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Aheratioos  in  the  poll-book 171 

ETi'ience — Voter  called  to  prove  how  he  voted 171 

Bribery — ^Treatiog — Undue  influence   198 

Declaration  of  a  voter  received  quan^m  valecU 198 

The  treating  lists  must  accurately  specify  time  and 

place 198 

Two  petitions — Witnesses — Defence 198 

Two  petitions— Withdrawal  of  one — ^Time  for  appli- 
cations for  ooeta    , 199 

Bribexy — Conspiracy  against  the  unsncceasful  candi- 
date— Agency 200 

Bribery — Promise  to  take  no  proceedings  on  a  bill  of 

sale  , 202 

Bribery  by  a  person  who  had  laid  heavy  bets  on  the 

election 202 

A  retumiog  officer  in  England  has  no  casting  vote- 
Resolution  of  the  House  thereon  210 

An  occupier  does  not  lose  his  right  to  be  registered 

because  his  house  has  been  destroyed  by  fire 224 

Intimidation — Riot — Void  election  226 

Agency — Sitting  member  not  affected  by  proceedings 
of  a  ptiblic  meeting  at  which  he  was  not  present...  229 

Evidence— Production  of  documents 230 

Evidence — Where  two  candidates  canvass  in  the  same 
interest  an  unsigned  account  of  the  expenses  of  one 

cannot  be  put  in  evidence  against  the  other 230 

Evidence — Cards  and  documents  found  iu  a  com- 
mittee-room several  months  after  admitted 230 

Riot— Threats  by  mob 231 

Riot  -  Obstructed  voter — Evidence  of 231 

Pmctice — Whero  alleged  bribed  party's  name  is  not 

in  the  list 231 

Poll-books — Proof  of  error  in 231 

Evidence — A  chief  constable  of  a  borough  not  ad- 
mitted to  prove  what  he  said  to  the  mob 232 

Evidence-  What  is  the  main  issue 232 

Evidence— What  ia  not  genuane  to  the  inquiry. 233 

Agency — Intimidation  cannot  be  affixed  until  agency 

proved 233 

Ai^ency — Proof  of  by  minute  acts 233 

Witness — Refreshing  memory  by  reference  to  canvass 

books , 233 

Evidence — Canvass  book^  of  a  petitioner  that  have 

come  into  possession  of  the  sitting  member 234 

Practice— Amendment  of  bribery  list  234 

Bribery — Number  of  paid  canvassers 234 

Bribery — Payment  of  travelling  expenses 235 

Ccnnsel — Cases  stated  in  opening — Reference  to  the 

Journals  of  the  House  236 

Rebutting  evidence   236 

Examination  by  committee  237 

Evidence — Imputation  on  character —  Immaterial  evi- 
dence— ^Time  for  application 237 

Coalition — What  is  jTrtma./acte  evidence  of.........  ..  238 

Irrelevant  evidence 239 

Practice — Several  petitions — Procedoro    239 

Bribery  and  treating- Committee-rooms — Subscribing 

to  a  benefit  society    244 

Practice — Treating — The  pboe  where  it  takes  place 

must  be  specified  246 

Witness — Examination  of  when  he  has  been  in  the 

room • 246 

Bribery  and  undue  influence — Evidence  of  247 


Treating — Evidence  of page  247 

Joint  committees — Effect  of  on  agency 247 

Agency — Special  and  general  agents..... 249 

Objection — ^Objector  cannot  withdraw  a  notice  of  ob-   • 

jection 295 

Notice  of  claim — Omission  of  the  number  of  a  house 

iftay  be  supplied  by  the  revising  barrister 298 

Objection — What  a  sufficient  description  of  objector's 

place  of  abode 299 

Objection — Notice  of,  sent  by  post  good,  though  the 

post  town  is  added  to  the  pariah  in  the  addresa  ...  308 
Counties -^  Rentcharge  —  Apportionment  of   actual 

occupation ••  309 

Objection — Description  of  objector  where  there  are 

several  lists 311 

Counties — A  pew  is  not  a  tenement  conferring  a  vote  312 
Notice  of  objection — Signature  of  objector  may  be 

affixed  by  a  fac-slmile  stamp  if  with  his  own  IjAud  500 

EMBEZZLEMENT. 

A  secretary  to  a  trades  union  is  indictable  for 66 

An  assistant-overseer  of  the  poor  is  a  servant 145 

The  agent  to  a  coal  merobant  is  a  clerk  or  servant ...  176 
** Found  committing  the  offence**— 24    &  25  Vict. 

c96,  s.  103 42? 

Of  a  cheque  not  proved  unless  prisoner  has  converted 

itinto  money 557 

(See  Criminal  Law.') 

EVIDENCE. 

Of  neglect  by  vestry  te  keep  drains  in  repair 22 

Of  threats •. 62 

Of  false  pretences 63 

Of  keeping  a  bawdy  house 64 

Of  bigamy    64 

Of  keeping  a  disorderly  house 66 

Of  larceny  by  servant  ...'. 65 

Of  receiving  stolen  goods 67 

Of  prison  breach • 142 

Of  joint  felonious  receiving 143 

Certificate  of  conviction  signed  by  the  deputy  clerk  of 

the  peace  is  admissible 144 

Of  a  deaf  and  dumb  witness   145 

Admissibility  as  a  witness,  at  a  second  trial,  of  a 
person  jointly  indicted  with  the  prisouer  at  the  first 

trial  161 

A  charge-sheet  is  proof  of  the  fignatures  it  contains  278 

Of  unlawful  possession  of  naval  stores    300 

The  provisions  of  6  &  7  Vict,  c  75,  and  29  &  80 
Vict.  c.  121,  with  regard  to  proof  of  copies  of 
depositions  do  not  apply  to  proof  of  original  depo- 
sitions   250 

On  an  information  for  recovery  of  seaman'a  wagea  a 
consular  certificate  is  not  conclusive  evidence  of 

desertion   262 

Of  usage  beyond   legal  memory  for  payment  of  a 

marriage  fee 343 

Of  demanding  money  by  threats 379 

The  credibility  of  the  witnesses  for  the  prosecution 
maybe  impeached  by  witnesses  to  swear  they  would 

not  believe  them  on  their  oaths.... * 380 

Of  age  on  a  charge  of  rape  on  a  girl  nnder  eleven  ...  408 

In  an  action  for  malicious  prosecution  ...••#.. 405 

Admissibility  of  examinations  and  answers  in  bank- 
ruptcy to  criminate  bankrupt    417 

Reading  at  the  second  trial  for  felony  the  judge's  notes 
of  the  evidence  taken  at  the  first  trial  is  illegal, 

though  with  the  consent  of  the  parUcs 454 

Of  felonioas  admich»tration  of  a  "  noxious  thiag  "  ...  465 
Of  ownership  of  continuous  strips  of  land  in  a  manor  476 
Confession — What  sufficient  inducement  to  prevent 

admissibility  of 507 

In  perjury  committed  at  the  hearing  of  a  charge  for 
unlawful  sale  of  beer,  the  summons  must  be  pro- 
duced and  proved,  though  the  defendant  appeared  .  508 
In  an  indictment  for  perjury  alleged  to  be  committed 
in  an  affiliation  case,  the  summons  need  not  be 

produced 521 

Admission  of  a  criminal  act  obtained  by  questions  ...  538 


MAGISTRATES'  OASES. 


In  perjury,  of  maiariality page  538 

On  an  iadlctment  for  perjurj — ^Notice  to  prodace~~ 

Secondary  evidence   640 

Of  aseent  in  rape , 541 

Of  embezzlement  of  a.cheqne  , 557 

Of  materiality  in  peijniy 576 

Of  larceny    577^  64 

Of  false  pretences 578 

EXTRADITION. 
French  law — ^Forgery^ — Evidence— Condemnation  par 

coniumaoe 250 

Prussian  treaty—Fugitives  from  justice— Jurisdiction  479 

FACTORY  ACTS. 
1844  (7  &  8  Vict  c.  15)— Accident— Duty  of  occu- 
pier or  bis  agent — Notice  to  surgeon  of  personal 
injury— Meaning  of  "  returning  to  work  "  in  sect. 
22 546 

FAIRS. 
Sale  of  beer  at  ... , , 89 

FALSE  IMPRISONMENT, 
l^tice   of  action— Larceny  Act  1861,  ss.   51,  103, 

,  113 61 

Information  taken  and  followed  by  continued  deten- 
tion    , „ 242 

Where  is  a  person  entitled  to  lock  up  another  charged 
with  felony  ? — Proof  of  cliarge  sheet 278 

Action  for — Apprehension  without  a  warrant — Mean- 
ing of  term  "found  committing" 375 

Justification— Administration  of  a  noxious  thing  is 
felony— Intent— Evidence  of  actual  effects...  465,  485 
(See  Criminal  Law.) 

FALSE  PRETENCES. 
A  good  false  pretence,  though  prisoner  may  have 

intended  at  the  time  to  pay  for  the  goods  when 

able  to  do  so ,.., 63 

Whether  this  or  larceny— Property  not  parted  with...     65 
Not  an  objection  that  the  thing  obtained  was  not  in 

existence  when  the  pretence  was  made 319 

False  representation  of  a  stamp  on  a  watch  as  being 

the  hall  mark  of  the  Goldsmiths'  Company 506 

Obtaining  money  by  means  of  false  tokens 542 

Obtaining  value  fox  notes  of  a  bank  that  has  stopped 

payment    554 

What  is  insufficient  evidence  of    578 

CSee  Criminal  Law,") 

FISHERIES. 

What  is  a  fixed  engine  under  the  Salmon  Fisheries 
Acts— Claim  of  right  by  usage  so  to  fish 135 

Exclusive  right  of  fishing  in  a  river  and  estuaries  ...  219 

Ancient  fishery  rights  ,.  304 

Oyster  fishery— Licence  to  fish— Reasonable  fee — 
Profit  a  prendre 436 

Salmon  Fisheries  Acts,  1861  and  1865— Meaning  of 
terms  "dam,"  "fishing  weir,"  and  "fishing  mill- 
dam  "—Powers  of  commissioners     490 

Sahnon  Fisheriei  Acto  1861  and  1865— Privileged 
fixed  engines — Immemorial  user 533 

Salmon  Fisheries  Act  1861,  ss.  12  and  27— Noa- 
navigable  river — ^Finbing  weir — Free  gap— Imme- 
morial user— Qualified  easement 565 

Salmon  Fishery  Act  1865,  sb.  33-36— Use  of  instru- 
ments for  catching  salmon — Putts — Meaning   of 
term  "catching  salmon  "—Licence — Penalty  ......  585 

(See  Salmon  Fisheries.) 

FORGERY. 
A  secretary  to  a  trades  union  is  indictable  for,  but  not 

by  summary  conviction 13 

Engraving  plate  of  a  Scotch  bank  note— Jurisdiction      66 

FRAUD. 
Fraudulent  sale  of  a  hired  carrivge  by  hirer — Par- 
chaBcr  cannot  recover  from  owner 498 


FRIENDLY  SOCIETY. 
Loan  society — ^Legality  of  the  certificate  of  tlie  Regis- 
trar of  Friendly  Societies page    45 

Award  by  justices 172 

Odd  Fellows*  lodge — Juiisdiction  of  justices 304 

A  trades  union  maintaining  members  on  strike  is  not 
within 321 

(See  Building  Society.) 

GAME. 

Magistrates  have  no  jurisdiction  under  the  Irish 
statutes  to  convict  summarily  for  keeping  a 
"settiog"  dog 240 

Warrant  by  lessee  to  preserve  game  runs  with  the 
land  ♦. 365 

Indosure  of  a  manor — Reservation  of  right  of  shoot- 
ing      536 

Power  to  a  keeper  to  seize  engines  and  other  instru- 
ments does  not  include  dogs 554 

GARDENS,  PUBLIC. 
(See  Public  Gardens.) 

GASWORKS. 
Principle  of  rating 40 

HEALTH,  PUBLIC. 

Board  of,  liable  to  sequestration  for  non-obedience  to 
an  orderof  the  court..... 2,     34 

Mandamus  to  board  to  levy  a  rate  for  payment  of  a 
judgment  against 5 

What  is  a  sewer— Natural  watercourse,  liability  of 
board  to  cleanse 92 

Fouling  a  stream  by  sewago  poured  into  it  in  large 
quantities 128 

Sect.  24 — Tlie  provision  as  to  filling  up  voting  papers 
is  directory  only 136 

Obstructing  works  of  local  board  of — Claim  of  private 
right 173 

A  local  board  of,  not  trustees  for  paving  under  Muni- 
cipal Act,  so  as  to  have  power  to  transfer  their 
powers  to  the  corporation 208 

Election  of  member  of  local  board  in  the  absence  of 
the  chairman  is  void    264 

The  venue  in  actions  against  boards  of  health  is  local, 
and  not  transitory 278 

Slaughterhouses — Public  company  using  without  a 
licence,  what  is. 307 

Non-corporate  district^ — Wlfat  acts  need  not  be  under 
seal 326 

1848,  s.  144 — ^The  word  "damage"  includes  only 
such  inconvenience  as  would  give  a  right  of  action  329 

Draining  and  pavins;  under  a  local  Act — Liability  of 
tenant— Personal  duty  of  the  landlord 831 

Duty  of  board  to  fence  a  dangerous  footpath — Omis- 
sion—Notice  of  action — Public  body 570 

(See  SanUary    Laws — Towns  Improvement — Nui- 
sance— Public  Beaith.) 

HIGHWAY. 

Notice  of  appeal  against  stopping  up  a  road — State- 
ment of  length  of  road 1 

Appellant's  liability  to  rates  is  a  question  of  public 
benefit  and  not  a  private  injury    1 

Highway  Act  (5  &  6  WiU.  4,  a  50),  ss.  67  and  68, 
OS  to  sewering  7 

Final  order  for  formation  of  a  highway  district — ^Time 
for  first  meeting  of  board — Limitation  of  time 8 

An  ancient  borough  held  not  to  be  within  the  excep- 
tion hi  sect  2,  and  may  be  included  in  a  highway 
district 13 

What  is  not  an  imperfect  description  of  such  borough     13 

When  animals  are  under  the  control  of  the  keeper  and 
not  straying  on 46 

The  Highways  Act  does  not  alter  the  liability  to  the 
payment  of  highway  rates 50 

Making  a  fire  within  fifty  feet  of,  is  not  an  offence 
under  sect  72,  unless  shown  to  injure,  interrupt, 
or  endanger 57 


INDEX  TO  SUBJBOTS  OF  CASES. 
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Highway  Act  1864,  a.  25— Cattle  'Ujiog  about  the 
highwaj" — ^Penaltj page    73 

Tho  power  of  juatioes  to  diraot  an  iDdictmeot  for  non- 
repair applies  only  where  the  liability  to  repair  ia 
not  disputed 138 

Indictment  for  obstructing — Finding  of  the  jory  that 
the  obatmction  waa  inappreciable  ia  a  rerdict  of 
"notguUty  " 253 

Not  created  by  operation  of  the  Highgate  Archway 
Turnpike  Act   373 

Indictment  for  encroaching  on— Consent  to  encroach- 
ment by  the  trustees — Entry  in  minute  book  423 

Action  for  obstructing  public  footway — Right  of  indi- 
Tidual  to  maintain— Special  and  particular  damage 
— Presumption  of  dedication  from  evidence  of  user  462 

Liability  of  parish  for  non-repair  of,  under  the  Metro- 
polis Local  Management  Act 499 

Obstruction  of  a  tfaoroughfare  by  Tans 544 

A  judge  of  assize  cannot  make  an  order  under  sect. 
95  for  payment  of  oosta  of  prosecution •  547 

HOLBORN  VALLEY  IMPROVEMENT. 
Title  to  compensation  under 363 

INCLOSURE  ACTS. 
Cattlegates — Right  to  soil  and  shooting — 51  Geo.  3...  156 

INDICTMENT. 
For  peffnry    Misdescription  of  justices  before  whom 
the  perjury  was  alleged  to  have  been  committed  ...    .  63 

For  reusing  to  aid  a  constable — SuflBciency  of. 66 

Of  a  parent  for  neglecting  to  provide  sufficient  food  foi^ 
his  child,  need  not  aver  that  he  was  of  ability  to 
perform  that  duty 510 

(See  Criminal  Lato.^ 

INFORMER,  COIUMON. 
No  penalty  recoverable  after  one  year  from  committing 
the  ofienoe ••    58 

INJUNCTION. 
(See  Nuisanee,^ 

INNKEEPER. 
It  is  a  question  of  fact  for  the  justicea  whether  ad- 
ditions to  premises  make  it  a  new  house  so  as  to 

lequre  a  fresh  licence 254 

Selling  beer  at  a  booth  in  an  inclosed  raoe  field- 
Exemption ...««..•  271 

Public-house    Cloeing    Acts^Occasional   licence — 

Penalty^..... 302 

Who  is  a  bom&fde  traveller 359 

May  an  alehouse  licence  be  transferred  to  a  minor?...  361 
What  is  not  a  sale  of  beer  to  be  oonaumed  on  the 

premises   • • ....•• 4S9 

(See  Beerhtnue^  Alehowe.^ 

JERVIS'S  ACT. 
Does  not  bar  a  prosecution   for  a  penalty  under 
sect.  39  of  the  Public  Health  Act  486 

JURISDICTION. 

Forgery  of  the  plate  of  a  Scotch  bank  note 66 

For  appeal  against  lunatic  order  where  union  is  in 

two  jurisdictions 102 

Of  justices  to  order  indictment  for  non-repair  of  a 

highway   138 

Justices  have,  in  a  question  of  parish   tenements, 

though  the  title  is  disputed 265 

Of  justice  to  convict  for  being  found  on  board  ship 

oontraxy  to  sect.  28  of  Harbour  Consolidation  Act .  271 

Of  justices  under  Cattle  Plague  Orders  274 

Of  justices  over  an  Odd  Fellows*  lodge 304 

Of  justices  over  Easter  offerings  taken  away  by  denial 

of  the  custom    361 

Of  justices  on  a  demand  of  toll  under  the  Highgate 

Archway  Turnpike  Act ; 873 

Of  justices,  when  a  claim  of  right  is  set  up,  may 

inquire  into  its  honajtdet 385 

Of  justices  to  hear  a  second  application  for  an  affilia- 
tion order  after  the  first  was  dismissed. 391 


Of  justices  ousted  when  defendant  denies  liability  to 
pay  any  tithes  whatever    •. pag«  446 

Of  police  magistrate  over  ownerless  articles  that  have 
beenfound ••... • ^^^ 

Of  justices  to  stats  a  ease 582^ 

JURY. 

Discharge  of  without  a  verdict  in  a  criminal  case- 
Validity  of. ;••;—     "^^ 

Where  a  juror  leaves  the  box  during  a  criminal 
trial,  the  jory  is  rightly  discharged  and  a  new  one 
empannelled •• '*••••  ^^2 

JUSTICES  OF  THE  PEACE. 

Parties  may  waive  the  objection  that  the  justice  is 
interested •/•     ^'^ 

Not  bound  to  state  a  case  when  the  application  dis- 
closes no  ground  on  which  it  should  be  granted  ...     61 

An  award  by,  under  the  Friendly  Secieties  Act,  Is  a 
judicial  proceeding   on  which  they  may  state  a 

case •••  ^'^ 

Court  will  not  grant  a  certiorari  to  bring  up  a  con- 
viction, though  it  was  stated  to  have  been  without 
any  evidence  whatever , • 1*2 

Should  state  a  case  on  a  charge  of  obstructing  works 
of  a  local  board  of  health 173 

Right  of,  to  arrest  on  view  of  an  attempt  at  forcible 
removal  from  a  church •••  221 

Action  against  for  false  imprisomnent— Information 
taken  and  followed  by  continued  detention 242 

May  adjudicate  on  a  claim  of  parish  tenements  though 
the  title  is  disputed  265 

Jurisdiction  of  under  Cattle  Plague  Orders 274 

Jurisdiction  of,  over  an  Odd  Fellows'  Lodge 304 

Summary  jurisdiction  of,  over  Easter  offerings  taken 
away  by  denial  of  the  custom  ••••  361 

Interested  justice— Nature  of  the  interest  that  will 

disqualify ••—•  ^^^ 

Claim  of  right— Power  of  justices  to  inquire  mto  bona 

Jidet  of 3^5 

Tune  for  transmitting  special  case   •  39' 

Jurisdiction  in  lithe  recovery  ousted  if  defendant  bona 

fide  aenies  liability  to  pay  any  tithes  whatever......  446 

If  they  have  power  to  state  a  case  upon  an  applica- 

tion  for  a  distress  warrant  for  non-payment  of  rates  682 
Jurisdiction  of  over  ownerless  articles  that  have  been 


found. 


592 


(See  JtiriscUctioTi,') 


LANDLORD  AND  TENANT. 

Where  occupier  is  required  to  pay  and  deduct  from 
owner,  he  cannot  deduct  until  he  has  actually  paid  549 

Covenant  by  tenant  to  pay  ail  taxes  makes  him  liable 
to  pay  the  permanent  improvement  rate  under  the 
Metropolis  Local  Management  Acts 550 

LAND  TAX. 
Exemption  of  sites  of  hospitals    


415 


LANDS  CLAUSES  CONSOLIDATION  ACT. 

Trespass  to  land — Damages 178 

Sect  133 — ^Liability  of  promoters  to  make  good  defi- 
ciencv  on  assessment  of  poor-rates — ^Not  to  be  rated 
as  occupiers  •^•••*  *^* 

LARCENY. 

Larceny  Act  1861  (24  &  25  Vict,  c  96),  es.  51, 103, 
113— Notice  of  action •     61 

Evidence  of  as  between  husband  and  wife....... 64 

When  property  not  parted  with,  whether  larceny  or 
false  pretences ^^ 

By  a  servant  fraudulently  accounting  for  moneys 
entrusted  to  him  for  payment  ••••     65 

Possession  of  property  reasonably  suspected  of  being- 
stolen    .i..... ^ 

By  a  earter  as  bailee ••  1** 

Of  wages,  paid  by  the  master  to  a  servant  to  be  paid 
to  other  servants  ^'^ 

What  a  suflScient  notice  of  action  for  a  malicious  pro- 
scctttton  under  r.  113  of  the  Larceny  Act  270 


XII 


MAGISTBATE8'  CASES. 


An  indictment  for  stealing  a  Taloable  securitj  under 
sect.  27  mast  describe  it  pag^  333 

Inciting  to  steal  a  misdemeanor 402 

B.  entrusted  with  money  to  get  beer  and  going  off 
with  it  not  larceny  •»....... 560 

Inability  to  prove  positive  loss,  in  conseqaenoe  of  the 
large  quantity  from  which  the  stolen  articles  were 
taken,  does  not  invalidate  the  conviction 577 

(See  Criminal  Law,) 

LIBEL. 
Seditious — CerUorari  to  remove  trial — Practice  ......  558 

LOCAL  GOVERNMENT. 
Bye-law — New  building — Notice  and  deposit  of  plans 

—Sect.  34    ,, 159 

1858— Slaughterhouse— When    licence    affected    by 

alteration  of  premises 324 

LOCAL  GOVERNMENT  ACTS. 

Local  board — ^Validity  of  bye-laws — 21  &  22  Vict 
c  98 444 

A  bye-law  that  no  dwelling  house  shall  be  erected 
without  a  roadway  for  sufficient  access  to  the  priry 
or  ashpit  is  invalid  511 

(See  PvMic  Health.) 

LOCAL  LAWS. 

Pury  Improrement  Act 6 

She fSeld  Waterworks  AcU    25 

Bermondsey  Improvement  Act 35 

I^liagton  Parish  Act 52 

Abergavenny  Turnpike 89 

Metropolitan    Meat    Market    and    Uolborn    Valley 

Improvement , 190 

Hereford  Gas  Act 268 

Walton-on-the-Hill  Market  307 

Birmingham  Improvement 316 

Manchester  Improvement 331 

Brecon  Markets  Act 349 

Holborn  Valley  Improvement    363 

Highgate  Archway  Turnpike  Act.... 373 

Kidderminster  Railway,  &C.  Act  582 

LONDON,  CITY  OF. 
Land   required   by  improvement    commissioners  for 

widening  steeet 73 

Power  to  make  new  streets — Purchasing  and  reselling 

land — Construction  of  Improvement  Act 190 

(See  Metropolis,  Laws  q/I) 

LUNATIC  PAUPER. 
Appeal  against  order  where  the  union  is  in  two  juris- 
dictions    102 

MAGISTRATE. 
(See  Justice  qfihe  Peace.') 

MALICIOUS  INJURIES. 
To  trees,  where  damage  exceeds  5/.,  may  be  made  up 

of  several  trees  of  less  value 555 

Where  malice  is  necessary  to  constitute  the  crime 447 

MALICIOUS  PROSECUTION. 
Action  for — What  sufficient  notice  of,  under  s.  1 13, 

of  24  &  25  Vict.,  c.  96 270 

Evidence  in  an  action  for 405 

MANDAMUS. 
To  town  commissioners  to  make  a  rate  fur  payment  of 

costs 26 

Actioo  at  law — ^Assessment  of  compensation 269 

To  justices — Costs  of,  must  be  applied  fur  within  two 

terms 372 

MANOR. 

Ownership  of  continuous  strips  of  land 476 

Inclosure  of — Reservation  of  right  of  shooting 536 

MANSLAUGHTER. 
A  previous  conviction  for  an  assault  not  a  bar  to  an 
indictment  fur  ••.. .••..... 420 
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Killing  a  policeman  in  the  rescue  of  a  prisoner  in  his 
custody  under  an  informal  warrant  is  murder  and 
not  manslaughter 

(See  Criminal  Law — Murder,) 

MARRIAGE. 
Customary  fee  for  celebration  of 


343 


MASTER  AND  SERVANT. 
The  contract  of  service  is  not  determmed  by  conviction 

and  imprisooment  for  breach  of  it 132 

When  hiring  is  for  a  term  certain,  a  custom  of  the 

trade  to  determine  it  at  any  time  will  not  control 

the  contract 261 

Proceedings  against  an  apprentice  are  judicial,  and 

the  subject  of  perjury ••••  381 

Combination — Threats  to  compel  master  to  dismiss 

workmen  • 388 

MASTER  AND  WORKMAN. 
What  is  inUmidation  within  6  Geo.  A,  c.  129,  s.  3  ...     47 

MERCHANT  SEAMAN. 
Ss.  150, 257,  525 — Attempt  to  persuade  a  seaman  \q 
neglect  to  join  his  ship — Limitation  of  time  for 
commencing  summary  proceedings 539 

METROPOLIS  BUILDING  ACT. 
S.  38 — ^^Vhat  is  a  seoucate  building— Surveyor's  fee«..     67 
What  is  a  "  building »— Meaning  of  term   "pulled 

down" — How  building  to  be  measured 69 

Party^wall  notice — Injunction — Costs 75 

S.     83— P^rty-wall — Nutice — Taking    down     party 

structure * 1-18 

METROPOLIS,  LAWS  OF. 

City  of  London  Improvement  commissioners— Houses 
and  land  required  for  widening  street 288 

MetiopoliUn  Board  of  Works— -Liability  of  a  con- 
tractor under  for  negligence. 36  7 

Building  Act  (18  &  19  Vict.  o.  122)— A  building 
owner  under  this  Act  has  no  right  to  obstruct  the 
ancient  lights  of  an  adjoining  owner 370 

Main  drainage  rate,  estimate  or  basis  of  374 

Action  against  contractor  by  the  Board  of  Works  for 
negligence  in  the  construction  oi  a  sewer — Notice  of 
action • 376 

Claim  for  compensation  under  Local  Management  Act 
made  after  sis  months • 394 

City  of  London  Improvement  Act — ^Notice  to  treat — 
Duly  of  summoning  jury  to  assess  compensation 
—Reasonable  time — Short  residue  of  unexpired 
term •.> 443 

Local  Management  Act,  c  120,  i.  250— Meaning  of 
term  ** owner" — Building  agreement — Cost  of 
paving  a  road  adjoining  a  square 477 

Local  Management  Act,  s.  106— Liability  of  parish 
to  repair  a  highway — Indictment 499 

Construction  of  the  Act  for  Protection  of  Public  Gar- 
dens (26  Vict,  c  13) — Jurisdiction — Dedication — 
Leicester-square   ...«••...  512 

METROPOLIS  LOCAL  MANAGEMENT. 
Liability  of  vestry  for    the  state   of  the  parochial 
drains — Action  for  damage  by  leakage  of — ^Evi- 
dence of  negligence 22 

Right  of  way  in  Bermondsey 35 

Notice  of  action — Who  is  entitled  to 39 

Apportionment  of  expenses  of  repairs  of  streets.. 48 

Extra-parochial  place — Transfer  of  powers  of  trustees 
for  paving,  &c.,  to  disUict  board-— 18  &  19  Vict. 

c.  120,  s.  90 186 

Sect.  26 — Payment  of  claim  by  occupier — Distress  by 
owner   though  occupier  not  entitled  to  deduct  it 

until  actually  paid  to  vestry 549 

A  covenant  by  tenant  to  pay  all  rates,  &c.,  renders 
him  liable  to  pay  the  Improvement  Rate  under 

sect.  96 550 

25  &  26  Vict.  c.  102,  s.  77— Paving  new  street— 
I      Land  bounding  or  abutting  on  railway 568 


INDEX  TO  SUBJECTS  OP  CASES. 
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METROPOLIS  POLICE  ACTS. 
Poaset^Q  of  property  reasonably  sospected  of  being 

stolen — ^Wbat  coDStitutes  the  offence    page    97 

ObstructioQ  of  a  thoronghfare  by  vans 544 

METROPOLIS  TRAFFIC  ACT. 
Sects.  19,  20 — Sham  oommissionaires— Penalty 591 

MISDEMEANOR. 
Meaning  of  term  "found  committing'*  tlie  offence  ...  375 
Inciting  to  steal 402 

(See  Criminal  Law.) 

MUNICIPAL  CORPORATIONS. 

5  &  6  Will.  4,  c  7G,  as.  9,  28— Cleaning  of  terms 
"oecnpy"  and  **inh»bit" 173 

A  local  board  of  health  not  such  trustees  for  paving, 
&a,  under  the  Municipal  CorpontiooActs  as  to  be 
enabled  to  transfer  their  powers  208 

0.1  a  qtiQ  warranto^  the  resignation  of  the  disqunltfied 
candidate  will  not  deprire  the  other  party  of  his 
judgment  of  ouster  267 

Money  pnid  by  a  corporation  oat  of  the  boroush  fund 
ii  included  in  the  words  '*  privnte  expenses  **  268 

The  town  clerk  has  no  dissretion  to  require  the 
deiirei^  of  nomination  pnpers  f.ir  town  conncillors 
at  an  earlier  period  than  two  days  before  the 
election 273 

Draining  and  paving  unler  a  local  Act — Tenant's 
covenant  in  a  lease— Liability  on  personal  duty  of 
landlord 331 

Consent  of,  to  erection  of  a  slaaghterhouse  under  a 
local  Act   349 

Election  of  town  councillor — ^Appointment  of  deputy 
returning  o65cer  by  council  to  preside  when  the 
mayor  a  candidate — Incapacity  of  mayor  to  act  ...  461 

The  nominator  of  a  &mdidate  for  the  town  council 
must  be  a  burgess  of  the  ward 486 

Election  of  town  councillor  not  having  sufficient  quali- 
fication   496 

Personation  of  a  Toter  at  an  election  —  Form  of 
auromons 529 

Disqualificattoa  —  Town  councillor  —  Receipt  of 
parochial  relief 545 

(See  CorjxnxUum,) 

MURDER. 
In  rescue  of  a  prisoner  in  custody  of  the  police  under 
an  informal  warrant.......'. i 501 

(See  ManAavgfUtr.) 

MUSIC  AND  DANCING. 
Only  one  penalty  can  be  recovered  for  several  viola- 

tiooa  of  the  lisensing  Act 382 

Informer  having  recovered  one  penalty  for  permitting 

dancing  without  a  licence  cannot  sue  for  another...  392 
A  room  above  the  bar  of  a  public-house,  for  entering 

which  there  is  no  charge,  reqaires  a  licence 414 

NAVAL  STORES. 
Evidence  in  support  of  an  indictment  for  having  in 

possession 300 

(See  CrimMd  Law.) 

NEGLIGENCE. 

Evidence  of  negligence  by  vestry  to  keep  drains  in 
repair 22 

Public  commissioners  are  liable  for  the  negligence  of 
their  servsnts 217 

Liability  for  of  a  contractor  under  the  Metropolitan 
Board  of  Works 367 

In  constructing  a  sewer — Action  against  ths  contractor 
by  the  Board  of  Works 876 

Ao  indictment  against  a  parent  for  neglecting  to  provide 
sufficient  food  for  his  child  need  not  aver  that  he 
wss  of  ability  to  perform  the  duty    510 

By  local  board  of  health  omitting  to  fence  a  dangerous 
footpath — Notice  of  action — Public  body 570 

Who  entitled  to,  under  the  Metropolis  Local  Manage- 
ment Act  39 


For  false  imprisonment — ^Larceny  Act,  ss.  51,  103, 
113  page    01 

(See  Accident,  Death  or  Injury  6^.) 

NUISANCE. 

Nuisances  Removal  Act — Watercourse  used  for  con- 
veyance of  sewage  becoming  a  nuisance — Power  of 
local  authority  to  make  sewer  along  same  or  instead 
(hereof ....• 6 

Liability  of  the  vestry  for  damage  by  leakage  of  the 
parish  drains 22 

Prescriptive  right  to  diMsharge  sewage  into  an  ancient 
stream 70 

Liability  of  Board  of  Ilealth  to  cleanse  a  natural  stream 
used  as  a  sewer 92 

Injunction  for  fouling  a  stream  ordered,  though  the 
sewd^e  had  been  gradually  increasing  for  some  yearj     04 

Accumulated  sewHge  poured  in  large  quantities  into  a 
stream— Injunction 126 

Owner  of  a  business  is  indictable  for,  though  the  act 
is  done  by  his  servants  in  violation  of  his  orders  ...  206 

Injunction  to  restrain  a  canal  company  from  Ubing 
water  flowing  in;o  their  canal,  being  a  public  nui-  . 
sacco 211 

Arising  from  smoke— When  court  will  grant  an  in* 
junction 321 

By  poUution  of  a  river  by  sewage  flowing  from  public 
works    383 

By  holding /Sb^m  with  fireworks,  and  attracting  crowds 
befitre  the  premises  of  another 484 

Must  be  a  material  injury  to  property  or  to  comfort  of 
life    .023 

By  brick  burning 523 

By  pollution  of  water  percolating  to  a  well 5*27 

Pollution  of  air  by  a  manufactory 5ii> 

Liability  for,  whether  on  premises  where  the  nuisance 
exists  or  where  it  is  caused — Of  owner  or  of  occu- 
pier    ^63^ 

Brick-burning  is 579 

Nuisances  Removal  Act,  sect.  12  of  18  &  19  Vicf. 
&  121 — ^Who  is  the  person  by  whose  act  or  defiult 
the  nuisance  arises   581 

(See  Bawdjf-house-^HeaUA,  Publio — Samitarj/  Laws.) 

OBSCENE  PUBUCATIONS. 
Intent  of   the  possessor— **  The  Confessional    Un- 
•  masked  ''—Order  for  deatmction  of  books— 20  &  21 
Vict,  c  83,  8. 1    75 

OVERSEERS. 

A  vainer  who  has  contracted  to  value  cannot  be  com- 
pelled to  value  again  under  the  provisions  of  a 
statute  afterwards  passed.. 61 

Penalty  on,  for  supplying  goods  for  the  use  of  the 
workhouse 105 

An  assistant-overseer  is  a  servant,  so  as  to  be  guilty 
of  embezslement 145 

(See  Poor-rate — Vestty — Pdrish  Law,) 

OYSTER  FISHERY. 
(See  Fithery  Laws.) 

PARENT  AND  CHILD. 
Indictment  for  neglecting  to  provide  proper  food  for 
hiachUd   510 

PARISH  LAW. 
Contributions  of  parishes  to  repair  of  turnpike  roads  150 
Disputed  title  to   parish   tenements— Justices  may 

adjudicate  though  title  is  in  issue 265 

There  is  no  presumption  that  any  part  of  the  sea-shore 

is  parochial,  and  proof  is  on  those  who  assert  rt 290 

Custom  to  enter  and  use  land  for  the  purpose  of 

training  horses  unreasonable 352 

(See  Churck-raU — Ckureh,  Law  of-^Nuitance— 
Local  Government — Overseers  ^  Poor  Lavo^ 
Poor-Pate—^  Vestry — EecUsiasHcal  Law.) 

PARLIAMENT. 
(See  Election  Law.) 


XIV 


MAaiSTRATES'  OASES. 


PAVING  RATE. 
When  rate  improperly  made,  the  parties  most  appeal  j^o^e 
— It  IB  no  objection  to  a  summonB  for  nonpayment  520 

PAWNBROKER. 
Taking  more   than  lawful  interest  by  mistake — If 
within  the  stotute 528 

PENALTY. 

Cannot  be  recovered  by  common  informer  after  one     . 
year  from  the  offence  committed  58 

On  conviction  for  four  separate  offences  may  be 
cnmulative    368 

Only  one  can  be  recovered  for  several  offences  against 
the  Music  and  Dancing  Licences  Act    382 

After  recovery  by  an  informer  of  one  penalty  for  per- 
mitting dancing  without  a  licence,  he  cannot  sue  for 
another • 392 

PERJURY. 

Misdescription  in  indictment  of  justioes  before  wliom 
it  was  alleged  to  have  been  committed 63 

An  inquiry  before  a  local  marine  board  is  judicial, 
and  false  swearing  perjury 275 

€k)mpetency  of  persons  administering  the  oath — 
Bankers — ^Manager^rClerk 335 

Proceedings  under  Master  and  Servants  Act  are 
judicial 381 

On  an  indictment  for,  committed  on  the  hearing  of  a 
charge  for  the  unlawful  sale  of  beer,  the  summons 
must  be  proved  though  the  party  appeared 508 

When  committed  in  an  aflSliation  case  it  is  not  neces- 
sary to  produce  the  summons   521 

What  is  material  to  the  issue  538 

An  amendment  for  making  a  false  declaration — Notice 
to  produce  seeondary  evidence 540 

Materiality  in  an  indictment  for , 576 

(See  Criminal  Lata.') 

PERSONATION. 
Of  a  voter  at  a  municipal  election — ^Form  of  sum- 
mons   529 

PEWS. 
Rating  of  in  a  parochial  chapel 474 

PLEADING,  CRIMINAL. 

(See  IndiGtmemU)  % 

POLICE. 

Unlawful  apprehension  by — ^Assault  on    62 

May  not  apprehend  without  a  warrant  a  person  not 
fonnd  commitliog  the  misdemeanor — What  is  the 

meaning  of  **  found  committing  ?  " 375 

A  warrant  addressed  to  the  constable  of  a  borough 
cannot  be  executed  by  a  county  policeman  377 

(See  Metropolitan  Police,^ 

POLICE  MAGISTRATE. 
Jurisdiction  over  ownerless  articles  that  have  been 
found 592 

POOR  LAW. 

Irremovability  by  three  years'  xeeidence  in  different 
parishes  in  the  same  anion 4 

A  quo  toarranto  will  lie  in  respect  of  the  ofBce  of 
guardian 10 

Occupiers  of  small  tenements  whose  landlords  have 
compounded  may  vote  under  a  local  Act 10 

The  owner  of  small  tenements  who  has  compounded 
for  his  rates  is  qualified  to  be  a  guardian 10 

Removal — Going  oat  to  service  from  her  mother's 
house  and  then  returning  to  it  is  a  break  of  resi- 
dence          53 

Guardians,  liability  of  to  damages  in  an  action  of  tort    68 

Appeal  against  lunatic  order  where  the  union  is  in 
two  jurisdictions  102 

Action  against  an  overseer  for  supplying  goods  to  the 
workhouse — Penalty 105 

No  defence  to  contract  for  goods  by  guardians  that  it 
was  not  under  seal  •...«•..•.•..•.#..• 204 


Power  of  auditor  to  surcharge  overseei's — ^Interference 
of  the  court pa^e  274 

The  Union  Chargeability  Act  does  not  apply  to  a 
union  consisting  of  a  single  parish  to  whom  order 
of  removal  to  be  directed 371 

Removal— Imemoveability  of  wife  living  away  from 
her  husband 418 

Poor-rate— Exemption  of  buildings  devoted  io 
Government  purposes  *31 

Penalty  for  not  obeying  an  order  for  maintenance  not 
discharged  by  bankruptcy— Defendant  is  rightly 
treated  as  a  criminal 432 

Poor-rate— Tithe— The  stipend  of  a  curate  may  not 
be  deducted  in  estimating  the  rateable  value  of  a 
rector's  tithe  rent*charge 484 

Poor-rate— Lands  Clauses  Act,  s.  133 — Promoters 
not  to  be  rated  as  occupiers - 442 

Poor-rate— On  a  common,  no  beneficial  occupation...  457 

Poor-rate— What  is  the  rateable  value  where  the 
repairs  are  done  by  the  tenant 459 

Settlement — By  payment  of  property  tar 488 

(See  Poor-rate,) 

POOR-RATE. 

Principle  of  rating  gas-works 40 

What  deductions  to  be  made  in  computing  value  of 
small  tenements  when  compounded  for 76 

An  incorporeal  heriditament,  such  as  the  right  of 
shooting,  not  the  subject  of  a  poor-rate,  and  can 
only  be  brought  into  account  when  it  enhances  the 
value  of  the  land •••  ^^^ 

Principle  of  railway  rating — Deductions  for  deprecia- 
tion of  rolling  stock  152 

Occupier  of  land  letting  the  right  of  sporting  liable  to 
be  rated  for  the  value  thereof   255 

Replevin  lies  for  goods  improperly  taken  for,  though  an 
appeal  against  the  rate  has  been  disallowed 398 

Commissioners  of  Woods  and  Forests— Chelsea  Bridge 

— Occupation  by  the  Crown ••  561 

(See  Rating.') 

PRACTICE. 
Discharge  of  jury  where  one  juror  leaves  the  box 

during  the  trial ^ 

CeHiorari  to  remove  trial — Seditious  libel  558 

Notice  of  action  against  a  board  of  health  570 

PRISONS. 
Sect.  37— Conveying  a  crowbar  into,  to  faciliUtc  the 
escape  of  a  prisoner,  is  within  the  section 142 

PROSECUTION,  MALICIOUS. 
Unreversed  conviction- No  appeal  does  not  give  a 

cause  of  action  ••  ^^^ 

PUBLICATIONS,  OBSCENE. 
(See  Obscene  Publications.) 

PUBLIC  GARDENS  AND  PLEASURE  GROUNDS. 
Construction  of  Act  for  ProtecUon  of  (26  Vict,  c  13) 
— Jurifidiotioo — Places  set  apart 512 

PUBLIC  HEALTH,  LAW  OF. 
Conviction  under  the  Act  of  1848— Incorporation  of 

Railways  Clauses  Act — Certiorari  401 

Power  of  local  board  to  take  lands  eompulsorily — 

Necessary  agreement — Sanitary  Act  1866,  sect.  47  428 
A  conviction  by  justices  with  a  penalty  is  a  civil  and 

jibt  a  criminal  proceeding — Cootinuing  offence — 

Prosecution  not  barred  by  Jervis's  Act 486 

Invalidity  of  bye-law  as  being  beyond  the  jurisdiction  511 
(See  HeaUh,  Laws  of— Healthy  Public—Local  Governs 

ment.) 

PUBLICHOUSE. 

A  licence  to  sell  beer  not  to  be  consumed  on  the  pre- 
mises is  not  a  breach  of  a  covenant  not  to  use  the 
house  as  a  public-house  for  the  sale  of  beer 214 

Closing  Act — Occasional  licence — Penalty 802 

(See  Itmkeejper — Alehouse—  Beerhouse.) 
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QUARTEB  SESSIONS. 
Povtr  0^  to  adjonm  orer  an  intermedUte  amuoMpoffe  59 

QUO  WARRANTO. 

Will  lie  in  respect  of  the  office  of  gaardtaa  of  tbe 
poor 10 

A  relator  who  has  adopted  the  mode  of  voting  he  now 
objects  to  is  sot  entitled  to  rule  for 136 

The  party  will  not  be  deprived  of  his  jadgment  of 
caster  hy  the  resignation  of  the  dlsqaatifEed  candi- 
date    267 

(See  Municipal  Corporation,) 

RAILWAY  CLAUSES  ACT. 
Coostmction  of  sect.  58— Jorisdictioa  of  jostioei 

under    257 

Mandamau — Assessment  of  compensation 269 

Ineorporation  of  with  Pnblic  Health  Aot  1S48  401 

RAPE. 
On  an  indictment  for  attempting  to  know  a  girl  under 

ten,  consent  by  the  girl  is  no  defence 62 

Proof  of,  by  a  deaf  and  dnmb  witness 145 

An  idiot  girl  csnnot  prove  that  there  was  not  consent  148 
Carnal  knowledge  of  a  girl  uuder  eleven— Evidence 

of  age 403 

Carnal  knowledge  of  a  girl  nnder  ten — Averment  in 

indictment 422 

On  an   apparsnt    idiot — Evidence  of  prosecutris— 

Aaeot  541 

RATING. 

Of  gasworks,  principle  of 40 

Of  small  tenements  for  which  the  landlord  compounds 

— >What  dednctions  to  be  made 76 

Of  aright  of  shooting : 129 

Of  railways,    prindpTe    of — Beductions   for  rolling 

stock 152 

The  occupier  of  land  letting  tbe  right  of  shootiog  is 

liable  to  be  rated  in  respect  of  it  in  asseseing  the 

Talneof  his  premises......... 255 

What  are  saleable  underwoods  for  the  pnrpese  of......  305 

Druoing  and  paving  under  a  local  Act — Tenant^s 

covenant  in  a  leiue — Personal  duty  of  landlord 331 

Metropolis  main  drainage — Basis  and  estimate  for 

rate  374 

Of  bnildmgs. devoted  to  Grovernment  purposes 431 

Tbe  stipend  paid  to  a  corato  cannot  be  deducted  from 

the  rateable  value  of  a  rector's  tithe  rentcharge  ...  434 
Lands  Clauses  Act,   s.   133 — Promoters  iu>t  to  be 

rated  as  occupiers 442 

Of  a  common — No  bene6oial  occupation 457 

What  is  the  rateable  value  where  the  repairs  are  done 

by  the  tenant 459 

Where  a  paving  rate  is  improperly  made  the  only 

remedy  is  by  appeal 520 

Commissioners  of  woods  and  forests — Chelsea  Bridge 

— Occupation  by  the  Crown 561 

Warrant  of  distress  to  levy  rates — Application  of  the 
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Reported  by  W.  Oxakaic,  Esq.,  BurleteNitrLaw. 

Saturday,  N(w.  25. 

Beg.  v.  The  Justices  of  HuNTiNaDONSHiRB. 

Hiffhcay  —  Appeal  against  stoppmg  vp  a  road^-- 

£videnoe. 

Justices  cannot  refuse  to  hear  an  appeal  from  a  party 
grieved  by  stopping  up  a  road  under  8^9  Vict,  c.  118, 
«s.  62  and  63,  because  the  notice  of  appeal  speaks  of 
part  of  the  kmgth  of  the  road  only. 

Whether  am  appJs  UabiUty  to  rates  is  increased  or 
diminished  by  closing  a  road  is  not  a  matter  for  the 
sessions  to  consider  as  an  element  of  private  it^ury, 
hut  ofpmbHc  bem^fiL 

A  rule  had  been  obtained  calling  on  these  justices 
to  show  cause  why  thej  should  not  hear  an  appeal 
against  an  order  stopping  np  a  road  leading  to  a 
house  occupied  by  one  Fletcher. 

Metcalfe  {Douglas  Brown  with  him)  for  the 
jostioes.— The  Act  8  &  9  Vict.  cap.  118,  s.  62^  gives 
power  to  stop  up  roads  in  a  particular  way,  and  sub- 
ject to  certain  conditions.  The  valuer  in  this  case, 
acting  under  this  section,  gave  a  notice  mentioning 
this  road  amongst  others.  The  right  of  appeal  is 
given  by  sect.  63.  The  sole  point  is,  that  they  gave 
notioe  at  appeal,  but  instead  of  giving  it  as  a  notice 
against  the  stopping  of  the  road,  they  give  it  as 
against  only  a  portion  of  that  road,  amounting  to 
about  half.  There  is  no  right  to  appeal  against  a 
part  of  a  road  [sect.  63  of  the  Act  read] :  "  Any 
person  may  make  his  complaint  to  the  justices  of 
quarter  sessions  for  the  county,  &c.,  in  which  such 
road  or  way,  or  the  greater  part  thereof,  is  situate." 
That  is  the  only  part  of  this  section  in  which  a  part 
is  spoken  of.  [Blackburn,  J. — I  don't  quite  see 
the  difference.  If  you  say  part  is  not  to  be  stopped, 
then  the  whole  is  not  to  be  stopped.]  Suppose  the 
road  to  connect  two  points,  A.  and  B.,  midway 
between  them,  at  C.  is  a  private  house.  By  the 
Valuer's  award  the  whole  is  to  be  closed,  but 
the  applicant  claims  to  have  it  still  kept 
open  to  his  house  at  C,  so  that  the  parish 
will  be  bound  to  maintain  that  part  of  the  road  for 
his  convenience,  though  it  will  \)e  tkculde  sac  to 

Mag.  Cas.— Vol.  IV. 


everybody  else.  [Blaokbubn,  J. — ^That  might  be 
a  reason  for  not  allowing  the  appeal,  but  not  for 
holding  that  there  is  none.  If  the  road  is  an  entire 
road — and  I  am  inclined  to  think  it  is — then  an 
appeal  against  part  Is  an  appeal  against  the  whole. 
This  only  question  is  whether  the  appeal  is  within 
sect.  63.J  There  is  no  authority ;  the  point  is  quite 
new.  But  we  si^  it  would  have  been  good  if  they 
had  said,  "We  object  to  stopping  up  the  road 
between  A  and  B.,  and  particuhurly  as  to  such  part 
of  it  as  lies  between  A.  and  C."  On  the  form  of 
notice,  the  sessions  cannot  say  whether  the  whole 
road  is  beneficial  or  not.  They  can  only  inquire  as 
to  the  part  which  the  pit.  mentions.  Then,  if  they 
entertain  the  appeal,  they  are  to  make  an  atd&t 
restoring  the  road  to  its  original  state.  Does  the 
pit's  notice  of  appeal  give  them  jurisdiction  to  do 
this  as  to  the  whole  road  ?  By  the  words  of  the 
notioe  the  parties  themselves  have  made  it  divisible. 

Douglas  Brown  on  the  same  side.  —At  the  sessions 
it  was  taken  conclusively  by  both  sides  that  the 
appeal  was  only  against  closing  part  of  tiie  road« 
The  advantage  of  Ihe  whole  road  might  be  counter- 
b^anced  by  keeping  it  in  repair ;  but  if  there  is  a 
power  to  appeal  against  part  only,  that  consideration 
will  not  apply.  Yet,  as  a  whole,  there  might  be  an 
advantage  to  the  public,  for  one  question  the 
sessions  have  to  consider  is  whether  the  closing  is  a 
public  benefit,  as,  for  instance,  by  relieving  the 
parish  of  rates.  [Blackburn,  J. — ^And  that  the 
parties  are  not  aggrieved.]  But  the  jury  may  con- 
sider the  balance  of  advantage. 

Blackburn,  J. — ^The  pit's  liability  as  a  rate- 
payer is  not  to  be  taken  into  account  in  considering 
whether  he  is  aggrieved  ;  that  is  an  element  of  the 
public  benefit.  The  question  is,  whether  there  is  a 
grievance  as  to  those  fields,  houses,  &c.,  which  these 
roads  allow  him  to  get  at  I  am  inclined  to  think 
the  appeal  must  be  against  the  whole. 

Markby  for  the  pit. — ^The  valuer's  notice  mentions 
a  number  of  roads.  The  pit  is  only  interested  in 
keeping  roads  that  are  useful,  and  therefore  he 
entirely  confines  his  notice  to  such  as  he  wants.  It 
required  a  special  section  in  the  Highway  Act  to 
allow  justices  to  confirm  an  order  in  part,  and  there 
is  no  such  section  here. 
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Spokbb  v.  Thb  Bahbubt  Local  Boabd  of  Hbalth. 
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Blackbubn,  J. — I  strongly  think  that  this  ndtioe 
must  be  taken  to  suspend  5ie  order  as  to  the  whole 
of  this  road,  but  nut  i^ect  the  other  roads  included 
in  the  order.  A  notice  of  appeal  as  to  part  of  a 
road  is  notice  as  to  the  whole  of  that  road. 

Douglas  Brown. — By  sect  64,  the  question  for 
the  jurj  is,  whether  such  road  is  unnecessanr. 
Here  it  wiU  be,  whether  so  much  of  the  road.  The 
remaining  portion  will  be  shut  by  efflux  of  time. 
Hex  y.  The  InhabitanU  of  Miherton,  6  Ad.  &  K  841, 
decides  that  an  order  is  bad  if  it  stop  up  half  the 
breadth  of  a  highway,  leaving  the  rest  open,  eren 
though  the  other  part  be  not  in  the  division. 

Blackbubn,  J. — "My  impression  is,  that  the  legal 
effect  of  the  notice  is  to  question  the  stopinng  up 
the  road  from  one  part  to  the  other.  It  would  be 
judicious,  when  the  matter  oomee  before  the  jury,  to 
take  their  verdict  as  to  the  effect  both  of  stopping 
the  whole  and  of  stopping  part.  At  present  I  say 
that  the  appeal  shall  be  heard. 

Mandamus  veremptory  in  the  first  ingtance  to  hear 
t/ie  appeal. 


jr.  C.  WOOD'S  COTTBT. 

Keported  by  W.  H.  Bbkhct  and  B.  T.  Boult,  Esqn., 

BairlBten-«t-Law. 


Saiurth^  Nim.  26,  18C5. 

Sfokbs  v.  Thb  Bakbubt  Local  Boabd  os* 

Health. 

Practice — Contempt — Sequegtration — CorporaU  botfy. 

Where  a  clear  breach  of  an  injunction  kae  been  com- 
mitted by  a  corporate  body,  the  court  witt  direct  the 
issue  of  a  sequestration,  although  it  be  stated  acnd 
deposed  to  that  the  real  and  personcd  property  of  the 
corporate  botfyis  vested  in  and  held  by  that  bo^  under 
the  provisions  of  Acts  of  PctrHament,  and  were  neces- 
saryfor  carrying  out  their  duties  under  such  Acts, 

This  was  originally  a  bill  filed  by  the  pit.,  the 
lessee  and  occupier  oi  a  mill  called  Twyford  Mill, 
on  the  river  Cherwell,  near  Banbury,  against  the 
Banbury  Local  Board  of  HealUi  and  their  Clerk, 
praying  an  injunction  to  restrain  the  Board  from 
causing  or  permitting  the  main  sewers  of  the  town 
and  district  to  discharge  the  sewage  into  Uie  river 
to  the  injury  of  the  pit.,  his  family  and  servants. 

At  the  hearing  on  the  Ist  March  last,  u\  injunc- 
tion was  granted,  and  the  writ  was  in  the  following 
terms : 

We,  thereforOf'ln  oooslderatloa  of  the  promiaea  do  heraby 
Btrictly  enjoin  &nd  restrain  yon,  the  said  Banbary  Local  Board 
of  Health,  your  serTanta,  workmen,  and  agents,  under  the 
penalty  of  60002.,  to  be  levied  upon  each  and  erery  of  your 
lands,  goods,  and  chattels  to  our  use  from  and  after  the  1st 
July  1865,  from  causing  or  permitting  any  sewage  or  water 
polluted  with  sewage  to  pass  through  the  drains  or  channels 
under  your  control  into  the  river  OherweU  in  snob  manner  as 
to  render  the  waters  of  the  said  rirer  at*  or  near  the  pit's 
mill  unfit  for  use  by  the  pit,  or  otherwise  injoriooe  to  the 
health  of  the  persons  resident  at  the  said  mlU.— Dated  the 
12th  May  1866. 

On  the  1st  Nov.  the  pit  gave  notice  of  motion 
for  a  sequestration,  and  sev^sl  affidavits  as  to  the 
facts  which  had  occurred  since  the  1st  July  last 
had  been  made,  and  others  in  reply.  The  prin- 
cipal affidavit  was  by  tiie  pit.,  who  deposed  that 
since  the  1st  July  the  river  Cherwell  at  Twyford- 
mill  had  been,  with  two  or  three  exceptions  when 
heavy  rains  had  fallen  and  filled  the  river  with 
surface  water  from  the  land,  in  a  filthv  and  dis- 
g listing  state,  caused  by  the  sewage  of  the  town  of 
Banbury  being  discharged  into  it,  and  that  during 
his  experience  of  the  river  at  the  mill,  where  he 
was  born  and  had  ever  since  lived,  it  never  was 
in  so  filthy  a  state  as  it  had  been  daring  the  months 
since  the, Ist  July  aforesaid. 


It  then  set  out  ralious  particulars  as  to  the 
nuisance  and  the  effect  it  had  had  upon  the  healths 
of  his  family  and  servants  living  there;  also  as 
tarnishing  articles  df  pUte;  and  other  grievances 
since  the  1st  July  1865. 

The  affidavits  in  reply  stated  that  every  means 
had  been  used  by  the  application  of  diemicals  and 
other  processes  to  deodorise  the  sewage,  but  that  it 
was  found  to  be  impossible ;  that  eminent  medical 
and  other  qpinioos  had  been  taken,  and  it  was 
believed  that  in  time  the  contemplated  remedies 
might  effect  the  object  desired. 

As  to  the  property  belonging  to  the  corporation, 
and  upon  which  only  a  sequestration  could  operate, 
it  was  deposed  to  in  the  following  terms :  **  A  stone 
yard  used  for  storing  and  breaking  stone^  with 
stable  and  cartshed  thereon,  i^id  a  piece  of  ground 
on  which  the  sewage  works  and  tanks  are  erected, 
and  on  a  portion  of  which  the  sweepings  of  Uie  streets 
and  refuse  of  the  town  and  district  are  deposited, 
and  horses,  carts,  stone^  and  varioua  artides  used 
for  repairing  and  cleaning  the  highways  and  sewera 
and  drains  in  the  district,  and  also  the  books,  papers, 
and  muniments  of  title,  Uie  wh<^  of  which  property 
is  vested  in  the  board  under  the  provisions  ol  the 
Public  Health  Act  1848,  and  the  Local  Government 
Act  1858,  and  are  requisite  and  necessary  for  carry- 
ing out  the  duties  imposed  on  the  board  bv  the 
before-mentioned  Acts,  and  without  which  the  board 
would  not  be  able  to  carry  oat  either  the  order  of 
this  honourable  oonrt  or  a^y  of  the  provisions  of 
the  before-mentioned  Acts,  and  the  said  board  bare 
no  other  property  in  the  district,**  &c. 

The  pit.  now  moved  for  a  writ  of  sequestration. 

Rokj  QC.  and  Renshaw,  in  sopport  of  the  motioo, 
contended  that  there  had  been  a  dear  breach  of  the 
injunction,  and  that  the  pit  was  «ititled  almost  aa 
a  matter  of  course  to  the  writ  d  sequestratioa. 
They  were  stopped  by  the  Court,  who  called  upon 

Gijffiird,  Q.C.,  K  F.  Smith,  Q.C.,  and  Diddnson,  lot 
the  board. — ^There  had  been  no  will ai  contempt. 
Everything  which  could  be  thought  of  had  been 
attempted  to  cany  out  the  decree  of  the  court.  Pro- 
cesses by  chemicals  had  been  tried,  and  the  advice  and 
assistance  of  eminent  medical  menandengineerswere 
had  recourse  tp^  but  it  was  found  at  present  not  pos* 
sible  to  deodorise  the  sewage  by  these  means.  But 
hopes  were  entertained  bv  many  that  they  would 
eventually  be  successful  and  attain  the  object  desired, 
so  as  to  render  the  water  of  the  Cherwell  flowing 
by  the  plCs  mill  innoxious.  They  admitted  they 
might  have  come  to  the  court  for  an  extension  of 
time,  but  the  court  being  satisfied  that  there  had 
been  no  serious  intention  to  disobey  the  injunction 
granted,  would  not  act  with  severity,  bat  aUow  these 
further  attempts  at  a  remedy  to  prooeed.  They  also 
objected  that  any  writ  of  sequestratioQ  would  be 
inoperative^  aa  the  property  vested  in  the  board  waa 
in  fact  public  property,  and  held  by  the  board  on 
the  specific  trusts,  according  to  the  proTisions  of 
pubUc  Acts  of  the  Legislature. 


R)U  in  reply.— The  pit.  had  a  dear  right  to  the 
writ  Some  way  would  be  found  by  whidi  the 
sheriff  would  execute  it.  The  defts.  were  deter- 
mined to  set  at  defiance  the  powers  of  the  court, 
and  were  advisedly  evading  Uie  terms  of  the  injunc- 
tion.   He  referred  to 

Attorney-General  v.  The  Great  Northern  IMway  Om- 
pony,  4  De  a.  ft  8m.  TSl 

The  Yicr-Cbancellc»  sidd :— >I  think  that  in 
this  case  the  defts.  have  been  labouring  under  a 
mistake,'  and  as  it  appears  to  me  a  very  gross  mis- 
take, which  I  attempted  to  dissipate  in  the  case  of 
the  Birmingham  local  board  of  health,  to  which  I 
have  alreaoy  referred,  and  I  have  not  f oand  that 
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way  court  has  at  present  quarrelled  with  the  con- 
clusion at  which  I  arrived  in  that  case.  Certaiiilj 
the  order  as  made  was  oheyed  in  that  case,  and 
ohejed  without  appeal.  There  I  was  told  that  the 
large  and  important  town  of  Birmingham  would  be 
•tiled  and  smothered,  and  perhaps  subjected  to 
pestilence^  if  the  board  were  not  allowed  to  discharge 
the  whole  of  their  sewage  into  the  riyer  in  which 
a  prirate  gentleman,  the  pit.,  had  certain  rights  of 
fishing,  as  well  as  of  sending  his  cows  to  drink,  and 
other  matters  of  that  kind.  But  it  appeared  to  me 
quite  plain  from  the  Act  of  Parliament  that  they  had 
no  right  to  discharge  their  sewage  into  the  river,  and  I 
did  not  in  the  least  regard  the  circumstance  of  their 
acting  for  100,000  people  any  more  than  I  should 
have  regarded  the  circumstance  of  their  acting  for 
one;  and  I  think  the  principle  of  the  law  must 
fairly  be  so.  What  difference  can  it  possibly  make, 
as  to  the  commission  of  an  illegal  act,  whether  a 
man  acts  on  behalf  of  thousands  or  on  behalf  of 
himself  only  ?  The  act  is  illegal,  and  being  Ulegal 
the  party  injured  has  a  right  to  be  protected,  and  it 
does  not  signify  whether  the  injury  is  inflicted  by 
nany  or  by  one.  Now,  as  regards  the  question  of 
wilful  breach  of  this  injunction,  Mr.  Smith  said, 
and  Mr.  Glffard  followed  him,  tiiat  if  this  were 
the  case  of  an  individual  the  court  would  not  act 
unless  it  was  convinced  that  there-  had  been  a 
wUful  breach  of  the  injunction,  and  that  the  court 
would  not  commit  the  individual.  I  answer  with- 
out doubt,  tiiat  if  tills  had  been  the  case  of  an  indi- 
vidual, I  should  have  considered  what  has  been 
done  as  a  breach  of  the  injunction,  and  should  have 
committed  that  individual.  Assuming  it  to  be  the 
case  of  an  individual,  the  matter  would  not  bear 
alignment  for  a  moment ;  and  I  am  very  glad  that 
iilostratioa  was  put^  because  it  will  corroborate 
the  opinion  I  very  strongly  entertained  and  acted 
upon,  and  shall  continue  to  act  upon,  unless  it  is 
corrected  by  a  higher  tribunal,  viz.,  that  the  rights 
of  those  who  are  injured  cannot  depend  upon  the 
question  of  whether  it  be  one  or  many  who  inflict  the 
injury.  Just  take  the  case  of  an  individual — see 
how  it  would  stand,  and  whether  there  would  not  be 
a  deliberate  breach  of  the  injunction.  Supposing  a 
man,  as  it  must  be  supposed  in  this  case,  for  his  own 
convenience,  for  the  purpose  of  getting  rid  of  his 
own  sewage,  something  that  annoys  him  exceedingly, 
throws  it  into  his  neighbour's  yard  or  into  haa 
neighbour's  river,  and  that  he  is  ordered  by  the 
court  not  to  permit  the  sewage  under  his  control  to 
pass  into  his  neighbour's  river  to  his  annoyance,  and 
that  he  afterwards  comes  here  with  a  story  telling 
me  that  he  has  consulted  most  eminent  chemical 
authorities,  and  has  done  the  best  he  can  during  a 
long  continuance  of  inquiry,  but  that  he  has  found 
out  there  is  no  possible  mode  by  which  he  can 
deodorise  the  sewage,  or  at  least  that  he  has  not  yet 
arrived  at  or  discovered  it,  and  therefore  that  he 
has  not  ceased  to  pour  that  sewage  into  the  river, 
or  upon  his  neighbour's  property,  that  he  pours  it 
into  the  river  because  he  does  not  find  it  pleasant  or 
agreeable  to  retain  it,  that  he  is  going  to  continue 
to  pour  it  into  the  river  until  he  shall  find  out 
something  that  will  deodorise  it,  and  asks  the  court 
to  stay  its  proceedings  until  that  is  done.  Would 
not  that  be  a  most  outrageous  breach  of  the  order, 
and  a  clear  flagrant  contempt,  for  which  the  only 
proceeding  the  court  could  take  would  be  to 
order  a  committal?  Morally  speaking,  I  can  see 
a  wide  difference  between  that  case  and  the  conduct 
of  these  gentlemen.  I  do  not  suppose  they  had  any, 
I  certainly  hope  they  had  not  any,  intention  of  com- 
mitting a  wilful  breach  of  the  order  of  the  court, 
although  I  was  not  a  little  surprised  to  hear  an 
eminent  counsel  tell  me,  not  precisely  that  he  would 
advise  his  clients  to  commit  a  wilful  breach,  but 
that  he  would  not  advise  them  to  do  what  was 


necessary  to  comply  with  the  order  of  the  court.  I 
confess  I  was  surprised  to  hear  that ;  and  I  think  it 
due  to  the  dignity  of  the  court  to  say  that  is 
not  the  view  which  the  court  can  take  of  any  of  its 
orders,  but  that  the  simple  and  only  view  is  that  it 
must  be  obeyed,  and  that  those  who  wish  to  get  rid 
of  that  order  must  do  so  by  a  proper  course  of  appeal. 
So  long  as  it  exists  the  order  must  be  obeyed,  and 
obeyed  to  the  letter;  and  any  one  who  does  not 
obey  it  to  the  letter  is  guilty  of  a  wilful  breach 
of  it,  unless  there  be  some  misapprehension,  which 
all  mankind  are  subject  to,  which  may  mislead  him 
upon  the  plain  reading  of  the  order.  But  in  this 
case  that  the  order  is  plain  there  is  no  doubt; 
it  is  plain  and  distinct  that  the  defts.  shall  not,  after 
a  given  day,  permit  any  sewage  to  pass  through  the 
drains  or  channels  under  their  control  into  the 
waters  of  the  Cherwell  in  a  manner  to  make  it  unfit 
for  the  use  of  the  pit.  This  is  a  thing  which  no 
human  being  can  misunderstand.  The  order  upon 
them  is  as  plain  as  possible,  that  they  shall  not 
suffer  anything  to  pass  through  the  drains  or 
channels  tmder  their  control  into  the  river  Cher- 
well,  so  as  to  make  the  water  unfit  for  the  use  of 
the  pit.  Having  that  order  before  them,  their  sim- 
ple course  was  to  say  that,  "After  the  1st  July,  come 
what  may,  we  must  not  allow  the  sewi^  to  pass 
into  the  river  GherwelL"  It  was  not  for  them  to  say, 
"  Let  the  court  or  the  pit.  point  out  what  is  to  be 
done,  or  how  we  are  to  deodorise  it."  The  pit.  does 
not  care  in  the  least  whether  you  find  out  a  way  to 
deodorise  it  or  not.  The  pit.  only  says,  "  I  have  an 
order  of  the  court,  which  says  you  shall  not  send 
down  filthy  sewage  to  me.  It  is  your  duty  not  to 
send  it.  I  have  nothing  else  to  do  wiUi  it.  I  am 
content  to  rest  on  the  order  of  the  court,  and  it  is 
for  you  to  show  the  court  that  you  have  obeyed  it." 
These  gentlemen  were  given  from  the  month  of 
March  to  the  1st  July  to  comply  with  the  order. 
The  order  was  made  in  the  month  of  March,  and,  as 
has  been  done  in  several  cases,  knowing  that  it 
requires  time  for  things  of  this  kind  to  be  carried 
into  effect,  the  court  said,  '*  Y'ou  shall  not  be  bound  to 
comply  with  the  order  until  the  1st  July,  but  the 
order  is  made  peremptory  from  the  1st  July."  Besides 
it  is  a  decree  of  the  court,  and  is  not  under  my  con- 
trol ;  I  cannot  alter  it,  altiiough  it  is  my  own  decree 
— ^it  is  beyond  me.  There  it  is  standing,  and  I  have 
only  to  see  that  it  is  obeyed.  If  they  had  come  before 
the  1st  July  with  a  motion  to  ask  for  a  longer  time 
to  comply  with  the  order  of  the  court,  it  would  have 
been  a  question,  even  then,  whether  the  court  would 
have  had  power  to  enlarge  the  time  mentioned  in 
its  own  decree,  because  it  is  not  an  interlocutory 
order.  But  at  all  events  that  might  have  been  tried. 
Instead  of  which  they  quietly  let  the  1st  July  pass 
by,  writing  a  number  of  letters  in  which  they 
say  they  are  very  uneasy  because  the  1st  July  is  so 
near ;  but  it  never  seems  to  have  occurred  to  their 
minds  that  there  was  an  order  of  the  court  which  is 
not  satisfied  by  being  uneasy  because  the  time  is  so 
near  at  hand.  I  can  only  say  that  does  not 
satisfy  the  order,  but  that  the  order  required 
obedience,  or  at  least  required  that  an  application 
should  be  made  to  the  court  that  they  may  have 
some  further  time,  if  it  should  appear  that  such  an 
order  can  be  made ;  although  I  cannot  say  that,  as  at 
present  advised,  I  should  have  made  the  order.  My 
conviction  is  that  there  are  no  means  of  effec- 
tually dealing  with  the  sewage,  and  I  am 
satisfied  of  that  by  their  own  evidence.  Dr.  Letheby 
in  one  of  his  letters — ^I  do  not  read  it,  because 
it  is  in  my  remembrance,  and  I  dare  say  in  the 
recollection  of  others— ^says:  "I  think  it  may  go  on 
in  such  a  state  during  the  winter  months  as  possibly 
to  require  very  little  to  be  done,  because  there  will 
be  a  copious  supply  of  water,  and  when  the  supply 
of  water  is  copious,  which  niay  or  may  not  be  the 
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case,  although  wc  happen  to  have  had  a  very  great 
deal  of  such  weather  up  to  the  present  moment, 
there  will  not  be  such  a  grievance."  But  on  the 
7th  Oct.  last,  long  after  the  Ist  July,  and  after  the 
dry  weather,  one  of  their  own  witnesses,  Mr.  Beasley, 
who  was  sent  down  to  inquire  into  it,  said,  "You 
have  made  everything  very  comfortable  for  the  town, 
and  that  is  what  the  town  cares  for ;  there  Is  hardly 
any  smell  outside  the  walls,  and  I  am  sorry  I  can- 
not say  the  same  as  to  the  river."  That  is  long 
after  the  time  at  which  they  ought  to  have  ceased 
pouring  their  sewage  into  the  river,  and  this  gentle- 
man says,  "  I  am  sorry  to  say  I  must  make  an  in- 
different report  as  to  the  river."  Then,  in  another 
letter,  Dr.  Letheby  says,  **  During  the  present  sup- 
ply of  fresh  water  there  is  no  such  great  evil ;"  but 
in  a  former  letter  he  says,  "I  think  you  will  get  rid 
of  such  and  such  inconveniences  if  you  will  follow 
out  what  I  recommend  as  my  course  of  deodorising ;" 
and  he  says,  "I  am  afraid  you  will  not  get  nd  of 
(what  he  calls)  the  second  fermentation  i  I  do  not 
see  how  it  is  to  be  done."  Whereupon  some  other 
scheme,  like  the  Croydon  scheme,  is  thought  of, 
and  both  Dr.  Letheby  and  Mr.  Hawksley  say  that 
will  not  do.  You  cannot  try  the  Croydon  sdieme, 
because  it  is  clay  land,  and  even  if  you  bought 
a  large  property,  you  would  not  be  able  to  get 
enough  to  absorb  the  impurities,  because  it  is  clay  soil, 
which  will  not  absorb  these  impurities.  Dr.  Letheby 
also  says,  which  I  am  sorry  to  hear,  that  even  the 
Croydon  scheme — ^which  it  was  thought  would 
prove  so  successful— has  not  turned  out  so  success- 
lul  as  it  was  supposed  it  would.  It  is,  there- 
fore, quite  clear  and  plain  that  the  pit.  cannot 
be  protected  except  by  simply  stopping  the 
sewage,  and  I  apprehend  that  is  the  course 
which  the  def  ts.  ought  to  have  taken.  They  created 
the  evil:  it  did  not  exist  until  they  made  their 
works.  That  question  was  tried  at  the  hearing,  and 
I  cannot  now  rehear  the  cause  ;  and,  although  there 
were  other  works  and  other  drains  that  went  from 
the  town  of  Banbury,  they  did  not  create  the  evil. 
What  created  the  evil  was  what  was  done  by  those 
gentlemen,  and  they  who  created  the  evil  must  re- 
move it.  It  is  not  for  me  to  say  how  they  are  to  do 
it.  What  they  have  done  they  must  undo.  They 
must  take  their  own  steps ;  but  it  is  only  right  they 
should  know  that  there  is  no  distinction  whatever 
made  by  this  court  between  the  case  of  an  individual 
— and,  as  I  said  before,  I  am  glad  the  illustration  was 
put — who  finds  it  convenient  for  his  own  accom- 
modation to  turn  his  own  filth  into  his  neighbour's 
yard  or  river,  and  the  case  of  an  aggregation  of 
individuals  like  the  town  of  Banbury,  who  find  it 
convenient  for  their  own  accommodation  to  turn 
their  sewage  into  this  gentleman's  mill-pond.  They 
have  no  right  to  do  it ;  and  it  appears  to  me  quite 
plain  that  there  has  been  a  breach  of  the  injunction. 
The  only  doubt  I  had  was  as  to  the  sequestration, 
and  that  was,  whether  it  would  be  effective.  I  see  a 
certain  class  of  property — I  do  not  wish  to  specify 
it — on  which  I  think  it  would  operate,  and  therefore 
I  shall  grant  the  sequestration;  and  the  costs  of 
this  motion  must,  of  course,  be  paid  by  the  def  ts. 

Orcler  accordiMffly, 

Solicitors,  YF.  5.  Adams  ;  Low  and  Co, 
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Reo.  V,  The  Inhabitants  of  Bolton-le-Sakds. 

PooT'law — Irremovability — Three    t/ears*   residence  in 
different  parishea — Parish  of  seitlement. 

il.,  iS.,  and  C  core  parishes  in  the  same  union.  A. 
teas  the  pauperis  parish  of  settlement.  The  pauper 
having  resided /or  three  years  in  B.,  and  for  two  in 
C,  waSf  afUr  the  27  Sf  28  Vict.  c.  105,  removed  from 
C,  to  A.,  his  settlement  parish : 

Held,  that,  by  the  operation  of  the  27  f-  28  Vict.  c.  105» 
the  pauper  uhu  not  removable. 

On  the  24th  Sept.  1864  an  order  for  the  removal 
of  Elizabeth  Toulmin,  widow,  and  her  five  children^ 
namely,  Sarah  Ann,  aged  thirteen  years,  or  there- 
abouts: Elizabeth,  aged  ten  years,  or  thereabouts ; 
Maiy  Ann,  aged  eight  years,  or  thereabouts ;  James, 
aged  six  years,  or  thereabouts ;  and  Thomas,  aged 
five  years,  or  thereabouts,  from  the  resp.  township 
of  Foulton  Bare  to  the  app.  township  of  Bolton-le- 
Sands,  was  duly  made,  and  this  is  the  order 
appealed  against.  The  resp.  and  app.  township,  as 
also  the  parish  of  Heysham,  hereinafter  referred  to, 
are  members  of  the  same  union,  the  Caton  (Gil- 
bert's) Union,  duly  incorporated  under  the  pro- 
visions of  the  22  Geo.  3,  c.  83. 

It  was  admitted  by  the  app.  that  the  pauper's 
last  legal  settlement  was  in  the  app.  township,  but 
tibe  app.  contended  that,  under  the  following  cir- 
cumstances, the  paupers  were  and  are  irremovablo 
from  the  said  resp.  to  the  app.  township. 

William  Toulmin,  the  lawful  husband  of  the  said 
Elizabeth  Toulmin,  now  deceased,  whose  last  place 
of  settlement  was  also  in  the  said  township  of 
Bolton-le-Sands,  and  the  said  Elizabeth  Toulmin, 
now  his  widow,  and  their  said  children  (all  bom  in 
lawful  wedlock),  went  to  reside  in  the  said  parish 
of  Heysham,  which  is  a  member  of  the  same  union 
with  the  app.  and  resp.  townships,  in  the  spring  of 
the  year  1855,  and  they  resided  in  the  said  parish  of 
Heysham,  without  relief,  until  the  end  of  July 
1858,  when  they  went  to  reside  in  the  resp.  township^ 
where  they  continued  to  reside  without  relief,  until 
the  3rd  Nov.  1860.  There  was  an  unbroken  and 
continuous  residence  without  relief  for  upwards  of 
five  years  in  the  said  parish  of  Heysham  and  the 
resp.  township. 

On  the  3rd  Nov.  1860,  William  Toulmin,  being 
sick,  was  temporarily  relieved  by  the  resp.  town- 
ship, and  this  relief  was  continued  by  the  resp.  town- 
ship until  about  March  1861,  when  his  (W.  Toul- 
min's)  sickness  was  pronounced  permanent.  From 
March  1861,  until  the  said  W.  Toulmin's  death  in 
Jan.  1863,  he  was  relieved  for  himself  and  family 
by  the  app.  township. 

o  part  of  the  five  years'  residence  next  previous 
to  relief  had  been  in  the  app.  township,  nor  have 
the  paupers  subsequent  to  that  relief  ever  been 
bodily  or  actually  removed  to,  or  resided  in  the 
app.  township,  but  they  would  have  been  removed 
under  the  said  order  but  for  this  appeal. 

Since  W.  Toulmin's  death,  and  up  to  the  date  of 
the  said  order  of  removal,  the  said  Elizabeth 
Toulmin  and  her  said  children  have  been  chargeable 
to  aiyl  relieved  by  the  said  township  of  Foulton 
Bare  and  Torrishohne. 

The  Court  of  Q.  B.  is  to  be  at  liberty  to  draw  all 
JQst  and  proper  inferences. 

If  the  court  shall  be  of  ojunion  that  under  the 
above  agreed  facts  the  paujiers  were  irremovable, 
the  order  of  the  24th  Dec.  1864  is  to  be  quashed  ; 
but  if  the  court  shall  be  of  opinion  that  they  were 
removable,  then  the  order  is  to  be  confirmed. 
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MohU  showed  cause* — ^The  order  of  removal  was 
a  good  order.  Here  the  three  townships,  Heysham, 
Poulton,  aod  Bolton  are  in  the  same  union,  and 
the  three  years'  residence  was  in  Heysham  and 
Poulton,  and  Bolton  is  the  place  of  settlement. 
Now,  Reg,  T.  Gnat  SaUxhi,  83  L.  J.  185,  M.  C, 
decided  that  the  24  &  25  Vict  c.  55,  did  not  affect 
parishes  in  the  same  union,  and  that  a  pauper  could 
be  removed  from  one  parish  to  another  in  the 
same  union.  After  that  decision  came  the  27  &  28 
Vict,  c  105,  which  was  passed  to  remedy  the  conse- 
quence of  it,  and  sect.  1  enacted  that  in  the  case  of  any 
poor  person  chargeable  in  a  parish  in  a  union  not 
being  his  settlement  parish,  the  time  he  shall  hare 
resided  in  the  parish  of  settlement,  if  in  the  same 
union,  shall  not  be  excluded  in  the  computation  of 
the  time  of  residence  required  to  render  him  exempt 
from  removal  under  the  9  &  10  Vict,  c  66,  and 
24  &  25  Vict.  c.  55.  That  leaves  unaffected  the 
question  in  this  case,  and  you  may,  tiierefore^  still 
remove  from  one  parish  to  another  in  the  same 
union.  After  the  26th  March  next  the  28  &  29 
Vict.  c.  79,  comes  into  operation,  and  this  question 
cannot  arise  after  that. 

F.  M.  White  for  the  app. — The  order  of  removal 
is  bad.  No  doubt,  if  Reg,  v.  Great  Salkeld  is  good 
law,  and  it  is  taken  that  it  is  unaffected  by  the 
27  &  28  Vict,  c  105,  the  order  is  good  ;  but  it  is 
submitted  that  the  Act  meant  to  affirm  in  distinct 
terras  what  was  denied  by  that  decision ;  and  the 
statute  in  effect  repeals  that  decision.  The  statute 
supposes  that  both  the  parish  from  which  and  that 
to  which  the  pauper  is  proposed  to  be  removed,  are 
in  the  same  union,  and  the  effect  of  the  language 
Is  to  render  a  pauper  irremovable  in  such  case. 

CocKBUHN,  C.  J. — I  am  of  opinion  that  our 
judgment  must  be  for  the  apps.  It  is  unnecessary 
for  as  to  reconsider  the  expression  of  the  opinion  of 
this  court  in  Re^,  v.  Great  SaJkeld,  inasmuch  as 
since  tiiat  decision  the  27  &  28  Vict,  has  been 
passed,  which  puts  an  end  to  this  question.  The 
observation  has  idready  been  made  that  the  framers 
of  the  late  Act  were  certainly  not  aware  of  the 
real  effect  of  the  decision  in  Reg,  v.  Great  Salhdd, 
with  reference  to  which  the  Act  was  passed,  for 
the  enactment  has  obviously,  as  it  is  conceded, 
drawn  a  distinction  between  a  residence  partly 
in  the  parish  of  settlement  and  a  residence  in 
two  or  more  parishes  in  a  union  where  neither  is 
the  parish  of  settlement;  but  the  court  drew  no 
auch  distinction.  It  is  true  that  the  question  for 
the  opinion  of  the  court  in  Reg,  v.  Great  SaSceld 
was  whether  the  residence  in  the  parish  of  settie- 
ment  should  not  be  included  in  the  calculation  of 
the  three  years*  residence  in  a  union  required  to 
establish  the  status  of  irremovability  under  24  &  25 
Vict,  c  55,  s.  1.  But  the  majority  of  the  court 
decided  the  case  on  the  larger  ground,  that  where 
the  parish  of  settlement  to  which  it  is  proposed  to 
remove  the  pauper  and  the  parish  where  the  status 
of  irremovability  has  been  acquired  are  in  the  same 
union,  that  statute  has  no  application,  and  in  coming 
to  that  conclusion,  my  mind  was  influenced  by  the 
consideration  that  there  was  no  distinction  made 
between  residence  in  the  parish  of  settlement  and 
in  some  other  part  of  the  union ;  whereas  the  whole 
doctrine  of  irremovability  is  founded  on  the  prin- 
ciple that  residence  creates  a  local  and  personal 
attachment  to  the  neighbourhood  that  was  not  to 
be  severed,  and  which  Imd  grown  up  not  by  residence 
iu  the  parish  of  settlement,  but  somewhere  else.  In 
the  recent  Act  the  framcr,  on  the  presumption  that 
the  court  had  decided  the  minor  question,  made  a 
distinction  where  the  residence  is  in  other  parishes 
than  the  parish  of  settlement.  The  court,  however, 
did  not  proceed  on  that  ground.    The  Legislature 


has  now  enacted  that  residence  in  the  parish  of 
settlement  shall  count,  and  they  have  virtually 
decided  this  question,  and  for  this  reason,  that  unless 
the  pauperis  residence  in  two  other  parishes  than 
the  parish  of  settlement  be  held  to  count,  it 
will  follow  that,  where  he  resides  part  of  the  time 
in  the  parish  of  settlement  and  part  in  some  other 
parish,  the  effect  of  such  combined  residence  in 
the  two  parishes  is  to  create  the  status  of  irremov- 
ability, but  that  residence  in  two  other  parishes  than 
the  settlement  parish  would  not  create  the  status 
of  irremovability,  and  an  anomalous  state  of  things 
would  exist.  I  think,  therefore,  there  is  a  sufficient 
legislative  exposition  for  us  to  say  that  a  three 
years'  residence  in  parishes  in  the  union  other  than 
the  parish  of  settlement  makes  the  pauper  irremovable. 
In  the  present  case  the  pauper  being  settled  in  a 
parish  within  the  ambit  of  the  union,  has  resided  in 
the  union  a  sufficient  length  of  time  to  create  the 
status  of  irremovability. 

MsLLon,  J. — It  is  not  necessary  to  discuss  the 
soundness  of  the  decision  in  Reg.  v.  Great  Safkeldy  for 
I  am  quite  clear  that  we  must  regard  the  27  &  28 
Vict,  as  substantially  overruling  what  the  f ramer  of 
the  Act  thought  was  the  decision  in  that  case. 

Shsb,  J. — Unless  we  put  the  construction  on  the 
27  &  28  Vict,  that  it  overruled  what  the  framer 
thought  was  our  decision  in  Reg,  v.  Great  Safke/d,  we 
must  come  to  the  conclusion  that  three  years' 
residence  in  the  parish  of  settlement  and  in  another 
parish  made  a  pauper  irremovable,  but  that  three 
years'  residence  in  other  parishes  in  the  union  than 
the  parish  of  settlement  did  not,  and  consequently 
that  the  Legislature  has  produced  an  absurd  state  oi 
thhigs.    We  have  no  choice  but  so  to  decide. 


Lush,  J.  concurred. 


Ruk  abtobite. 


Monday,  iVat\^,  1865. 

WORTHDiaTOV  V,  HuLTov.(a) 

Jvdgment-debt  against  a  heal  hoard  of  health — 
Mandanuu  to  levy  rate  for  paxfment  of, 

A  wandanuu  mav  be  issued  within  six  months  after 
judgment  has  oeen  obtained  against  a  local  hoard  of 
heeuih  far  a  contract  daxm^  to  levy  a  rate  for  paging  ojf 
the  dem,  tkouak  the  action  was  not  commenced  until 
more  than  six  months  after  the  claim  accruedj  if  the 
delay  is  excused  and  mown  not  to  have  been  undue  : 
(11^12  Ficf.  c.  68,  «.  89.) 

Declaration : 

William  Worthington  sad  John  Worthington  sue  John 
Sndlow,  clerk  to  the  looal  board  of  health  for  the  difltrict'of 
Moss  Side,  adjoining  the  city  of  Manchester.  For  that  the  pit, 
on  the  8th  Hay  18S3.  in  the  Court  of  Q.  R,  by  the  jadgment 
of  the  oonrt^  recovered  against  the  deft,  as  sach  clerk  to  the 
said  local  board  of  healu  for  the  said  district,  being  a  non- 
corporate district,  a  certain  snm  of  34672.  lis.  Bd.,  an  well  for 
certain  moneys  by  the  said  oonrt  adjudged  to  be  due  to  the 
pits,  as  for  their  costs  and  charges  by  the  pita,  about  this 
suit  in  that  behalf  expended,  and  the  said  judgment  is  still  iu 
full  force  and  unreversed,  and  neither  the  said  IochI  board 
did  nor  would,  nor  did  nor  would  the  dofu  pay  the  mid 
amount,  or  any  part  thereof,  and  the  said  amount  bo  remain- 
ing wholly  unpaid,  the  pU&  being  pcraonaily  interested  in 
recovering  their  said  Jndgment'debt,  and  having  uo  other 
means  of  recovering  the  same,  after  a  reaHonaMo  time  had 
elapsed  for  the  same  to  have  been  paid,  duly  required 
ana  demanded  of  the  said  local  board,  and  of  the  doft,  as 
their  derk  as  aforesaid,  that  a  general  district  rate  should  bo 
made  and  levied  by  the  said  local  board  in  pursuance  of  the 
powers  by  law  vested  in  them  in  that  behalf  for  raining 
and  satisfying  to  the  pits,  the  amount  of  the  said  jndgmeut- 
debt,  and  although  all  things  necessary  to  enable  such  a  rate 
to  be  made  by  the  said  local  board  had  happened,  and  a  pro- 
per time  for  that  purpose  had  elapsed  before  this  suit,  yet  the 

(a)  The  original  deft  on  the  record  was  Sudlon,  but  he 
having  died,  his  successor's  name  was  substituted,  and  a  sug- 
gestiou  entered  accordingly  on  the  proceedings. 
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■aid  loo&I  board  did  not,  nor  would,  make  or  lary  any  rate 
whatever  for  the  purpose  aforeBaid,  but  have  wholly  segleoted 
and  refused  to  make  or  lery  such  rate,  or  to  take  any  other 
meani  whereby  the  pita,  may  be  paid  or  eatiefled  their  said 
judipnent-debt,  and  the  pits,  say  that  they  are  sustaining 
damage  by  the  non-performanoe  by  the  said  local  board  of  the 
said  dnty,  to  wit,  to  the  fall  amoimt  of  ttaeir  said  jodgment' 
debt  and  lawfal  interest  thereopoD,  wherefore  the  pits ,  being 
so  personally  interested  as  woresaid  in  the  making  and 
levying  of  such  rate  as  aforesaid,  claim  a  writ  of  mandamm^ 
commanding  the  said  local  board  to  make  and  levy.nnder  the 
powers  by  law  vested  in  them  in  that  behalf,  a  rate  or  rates 
for  the  purpose  of  paying  and  satisfying  to  the  pUa  the 
amount  of  their  said  Jndgment-debt  and  interest 

The  deft  says,  firet,  that  the  declaration  is  bad 
in  rabBtanoe.  Secondly,  as  to  00  much  of  the 
declaration  as  relates  to  the  sum  of  dSlO^  ]5».  StL 
parcel  of  the  debt  so  recovered,  the  dcit.  says  that 
the  said  jadgment  was  a  judgment  recovered  on  a 
special  case  under  the  C.  L.  P.  A.  by  a  judge's  onler 
with  the  consent  of  the  parties,  and  that  the  said 
special  case  was  and  is  as  follows: 

This  is  an  action  brought  by  the  pits,  against  the 
deft  as  the  clerk  of  the  local  board  of  health  for  the 
district  of  Moss  Side  for  the  recovery  of  83101  las,  8dL, 
the  balance  of  four  several  sums  of  2S67L,  2876/L  10s;, 
1228^:,  and  1122/.,  being  the  price  of  works  specified 
in  four  contracts,  the  first  of  which  is  dated  Feb.  10, 
1858,  the  second  July  7,  1858,  and  the  third  and 
fourth  respectively  the  17th  Nov.  1858. 

All  the  said  contracts  were  entered  into  between 
the  pits,  and  the  local  board,  and  they  were  signed 
by  the  pits,  as  the  contractors  and  were  sealed  with 
the  common  seal  of  the  said  local  board,  and  were 
signed  by  tve  of  the  members  of  the  board  and 
otherwise  executed  in  conformity  with  the  provisions 
of  the  85th  section  of  the  Public  Health  Act.  The 
works  specified  in  each  contract  are  the  sewering, 
levelling,  paving,  flagging,  and  channelling  of 
certain  streets  within  Uie  said  district  not  being 
highways  which  were  not  sewered,  levelled,  pave^ 
and  flagged  or  channelled  to  the  satisfaction  of  the 
said  local  board ;  and  the  works  were  such  as  the 
said  local  board  might  execute  under  the  69th 
section  of  the  Public  Healtii  Act  upon  the  failure  so 
to  do  of  the  owners  or  occupiers  ol  the  adjoining 
premises. 

£ach  contract  contains  a  stipulation  binding  the 
pits,  to  perform  the  works  the  subject  of  the  contract 
within  the  time  and  in  mannw  therein  specifled 
under  a  pecuniary  penalty,  and  also  a  provision 
stating  that  the  contractors  were  to  be  paid  for  the 
work  when  the  money  was  collected  from  the  owners 
of  the  adjacent  property.  All  the  contracts  are 
set  out  verbatim  in  the  appendix  to  this  case,  and  are 
to  be  taken  as  part  of  it 

The  works,  the  subject  of  each  of  the  four  con- 
tracts, were  duly  performed  by  the  pits,  as  the  con- 
tractors within  the  time  and  in  manner  therein 
mentioned.  Before  entering  into  any  of  the  said 
contracts  with  the  pits,  the  local  board  had  given  to 
the  several  owners  of  the  respective  premises  front- 
ing upon  the  streets  mentioned  therem,  a  notice  in 
writing  intended  as  a  notice  such  as  is  required  in 
that  behalf  by  the  69th  section  cl  the  said  Act  The 
form  of  notice  was  as  follows : 

Public  Hsalth  A.ct  184a 
To  Thomas  Willis,  owner  of  a  dwelUng-faooae  and  garden, 

situate  at  Hoss-sroTe,  Moss-lane,  within  the  district  of  the 

Moss  Side  Looal  Board  of  Health. 

Whereas  the  street  called  MossJane,  or  Moss-lane  west,  is 
not  sewered,  levelled,  paved,  flagged,  and  channelled  to  the 
satisfaction  of  the  above-named  local  board  of  health. 

The  said  local  board  of  health  do  hereby  give  yon  notice,  as 
owner  of  a  dwelling-house  and  garden,  situate  at  Moss-grove, 
Muss-lane,  being  premises  fronting,  adjoining,  or  abutting  on 
part  of  the  said  street  called  Moss-Iane»  or  Moss-lane  west, 
within  the  space  of  one  calendar  month  from  the  day  of  the 
date  hereof,  to  sewer  and  level,  pave  and  flag,  and  channel  to 
the  satisfaction  of  the  said  looal  board  of  healtli  somuch  of  the 
said  street  as  the  said  premises  front.  sHjoin  to,  or  abut  upon. 

If  you  fail  to  comply  with  this  notice  within  such  time  the 
said  local  board  may,  if  tbey  shall  think  flt^  execute  the  said 
sewering,  levelling,  paving,  flagging,  and  chaonelling,  and  the 
expeuses  iccurred  by  theaa  in  so  doing  mui>t  be  paid  by  you, 


together  with  other  ownere  in  default,  according  to  the  frontage 
of  their  respective  pff<Bnii8e%  and  In  sodh  proportion  as  shall 
be  settled  by  arbitratioiv  lunrlngreganl  to  all  the  cirenmstanoes 
of  the  case,  in  the  manner  provided  by  the  Public  Health  Act 
IftlSv  and  your  proportion  <rf  such  expenses  may  be  recovered 
from  you  as  one  of  such  ownere  in  a  summary  manner,  or 
the  same  may  be  declared  by  order  of  the  said  local  board  to 
be  the  prirate  improvement  es^nses^  and  be  reooveied  a* 
Bocfa  tai  the  maimer  provided  by  toe  Public  Health  Aei. 
Dated  the       oTMaylSda. 

Signed  by  five  Members  of  the  Board. 
J.  H.  HAMrTos, 
Clerk  to  the  Moss  Side  Looal  Board  of  Health, 
13,  Norfolk-street,  Manchester. 

All  the  said  owners  hare  failed  to  comply  with 
the  said  notices,  and  the  said  local  board  thereupon 
entered  into  the  said  contracts  as  aforesaid  for  the 
purpose  of  executing  the  said  works  under  the  said 
69th  section  of  the  Public  Health  Act 

After  the  works  under  each  oi  the  four  contracts 
had  been  performed  by  the  pits.,  ai^Ucation  was 
made  by  the  local  board  in  due  form  to  each  of  the 
said  owners^  for  payment  of  his  or  her  just  proper* 
tion  of  the  expenses  incurred  in  executing  the 
works  which  had  been  settled  by  the  surreyor  of  the 
local  board  as  payable  by  each  such  owner,  accord- 
ing to  the  frontage  of  his  or  her  premises  upon  the 
streets  mentioned  in  each  of  the  contracts,  and  all  the 
sums  received  by  the  local  board  in  consequence  of 
such  amplications  before  the  commencement  of  thia 
action  were  duly  paid  by  them  to  the  pits. 

Certain  of  the  said  owners  being  so  aj^ed  to^ 
refused  payment,  and  in  several  cases  the  justices 
before  whom  the  owners  were  summoned  by  the 
board  for  the  puipose  of  enforcing  payment,  held 
the  notices  bad,  and  refused  to  make  any  order, 
considering  theinselves  bound  by  a  decision  of  the 
Court  of  Quarter  Sessions  which  had  recently,  and 
after  the  date  of  the  said  contracts,  been  given  in, 
an  analogous  caseupon  the  authority  of  a  case  in 
the  Court  of  Q.  B.  of  Parker  v.  The  Corporalim  of 
Btackbum, 

In  consequence  of  this,  the  local  board  thought  it 
useless  to  take  further  proceedings,  and  in  point  of 
fact  no  further  proceedings  were  taken  by  the  local 
board  to  enforce  payment  from  the  rest  of  the  said 
owners  of  the  respective  sums  assessed  upon  them 
in  respect  of  their  premises,  and  since  the  time 
for  the  payment  of  these  sums  more  than  six 
calendar  months  elapsed  before  this  action  was 
brought. 

The  question  for  the  court  is,  whether  under  the 
dreumstances,  the  court  having  the  power  to  draw 
inferences  of  fact,  the  pits,  have  any  remedy  by 
action  against  the  local  board  to  recover  the  residue 
of  the  several  sums,  the  subject  of  the  four  several 
contracts  above  mentioned,  or  any  of  them. 

If  the  court  should  be  of  opinion  in  the  affirmative, 
judgment  is  to  be  entered  for  the  pits,  for  the  sum 
of  3310/.  15s.  8d,  with  costs. 

If  in  the  negative,  judgment  is  to  be  entered  for 
the  deft,  with  costs. 

If  the  court  should  be  of  opinion  that  the  pits,  are 
entitled  to  recover  in  respect  of  some  one  or  more, 
but  not  in  respect  of  all  tlie  said  contracts,  judgment 
is  to  be  entcr^  for  the  pits,  for  such  a  sum  as  the 
master  shall  find  to  be  due  to  the  pits,  in  respect  of 
that  contract,  or  those  contracts  upon  which  the 
opinion  of  the  court  is  in  favour  of  the  pits.,  after 
allowing  and  giving  credit  to  the  local  board  for  all 
payments  made  on  account  of  that  contnict  or  those 
contracts,  and  for  the  deft,  in  respect  of  other  con- 
tracts or  contract,  the  costs  in  such  case  to  be 
ascertained  and  determined  according  to  the  usual 
course  of  taxation  in  such  cases. 

Here  foUow  the  specifications  and  contracts. 

And  the  deft,  says  that  the  statements  in  the  said 
special  case  are  true,  and  that  no  addition  or  amend- 
ment was  ever  made  to  or  in  the  said  pleadings  in 
the  said  special  case  referred  to,  and  tliat  the  said 
sum  of  34G7/.  lis.  Sd  in  the  declaration  mentioned 
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U  3810/.  158.  Sd,  in  the  said  special  case  mentioned 
as  the  sum  to  be  leoo^ered  in  the  events  therein 
mentioned,  and  the  costs  of  the  pits,  in  and  about 
the  recovery  of  the  said  sum  of  83l(Ml  15«,  8dL,  and 
that  no  such  general  district  rate  as  in  the  declaration 
ineDttoned,  or  any  rate,  by  law  has  been  made 
for  the  raising  and  satisfying  the  same  sum  of 
M07L  lis.  8dl  or  any  part  thereof,  and  that  if  such 
rate  were  made  and  levied,  the  same  would  have  to 
be  made  and  levied  upon  and  in  respect  of  property, 
the  owners  of  which  had  at  the  time  of  the  com- 
mencement of  this  action  in  which  the  said  special 
case  was  stated  already  paid  all  such  portions  of  the 
aaid  four  several  sums  as  were  then  paid,  as  in  tiie 
aaid  special  case  alleged.  And  for  a  further  plea  as 
to  the  said  sum  of  dSiOL  Us.  8dL,  the  deft,  repeats 
ail  the  averments  contained  in  bis  said  first  plea, 
and  further  says  that  the  charges  and  expenses 
which  composed  the  sum  of  8810/.  l&s.  Sd,  were  not 
incurred  at  any  time  within  six  calendar  months 
before  the  commencement  of  the  action  in  which  the 
■aid  special  case  was  stated  and  the  said  judgment 
recovered. 

Bejplication. 

Jomder  in  demurrer  to  the  dedaration. 

Demurrer  to  the  plea. 

lf€aisft,Q.C.(CV«i9ifoK£fii<l(mwithhim)forthe  pit. 
— ^Hm  objection  to  a  numdamus  to  make  a  rate  is,  that 
more  than  six  months  have  elapsed  since  the  charges 
and  expenses  were  incurred.  And  to  sustain  this  objec- 
tion the  deft,  relies  on  sect  89  of  the  Public  Health 
Act,  which  says  that  rates  may  be  made  retrospec- 
tively in  order  to  raise  money  for  the  payment  of 
charges  and  expenses  which  may  have  been  incurred 
at  any  time  within  six  months  before  the  making  of 
the  rate.    Here  the  mtmdamtu  is  claimed  within  six 
months  from  the  time  of  judgment  obtained  in  the 
action.    And  until  judgment  was  obtained,  this  was 
not  a  charge  within  the  meaning  of  sect.  89.    A 
claim  on  an  implied  covenant  like  this,  whidi  the 
local  board  altogether  opposed  until  it  was  properly 
ascertained,  was  not  a  claim  in  the  sense  of  sect.  89 
un^  judgment  obtained.     Unless  a   rate  can  be 
levied,  there  are  no  means  of  recovering  from  the 
local  board.    The  pits,  have  paved  the  streets  of  the 
district,  and  have  not  been  paid.    The  local  board 
were  not  in  a  condition  to  enforce  pa3rment  from  the 
ratepayers,  by  reason  of  the  defective  notices.    The 
pits,  could  not  bring  their  action  against  the  local 
board  until  a  reasonable  time  had  elapsed  for  them 
to  get  in  the  rate.    And  under  Jervis's  Act  they 
had  six  months  within  which  to  compel  payment 
from  ratepayers : 

neff.  V.  RotAerkam  Local  Board,  8  E.  ft  B.  906; 

Bmiand  r.  Load  Board  of  BvU,  SB.  A  8.371 1 

—    "'    ■     V.  AMttow,  2  B.  A  8.  608. 


T.  JoM»  and  G.  R.  WiUiamt  for  the  def  ts.— The 
question  is,  whether  a  rate  can  be  made  for  expenses 
incurred  by  the  board  of  works  more  than  six 
months  before  the  rate.  The  work  was  finished  in 
Blarch  i859,  and  the  amount  due  was  then  fixed  and 
settied.  The  Statute  of  Limitations  would  run 
from  the  date  of  the  deed:  {Roper  r. Lancaster^ 
£.  B.  &  £.  84.)  The  question  is,  when  does  the 
cause  of  action  arise?  It  was  certainly  a  fixed  and 
ascertained  sum  when  the  apportionment  was  made 
among  the  adjoining  owners.  This  debt  is  fixed  on 
the  owners,  and  not  charged  on  the  rate.  These  are 
not  expenses  charged  on  the  rate  by  the  Act.  The 
policy  of  sect.  89  is  to  fix  the  ratepayers  at  the  time, 
who  ara  supposed  to  receive  the  benefiL 

MeUt$k^  Q.  C.  in  reply.  ^The  claim  recovered  is  in 
the  nature  of  unliquidated  damages,  and  there  is  a 
distinction  between  claims  for  breaches  of  contract 
and  actions  for  debt.  This  claim  for  unliquidated 
damagM  did  not  become  a  charge  within  sect.  89 


until  ascertained  and  settled  by  the  judgment  of 
the  court. 

Cur.  adv.  vuU. 

Kbllos,  J. — This  is  a  case  in  which  the  pits. 
claim  a  writ  of  mandamus  to  be  directed  to  the  local 
board  of  b^th  of  Moss  Side  to  make  and  levy  a 
district  rate  for  the  payment  of  a  judgment  obtained 
by  the  pits,  against  the  local  board.     The  pits. 
entered  into  four  contracts  with  the  local  board  for 
the  execution  of  works  for  the  board.    By  these  con- 
tracts the  pits,  were  to  be  paid  out  of  the  moneys 
collected  from  those  on  whom  the  expense  of  the 
work  was  chargeable  under  the  Public  Health  Act. 
It  unfortunately  happened  that  the  notices  given 
by  the  local  board  to  the  owners  were  informal,  and 
consequently  that    they   could    not  be   enforced 
against  such  as  had  not  paid  them.    Some  time 
eUpsed  before  it  was   known  that  any  objection 
would  be  made  by  any  one,  and  some  further  time . 
necessarily  elapsed  before  it  was  ascertained  that 
the  objection  was  valid ;  but  at  all  events  as  early 
as  Feb.  1860  it  was  known  to  the  pits,  that  the 
notices  were  defective,  and  in  that  month   their 
solicitor  applied  to  the  local  board.    The  writ  on 
which  the  judgment  sought  to   be  enforced  was 
obtained  did  not  issue  until  the  10th  Dec.  1860, 
more  than  six  months  after  the  pits,  were  aware  of 
the  facts  constituting  the  cause  of  action.    The 
reasons   of   this   delay   are   stated   in  the   case. 
It  i^pears  that  the  local  board  were  still  in  the 
expectation  of  being  able  to  collect   the   money 
notwithstanding  the  badness  of  the  notice,  and  that 
they  did  in  fact  obtain  800L,  which  was  paid  over  to 
the  pits.,  the  last  payment  being  as  late  as  November, 
and  only  a  few  weeks  before  the  writ,  on  which 
tiie   judgment   was  obtained,   issued.     Power   is 
reserved  in  the  case  to  draw  inferences  of  fact,  and 
we  draw  the  inference  that  under  such  circum- 
stances, there  was   no  improper   delay   or  laches 
on  the  part  of  the  pits.,  nor  any  blame  imput- 
able   to    them    or   their   advisers.      Still    it    is 
undeniable  that  a  period  of  more  than  six  months 
elapsed   during    which   the    pits,    might     prac- 
ticfdly  have  commenced  their  action  and  did  not. 
The  pits,  recovered  judgment  in  this  court  for  up- 
wards of  8000iL,  the  present  writ  was  issued  within 
six  months  after  the  judgment,  and  everything  sub- 
sequent to  the  judgment  is  admitted  to  have  been 
right.     The  one  point    that   we  have  to  decide 
therefore  is,  whether  a  delay  in  fact  of  more  than 
six  months  in  commencing  the  original  action  is  a 
bar  to  the  pits.'  claim  for  a  numdamus  to  make  the 
rate,  though  that  delay  is  shown  to  have  been  ex- 
cused by  circumstances  so  as  not  to  be  improper  or 
to  amount  to  laches.    There  were  only  two  cases 
cited  which  in  any  way  bear  upon  the  su^ect.   In 
Reg.  V.  The  Local  Board  of  Rother ham,  8  £11.  &  B.  900, 
the  action  was  commenced  in   July  1856,  being 
within  six  months  after  the  cause  of  action  accrued. 
Judgment  was  given  in  that  month  under  a  judge's 
order,  by  which  execution  was  stayed  until  the  27th 
Dec.  1856,  being  more  than  six  months  after  the 
cause  of  action  had  accrued.  A  writ  of  mandcunuswah 
obtained  on  the  10th  June  1857,  more  than  six  months 
after  the  judgment  was  signed,  but  within  six  months 
after  it  was  enforceable.    The  decision  of  the  court 
was,  tiiat  the  judgment  was  a  fresh  charge  on  the 
day   when  the    judgment  was    enforceable,    and 
that  the  postponement  of  the  execution  by  arrange- 
ment with  the  local  board  was  not  objectionable. 
This  latter  part  of  the  decision,  that  a  delay  by 
arrangement  with  the  local  boafd  is  not  fatal  to  the 
pits.*  clium,  affords  an  argument  in  favour  of  the 
present  pits.'  contention,  that  a  delay  rendered  rea- 
sonable by  the   circumstances  is  not    necessarily 
fatal,  though  certainly  it  falls  short  of  a  positive 
decision  in  their  favour.    In  Borland  v.  The  Loial 
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Board  of   Hull,    8    Best    &    Sm.    272,    the    pit. 
had  a  cause   of   action  against   the   local  board 
for  money  had  and  received  which  had  accrued  in 
1856.    The  action  in  which  judgment  was  signed  by 
default  had  been  commenced  in  1862,  very  nearly 
six  years  after  the  cause  of  action  had  accrued,  and 
there  was  nothing  to  explain  or  excuse  this  very 
long  delay.    The  Court  under  such  circumstances 
gave  judgment  against  the  plt.'8  claim  for  a  man- 
damui.  Our  late  brother  Wightman  J.  used  language 
that  seems  to  indicate  an  opinion  that  it  was  essen- 
tial that  the  action  should  be  commenced  within  six 
months  after  the  accruing  of  the  cause  of  action. 
This  is  in  favour  of  the  deft.,  though  it  was  not  the 
point  in  the  case.    The  other  tbree  members  of  the 
•ourt  do  not  Intimate  any  such  opinion.    My  Lord, 
in  his  judgment,  said,  **  I  protest  against  the  doc- 
trine that  in  order  to  get  the  benefit  of  any  judg- 
ment, no  matter  what,  the  jurisdiction  of  this  court 
is  to  be  invited  to  give  subsidiary  aid  by  man- 
€tamui"  And  in  substance  the  other  two  judges  said 
the  same.    And  all  that  was  necessary  for  the  deci- 
sion of  the  case,  and  bX\  that  can  be  considered  as 
really  decided  by  it  was,  that  the  pit.  could  not  claim 
to  issue  a  writ  of  mandamus  to  enforce  a  judgment 
where  there  was  great  and  unexcused  delay  in  com- 
mencing the  original  action.  We  are  therrfore  called 
upon  to  decide  this  point  for  the  first  time  unas- 
sisted, but  at  the  same  time  unfettered,  by  autho- 
rity. The  LegisUture,  in  the  Public  Health  Act  (the 
11  &  12  IHct.  c.  68),  s.  89,  has  enacted  that  rates 
may   be  made  **  prospectively  in  order  to   raise 
money  for   the  payment   of   future  charges  and 
expenses,    or   retrospectively    in   order    to   raise 
money  for  the  payment  of  charges  and  expenses  that 
may  have  been  incurred  at  any  time  within  six 
months  before  the  making  of  the  writ."    This  Ian* 
guage  shows  that  they  were  alive  to  the  desirability 
that  the  charges  which  were  to  be  defrayed  by  a  fluc- 
tuating body  of  ratepayers  should  be  levied  promptly. 
But  the  attention  of  the  Legislature  does  not  seem 
to  have  been  drawn  to  the  probability  that  it  might 
not  always  be  possible  to  ascertain  and  enforce  a 
claim  against  a  board  within  six  months  after  the 
claim  has  accrued.  The  Rotherham  case  decides  that  a 
judgment,  when  properly  obtained,  is  a  charge  within 
the  meaning  of  this  section,  and  when  that  is  decided 
the  case  is  within  the  literal  words  of  the  section. 
We  feel  that  there  is  great  difficulty  in  the  case, 
but  on  the  whole  we  think  that  we  best  e£fectuate 
the  intention  of  the  Legislature,  and  at  the  same 
time  further  the  ends  of  justice,  by  holding  that  a 
writ  may  be  ordered  in  aid  of  a  judgment  within  six 
months  after  that  judgment  was  obtained,  though 
the  action  on  which  the  judgment  was  obtained  was 
commenced  more  than  six  months  after  the  claim 
accrued,  if  the  delay  is  excused  and  shown  not  to 
have  been  undue.     We  do  not  mean  to  throw  any 
doubt  on  the  decision  in  Burland  v.  The  Local  Boara 
of  Health  of  HvU,  that  where  there  has  been  undue 
delay  the  mandamus  should  not  go.    In  the  present 
case  we  think  the  delay  is  explained  and  justified, 
and  we  therefore  give  judgment  for  the  pits. 

Judgment  far  thepltB. 


Nov.  20  and  22,  I860. 

Reo.  v.  Justices  of  Lindsbt. 

Highway — Final  order  for  formation  of  highioatf  dis- 
trict— Time  for  Jirst  meeting  of  the  highway  board 
— [Mnitation  of  time  for  objecting  to  vauditg  of 
order. 

By  the  final  order   for   tlie  formation  of  a  highway 

district  (25  j-  26  Vict.  c.  61,  s.  10),  the  day  for  the 

first  meeting  of  the  highway  board  was  fixed  for  the 

Thursday  aftn  the  25M  March  1866,  and  no  (tny  was 


speciaUy  fixed  for  the  election  of  waywardens.  It 
appeared  that  the  custom  of  the  parishes  had  been  Uf 
elect  surveyors  of  the  highways  on  the  2Sth  March,  or 
within  two  or  tiurte  days  after  that  day : 

Held,  that  the  order  was  not  bad  because  it  did  not 
allow  fourteen  days  afUr  the  25M  March  for  th^ 
election  of  the  wayumdens,  hut  only  five  dear  days 
before  the  first  meeting  of  the  highway  board:  (27  ^ 
28  Vict  c.  101,  ».  10 ;  5  tf-  6  W'iH  4,  c.  60,  s.  6.) 

7^  25  ^  26  Vict.  €.  61,  s.  8,  Kmits  the  time  for  ob- 
jecting to  the  validity  of  orders  for  ike  formation  of 
hhhway  districts  to  three  months  from  the  pubUcatiom 
of  the  orders  in  the  London  Gazette  : 

HeU,  that  the  uhtaining,  within  the  three  months,  a  rule 
nisi  for  a  certiorari  to  remove  an  order  into  this 
court  for  the  pwpose  of  quashing  it,  takes  the  case 
oat  of  the  operation  of  the  section. 

Rule  nm  calling  on  the  justices  for  the  parts  of 
Lindsey,  in  the  county  of  Lincoln,  to  show  cause 
why  a  certiorari  should  not  issue  to  bring  up  two 
orders  of  the  Court  of  Quarter  Sessions  held  at 
Kirton,  the  one  the  provisional  order  and  the  other 
the  final  order  for  constituting  the  Axholme  High- 
way District,  under  the  25  &  26  Vict.  c.  61  (the 
Highway  Amendment  Act). 

The  ground  relied  on  in  support  of  the  rule  was, 
that  the  time  fixed  by  the  final  order  for  the  first 
meeting  of  the  highway  board  was  in  violation  of 
the  25  &  26  Vict.  c.  61,  s.  10;  the  5  &  6  WUl.  4, 
c.  50,  8.  6 ;  and  the  54  Oeo.  8,  c.  91,  s.  1. 

The  affidavits  stated  that  on  the20th  Oct.  1864,  at 
a  quarter  sessions  holden  at  Kirton,  a  provisional 
order  was  made  to  constitute  a  highway  district, 
called  the  Axholme  Highway  District,  of  certain 
parishes,  viz^  Althorpe,  Amcotts,  and  others ;  that 
one  waywarden  should  be  elected  from  some 
parishes  and  two  from  others.  At  a  further  meet- 
ing to  confirm  the  provisional  order,  held  on 
the  17th  April  1865,  it  was  ordered  that  the 
provisional  order  be  confirmed  and  that  the 
first  meeting  of  the  highway  board  to  be  elected 
for  the  said  district  should  be  held  at  the  police- 
station  of  Epworth,  in  the  said  district,  on  the 
first  Thursday  after  the  25th  March  1866,  at  11  a.m. 
The  justices  did  not  by  such  final  order  appoint  any 
day  on  which  the  first  election  ol  waywardens 
should  take  place. 

Certain  places,  viz^  High  Mellwood,  Mellwood 
Grange,  and  Wallerton  Hall,  included  in  the  high- 
way district,  each  separately  maintain  their  own 
highways  and  are  each  entitled  under  the  provisional 
order  to  return  one  waywarden.  Previously  to  the 
making  of  the  provisional  order  no  surveyor  or  way- 
warden had  ever  been  elected  within  any  of  the  said 
places.  No  provision  was  made  by  the  provisional 
or  final  order  for  the  election  of  any  waywarden  or 
waywardens  for  any  of  the  said  places.  No  order 
was  made  in  the  provisional  order  for  electing  a 
waywarden  for  the  parishes,  townships,  or  places 
of  Eastoff  or  West  ButterwicL 

It  further  api)earcd  that  it  has  been  the  custom 
in  the  parishes  and  townships  in  the  division  for 
the  parishioners  to  elect  surveyors  of  the  highways 
on  the  25th  March  in  each  year,  or,' if  after  that 
day,  on  the  26th  or  27th  March,  but  there  were  six 
instances  in  which  the  elections  took  place  on  the 
28th,  29th,  and  dlst  March. 

Hayes,  Serjt.  and  J.  W.  Mellor  showed  cause 
against  the  rule. — ^The  orders  are  good.  The  justices 
were  not  bound  to  allow  fourteen  days  after  the  25th 
March  for  the  election  of  waywardens,  and  to  ap- 
point the  first  meeting  of  the  highway  board  to  be 
held  within  seven  days  after  the  election.  The  matter 
is  left  to  their  direction  to  appoint  a  time  not  more 
than  twenty-one  days  from  the  25th  March.  By 
api)ointing  the  first  ITiursday  after  the  26th  March 
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the  justices  leave  five  dear  days  for  the  election  of 
waTwardens.  It  appears  that  the  justices  have 
followed  the  usual  course  pursued  in  the  election  of 
surveyors  of  the  highways  in  fixing  the  time  of  the 
first  meeting,  and  if  the  parishes  follow  their  usual 
oonrse  they  will  meet  and  elect  waywardens  hefore 
the  day  appointed  for  the  first  meeting  of  the  hoard ; 
bnt  if  they  do  not  the  justices  may  fix  another  day : 
(25  &  26  Yict.  c  60,  s.  40.)  Secondly,  it  is  too  late 
to  object  to  the  validity  of  the  orders  after  the 
lapse  of  three  months  from  the  date  of  the  final 
order :  (26  &  26  Vict,  c  61,  s.  8.) 

2).  /).  KeoMy  Q.  C.  and  Cave  in  support  of  the  rule. 
— Aa  to  the  last  objection,  the  orders  were  objected 
to  within  three  months  when  this  rule  was  obtained, 
and  the  section  does  not  therefore  apply.  [By  the 
Coaar. — ^That  is  so.]  Then  the  order  is  bad,  because 
the  first  meeting  of  waywardens  is  appointed  to  be 
held  before  the  expiration  of  the  time  limited  by 
law  for  the  election  of  waywardens.  The  27  &  28 
Vict,  c  101,  s.  10,  enacts  that  the  first  meeting  of 
the  highway  board  shall  be  held  at  such  time  as 
may  be  appointed  by  the  provisional  or  final  order  of 
the  justices,  so  that  the  time  appointed  be  not  more 
than  seven  days  after  the  expiration  of  the  time 
limited  by  law  for  the  election  of  waywardens,  or 
in  the  case  of  a  special  day  being  appointed  for  such 
election,  be  not  more  than  twenty-one  days  after 
that  day.  By  the  25  &  26  Vict.  c.  61,  s.  10,  way- 
wardens are  to  be  elected  at  the  time  and  in  the  way 
surveyors  would  have  been  if  that  Act  had  not 
passed.  Bjr  the  5  &  6  Will.  4,  c.  50,  s.  6,  the  sur- 
veyors of  highways  are  to  be  appointed  at  the  first 
meeting  in  vestry  for  the  nomination  of  the  overseers 
of  the  poor,  which  time  is  fixed  for  the  25th  March, 
or  within  fourteen  days  thereafter :  (54  Greo.  8,  c  91, 
s.  1.)  The  effect  of  the  order  in  question  is  to  limit 
the  time  granted  by  law,  and  the  order  is  therefore 
had. 

Cur,  adv.  vulL 

Mbllor,  J.  now  read  the  judgment  of  himself 
and  Shee,  J. — ^In  this  case  a  rule  nisi  was  obtained 
by  Bfr.  Keane  for  a  ceriiorari  to  remove  a  final  order 
made  at  a  quarter  sessions  holden  at  Kirton,  for  the 
parts  of  Lindsey  in  the  county  of  Lincoln,  on  the 
7th  April  last,  whereby  it  was  ordered  that  a  cer- 
tain provisional  order  of  the  20th  Oct.  1864,  the 
confirmation  of  which  had  been  duly  respited  to 
those  sessions,  should  be  finally  ordered  to  be  con- 
firmed, and  the  same  was  confirmed.  By  which 
order  it  was  ordered  that  the  first  meeting  of  the 
highway  board  to  be  elected  for  the  said  Isle  of 
Axholme  highway  district  should  be  held  at  the 
police-station  at  Epworth,  in  the  said  district,  on 
the  first  Thursday  after  the  25th  March  1866,  at 
eleven  o'clock  in  the  forenoon.  Two  objections 
which  had  been  made  to  the  order  were  abandoned 
by  Mr.  Keane  during  the  argument,  and  the  only 
point  remaining  for  consideration  was  the  appoint- 
ment of  the  day  for  holding  the  first  meeting  of  the 
said  highway  board,  which  it  was  (Uleged  was 
fixed  contrary  to  law,  and  **  in  violation  of  the  25  & 
26  Vict.  c.  61,  s.  10 ;  the  5  &  6  Will.  4,  c,  50,  s.  6 ; 
and  the  54  Geo.  3,  c  91,  s,  1."  By  the  54  Geo.  8, 
c.  91,  s.  1,  overseers  of  the  poor  are  to  be  appointed 
on  the  25th  March,  or  within  fourteen  days  next 
after  it:  (JRsg,  v.  Sparrow,  2  Str.  1123.)  By  the 
5  &  6  WiJL  4,  c.  50,  s.  6,  it  was  enacted  that  the 
inhabitants  of  any  parish  maintaining  its  own 
highways  should,  at  their  first  meeting  for  the 
election  of  overseers  of  the  poor,  proceed  to  the 
election  of  one  or  more  persons  to  serve  the  office 
of  surveyor  in  the  said  parish  for  the  next  year 
ensuing,  and  that  in  any  parish  in  which  there  is  no 
meeting  for  the  nomination  of  overseers  of  the  poor 
the  inhabitants  contributing  to  the  highway  rate 


should  meet  at  their  usual  place  of  public  meeting 
on  the  25th  March,  or  if  that  day  should  fall  on 
Good  Friday,  or  on  Sunday,  then  on  the  next  day 
following,  or  within  fourteen  days  next  after  the 
said  25th  March  in  every  year.  Such  were  the 
provisions  for  the  election  of  surveyors  of  highways 
at  the  time  of  the  passing  of  the  25  &  26  Vict.  c.  61, 
which  gave  large  powers  to  justices  in  quarter 
sessions  to  form  highway  districts  for  the  more 
convenient  management  of  highways.  The  first 
thing  to  be  done  was  to  make  a  provisional  order 
constituting  the  highway  district,  which  was,  in  order 
to  its  validity,  to  be  confirmed  at  some  subsequent 
court  of  general  or  quarter  sessions  to  be  held 
within  a  period  of  not  more  than  six  months.  By 
sect.  6  of  that  Act,  various  regulations  were  enacted 
as  to  the  making,  confirmation,  and  approval  of  the 
orders  for  forming  a  highway  district;  and  by  regu- 
lation 5,  it  was  provided  "  that  tiie  provisional  order 
might,  and  that  the  final  order  should,  state  the 
time,  not  being  more  than  seven  days  after  the  first 
election  of  waywardens,"  and  the  place  at  which 
the  first  meeting  of  the  board  was  to  be  held.  This 
regulation  was  repealed  by  the  27  &  28  Vict.  c.  101, 
s.  10,  and  in  lieu  thereof  it  was  enacted  that  the 
first  meeting  of  the  highway  board  after  the  forma- 
tion of  a  district  shall  be  held  at  such  time  as  may 
be  appointed  by  the  provisional  order,  or  final  order 
of  the  justices,  ^  so  that  the  time  appointed  be  not 
more  than  seven  days  after  the  expiration  of  the 
time  limited  by  law  for  the  election  of  waywardens," 
or  in  case  of  a  special  day  being  appointed  for  such 
election,  as  thereinafter  mentioned,  be  not  more 
than  twenty-one  days  after  that  day.  Provision  for 
the  election  of  waywardens  is  made  by  the  10th 
section  of  the  25  &  26  Vict.  c.  61,  in  the  same  man- 
ner as  the  surveyors  of  the  highways  would  have 
been  chosen  or  appointed  if  that  Act  had  not  been 
passed ;  and  the  7th  section  of  the  27  &  28  Vict.  c. 
101  makes  provision  for  places  in  which,  previously 
to  the  passing  of  the  provisional  order  forming  a 
highway  district,  no  surveyor  had  been  elected  and 
no  provision  made  by  the  previous  Highway  Act  of 
1862.  In  the  highway  district  for  the  Isle  of 
Axholme  the  election  of  waywardens  will  have  to  be 
made  at  the  time  and  in  the  manner  in  which  sur- 
veyors of  highways  were  formerly  elected  for  the 
various  parishes  forming  part  of  that  district,  viz., 
on  the  25th  March,  or  in  case  that  day  fall  on  Good 
Friday  or  Sunday,  then  on  the  next  day  following, 
or  within  fourteen  days  next  after  the  25th  March. 
The  final  order,  constituting  this  district,  orders 
that  the  first  meeting  of  the  highway  board  for  the 
Isle  of  Axholme  highway  district  shall  be  held  at 
the  police-station  at  Epworth,  in  the  said  district, 
on  the  first  Thursday  after  the  25th  March 
1866,  at  eleven  o'clock  in  the  forenoon.  Under 
these  circumstances  Mr.  Keane  contends  that  the 
order  is  bad,  inasmuch  as  it  unduly  circumscribes 
the  time  allowed  by  law  for  the  election  of  the 
waywardens  for  the  several  parishes  within  the 
district,  and  indirectiy  limits  the  time  for  the 
nomination  of  the  overseers  of  the  poor  in  parishes 
in  which  the  surveyors  of  highways  were  for- 
merly elected  at  the  same  meeting  at  which  over- 
seers of  the  poor  were  elected.  On  the  other  hand 
it  was  conten  led  by  Serjt.  Hayes  that  the  order  was 
clearly  within  the  power  of  the  justices  at  sessions 
to  make,  inasmuch  as  the  time  appointed  for  the 
meeting  was  **  not  more  than  seven  days  after  the 
expiration  of  the  time  limited  by  law  for  the  election 
of  way  wfu^ens,"  and  that  there  was  nothing  to  com- 
pel the  justices  to  postpone  such  meeting  for  four- 
teen days  after  the  25th  March  and  to  fix  it  on  one 
of  the  seven  days  thereafter.  We  have  come  to  the 
conclusion,  although  it  would  have  been  better  to 
have  postponed  the  day  of  meeting  to  one  of  the 
seven  days  after  the  expiration  of  the  time  limited 
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by  law  for  the  election  of  waywardeiiB,  yet  inasmuch 
as  the  day  actually  appointed  allows  a  leasonable 
and  sufficient  time  for  the  rarious  elections  of  way- 
wardens to  take  place  according  to  the  practice 
which  has  preyalled  in  the  district  for  the  last  eight 
years  in  the  election  of  surveyors  of  highways,  we 
see  no  reason  for  quashing  this  order.  It  seems  to 
us  that  no  real  inconvenience  will  result  from  our 
supporting  it;  and  although,  as  we  have  already 
said,  it  would  have  been  a  more  prudent  course  for 
the  sessions  to  have  agpoin^d  a  later  day,  we  can- 
not fail  to  observe  that  the  5  &  6  Will.  4,  c.  50,  s.  6, 
directs  the  inhabitants  to  meet  tor  the  election  of 
surveyors  of  highways  on  the  25th  March,  and  "if 
that  day  should  fall  on  Good  Friday  or  Sunday, 
then  on  the  day  next  following  or  within  fourteen 
days  next  after  the  said  25th  March."  In  order  to 
entitle  the  applicants  to  have  this  order  quashed, 
they  ought  to  show  that  the  Court  of  Quarter 
Sessions  were  bound  to  appoint  a  day  after  the 
expiration  of  the  time  limited  by  law  for  the  election 
of  waywardens.  This  they  have  failed  to  do,  and 
we  are  therefore  of  opinion  that  the  rule  should  be 
discharged  with  costs. 

iZa/e  tUadiarged  with  ooiti. 


Thundt^,  Nov.  28, 1865. 

Reo.  v.  Hampton  and  othbbs. 

Guardian  of  ike  poor — Qualification — Election — Quo 

warrcaUo, 

A  quo  warranto  will  Ue  in  retpect  of  the  office  of 
guardian  of  the  poor. 

The  oceupiert  of  small  tenements^  the  owners  of  which 
have  compounded  for  the  payment  of  the  rates,  were 
held  to  have  the  right  to  vote  in  the  election  of 
guardians  of  the  poor,  under  a  local  Act  reserving  to 
them  aU  municipal  and  parochial  privileges  and  fran- 
chises. 

An  owner  of  small  tenements  who  has  compounded  for 
the  paument  of  the  rates,  and  is  rated  accordingly,  is 
gvcilifed  to  be  a  auardian  of  the  poor  within  secL  88 
of  4  ^  5^  WilL  ^  c.  76,  even  although  he  may  not  be 
an  occupier. 

Rule  nisi  calling  on  Hampton  and  others,  guar- 
dians of  the  poor  of  West  Bromwich,  to  show  cause 
why  a  quo  voarranto  should  not  issue  against  them  to 
try  the  validity  of  their  election. 

There  were  several  distinct  grounds  of  opposition 
to  the  rule,  in  respect  of  which  the  court  adjudi- 
cated seriatim. 

The  first  ground  of  objection  was,  that  the  office 
of  guardian  of  the  poor  was  not  an  office  for  which 
a  quo  warranto  would  lie. 

H,  James  showed  cause. — A  quo  warranto  will  not 
He  to  test  the  validity  of  the  election  of  guardians 
of  the  poor.  These  guardians  were  elected  under 
the  4  &  5  WilL  4,  c.  76,  for  one  year  only  from 
April  last.  There  are  many  old  cases  whidi  show 
that  a  quo  warranto  will  not  lie  in  this  case : 

Rex  V.  Dolby,  2  Stnk  1195 ; 

Rex  y.ShejXerd,  4  T.  R  88L 
In  Reg,  v.  Ramsden,  8  A.  &  £.  456,  the  writ  was  held 
not  to  lie  against  a  governor  of  the  poor  elected 
under  a  local  Act,  and  who  had  larger  powers  than 
a  guardian  under  the  4  &  5  WilL  4 ;  and  so  it  was 
held  in  The  Aston  Union,  6  A.  &  £.  784.  No  doubt 
the  authoritv  of  those  cases  has  been  shaken  by 
Darley  v.  I'he  Queen,  12  CL  &  Fin.  520 ;  but  the 
judgment  of  Tindal,  C.  J.  in  that  case  seems  to 
point  to  its  not  lying  for  the  office  of  guardian  of 
the  poor,  though  it  has  been  held  to  lie  in  respect  of 
the  office  of  clerk  to  the  guardians  of  the  poor  (Reg, 
T.  St,  Martin^S'itt'the-FieUs,  20  L.  J.  428,  Q.  B.) ;  but 


that  was  because  the  clerk  held  his  office  during 
good  behaviour,  and  was  only  removable,  like 
judges,  for  misconduct.  In  respect  of  the  ofBce  of 
clerk  to  justices  it  has  been  held  not  to  lie  (/2e  Fox, 
27  L.  J.  151,  Q.  B.};  nor  does  it  lie  in  respect  of  the 
office  of  churchwarden :  (^Reg,  v.  Barhw,  80  L.  J. 
271,  Q.  B.)  But  again  a  ^  warranto  should  not 
issue  in  the  case  of  a  guardian  of  the  poor,  as  there 
is  another  remedy,  an  appeal  to  the  Foor-Law  Board, 
who  may  inquire  into  the  validity  of  the  election : 
5  A  6  WilL  4,  &  57,  B8.  8, 13. 

Gates  in  support  of  the  rule. — ^The  old  cases  as  to 
quo  warranto  cannot  be  considered  as  anthoritiea 
since  Darley  v.  The  Queen,  the  principle  of  which 
was  clearly  stated  in  17  Q.  B.  149.  The  source  of 
the  office,  the  tenure,  and  its  duties  are  the  things 
to  be  regarded  in  determining  whether  the  writ  will 
lie.  The  office  of  guardian  of  the  poor  is  created  by 
statute,  and  there  is  a  variety  of  public  duties  he 
has  to  discharge ;  and  though  the  office  is  an  annual 
one,  there  is  no  other  mode  of  tiying  the  validity  of 
an  election  of  a  guardian  but  by  quo  warranto,  A  quo 
w€aranto'WBM  issued  to  try  the  validity  of  the  ap- 
pointment of  superintendent  registrar  of  births,  &c : 
{Ref,  V.  Acason,  81  L.  J.  227,  Q.  B.)  If  so,  it  lies 
against  guardians;  they  appoint  the  r^strar.  As  to 
the  Poor-Law  Boanl  having  authority  to  inquire  into 
the  election,  in  this  case  they  have  declined  to  exer- 
cise that  jurisdiction. 

CooKBUBN,  C.  J. — ^I  think  that  this  objection 
fails.  The  authority  of  the  early  cases  that  have 
been  brought  under  our  attention  must  be  taken  to 
have  been  done  away  with  since  the  decision  in  the 
IL  of  L.  in  Darl^  v.  The  Queen,  and  we  must  take 
that  as  our  starting  point.  Accepting  the  rule  as 
laid  down  in  that  case  for  our  guide,  this  objection 
fails,  and  the  writ  of  auo  warranto  ought  to  issue. 
In  the  first  place,  the  office  of  guardian  of  the  poor 
is  created  by  statute,  and  must  be  regarded  as 
emanating  from  the  Crown  in  the  sense  of  the 
Crown  being  a  PAity  to  the  statute.  In  the  second 
place,  it  is  an  office  of  a  public  character.  Of  that  I 
entertain  no  doubt,  for  the  management  of  the  poor 
is  a  matter  of  the  deepest  public  concern.  Then 
comes  the  third  question,  whether  the  office  is  one 
of  a  permanent  character.  The  term  ^*  permanent " 
is  used  here  in  contradistinction  to  an  office  from 
which  a  person  is  removable  at  pleasure.  Then  was 
this  an  office  from  which  the  guardian  could  not  be 
so  removed  ?  That  was  taken  to  be  the  criterion  in 
Reg,  V.  Fox,  whether  the  auo  warranto  should  go  or 
not.  Now  here,  althougn  it  is  true  that  the  guar- 
dians are  appointed  for  one  year  only,  yet  during  the 
continuance  of  their  office  they  are  not  removable 
at  the  j^easure  of  any  one.  The  board  of  guardians 
is  a  permanent  body,  and  though  some  of  them  go 
out  of  office  every  year,  yet  during  the  year  there 
is  no  ]^wer  to  remove  at  pleasure.  The  only  other 
point  IS,  that  the  parties  ought  to  have  pursued  the 
remedy  given  by  the  Act  in  the  first  instance,  and 
that  this  question  might  have  been  inquired  into  by 
the  Poor-Law  Board.  In  the  first  place,  the  exercise 
of  the  jurisdiction  given  to  the  Poor-Law  Commis- 
sioners to  inquire  is  discretionary  with  them.  But 
even  if  they  had  thought  fit  to  exercise  their  juris- 
diction, there  is  nothing  to  take  ai^ay  the  jurisdic- 
tion of  this  court ;  and  as  this  is  a  matter  that  ought 
to  be  tried  according  to  the  usual  and  well-known 
course  of  legftl  proc^ure,  it  is  one  rather  for  the 
exercise  of  the  jurisdiction  of  this  court  than  for 
the  board  of  commissioners  sitting  in  private.  And 
I  cannot  help  thinking  that  if  the  jurisdiction  of 
tiie  Poor-Law  Commissioners  had  been  invoked, 
they  ought  not  to  have  put  it  in  exercise,  and  that 
this  court  should  dispose  of  it.  Therefore  on  all  the 
grounds  the  objection  falls. 
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MsLLOB,  J. — ^I  am  of  the  same  opinion.  The 
ofllce  of  a  guardian  of  the  poor  aeems  to  fall  within 
the  role  laid  down  in  Darlnf  r.  The  Queen, 
and  therefore  I  think  the  quo  warranto  should  go.  I 
do  not  mean  to  say  that  we  ought  not  in  some  cases 
in  the  exercise  of  our  discretion  to  refuse  to  interfere 
when  the  Poor-Law  Commissioners  hare  interfered ; 
bat  in  the  present  case  thej  have  declined  to 
interfere.  If  they  had  interfered  I  might  have 
hesitated  in  saying  that  the  rule  should  be  made 
absolute. 

Shbs,  J. — ^We  must  now  proceed  on  the  rale  laid 
down  in  Darky  v.  The  Qtteen.  In  Reg.  v.  Fox  the 
distinction  was  taken  between  an  office  from  which 
a  person  might  be  removed  at  pleasure  and  one 
from  which  he  coold  only  be  reilioved  for  miscon- 
duct or  other  good  cause.  In  that  case  Lord 
Campbell  expressly  said  that  the  office  of  guardians 
of  the  poor  differed  materially  from  that  of  clerk  to 
the  board  of  guardians,  because  the  clerk  was 
removable  at  pleasure.  As  to  the  other  point,  the 
authority  of  the  Court  of  Q.  B.  was  in  the  contem- 
plation of  the  Legislature  when  the  jurisdiction  of 
Uie  Poor-Law  Boud  to  inquire  was  created,  and  if  it 
had  been  intended  to  inteif  ere  with  the  authority  of 
thia  court,  it  woidd  have  been  expressly  so  decliured. 

Lush,  J. — ^I  will  only  add,  that  if  it  was  an  objec- 
tion to  the  writ  of  quo  warranto  issuing  that  the  guar- 
dians were  appointed  for  one  year  only,  the  same 
objection  would  apply  to  the  case  of  burgesses, 
mayor,  and  also  to  aldermen  elected  on  occasional 
Tacancies.    But  no  such  objection  can  be  taken. 

The  second  point  discussed  was,  whether  occu- 
piers of  small  tenements,  the  owners  of  which  had 
compounded  for  the  rates,  were  entitled  to  vote  in 
the  election  of  guardians  of  the  poor ;  for,  if  they 
were  not,  the  election  of  Hampton  and  others  was 
bad. 

By  the  West  Bromwich  Rate  Act,  18  Vict  c  It. 
(local  and  personal),  s.  1,  it  is  enacted : 

TiMt  the  owneii  of  everj  tenmnant  withlii  the  pariah'  of 
West  Bnnnwleh  notezoeeding  IL  nte»ble  Tsloa,  socording  to 
•  *  7  WiU.  4,  e.  9S,  BhsU  aod  may  be  r»ted  aad  assesaed  to 
and  ahftll  pay  the  poor-rate,  highway-ratea,  ftc:  proylded 
alwaya  that,  notwiUiatanding  the  rating  of,  or  payment  by, 
any  aooh  owner  under  thia  Aot,  auoh  rating  and  payment  ahaU 
not  hi  any  manner  affect  or  prejodice  the  right  of  ai^  ooou- 
pier  to  the  enjoyment  of  any  franchlae  or  priyilege,  whether 
monieipa]  or  puwddal,  to  which  he  might  be  or  become  en- 
tttied  wittihi  the  aaid  pariah  or  townahip,  in  oaae  aooh  owner 
or  oecQpier,  orrtsher  of  them,  ahall  haTe  paid  the  fall  amount 
payable  in  respect  of  the  property  for  which  aooh  oocnpier 
elafma  to  egerdae  aoeh  franohlae  or  privilege. 

J7.  Jamu  showed  cause — ^The  occupier  had  a  right 
to  vote.  The  Poor-Law  Act  (4  &  6  Will  4,  a  76), 
s.  3d,  enacts  that  the  guardians  shall  be  elected  by 
the  ratepayers  and  by  such  owners  of  property  as 
shall  require  to  have  ueir  names  entered  as  entitled 
to  vote  as  owners  in  the  parish  books.  And  by 
sect.  40,  owners  as  well  as  occupiers  may  vote.  For 
the  purpose  of  this  provision  the  compounded 
amount  payable  must  be  taken  to  be  the  full  amount 
of  the  rate.  To  take  away  a  right  there  should  be 
an  express  enactment. 

Gatet  in  support  of  the  rule. — Compound  house- 
holders are  not  entitled  to  vote ;  only  those  rate- 
payers who  pay  the  full  amount  of  Uie  rate,  the 
same  as  the  other  ratepayers.  The  franchise  is 
conferred,  not  on  the  occupiers,  but  on  the  rate- 
payers, qua  ratepayers.  The  full  amount  means  the 
rate  unreduced  by  composition;  and,  unless  the 
ratepayer  pays  that,  he  is  not  entitled  to  vote : 
Bkhardaon  v.  Ghdtcin,  27  L.  J.  192,  M.  0. 

CocKBURK,  C.  J. — ^I  am  of  opinion  that  the  rule 
should  be  discharged.  It  is  true  that  in  the  election 
of  guardians  of  the  poor  the  persons  entitled  to  vote 


are  the  ratepayers ;  and  but  for  the  local  Act  it 
might  be  difficult  to  say  that  the  occupiers  of  small 
tenements,  for  which  the  owners  compound  and  pay 
a  smaller  sum,  are  ratepayers,  for  although  they  pay 
rates  in  the  shape  of  rent,  it  is  difficult  to  say  that 
they  pay  rates  qua  rates.  But  then  the  local  Act 
which  provides  tor  the  composition  and  assessment 
of  the  owners  of  small  tenements  compounding  at 
reduced  rates,  contains  an  express  provision,  reserv- 
ing to  the  occupiers  all  their  parochial  and  municipal 
privileges.  It  is  a  parochial  privilege  to  be  entitled 
to  vote  for  persons  who  have  the  management  of 
the  poor  of  the  parish.  As,  therefore,  by  the 
General  Poor  Law  Act  the  right  of  voting  for  guar- 
dians is  limited  to  the  ratepayers,  and  as  this  local 
Act  substitutes  the  owners  of  small  tenemente  for 
the  occupiers  in  respect  of  the  payment  of  the  rates, 
and  expressly  reserves  to  the  occupiers  every  fran- 
chise or  liberty,  municipal  or  parochial,  and  therefore 
the  right  of  voting  for  guardians,  tins  reservation 
must  have  reference  to  the  general  Act,  and  must  be 
taken  to  reserve  the  privilege  of  voting  to  the  occu- 
piers of  small  tenemente  qua  ratepayers.  The  effect 
of  the  reservation  is  to  preserve  to  the  occupiers  the 
right  of  voting  which  they  would  have  had  as  rate- 
payers under  Uie  general  Act. 

Mellor,  J.— I  am  of  the  same  opinion.  Under 
the  general  Act  the  election  of  guardians  is  by  the 
ratepayers  and  owners.  Then  the  local  Act  sub- 
stitutes the  rating  and  payment  by  the  landlords  for 
the  rating  and  payment  by  the  tenante  of  small 
tenemente.  If  so,  the  effect  of  the  two  Acte  is  to 
place  the  occupiers  of  small  tenemente  in  the  position 
of  ratepayers.  In  point  of  fact  they  are  the  rate- 
payers, notwithstanding  that  the  payment  is  by  the 
landlord  only. 

Shsb,  J. — ^The  local  Act  is  to  the  same  effect  as 
the  general  Small  Tenemente  Act  (13  &  14  Vict.). 
The  only  difference  is  that  in  the  local  Act  the 
limit  is  lly  and  in  the  general  Act  it  is  10^  The 
amount  due  to  entitle  to  vote  is  the  compounded 
rate. 

Lush,  J. — ^I  am  of  the  same  oplni<ML  The  oocu* 
pier,  but  for  the  local  Act,  would  have  been  the 
person  rated.  Then  the  reservation  is,  that  the 
occupier  is  not  to  be  disfranchised  because  his  land- 
lord is  made  by  the  Act  the  person  to  be  rated. 

The  next  point  discussed  was,  whether  the  defto., 
being  properly  qualified  to  become  guardians  of  the 
poor,  were  owners  only  and  not  occupiers  of  the  small 
tenemente  in  respect  of  which  they  were  rated.  In 
this  case  the  qualification  was  fixed  at  being  rated 
at  2bL  per  annum. 

H.  JamM  showed  cause. — The  def  te.  were  in  the 
aggregate  rated  at  25il,  and,  being  de  facto  rate- 
payers, were  qualified  to  be  guardians. 

Gate*  in  support  of  the  rule. — ^The  owners  may  be 
living  in  one  parish  and  paying  rates  in  another 
parish  also.  They  are  not  rated  in  respect  of  their 
occupation,  and  tiiere  is  nothing  in  Uie  local  Act 
which  confers  on  compounding  owners  the  qualifi- 
cation of  guardians. 

H,  James. — The  qualification  consiste  in  being 
rated  to  the  poor-rate  to  a  certain  amount.  Take  a 
parish  with  nothing  but  small  tenements,  the  rates 
being  compounded  for  by  the  owners,  and  you  dis- 
qualify every  one  from  being  a  guardian.  The 
object  in  fixing  a  sum  is  to  get  a  person  of  some 
position  and  education. 

CocKBUBK,  C.  J. — ^I  am  of  opinion  that  this  rule 
should  be  discharged.  The  question  is,  whether  an 
owner  of  property  who  compounds  with  the  parish 
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for  payment  of  the  parochial  rates  in  qualified  by 
sect.  88  of  the  Poor-Law  Amendment  Act  to  be 
elected  as  a  guardian  of  the  poor.  It  is  true  that 
the  dSth  section  prescribes  an  a  qualification  that  a 
guardian  shall  be  rated  to  the  relief  of  the  poor ;  and 
it  certainly  is  open  to  doubt  whether,  when  the 
Legislature  made  that  an  essential  to  the  qualifica- 
tion, inasmuch  as  the  rating  was  supposed  to  be  upon 
the  occupiers,  they  considered  occupation  as  an  essen- 
tial part  of  the  qualification.  At  the  same  time, 
since  owners  of  small  tenements  hare  been  allowed 
by  the  Legislature  to  compound  for  rates,  it  must 
be  taken  that  the  Legislature  has  sanctioned  the 
rating  of  the  owners  with  the  view  to  their  being 
liable  and  their  being  compellable  to  pay  the  rates 
in  respect  of  them.  The  local  Act  so  prorides. 
That  being  so,  and  the  owners  being  thus  rated 
under  the  Small  Tenements  Act,  the  case  comes 
within  the  express  definition  of  qualification  of  a 
guardian  in  sect.  88,  and  satisfies  the  terms  of 
that  section.  It  must  be  assumed  that  the  Legfis- 
ature,  when  it  substituted  the  payment  of  rates  by 
the  owners  for  the  occupiers,  had  not  absent  from 
their  contemplation  the  fact  that  persons  by  being 
rated  to  the  relief  of  the  poor  became  qualified  to  he 
guardians.  There  being  no  express  enactment  that 
owners  of  small  tenements  thus  being  rated  should 
become  less  eligible  to'  be  guardians  of  the  poor,  w« 
cannot  import  that  into  the  enactment.  The 
objection  therefore  to  their  eligibility  fails. 

Mbllor,  J. — I  am  of  the  same  opinion.  For  all 
practical  purposes  the  owners  of  small  tenements 
have  the  same  interest  in  the  parish,  and  are  likely 
to  make  as  good  guardians  of  the  poor,  as  persons 
who  are  occupiers  as  well.  And  upon  the  whole  I 
think  that  this  is  no  valid  objection  to  their 
eligibility. 

Shbb,  J. — Under  the  Small  Tenements  Act  and 
this  local  Act  it  is  not  necessary  that  a  person 
should  be  the  occupier  in  order  to  be  rat^.  A 
person  may  be  rated  because  he  is  an  owner ;  and 
being  rated,  the  description  in  sect.  ^  of  the  quali- 
fication of  a  guardian  is  satisfied. 


Lc8H,  J.  concurred. 


lUde  duchargecL 


Twuday,  Nov.  28,  1865. 

Reo.  on  prosecution  of  Robbnthal  akd  Tatlob 

V.  Struomell. 

Theatre — Hiring  a  rooffifor  stage  play$ — 6  j*  7  Vict, 

c.  68,ss.  2, 11. 

A  person  who  hires  a  room  in  a  building,  for  a  night  or 

80 /or  the  performance  of  stage  piay 8  Jbrgainj  is  not  a 

person  Uaokto  the  penalties  in6  ^7  Vict.c.  68,  s.  2, 

Jor  "  having  and  keeping  "  a  house  or  otJter  place  far 

the  performance  of  stageplays  without  legal  authontjf. 

He  is  liable,  however,  to  be  convicted  under  sect.  11. 

At  the  Quarter  Sessions  for  the  borough  of 
Grantham,  on  the  11th  April  1865,  Edmund  Rosen- 
thal and  Marian  Taylor  appealed  against  an  order 
of  justices  of  the  said  borough  on  the  6th  Feb.  1865, 
which  order  was  as  follows : 

Borooffh  of  Qrantham, — Be  it  remembered  thAt  Ofo  the  €th 
Feb.  1865,  at  Grantham  In  the  said  borough,  £.  Bofienthal  and 
M.  Taylor  were  convicted  before  the  undersigned  justices  of 
the  peace  for  the  said  borongh,  for  that  on  the  3lBt  Jan.  last 
past  the  said  K  Bosanthal  and  M.  Taylor  did  have  and  keep  a 
certain  public  room  in  the  Elxchange-hall,  situate  in  the 
borough  aforesaid,  for  the  public  perrormtnce  of  stage  plftya 
without  authority  by  virtue  of  letters  patent  or  licence  from 
four  justices  of  the  peace  for  the  said  oorough;  and  for  that 
on  the  l8t  Feb.  Inst  the  said  £.  Bosenthal  and  M.  Taylor 
did  Kave  and  keep  the  $ame  room  for  the  same  purpose  without 
such  authority  as  aforesaid;  and  for  that  on  tne  Srd  Feb. 


inBt  the  said  £.  Bosenthal  and  IL  Taylor  did  fume  and  keep 
the  same  room  for  the  same  purpose  without  such  authority  as 
aforesaid,  and  we  adjudged  the  said  EL  Bosenthal  and  M.  Taylor 
for  their  said  offence  on  the  31st  day  of  Jaa  last  past  to  pay 
the  sum  of  2$.  6d,  for  their  said  offence  on  the  Ist  Fetx  inst. 
to  pay  the  sum  of  3jl  6d ,  for  their  said  offence  on  the  ted 
Feb.  inat  to  pay  the  sum  of  2«.  6dL,  and  for  their  said 
offence  on  the  Srd  Feb.  inst.  to  pay  the  sum  of  2s.  6dL, 
which  said  several  sums  of  2s.  M.  are  to  be  paid  and  applied 
according  to  law;  and  we  also  adjudged  the  said  R  Bosenthal 
and  M.  Taylor  to  pay  the  sum  of  9s.6d.  for  their  oosia 
in  this  behalf,  and  if  the  said  several  sums  be  not  paid  forth- 
with, we  order  that  the  same  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  K  Bosenthal  and  M. 
Taylor,  and  in  default  of  sufficient  distress  we  adjudge  each 
ot  them,  the  said  E.  Boeenthal  and  M.  Taylor,  to  be  unprisooed 
in  the  CMtle  or  gaol  at  Lincoln,  in  the  county  ot  linootn,  there 
to  be  kept  to  hard  labour  for  the  space  of  three  calendar 
months,  unless  the  said  several  sums  and  all  coets  of 
the  said  distress  and  the  commitment  and  conveying  of  the 
said  K  Bosenthal  and-M.  Taylor  shall  be  sooner  paid. 
Given  under  our  hands,  Ao, 

BicHASD  J.  BoTALL«  Ifajor  (us.) 
J.  F.  BuRsmoB  (L.&) 

It  was  proved  in  evidence  that  the  said  E. 
Rosenthal  and  M.  Taylor,  in  the  month  of  Jan. 
1865,  hired  a  public  room  in  the  borough  of 
Grantham,  known  as  the  Exchange-hall,  for  the 
purpose  of  the  public  performance  therein  of  stage 
plays. 

That  the  Said  £.  Rosenthal  and  M.  Taylor  paid  to 
the  secretary  of  the  £xchange-hall  the  sum  of  7/. 
for  the  use  of  such  public  room  for  six  consecutive 
nights,  commencing  on  the  12th  Jan.  last 

That  such  public  room  was  not  duly  licensed  for 
the  performance  of  stage  plays  by  virtue  of  letters 
patent  or  licence  from  four  justices  of  the  said 
borough  or  otherwise. 

That  the  said  defts.  caused  to  be  issued  and 
published  play  bills  announcing  Uiat  on  the 
several  nights  mentioned  in  the  said  order  certain 
stage  plays  would  be  performed  (naming  the  parti- 
cular plays) ;  that  the  said  M.  Taylor  received  at 
the  door  of  the  entrance  of  the  said  public  room 
money  from  the  public  who  attended  to  witness  the 
said  stage  plays  publicly  performed. 

No  witness  was  called  on  behalf  of  the  apps. 

On  the  pr.rt  of  the  resps.  it  is  argued  that  under 
the  drcumstanoes  before  stated  the  apps.  had  or 
kept  a  house  or  other  place  of  public  resort  for  the 
puUlc  performance  of  stage  plays  without  autho- 
rity by  virtue  of  letters  patent,  or  without  licence 
within  the  intent  and  meaning  of  the  6  &  7  Vict. 
c.  68,  s.  2,  but  no  case  or  authority  is  quoted  in  sup- 
port of  such  argument 

On  the  part  of  the  apps.  it  is  argued  that  they 
did  not  have  or  keep  a  house  or  other  place  of  public 
resort  for  the  public  performance  of  stage  plays 
witiiout  authority  or  licence  as  aforesaid  within  the 
intent  and  meaning  of  the  said  Act,  but  that  the 
owners  of  the  Exchange-hall  were  the  persons  who 
so  had  or  kept  the  same,  and  in  support  of  such 
argument  the  case  of  Daisys  v.  Douglas,  28  L.  J.  19.^, 
M.  C,  is  cited,  and  the  7th  and  11th  sections  of  the 
said  Act  are  relied  on. 

Entertiuning  doubts  whether  the  facts  jiroved 
constituted  a  '* having  and  keeping"  within  the 
2nd  section  of  the  6  &  7  Vict.  c.  68,  the  Recorder 
quashed  the  conviction,  subject  to  a  special  case 
for  the  opinion  of  the  Court  of  Q.  B. 

Melfor  in  support  of  the  order  of  sessions. — ^The 
conviction  proceeded  on  sect.  2  of  6  &  7  Vict.  c.  68, 
on  the  gpround  that  the  resps.  did  have  and  keep  a 
room  in  the  Exchange-hall  for  the  performance  of 
stage  plays  without  legal  authority.  To  support 
such  a  conviction  it  must  appear  that  the  persons 
convicted  had  something  in  the  nature  of  a  perma- 
nent interest  in  the  place,  and  an  absolute  control 
over  it ;  they  must  not  be  in  the  condition  of  mere 
licensees  like  the  resps.  The  licence  is  given  to  the 
theatre,  and  not  to  the  person ;  for  rules  are  to  be 
made  by  the  Lord  Chamberlain  and   justices  for 
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insuring  order  and  decency  at  the  theatres  within 
their  jurisdiction;  and  for  riots  in  a  theatre  or 
breaches  of  the  rales  they  may  order  it  to  he 
closed  (sects.  8  and  9).  Under  sect.  2,  if  the  convic- 
tion be  right,  the  proprietor  of  a  theatre  may  let 
it  as  often  as  he  pleases  without  incurring  a  penalty. 
Again,  sect.  1 1  hits  the  present  case :  "  Every  person 
who  for  hire  shall  act  or  present,  or  cause,  i>er- 
mit^  or  suffer  to  be  acted  or  presented,  any  part 
in  any  stage  play  in  any  place  not  being  a  patent 
theatre,  or  duly  licensed  as  a  theatre,  shall  forfeit 
such  sum  as  shall  be  awarded,  not  exceeding  lOL 
per  day.**  Sect  16  defines  what  shall  be  evidence  of 
acting  for  hire,  and  brings  the  resps.  within  sect  11. 
[Lush,  J. — ^The  penalty  in  sect.  11  is  for  performing 
in  a  place  not  licensed.J 

MeBish,  Q  C.  contra.— The  conviction  was  right. 
The  persons  who  carry  on  the  business  of  acting 
plays  are  the  persons  Uable.  By  sect.  7  the  licence 
ia  to  the  manager  or  responsible  person  for 
the  time  being,  that  is,  the  person  who  carries 
on  the  business  of  acting  plays.  [Lush,  J.— Sup- 
pose a  place  is  let  to  one  person  to  give  a  theatrical 
entertainment  from  eleven  to  one  in  the  day,  to 
another  person  to  give  one  from  three  to  five,  and  to 
a  third  to  give  one  from  eight  to  ten  in  the  evening, 
who  is  to  have  the  licence?]  The  right  construc- 
tion is,  that  sect.  2  applies  to  the  managers  of  thea- 
trical entertainments  and  sect.  11  to  the  actors.  On 
the  evenings  in  question  the  resps.  had  the  control 
of  the  room,  they  admitted  and  excluded  juoh  per- 
sons as  they  idea«ed :  , 
Skat  V.  Lacia,  Esp.  128. 

Mbllor,  J. — ^I  am  of  opioion  that  in  this  case 
the  recorder  was  right,  and  that  tiie  conviction  of 
the  justices  was  erroneous.  They  proceeded,  as  it 
appears  to  us,  on  an  erroneous  construction  and  view 
of  the  object  of  the  Act  of  Parliament  and  its  various 
provisions.  I  certainly  should  have  thought  it  un- 
fortunate if  there  had  been  no  section  of  the  Act 
touching  persons  acting  like  the  persons  in  question 
if  they  were  guilty  of  any  acts  contrary  to  good 
morals,  or  anything  of  that  sort,  and  if  the  justices 
had  no  control  over  such  persons.  But  it  appears 
to  me  perfectly  clear  that  that  is  provided  for 
by  the  11th  section.  The  11th  section  in  terms 
applies  to  persons  who  take  rooms  not  in  anything 
like  a  character  of  permanence,  and  who,  I  apprehend 
have  got  no  licence  to  use  the  rooms.  Now,  if  the 
respa.  had  chosen^to  say  to  somebody  else,  *' We  have 
got  a  licence  to  act  in  these  rooms,  and  yon  may 
come  and  act  something  else  different  to  what  the 
secretary  had  given  permission  to  use  the  room  for," 
then,  I  apprehend,  the  secretary  would  immediately 
interfere  and  say,  *^  You  shall  not  do  anything  of  the 
kind ;  if  you  presume  to  let  anybody  else  come  in  and 
perform,  and  whom  we  do  not  know,  then  we  shall 
not  permit  it"  I  take  it  that  was  the  true  rela- 
tion of  the  parties,  itiey  were  only  acting  with 
the  permission  of  the  secretary  on  the  part  of  the 
owners.  They  are  not,  therefore,  within  the  2nd 
section,  which  seems  to  me  to  have  reference  to 
somebody  who  has  the  entire  and  absolute  control 
for  the  time,  or  who  is  the  responsible  manager  of 
the  theatre,  the  person  having  the  permanent  access 
to  it,  and  holding  the  funds  and  so  on.  As  I  find 
that  the  offence  appears  to  be  provided  for  by  the 
1 1th  section,  I  see  no  reason  why  I  should  endea- 
vour, by  a  strained  construction,  to  bring  it  within 
the  provisions  of  the  2nd  section.  I  have,  therefore, 
come  to  the  conclusion  that  the  magistrates  were 
wrong,  and  that  they  ought  not  to  have  conricted 
these  persons  under  the  circumstances  stated  in  the 
case. 

Lush,  J. — I  am  of  the  same  opinion.  The  Act 
appears  to  be  framed  in  order  to  maintain  a  proper 


control  over  places  of  theatrical  entertainment.  It 
requires  a  licence  for  every  place  in  which  those 
entertainments  are  carried    on,  and    it  inflicts  a 

Calty  on  the  occupier  and  the   owner   of   the 
Lse  in  which  the  performance  is  carried  on  if  the 
house  has  not  a  licence,  and  also  a  penalty  on  every 
person  who  performs,  or  causes  to  be  performed, 
any  part  of  a  stage  entertainment  in  an  unlicensed 
house.    It  appears  that  the  persons  convicted  were 
not  the  owners  or  the  occupiers,  or  persons  having 
any  control  over  the  premises ;  all  that  they  did 
was  to  pay  so  much  for  the  use  of  the  premises  for 
six  successive  nights' entertainment  by  themselves,  as 
managers,  and  persons  in  their  employ.    That  seems 
to  be  a  case  within  the  11th  section,  which  points 
exactly  to  persons  in  their  position,  and  which  cer- 
tainljT  would  appl^  to  them,  because  the  persons 
convicted  were  persons  who  caused  to  be  represented 
a  stage  play  in  a  place  not  being  duly  licensed  as  a 
theatre.    When  I  find  that  section  pointing  exactly 
to  persons  in  that  condition,  not  having  any  interest 
in  the  place,  but  merely  the  use  of  it  for  a  night ;  and 
when  I  go  back  to  the  2nd  section  and  look  at  the  lan- 
guage used,  I  must  suppose  that  it  applies  to  persons 
who  have  the  control  and  management  of  the  i^ace, 
for  it  says,  "  it  shaU  not  be  lawful  for  any  person  to 
have  or  keep  any  house  or  other  place  of  public 
resort  for  the  public  performance  of  stage  plays 
without  letters  patent  from  Her  Majesty,  or  without 
licence  from  the  Lord  Chamberlain,  or  from  the 
justices  of  the  peace  as  Uiereinaf ter  i»ovided ;  and 
eveiy  person  who  shall  offend  against  this  enact- 
ment snail  be  liable  to  forfeit  a  sum  not  exceeding 
20^  for  every  day  on  which  such  house  shall  have 
been  so  kept  open  for  the  purpose  aforesaid  without 
legal  authority."    It  seems  to  me  that  it  would  be 
straining  language  to  the  uttermost  to  say  that  a 
person  who  merely  pays  for  the  use  of  a  house  for 
an  evening's  entertainment  is  a  person  who  can  be 
said  to  have  or  keep  a  house  for  the  public  per- 
formance of   stage   plays.  ^When   we  go   to  the 
licensing  sections  that  view  is  further  confirmed, 
because  the  licence  is  to  be  given  to  some  person 
who  is  the  actual  and  responsible  manager  of  the 
theatre  for  the  time  being.    When  the  responsible 
manager  or  other  person  having  control  of  the  house 
has  got  a  licence,  he  may  employ  anv  person  to 
perform  therein  during  the  time  the  Uoence  is  to 
apply.    It  is  a  licence  to  the  house,  not  to  the 
individual.    It  cannot  be  contended  that  a  person 
who  has  no  interest  in  it  beyond  the  night's  enter- 
tainment  is   a   person   in  any  sense  within  the 
description  of  a  man  who  is  to  take  out  a  licence  for 
what  shall  be  done  in  the  house.  I  think,  therefore,  the 
recorder  was  right,  that  the  conviction  was  improper, 
and  that  the  onler  of  sessions  should  be  confirmed. 

Conviction  quasKed, 

Tuesday,  Nov.  28,  18G5. 
GiLBS  AND  ANOTHBB  (apps.)  V.  Glubb  (resp.) 

Highway  district — Ancient  borough— Charter  with  non- 
intromittant  clause — Jurisdiction  of  counti/ Justices, 

JE,is  an  ancient  borough,  having  liberties  and  franchises, 
with  charters  containing  non-intromittant  clauses,  but 
it  is  not  a  borough  within  the  exception  in  sect.  2  of 
the  Highways  Amendment  Act  (25  ^  26  Vict.  c.  &i). 
It  is  wholly  surrounded  bu  the  county  of  C,  and 
maintains  its  own  poor  ana  highways : 

Held,  that  the  justices  of  the  county  of  C,  might  take  the 
proper  proceedings  iu  quarter  sessions  for  making  it 
apart  of  a  highway  district,  under  the  26  ^  26  i^ict. 
c.  61,  8.  5:  and,  further,  that  they  had  jurisdiction  to 
hear  a  complaint  by  the  waywarden  against  the  over- 
seers of  the  poor  of  the  borough  ofE.,  for  not  paying 
over  to  the  treasurer  of  the  highway  board  the  sum 
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ordered  by  the  precept  of  the  board  to  be  levied  in  the 
borough :  m 

Held,  that  the  foUowing  description  of  the  borough  of 
J&,  "  The  aeneralpariaheSj  townthipSy  tithings^ham^ 
ki$j  or  nktoea  of  jUtkeard  pariah,  ^,  ^,  E.,  jic 
Src^  Juul  be  united,  ffc,"  in  the  order  constituting  the 
highwajf  district,  was  not  suck  an  imperfect  descrip' 
tion  as  to  vitiate  it. 

Case  stated  under  20  &  21  Vict  c.  43. 

At  a  petty  sessions  holden  at  Trecan  Gate,  in  and 
for  the  division  of  the  Hundred  of  West  in 
the  county  of  Cornwall,  on  the  1st  Feb.  1865,  and 
by  adjournment  on  the  1st  March  1865,  a  com- 
plaint prefened  by  Albert  Charles  Lyne  Glubb 
in  this  case  called  the  resp.,  as  clerk  to  the 
Liskeai^  District  Highway  Board,  against  Richard 
Giles  and  Henry  Bavey,  in  this  case  called  the 
apps.,  as  surveyors  of  the  poor  of  the  borough  of 
East  Looe,  in  the  county  of  Cornwall,  was  brought 
before  us  to  be  heard. 

The  complaint  was  to  the  effect,  that  the  apps. 
the  overseers  of  the  poor-law  parish,  highway 
parish  or  place  of  East  Looe,  in  the  said  county, 
and  which  formed  part  of  the  Liskeard  Highway 
Bistiiet,  had  not  paid  to  the  treasurer  of  the  board 
a  sum  of  dOL  ordered  to  be  paid  by  virtue  of  a  pre- 
cept duly  issued  by  such  board. 

At  the  hearing  the  resp.  appeared  in  person  aod 
the  apps.  by  their  attorney.  On  the  case  being 
called  on,  aiid  before  any  evidence  was  taken,  the 
attorney  for  the  apps.  raised  an  objection  to  our 
ftwxedmg  with  the  case,  and  urged  that  we  being 
justices  acting  for  the  county  of  Cornwall,  and  not 
being  justices  of  the  borough  of  East  Looe,  had 
not  any  jurisdiction  to  hear  and  determine  the 
complaint  against  the  apps.,  both  of  whom  it  was 
admitted  resided  within  the  borough  of  East  Looe, 
and  were  overseers  of  the  poor  of  such  borough 
only;  and  he  further  contended  that  the  justices 
of  the  borough  of  East  Looe  were  the  only  persons 
who  possessed  jurisdiction,  if  any  existed,  over  the 
subject-matter  of  the  complaint,  and  in  support  of 
his  arguments  the  apps.'  attorney  produced  several 
royal  charters  whidi  had  been  granted  to  the 
inhabitants  of  the  said  borough  of  East  Looe, 
in  the  reigns  of  Elizabeth,  James  L,  and  James  II., 
contsining  among  other  things  the  clauses  here- 
inafter set  forth.  It  was  admitted  as  a  fact  that 
the  mayor  and  burgesses  of  East  Looe  have  been 
an  ancient  corporation  from  time  immemorial,  and 
in  the  year  1588  received  a  charter  from  Queen 
Elizabeth  confirming  their  ancient  rights  and  pri- 
vileges and  granting  others.  By  the  charter  they 
were,  amongst  other  things,  to  have  a  common 
gaol,  to  appoint  a  mayor,  to  elect  a' recorder,  and 
have  and  hold  a  court  of  record  for  civil  causes. 

(Further  charters  were  referred  to  as  conferring 
exclusive  jurisdiction.) 

It  was  also  admitted  that,  under  the  provisions  of 
the  last-mentioned  charter,  now  known  as  the 
governing  charter,  justices  of  the  peace  have  from 
time  to  time  been  appointed,  and  have  acted  in  and 
for  the  borough  of  East  Looe,  and  that  there  have 
been  and  still  are  justices  of  the  peace  in  and  for 
that  borough  qualified  to  act,  and  acting,  as  such 
justices. 

The  apps.'  attorney  also  cited  in  support  of  his 
argument  the  following  cases  which  had  been 
submitted  for  the  opinion  of  this  court,  and  in 
which  he  contended  that  the  construction  put  by 
the  court  on  the  language  of  the  charter  was  in 
favour  of  establishing  an  exclusive  jurisdiction  in 
the  justices  of  the  borough  of  East  Looe  over  all 
matters  and  complaints  arising  within  the  borough 
except  such  as  are  specially  extended  by  the  charter, 
viz.,  Eeg,  v.  Inhabitants  of  East  Looe  and    Ware 


(apps.)  V.  Clerk  of  the  Peace  for  the  Countg  of  Devon^ 
(resp.) 

In  answer  to  the  objection  raised  by  the  apps.  the 
resp.  contended  that  by  sect.  2  of  the  Highway  Act 
1862,  the  subject-matter  of  the  complaint  was,  not- 
withstanding the  language  of  the  charters,  expressly 
brought  within  our  jurisdiction  as  justices  of  the 
county  of  Cornwall,  the  words  of  that  section 
being  as  follows,  ** And  for  the  purpose  of  this  Act 
all  liberties  and  franchises  except'the  liberty  of  St. 
Albans,  and  except  boroughs  as  hereinafter  defined, 
shsJl  be  considered  as  forming  part  of  that  county 
by  which  they  are  surrounded,  or  if  partly 
surrounded  bv  two  or  more  counties,  then  as  form- 
ing part  of  that  county  with  which  they  have  the 
longest  common  boundary." 

It  was  admitted  by  both  parties,  as  the  fact  is, 
that  the  borough  of  East  Looe  did  not  come  within 
the  definition  or  class  of  borough  so  expressly 
excepted,  and  which  were  by  the  same  section 
(sect  2)  defined  to  mean  boroughs  as  defined  by 
the  Act  5  &  6  Will.  4,  c  76,  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,  or 
any  place  to  which  the  provisions  of  the  said  Act 
have  been,  or  shall  hereafter  have  been  extended. 

It  was  also  admitted,  as  the  fact  is,  that  the 
borough  of  East  Looe  is  surrounded  by  the  county 
of  Cornwall,  in  and  for  which  county,  we,  the  un- 
dersigned, are,  and  act  as,  justices  of  the  peace.  After 
hearing  tibe  argument  we  considered  that  the  fore- 
going section  of  the  Highway  Act  1862  conferred 
on  us  as  such  justices  of  the  county  of  Cornwall 
jurisdiction  to  hear  and  determine  the  said  com- 
plaint, and  we  decided  accordingly,  and  overruled 
the  apps.'  objection. 

The  resp.  then  produced  in  evidence  a  certified 
copy  of  a  final  order  which  had  been  made  under 
the  provisions  of  the  Highway  Act  1862,  at  tho 
General  Quarter  Sessions  of  the  peace,  held  at  Bod- 
min, in  and  for  the  said  county  of  Cornwall,  on  the 
5th  Jan.  1864,  under  which  said  order  the  county 
was  divided  into  highway  districts,  and  a  copy  of 
which  order  is  set  forth  in  the  appendix  to  this  case. 
Those  parts  of  the  order  most  material  to  the 
present  case  are  in  these  words : 

The  Bevertl  pariBhea.  townahim,  tlttiingB,  hamleti,  or  plaoea, 
of  LlBkeard  pariiih,  St  Uloer.  Daloe,  St  Noot,  St  Martin's, 
Monral  ThUand,  St  Plimock,  St  Keyno,  EaaiLooe,  and  Weat 
Looe,  ahall  be  united  and  form  and  conadtate  the  Liakeard 
diatriot  And  thia  ooart  doth  ftirther  order,  that  ahoold  any 
of  the  parlahea,  townahlpa,  tithlnga,  taamleta,  and  plaoea 
hereinbefore  mentioned,  or  any  part  or  parte  thervof  reapec- 
tirely,  be  comprehended  In  the  terma  of  the  reetrlotiona 
Impoaed  with  reapect  to  the  formation  of  Ughway  dlatrlcta 
by  aect  7  of  the  aaid  Act,  35  ft  SO  Vtct  ol  61,  each  pariahea, 
townahlpa,  tlthlnga,  hamleta,  and  plaoea,  or  any  part  or  parts 
thereof  reapeoUToly,  ahall  not  be  inelnded  in  the  aaid  highway 
distrlcta.  And  thia  order,  ao  far  only  aa  regarda  the  aaid 
parlahea,  townahlpa,  ttthinga,  hamleta,  and  plaoea,  or  part  or 
parte  thereof,  comprehended  in  the  terma  of  the  aaid  reetrlo- 
tiona, ahall  be  of  no  effeot. 

We  find  as  a  fact,  and  it  was  also  admitted,  that 
the  borough  of  East  Looe  is  not  comprehended  in 
the  terms  of  the  restrictions  imposed  with  respect 
to  the  formation  of  highway  districts  by  sect.  7  of 
the  last-mentioned  Act. 

We  also  find  that,  under  the  provisions  of  the 
Highway  Act  1862,  the  highway  board  in  the  high- 
way district  called  in  the  said  final  order  the  Lis- 
keard district,  has  been  formed,  and  that  the  first  ani 
subsequent  meetings  in  that  district  of  the  board 
have  from  time  to  time  been  duly  held  under  that 
Act  and  the  Highway  Act  1864,  and  the  treasurer 
and  several  officers  and  persons  referred  to  in  this 
case  have  been  appointed  by  the  said  highway  board, 
and  have  acted  accordingly  under  the  provisions  of 
the  Highway  Acts  as  defined  in  the  Highway  Act 
1864,  before  the  issue  of  the  precept  mentioned  in 
the  case. 

We  also  find  that  the  apps.  before  and  at  the  time 
of  the  service  ou  them  of  the  precept  hereinafter 
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mentioned  were  the  oyeneen  of  the  poor  of  the 
borough  of  East  Looe,  and  that  the  said  borough 
separately  maintains  its  own  poor  and  its  own  high- 
ways, and  has  done  so  from  time  immemoriaL 

We  also  find  that  the  highway  board  of  the  Lis- 
keaid  district  on  the  17th  Dec.  1864  ordered  a 
precept  to  be  issued,  and  that  the  same  was  accord- 
ingly well  and  duly  serred  upon  the  apps.,  so  being 
and  as  such  oyerseers  of  the  poor-law  parish,  high- 
way parish,  or  place  of  East  Looe,  in  the  county  of 
Cornwall,  directing  them  to  pay  the  sum  of  SOL 
from  the  poor-rates  towards  the  maintenance  and 
repairs  of  the  highways  thereof,  pursuant  to  25  & 
26  Vict.  c.  61,  and  27  &  28  Vict  c  101. 

It  was  also  proved  before  us,  and  we  find  as  a 
fact,  that  the  apps.  have  not  paid  to  the  treasurer 
of  the  said  highway  board  the  money  directed  bv 
the  precept  to  be  paid  to  him,  or  any  part  of  such 
Bioney,  either  at  the  time  appointed  by  the  precept 
for  pajrment  thereof,  or  any  other  time,  although 
payment  thereof  has  been  duly  demanded. 

The  foregoing  facts  being  either  proved  or  ad- 
mitted before  us,  we  were  asked  to  make  an  order 
under  sect.  35  of  the  Highway  Act  1864,  directing 
the  amount  named  in  the  precept  to  be  levied  and 
recovered  from  the  apps.  in  the  manner  pointed  out 
by  the  said  section. 

Tlie  apps.'  attorney  thereupon  made  the  following 
objections  to  our  miudng  the  said  order,  viz. : 

First,  that,  by  reason  of  the  non-intromittant 
clause  in  the  before-mentioned  charter  of  James  II., 
we  had  not  as  coimty  justices  jurisdiction  to  hear 
and  determine  the  complaint. 

Secondly,  that  the  justices  acting  in  and  for  the 
county  of  Cornwall  had  not  jurisdiction  to  include 
the  borough  of  East  Looe  within  a  highway  district 
under  their  said  order  of  sessions,  by  reason  of  the 
before-mentioned  non-intromittant  clause,  and  the 
said  order  was  of  no  e£Fect  so  far  as  the  borough  of 
East  Looe  was  concerned. 

Thirdly,  that,  whatever  the  intention  of  the 
jnstioes  in  quarter  sessions  might  have  been,  they 
had  not  in  legal  construction  and  effect  included 
the  borough  of  East  Looe  within  the  terms  uf  their 
order  of  sessions ;  that  the  name  East  Looe  thero 
mentioned  could  not  be  said  legally  to  include  the 
b(nongh  <^  East  Looe ;  that  the  borough  of  East 
Looe  is  a  place  having  a  known  legal  boundary,  nor 
had  any  wardens  and  overseers  been  appointed 
otherwise  than  for  the  borough  of  East  Looe ;  that 
the  town  of  East  Looe  is  wholly  within  the  borough, 
but  that  thero  aro  lands  within  the  borough  which 
form  no  part  of  ike  town :  that  for  these  roasons 
the  borough  of  East  Looe  was  not  included  in  the 
said  order  of  sessions. 

Fourthly,  that  the  said  precept  issued  by  the 
hil^way  board  and  addressed  to  the  apps.  in  the 
manner  herein  appearing,  was  not  sufiSciently  or 
rightly  addressed  to  them,  and  was  inoperative  for 
the  purposes  of  the  said  compliunt. 

As  to  the  first  objection,  we  were  of  opinion,  as 
before  stated  by  us,  that  we  had  jurisdiction  to  hear 
and  determine  the  said  complaint 

As  to  the  second  objection,  we  were  of  opinion 
that  tlie  justices  acting  in  and  for  the  county  of 
Cornwall  had  jurisdiction,  notwithstanding  the 
non-intromittant  clause  in  the  charter,  to  include 
the  borough  of  East  Looe  within  a  highway  district, 
by  virtue  of  the  provisions  contained  in  the  High- 
way Act  1862,  having  reference  especially  to  the 
terms  of  sect.  2  of  that  Act  as  hereinbefore  set 
fortlL 

As  to  the  third  objection  we  were  of  opinion 
that  the  said  justices  had  both  in  intendment  and 
in  legal  effect  included  the  borough  of  East  Looe 
in  their  said  order  of  sessions  constituting  high- 
way districts^  and  that  the  said  borough  thereby 
beooae,  and  formed  part  of,  Liakeard  Hi^way  Dis- 


trict ;  that  the  name  East  Looe,  mentioned  in  the 
order  of  sessions,  was  a  sufficient  designation  of 
the  borough  of  East  Looe,  so  as  to  bring  it  within 
the  terms  of  that  order,  and  indicated  a  place  main- 
taining its  own  highways,  which  the  borough  of 
East  Looe  was  known  and  admitted  to  be,  and 
capable  of  being  included  in  a  highway  district. 

As  to  the  fourth  objection,  we  were  of  opinion 
that  the  precept  issued  by  the  highway  boaid,  and 
addressed  to  them,  was  addressed  to  them  with 
sufficient  clearness  and  certainty  to  prevent  their 
being  misled  by  the  descriptive  words  therein  used, 
and  Uiat  the  same  was  therefore  vaHd  and  binding 
in  law  on  the  apps.  as  overseers  of  the  borough  of 
East  Looe. 

On  the  whole,  therefore,  we  considered  that  the 
objections  raised  by  the  apps.*  attorney  were  un- 
tenable, and  we  accordingly  made  an  order  on  the 
apps.  for  payment  of  the  money  mentioned  in  the 
precept,  and  ordered  the  same  to  be  levied,  and  re- 
covered in  default  of  payment  in  the  manner  pointed 
out  by  sect.  85  of  the  Highway  Act  1864,  where- 
upon the  apps.'  attorney  asked  us  to  state  a  case 
pursuant  to  the  statute  20  &  21  Vict  c.  48,  which 
we  hereby  state  and  sign. 

Thequestions  for  the  opinion  of  the  court  are : 

1.  Whether,  as  such  county  justices  as  aforesaid, 
we  had  jurisdiction  to  hear  and  determine  the  said 
complaint. 

2.  Whether  the  lustices  acting  in  and  for  the  said 
county  of  Cornwall  had  jurisdiction  to  include  the 
borough  of  East  Looe  in  a  highway  district  under 
their  said  order  of  sessions. 

3.  Whether  in  legal  construction  the  borough  of 
East  Looe  was  kicluded  in  the  said  order  of 
sessions. 

4.  Whether  the  said  precept  issued  by  the  high- 
way board,  and  addressed  to  the  apps.,  was  stu- 
dent to  legally  bind  them  as  overseers  of  the  poor 
of  the  borough  of  East  Looe,  and  operative  for  the 
purposes  of  the  said  complaint. 

Should  the  court  return  an  affirmative  answer  to 
all  the  foregoing  questions,  then  the  said  order  for 
payment  made  by  us  on  tiie  apps.  is  to  stand  ;  but 
if  the  court  should  answer  all  or  any  of  the  said 
questions  in  the  negative,  then  the  said  complaint  is 
to  be  dismissed. 

The  Solicttor-General  (J.  F.  Cbfftsr  with  hhn)  for 
the  resp. 

Karalake,  Q.  C.  (JBuOar  with  him)  for  the  apps. 
Reg.  V.  Mayer,  4c^  EaM  Looe,  81  L.  J.  46,  M.  0.;  25 
A  26  Vict.  c.  61,88.  2,  a,  5,  7,  8,  9,  18,  82,  85,47. 

Mbllob,  J. — I  am  of  opinion  that  this  order  is  a 
good  order.  The  objections  relied  on — the  sub- 
stantifd  objections  made  by  Mr.  Earslake — are 
three,  because  the  fourth  objection  turns  entirely 
upon  the  third.  The  first  is,  that  the  justices  had 
no  iK>wer  to  include  East  Looe,  it  being  an  old 
borough  constituted  with  certain  privileges,  and  a 
charter  conferring  certain  rights.  He  says  that  the 
mstices  have,  therefore,  no  power  to  include  it  in  a 
highwi^  district  whidi  was  formed  out  of  the 
county  of  ComwalL  Kow,  the  2nd  section  of 
the  Highway  Act  defines  a  county,  that  "  the  word 
county  in  this  Act  shall  not  include  a  county  of  a 
city,  or  a  county  of  a  town  ;  but  where  a  county 
as  hereinbefore  defined  is  divided  into  ridings  or 
other  divisions  having  a  separate  court  of  quarter 
sessions  of  the  peace,  it  shall  mean  each  of  such 
divisions  or  ridings,  and  not  the  entire  county " — 
that  is,  for  the  purposes  of  this  Act,  and  for  the 
purpose  of  administration  of  the  law  as  regards 
highways — '*  and  for  the  purposes  of  this  Act,  all 
li^rties  and  franchises  except  the  liberty  of 
St.  Albans  (which  shall  be  considered  a  county),  and 
I  except  borougha  as  hereinafter  defined,  shall  bo 
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considered  as  forming  part  of  that  county  hy  which 
they  are  surrounded,  or,  if  partly  surrounded  by 
two  or  more  counties,  then  as  forming  part  of  that 
county  with  which  they  have  the  largest  common 
boundary."    Then  it  says,    "  The  word    borough 
shall  mean  a  borough  as  defined  by  the  Act  of  the 
session  of  5  &  6  Will.  4,  c.  76 — the  Act  for  the  re- 
gulation of  municipal  corporations,  or  any  place  to 
which  the  provisions   of  the    said  Act   may  be 
extended."    Now,  it  is  conceded  that  this  is  not  one 
of  those  boroughs,  and  therefore  it  seems  to  follow 
necessarily,  by  the  operation  of  this  section,  that 
the  non-intromittant  clauses  shall  he  disregarded, 
and  that  franchises  and  liberties  therein  mentioned 
shall  be  part  of  the  county.    Very  well,  then,  if 
they  are    part   of   the  county,   the   5th   section 
immediately  applies,  and  any  five  or  more  justices 
may,  by  a  writing  under  their  hands,  set  the  whole 
machineiy  in   motion.    Mr.    Karslake  says,  how 
monstrous  it  is  to  suppose  that  the  Legislature 
could  have  intended  that  the  justices  would  have 
that  authority  in  East  Looe,  and  because  of  the 
operation  of  the   Act  of  Parliament  they  would 
become  the  parties  to  set  the  law  in  motion  to  de- 
termine whether  or  not  East  Looe  should  form  part 
of  a  highway  district.    It  may  or  may  not  be  hard : 
I  do  not  pretend  to  give  an  opinion  as  to  whether 
it  would  have  been  better  or  wiser  in  the  Legis- 
lature to  have  made  a  special  provision  for  the  pur- 
pose, circumstanced  as  East  Looe  is ;  but  they  have 
not  done  so.    It  appears,  by  the  operation  of  the 
Highway  Act,  that  E^t  Looe  would  become  part 
of  the  county  of  Cornwall ;   and  I  see  nothing, 
therefore,  to  prevent  the  justices  of  the  county  from 
acting  in  this  matter ;  and  on  their  calling  together 
a  sessions,  and  giving  the  notices  to  the  sessions, 
they  have  power  to  make  the   order  first  a  pro- 
visional one,  and   then   a  final  one.     The   next 
objection  that  Mr.  Karslake  makes  is,  that  at  all 
events,  when  the  highway  board   requires   funds 
for  the  expenses  of  maintiuning  the  highways,  they 
are  empowered  to  send  their  precept  to  the  over- 
seers of  the  poor  of   the  yarious  parishes  which 
form  part  of   the  highway   district,   and   if  the 
parish  officers  refuse  to  comply  with  the  order,  he 
then  says  the  complaint  can  only  be  determined 
before   the  justices  residing   in   the  borough    of 
East  Looe.     That  is  a  construction  entirely  in- 
consistent with  this  Act  of  Parliament.    I  am  not 
at  all   called  upon  to  determine,    and   I    forbear 
to   determine,    whether  or   not   the  justices   of 
East  Looe  may  not   have  jurisdiction  under  the 
Highway   Act.     They  may  possibly  have   juris- 
diction in  this  very  matter,  but  what  I  desire  to 
be  considered  as  determining  is,  that  in  my  opinion 
any  of  the  justices  of  the  county  may  entertain  a 
complaint  of  the  waywardens  when  uiey  are  seek- 
ing to  recover  by  compulsory  process  the  money 
the  overseers  are  required  to   pay.    That  is    the 
second  objection.    The  third  objection  is,  that  this 
order    is    bad   because  it    misdescribed    one   of 
ihe  places,  or  part   of    one   of    the   places,   in- 
cluded   in  Uie  general    order.     Now    the   order 
itself  purports  to  be  made  by  the  justices  acting 
or    intending  to  act    under   the  25   &    26  Vict, 
c  61,  and  entitled  "An  Act  for  the  better  manage- 
ment of  highways  in  England."    And  the  whole 
purview  of  the  order  shows  that  it  had  the  object 
and  design  to  make  provision  for   carrying  into 
effect  the  enactments  of  tliat  Act  of  Parliament. 
What  it  does  is  this,  with  reference  to  the  particular 
district,  the  "  Tregony  district :  "     "  The   several 
parishes,  townships,  ti things,  hamlets,  or  places  of 
Liskeard  " — among  them  "  East  Looe  "  and  "  West 
Looe" — *' shall   be   united    and    form   and   con- 
stitute  the    Liskeard   district."     By    the    High- 
way Act,    the    interpretation    clause,     the    word 
"parish"    is    to    include    any  place    maintain- 


ing its  own  highways,  and  the  expressions  "  high-^ 
way  district "  and  <'  highway  board  "  have  a  common 
meaning.  Now  it  is  admitted  that  the  borough  of 
East  Looe,  which  is  not  a  municipal  borough  within 
the  exception,  is  a  borough  maintaining  its  own 
poor  and  its  own  highways,  and  therefore  is  a  parish 
within  the  definition  of  this  3rd  section  of  the  Act 
25  &  26  Vict.  Well  then,  if  it  is  a  parish,  that  is  to 
say,  a  highway  parish — ^because,  when  considering  all 
these  details  of  the  highway  law,  it  would  be  un- 
reasonable to  entertain  suggestions  that  go  to  show 
the  possibility  of  there  being  some  other  place  that 
may  answer  the  description  in  an  order  of  that  sort 
found  in  the  case— we  have  before  us  that  the 
borough  of  East  Looe  is  a  place  maintaining  its  own 
poor  and  its  own  highways,  and  we  have  Sie  order 
desiring  and  intending  to  operate  on  the  parish  of 
East  Looe,  for  the  purposes  of  the  Highway  Act.  I 
can  see  no  difficulty  whatever  myself.  It  would  be 
unreasonable  to  make  objections,  for  the  purpose  of 
making  an  order  invalid,  which  do  not  appear  to 
have  any  foundation  in  fact ;  and  therefore,  readingf 
this  reasonably,  with  a  desire  to  uphold  Uie  order 
and  give  effect  to  what  the  justices  have  done,  which 
it  is  our  duty  to  do,  unless  we  can  see  they  hare 
manifestly  misconceived  or  gone  beyond  their 
authority,  or  have  made  a  mistiQce  in  the  mode  of 
exercising  it,  I  am  far  from  saying  that  that  vitiates 
the  order  in  the  description  so  given.  That  beings 
the  case,  the  fourth  objection  follows  it,  because 
Mr.  Karslake  does  not  deny  that,  if  the  order  did 
not  constitute  East  Looe  part  of  the  highway 
district,  then  the  precept  is  informal.  He  says 
that  they  endeavoured  by  the  precept  to  cure  what 
he  calls  a  defect  in  the  order,  which  he  says  it  does 
not  do.  They  have  given  a  full  description  in  the 
precept  and  in  the  order,  and  they  really  do  mean 
the  same  thing.  On  these  grounds  I  am  of  opinion 
that  the  order  is  valid  and  that  the  resp.  is  entitled 
to  judgment 

Lush,  J. — I  am  of  the  same  opinion,  and  I  add 
nothing  to  the  reasons  given  by  my  learned  brother. 

Judgment  for  the  resp. 


COUBT  OF  COMMON  PLEAS. 

Reported  by  W.  Matd  and  W.  Osaham,  EaqriL, 
BaxTl8fcer§-at-Lavr. 


BSaiSTIUTION  OASES. 

Ilonday,  Nov.  20,  1865. 
Smith  v,  Hollowat. 

Notices  ofohjeetum-^Form  delivered  to  overseers. 

Where  aperson  objects  to  the  names  of  several  voters  being 
retained  on  the  listy  it  is  not  necessary  that  he  thovJd 
send  to  the  overseers  a  separate  notice  relating  to  each 
person  objected  to,  but  one  noticcj  with  a  schedule  con^ 
taining  the  names  of  alibis  sufficient. 

At  a  court  held  for  the  revision  of  the  list  of 
voters  for  the  parish  of  Whittlesea,  in  the  Isle  of 
Ely  and  county  of  Cambridge,  on  the  llthday  of 
Oct.  1865,  it  was  proved  that  notice  of  objection  had 
been  duly  served  upon  Jonathan  Smith  and  twenty* 
eight  other  persons,  whose  names  appear  in  the  list 
of  Yoters  for  that  parish ;  but  the  only  notice  of 
objection  which  was  served  upon  the  overseers  was 
one  which  contained  the  names  of  all  the  persons  ob« 
jected  to.  Such  notice  was  served  upon  the  over- 
seers in  due  time,  and  George  Moore  Smith,  by 
whom  it  was  signed,  is  upon  the  list  of  voters  for 
the  Isle  of  Ely  and  the  county  of  Cambridge.  The 
revising  barrister  held  that  tiiis  notice  of  objection 
was  not  such  a  notice  of  objection  to  the  overseers 
as  is  required  by  the  7th  section  of  eTict.  c.  18,  but 
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Smith  v,  James. 


[C.  P. 


tliAt  a  separate  notice  should  have  been  given  to  the 
oreneen  in  respect  of  each  person  objected  to,  and 
that  consequently  he  had  no  jurisdiction  to  hear  the 
sereral  objections. 

The  question  for  the  court  was,  whether  the 
notice  abore  mentioned  was  a  sufficient  notice  of 
objection,  according  to  the  form  numbered  4  in 
schedule  A.  to  6  Vict.  c.  18,  or  to  the  like  effect. 
If  the  court  should  be  of  opinion  that  the  notice  was 
snfflcient,  then  the  names  of  all  the  persons  con- 
tained in  the  notice  were  to  be  struck  out  of  the 
list  of  voters  for  the  paiidi  of  Whittlesea.  If  the 
coart  should  be  of  a  contrary  opinion,  then  the 
names  were  to  remain  on  the  list 

GoFT,  NoncB  or  OBjBcnox. 
To  the  Overseen  of  the  parish  of  Whittlesea,  hi  the  County 

of  Cambridge. 
I  heieby  stve  70a  nottce  that  I  object  to  the  names  of  the 
persona  mentioiied  and  described  belovr  befaig  retained  In  the 
lut  of  voters  for  the  county  of  Cambridge. 

Here  followed  the  names  of  Charles  Bennett  and 
twentj-eight  other  persons. 

MaHAjf  for  the  app. — Sect.  7  of  6  Vict.  c.  18,  pro- 
rides  that  the  objector  shall  *'  give,  or  cause  to  be 
given,  to  the  overseers  of  the  poor  of  the  parish  or 
towndiip  to  which  the  list  of  voters  containing  the 
name  of  the  person  so  objected  to  may  relate,  a 
notice  according  to  the  form  numbered  (4^  in  the 
said  schedule  A.,  or  to  the  like  e£Fect."  The  only 
way  in  which  the  notice  here  di£Fered  from  the  form 
in  the  schedule,  was  from  the  singular  to  the  plural. 
The  overseer  has  only  to  make  a  list  from  the 
notice,  and  all  the  names  being  in  one  notice  would 
make  his  work  easier. 

The  respe.  did  not  appear. 

Eauc,  C.  J. — ^I  am  of  opinion  that  the  decision  of 
the  revising  barrister  should  be  reversed.  The 
statute  requires  that  a  notice  shall  be  given  in  the 
form  Ko.  4,  schedule  A.,  to  the  overseers,  of  the 
objection  to  each  voter;  the  objector  in  this  case 
having  an  objection  to  twenty-eight  voters  in  this 
parish  gave  notice  to  the  overseers,  **  I  object  to  the 
names  mentioned  in  the  schedule  below."  This 
notice  is  perhaps  a  novelty,  but  I  think  it  is  suffi- 
cient. The  statute  says,  that  a  notice  must  be  given  in 
the  form  No.  4,  schedule  A.,  or  "  to  the  like  e£Fect," 
and  I  think  that  this  notice  is  really  "  to  the  Uke 
effect,"  and  that  though,  perhaps,  according  to  the 
•tiict  letter  of  the  statute,  there  should  have  been 
twenty-eight  notices  instead  of  one,  yet  I  think  this 
notice  embraces  the  idea  that  the  objector  had  in 
his  mind.  He  says,  **I  object  to  the  names  men- 
tioned in  the  schedule  below,"  instead  of,  **I  object 
to  the  name  mentioned  in  the  schedule  below."  It 
is,  in  effect,  the  same ;  and  I  cannot  help  thinking 
that  the  interpretation  clause  is  a  healing  clause, 
**that  no  inaccurate  description  of  any  person 
described  in  any  schedule  to  thib  Act  annexed,  or 
any  notice  required  by  this  Act,  shall  in  anywise 
abridge  the  operation  of  this  Act  with  respect  to 
such  person,  provided  that  such  person  shall  be  so 
denominated  in  such  schedule  as  to  be  commonly 
understood."  Now,  I  think  the  words,  "  I  object  to 
the  twenty-eight  persons  named  in  the  schedule 
helow,"  meant  ^  I  object  to  each  of  those  persons 
lespectively  mentioned,"  and  that  every  one  would 
have  so  commonly  understood  it.  And,  therefore, 
as  there  is  nobody  to  support  the  decision,  we  come 
to  the  conclusion  that  this  decision  should  be 
reversed,  and  that  the  list  should  be  amended  by 
striking  out  those  names. 


Tuesday,  Nov.  21,  1865. 

Smith  v,  Jakes. 

Expunging  name  from  list  without  objection  made  in  due 
fwmr^  Vict.  c.  18,  s.  40. 

A  revising  hdrrister  has  no  power  to  expunge  the  name 
of  a  voter  from  the  list  whose  qualification  is  good  on 
the  face  of  ity  unless  he  has  been  objected  to  according 
to  tie  provisions  ofQ  Vict.  c.  18,  «.  40,  notwithstand' 
ing  that  a  similar  qualification  has  been  held  bad. 

This  was  a  consolidated  appeal. 

At. a  court  held  at  Hammersmith  on  the  I2th 
Oct.  1865  before  the  revising  barrister  appointed  to 
revise  the  list  of  voters  for  the  county  of  Middlesex, 
I  expunged  the  name  of  James  Buckingham 
Bevington  from  the  list  of  voters  for  the  parish  of 
Fulham.  The  name  of  the  said  James  Buckingham 
Bevington  stood  as  follows  upon  the  copy  of  the 
register  for  the  said  parish  as  revised  by  me. 


Name  of 
Voter. 


Bevington, 
James  Bock- 
taigham 


Place  of 
Abode. 


Wandsworth 
Common. 


Nature  of 
Qnaliflcation. 


Freehold  share 
In  Folham- 
bridge. 


Street^  Lane,  or 
Place,  &c 


On  and  abutting 
the  Thames. 


ILlo.  Ca8.— Vol.  IV. 


James  Buckingham  Bevington  was  not  objected 
to,  but  I  expunged  his  name  from  the  list  of  voters, 
on  the  ground  Uiat  his  qualification  in  the  Ust  iras 
insufficient  in  law  to  entitle  him  to  vote  according 
to  the  decision  of  the  Court  of  G.  P.  on  the  24th 
Nov.  1864,  in  the  case  of  Tmer  v.  Nichols,  11  L.  T. 
Rep.  N.  S.  509,  on  appeal  from  the  decision  of  the 
revising  barrister  for  the  Eastern  Division  of  the 
county  of  Surrey,  the  court  having,  in  that  case, 
decided  that  shareholders  in  the  Fulham  and  Putney 
Bridge  have  no  qualification,  and  are  not  entitled  to 
vote  in  respect  of  their  shares  therein.  It  wa 
admitted  that  there  was  no  distinction  between  that 
case  and  the  present,  but  it  was  contended  on  the 
part  of  the  said  James  Buckingham  Bevington, 
that,  as  no  objecdon  had  been  made  by  any  party  to 
his  name  being  retained  on  the  register,  either  on 
the  ground  of  the  decision  of  Tepper  v.  Nichols,  or 
on  any  other  ground,  and  as  his  qualification  as 
stated  in  the  list  of  voters  was  in  form  end 
substance  independently  of  that  decision  sufficient 
in  law  to  entitle  him  to  vote,  I  had  no  power  to 
expimge  his  name,  but  must  treat  his  qualification 
as  good  on  the  face  of  the  register  untU  proved  or 
shown  to  be  insufficient  by  the  decision  in  Tepper  v. 
Nichols  being  formally  brought  before  me  by  means 
of  an  objection  to  his  vote,  without  which  I  could 
take  no  judicial  notice  of  such  decision.  I  held  that 
the  qualification  of  the  said  James  Buckingham 
Bevington,  as  stated  in  the  list  revised  by  me,  was  in 
form  and  in  substance  the  same  as  that  which  in 
the  case  of  Tepper  v.  Nichols  had  been  decided  to  be 
insufficient  in  law  to  entitle  the  claimants  therein 
mentioned  to  vote  in  respect  of  such  qualification, 
and  that  I  was  bound,  in  accordance  with  that 
decision,  whether  it  was  or  was  not  made  the  ground 
of  a  formal  objection  to  the  name  of  the  said  James 
Buckingham  Bevington  being  retained  on  the 
register,  to  expunge  his  name.  If  the  court  shall 
be  of  opinion  that  my  decision  was  wrong,  the  name 
of  the  said  James  Buckingham  Bevington  ought  to 
be  inserted  in  the  said  list  of  voters  for  the  parish 
of  Fulham ;  otherwise  should  remain  expunged. 

Serjt.  Hayes  (Hon.  R.  Bcurhe  with  him)  for  the 
app. — ^The  revising  barrister  struck  out  the  voter's 
name  because  his  qualification  was  the  same  as  in 
Tepper  v.  Nichols.  This  he  had  no  right  to  do  as  long 
as  the  qualification  was  good  on  the  face  of  it, 
unless  a  regular  objection  had  been  made : 

6  Vict  0.  18,  s.  40. 
[He  was  stopped  by  the  Court] 
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Gainsford  v.  Freeman. 


[C.  P. 


Le  Breton  for  the  reap. — ^The  qualification  was  not 
sufficient  in  law.  This  case  and  the  case  of  Tqiper 
T.  Nichols  is  admitted  on  all  hands  to  he  undistin- 
guishable. 

KBATnro,  J. — Only  by  the  political  agent ;  I  admit 
the  qualification  is  good  on  ^  face  of  it. 

Erlb,  G.  J. — ^The  court  are  of  opinion  that  the 
matter  is  too  clear  for  argument.  If  the  qualifica- 
tion is  good  on  the  face  of  it,  the  revising  barrister 
must  pass  it  This  information  of  a  matter  of  fact 
must  be  brought  before  him  by  a  person  who  has 
qualified  himself  as  an  objector  to  bring  the  matter 
to  his  attention.  [Bylbs,  J. — As  an  illustration  of 
that,  suppose  a  man  were  to  say,  '*  I  claim  for  a 
freehold  in  Middlesex  in  respect  of  a  freehold  estate 
in  the  county  of  York,"  or  **  I  claim  in  respect  of  an 
annuity  for  seven  years."]  That  would  be  bad  on 
the  face  of  it. 

Decision  revened. 


Gainsford  v.  Pbebm an. 

CounUf  vote — Assignee  of  the  residue  of  a  term  of  not 
less  than  sixty  years^2  WiU,  4,  c  45,  s.  20—6  Vict, 
c.  18,  s,  74. 

Th€  testator^  who  was  possessed  of  certain  leasehold 
property  for  a  term  of  999  yearSj  by  his  will  gave 
ana  devised  to  trustees  ail  his  real  and  personal  estate 
upon  trust  to  pay  aU  the  rents  and  profits^  ^c,  to  his 
wife  for  her  2i/e,  and  after  her  decease,  as  to  one 
undivided  sixth  share  of  his  said  trust'estate,  to  his 
son  ^the  claimant),  dunng  his  life,  andctfUr  his  decease 
to  his  children  as  tenants  in  common. 

Held,  that  this  son  was  not  equitably  entitled  cu  assignee 
to  lands  or  tenements  of  the  clear  yearly  value  of  \0L 
for  the  unexpired  residue  of  a  term  origindOy  created 
for  not  less  than  sixty  years,  within  the  meaning  of 
the  20th  section  of  the  Reform  Act  and  the  l^th 
section  of  the  Registration  Act ;  and,  therefore,  that 
he  was  not  entitled  to  vote, 

•This  was  an  appeal  against  the  decision  of  the 
revising  banister. 

At  a  court  duly  held  on  the  8rd  Oct.  1865,  at 
Dobcross,  in  the  Southern  Division  of  the  West 
Biding  of  the  coimty  of  York,  before  me,  one  of  the 
barristers  appointed  to  revise  the  list  of  voters  in 
the  election  of  knights  of  the  shire  for  the  said 
riding,  one  Thomas  Hadfleld  duly  objected  to 
John  Chadwick  Jackson,  who  claims  to  have  his 
name  inserted  in  the  list  (then  under  revision)  of 
voters  for  the  township  of  Saddleworth,  in  and  for 
the  said  division. 

The  name  stood  on  the  list  of  claimants  for  the 
said  township  as  follows : 


Name  of 
Voter. 


JaokBOD, 

John  Chftd- 

wiek. 


Place  of 
Abode. 


28,     Albert- 
street, 
Humps, 
OkUiein. 


Nature  of 
QaalUloattoiL 


One-aixth  share 
of  foorteen 
leaaehold  oot* 
tages,  held  for 
a  term  of  998 
years. 


Street,  Lane, 
Place,  fta 


New-road,  Coun- 
try-end, Sad- 
dleworui,  in 
the  ooGupatton 
of  Margaret 
Dlggle  and 
others. 


I  found  as  a  fact  that  John  Jackson,  the  father 
of  the  claimant,  by  hia  will  gave,  devised,  and 
bequeathed  unto  trustees,  their  heirs,  executors, 
administrators,  and  assigns,  all  his  real  and  per- 
sonal estate  upon  trust  to  pay  the  rents  and  annual 
produce  thereof  to  his  wife  (who,  as  well  as  the 
testator,  died  previous  to  the  81st  July  1864)  for 
her  life,  and  from  and  after  her  decease,  then  as  to 
one  individual  sixth  share  of  his  said  trust-estate 
upon  trust  to  pay  the  annual  rents  and  produce 


thereof  unto  his  son  John  Ohadwick  (the  claimant) 
during  his  life,  and  from  and  after  the  death  of  his 
said  son  (the  claimant),  then  as  to  the  said  one-sixth 
share  of  his  said  trust-estate  upon  trust  for  all  and 
every  the  children  or  child  of  his  said  son  living  at 
the  testator's  decease,  or  bom  afterwards,  who  should 
attain  the  age  of  twenty-one  years,  or  who  dying 
under  that  age  should  leave  issue  at  his  or  her 
decease,  to  be  divided  amongst  such  children,  if 
more  Uian  one,  in  equal  shares  as  tenants  in  com- 
mon, and  their,  his,  or  her  heirs,  executors,  admi- 
nistrators, and  assigns  respectively.  I  also  found 
that  the  said  testator  was  possessed  for  a  term  of 
999  years  of  the  said  leasehold  cottages,  and  that 
it  was  in  respect  of  one-sixth  share  of  the  same  so 
devised  as  i^oresald  bv  the  said  will  that  the 
claimant  John  Chadwick  Jackson  claimed  to  vote. 
And  I  further  found  that  the  annual  income  of  the 
said  sixth  share  amounted  to  more  than  10^  a-year. 

The  points  taken  on  the  part  of  the  claimant  were, 
that  the  gift  of  the  rents  and  produce  of  the  one- 
sixth  share  of  the  leasehold  cottages  for  the  life  of 
the  claimant  was  equivalent  to  a  ^t  of  the  whole 
term  to  him  if  he  should  so  long  live,  and,  as  in 
contemplation  of  law,  the  life  might  last  longer  than 
the  term,  that  the  claimant  was  as  cestui  que  trust  of 
the  term  of  999  years  an  equitable  leaseholder  or 
equitable  assignee  of  a  lease  within  the  meaning  of 
the  20th  section  of  the  2  WilL  4,  c  45,  and  being  in 
receipt  of  the  clear  yearly  sum  of  lOL  over  and 
above  all  rents  and  charges  payable  out  of  the  same, 
he  was  entitled  to  a  vote.  And  on  the  part  of  the 
objector,  that  the  testator  being  only  possessed  of  a 
term  of  years  could  not  give  a  greater  estate  in  the 
premises  than  that  which  he  possessed,  and  that  the 
claimant  waa  not,  in  the  language  of  sect  20  of  the 
Reform  Act,  entitled  either  as  lessee  or  assignee  to 
the  one-sixth  for  the  unexpired  residue  pf  a  term 
originally  created  for  a  penod  of  sixty  years,  but 
only  for  such  a  portion  of  the  term  as  his  own  life 
might  endure.  I  allowed  the  vote  subject  to  this 
case.  If  the  court  should  be  of  opinion  that  under 
the  above  circumstances  the  claimant  was  qualified, 
the  register  will  remain  unaltered ;  but  if  the  court 
shall  be  of  opinion  that  the  dumant  was  not 
qualified,  the  register  shall  be  amended  by  striking 
out  the  name  of  the  claimant  John  Chadwick 
Jackson  therefrom. 

The  2  WiU.  4,  c.  45,  s.  20,  enacts, 

Thateyeiy  male  person  of  fnU  age  and  not  subjeot  to  any  legal 
incapacity,  who  shall  be  entitled,  either  as  lessee  or  assignee, 
to  any  lands  or  tenements,  whether  of  freehold  or  of  any  other 
tenure  wbateTer,  for  the  unexpired  rMldoe,  whatever  it  may 
be,  of  any  term  originally  created  for  a  period  of  not  less  than 
sixty  years  (whether  determinable  on  a  life  or  Utos  or  not),  ot 
the  dear  yearly  value  of  ten  pounds  OTer  and  above  all  rents 
and  charges  payaUe  out  of  or  in  respeot  of  the  same,  shall  be 
entitled  to  the  county  franchise. 

And  the  6  Vict  c  18,  s.  74,  enacts, 

That  no  mortgagee  of  any  landa  or  tenements  shall  have 
any  vote  in  the  election  of  a  knight  or  knights  of  the  shire  (or 
borough  member)  for  or  by  reason  of  any  mortgage  estate 
therein,  unless  he  be  in  the  actual  possession  or  In  receipt  ot 
the  rents  and  profits  thersot,  but  that  the  mortgagor  in  actual 
possession  or  in  receipt  of  the  rents  and  profits  thereof  shall 
and  may  TOte  for  the  same  notwithstandkig  such  mortgage. 
And  that  no  trustee  of  any  lands  or  tenements  shall,  in  any 
case,  hare  a  right  to  vote  in  any  such  election  for  or  by  reason 
of  any  trust-estate  therein ;  but  that  the  etsM  f  m  Invt  ia 
actual  poasession,  or  in  receipt  of  the  rents  and  profits,  though 
he  may  receiTC  tiie  same  tnrough  the  hands  of  the  tmstoB, 
shall  and  may  vote  for  the  same,  notwithstanding  any  such 
trask 

C.  Bowen  for  the  app. — The  question  in  this  case 
is,  whether  the  claimant  is  the  assignee  of  the  unex- 
pired residue  of  a  term  originally  created  for  not  less 
than  sixty  years  within  the  meaning  of  the  20th 
section  of  the  Reform  Act.  I  contend  that  he  is  not, 
as  he  has  only  the  residue  of  the  term  for  life  and 
has  no  power  to  assign  it  to  a  third  person.  The 
testator  had  the  residue  of  the  term  for  999  years, 
but  that  residue  did  not  pass  by  will  to  the  claimant. 
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MuaUttf,  Q.  C.  for  the  resp. — If  there  be  a  devise 
•or  asaigoment  of  a  term  to  A.  for  life  with  remainder 
over  to  A.'b  children  absolutely,  the  whole  term  is 
vested  in  A. ;  and  if  he  dies  in  the  term,  his  children 
take  by  way  of  executory  devise,  the  whole  term  is 
Tested,  and  the  condition  takes  effect  as  an  execu- 
tory devise :  (Afanning'a  ca»t,  8  Co.  Rep,  94  ;  Lani- 
jpeft  case^  10  Co.  Kep.  47.)  As  the  legal  estate  then 
is  in  the  trustees,  who  if  it  had  not  been  for  the  Act 
might  have  voted,  why  should  not  the  cestui  que 
-iritst  who  is  really  the  equitable  owner  of  the  term  ? 

Krlb,  G.  J. — ^I  am  of  opinion  that  the  decision 
of  the  revising  barrister  was  wrong.  The  Reform 
Act,  under  sect.  20,  creates  the  qualification  upon 
which  the  claimant  rests.  The  enactment  is, 
"^  Every  person  entitled  as  lessee  to  any  lands, 
"Whether  of  freehold  or  any  other  tenure,  for  the  un- 
expired residue,  whatever  it  may  be,  of  any  term 
originally  created  for  the  period  of  not  less  than 
sixty  years,  whether  determinable  on  a  life  or  lives, 
of  the  dear  yearly  value  of  not  less  than  10/.  over 
•and  above  all  rates  and  charges  payable  out  of  the 
same.*'  Now,  the  claimant  makes  his  claim  on  the 
groand  that  he  is  entitled  to  lands  for  the  unex- 
pired residue  of  a  term  originally  created  for  the 
period  of  not  less  than  sixty  years,  which  term  was 
not  determinable  on  any  lives.  Has  he  then  the 
unexpired  residue  of  such  a  term  ?  The  term  was 
created  for  999  years,  and  then  the  testator  in  pos- 
session of  that  term  devised  it  to  trustees  in  trust 
€or  the  claimant  for  his  life,  and  he  says  that,  in 
law,  the  chattel  interest  of  the  term  being  less  than 
an  estate  for  life,  the  whole  of  that  term  must  he 
<XHisidered  vested  in  him  during  the  currency  of  his 
life.  But  I  think  ^on  cannot  resort  to  that  legal 
'fiction.  Ho  is  not,  m  truth,  entitled  to  the  unex- 
piredjpesidue  of  a  term  of  999  years,  as  put  by  Mr. 
Bowen  very  clearly  and  concisely.  He  is  entitled 
to  the  unexpired  residue  of  that  term  during  his 
life,  and  his  interest  in  that  determines  with  his 
life ;  after  his  life  the  residue  of  that  term  goes  over 
according  to  the  executory  devises  contained  in  the 
same  wilL  I  think  that  he  cannot  claim  under 
sect.  20  of  the  Reform  Act,  because  it  is  clear  he 
cannot  call  upon  the  trustee  to  assign  the  lands  to 
him ;  he  must  hold  them  in  trust  for  him  during 
his  Ufe,  and  afterwards  those  that  come  after  him 
under  the  executory  devises.  Then  he  is  obliged  to 
resort  to  the  6  Vict.  c.  18,  s.  74,  which  provides  a 
prohibition  to  trustees  from  voting,  and  gives  a 
right  to  the  cestui  que  trust  to  vote.  But,  I  think, 
if  he  claims  as  a  cestui  que  trust  under  a  will,  he 
must  take  it  subject  to  the  rights  and  liabilities 
equitably  in  respect  of  this  term.  If  he  comes  in 
in  that  capacity  he  clearly  has  not  got  the  unexpired 
term  of  999  years,  but  he  has  got  so  much  of  the 
term  of  999  years  as  shall  be  consistent  with  the 
years  of  his  own  life.  Therefore,  he  has  not  the 
•qualification  under  which  he  claims. 

WiLLSS,  J. — ^I  am  of  the  same  opinion.  With 
reference  to  the  words  of  the  74th  section,  the 
'Cestui  que  trust  who  is  in  actual  possession,  or  in  the 
receipt  of  the  rents  and  profits  tiiereof,  shall  repre- 
sent the  property  for  the  purpose  of  voting.  I  do  not 
see  how  one  can  say  a  cestui  que  trust  is  within  the 
section  who  is  not  beneficially  entitled  to  an  estate 
within  the  terms  of  the  20th  section  of  the  Reform 
Act.  Here  the  cestui  que  trust  does  not  come  within 
it  because  ho  is  not  entitled  to  the  unexpired  residue 
of  the  term,  but  only  for  life.  He  says  he  has  a 
beneficial  interest  in  the  entirety  of  the  residue  of 
the  term ;  it  seems  to  me  that  he  has  no  beneficial 
interest  to  that  extent,  because  it  is  subject  to  be 
limited  by  his  death,  under  tiie  section,  and  conse- 
•quently  he  has  no  right 

Bti*b8,  J. — Sect.  20  of  the  original  Reform  Act 


read  with  this  sect.  74  of  the  6  Vict,  seems  to  have 
this  effect,  that  a  man  cannot  be  deprived  of  his 
vote  because  he  has  not  a  legal  estate ;  but  that 
he  shall  vote,  mortgage  or  trust  notwithstanding. 
Now  it  is  not  necessary  to  consider  the  question 
with  respect  to  what  the  possession  would  be  if 
he  had  had  a  legal  estate,  whether  by  legal  fiction 
or  not,  for  that  is  not  the  case  here.  This  is  a  case 
where  we  have  an  equitable  interest,  and  we  must 
see  if  the  words  in  the  statute  are  complied  with. 
Now  the  words  are,  that  an  equitable  interest 
shall  endure  to  the  end  of  the  term.  Here  it  would 
not,  and  therefore  the  claimant  has  not  an  equitable 
interest  for  the  unexpired  residue  of  the  term  with- 
in the  meaning  of  the  Act. 

Kbativo,  J. — I  am  of  the  same  opinion.  It  is 
admitted  it  is  perfectly  clear  that  the  voter  cannot 
claim  in  respect  of  any  legal  interest  in  this  term  ; 
in  other  words,  he  could  not,  looking  at  the  20th 
section,  claim  to  vote.  But  it  is  said  the  74th 
section  gives  to  beneficial  ownership  the  same  rights 
as  to  legal  ownerships.  If  he  claims  beneficially 
the  court  must  see  what  it  is  he  claims  beneficially. 
If  he  can  claim  beneficially  he  must  claim  not  only 
the  residue  of  the  unexpired  term,  but  a  life-interest 
in  the  term  with  respect  to  which  the  20th  section 
does  not  give  him  a  vote.  I  am  therefore  of  opinion 
that  the  revising  barrister  was  wrong. 

Decision  reversed. 


Jones  v.  Jokes. 

Election  law — Notices  of  objection — How  dated 

Where  a  notice  of  objection  served  on  Hie  overseers  was 
dated  on  the  12th  Aug.,  but  was  in  reality  signed  ou. 
the  ISthy  the  Court  held  that  the  notice  W€U  good,  as  it 
is  not  necessary,  under  6  Vict,  c.  18,  s.  7,  schedule 
A,  No,  4,  that  it  sliould  be  signed  by  the  chjector  on 
the  day  it  bears  date,  so  long  as  it  be  signed  by  him 
on  any  day  on  which  he  is  qualified  to  object. 

Parkinson  v.  Brophy,  15  /r.  C,  L,  Rep.  846,  com- 
ment on  and  dissented  from. 

This  was  a  consolidated  appeal. 

At  the  court  held  on  the  28th  Oct.  1865,  at  Tan-y- 
bwlch,  for  the  revision  of  the  list  of  voters  for  the 
parishes  of  Festiniog,  Trawsfynydd,  Llanfihangel, 
Traethase,  Llanfwthen,  and  Llandecwyn,  in  the 
county  of  Merioneth,  John  Jones  objected  to  the 
name  of  Richard  Jones  being  retained  on  the  list  of 
voters  for  the  county  of  Merioneth.  The  name  of 
Richard  Jones  appeared  in  the  list  of  voters  thus, 
viz.: 


Jones, 
Blchard. 


Bodyfydda* 
Trawsfynydd. 


House  and  land 
as  occupier. 


Bodyfyddik 


The  notice  of  objection  to  the  said  Richard  Jones 
was  dated  the  18th  Aug.  1865,  but  the  notice  to 
the  overseers  was  dated  on  the  12th  Aug.  1865.  It 
was  proved  that  both  notices  were  signed  by  the 
objector  on  the  18th  Aug.  1865,  aiid  that  they  were 
duly  served. 

It  was  contended  on  the  part  of  the  said  Richard 
Jones,  the  person  objected  to,  that  the  notice  to  the 
overseer  was  invalid,  because  it  contained  a  date 
different  from  that  on  which  it  was  signed,  and  that 
the  notice  ought  to  have  been  dated  the  day  on  which 
it  was  signed.  It  was  contended  on  the  part  of  tho 
objector  that  the  notice  was  sufilcient.  This  was 
the  only  question  raised,  and  I  held  that  the  notice 
of  objection  was  bad,  and  retained  the  vote  for  that 
reason.  At  the  same  court  the  said  John  Jones 
objected  to  the  names  of  the  several  other  persons 
whose  names  and  qualifications  are  set  forth  in  the 
schedule  hereto  being  retained  in  the  several  lists 
respectively  mentioned  in  the   said   schedule   of 
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persons  entitled  to  vote  in  the  election  of  a  member 
for  the  county  of  Merioneth.  In  all  the  cases  the 
notices  to  the  parties  objected  to  and  to  the  OYerseers, 
were  dated  respectively  on  the  same  dars  as  the 
notices  in  the  case  of  the  said  Richard  Jones,  viz. 
^e  12th  and  18th,  and  were  signed  on  the  same  day, 
Tiz.  the  18th.  I  decided  that  the  notices  in  all  the 
cases  were  bad.  The  validity  of  the  notices  of 
objection  in  all  the  cases  hereinbefore  mentioned 
depends  upon  the  same  point  of  law,  and  the  appeals 
ought  to  be  consolidated.  If  the  Court  of  C.  P.  shall 
be  of  opinion  that  my  decision  was  wrong,  and 
the  notices  were  valid,  then  the  names  of  lUchard 
Jones  and  of  the  several  other  persons  whose  names 
and  qualifications  are  set  forth  in  the  schedule  are 
to  be  expunged  from  the  respective  lists  in  which 
they  have  been  retained. 

Granvitte  Somerset  for  the  app. — ^The  notice  in  this 
case  was  perfectly  good.  The  year  and  the  month 
were  correctly  stated  on  it,  it  was  duly  served,  and 
the  parties  objected  to  were  not  in  any  way  preju- 
diced by  the  overseer's  notice  bearing  the  date  it 
did.  Is  it  necessary,  therefore,  that  the  form  No.  4 
given  in  schedule  A.  should  be  strictly  followed? 
The  Act  says  the  notice  shall  be  according  to  that 
form,  "or  to  the  like  effect."  In  the  case  of  Par- 
kinson ▼.  Brophy,  15  Ir.  Com.  Law  Rep.  846,  which 
was  the  case  upon  which  the  barrister  founded  his 
opinion,  the  date  on  the  printed  notices  of  objection 
was  the  10th  Aug.  1864,  and  the  objector  signed 
them  after  that  day,  but  he  did  not  know  precisely 
on  what  day :  and  the  majority  of  the  court  held 
that  the  notices  were  bad,  Hayes,  J.  dissenting. 
The  section  in  the  Irish  Act  was  the  same  as  that  in 
the  English  Act.  The  case  of  Beenlen  v.  Hockin, 
1  Lutw.  526,  comes  nearest  to  the  present  case ; 
there  the  notice  did  not  specify  the  year,  and  it  was 
held  bad ;  but  the  vear  and  not  the  day  is  mentioned 
in  sect.  7.  In  Aieiboume  v.  Greenfield^  1  K.  &  G. 
261,  it  was  held  that  the  objector  must  state  his 
present  place  of  abode  when  he  sig^s  the  notice. 
In  Bishop  V.  Helps,  1  Lutw.  353,  it  was  held  that  the 
production  of  a  stamped  duplicate  notice  of  objec- 
tion was  conclusive  evidence  of  service  in  due  course 
of  post.  If,  therefore,  a  notice  were  dated  the  21st 
or  22nd  Aug.,  but  tho  post-mark  was  that  of  the 
l8th  Aug.,  the  revising  barrister  would  be  obliged 
to  hold  that  it  had  been  served  in  time,  although 
the  day  of  the  date  contradicted  it.    He  also  cited 

Knowks  V.  Brooking^  1  Lutw.  461 ;  and 

Jones  V.  Cumming^  1  Lutw.  157. 

Morgan  Uoyd  for  the  resp. — The  barrister  was 
right  in  deciding  in  the  way  he  did,  as  the  notice 
was  bad  both  on  principle  and  authority.  Sect.  7 
says,  "  And  every  person  so  objecting  shall,  on  or 
before  the  25th  Aug.  in  such  year,  give  or  cause 
to  be  given  to  the  overseers  of  the  poor  of  the 
parish  to  which  the  list  of  voters  containing  the 
name  of  the  person  so  objected  to  may  relate,  a 
notice,  according  to  the  form  numbered  4  in  the 
first  schedule  A.,  or  to  the  like  effect ;  and  the  per- 
son so  objecting  shall  also,  on  or  before  the  said 
25th  Aug.,  give  or  cause  to  be  given  to  the  person 
so  objected  to,  or  leave  or  cause  to  be  left  at  his 
place  of  abode,  as  described  in  such  list,  a  notice 
according  to  the  form  numbered  5  in  the  said 
schedule,  or  to  the  like  effect."  These  directions 
must  be  strictly  followed.  The  101st  section  pro- 
vides that  no  misnomer  or  inaccurate  description  of 
any  person,  place,  or  thing  named  or  described  in 
any  schedule  to  this  Act  annexed,  or  in  any  list  or 
register  of  voters,  or  in  any  notice  required  by  this 
Act,  shall  in  anywise  prevent  or  abridge  the  opera- 
tion of  this  Act  with  respect  to  such  person,  place, 
•or  thing ;"  but  this  proviso  does  not  apply  here, 
because  this  was  no  mistake,  as  the  objector  wrote 
what  he  meant  to  write. 


Somerset  in  reply. 

£rle,  C.  J. — ^I  am  of  opinion  that  this  decisions 
ought  to  be  reversed.  The  notices  of  objectioi»> 
under  6  Vict.  c.  18,  sched.  A.,  Nos.  4  and  5^ 
were  notices  of  objection  delivered  to  the  overseer 
and  to  the  party  objected  to;  both  of  them  were- 
actually  signed — that  is,  the  operative  ink  that  con- 
stituted it  a  perfect  instrument  came  on  those  two 
pieces  of  paper  on  the  18th  Aug. ;  but  the  notice  to 
the  overseer  was  dated  the  12th  Aug.,  and  the  notice- 
to  tiie  party  objected  to  was  dated  the  18th  Aug.. 
The  objection  is  taken  that  the  notice  to  the  over- 
seer, purporting  to  bear  date  on  the  12th,  was  voidt 
because  it  did  not  become  a  complete  instrument; 
until  the  18th.  It  was  said  that  the  requisition  of 
the  statute  is  clear  to  require  that  the  notice  to  the 
overseer  should  bear  upon  the  face  of  it  the  exact 
day  of  the  month  on  which  it  was  signed.  I  think 
the  Act  of  Parliament  does  not  clearly  require  that. 
The  Act  says  that  notice  must  be  given,  and  that  it 
must  have  at  the  bottom  of  it  a  date,  and  that  date 
must  contain  the  day  of  the  month  and  the  year, 
and  must  have  the  name  of  the  party  and  place  of 
abode  so  objecting.  I  think,  if  it  is  signed  on  any- 
day  during  which  the  objector  is  qualified  by  law 
to  object,  that,  as  far  as  the  date  is  signed  at  the 
bottom,  it  would  be  a  valid  instrument,  although 
the  name  was  put  to  the  paper  upon  a  day  different 
from  the  day  that  he  specified  in  the  instrument.. 
The  objector  can  only  be  qualified  to  object  between 
the  1st  and  the  25th  Aug.,  and  I  cannot  see,  taking 
all  the  contingencies  that  can  arise,  anv  materiality- 
to  the  interest  of  any  human  being,  if  he  delivers  it 
according  to  law  within  the  time  in  which  it  would 
be  operative,  whether  the  day  of  the  month  specified 
in  the  date  at  the  foot  was  the  exact  day  when  the 
pen  marked  his  name,  or  any  other  day  within  the 
time.  Very  often  parties  may  have  a  design  in, 
doing  this,  and  may  pause  and  hesitate  between 
the  inchoate  design  and  the  completion  of  it. 
It  may  be  that  a  man  intending  to  object  may 
have  prepared  a  number  of  notices  of  objection 
complete  in  everything  except  the  signature  of  the 
parties,  on  the  12th  Aug.,  and  then  said,  "  Shall  I 
commit  myself  to  all  the  anxieties  and  the  expenses 
that  are  incident  to  the  giving  these  notices  and  the 
sequel  that  will  follow  ?"  and,  being  in  doubt,  may 
have  kept  them  in  his  pocket  till  the  18th,  and  then 
he  may  have  completed  tiiem  by  signing  the  name 
"  John  Jones,"  as  it  is  here.  If  that  were  so,  it  is  not 
of  the  smallest  consequence  to  any  human  being 
whether  he  left  the  12th  as  it  was,  or  whether  he 
altered  the  12th  to  the  18th.  Nothing  on  earth  can 
be  pointed  out  to  show  that  there  is  any  materiality 
in  that.  I  am  of  opinion  that  the  Legislature  haa- 
uniformly  a  sensible  real  purpose  in  view ;  we  are 
bound  in  law  to  take  that  to  be  so,  and  we  ought 
to  interpret  the  Act  of  Parliament  in  such  a  way  as 
to  carry  out  the  purpose  of  the  Legislature.  It  i» 
in  accordance  with  that  view  of  the  law  that  we 
held  that  the  objector  was  required  to  sign  and  put 
his  place  of  abode  in  the  notice  of  objection ;  we 
held  that  he  must  give  his  true  place  of  abode  at 
the  time  that  he  docs  the  operative  act;  and  the 
reason  why  we  held  that  he  must  give  his  place  of 
abode  was  because  the  party  objected  to  has  an 
interest  in  knowing  who  his  adversary  is.  That 
certainly  was  a  material  puipose ;  there  might  be 
ulterior  consequences,  therefore  you,  the  party  who 
are  about  to  bring  trouble,  anxiety,  and  litigation 
on  your  neighbour  will  say  who  you  are  and  where 
you  are  to  be  met  with.  Then  the  court  held  that 
you  must  specify  some  year  in  the  notice,  for  other* 
wise,  as  was  said  by  Maule,  J.  in  Beenlen  y.  Hockin^, 
1  Lutw.  537,  if  a  man  had  a  good  vote,  and  were 
objected  to  year  after  year,  he  might  come  up  the 
first  year  and  defend  his  rote^  and  the  next  year 
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ithe  notice  of  objection  might  be  senred  at  his 
hoiiae  in  his  absence;  on  his  return  he  would 
«ee  the  undated  paper  lying  on  his  table,  and 
.sappodng  it  to  be  the  old  notice  he  might  neg- 
iect  to  attend  before  the  revising  barrister,  and 
•80  his  name  would  be  struck  o£F  the  list  of  voters. 
That  being  the  reason  of  the  English  decisions,  this 
ifluestion  came  before  the  court  in  Ireland.  I  have 
had  occasion  to  say  in  other  places  at  other  times, 
4md  I  again  repeat  it  here,  that  there  never  were  a 
«et  of  men  in  any  judicial  capacity  for  whom,  as  a 
body,  I  entertain  greater  deference  and  respect  than 
I  do  for  the  judges  in  the  courts  in  Ireland.  Hav- 
ing seen  their  judgments  in  the  H.  of  L.,  I  have 
been  much  struck  with  the  thorough  learning,  acute- 
jiess,  and  industry  displayed  by  those  learned  judges ; 
and  while  differing  from  them  here  as  a  body,  I  feel 
Jbound  to  say  that  I  myself  concur  with  Hayes,  J. 
1  am  of  opinion  that  these  requirements  are  all 
requirements  for  a  purpose;  and  when  the  court 
jequired  that  the  year  of  our  Lord  and  the  place 
should  be  specified,  we  did  it  with  an  ulterior  pur- 
4K)se,  which  was  Effected  by  demanding  that  those 
requisitions  should  be  obeyed.  But  if  to  give  the 
€xact  day  of  the  month  can  effect  no  purpose  what- 
ever, and  might  defeat  a  great  number  of  important 
interests,  if  we  required  that  the  exact  day  on  which 
Ihe  ink  marked  the  Christian  and  surname  should 
•be  inserted,  we  should  be  requiring  an  empty  form, 
answering  no  intelligible  rational  purpose  whatever, 
juid  we  never  meant  to  go  that  length  in  the  judg- 
jnents,  to  some  of  which  I  was  a  party ;  and  therefore 
the  distinction  taken  by  Hayes,  J.  is  the  right  one. 
We  think  the  Act  of  Parliament  is  not  so  perfectly 
«lear  as  the  majority  of  the  judges  in  the  Irish 
court  seem  to  have  thought.  Where  the  Act  com- 
mands you  to  do  a  thing  which  is  beyond  all  doubt, 
there  is  an  end  of  the  argument  whether  it  answers 
JL  good  purpose  or  not.  If  the  command  is  capable 
H>f  two  constructions,  I  quite  agree  that  the  purpose 
•is  to  be  considered ;  and  according  to  the  purpose  to 
Jbe  effected  the  judgment  should  incline  to  one  con- 
-stmction  rather  than  to  the  other.  I  think  the 
iwising  barrister  was  quite  right  in  acting  on  so 
•strong  an  authority  as  the  one  brought  before  him ; 
but  when  his  decision  comes  to  be  considered,  in  my 
opinion  it  should  be  reversed. 

WiLLBS,  J. — ^I  am  of  the  same  opinion,  although 
•during  a  portion  of  the  argument  I  entertained 
considerable  doubt  as  to  whether  I  ought  to  go 
with  the  judgment  of  the  majority  of  the  court  in 
Ireland,  or  with  the  judgment  of  the  dissenting 
Judge ;  but,  as  this  Act  appears  to  have  been  care- 
fully framed,  with  a  view  as  far  as  possible  to  sub- 
atance,  I  agree  with  the  latter.  The  notices  are  to 
be  in  the  form  given,  or  to  the  like  effect,  and  I 
think  we  are  at  liberty  to  see  whether  the  notice 
^hat  has  been  given  in  this  case  does  comply  with 
the  substantial  requisites  of  the  Act— whether  it  is 
in  a  form  which  complies  with  the  terms  of  the 
schedule,  and  whether  it  also  complies  in  substance 
with  that  which  is  required  by  the  Act.  The 
notioe  must  not  be  a  departure  from  the  form  which 
is  given  by  the  statute,  wherever  such  departure 
would  deprive  the  form  of  any  effect  that  it  would 
have  on  the  proceeding^  which  the  Act  prescribes. 
I  find  the  Act  prescribes  that  the  notice  shall  be 
•dated,  and,  as  was  pointed  out  in  the  argument,  in 
one  part  of  the  schedule  the  Act  uses  the  words 
**  dated  the  day  of  ; "  in  other  parts  the  Act 
uses  the  words  ''  dated  this  day  of  ."  That 
is  very  striking  to  show  that  theLiBgislature  did  not 
mean  a  mere  verbal  and  literal  compliance  with 
the  statute;  and  we  also  find  the  words  in  the 
cUtute  *<  to  the  like  effect."  Then  the  date  is  given 
'or  a  purpose,  and  the  date  consists  of  two  parts ; 
iln%  of  the  time,  and  secondly,  of  the  place  of 


abode  of  the  person.  Although  in  a  modem  accep- 
tation where  a  date  is  mentioned  you  mean  the 
time,  as  in  the  dating  of  a  letter,  yet  the  meaning 
of  date  is  just  as  much  to  include  the  place  as  the 
time.  It  may  either  mean  the  precise  time  and 
place,  or  it  may  mean  the  time  or  place  at  which 
the  document  is  issued  so  as  to  become  operative. 
In  the  case  I  referred  to  of  the  fiat  in  bankruptcy, 
the  latter  was  considered  to  be  the  meaning  of  date ; 
it  meant  not  merely  the  day  which  was  put  on  the 
document  as  being  the  time  at  which  it  received  the 
completion  of  the  formalities  necessary  to  make  it 
operative  when  issued,  but  the  date  of  the  giving  it 
out  from  the  office :  (^Pewtress  v.  Annan,  9  Dowl.  828.) 
I  apprehend  that  it  does  not  mean  necessarily  that 
that  which  follows  was  done  on  that  express  day. 
Although  it  might  express  the  day  on  which  the 
document  was  signed,  it  might  equally  well  mean 
the  date  at  which  it  was  issued.  Here,  however,  it 
could  hardly  mean  the  latter,  otherwise  the  person 
who  serves  such  a  notice,  if  it  was  left  at  the  house, 
must  have  an  inkhom  with  him  to  put  in  the  date, 
and  an  almanac  with  him  to  see  that  he  is  putting 
in  the  precise  date.  Such  could  never  have  been 
intended.  Is  it  then  to  be  the  precise  time  at  which 
the  person  puts  his  name  to  it  ?  If  it  were  so,  this 
would  follow,  that  a  man  might  put  his  name  to  a 
document  on  the  12th  Aug.,  the  date  of  the  overseer's 
notice  in  this  case ;  might  keep  it  in  his  pocket  till 
the  18th ;  and  might  then  serve  it  with  the  date  on 
it  of  the  12th;  and  that  would  be  perfectly  good. 
But  the  notion  suggested  is,  that  tne  Legislature 
meant  this,  that  a  man  who  put  his  name  on  it  after 
it  was  dated  should  not  be  allowed  to  do  that  and 
then  serve  it,  though  when  served  it  would  be  pre- 
cisely the  same  document,  having  the  some  effect 
as  if  he  had  signed  it  when  it  was  dated.  I  see 
nothing  in  the  Act  which  should  lead  me  to  sup- 
pose that  the  Legislature  intended  that  this  strange 
conclusion  should  be  the  one  pronounced  by  the 
court.  Then,  if  that  is  not  the  right  one,  I  must 
seek  to  find  some  other  conclusion  which  may  be 
reasonable,  which  will  give  ^ect  to  the  intention 
of  the  Legislature  and  comply  with  the  language 
used.  I  think,  upon  the  whole,  that  is  to  be  found 
in  the  construction  which  my  Lord  has  pronounced 
as  the  one  which  this  court  will  put  on  the  statute, 
viz.,  that  the  document  must  bear  a  date,  because 
it  is  only  within  certain  days  that  the  notice  can  be 
served.  It  ought  to  appear  on  the  face  of  it  to  be 
a  notice  which  complies  with  the  provisions  of  the 
Act,  and  should,  in  fact,  be  a  notice  dated  and 
signed  by  the  person  who  has  a  right  to  object  at 
a  time  when  he  had  that  right.  If  this  be  complied 
with,  the  intention  of  the  Legislature  will  be  carried 
out,  and  no  violence  will  be  done  to  the  Act. 

Byles,  J. — I  am  of  the  same  opinion.  The 
question  is  one  of  very  great  importance ;  as  has 
been  pointed  out,  it  not  only  extends  to  all  objections, 
but  to  all  claims,  and  therefore  an  error  in  the  date 
of  the  claim  might  disfranchise  a  large  portion  of 
the  constituency.  The  difficulty  seems  to  have 
arisen  from  not  distinguishing  between  what  the 
Act  requires  and  what  it  does  not  require.  The 
schedule  No.  4  says,  "  dated  the  day  of        .'* 

I  agree  with  my  brother  Willes  that  *'  date  "  does 
not  necessarily  there  mean  signature,  and  I  should 
say  it  does  not  usually  mean  signature.  It  means 
the  time  when  the  instrument  is  delivered.  Even 
with  respect  to  the  most  formal  instrument  known 
to  the  law,  a  deed,  there  may  be  an  apparent  date 
on  a  deed,  but  the  true  date  of  the  deed  is  the  day 
of  delivery ;  prinUt  facie,  that  applies  to  other  instru- 
ments. I  find  that  the  first  meaning  attributed  to 
the  word  <<  date  **  in  Webster^s  Dictionary  is,  "  the 
addition  to  a  writing  which  specifies  the  year,  month, 
and  day,"  not  when  it  was  signed,  but  '*  when  it*- 
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-was  given  or  executed ;"  and  then,  as  my  brother 
AVilles  has  observed,  there  is  the  other  meaning  of 
date,  and  "  to  the  date  is  usually  added  the  name  of 
the  place  where  a  writing  is  executed,  and  this  is 
sometimes  included  in  the  term  date."  Therefore, 
the  Act,  when  it  snys,  dated  such  a  day,  means, 
I)erfected  such  a  day.  That  is  not  only  the  popular, 
but  the  etymological  and  original  meaning  of  the 
word  date.  Just  apply  that  to  this  document.  The 
true  date  of  this  document  was  the  18th,  for  then  it 
was  delivered,  and  then  the  figures  12  which  were 
on  it  ought  to  have  been  altered  by  the  party 
making  the  objection  to  the  18th.  That  was  not 
done.  It  seems  to  me  at  least  this  is  a  case  which 
clearly  falls  within  sect.  101,  for  that  section  enacts 
**  that  no  misnomer  or  inaccurate  description  of  any 
person,  place,  or  thing  in  any  notice  shnll  prevent  or 
abridge  the  operation  of  the  Act."  It  applies  in 
terms  to  the  notice,  and  as  to  the  word  '^  thing," 
Lord  Tenterden  said,  "Of  all  the  words  in  the 
English  language,  the  word  *  thing*  was  the  most 
comprehensive :  it  comprehends  both  place  and 
time."  This,  therefore,  is  an  inaccuracy  within  the 
words  of  that  clause.  It  has  been  held  in  this 
court  that  it  only  applies  where  persons  did  one 
thing  and  meant  another.  '  The  objector  here 
made  a  mistake,  and  delivered  a  document  to  which 
a  wrong  date  was  assigned  ;  that  ought  to  have 
been  altered  by  him  on  the  spot ;  but  it  seems  to 
have  been  overlooked  and  neglected.  That  seems 
to  have  been  an  inaccuracy  or  mistake.  Upon  these 
grounds  I  entertain  no  doubt  that,  supposing  there 
were — and  I  do  not  agree  that  there  was — ^anything 
wrong  in  this  case ;  but  supposing  there  were,  the 
healing  clause  at  the  end  of  the  section  would 
abundantly  cure  the  defect. 

Keating,  J. — ^I  am  of  the  same  opinion  that  has 
been  expressed  by  the  other  members  of  the  court. 
The  statute  requires  that  every  party  objecting  to 
another's  vote  is  to  give  two  notices,  one  to  the 
party  whose  vote  is  objected  to,  the  other  to  the 
overseer.  In  the  present  case,  the  notice  given  to 
the  party  was  unexceptional,  and  tlie  notice  given 
to  the  overseer  was  perfectly  good  on  the  face  of  it. 
The  object  of  the  notice  was  accomplished.  We 
are  to  infer  from  the  statement  of  the  case  that 
everything  that  the  overseer  was  bound  to  do  in 
respect  of  a  valid  notice  was  done,  and  the  only 
objection  taken  to  the  mode  in  which  the  objector 
proceeded  was,  that  the  notice  to  the  overseer  on 
the  face  of  it  was  dated  on  the  12th,  but  was  not 
signed  in  fact  until  the  18th.  Had  it  not  been  for 
the  case  in  the  Irish  Ex.  Ch.,  I  confess  I  should  have 
thought  that  it  was  very  clear  that  the  objection 
could  not  prevail.  I  need  not  say  that,  although 
the  decisions  of  the  Irish  courts  are  not  binding 
on  the  courts  as  authority,  yet,  as  my  Lord  has 
already  remarked,  they  are  looked  at  with  great 
respect  and  deference  by  the  courts  of  this  country, 
and  I,  for  one,  should  pause  before  I  dissented  from 
the  decision  of  the  majority  of  a  court  composed  as 
the  court  in  the  Ex.  Ch.  in  the  case  referred  to  was 
composed,  unless  I  thought  I  saw  my  way  very 
clearly.  The  majority  of  the  court  in  that  case 
proceeded  on  these  grounds.  They  say  it  has  been 
decided  by  the  C.F.  in  England  that' the  place  of 
abode  in  a  notice  of  objection  must  be  accurately 
stated ;  and  therefore,  by  analogy  of  reasoning,  we 
think  that  the  date  must  be  expressed  with  equal 
accuracy.  Hayes,  J.  denied  that  any  such  sequitur 
was  inevitable,  and,  after  giving  to  this  case  every 
consideration  that  I  can,  it  seems  to  me  that  he  was 
clear -v  right.  For  it  by  no  means  follows,  for  the 
reaso:.:*  already  pointed  out  by  my  Lord,  that  because 
the  place  of  abode  must  be  accurately  stated,  there 
lieinga  purpose  to  be  attained  by  such  accuracy,  that 
therefore  the  same  reasoning  should  apply  to  the  date 


unless  the  object  to  be  accomplished  was  the  samCy, 
and  there  was  a  purpose  to  be  answered  by  insl^tingp 
on  the  same  accuracy.    It  was  not  suggested  in 
Ireland,  it  has  not  been  suggested  here,  and  it  wr» 
admitted  on  the  part  of  the  majority  of  the  court, 
that    the  interests  of  no  human  being  could   b& 
affected  by  the  alleged  mistake.    Then  are  we  in 
that  state  of  things  to  apply  the  reasoning  that  pre- 
vails in  this  court  with  reference  to  the  place  of 
abode  to  the  date  ?    It  seems  to  me  that,  unless  we- 
are  compelled  to  do  it,  we  ought  not  to  do  it,  and  I 
cannot  find  that  we  are  at  all  compelled  so  to  do. 
The  consequences  pointed  out  by  my  brother  Bylcs 
would  immediately  follow  from  our  holding,  in  ac- 
cordance with  the  decision  in  Ireland,  that  any 
mistake  in  the  date  of  a  notice  to  be  given  under 
this  Act  which   requires  a  date  would  at  once- 
vitiate  the  document.    It  seems  to  me  that  we  pur- 
sue a' safe  and  wise  course  in  avoiding  such  a  con- 
clusion, and  that  although,  as  my  Lord  has  said^ 
the  revising  barrister  was  quite  right,  sitting  where 
he  did,  in  giving  the  weight  that  he  did  to  the  Irish 
decision,  when  it  comes  to  be  examined  it  docs  not 
bind  tills  court,  and  I  think  that  his  decision  there- 
fore should  be  reversed. 

Decision  reversed. 


COUBT  OF  EXOHEaUER. 

Beported  by  H.  Lbioh  and  £.  Lcmley,  Esqn.,  BarrUt«n-At-LAW. 


Nov,  15  and  25,  1865. 

Gordon  xsd  AyoTHsn  v.  The  Vestbt  of  St. 
James's,  Westminster. 

Action  for  damage  ht/  leakage  of  water  from  a  drain — 
Metropolis  Local  Managetnent  Act  1865 — 18  5*  19 
Vict.   c.   120 — Liability  of  vestry  for  the  state  of 
parochial  drains — Negligence — Evidence  of 

Defts.,  in  whom,  under  the  Metropolis  Loccd  Manage- 
ment jict  1855,  were  vested,  and  who  had  the  control 
and  management  of,  all  the  drains  and  sewers  in  the 
parish  (except  the  main  sewers),  gave  leave  to  the 
Drinking  fountains  Association  to  erect  a  drinking^ 
fountain  in  Argyll-place,  near  to  pits*  premises,  and 
undertook  to  pay  for  the  supply  of  water  thereto  at  the 
rate  of  fifteen  gallons  per  nour  day  and  night.  The 
suppty  was  in  a  stremn  of  a  quarter  of  an  inch  in 
diatneter,  and  the  surplus  or  waste  water  wcu  carried 
off  by  a  waste-pipe,  which  also,  6y  leave  of  defts,  and 
under  the  superintendence  of  their  surveyor,  was  con* 
nectedwith  a  gully  drain  or  sewer  which  ran  close  to 
pits,'  wine-cellars  and  descended  into  the  main  sewa'^ 
underneath  such  cellars.  The  fountain  commenced 
working  in  April  1862,  and  in  Sept.  1863  a  quantity 
of  water,  which  had  escaped  fj-om  the  auUy  drain  aiui 
accumulated  at  the  back  of  the  wall  of  the  cellars,  forced 
its  way  into  pits.*  cellars  and  damaged  their  stock  of 
wine  there.  Thereupon,  by  order  of  defts.,  tJie  gulfy 
drain  was  opened,  and  it  was  found  that  the  earth  on 
which  it  had  oricpnaUu  rested  had  sunk,  and  so  the 
bottom  of  the  drain  haa  cracked  and  become  leaky,  and 
caused  the  damage.  A  new  pipe-barrel  drain  was 
then  substituted  (y  defts.  for  the  old  gully  drain,  since 
which  no  leakage haaoccutred.  The gwlv  drain,  which 
was  an  ordinary  brick  drain,  was  made  before  pits* 
cellars,  which  were  about  forty  years  old,  wa'e  built. 
The  walls  of  the  cellats  were  in  good  condition,  and 
until  the  erection  of  the  fountain  liad  been  dry  and 
free  from  damp,  Pits,  were  ignorant  of  the  condition 
of  the  gully  drain  or  of  the  water  outside  their  cellar 
wall  until  this  occurrence,  and  defts,  had  no  means  of 
ascertaimng  its  state  unless  they  had  opened  it,  which 
they  did  not  do  till  Sept.  1863,  after  tlie  water  had 
escaped  into  pits.*  cellars,  as  they  had  no  previous 
notice  that  it  was  out  of  repair,  Uon/licting  evidence- 
was  given  before  the  arbitrator  as  to  the  cause  of  tine 
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si»kmg  oftha  toil  of  the  drain,  and  he  staled  that  it 
was  impossible  at  this  distance  of  time  to  form  a 
mOisfactory  opinion  upon  the  point. 

In  an  action  to  recover  damages  from  defts,  for  the 
injury  sustained  by  the  leakage  of  water  from  the  drain 
into  pits.*  cellars,  through  the  alleged  neglect  of  duty  on 
the  part  of  the  defis,  in  not  properly  examining  the 
drain,  at  the  time  the  roaste-ptpefrom  the  fountain 
tmu,  Inf  their  permission,  introduced  into  it,  andascer- 
taining  thut  tt  was  in  a  Jit  condition  to  perform  the 
additional  duty  thereby  imposed  on  it ;  it  was 

HM  that,  under  the  circumst4inces  stated,  there  was  no 
emdence  of  negligence  en  the  part  of  the  defis,,  and 
therefore,  following  the  decision  of  the  Ex,  in  Fletcher 
r.  Rylands  and  another,  antep,  121 ;  84  L,  J.  177, 
Ex^  the  pits,  were  not  entitled  to  recover. 

Special  Case. 

This  was  an  action  by  pits.,  wine  merchants  in 
Argyll-place  and  King-street,  Regent-street,  in  the 
pariah  al  St.  James,  Westminster,  against  d^ts.,  to 
recoTer  damages  for  injury  sustained  by  water 
coming  into  their  wine-cellars  and  damaging  their 
wine  in  manner  hereinafter  stated. 

At  the  trial  in  Trinity  Term  1864,  at  the  Middlesex 
sittings,  before  Martin,  B.  and  a  special  jury,  a 
rerdict  was  found  by  consent  for  pits.,  subject  to  a 
special  case  to  be  stated  by  a  barrister  for  th^ 
opinion  of  the  court,  as  to  the  defts.'  liability,  the 
question  of  damages  being  referred  to  an  assessor 
named  by  the  judge,  who  subsequently  assessed 
them  at  800L 

The  pleadings  which  accompanied  and  formed 
part  of  the  speml  case  were  as  follows : 

The  first  count  of  the  declaration  stated 

That  before  and  at  the  time,  Ac.  plla  oarrled  on  biurineia  aa 
Trine  mercbantfl  at  Na  1,  Ai^ll-place,  Begent-street,  and  at 
KlDg-«treet,  Ac.,  and  were  posaesaed  of  certain  wlne-cellara 
there,  in  which  they  kept  large  quantities  of  wine  for  nse  in 
miair  said  hoaineaa,  the  said  cellars  being  situate  in  and  run- 
ning underneath  the  roads  of  Amll-place  aforesaid  and  Eing^ 
street  aforesaid,  in  front  of  and  adjoining  to  the  house  of  pits. ; 
and  that  after  the  passing  of  (he  2detropolls  Local  Manage- 
ment Act  1856,  and  before  the  eonunitting,  fta,  def ta  were  a 
vestry  duly  oonstitatedf  or  the  said  pariah  of  St  James,  Westmln- 
Bier,  onder  the  said  Act,  and  being  so  constituted,  had  thereby 
YWled  in  them,  and  had  under  their  omto,  custody,  and  control, 
as  soeh  vestry  as  aforesaid,  all  the  drains  and  sewers  (except 
the  main  sewers;  of  the  said  ptfish,  and  the  gnllim  connected 
therewith ;  and  were,  as  such  Testiy  as  aforesaid,  bound  to 
repair,  maintain,  and  keep  the  same  in  good  and  proper  order 
and  repair ;  and  that  afterwards,  and  before  the  committing, 
ACL,  den&,  as  such  vestry  as  aforesaid,  permitted  and  suffered 
a  certain  association  of  persons,  called  "The  Metropolitan 
Drinking  Fountains  Association,"  to  erect  a  drinking-fonntain 
in  Argyll-place  aforesaid,  upon  land  under  the  control  of  the 
■aid  vestry  as  such  vestry  as  aforesaid,  and  to  lead  and  place 
the  overflow  pipesof  the  Midfountain  which  were  used  for  carry- 
ing away  the  surplus  water  from  the  same,  to  and  into,  and  to 
be  connected  with,  a  certain  drain  or  sewer,  not  being  a  main 
eewer,  in  Argyll-place  aforesaid,  which  said  drain  or  sewer  is 
near  to  the  said  cellare  of  pits.,  such  drain  or  sewer  being 
then  vested  in,  and  being  under  ttie  care  and  control  of,  def  te- 
as such  vestiy  as  aforesaid,  and  which  said  drain  or  sewer 
defts^  as  such  vestry  as  aforesaid,  were  liable  and  bound  to 
repair,  maintain,  and  keep  in  proper  state  and  condition, 
together  with  the  other  drains  and  sewere  so  vested  in  them  as 
aforesaid;  and  that  afterwards,  and  after  the  said  overflow 
p^Ms  of  the  said  fountain  had  been  connected  with  the  sold 
dimin  or  sewer  as  aforesaid,  and  whilst  the  said  sewer  or  drain 
oonttnoed  nnder  Uie  care  and  control  of  defts.  as  itforesaid; 
and  whilst  they  were  so  liable  and  bound  to  repcUr  and 
Tnaintain  the  same  as  aforesaid,  deftab  neglected  their  duty 
as  such  vestry  as  aforesaid  in  this,  t|iat  Uiey  unlawfully, 
wrongfully,  and  negligently  permitted  and  suffered  the 
said  drain  or  sewer  into  which  the  said  overflow 
pipes  of  the  said  fountidn  had  been  led  and  placed 
as  aforesaid,  to  become  ruinous,  leaky,  insufficient  and 
out  of  repair,  so  that  on  divera  days  and  times  con- 
ttnnooalv  between  1st  and  SOth  SepL  1863  large  quantities  of 
the  surplus  water,  refuse,  and  other  water  necessarily  running 
and  flowing  from  the  said  fountain,  and  from  the  overflow 
pipes  of  the  same,  and  also  from  a  gully  connected  with  the 
■yd  drain  or  sewer  into  the  said  dram  or  sewer,  in  order  to  be 
thereby  carried  and  conveyed  away  to  and  into  a  certain  main 
■ewer,  flowed,  leaked,  and  percolated  through  and  out  of  the 
walls  and  sides  of  the  said  drain  or  sewer  into  the  soil  and 
earth  surrounding  the  same,  and  then  and  without  any  default 
of  ptta  neceoaarily  and  unavoidably  percolated  and  flowed 


through  tho  said  soli  to  and  Into  the  said  wine-cellara  of  pits, 
and  into  the  bins  thereof,  and  in  and  upon  the  wine  stored 
therein,  to  wit  [stating  the  quantity],  thereby  causing  the  tem- 
perature of  the  said  cellan  to  be  reduced  by  the  entrance  of 
the  said  water  into  the  said  cellare  and  tibie  said  bins,  and 
chilled  and  injured  the  said  wine,  &c.  Allegation  of  damage 
to  the  wine,  Ac.,  and  special  damage  in  pits,  thereby  losing  the 
suppljring  of  certain  ordere  for  wine,  Ac. 

The  second  count  charged 

That  defts.  being  such  vestry.  See,  and  while  pits,  were  such 
wine  merchants,  Ac,  as  in  the  sold  first  count  mentioned, 
unlawfully,  wrongfuUv,  and  negligently  permitted  and 
suffered  a  certain  gully,  ftnd  a  certain  sewer  or  drain,  in 
Argyll-place  aforesud,  situated  respectively  near  to  the  said 
cellare  of  pits.,  which  said  gully  and  the  said  drain  or  sewer 
were  then  vested  in  and  under  the  care  and  control  of  defts., 
as  such  vestry  as  aforesaid,  and  which  they  were,  as  such 
vestry  as  in  first  count  mentioned,  bound  to  maintain  and 
repair,  to  become  insufflcient,  ruinous,  and  out  of  repair, 
whereby,  and  through  no  default  of  pits.,  on  the  said  day  and 
times  in  flret  count  mentioned,  large  quantities  of  water, 
which  were  necessarily  running  and  passing  into  the  said 
gully  and  into  and  through  the  said  drain  or  sewer,  through 
the  insuffloiency  of  the  same  and  not  otherwises  ran  and  per- 
colated through  and  out  of  the  said  sully  and  also  through  and 
out  of  the  walls  and  sides  of  the  said  drain  or  sewer  into  the 
earth  and  soil  surrounding  the  same,  and  from  the  same  to 
and  into  the  said  cellare  of  pits.,  and  thereby  caused  the 
damage  to  pits,  as  in  drat  count  alleged. 

Flea,  not  guilty  (by  stat.  25  &  26  Vict.  c.  102, 
se^ts.  106,  112,  116,  70,  69,  68 ;  18  &  19  Vict  c.  120, 
sects.  68,  69,  70,  71,  72,  250,  261). 

Notice  of  action  was  duly  served  on  the  vestry, 
pursuant  to  25  &  26  Vict.  c.  102,  s.  106,  more  than 
one  month  before  action  brought.  Defts.  are  a 
restry  duly  constituted  for  the  parish  of  St.  James's, 
Westminster,  under  the  Metropolis  Local  Manage- 
ment Act  1855  (18  &  19  Vict.  c.  120),  under  which 
Act  and  the  Amendment  Acts  (19  &  20  Vict.  c.  112 ; 
21  &  22  Vict.  c.  104 ;  24  &  25  Vict.  c.  61 ;  and 
25  &  26  Vict  c.  102)  they  act.  Sects.  68  and  69  of 
tiie  first-mentioned  Act  rest  the  drains  and  sewers, 
except  the  main  sewers,  in  them,  and  contain  pro- 
yisions  as  to  their  reparation  and  maintenance. 

In  Aug.  1861  the  restry  gave  permission  to  the 
Metropolitan  Free  Drinking  Fountains  Association 
to  erect  a  drinking-fountain  on  the  north  side  of 
Argyll-place,  nearly  opposite  to  pits.'  premises. 

In  Sept.  1861  the  association  accordingly  erected 
the  fountain,  and  carried  off  the  surplus  water  by 
a  waste-pipe,  which  they  connected  with  a  gully 
drain,  which  ran  from  a  gully  in  Argyll-place,  op- 
posite pits.'  house  and  close  to  their  wine-cellars, 
and  then  descended  into  a  main  sewer  underneath 
the  said  cellars.  This  connection  of  the  pipe  with  the 
guUy  drain  was  made  wnder  the  superintendence  of  the 
surveyor  of  the  vestry. . 

The  fountain  commenced  working  in  April  1862, 
the  water  supplied  to  it,  for  which  the  vestry  have 
undertaken  to  pay,  was  at  the  rate  of  fifteen 
gallons  per  hour  day  and  night  More  water  is 
wasted  than  used,  and  the  waste  water  passes  into 
tha  waste-pipe,  and  from  thence  into  the  gully 
drain ;  the  stream  of  waste  water  so  flowing  into  the 
waste-pipe  being  about  a  quarter  of  an  inch  in 
diameter. 

Early  in  Sept.  1863,  a  considerable  quantity  of 
water  found  its  way  into  pits.'  cellars,  and  it  was 
ascertained  that  this  wat^r  came  through  the  mortar 
of  the  wall  of  the  cellars  next  to  the  gully  drain 
at  a  part  of  the  wall  between  seven  and  eight  feet 
from  the  floor  of  the  cellars  behind  bin  19.  The 
water  remained  in  the  cellars  several  days  and 
caused  damage  to  some  of  the  wine  there,  which, 
as  has  been  stated,  has  been  assessed  at  SOOl  The 
stock  of  wine  at  the  time  in  the  cellars  was  worth 
11,000/: 

Shortly  after  this  influx  of  water  the  gully  drain 
was  opened  by  order  of  the  vestry,  and  was  found 
to  be  very  much  out  of  repair.  Tne  earth  beneath 
the  drain  on  which  it  had  originally  rested  had  sunk, 
and  left  the  bottom  of  the  drain  unsupported,  and 
so  caused  it  to  crack  and  become  leaky.    In  con- 
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Gordon  and  another  v.  Tub  Vestry  of  St.  Jambs'b,  Westminbtbr. 


[Ex. 


sequence  of  this  state  of  the  drain  the  water  which 
flowed  from  the  waste-pipe  of  the  fountain  had 
escaped  from  the  drain,  acDumuhited  at  the  back  of 
the  wall  of  pits.'  cellars,  and  eventually  forced  its 
way  into  the  cellars  and  caused  the  damage  before 
described.  There  was  no  leakage  in  the  waste-pipe 
of  the  fountain. 

The  vestry  substituted  a  new  pipe  barrel  drain 
for  the  old  gully  drain,  the  bottom  of  which  gully 
drain  was  so  out  of  repair  that  it  fell  in  when  their 
servant  was  examining  it,  and  since  the  pipe  barrel 
drain  was  substituted  for  the  gully  drain  there  has 
been  no  escape  of  water  into  pits.'  cellars. 

The  gully  drain  was  made  before  pits.'  cellars 
were  built.  It  was  a  brick  drain,  built  in  the 
manner,  and  of  the  materials,  in  and  of  which  such 
drains  were  built  about  forty  or  fifty  years  ago, 
when  such  drains  were  seldom  made  perfectly 
water-tight.  The  wall  of  pits.'  cellars,  through 
which  the  water  percolated,  was  built  agiunst  the 
gully  drain,  and  was  on  an  average  sixteen  inches 
thick,  faced  on  the  inside  with  brick,  and  rough 
and  jagged  on  the  outside.  It  has  not  bulged  or 
cracked,  and  was  built  of  sufftcient  strength  to 
resist  any  pressure  to  which  cellars  in  such  a  posi- 
tion are  usually  exposed.  But  for  tiie  escape  of 
water  from  the  drain  no  damage  would  have  been 
sustained  by  pits.  The  cellars  have  been  occupied 
as  wine-cellars  b>  pits,  and  their  predecessors  for 
forty  years.  Until  the  water  found  its  way  into 
them  in  Sept.  1863,  they  had  always  been  perfectly 
drv  and  free  from  damp,  and  fit  for  use  as  wine- 
cellars. 

The  soil  beneath  the  gully  drain  was  composed  of 
made  ground,  old  bricks,  bits  of  stone,  and  coals. 
The  sinking  of  this  soil  from  the  bottom  of  the  gully 
drain  had  caused  it  to  crack  and  become  leaky. 

On  behalf  of  pits,  evidence  was  given  before  the 
arbitrator  that  the  sinking  of  tlieir  soil  probably 
arose  from  its  not  having  been  well  and  sufficiently 
rammed  when  the  drain  was  made.  On  behalf  of 
defts.  evidence  was  given  that  the  probability  was 
that  the  persons  who  built  the  wall  of  pits.'  cellar, 
while  building  it,  removed  part  of  the  soil  beneath 
the  drain,  or  loosened  it  and  so  caused  it  to  sink. 

At  this  distance  of  time  the  arbitrators  stated  it  was 
impossible  to  form  a  satisfactory  opinion  as  to  the 
cause  of  the  sinking  of  the  soiL 

When  pits,  became  tenants  of  the  celUrs  in  1855, 
they  found  them  internally  perfectly  dry  and  in 
good  repair,  and  they  did  not  know,  and  had  no 
means  of  knowing,  the  condition  or  state  of  repair 
of  the  gully  drain,  or  of  the  outside  of  their  waU,  or 
its  position  with  reference  to  the  drain. 

When  in  1855  the  sewers  and  drains  vested  under 
18  &  19  Vict.  c.  120,  in  the  vestry,  no  plans  or  other 
materials  came  into  their  possession  from  which 
they  could  ascertain  the  position  and  state  of 
repair  of  this  gully  drain  and  of  the  wall  of  pits.' 
cellars,  unless  they  had  opened  the  pavement  and 
examined  it.  It  is  not  usual  so  to  examine  drains  and 
sewers  unless  there  is  reason  for  supposing  they 
require  repairs.  The  opening  of  such  drains  causes 
inconvenience  to  the  public  traffic  in  the  streets. 

The  vestiy  had  not  repaired  or  examined  this 
gully  drain  until  Sept  1868,  after  the  water 
escaped  into  pits.'  cellars,  and  they  had  no  notice 
before  that  time  that  it  was  out  of  repair. 

They  have  always  employed  competent  surveyors 
officers,  and  workmen.  » 

The  question  for  the  court  is,  whether  defts.,  as 
the  duly  constituted  vestry  of  the  parish  within 
which  the  gully  drain  is  situate,  are  under  the 
circumstances  liable  to  pits,  for  the  damage  sus- 
tained by  them.  If  the  court  are  of  opinion  defts. 
are  liable,  the  verdict  is  to  stand  and  be  entered 
for  800/. ;  but  if  the  court  should  be  of  opinion  the 


defts.  are  not  liable,  the  verdict  is  to  be  entered  for 
them. 

Fits.'  points : — 1.  Under  the  circumstances  stated 
defts.  are  liable  to  pits,  in  damages  for  the  injuzy 
done  to  the  wine  in  their  cellar  by  the  cntiy  of  the 
water  thereto  in  manner  and  from  the  causes  stated. 
2.  That  defts.  were  guilty  of  negligence  in  pear- 
mitting  the  Metropolitan  Free  Drinking  Fountain 
Association  to  erect  tlieir  fountain  so  near  to  pits.' 
cellars,  and  in  allowing  them  to  carry  their  su^^iis 
water  into  the  gully  drain  as  stated  in  the  case, 
without  first  taking  proper  measures  to  ascertain 
whether  or  not  the  said  gully  drain  was  a  sufficient 
and  proper  gully  and  in  a  proper  state  of  repair  to 
carry  o£F  such  surplus  water,  and  that  they  were 
liable  in  damages  to  t>lts.  for  the  damage  done  to 
their  stock  resulting  from  such  negligence. 

Befts.'  points  i—  1.  There  is  no  such  duty  imposed 
on  defts.  as  that  stated  in  the  several  counts  of  the 
declaration,  nor  any  facts  stated  in  the  case  suffi- 
cient to  raise  such  duty.  2.  There  is  not  any,  or 
at  all  events  anv  sufficient,  evidence  of  any  neglect 
of  any  duty  on  the  part  of  defts.  8.  Assuming  the 
duty  and  breach  of  duty  relied  on,  pits,  contributed 
to  the  injury  sustained  by  them  by  their  own  im- 
prudence and  neglect,  and  that  the  injury  being* 
only  partially,  if  at  all,  caused  by  the  neglect  of 
defts.,  they  are  not  liable.  4.  Assuming  neglect  or 
misfeasance  on  the  part  of  the  officers  of  defts., 
defts.  are  not  liable,  inasmuch  as  it  is  found  that  the 
officers  were  proper  and  competent  officers.  5. 
Assuming  that  defts.  by  their  neglect  caused  the 
injury  complained  of,  still  they  are  not  liable,  inas- 
much as  they  are  a  corporation,  acting  in  trust  for 
the  public,  and  having  no  funds  which  they  could 
lawfully  apply  to  compensate  pits.  6.  It  would 
have  been  an  illegal  act  on  the  part  of  the  defts.  to 
apply  their  funds  to  indemnify  pits.  7.  Assuming^ 
the  permission  given  by  defts.  to  erect  the  drink- 
ing-fountain  to  be  an  act  beyond  the  authority 
given  to  them  by  the  statute  constituting  them  a 
vestry,  it  is  not  an  act  capable  of  being  done 
by  the  vestry  as  such,  nor  for  which  the  corpo- 
ration funds  can  in  any  way  be  touched. 

TempUy  Q.  C.  and  H,  T.  Colt,  for  pits.,  contended 
that  defts.  were  liable.  By  sects.  68  and  69  of  18  & 
19  Vict.  c.  120  (the  Metropolis  Local  Management 
Act  1855),  all  drains  and  sewers  (excepting  main 
sewers)  were  vested  in  the  vestry  and  put  under 
their  control  and  management,  and  a  duty  was 
thereby  imposed  upon  them.  All  the  authorities  were 
collected  in  ^ucib  v.  WiUiama,  in  this  court,  S  H.  &  N. 
308;  27  L.  J.  837,  £x.  [Pioott,  B.— The  question 
there  was  whether  they  were  a  public  body.  Pol- 
lock, C.  B. — ^The  question  here  is,  which  is  the  party 
that  has  been  guilty  of  negligence,  whether  or 
not  the  building  of  pits.'  cellar  wall  was  the  cause 
of  the  drain  giving  way.  The  arbitrator  finds  it 
impossible  to  decide  that  fact  at  this  distance  of  time, 
and  so  he  leaves  it  open.  Are  then  we  to  decide  it  ?] 
Whatever  may  have' been  the  condition  of  the  gully 
drain  at  the  time  of  this  alteration,  it  was,  and  had 
been  always,  sufficient.  [Channell,  B. — Defts.  will 
say  they  are  protected  as  a  public  body.  It  is  for 
you  to  show  negligence.]  The  pipe  from  the 
drinking-fountain  was  put  in  by  defts.'  surveyor, 
and  the  gully  was  then  opened,  giving  them  full 
opportunity  of  seeing  if  it  was  of  sufficient 
strength  and  constitution  to  perform  the  fresh  duty 
imposed  upon  it.  Had  they  not  superintended 
the  work  they  would  have  been  guilty  of  negligence^ 
a  fortiori  then,  when  they  had  superintended  it,  it 
was  their  duty  carefully  to  examine  the  gully, 
which  they  did  not  do.  The  turning  a  continuous 
stream,  however  small,  into  a  gully  which  had 
before  only  carried  off  occasional  suiplus  water, was  a 
very  probable  source  of  damage.    Since  the  present 
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Ex.]  lU  Thb  Shsffield  Watbkwobks  Act  1864  akd  thb  Claims  or  Woaithby  and  Collm.  [Ex. 


eomplaint,  anew  and  sufficient  barrel  drain  had 
been  put  in,  which  answered  well,  and  that  should 
l&aTe  been  done  at  first  [Braicwbll,  B. — ^Might 
not  def ts.  say  to  the  Drinking  Fountain  Association, 
**  You  may  pour  your  water  down  our  guUy  if  you 
like,  but  you  must  take  the  consequences  of  doing 
•80;  it  is  sufficient  for  our  purposes,  but  whether 
capable  of  carrying  ofiE  your  fountain  water  or  not 
ve  neither  know  nor  care  ?'*]  The  case  of  a  priTate 
person  digging  at  his  own  risk  under  another's 
wall  by  the  owner's  leave  was  different  from  a 
public  body  in  whom  there  was  a  duty  which  they 
could  not  waive  or  exonerate  themselves  from. 
fPoUiOCK,  C.  B.— Then  you  say  that  if  the  drain 
had  given  way  without  this  additional  water,  the 
westry  would  have  been  liable.]  No,  because  it  was 
stated  in  the  case  that  the  drain  had  been  covered 
and  out  of  sight  for  forty  years,  and  there  was 
no  reason  to  suppose  that  it  was  out  of  order.  The 
vestry  paid  for  the  water  supplied  to  the  fountain. 
fBRAMWBLL,  B.— Then  they  caused  it  to  flow.] 
That  was  undoubtedly  so.  It  was  their  duty  to 
have  examined  the  drain  before  subjecting  it  to  the 
additional  duty.  [Channell,  B.  refers  to  Fktcher 
▼.  Upland,  13  L.  T.  Rep.  N.  S.  121 ;  34  L.  J.  177, 
£x^  and  the  judgment  of  Bramwell,  B.  therein.] 

The  Court,  without  calling  on  Keane,  Q.  C.  and 
a.  W,  Harrison,  who  appeared  to  argue  the  case  for 
the  defts.,  were  about  to  give  judgment  for  the 
def ts^  leaving  pits,  to  bring  error  if  so  inclined,  but 
having  suggested  that  a  nonsuit  should  be  entered, 
ao  that  pits,  might,  if  they  pleased,  bring  a  fresh 
action,  and  if  they  could  do  so,  bring  forward  more 
conclusive  evidence  of  negligence,  they  postponed 
^ving  judgment,  and  wouM,  if  necessary,  hear 
defts.'  counsel  before  doing  so. 

Cur.  adv.  vult. 

Nov.  25. — Pollock,  C.  B. — ^In  the  course  of  the 
argument  in  this  case,  a  few  days  ago,  the  court 
intimated  their  opinion,  and,  indeed,  their  reasons 
for  it;  but  they  suggested  that,  instead  of  their 
^ving  judgment  for  the  defts.,  the  pits,  should  be 
nonsuited,  and  bring  a  fresh  action ;  and  certainly 
the  court  thought  that  they  had  disposed  of  the 
case.  It  turned  out,  however,  that  that  arrange- 
ment would  confer  no  benefit  upon  the  pits.,  fur, 
there  being  in  the  present  case  a  more  special  limi- 
tation than  in  the  ordinary  statute  with  reference 
to  the  commencement  of  actions,  the  pits,  would  be 
too  late  to  bring  another  action,  and  therefore  Mr. 
Ten^ple,  on  the  part  of  the  pits.,  declined,  after 
having  made  this  discovery,  to  be  nonsuited,  and 
wished  rather  that  the  court  should  give  judgment, 
when,  if  it  were  against  him,  he  might  take  the  case 
to  error.  We  think  that  our  judgment  should  be 
for  the  defts.  I  do  not  think  it  necessary  now  to 
ipve  any  elaborate  judgment  beyond  saying  that,  in 
this  court,  we  have  decided  already  that,  if  there  be 
BO  evidence  of  negligence,  the  deft,  is  entitled  to 
judgment.  We  think  that  there  was,  in  the  present 
case,  no  evidence  of  negligence  on  the  part  of  the 
defts.,  and  therefore  we  thdnk  the  pits,  are  not  en- 
titled to  recover.  Mr.  Temple  may  take  the  case  to 
a  court  of  error  if  he  thinks  fit. 

Chaknell,  B. — ^I  consider,  if  I  were  in  a  situa- 
tion to  draw  the  inference  of  negligence  in  the  pre- 
sent case,  that  it  would  be  concluded  by  a  decision, 
though  not  a  unanimous  one,  of  this  court  in  tiie 
case  of  FUtcker  v.  Syhnda  (ubi  sup.')  during  the  last 
term.  I  am  not  sure  that,  if  I  were  at  liberty  to 
recousiderthe  matter,  whether  I  should  agree  with  the 
wiew  of  my  brother  Bramwell,  who  was  the  dissen- 
tient judge  in  that  case ;  but  I  feel  bound  by  the 
opinion  of  the  majority  of  the  court,  and  that 
liovems  the  present  case,  unless  we  could  draw  the 
anference  of  negligence,  which  I  am  unable  to  do. 


PiooTT,  B. — ^I  am  of  the  same  opinion.  I  thought 
at  the  time  of  the  argument  ^hat  there  was  some 
slight  evidence  of  negligence;  but,  having  since 
carefully  read  through  the  case,  I  cannot  discover 
that  there  was  any  negligence;  and  therefore  I 
agree  in  the  judgment  of  the  court. 

Judsmtni  for  dtJU. 

Attorneys  for  pits.,  Edtoards,  Lofton,  and  Jaquety 
8,  Ely-place,  Holbom. 

Attorneys  for  defts.,  C.  and  J.  AUen  and  Son,  17, 
Carlisle-street,  Soho. 


Saturday,  Nov.  25,  1865. 

Re  Thb   Shbffibld   Waterworks  Act  1804  ani> 
THE  Claims  of  George  Wraithby  and  George 

COLLIS. 

Local  Act — TaxcUhn  of  costs — Review  of. 

Where  a  local  Act  provided  for  the  assessment  of  certain 
claims  for  damages  by  commissioners  appointed  by  tlie 
Act,  and  directed  that  the  costs  of  the  proceedings 
relative  to  such  assessment  ^uld  be  taxed  and  settled 
in  case  of  difference  by  a  master  of  a  superior  court  at 
Westminster  (on  the  principles  and  according  to  the 
rules  and  on  payment  of  the  fees  observed  and  paid 
on  the  taxation  and  settlement  of  costs  in  actions  at 
law)  on  production  of  a  certijicate  of  the  commis' 
sioners  : 

Held,  that  the  court  had  no  power  to  order  a  review  of 
the  master's  taxation  under  the  Act. 

This  was  an  application  to  review  the  master's 
taxation  of  costs  in  the  matter  of  certain  claims  for 
compensation  arising  under  the  Sheffield  Water- 
works Act  1864  (27  &  28  Vict,  c  824).  By  this  Act 
provisions  were  made  for  the  assessment  of  damages 
arising  from  the  giving  way  of  the  Bradford  Dale 
Reservoir  of  the  Sheffield  Waterworks  Company. 
By  sect.  6  commissioners  were  appointed  to  execute 
the  provisions  of  the  Act  relating  to  such  assess- 
ment. By  sect.  59  the  commissioners  were  within 
a  certain  time  therein  mentioned  to  extract  from 
the  register  to  be  kept  of  claims,  the  name,  descrip- 
tion, and  address  of  each  claimant,  upon  whose 
claims  damages  should  have  been  assessed,  and  the 
amount  of  damages  assessed  thereon,  and  make  a 
schedule  of  those  particulars  and  annex  the  same  to 
a  general  certificate  thereof  under  the  hands  of  the 
commissioners  for  the  time  being. 

Sect.  66  provides  for  the  modes  in  which  the  costs 
of  proceedings  relative  to  claims  are  in  certain 
various  events  therein  mentioned  to  be  borne  and 
paid,  and  directs  the  commissioners  to  certify 
according  as  the  particular  case  falls  within  either 
of  the  various  modes.  By  the  67th  and  the  follow- 
ing sections  it  is  provided : 

All  such  oosta  ag  aforeaaid  shall  b«  doe  and  payable  from 
and  by  such  company,  and  any  claimant  respectively  at  the 
expiration  of  six  months  after  me  making  of  the  general  cer- 
tificate, provided  that  all  such  costs  shall  in  case  of  difference 
be  taxed  and  settled  on  production  of  a  certiflcate  of  the  com- 
missioners by  a  master  of  a  Superior  Court  at  Westminster 
(on  the  principles  and  according  to  the  roles,  and  on  payment 
of  the  fees  obsenred  and  paid  on  the  taxation  and  settlement 
of  costs  in  actions  at  law),  if  application  for  such  taxation  and 
settlement  is  made  by  either  party  within  the  last^mentioned 
period  of  six  months,  but  in  case  of  diHerence  such  costs  shall 
not  be  payable  at  any  tbne  unless  they  are  so  taxed  and 
settled 

Sect  68 : 

If  any  costs  payable  under  this  Act  by  the  company  or  a 
claimant  are  not  paid  within  twenty-eight  days  after  demand 
In  writing,  the  certificate  of  the  commissioners  respecting  such 
costs  shall  hare  the  effect  as  agamst  the  oompany  or  the 
claimant  of  a  judgment  recovered  for  the  amount  of  sttch 
costs  against  the  oompany  or  the  daimaint  in  one  of  the 
Superior  Ooorts  of  law  at  Westminster,  as  on  the  day  of  the 
data  of  the  general  certiflcate  and  afterwards  duly  registered^ 
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Ex.] 


Ex  parte  John  Austin. 


[Bail. 


but  payment  of  such  amount  shall  have  the  effect  of  eatia- 
f  action  duly  entered  up  upon  such  judgment. 

Sect.  60  provides  for  entering  up  judgment  for  the 
damages  assessed  and  interest  in  an  j  of  the  Superior 
Courts  of  law,  upon  production  of  an  extract  from 
the  general  certificate. 

By  sect.  70 : 

If  any  costs  payable  onder  this  Act  by  the  company,  or  a 
claimant,  or  any  part  of  such  costs,  are  or  Is  not  paid  within 
the  period  in  that  behalf  limited  by  this  Act,  judgment  shall 
at  any  time  after  the  expiration  of  that  period  be  entered  up 
against  the  company  or  the  claimant^  as  the  case  may  be,  in 
one  of  the  Superior  Courts  of  law  at  Westminster,  for  the 
amount  unpaid,  upon  the  production  to  the  proper  officer  of 
such  court  of  the  certificate  of  the  commiaiioners  respecting 
such  costs,  and  a  writ  or  writs  of  execution  may  be  issued 
upon  the  judgment  so  entered  up  as  upon  a  judgment  of  such 
court 

A  rule  haying  heen  ohtained  on  behalf  of  the 
company,  calling  upon  the  claimants  Wraithby  and 
Collis  to  show  cause  why  the  master  should  not 
review  his  taxation  of  costs  i^tive  to  their  daims, 

AfamstUf  Q.  C.  and  Shepherd  now  showed  cause 
against  tne  rule. — ^The  court  has  no  power  to  order  a 
review  of  the  taxation  of  the  master  in  this  case. 
The  master  does  not  act  as  the  officer  of  the  court 
here ;  there  is  no  judgment  to  be  given  necessarily 
by  ^s  court;  it  might  be  obtained  in  another 
court.  [Chanmell,  B. — ^Where  the  master  acts  as 
the  officer  of  the  court,  must  there  not  be  a  judg- 
ment or  quasi  judgment  of  the  court  in  existence  ?] 
Yes ;  and  here  the  judgment  is  that  of  the  com- 
missioners.   They  were  then  stopped,  and 

Pickering^  Q.  C,  MeUishy  Q.  C,  and  Qaain  were 
called  on  in  support  of  the  rule. — ^The  Act  obviously 
intended  to  put  questions  as  to  costs  within  the 
power  of  the  court.  The  master  must  act ;  he  is 
not  in  the  position  of  an  arbitrator.  Then,  suppose 
there  were  an  excess  of  jurisdiction,  can  it  be  con- 
tended that  the  proper  remedy  is  to  move  to  set 
aside  his  award  ?  [Pollock,  C.  B. — ^This  is  not 
the  case  of  an  awanl ;  it  is  like  saying  that  pro- 
perty shall  be  valued  by  some  person  connected 
with  the  business  of  valuation,  and  supposed  to  be 
well  acquainted  with  the  matter.]  The  taxation  is 
to  be  upon  the  principles  observed  in  taxation  of 
costs  in  an  action  at  law,  and  ought  to  be  under  the 
control  of  those  in  whose  guardianship  such  princi- 
ples are.  [Chakmell,  B.— It  is  no  act  of  the  court 
that  gives  these  costs;  it  is  the  certificate  of  the 
commissioners.]  It  will  be  very  unsatisfactory  if 
there  is  no  appeal  against  the  master's  decision ;  for 
application  may  be  made  to  any  master  of  any 
court,  and  what  security  will  thero  be  against  their 
differing  in  their  views?  Suppose  the  master 
refuses  altogether  to  tax ;  must  application  be  made 
to  the  Court  of  Q.  B.  for  a  mandamus  to  compel  a 
master  of  this  court  to  tax  costs  ?  [Cuannell,  B. 
— ^It  is  not  because  there  might  be  a  difficulty  in 
working  the  Act  that  we  are  to  exercise  a  power  we 
do  not  iK)ssess.] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule 
must  be  discharged.  The  rule  nisi  was  only  granted 
that  the  question  might  be  discussed.  If  it  had 
been  intended  by  the  Legislature  that  this  court 
should  review  the  taxation  of  these  costs  in  a  matter 
wholly  out  of  its  jurisdiction,  this  intention  would 
have  been  expressly  declared.  As  it  is  not  so  de- 
clared, I  think  w«  have  no  jurisdiction  in  the 
matter. 

Bramw^ll,  B. — ^I  am  of  the  same  opinion.  Those 
who  seek  to  induce  us  to  exercise  this  authority 
ought  to  show  good  reasons  why  we  should  possess 
it.  In  the  case  of  an  ordinary  action,  the  court 
awards  the  costs,  and  the  master  only  fixes  the 
amount  of  them.  This  is  not  so  here ;  these  costs 
are  not  awarded  by  the  court.  By  the  Act  the  costs 


are  to  be  taxed  and  settled  by  any  master  of  any 
court,  and  I  take  it,  if  the  party  applied  to  a  master 
of  this  court,  he  might  say,  "I  have  no  time  to 
attend  to  this  matter,  go  to  some  other  master ;'' 
and  I  do  not  know  that,  so  far  as  this  court  is  con- 
cerned, he  would  be  liable  to  any  consequences  for 
so  doing.  That  shows  that  he  does  not  act  as  an 
officer  of  this  court,  but  only  as  one  of  a  body  of 
designated  persons  who  have  this  jurisdiction. 

CiiANifELL  and  PiQOTT,  BB.  concurred. 

Rule  discharged. 

Attorney  for  the  Company,  W.  Pitman,  12,  King's- 
road,  Bedford-place. 


BAIL  GOU&T. 

Beporled  by  F.  Turkeb,  Esq.,  Barrister-at-Law. 

Saturday,  Nov.  25,  1865. 

Ex  parte  John  AuflTiw. 

Mandamus-^  Order  of  sessions — Costs, 

The  Court  will  not,  in  the  first  instance,  grant  a  rule  for 
a  mandamus  calling  on  a  public  body  to  make  a  rate 
for  payment  of  costs  due  to  a  successful  app.  against 
a  rate  which  has  been  quashed  at  quarter  sessions. 
The  proper  course  is  to  oring  the  sessions  order  for 
payment  of  costs  into  the  Ci  B.,  where  its  validi^ 
may  be  determined.  If  it  is  found  to  be  good,  and  ts 
nevertheless  disobeyed,  the  motion  for  mandamus  may 
then  be  made, 

Barrow  moved  for  a  rule  to  show  cause  why  a 
mandatnus  should  not  issue  to  the  commissioners  of 
the  town  of  MUton-next-Sittingboume,  calling  oa 
them  to  make  a  rate  for  the  punpose  of  paying  the 
applicant  certain  costs.  The  affidavits  showed  an 
appeal  to  the  quarter  sessions  of  the  county  of  Kent 
against  a  rate  made  by  these  commissioners.  The 
appeal  was  successful  and  the  court  ordered  the 
costs  to  be  paid.  The  costs  were  not  taxed  during^ 
the  sessions,  but  there  was  an  express  agreement 
that  they  might  be  taxed  out  of  sessions.  They 
were  ultimately  taxed  at  4G/.  odd,  and  an  order  for 
their  payment  was  served  on  the  commissioners^ 
The  clerk  to  the  commissioners  said  that  they  had 
no  funds,  and  begged  that  no  proceedings  might  be 
taken.  A  letter  was  afterwards  written  saying  that 
the  commissioners  could  not  pay  the  costs,  even  if 
they  had  the  willingness  to  do  so.  Now,  as  the 
commissioners  were  a  public  body,  the  court  would 
hardly  hold  them  personally  liable,  and  ever  since 
Bex  V.  Essex,  4  T.  R.  591,  594,  595,  it  had  been  held 
that  bodies  having  the  superintendence  of  the  public 
purse  must  have  the  power  of  appearing  as  def  ts.  in 
support  of  their  own  rate,  and  as  such  def  ts.  they 
were  liable  to  costs.  The  authority  to  levy  rates  was 
given  to  these  commissioners  by  1  Vict.  c.  ii.  s.  84 ;. 
Baanes's  Act  (12  &  13  Vict.  c.  45),  s.  5,  gives  power 
to  the  sessions  to  order  costs  in  all  cases  of  appeal ; 
Jervis's  Act  (11  &  12  Vict.  c.  48),  s.  27,  prescribes 
the  mode  of  enforcing  the  payment  of  such  costs. 
But  the  power  of  enforcing  the  order  is  in  Baines^s 
Act  (12  &  13  Vict.  c.  45),  s.  18,  where  it  is  enacted 
that  where  any  order  shall  be  made  by  any  court  of 
quarter  sessions,  on  the  application  of  any  i>erson 
entitled  to  enforce  the  same,  and  on  proof  of  neglect 
or  refusal  to  obey  such  order,  the  Court  of  Q.  B.,  or 
any  judge  thereof,  may  direct  such  order  to  be 
removed  into  the  Court  of  Q.  B.,  whereupon  such 
order  shall  be  of  the  same  force  and  effect,  and  may 
be  enforced  in  the  same  manner,  as  a  rule  made  by 
the  said  court. 

Blackbubit,  J. — ^Then  our  course  is  plain*    Yoa 
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ASCHES.] 


BjkiurBS  V.  Grant. 


[Abchbs. 


musc  make  an  express  demand  upon  the  commis- 
sioners for  payment  of  your  costs  in  obedience  to 
the  order  of  sessions.  If  they  refuse  you  must 
bring  the  order  into  the  Q.  B.,  when  the  question  of 
its  Talidity  may  be  determined.  Should  they  then 
disobey,  your  present  motion  may  be  made,  but  at 
present  you  are  too  soon. 

Rule  refused, 

COUBT   OF   AROHES. 
(CANTBBBUBT  ) 
Bepoited  by  Dr.  Swabbt,  BaiTi»ter-at-Law. 

Dec,  9  and  11,  1865,  and  Jan.  U,  1866. 

(Before  the  Right  Hon.  Stephen  Lushinoton, 

D.C.L.,  Dean.) 

Barnes  v.  Grant. 

« 

Church-rate — Inequality  of  assessmenL 

Where,  in  an  agricultural  parish,  in  which  Utile  change 
ef  value  or  property  had  taken,  a  church-rate  had 
Seen  made  on  a  poor-rate  assessment  of  old  standing^ 
but  corrected  from  time  to  time  in  vesfiy ;  the  court 
refiiaed  to  declare  such  assessment  unequal  on  a  mere 
comparison  with  a  valuation  for  poor-rate  made  under 
25  j*  26  Vict.  c.  103.  Such  last  valuation  not 
being  impeached,  but  no  poor-rate  having  been  made 
ipon  it  till  after  the  making  of  the  church-rate  in 
queetion. 

This  was  a  suit  brought  by  letters  of  request  from 
the  Consistorial  Court  of  Norwich,  by  the  pit.,  as 
sole  churchwarden  of  the  parish  of  Kettleburgh,  in 
Suffolk,  against  the  deft,  for  subtraction  of  church- 
rates.  For  an  earlier  stage  in  the  cause  see  12 
L.  T.  Rep.  N.  S.  361. 

The  libel,  as  amended,  alleged  a  vestry  meeting, 
the  13th  June,  1863,  at  which  a  rate  of  Id,  in  the 
pound  was  duly  made,  and  that  all  the  inhabitants 
and  other  ratepayers  of  the  parish,  with  the  excep- 
tion of  the  d^t.  James  Brighton  Grant,  had  paid 
the  rate  so  made,  and  that  he  was  duly  assessed 
on  Tarioos  premises  held  by  him  in  the  sum  of 
IL  13«.  ^d 

The  deft.*8  allegation  stated : — 1.  That  no  yalua- 
tion  had  been  made  of  the  properties  in  Kettleburgh 
since  the  year  1838,  till  the  valuation  made  under 
25  &26  Vict.  c.  103.  And  that  in  1846  the  parish 
officers  had  reduced  the  valuation  of  1838  generally 
and  throughout. 

2.  That  the  assessment  for  the  church-rate  was 
co^ed  from  the  assessment  for  poor-rate,  which 
was  in  existence  tip  to  the  year  1863,  but  that 
such  assessment  was  unequal  and  unjust  by  reason 
that  the  rates  of  reduction  allowed  for  the  dif- 
ference between  the  rental  or  annual  value  of 
the  several  properties  mentioned,  and  their  value 
was  not  founded  on  any  definite  principle  whereby 
many  of  the  parishioners  were  favoured  at  the 
expense  of  James  B.  Grant  and  other  parishioners. 

8.  That  certain  properties  were  let  to  the  occu* 
piers  thereof  at  annual  sums  greatly  exceeding  the 
amounts  set  down  in  the  church-rate  assessment  as 
the  rental  or  annual  value  thereof  respectively,  and 
that  the  entries  thereof  under  the  head  "  Rental  or 
annual  value  of  property,"  were  generally  and 
throughout  grossly  inaccurate,  and  entirely  dis- 
proportionate to  the  real  rental  or  annual  value  of 
the  properties  against  which  the  same  were  placed 
respectively,  and  that  the  amount  at  which  the 
pn>perties  were  assessed  therein  as  Uie  rateable 
value  under  the  head,  <*  Amount  at  which  the  pro- 
perty is  assessed,"  were  less  than  the  sums  at  which 
the  same  would  reasonably  let  sf  ter  deducting  all 
usual  tenants'  rates,  and  less  the  commutation 
notcharges,  and  the  annual  cost  of  repairs,  in- 
surance, and  other  expenses  necessary  to  maintain 


them  in  a  state  to  command  such  rent.  Here  fol* 
lowed  a  list  of  nineteen  properties  said  respectively 
to  be  assessed  at  suras  less  than  their  true  rateable 
value,  such  true  vidue  being  that  ascertained  by  the 
new  valuation  more  particularly  hereinafter  referred 
to. 

4.  That  several  other  of  the  assessments  to  the 
church-rate  were  made  upon  the  rack  rental  or 
annual  value,  or  at  nearly  the  rack  rental,  or  at 
sums  exceeding  the  rack  rental  of  the  lands,  &c.,  or 
the  rentals  actually  paid  for  the  same,  or  the  sums 
at  which  the  same  would  reasonably  let,  &c.  Here 
followed  twenty-two  instances  of  properties  stated 
to  be  assessed  at  sums  respectively  above  their 
real  value,  such  real  value  being  that  ascertained 
by  the  new  valuation  more  particularly  hereinafter 
referred  to. 

5.  That  before  the  making  of  the  church-rate  tha 
board  of  guardians  of  the  union  of  Piomesgate,  of 
which  Kettleburgh  forms  part,  had  appointed  a 
committee,  under  the  25  &  26  Vict.  c.  103 ;  that 
such  committee  was  then  proceeding  with  a  new 
valuation  of  properties  within  the  parish  liable  to 
poor-rate;  that  such  valuation  had  since  been 
completed,  whereby  many  properties  in  the  parish 
had  been  raised  from  the  amounts  at  which  they 
were  assessed  to  the  church-rate ;  that  the  def ts. 
Newery  and  Stelles,  assessed  in  the  church-rate  at 
the  sum  of  271,  were  assessed  at  the  same  sum 
under  the  new  valuation ;  that  the  deft.  Maltring,. 
assessed  in  the  church-rate  at  2Zl,  was  reduced  by 
the  new  valuation  to  21/.  15s.,  and  the  house  in 
his  occupation  remained  at  the  same  value,  6/.  in 
both  assessments ;  that  other  properties  had  beeu 
raised  in  very  large  proportions  under  the  new 
valuation. 

6  and  7  exhibited  paper  writings,  A.  andB.,  to^ 
the  same  purport,  mutatis  mutandis,  as  the  similar 
papers  in  Edwards  and  Maun  v.  JSatton, 

9.  That  several  persons  liable  to  be  rated  in 
respect  of  cottages  and  other  premises  were  alto- 
gether omitted,  though  assessed  to  the  poor-rate. 

10.  And  that  certain  others  were  assiessed  at  3|dL 
in  the  pound  instead  of  7d. 

The  responsive  allegations  on  behalf  of  the  pit* 
stated : 

1.  That  in  1839  a  valuation  of  all  the  properties- 
in  the  parish  was  made  for  the  purposes  of  poor- 
rate,  by  competent  valuers,  in  accordance* with  the- 
6  &  7  Will.  4,  c.  96,  that  very  little  alteration  had 
taken  place  in  the  values  of  the  several  properties^ 
and  that  the  valuation  so  made  had  been  carefully 
revised  and  corrected  from  time  to  time. 

2.  That  the  valuation  of  the  parish  made  under 
the  25  &  26  Vict,  c  103,  was  made  bv  a  committee 
appointed  from  among  the  board  of  guardians  of 
the  union,  which  sat  at  Wickham  lifarket,  four 
miles  from  Kettleburgh ;  that  the  committee  made- 
no  survey  or  inspection  of  the  properties  of  the 
parish,  but  were  guided  in  their  valuations  princi- 
jyaXly  and  not  entirely  by  the  rent  actually  paid  for 
the  same;  that  the  rents  actually  paid  do  not 
represent  the  fdir  annual  relative  value  of  the  pro> 
perties  ;  that,  to  arrive  at  the  rateable  value,  the 
committee,  in  the  case  of  lands  and  farmhouses, 
made  a  uniform  percentage  reduction  from  the 
actual  rent,  and  thereby  did  not  arrive  at  a  fair  and 
equal  assessment ;  that  the  whole  valuation  so  made 
is  incorrect  and  erroneous. 

The  8rd  and  4th  traversed  the  particular  state- 
ments as  to  value,  &c.  contained  in  the  def  t.'8  alle- 
gation. 

5.  That  the  houses,  premises,  and  cottages 
referred  to  in  the  10th  article  of  the  allegations 
were  respectively  of  very  small  value,  and  occupied 
by  poor  people;  that  the  rates  were  paid  by  the- 
several  owners,  and  that  the  name  of  one  of  the 
tenants  of  each  owner  is  for  convenience  inserted  oa 
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<the  church-rate  as  the  occupier ;  that  an  abatement 
'of  one-half  of  the  rate  assessed  upon  other  properties 
had  for  years  been  made  upon  the  properties 
referred  to.  On  the  I8th  Nov.  witnesses  were 
-examined  in  court  on  these  pleadings. 

Dr.  Deane,  Q.  0.  and  Dr.  Sioabey  for  the  church* 
warden. 

Dr.  Tristram  and  W»  Clarkson  for  the  deft. 

In  support  of  the  rate,  the  pit.  himself  and  the 
Ilev.  Geo.  Thos.  Turner,  rector  of  Kettleburgh,  and 

^chairman  of  the  assessment  committee ;  Mr.  James 
Stockings,  landlord  of  the  Chequer's  Inn,  at  Kettle- 
burgh ;  Mr.  Geo.  Greenard,  collector  of  rates  and 
taxes,  were  examined.     The  pit.  and  Mr.  Turner 

•spoke  to  the  fact  that  the  valuation  of  1839  had 
been  revised  from  time  to  time  as  rates  were  made  in 

•open  vestry,  and  that  the  parish  was  a  purely  agri- 
cultural one.     Mr.    Turner,  as  chairman  of    the 

•committee,    described    a    method   of    assessment 

^pursued  (which  differed  from  that  adopted  in  the 
last  case,  and  is  described  in  the  judgment).  On  the 
whole  there  was  evidence  to  impeach  the  fairness  of 
the  new  valuation ;  but  it  appeared  that  the  first 
poor-rate  made  upon  it  was  in  March  1863.  As  to 
a  iiarticular  tenement,  the  Chequer's  Inn,  which 
was  an  instance  adduced  by  the  deft,  to  show  the 

-great  increase  of  value  in  some  cases  under  the  new 

•  assessment,  evidence  was  given  raising  a  strong 
presumption  that  the  rent  paid  had  been  purposely 

concealed  by  Mr.  Grant,  the  deft.,  who  managed  the 
property  for  his  father.  On  behalf  of  the  deft,, 
Chas.  Henry  Read,  clerk  to  the  union  board ;  David 
Smith,  agent  to  the  Duke  of  Hamilton,  and  a 
member  of  the  assessment  committee,  were  exammed. 
The  result  of  the  whole  evidence  is  stated  in  the 
judgment. 

Cur,  ado.  vult. 

Jan.  15. — ^Dr.  Lushikgton. — ^This  is  a  cause  of 
subtraction  of  church-ratt^s.  The  pit.  is  the  sole 
churchwarden  of  Kettleburgh,  in  Suffolk.  The 
deft,  is  a  Mr.  Grant,  maltster.  The  rate  in  question 
is  a  rate  of  Id,  in  the  pound,  made  on  June  13, 1863, 
for  the  year  from  Easter  1863  to  Easter  1864.  The 
sums  demanded  of  Mr.  Grant  amount  in  all  to 
1^  135.  h\d  There  is  no  dispute  that  in  form  the 
Tate  was  properly  made;  but  the  ground  of  im- 
j)eachment  is,  that  the  assessment  on  which  the  rate 
was  based  was  unequal  and  unjust.  It  appears 
irom  the  evidence  of  Air.  Barnes,  the  churchwarden, 
that  the  valuation  which  was  the  foundation  of  the 
church-rate  was  made  original^  in  1839 ;  and  that 
in  1849  it  underwent  a  un&orm  reduction  through- 

•  out  at  the  rate  of  9  per  cent.,  occasioning  a  total 
reduction  amounting  to  184/.  17«.  6<f.  per  annum ; 

•and  from  that  time  onwards  it  was  practically  re- 
vised every  six  months.  Mr.  Turner,  the  incumbent, 
states :  "  Since  I  have  been  in  the  habit  of  attending 
the  meetings,  and  been  the  chairman  of  the  meet- 
ings, we  have  always — ^I  think  about  every  six 
months,  or  thereabouts — gone  over  all  the  property 
of    the  parish;    and  if   any  property  was  either 

-deteriorated  in  value,  or  increased  in  value,  it  was 

always  considered  and  assessed,  and  an  alteration 
•made."  Mr.  Barnes  gives  evidence  to  tiie  same 
-effect :  "  Whenever  any  fresh  property  arose  (which 
has  been  very  trifling  indeed),  whenever  anything, 
«uch  as  a  small  house,  or  any  addition  whatever  has 
^been  made  to  property,  it  has  always  been  brought 
before  the  vestry,  and  rectifications,  either  additions 
or  diminutions,  made  by  a  full  meeting."  And 
again :  "  Each  rate  was  revised  every  six  months, 
and  the  meetings  were  attended  by  all  the  principal 
inhabitants ;  and  if  anything  had  improved  in  the 
parish,  there  is  no  doubt  that  we  are  sufficiently 
jealous  of  one  another,  that  we  do  not  like  to  favour 


one  another."  It  is  true  that,  so  far  as  land  is  con- 
cerned,  no  account  was  taken  of  any  change  of 
value  that  might  have  arisen  ;  but  then  Mr.  Barnes 
says,  as  to  the  increase  of  the  value  of  land,  "  It 
has  been  so  imperceptible,  that  really  you  can  hardly^ 
see  it  without  putting  your  spectacles  on."  And  Mr. 
Turner,  who  luis  been  rector  since  1840,  states  that  it 
is  the  general  case  of  the  parish,  that  land  remains 
pretty  much  of  the  same  value  now,  taking  one 
piece  with  another  as  it  was  twenty -five  years  ago. 
He  also  states  that  the  rentals  have  not  varied  very 
much  in  the  last  twenty-five  years.  Elsewhere  he 
says,  "There  has  been  very  little  buying  or  selling 
of  land  in  the  parish,  but  upon  the  whole  I  should 
say  that  the  land  has  looked  upwards.  Now, 
perhaps,  it  is  stationary,  for  the  present  state  of 
affairs  may  probably  turn  the  scale  the  other  way." 
This  evidence  is  not  substantially  contradicted.  I 
should  state  that  Kettleburgh  is  a  small  agricultural 
parish,  extending  over  1400  acres ;  almost  Entirely 
of  arable  land,  with  little  or  no  house  property,  and 
with  a  population  of  no  more  than  350.  It  is 
situated  also  in  a  purely  agricultural  district,  two 
miles  from  Framliogham,  eight  from  Woodbridge, 
and  so  far  as  appears  from  the  evidence,  there  are 
no  special  circumstances,  such  as  mills,  railways, 
canals,  manufactures  likely  to  cause  any  great  or 
unequal  increase  in  tiie  value  of  the  parish  property. 
The  result  of  the  evidence  then  is  this :  firstly,  that 
the  valuation  upon  which  the  rate  was  made  was  an 
old  one;  secondly,  that  no  special  necessity  had 
arisen  for  making  a  new  general  valuation  ;  thirdly, 
that  the  old  valuation  had  been  revised  every  six 
months  in  full  vestry,  and  corrected  in  any  par- 
ticular that  seemed  to  require  correction ;  fourthly, 
that  this  old  valuation  so  revised  was  the  basis  of 
the  poor-rate  so  late  as  April  1863.  The  deft,  has 
produced  no  direct  evidence,  showing  by  actual 
instances  that  this  old  valuation  so  revised  was  in- 
correct, for  the  case  of  Mr.  Turner,  the  rector,  and  a 
landed  proprietor,  is  quite  exceptional,  and  I  cannot 
attach  much  importance  to  the  instance  of  the  Don- 
nington  trustees'  land;  and  with  regard  to  the 
Chequers  Inn,  held  by  Mr.  Stockings,  the  less  said 
about  that  the  better  for  the  deft.  If,  then,  the 
case  remained  here,  there  would  not  be  the  slightest 
ground  for  questioning  the  equality  of  the  assess- 
ment. But  the  deft,  would  prove  the  inaccuracy  of 
this  old  assessment,  by  contrasting  it  in  detail 
with  a  new  assessment  for  the  poor-rate,  made 
under  the  Union  Assessment  Committee  Act  1862. 
The  result  of  this  comparison  shows  numerous 
differences  between  the  two  assessments,  the 
variations  being  from  nt7to275  per  cent,  of  increase, 
and  from  nil  to  56  of  decrease.  The  deft,  contends 
that  the  new  assessment  being  the  most  modem,  by 
having  been  made  according  to  the  provisions  it 
the  statute,  must  be  taken  to  be  correct.  Now,  in 
my  judgment,  on  the  previous  case,  I  have  already 
stated  that  a  poor-rate  assessment  is  not  by  law,  or 
necessarily,  a  conclusive  proof  of  the  equality  of  a 
church-rate  assessment ;  it  is  simply  evidence  open 
to  exception  by  either  party,  and  entitled  to  no 
more  weight  than  that  which,  upon  consideration  of 
all  the  circumstances,  it  may  seem  to  deserve.  I 
need,  ther^ore,  pursue  the  subject  no  further  on  the 
present  occasion.  In  the  same  judgment  I  have 
also  at  some  length  pointed  out  how  that  a  pre- 
sumption must  fdways  exist  in  favour  of  the  accu- 
racy of  a  venation,  made  under  the  Union  Assess- 
ment Committee  Act  1862,  by  reason  of  the  statu- 
tory safeguards  by  which  the  process  of  making 
such  valuation  is  surrounded.  It  is  unnecessary 
here  to  make  any  repetition;  nor  is  there  any  neces- 
sity for  me  to  consider  tiie  objection  made  by  the 
pit.  to  the  deft.,  that  the  deft,  is  debarred  from  com- 
plaining of  this  church  rate,  by  reason  that  the 
deft.,  according  to  his  own  showing,  was  assessed 
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lover  under  the  old  asseflsment  on  which  the  church 
rate  was  haaed,  than  he  was  under  the  new  assess- 
meot.  A  suBiiar  objection  was  raised  in  the  former 
caue  and  disallowed.  In  two  respects  the  deft,  in 
tills  case  stands  upon  a  better  footing  than  the  deft. 
in  the  former  case.  First,  in  making  the  new  assess- 
ment the  proyisions  of  the  Uidon  Assessment 
Committee  Act  1862  seem  to  have  been  care- 
fully  oompUed  with.  The  basis  taken  for 
estimating  the  annual  value  was  not  the 
actual  rent,  but  the  rent  at  which  the  pro- 
perties might  reasonably  let.  The  course  tiUten 
is  thus  described  hy  Mr.  Turner:  <<The  Com- 
mittee, which  consisted  of  twelve,  took  into 
oonnderation  if  it  was  land,  the  staple  of  tiie  land, 
the  locality  of  the  property,  whether  it  was  situated 
hy  the  side  of  a  good  road  or  not ;  and  thej  also 
took  into  consideration  how  far  it  was  from  the 
market,  whether  it  had  good  buildings  upon  it,  and 
everything  of  the  same  description  which  could 
possibly  affect  the  letting  of  a  farm ;  and  having 
dooe  all  that,  they  set  their  valuation  accordingly, 
and  that  rule  was  applied  to  all  that  come  under 
our  notice."  The  assessment  seems  to  have  been 
satisfactonr  to  all  parties ;  there  has  been  no  appeal 
whaterer  £rom  Kettleburgh  to  the  Quarter  Sessions, 
and  Mr.  Turner  himself  admits  that  he  is  perfectly 
satisfied  with  the  new  assessment.  Secondly,  the 
new  Taluation-list  under  the  Union  Assessment 
Committee  Act  1862,  though  not  acted  upon  for 
the  poor-rate  of  Kettleburgh  till  after  the  making 
of  this  church-rate,  was  in  existence  at  the  time  the 
church-rate  was  made,  and  was  available  for  the 
church-rate  if  the  restry  had  thought  proper  to  use 
it  for  that  purpose.  This  appears  from  the  dates :— 
New  Assessment  valuation  sent  to  overseers,  Dec. 
22,  18G2;  New  Supplemental  list.  May  4,  1868; 
Poor-rate  on  old  assessment,  April  1863 ;  Church- 
rate  on  old  assessment,  June  13  1863  ;  First  poor- 
rate  on  new  assessment,  Michaelmas,  1863 ;  New 
swsessment  new  valuation-list,  June  6, 1864.  The 
supplemental  list  differed  only  from  the  first 
Taluation-list  in  respect  of  tithe,  and  the  new 
Taluation-list  differed  from  the  supplemental  list  in 
Tery  few  particulars,  of  which  the  rectification  of 
Hr.  Stocking's  assessment  was  the  only  notable  one. 
These  circumstances  create  a  presumption  in  favour 
of  the  accuracy  of  the  new  assessment,  and  I  wish 
to  do  full  justice  to  them.  They  increase  the 
difficulty  of  the  pit.  in  supporting  the  accuracy  of 
the  old  assessment.  But  it  must  be  remembered 
that  the  pit.,  at  the  time  of  making  the  church- 
rate  had  no  reason  for  suspecting  the  accuracy  of 
the  old  assessment,  beyond  the  fact  that  it  differed 
from  the  new.  The  old  assessment  had  been  long 
tried  and  never  disputed,  the  new  assessment  had 
not  been  tried,  and  it  was  in  no  way  legally  incum- 
bent upon  the  parish  to  adopt  it  for  tiie  purpose  of 
making  the  church-rate.  No  direct  evidence  has 
been  given  of  the  inaccuracy  of  the  old  assessment. 
The  deft,  in  effect  simply  produces  the  new  assess- 
ment, shows  that  it  differs  from  the  old,  and 
atraigfatway  asks  the  court  to  disallow  the  rate. 
I  do  not  think  that  this  is  sufficient  evidence  to 
warrant  me  in  pronouncing  against  the  validity  of 
a  rate  founded  on  a  valuation,  carefully  revised 
every  six  months,  and  on  which  valuation  up  to 
the  time  of  making  this  church-rate,  all  poor-rates, 
all  church-rates,  had  been  made  and  not  disputed ; 
it  may  be  that  the  new  valuation  is  the  more 
correct,  but  that  the  two  valuations  differ  is  not 
adequate  evidence  to  prove  that  the  old  valuation, 
revised  as  it  was,  is  substantially  erroneous,  and  I 
have  no  other  proof.  Mere  difference  of  opinion 
between  three  sets  of  valuers  is  of  daily  occurrence, 
and  alone  without  other  evidence  will  not  prove  the 
•aperiority  of  either.  But  Uie  court  must  decline 
to  diaturb  a  rate  unless  it  receives  conclusive  proof 


that    the  assessment  was  unequal ;  and  the  mere- 
production  of  another  assessment  cannot  be  accepted 
as  such  conclusive  proof.    Judgment  must  there- 
fore be  for  the  pits,  and  with  costs. 


Nov.  17  and  18,  Dec,  9,  1865,  and  Jan,  15,  1866. 

(Before  the  Right  Hon.  Stephen  Lushinotov, 

D.C.L.,  Dean.) 

Edwabds  and  Mank  r.  Hatton. 

Church-rate — Inequality  of  assetsment — Right  to  defends 

Semhk,  a  parishioner  sued  for  a  church-rate  has  a 
right  to  set  up  in  defence  the  general  inequality  of 
the  assessmentf  thouph  he  does  not  aver  that  the  result 
of  such  inequality  ts  to  overcharge  himself. 

The  deft.,  in  proof  of  the  inequality  of  the  church-ratpy 
which  had  oeen  made  on  the  poor-rate  in  use  in  the 
parish  up  to  the  year  1863,  compared  it  with  tlte  new 
valuation  for  poor-rate  made  under  the  2b  (f  26  Vict. 
c.  103.  'The  pits,  attacked  this  latter  valuation^ 
among  other  points,  hy  showing  that  it  was  wrongly 
made  on  the  oasis  of  the  actual  rents  paid: 

The  Court  held,  that  it  could  not  he  taken  as  the  stan- 
dard oj  parochial  assessment,  and,  as  the  deft.  I'w* 
peached  the  church-rate  hy  no  other  evidence,  and  no- 
inequality  in  the  circumstances  of  the  parish  aj^- 
pedred  on  the  rate  itself,  pronounced  for  the  rate  with 
costs. 

This  was  a  suit  (by  letter  of  request  from  the 
Consistory  Court  of  Norwich)  for  the  subtraction 
of  church-rate,  for  the  earlier  stag^  of  which  see 
12  L.  T.  Bep.  N.  S.  898 ;  and  13  L.  T.  Bep.  N.  S. 
253. 

The  two  principal  questions  for  the  decision  of  the 
court  were:  first,  the  general  equality  or  inequality  of 
the  assessment  of  various  properties  in  the  parish  of 
Mattishall;  secondly,  whether  the  deft.  Hatton 
could  avail  himself  of  the  alleged  inequality  as  a 
defence  to  the  present  suit,  having  regard  to  his- 
particular  assessment,  he  being  assessed  to  tho 
church-rate  on  a  rateable  value  of  80/.  Is.,  and  to- 
the  poor-rate,  under  the  new  parochial  assessment,, 
made  in  pursuance  of  25  &  26  Vict.  c.  103,  on  a 
rateable  value  of  101/.  155.  This  latter  value  M^as 
set  forth  in  the  deft.'s  allegation  as  the  true  rate- 
able value  of  his  property ;  the  allegation  contained 
no  averment  that  he  was  injured  by  the  alleged 
inequality,  and  it  was  argued,  on  behalf  of  thi> 
churchwardens,  that  the  result  of  all  the  figures' 
before  the  court  failed  to  show  that  the  deft,  waa- 
injured. 

The  libel  of  the  pits,  was  in  the  usual  form.  It 
alleged,  among  other  things,  the  notice  of  vestry  on 
the  5th  Sept.  1863  ;  a  vestry  meeting  in  pursuance 
of  such  notice  on  the  10th  Sept.  1863,  when  a  rate* 
of  Idl  in  the  pound  was  made ;  that  thi'  deft,  waa 
rightly  and  equally  assessed  on  a  rateable  value  of 
SOL  Is. 

The  allegation  of  the  deft,  denied : — 1.  That  the 
notice  of  vestry  had  been  affixed  on  the  principal 
door  of  the  church ;  and  alleged  that  the  west  «nd 
not  the  south  door,  on  which  latter  the  notice  had 
been  placed,  was  the  principal  door. 

2.  That  no  valuation  of  properties  had  been 
made  in  Mattishall  since  the  year  1839  until  the 
valuation  made  under  the  Union  CommittcQ 
Assessment  Act  1862;  that  the  rate  in  question, 
so  far  as  regarded  the  annual  and  rateable  values^ 
was  copied  from  the  assessment  for  poor-rate  which 
was  in  use  up  to  1863. 

3.  That  certain  lands  and  other  properties  men- 
tioned in,  and  assessed  to^  the  church-rate  were  let 
to  the  occupiers  thereof  at  annual  suras  greatly 
exceeding  the  amounts  or  sums  set  down  in  tho 
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assessment  as  the  rental  or  annual  value  thereof  re- 
spectively, and  that  the  entries  thereof  under  the  head 
'*  liental,  or  annual  value  of  property  "  were  generally 
and  throughout  grossly  inaccurate  and  entirely  dis- 
proportionate to  the  real  rental  or  annual  value  of  the 
properties  against  which  the  sanie  are  placed  respect- 
ively, and  that  the  amount  at  which  the  properties 
were  assessed  therein  as  the  rateable  value  under 
the  head  "Amount  at  which  the  property  is 
assessed,"  were  less  than  the  sums  at  which  the 
same  would  reasonably  let  after  deducting  aU  usual 
tenants'  rates,  and  less  tithe  commutation  rent- 
charge,  and  the  annual  cost  of  repurs,  insurance, 
and  other  expenses  necessary  to  command  such 
rent.  Then  followed  109  instances  of  particular  pro- 
perties, each  of  which  was  declared  to  be  of  a  par- 
ticular rateable  value,  "  which  is  tlie  sum  at  which 
it  is  assessed  in  the  neir  valuation  hereinafter 
pleaded  and  referred  to." 

4.  That  several  other  of  the  assessments  to  the 
rate  were  made  upon  the  rack  rentals  or  annual 
value,  or  at  nearly  the  rack  rental,  or  at  sums  ex- 
ceeding the  rack  rental  or  annual  vidue  thereof,  or 
the  rentals  actually  paid  for  the  same,  or  the  sums 
at  which  the  same  properties  would  reasonably  let, 
after  deducting,  &c.  (as  in  the  last  article).  Then 
followed  thirtv-seven  instances  of  particular  pro- 
perties, each  of  which  was  declared  to  be  of  a  par- 
ticular rateable  value,  "  which  is  the  smn  at  which 
it  is  assessed  by  the  new  valuation  hereinafter 
pleaded  and  referred  to." 

5.  That  prior  to  the  10th  Sept.  1863,  the  date 
when  the  rate  was  made,  the  board  of  guardians  of 
the  union  of  Mitf ord  and  Launditch,  and  of  which 
the  said  parish  of  Mattishall  forms  part,  had  ap- 
pointed from  among  themselves  a  committee  for  the 
investigation  and  supervision  of  the  valuation  of 
properties  within  such  union,  under  the  25  &  2G 
Vict.  c.  108 ;  that  such  committee  was  then  pro- 
ceeding with  a  new  valuation  of  the  properties 
within  the  parish  liable  to  be  assessed  to  a  poor- 
rate,  and  that  a  valuation  or  assessment  had  since 
been  made,  whereby  many  properties  in  the  said 
parish  had  been  raised  from  the  amounts  at  which 
the  same  were  respectively  assessed  to  the  rate  in 
questibn,  and  whereby  other  properties  have  been 
decreased  in  value,  and  that  such  rates  of  increase 
varied  from  nil  to  352  per  cent.,  and  of  decrease  from 
nil  to  64  per  cent. 

6.  Exhibited  a  paper  writing,  marked  A.,  which 
was  a  transcript  of  the  church-rate  book  in  six 
columns,  with  Uie  addition  of  a  seventh  and  eightii 
columns ;  the  seventh  column  containing  the 
amount  at  which  the  several  properties  were  rated 
under  the  new  valuation,  and  the  eighth  column 
contained  the  amount  per  cent,  of  increase  and 
decrease. 

7.  Exhibited  a  paper  writing,  marked  B.,  as  a 
transcript  of  the  new  valuation  of  the  parish  of 
Mattishall  for  poor-rate. 

The  responsive  allegation  of  the  pits., 

1.  Took  issue  on  the  question  of  the  principal 
door. 

2.  Alleged  the  valuation  of  1830  to  have  been 
made  by  competent  valuers,  and  in  accordance  with 
the  provisions  of  the  6  &  7  Will.  4,  c.  96 ;  that  very 
little  alteration  had  taken  place  in  value  of  the 
aeveral  properties  in  the  parish,  and  that  the  valua- 
tion so  made  had  been  carefully  revised  and  corrected 
from  time  to  time  as  occasion  required. 

3.  That  the  valuation  made  under  the  provisions 
of  the  25  &  26  Vict.  c.  103,  was  so  made  by  a  com- 
mittee appointed  from  among  the  guardians  of  the 
union  of  Mitford  and  Launditch,  which  sat  at 
Gressenhall  Union-house,  eight  miles  distant  from 
Mattishall  j  that  no  inspection  or  survey  of  the 
properties  in  the  parish  was  made  in  order  to  arrive 
at  the  respective  value,  but  that  the  said  committee 


were  guided  in  their  valuation  of  the  said  pro- 
perties principally,  if  not  entirely,  by  the  rents 
actually  paid  for  the  same ;  that  the  actual  rents 
do  not  represent  the  fair  annual  relative  values  of 
the  several  properties ;  that  the  said  committee,  in 
order  to  arrive  at  the  rateable  values  of  the  piHK 
perties,  made  a  uniform  percentage  reduction  on  all 
properties  of  a  like  description,  without  considering 
whether  any  particular  property  was  in  a  good  or 
bad  state  of  repair,  or  what  might  be  the  probable 
annual  costs  of  repairs,  insurance,  or  other  expense* 
attending  such  property ;  that  a  uniform  reduction 
of  2  per  cent,  was  made  on  all  properties  being 
land,  7(  per  cent,  on  land  and  premises.  12^  per  cent, 
on  houses,  30  per  cent,  on  cottages,  and  60  per  cent, 
on  mills  ;  that  the  valuation  so  made  was  incorrect 
and  erroneous. 

4.  Denied  the  allegations  of  the  deft,  as  to  the 
values  of  the  particular  properties  enumerated. 

On  these  pleadings  the  case  was  heard  on  vied 
voce  evidence  on  the  17th  and  18th  Nov. 

The  Queeni's  Advocate  (Sir  R.  Phillimore)  and  Dr. 
Sioahey  for  the  churchwardens. 

Dr.  Deane,  Q.  C.  and  Dr.  Tritiram  for  the  deft. 

The  Qkssa's  Advocate  urged,  at  the  outset,  that  on 
the  face  of  the  pleadings  the  deft,  had  no  /bevs 
atandiy  as  he  neither  averred,  nor  did  it  appear,  that 
he  himself  was  injured  by  the  alleged  inequality. 
In  addition  to  the  cases  cited  when  this  point  was 
before  the  court  on  Uie  admission  of  the  allegations 
(12  L.  T.  Rep.  N.  S.  398),  he  referred  to  Farlar  v. 
Chesterton,  2  lAoo,  P.  C.  327:  "Yet  their  Lordships 
were  not  prepared  to  say  that  the  utter  inability  of 
a  certain  class  of  occupiers  within  the  parish  would 
not  be  a  good  and  sufficient  answer  in  the  Ecclesi- 
astical Court  to  a  party  who  objected  to  the  pay- 
ment of  church-rate  on  the  ground  of  such  omission, 
for  the  basis  of  such  a  defence  is,  that  tho  party  has 
been  overcharged." 

But  Dr.  LuBuiNOTON  refused  to  determine  the 
point  till  the  whole  case  had  been  heard. 

The  Qfteen^s  Advocate  then  stated  that  he  proposed 
to  examine  such  witnesses  as  were  necessary  to 
prove  the  libel ;  then  to  leave  the  other  side  to  pro- 
duce evidence  in  support  of  their  allegation,  reserv- 
ing to  himself  the  right  of  calling  evidence  in  reply 
to  the  case  which  might  be  made  by  deft.*s  wit- 
nesses. 

Dr.  Deane,  Q.  C,  contra,  urged  that  the  pits.* 
whole  case  should  be  stated  and  gone  into  at  once. 

Dr.  LusuiNOTON  ruled  that  the  Queen's  Advo- 
cate was  at  liberty  to  pursue  the  course  which  ho 
had  proposed. 

The  following  witnesses  on  behalf  of  the  pits,  were 
then  examine  1  on  tlie  libel : — ^Wm.  Banner,  parish 
clerk  of  Mattishall ;  the  Rev.  Jas.  Mourant  Du  Port, 
vicar  of  Mattishall;  Wm.  Edwards,  one  of  the 
pits. ;  and  Wm.  Yull,  overseer  of  the  parish  of  Mat- 
tishall. 

On  behalf  of  the  deft. : — John  Porter  Smith,  farmer^ 
of  Westfield,  near  East  Denham,  a  member  of  the 
committee  of  assessment  from  the  passing  of  the 
Act  till  April  1865 ;  and  Mr.  James  Qowing,  farmer, 
of  Mattishall. 

In  reply,  on  behalf  of  the  pits.,  Mr.  Yull  was  re- 
called, and  the  Rev.  George  Curling  Bailey,  rector 
of  Shipdham,  and  vice-chainnan  of  the  assessment 
committee;  and  Mr.  Charles  Atkins,  farmer  and 
valuer,  of  Causton,  were  examined. 

Mr.  Du  Port  was  recalled ;  also  Mr.  Harmer ;  and 
Mr.  J.  Porter  Smith  was  recalled  by  the  Court. 
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The  Court  and  Counsel  were  furnished  with  short- 
hand writer's  copies  of  the  evidence  so  taken,  and 
on  the  9th  Dec.  the  case  was  argued  by  one  counsel 
on  each  side ;  at  which  time  certain  documentary 
evidence  relating  to  the  proceedings  of  the  assess- 
ment committee,  and  to  certain  new  valuations  sub- 
•titutedf  or  their  original  valuations  in  some  parishes, 
were  put  in. 

Hie  result  of  this  evidence  is  sufficiently  stated 
la  the  judgment. 

On  bdialf  of  the  pits.,  in  addition  to  the  point 
l)efore  raised  of  the  absence  of  any  injury  to  the 
<lef  L,  it  was  argued,  that  the  only  proof  of  inequality 
in  Uie  church-rate  assessment  which  had  been 
offered  was  by  comparing  it  with  the  new  valua- 
tion under  the  25  &  26  Vict,  c  103,  but  that  the 
pits,  had  established  the  unfitness  of  that  assess- 
ment aa  an  absolute  criterion,  first,  by  showing 
that  the  principle  on  which  it  was  made,  namely,  on 
the  rent  actually  paid,  was  unsound,  and  not  in 
accordance  with  the  statute  as  interpreted  by  the 
Q.  B.  :  {HctywardT,  Overseen  ofBrinkworth,  10  1<.  T. 
Kep.  N.  S.  609.)  Secondly,  that  the  result  of  that 
principle  was,  that  several  valuations  made  by  the 
committee  had  been  set  aside,  and  that,  as  regards 
Hattishall,  a  new  valuation  was  in  actual  progress 
under  the  26th  section  of  25  &  26  Vict,  c  103 ;  and 
this,  not  on  the  ground  that  the  total  rateable  value 
of  the  parish  was  put  too  high  in  the  new  assess- 
ment, but  that  it  was  an  unequal  assessment 
between  the  parties  in  the  parish,  which  was  the 
Tery  point  to  be  determined  in  regard  to  the  church- 
rate.  Thirdly,  by  Mr.  Du  Port's  uncontradicted  evi- 
■denoe  of  particular  instances  of  inequality  in  the 
new  assessment. 

On  behalf  of  the  deft,  it  was  argued,  that  the 
•churchwardens  were  bound  to  show  that  the  rate 
was  equal  before  they  could  call  upon  the  court  to 
enforce  it  against  any  parishioner  whom  they  sued. 
That,  at  best,  there  was  no  presumption  in  favour 
of  a  rate  made  on  a  valuation  hardly  corrected 
ainoe  1839.  That  the  valuation  list  in  force  for  the 
po(n^rate  under  the  new  Act  must  be  taken  as  the 
true  valuation  of  the  parish  until  it  was  corrected 
or  set  aside,  and  at  all  events  must  be  taken  to  be 
more  accurate  than  the  evidence  of  Mr.  Du  Port,  an 
unskilled  witness,  as  to  its  deficiencies  or  unfair- 
ness. 

Cur*  adv.  vult, 

Jan,  15. — ^Dr.  Lubhikoton. — This  is  a  cause  of 
ffubtraction  of  church-rate.  The  church-rate  in 
•question  is  a  rate  of  IcL  in  the  pound,  made  on  the 
10th  Sept  1868,  for  the  parish  of  Mattishall,  in  the 
oounty  of  Norfolk.  The  deft.,  Mr.  Jonathan  Hatton, 
resists  tiie  payment  of  Ss.  Qd.,  at  which  sum  he  was 
rated  upon  an  assessment  of  SOL  Is.  The  objec- 
tions  brought  against  the  validity  of  the  rate  are 
two:  first,  that  the  notice  given  of  the  rate  was  insuf- 
ficient. To  be  valid,  it  ought,  it  is  said,  to  have  been 
I^aced  on  the  principal  door  of  the  church,  which 
is  alleged  to  be  the  western  door ;  instead  of  that. 
It  was  placed  in  the  porch  of  the  south  door. 
Secondly,  that  the  assessment  upon  which  the  rate 
was  based  is  unequal.  The  first  objection  may  be 
easily  disposed  of.  It  appears  that  the  southern 
door  is  as  large  as  any  door  in  the  church,  and  has 
the  widest  approach.  It  is  an  ancient  door,  and 
has  always  been  used  as  a  door;  is  the  door  by 
which  funeral  and  wedding  processions  enter  and 
leare  the  church,  and  is  the  door  which  has  always 
been  used  for  the  affixing  of  notices.  Such  is  the 
testimony  of  Mr.  Harmer,  who  has  been  parish 
^erk  for  eighteen  years ;  of  Mr.  Edwards,  who  has 
lived  in  the  parish  for  sizt^'-five  years  ;  and  of 
others,  and  their  testimony  is  quite  uncontra- 
dicted. On  the  other  hand,  the  western  door,  if 
as  large  as  the  southern  door,  and  even  if  more 


used  at  present  as  a  means  of  entrance  and 
exit,  has  been  only  recently  opened — some  five 
or  six  years,  the  steeple  end  of  the  church  where 
the  door  stands  having  been  previously  used 
for  the  storing  of  parish  coals ;  and  moreover  it 
would  seem  that  no  notices  have  ever  been  affibced  to 
this  western  door.  There  seems  no  ground  for 
supposing  the  north  door  to  be  the  principal  door. 
It  is  clear  then,  I  think,  that  the  ^southern  door  is 
the  principal  door  of  the  church ;  and  the  fact  that 
the  notices  were  affixed  not  to  the  door  itself,  but 
on  the  side  panel  of  the  porch  to  the  door,  is  imma- 
terial. The  first  objection,  ther^ore,  fslls  to  the 
ground.  I  hold  that  proper  notice  was  given  of  the 
rate.  The  second  objection  raises  many  difficulties. 
The  assessment  which  furnished  the  churchwardens 
with  the  valuation  upon  which  the  church-rate  was 
made,  was  taken  from  the  poor-rate  book,  being 
in  fact  the  assessment  for  the  poor-rate  imme- 
diately preceding.  In  order  to  show  the  inequality 
of  this  assessment,  the  deft,  compares  it  in  detail 
with  the  subsequent  poor-rate  assessment  made 
under  the  Union  Assessment  Committee  Act  1862. 
This  latter  assessment  was  commenced  in  Aug. 
1862,  that  is,  before  the  church-rate  was  made,  but 
was  not  completed  till  21st  March  1864,  that  is,  six 
months  after  the  church-rate.  The  comparison 
of  the  two  assessments,  the  old  and  the  new,  as  set 
forth  in  exhibit  A,  shows  many  variations ;  varia- 
tions chiefiy  of  increase  upon  the  old  assessment, 
but  many  also  of  decrease.  Upon  this  the  deft, 
contends  that  the  new  assessment  must  be  taken  to 
be  correct,  and  consequently  that  the  old  assess- 
ment is  unequal  and  cannot  be  sustained.  It  may 
be  convenient  here  to  consider  a  counter  objection 
suggested  by  the  pits,  in  reference  to  this  compari- 
son of  the  two  assessments.  It  appears  upon  the 
deft.'s  own  showing  that  under  the  new  assessment 
he  himself  was  assessed  at  lOlL  15«.,  whilst  upon 
the  old  assessment  he  was  assessed  at  only  80/.  Is. 
The  pits,  upon  this  argue  that  the  deft,  himself  was 
certainly  not  aggrieved  by  the  old  assessment,  and 
therefore  whether  or  not  that  assessment  was  fair 
to  the  whole  parish,  he  at  least  could  not  be  heard  to 
complain  of  it,  or  to  resist  the  demand  of  the  pits. 
But  this  argument  seems  to  me  not  conclusive; 
for  the  fact  that,  under  the  old  assessment,  the  deft, 
was  assessed  at  a  lower  scale  than  under  the  new, 
is  no  sufficient  proof  that  he  could  not  have  been 
aggrieved  by  that  old  assessment ;  for  we  have  only 
to  suppose  some  of  the  other  parishioners  assessed 
upon  a  still  lower  scale,  and  then  he  most  cer- 
tainly would  be  aggrieved.  And  even  if  he  had 
not  been  aggrieved,  the  question  might  still  be  open 
whether,  the  pits,  seeking  the  power  of  the  court  toen- 
f orce  a  rate,  the  deft,  might  not  be  allowed  to  prove  that 
the  rate  is  unfair  to  the  community.  The  practice,  so 
far  as  I  know,  has  hitherto  been  for  the  person  resist- 
ing a  church-rate  to  show  generally  the  inequality 
of  the  assessment,  and  a  church-rate,  as  is  weU 
known,  cannot  be  amended;  it  must  be  main- 
tained as  a  whole,  or  disallowed  as  a  whole,  and 
unless  the  rate  appears  to  be  a  valid  rate,  how  could 
the  court  enforce  it ;  could  it  be  valid  for  one,  and 
invalid  for  another  parishioner  ?  However,  what 
would  be  the  result  of  an  attempt  to  enforce  a 
church-rate  which  was  unequally  made,  but  which 
by  its  inequality  favoured  and  not  injured  the  only 
persons  who  ^sisted  it,  it  is  not  necessary  to 
examine  further.  It  is  enough  to  say  that  that  is 
not  shown  to  be  the  present  case,  and  the  court  must 
hold  that  the  deft,  bias  not  debarred  himself  of  the 
right  to  show  the  old  assessment  to  be  unequal. 
The  question  then  is,  to  what  extent  is  the  new 
assessment  a  proof  of  the  injustice  of  the  old 
assessment?  The  new  assessment  was,  as  I  have 
said,  made  under  the  Union  Assessment  Committee 
Act  1862,  but  that  Act  contains  no  provision  what- 
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ever  concerning  church-rates,  it  leaves  the  law  in 
that  respect  just  where  it  was ;  and  consequently 
this  new  assessment,  like  any  other  poor-rate  assess- 
ment made  before  the  Act  of  1862,  is  only  eridenoe, 
and  not  necessarily  proof,  of  the  accuracy  or  inac- 
curacy of  the  assessment  upon  which  the  church- 
rate  was  made,  and  is  open  to  be  disputed  by  either 
party.  PrimA  facie,  however,  there  is  presumption  of 
the  superior  acotiracyof  this  new  assessment.    In 
the  first  place,  it  is  quite  recent,  completed  only  six 
months  i^ter  the  church-rate.    It  can,  therefore,  do 
justice  to  any  rise  or  fall  in  value  of  the  x^irish 
property  that   may  have  taken  place  up  to  the 
present  time.    In  the  next  place,  the  assessment  was 
made  under  under  most,  if  not  all,  the  precautions 
provided  by  the  late  Act.    It  was  made  by  an 
assessment  committee  appointed  by  the  board  of 
guardians  of  Miiford  and  Launditch  Union,  to  which 
Mattishall  belongs,  a  union  containing  no  less  than 
sixty  parishes.      The  committee  had  the  task  of 
assessing,  not  only  the  property  in  Mattishall,  but 
the  property  throughout  the  union ;    its  members 
were  duly  qualified  according   to  the  Act,  being 
guardians  tx  officio,  or  elected.    They  commenced 
operations  in  Aug.  1862,  and  continued  to  sit  for 
nearly  eighteen  months  preparing  the  valuation  list, 
for  seven  of  these  months  sitting  three  or  four  days 
in  the  week.    They  used  the  power  given  them  by 
the  Idth  section  of  the  Act  to  require  overseers, 
collectors   of   taxes,    and    other    official    persons 
to     attend,     and    furnish     them     with     returns 
&c    Then,  when  the  valuation-list  had  been  pre- 
pared, it  was  deposited  with   the  proper   parish 
authorities,  and  a  notice  of  such  deposit  was  given, 
and  a  monUi  was  allowed  within  which  objections, 
were  to  be  made.    The  committee  held  meetings  at 
Grassenhall  to  hear   the   objections.     *'  We  had 
plenty  of  objections,"   says  Mr.   Smith,   "  at  the 
revision  when  the  parties  were  summoned,  and  of 
course  we  heard  what  they  had  to  say,  and  we 
settled  the  matter  between  ourselves  then."    No 
formal  appeal  appears  to  have  been  made  from 
Mattishall  to  the  quarter  sessions,  either  against  the 
now  assessment  itself  by  the  overseers  of  the  parish, 
under  the  32nd  section  of  the  Act  of   1862,  or 
against  any  poor-rate  made  under  that  assessment 
by  any  parishioners  of  Mattishall  exercising  the 
right  of  appeal  which  existed  before   the  Act  of 
1862,  and  is  expressly  recognised  by  the  22nd  sec- 
tion  of  that  Act.    Upon  this  valuation-list  poor- 
rates  have  been  framed  everr  successive  quarter 
since  April  1804.    The  fact  tnat  this  new  assess- 
ment was  made  in  pursuance  of  these  statutory 
provisions  is  certainly  prima  facie  evidence  of  its 
accuracy.    The  deft,  seems  to  have  relied  upon  it 
as    conclusive    of    its    accuracy,    and   produced 
no    evidence   to   verify  extraneously   the   results 
of  the  new  assessment.     The  plts^  on  the  other 
hand,  dispute  altogether  its  accuracy,  and  charge 
that,  in  the  mode  of  preparing  the  valuatiou-Ust,  an 
important  requirement  of   £he   statute    was    dis- 
regarded.   It  may  be  convenient  to  state  this  re- 
quiiement  at  length.    The  Union  Assessment  Com- 
mittee Act  1862,  8.  15,  provides  that  "  the  gross 
estimated  rental,  for  the  purpose  of  the  schedule  to 
this  Act,  shall  be  the  rent  at  which  the  heredita- 
ment might  reasonably  be  expected  to  let  from  year 
to  year,  free  of  all  usual  tenants'  rates  and  taxes, 
and  tithe  commutation  rentcharge,  if  any :  provided 
that  nothing  herein  contained  shall  repeal  or  inter- 
fere with  the  provisions  contained  in  sect.  1  of  the 
said  Act  (6  &  7  Will.  4,  c.  96)  defining  the  net 
annual  value  of  the  hereditaments  to  l^  rated." 
By  sect.  I  of  6  &  7  WilL  4,  c.  96,  the  net  annual 
value  (which  corresponds  to  the  rateable  value)  is 
defined  to  be  "  the  rent  at  which  the  hereditaments 
might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenants*  rates  and  taxes,  and 


tithe  commutation  rentcharge,  if  any,  and  deducting 
therefrom    the  probable  average   annual  cost  of 
repairs,  insurance,  and  other  expenses,  if  any,  neces- 
sary to  maintain  them  in  a  state  to  command  sucl^ 
rent.'*    The  pits,  contend  that  the  assessment  com- 
mittee omitted  to  have  any  valuation  made  of  th& 
lands  by  survevors,  or  took  any  step  to  ascertaia 
the  rent  at  which  the  various  properties  "  might 
reasonably    be     expected    to     let  ;**     but    that, 
instead,    they    adopted,    as    the    foundation    of 
their    assessment,    the    rent    actually    received. 
Now  what  was  actually  done  appears  very  plainly 
from    the   evidence   of    Mr.   Bailey,    the    rector 
of  Shipdham,  who  was  the  vice-chairman  of   th& 
assessment  committee  from  the  commencement,  and 
a  constant  attendant  at  its  meetings.    He  distinctly 
deposes  that  the  question  was  from  the  first  dis- 
cussed, as  to  whether  the  foundation  of  the  assessment 
should  be  the  actual  rent,  or  the  leasonable  rent; 
and  that  he  himself  was  overruled  by  the  majority, 
who  determined  to  take  the  actual  rent.    Accord- 
ingly, to  find   'Hhe  gross  estimated  rental,"  the 
committee  took  the  actual  rent,  as  ascertained  by 
inquiry,   or  as  appearing  by  schedule  A.  of  the 
proi>ertv  tax  returns,  and  then  deducted  therefrom 
tenants  rates  and  taxes,  and  tithe  commutation  rent- 
charges,  if  any.    Then,  to  find  the  '*  rateable  value," 
they  made  further  deductions  to  represent  the  pro- 
bable average  annual  cost  of  repairs,  insurance,  and 
other  expenses,  as  follows  -land,  2  per  cent. ;  land 
and  buildings,  7^;  houses,  12  or  12|;  cottages,  25,. 
30 ;  mills,  50.  This  evidence  is  confirmed  by  Mr.  Du 
Port,  who  says,  that  all  that  passed  between  the  com- 
missioners and  persons  who  went  up  from  Mattishall 
or  elsewhere  to  complain  of  their  assessment  was 
this:  Q.  Cby  the  commissioners). — "What  is  your 
rent  ?"    A. — "  So-and-so."  Commissioners.  — "  Good 
morning."  The  fact  of  the  actual  rent  being  the  basis 
of  the  assessment  is  also  admitted  by  Mr.  Smith,  one 
of  the  witnesses  for  the  assessment,  and  indeed  is 
not  in  dispute.    Now,  the  court  has  nothing  to  do 
with  the  question  whether  the  provisions  of  the 
Poor  Rates  Act  were  duly  observed ;  it  has  only  to 
ascertain  whether  the  assessment  made-  under  it 
was  intrinsically  accurate,  and  on  that  account  to 
be  taken  as  the  deft,  proposes  it  should  be  taken,  as 
adequate  proof  of  the  relative  value  of  parish  pro- 
perty for  the  purpose  of  levying  a  church-rate.    I 
am  of  opinion  that  the  actual  rent  is  not  a  safe  test 
of  the  relative  value  of  lands.    The  actual  rent  of 
a  property  may  be  affected  by  special  circumstances, 
quite  independent  of  its  value ;  c.y.,  by  the  character 
of  the  landlord,  according  as  he  seeks  a  moderate 
and  sure,  or  a  high  and  uncertain,  return;    the 
position  of  the  tenant,  who  may  be  willing  to  give 
what  is  called  a  fancy  rent  for  the  property,  as 
adjoining  other  lands  which  he  owns  or  occupies ; 
by  the  special  terms  of  the  agreement  between  the 
tenant  and  the  landlord  as  to  what  shall  be  done  or 
paid  by  them  respectively ;  and  by  the  extent  of  the 
propertv,  it  being  notorious  that  small  holdings 
generally  let  proportionately  at  a  higher  rate  than 
large  ones.    The  pits,  show  that  under  this  assess- 
ment   some  of    the    above-mentioned  causes    did 
actually  operate  to  produce  inequality.    Mr.  Bu 
Port  gives  many  examples  of  lands  in  the  parish  of, 
as   he    asserts,   the   same  value   being  unequally 
assessed.    It  is  unnecessary  to  specify  them.    In 
fact,  such  cases  would  necessarily  be  very  numerous 
in  Mattishall,  from  the  fact  that  the  parish  con- 
sists in  a  considerable  degree  of  small  holdings. 
Mr.  Du  Port  also  gives  instances  of  lands  being 
assessed  at  what  are,  in  his  opinion,  quite  extrava- 
gant valuations :   (Exhibit  B.,  Nos.  17,  35,  78,  80.) 
The  adoption  of  the  actual  rent  as  the  foundation 
of  the  assessment  seems  also  to  have  given  rise  to 
general  dissatisfaction.    "  Not  two  folks  liked  it  in 
the  parish,"  says  Mr.  Edwards.    <*Half  the  parish 
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went  np  to  Gressenhall  to  protest,"  sajs  Mr.  Da 
Fort  It  is  true  no  formal  appeal  to  quarter  sessions 
was  made  from  Biattishall,  either  against  the  assess- 
ment or  against  any  rate  made  under  it;  but  an 
appeal  was  made  by  the  parish  of  Shipdham,  which 
belongs  to  the  same  union,  and  which  had  been 
assessed  on  the  same  principle.  Whether  this  was 
an  appeal  by  the  OYerseers  of  Shipdham  against  the 
raluation  itself,  or  against  a  poor-rate  (a)  made 
thereapon,  does  not  appear.  But  the  result  of  that 
appeal  was,  according  to  Bir.  Bailey's  eyidenoe,  the 
quashing  of  the  rate,  so  far  as  Shipdham  was  coo- 
oemed,  on  the  ground  of  inequality ;  and  the  oanse 
of  the  inequality  was,  we  are  siso  expressly  in- 
formed by  Mr.  Bailey,  the  yioe-chairman  of. the 
assessment  committee^  the  fact  of  the  actual  rent 
haying  been  taken  as  the  basis  of  the  assessment. 
This  is  important,  because,  but  for  this  statement, 
the  appeal  against  the  assessment  by  Shipdham 
might  be  supposed  to  haye  had  for  its  object  the 
equalising  of  the  poor-rate  between  Shipdham  and 
other  parishes  in  the  same  union,  and  not  between 
the  different  parishioners  of  Shipdham  itself.  Bfr. 
Bailey  further  states  that  the  door  haying  been  thus 
opened  by  the  Shipdham  proceedings,  memorials 
weie  presented  by  diyers  parishes  within  the  union, 
prsying  the  assessment  committee  immediately  to 
oxefcise  the  power  yested  in  them  by  the  26th  section 
i»f  the  Act,  of  making  supplementary  yaluations 
from  time  to  time.  It  appears  from  papers  deliyeied 
since  the  hearing  of  the  cause  that  twelye  parishes 
hare  made  such  supplementary  yaluation-iists,  which 
have  been  received  by  the  assessment  committee 
9nd  approyed;  that  fourteen  parishes  haye  been 
(irdered  to  make  new  yaluations,  and  haye  made 
them ;  and  that  fiye  parishes  haye  been  ordered  to 
make  new  valuations,  but  haye  not  yet  sent  them 
in.  Amongst  these  fiye  is  Mattishall.  The  letter 
from  the  churchwardens  and  overseers  of  Mattis- 
hall prapring  for  a  new  assessment,  has  been  pro- 
fluoed ;  It  is  in  the  following  words  : 

Mattishall,  SOth  Feb  186& 
Uentlemen, — We«  the  nnderalgned  chnrohwardenB  and  over- 
noen  of  the  poor  of  the  parish  of  Biattishall,  feellog  aamred 
that  the  existing  discrepancies  and  errors  in  the  present 
▼aloation-llst  for  this  parish  might  be  avoided,  and  the  assess- 
ment  made  more  satisfactory  to  the  majority  of  the  rate- 
pttyeia,  by  the  amiesble  adjustment  among  themselTes,  by 
yoor  pennissioD  to  make  ont  a  new  valuation-list,  which  will 
prodnoe  a  total  groes  rateable  value  equal  in  amount  to  the 
list  DOW  in  force,  and  agslmit  which  so  many  objections  are 
ooDStant^  made ;  wa  therefore  beg  that  yon  will  see  fit  to 
ovder  a  new  vaination-Ust  aooonUngly.— We  are  Qentlemen, 
your  obedient  servants, 

JomrlCAKH,  I  Churchwardenfc 

William  EnWABDSt  f  ^»««w"w»««w» 

WiLUAM  Yuix,  Overseer. 
To  the  Union  Ajnessment  0(»nmittee. 

The  answer  received  was  as  follows :  — 

mtford  and  Laonditeh  Union, 
1,  Qnebee-rtjad,  East  Dereham,  7th  March  1865. 
Uentlemen, — In  compliance  with  your  request,  and  in 
aooordanoe  with  the  provisions  of  the  Act  of  36  A  S6  Vlot 
r,  108, 1  am  directed  by  the  Union  Assesjment  Committee  of 
this  union  to  order  yoo  with  as  little  delay  as  poesible  to  make 
a  new  vahiaUon  of  all  the  rateable  hereditaments  in  your 
pariah,  and  a  new  valuation-list  in  substitution  for  the  present 
vahmtioo-llst  now  in  force  thersin.>-I  am,  Qentlemen,  your 
obedient  servant, 

Obaklbs  Wuom;  Olerk  to  the  Oommittea 

In  consequence  of  this  letter,  a  committee  was 
formed  in  Mattishall,  for  the  purpose  of  revising 
the  valuation-list,  and  this  committee  is  still  sitting. 
The  above  circumstances,  I  think,  account  for  no 
formal  appeal  having  been  made,  at  all  events 
during  the  present  year,  and,  I  think,  go  far  to 
neutralise  any  inference  that  might  be  drawn  from 
the   fact   that   no   formal   appeal   was  made  by 

(«)  The  eaee  was  AnOntn  (app.)  v.  09tneen  of  Shipdham 
(reqisi),  heard  at  thesesaiotts  for  the  county  of  Norfolk  in 
July  1S64.  The  appaal  was  against  a  poor-rate  made  upon  the 
rateable  value  of  the  app.'s  property  as  it  appeared  In  the 
valoatlon  Usl 
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Mattishall  from  the  beginning.  On  the  whole,  I 
cannot  come  to  the  conclusion  that  the  new  assess* 
ment  is  adequate  proof  that  the  old  assessment  is 
erroneous.  The  new  assessment  not  being  by  law 
applicable  to  church-rates,  that  is,  like  other  evi- 
dence, open  to  examination  and  exception ;  the  new 
assessment,  being  in  a  great  measure  founded  on 
the  basis  of  the  actual  rent,  and  not  the  rent  the  pro- 
perty might  justly  yield,  is  not  made  according  to  law, 
nor  is  it  a  just  and  equal  assessment,  and  therefore, 
standing  alone,  is  not  adequate  proof  that  the  old 
assessment  is  erroneous.  I  do  not  lay  much  stress 
upon  the  evidence  that  in  making  the  new  assess- 
ment the  committee  did  not  always  adhere  to  their 
own  principle.  That  principle  was  to  take  as  a 
basis  the  actual  rent,  and  to  make  certain  fixed 
deductions  therefrom,  and  to  show  it  was  not 
followed,  Mr.  Du  Port  brings  forward  instances.  (1) 
Of  the  basis  being  in  excess  of  the  actual  rent : 
Exhibit  B.,  No.  96,  56.  (2)  Of  the  basis  being  sure 
of  the  actual  rent :  Exhibit  B.,  47, 65,  HI,  115.  (3) 
Of  excessive  deduction  having  been  made :  Exhibit 
B.,  25,  55,  56.  (4)  Of  no  deduction  at  all  having 
been  made:  Exhibit  B.,  No.  24.  (5)  Of  simple 
mistakes:  Exhibit  B.,  18,  21.  This  conclusion  to 
which  I  have  come  makes  it  unnecessary  for  me  to 
examine  in  detail  the  variations  between  the  two 
assessments  as  appearing  in  Exhibit  A.  It  may  be 
well,  however,  to  state  that  that  exhibit  certainly 
contains  some  errors,  as  Mr.  Du  Port  has  pointed 
out,  namely.  Exhibit  A.,Nos. 25,57, 246, 260.  Possibly 
some  others  also.  And  it  must  be  remembered  that  the 
force  of  the  alleged  variations  between  the  two  assess- 
ments, extendingin  instances  of  rise  in  value  from  0  to 
S52  per  cent,  and  in  instances  of  fall  from  0  to  64 
per  cent.,  is  very  much  diminished  by  the  consider- 
ation of  the  very  small  value  of  the  great  majority 
of  the  holdings;  a  slight  addition  or  diminution 
causing  a  large  proportionate  difiFerence.  The 
question  then  remains  whether  the  old  assessment, 
considered  by  itself  and  irrespective  of  the  new  one, 
can  be  sustained  as  a  just  and  fair  one.  The  assess- 
ment was  taken  from  the  book  for  the  poor-rate 
immediately  preceding ;  but  the  valuation  was  made 
originally  in  1839,  it  is  therefore  of  very  ancient 
date — twenty-four  years  old,  and  during  that  time 
it  is  admitted  that  it  was  not  much  altered.  All 
that  seems  to  have  been  done  was,  to  make  an  alter- 
ation when  a  new  building  was  made.  Mr.  Edwards 
says,  "  When  there  was  a  house  built,  we  went  and 
looked  at  it  and  we  put  them  as  near  as  we  could.*' 
Mr.  YuU  says,  "  If  a  new  house  was  built,  the  valu- 
ation was  altered ;  and  on  any  new  additions  to  a 
house  there  was  an  alteration,  and  if  there  was  not 
there  should  have  been.*'  But  except  in  cases  such 
as  I  have  referred  to,  it  is  admitted  no  allowance 
was  made  for  improvement  or  deterioration  of  any 
farms.  Still,  it  appears  some  change  was  made  in 
almost  every  rate.  Now,  is  it  manifest  that  such  on 
assessment  was  unfair?  Let  me  look  to  the  probability 
of  the  case.  Certainly  twenty-four  years  is  a  long 
time  for  the  property  of  a  parish  either  to  remain 
unalteied  in  value,  or  to  rise  and  fall  in  value 
equally  throughout  its  whole  extent.  On  the  other 
hand,  Mattishall  is  a  small  agricultural  parish  in  a 
remote  portion  of  England,  twelve  miles  from 
Norwich,  where  the  quarter  sessions  are  held,  and 
five  from  East  Dereham  petty  sessions.  The 
population  is  975 ;  the  number  of  assessments  261. 
There  are  no  squires  or  great  proprietors  in  the  pariah, 
"  There  are  a  great  many  little  farms,**  says  Mr. 
Go  wing,  "a  great  many  live  in  their  own  little 
places,  and  so  on;  no  very  large  farms."  And 
again,  in  answer  to  the  question,  what  is  the 
average  size  of  the  farms  about  Mattishall?  he 
says,  "  I  can  hardly  say,  there  are  so  many  little 
farms.'*  Q.  Any  as  low  as  seventy  acres?  A. 
Yes ;  some  as  low  as  seven.    Q.  Are  they  indeed 
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farms  ?    A.  You  may  call  them  little  places.  There 
are  a  great  many  little  places  in  Mattishall,  and  a 
good  many  farm  their  own  land,  at  least  one  or  two. 
There  is  no  evidence  whatever  of  any  special  dis- 
turbing causes  having  been  at  work  in  the  parish, 
as  railways,  canals,   mines,  manufactures.    There 
was  very  little  building  even,  not  one  new  gentle- 
man's house  built  throughout  the    whole   period. 
Certainly  the   total  value  of  the  parish  property 
seems  to  have  altered  very  little.    According  to  the 
two  assessments    the  annual   value   rose    in   the 
twenty-four  years  from  4488/.  to  6222/.    Then  as  to 
the  direct  evidence  of  change  of  value.    The  only 
witness  for  the  deft,  is  Mr.  Go  wing.  He  does  not  think 
house  property  has  increased,  but  **  he  is  not  able  to 
say  much  about  that."    He  thinks  cottages  have 
rather  decreased  than  anything  else,  and  gives  as  a 
reason  that  a  great  many  people  have  emigrated  to 
towns  and  to  foreign  parts.    He  thinks  land  has 
increased  fifty  per  cent,  since  he  has  been  at  Mat- 
tidiall — twenty-four  years — ^but  the  only  example 
that  he  gives  of  this  (the  example  of  his  own  farm) 
when  closely  examined,  does  anything  but  bear  out 
the   assertion.     Then  for  the   pits.,  Mr.   Atkins 
swears  that  in  his  opinion  there  is  no  material  dif- 
ference in  the  comparative  value  of  property  at 
Mattishail,  but  a  uniform  increase  has  taken  place. 
Mr.  Yull  says  there  is  not  much  change ;  but  being 
pressed  in  cross-examination,  says,  that  some  lands 
have  decreased  and  some,  perhaps,  have  increased : 
the  difference  being  shown  by  the  prices  fetched  at 
public  auction.    W:.  Edwards  says,  some  laud  has 
improved  a  little  but  he  does  not  think  much ;  he 
also  admits  when  pressed,  that  some  rentals  have 
increased  and  some  decreased.     Now,  if  a  gross 
inequality  and  change  of  value  in  Mattishall  had 
been  proved  to  have  taken  place,  of  course  the  pits, 
could  not  sustain  their  case ;  but  on  the  whole  I 
think  the  evidence  is  insufficient  to  establish  that  this 
was  so.    It  must  be  remembered  that  this  assess- 
ment, old  as  it  was,  had  been  the  basis  for  poor-rates 
up  to  the  time  when  the  church-rate  was  passed,  and  a 
person  who  seeks  to  upset  an  assessment  that  has 
been  so  acted  on  is  bound,  in  my  opinion,  to  demon- 
strate its  inequality  more  conclusively  than  the 
deft,  has  done  in  the  present  case.     In  fact,  he 
seems  to  have   trusted  wholly  to  the  mere  pro- 
duction of  the  new  assessment,  and  not  thought  it 
worth  while  to  corroborate  that  new  assessment  by 
direct  evidence.   The  new  assessment  having  wholly 
failed  him,  and  being  his  only  evidence,  his  case  has 
failed  altogether.    For,  prima,  fade,  the  old  assess- 
ment so  long  acquiesced  in  is  proof  of  its  fairness. 
Judgment,  therefore,  must  be  for  the  pits.,  with 
costs. 

Judgment  for  theplls. 


COTTRT  OF  APPEAL  IN  GHANOBBT. 

Reported  by  Thomas  Bsooksbahx  and  £.  Sxewabt 
BooBB,  Bsqa.,  Barristen-at-Law. 


Friday,  Dec,  15,  1866. 

(Before  the  Lords  Jdstiobs.) 

Spokes  v.  Thb  Banbubt  Local  Board  of 

Health. 

Practice — Imunctian — Corporate   hodkf — Conienmt — 
&questratia^-^Ihist  jn^. 

The  defts, ,  having  committed  a  breach  of  a  perpetual 
injunction,  in  respect  of  which  Wood,  V.  C,  issued 
sequestrcUion  against  them,  a  motion  to  discharge  the 
writ  was  refused,  as  the  sequestration  was  the  plt*s 
onhf  means  of  enforcing  his  decree,  and  as  it  was  for 
him  to  ascertain  against  what  parts  of  the  de/ts.* 
property  the  writ  might  lawfully  he  executed. 

This  was  a  motion  to  discharge  an  order  of  Wood, 


y.  C,  directing  a  writ  of  sequestration  against  the 
property  of  the  defts.    for   the  breach  of  an  in- 
junction. 
The  motion  below  is  fully  reported  ante,  p.  2. 

Giffard,  Q.  C,  E,  F,  Smith,  Q.  C,  and  Dickinson 
were  for  the  defts.    They  referred  to 

Heath  V.  WalHngford,  12  L.  T.  Rep  N.  B.  631. 

Bok,  Q.  0.  and  Renshaw  appeared  to  support  his 
Honour's  order ;  but,  without  calling  on  them, 

Lord  Justice  Knioht  Bruce  said,  speaking  for 
himself  alone,  that  this  motion  was  groundless  and 
frivc^ous.  It  appeared  to  him  that  it  was  in  defiance 
of  aU  regularity  that  this  motion  was  made  and 
persisted  in.  The  decree  was  still  standing,  and 
while  it  stood  the  sequestration  was  a  matter  of 
course,  due  by  the  law  of  the  country  to  the  pit.  as 
the  means  of  enforcing  the  decree  he  had  obtained. 
Against  that  decree  and  the  injunction  awarded 
there  had  been  no  application  whatever ;  no  attempt 
to  vary  it  or  to  dissolve  the  injunction,  and  no 
appeal.  The  course  of  the  defts.  had  been  per- 
sisted in  notwithstanding  the  repeated  suggestions 
of  counsel,  who  were  eminently  capable  of  compre- 
hending the  force  of  their  suggestions.  Sucn  a 
state  of  circumstances  was  not  to  be  tolerated,  and 
the  present  application  must  be  refused,  and  if  his 
learned  brother  tigned.  with  him  it  would  be  refused 
with  costs. 

Lord   Justice   Turkbr   said   that    his    learned 
brother   had   expressed  his   agreement   with   the 
decision  of  the  learned  V.C.,  which  would  aloue 
dispose   of    the   case,    but  he  himself  concurred 
witii  them.     This    was   a   motion    to   dischareg 
or   vary   a   writ   of   sequestration.     The    decree 
in    the    cause   was,   that    the   defts.    should   be 
restrained  from  the  1st  July  1865  from  causing  or 
permitting   any   sewage,   or  water  polluted  with 
sewage,  to  pass  through  the  drains  and  channels 
under  their  control  into  the  river  Cherweli  in  such 
manner  as  to  render  the  waters  of  the  river  at  or 
near  the  plt.'s  miU  unfit  for  use  by  the  pit.,  or  other- 
wise injurious  to  the  health  of  the  persons  resident 
at  the  mill.    This  injunction  had  been  violated  by 
the  defts.,  and  whatever  else  might  be  in  question 
this  much  was  obvious,  that  sequestration  was  the 
only  means  the  pit.  had  of  enforcing  the  decree  of  the 
court  in  his  favour.    The  defts.  said  that  there  had 
been  no  wilful  breach  of  the  order.    His  Lordship 
did  not  ascribe  to  the  defts.  any  wilful  intention  of 
disobeying  the  injunction ;  indeed,  their  acts  showed 
that  there  was  no  purposed  intention  of  defeating 
the  decree  of  the  court.    Their  case  amounted  to 
this :  that  they  were  unable  to  discover  any  method  of 
preventing  ^e  sewage  from  polluting  the  water  at 
or  near  the  property  of  the  pit;  but  the  answer 
to   this  was,   that   in  that  case  they   must  not 
discharge    it    into    the    river    at    all.     It   was 
then  argued  in  their  behalf  that  there  should  be 
a  suspension  of  the  sequestration,  either  until  the 
cause  could  be  reheard,  or  until  other  means  could  be 
devised,   by   consultation   with  the  distinguished 
engineers,  surveyors,  and  chemists,  of  disposing  of 
the  sewage.    His  Lordship  wished  thtft  the  parties 
had  agr^  to  this ;  but  the  {dt.  was  unwilling  to 
agree,  and  the  court  must  therefore  dispose  of  the 
case  on  the  facts  and  law  before  it.     The  very  fact 
that  the  decree  had  been  made  showed  that  the  court 
must  have  been  satisfied  that  there  was  material 
injury  to  the  pit.,  and  in  the  meantime  that  mischief 
would  be  continued  if  the  sequestration  were  sus* 
pended.    It  was  not  contended,  or  even  suggested, 
that  this  mischief  had  been  at  all  diminished,  except 
by  the  accidental  circumstance  that  at  the  present 
moment  there  was  a  heavier  flow  of  water  in  the 
river  than  usuaL    This  was  no  sufficient  reason  for 
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suspending  the  execntion  of  the  writ.  And  there 
was  another  objection  to  such  a  saspension,  namely, 
that  an  application  with  that  object  ought  to  hav^e 
been  made  to  the  V.  C  It  was  then  said  that  this 
was  trust  property,  and  that  sequestration  could 
not  properly  go  against  trust  property.  But  the  pit. 
had  a  right  to  the  order,  and  it  would  be  for  him, 
in  enforcing  his  remedy,  to  see  that  he  did  not 
andttly  do  so,  and  to  ascertain  against  what  parts  of 
the  property  of  the  defts.  the  writ  could  properly  be 
«xecateid.  He  should  have  been  glad  if  the  pit.  had 
agreed  to  some  such  arrangement  as  the  defts.  had 
proposed  ;  but  the  pit.,  acting  under  advice,  refused 
it-.  The  present  motion  had  entirely  failed,  and  he 
felt  himself  unable  to  say  that  the  refusal  of  the 
pit.  was  any  sufficient  cause  for  depriving  him  of 
his  costs  of  the  motion.  The  motion  would  be 
refused  with  costs. 

Solicitor  for  the  pit.,  W.  S.  Adams, 

Solicitors  for  the  defts.,  R.  M,  and  F.  Lowe,  agents 
for  BoBs  and  PeUatt,  of  Banbury. 


BOLLS  COXTKT. 

Beported  by  H.  K.  Yotmo,  Esq.,  BarrUtei^at-Law. 

Thursday,  Dec  7,  1865. 

The  Vestrit  of  the  Parish  of  Bermondset  v. 

Brown. 

Sermondsey  parish — Right  of  voay — The  Metropolis 
Iti^provement  Act,  57  Geo,  8,  c.  xxix. — The  Ber- 
mondsey  Improvement  Act  (8^9  VicU  c.  clxxvii.l 
A  165 — The  Metropolis  Local  Management  Acts  {the 
18  ^  19  Vict.  c.  120,  the  19  j-  20  Vict.  c.  112,  the 
21  I- 22  Vict,  c  \Q^,  and  the  26  ^  26  Vict.  c.  102 
— BUI  for  injunction  to  restrain  deft,  from  inter- 
fering  with  a  public  way  dismissed  with  costs. 

ft  was  not  intended  by  the  above-stated  Acts,  or  any 
zlauses  in  them,  to  transfer  to  the  commissioners  named 
in  theS  ^"9  Vict,  c  clxxvii.,  or  to  the  vestrv  of  the 
parish  ofBernumdsey,  who  have  now  delegated  to  them 
the  cbtties  in^osed  upon  the  conmiissioners,  any  powers 
or  authorities  previously  vested  in  the  Attomof' 
GeneraL  If,  therefore,  the  vestry  indict  any  one 
under  that  Act,  they  must  proceed  in  the  name  of  the 
Qfneen  before  a  grand  fury,  who  must  find  a  bill  before 
the  case  can  be  tried ;  and  if  they  take  any  proceedings 
in  the  Court  of  Ch.,  it  must  he  in  the  name  of  me 
Attorney- General  by  an  information. " 

A  parish  met^  possess  a  right  of  way,  as  private  pro- 
perty, but  Umust  be  by  a  grant  of  it  from  the  owner  f 
and  if  such  a  right  is  conferred  on  the  parishioners,  a 
dedication  to  the  public  will  not  be  presumed  without 
evidence.  A  deaication  to  the  parish  by  the  owner  of 
the  soil  under  the  way  cannot  be  presumed,  and  a  dedi- 
cation, acquired  from  user,  can  only  be  presumed  in 
favour  of  the  public  generally,  and  not  of  the  inhabi- 
tants of  a  particular  parish. 

Where  the  vestry  of  the  parish  ofB.  instituted  a  suit  by 
a  biHy  to  which  the  Attorney-General  was  not  a  party, 
alleging  their  ownership  of  a  right  of  way,  as  being 
both  a  public  way  and  the  property  of  the  parish,  and 
praying  an  im'unction  to  restrain  the  deft.,  the  owner 
in  fee  of  land  on  both  sides  of  the  way,  from  obstruct- 
ing it,  we  Court 

Ilfld  that,  not  only  from  the  nature  of  the  evidence 
adduced  by  the  pUs.  in  the  suit,  but  also  from  its  defec- 
tive constitution,  the  bill  in  it  must  be  dismissed,  and 
with  costs. 

This  was  an  injunction  suit. 

The  pits,  in  it  were  the  vestry  of  the  parish  of 
Bennondsey,  constituted  under  the  provisions  of 
the  Metropolis  Local  Management  Act  1855  (18  &  19 


Vict,  c  120).  The  deft,  was  the  owner  in  fee  of  a 
dock  called  the  fore  and  aft  dock  wharf,  situate  at 
Bermondsey-wall.  Between  that  wharf  and  another, 
on  which  was  a  warehouse  belonging  to  the  deft., 
there  was  a  passage  called  the  Ten-foot  way.  The 
deft,  was  proceeding  to  erect  an  arch  over  that  ten- 
foot  way,  so  as  to  connect  the  fore  and  aft  dock  wharf 
with  his  warehouse.  The  arch  was  to  be  nine  feet 
six  inches  above  the  ten-foot  way.  The  pits, 
insisted  that,  by  virtue  of  several  local  and  public 
Acts  of  Parliament,  the  right  to  the  ten-foot  way 
was  vested  in  them.    The  deft,  claimed  it  as  his. 

The  pits,  by  their  bill  in  the  suit  did  not  make  the 
Attorney-General  a  party  to  it,  but  prayed  for  an 
injunction  to  restrain  the  deft,  from  so  constructing 
the  arch  as  to  interfere  in  any  manner  with  their 
alleged  rights. 

Hobhouse,  Q.  C.  and  Surrage  appeared  for  the  pits, 
and  stated  the  nature  and  effect  of  their  evidence  in 
the  suit,  whereby  it  appeared  that  there  had  been  & 
certain  user  by  the  public  of  the  ten-foot  way,  for 
landing  goods  at  it,  and  other  purposes,  so  far 
back  «s  the  year  1814 ;  that  the  commis- 
sioners of  highways  for  Bermondsey  had,  on 
various  occasions  between  1823  and  1838,  repaired 
the  way,  and  that  they  had  in  1845  put  up  a  notice 
board  by  the  side  of  the  way  with  the  following  in- 
scription upon  it :  '*  Free  landing-place,  belonging  to 
the  parish  of  Bermondsey. — George  Henry  Drew, 
clerk  to  the  vestry ;"  and  that  they  had  in  the 
same  year  put  up  or  repaired  a  bar  with  a  lock 
across  the  way,  and  left  a  key  of  it  with  a  house- 
keeper near  the  spot,  in  order  to  secure  the  use  of 
the  way  to  the  inhabitants  of  the  parish  of  Ber- 
mondsey. They  argued  that  the  way  was  in  fact  a 
public  one,  and  that  the  user  of  it  by  the  public  was 
a  presumption  that  there  was  a  dedication  of  it  to 
them : 

M'oodyer  v.  Hodden,  6  Taunt  125; 

Reg.  V.  East  Mark,  11  Q.  B.  877  j 

B^.  V.  Petrie,  4  K  &  B.  737. 
Moreover,  Uie  parishioners  of  Bermondsey  had  both 
used  and  repaired  the  way.  They  also  insisted 
that  the  frame  of  the  suit  did  not  require  the  pre- 
sence, as  a  party  to  it,  of  the  Attorney-General ; 
because,  by  the  Metropolis  Improvement  Act, 
57  Geo.  3,  c.  xxix.,  the  Bermondsey  Improvement 
Act,  8  &  9  Vict.  c.  clxxvii.  s.  165,  and  the  Metro- 
polis Local  Management  Acts,  18  &  19  Vict, 
c.  120,  the  19  &  20  Vict.  c.  112,  the  21  &  22  Vict, 
c.  104,  and  25  &  26  Vict.  c.  102,  the  footway  in 
question  was  vested  in  the  pits.    They  also  cited 

28&29  VicLc.  75; 

The  Sewage  Utilisation  Act,  s.  10. 

Selwyn,  Q.  C,  Mellish,  Q.  C.  (of  the  common  law 
bar),  and  Wickens  appeared  for  the  deft.,  and  stated 
that  the  site  of  the  ten-foot  way  was  originally  part 
of  certain  prop^y  known  as  "  the  West"  estate ; 
that  it  was  in  the  early  part  of  the  present  century 
vested  in  the  trustees  of  the  will  of  a  Mrs.  8arali 
West ;  that  before  the  year  1814,  and  probably  for 
some  years  afterwards,  the  way  had  no  existence, 
having  been  a  spot  of  ground  quite  covered  with 
buildings ;  that  by  an  indenture,  dated  the  28th  Oct. 
1818,  J.  R.  West  (under  a  power  of  leasing  given  to 
him  by  Mrs.  Sarah  West's  will)  demised  to  one  J. 
K.  Creak,  for  a  term  of  eighty  years,  certain  pre- 
mises in  or  near  Bermondsey-wall,  with  liberty 
during  such  term,  in  common  with  others,  the  tenants 
of  the  said  J.  R.  West,  to  use  the  ten-foot  way ;  that 
by  another  indenture,  dated  the  1st  May  1821,  the 
said  J.  R.  West  demised  to  W.  Rattenbury,  for  a 
term  of  fifty-one  years,  certain  premises  adjoining 
the  ten-foot  way ;  and  that  such  lease  contained  a  * 
covenant  by  Rattenbury  within  the  said  term  to 
erect  a  warehouse  upon  the  premises,  and  so  that^ 
if  such  warehouse  were  carried  over  the  ten-foot 
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vaj,  it  should  be  nine  feet  above  the  level  of  the 
«treet;  that^  in  Dec.  1821,  J.  R.  West  and  the 
tmstees  under  Mrs.  Sarah  West's  will  sold  the 
reversion  in  fee  of  the  premises  comprised  in  R%tten- 
bury's  ieaae  to  T.  £.  Heron ;  that  in  the  month  of 
July  1845  both  the  legal  estate  in  reversion  of  the 
same  premises  and  Rattenbury*s  term  under  the 
lease  of  May  1821  became  vested  in  T.  C.  Gibson 
(through  whom  the  deft,  claimed^;  and  that  there- 
upon the  said  term  became  merged  in  the  inheri- 
tance. They  argued  that  the  public  dedication,  as 
claimed  by  the  pits.,  was  but  a  partial  one ;  and  as 
Buch  was  a  mere  licence,  revocable  at  will :  (^Pooh 
T.  Httskiaaotiy  11  M.  &  W.  827.)  A  parish  could  only  1 
obtain  a  right  of  way  over  land  by  grant  of  such 
right  from  the  owner  of  the  land.  But  the  owner 
could  not  grant  such  an  easement  to  a  parish  in 
derogation  of  a  previous  grant  by  him  of  the  like 
Tight  to  other  parties.  In  this  case,  prior  to  1818 
there  had  been  a  grant  by  the  owner  of  the  land  to 
the  tenants  of  the  West  estate ;  so  also  there  had 
been  a  like  grant  since  1818  to  other  parties.  There 
was,  in  fact,  no  dedication  of  the  way  to  the 
public  before  1845;  and  since  that  time,  as  the 
pits,  claimed  an  exclusive  right  to  the  way  for  the 
parish,  there  could  be  no  presumption  of  a  dedica- 
tion. Even  if  there  had  been  such  a  dedication, 
it  might  have  been  made  subject  to  the  deft.*8 
rights : 

Hobhouse,  Q.  C.  in  reply. 

The  Mastbr  of  the  Rolls. — ^This  is  a  suit  which 
was  instituted  with  the  view  of  obtaining  an  injunc- 
tion to  restrain  the  deft,  from  erecting  or  continuing 
any  building  over  a  ten-foot  way  leading  from 
Bermondsey-wall  to  the  river  Thames,  ''  so  that  the 
said  way,  or  any  part  thereof,  or  the  right  of  user 
and  enjoyment  of  the  same  by  the  public  as  an  open 
and  uncovered  way,  might  not  be  hindered,  obstructed, 
or  interfered  with  in  any  manner  howsoever."  In 
other  words,  it  is  a  suit  to  compel  the  deft,  to  remove 
an  arch  and  building  which  he  has  erected  over  a 
passage  (called  the  Ten-foot  way")  which  runs  from 
the  street  named  Bermondsey-wall  to  the  river 
Thames.  The  pits,  are  tlic  vestry  of  the  parish  of 
Bermondsey.  They  insist  that  the  passage  is  a 
public  way ;  whereas  the  deft,  contends  that  it  is  a 
way  belonging  to  an  estate  in  Bermondsey  formerly 
known  as  Mrs.  West's  estate.  One  difficulty  in  the 
way  of  the  pits,  in  the  case  is  this  :  that  if  the  way 
is  claimed  as  a  public  one,  the  suit  ought  to  have 
been  instituted  by  an  information  on  the  part  of  the 
Attorney-General.  That  difficulty  was  also  felt  by 
the  pits.'  counsel ;  but  they  endeavoured  to  overcome 
it  by  referring  to  the  various  local  and  public  Acts 
which  relate  to  this  matter.  They  referred  espe- 
<aaily  to  the  165th  section  of  8  &  9  Vict.  c.  clxxvii., 
which  is  the  local  Act  for  improvitt^  the  parish  of 
Bermondsey,  and  which  enables  the  commissioners 
thereby  appointed  to  make  and  enforce  rules  for  the 
use  and  maintenance  of  landing-places,  and  for  in- 
dicting persons  who  stop  up  or  impede  the  same. 
Mr*  Hobhouse  contended  that  that  Act,  when  united 
with  18  &  19  Vict.  c.  120,  which  is  an  Act  for  the 
better  local  mansgement  of  the  metropolis,  and  read 
with  the  19  4  20  Vict.  c.  112,  the  21  &  22  Vict. 
4!.  104,  and  the  25  &  26  Vict.  c.  102,  made  the 
vestry  of  Bermondsey  the  custodians  to  guard 
the  way,  and  enabled  them  to  sue  or  prosecute 
ivay  i>erson  who  should  impede  or  stop  up  any  of 
such  rights  of  way.  I  thought  at  the  time,  and 
a  further  examination  of  the  Acts  of  Parlia- 
inent  tends  to  confirm  me  in  my  original  view, 
that  it  was  not  intended  by  those  Acts,  or  by 
any  clauses  to  be  found  in  them,  to  transfer  to 
the  commissioners  named  in  the  first  Act,  or  to  the 
vestry  who  have  now  delegated  to  them  the  duties 


imposed  on  the  commissioners,  any  powers  or  autho- 
rities previously  vested  in  the  Attorney-General. 
Accordingly,  if  the  vestry  indict  any  one  under  that 
Act,  they  must  proceed  in  the  name  of  the  Queen, 
before  a  grand  jury,  who  must  find  a  bill  before  the 
case  can  be  tried.  If  they  take  proceedings  in  the 
Court  of  Ch.,  it  must  be  in  the  name  of  the 
Attorney-General  by  an  information.  As  I  was 
desirous  of  not  determining  the  question  on  any 
ground  which  might  lead  to  another  suit  being  insti- 
tuted, I  thought  it  belt  to  consider  the  case  as  if 
brought  before  me  in  the  shape  of  an  information, 
at  the  relation  of  the  vestry  of  the  parish  of  Ber- 
mondsey. After  reading  and  examining  all  the  evi- 
dence, I  find  tnat  almost  the  whole  of  it,  both  that 
for  the  pits,  and  that  for  the  deft,  negatives  the 
position  that  this  ten-foot  way  was  ever  dedicated 
to  the  public.  I  find  also  that  what  little  evidence 
there,  is  which  is  not  of  that  character,  but  is  in 
favour  of  the  general  user  of  the  way  by  the  public,, 
is  either  consistent  with  the  opposing  evidence,  or 
is  explained  and  overpowered  by  the  evidence 
adduced  on  behalf  of  the  deft.  That  will  appear  by 
a  short  recapitulation  of  the  history  of  the  ten-foot 
way.  Up  to  the  year  1814  the  way  had  no 
existence.  The  place  where  it  now  is  was  cavered. 
with  buildings.  It  seems,  as  far  as  I  can  judge,  to 
have  been  made  in  1818,  by  the  Wests,  for  the 
benefit  of  their  tenants.  It  is  first  mentioned  in  a 
lease  for  eighty  years  to  a  person  of  the  name  of 
Creak,  in  Oct.  1818,  when  a  right  to  use  the 
way  was  included  in  a  demise  granted  by  the 
owners  of  West's  estate  in  Bermondsey.  That 
lease  is  still  subsisting ;  and  will  continue,  unless 
it  happens  to  be  merged,  until  the  year  1 890.  The 
next  lease  was  for  fifty-one  years,  and  was  granted 
in  1821,  under  a  power  to  Mr.  West,  the  tenant  for 
life  of  the  estate,  to  Mr.  William  Rattenbi  ry ;  and 
it  contained  a  power  to  him  to  build  over  this  way, 
provided  the  breadth  of  it  be  allowed  to  remain  tei^ 
feet,  and  the  height  of  it  nine  feet.  Those  leases 
negative  any  dedication  of  the  way  to  the  public  at 
that  time.  The  general  user  of  this  ten-foot  way  by 
various  persons  is  proved.  I  think,  from  the  year 
1818  down  to  the  present  time.  It  is  upon  that 
that  the  pits,  principally  rely.  But  whether  the 
way  has  been  used  by  any  persona  other  than  the 
tenants  of  the  West  estate,  or  if  so,  by  any  persons^ 
other  than  the  inhabitants  of  Bermondsey,  is- 
nowhere  made  clear;  and  as  long,  therefore,  as  the 
lease  of  1821,  which  gave  authority  to  build  over  it, 
was  in  existence,  no  dedication  from  user  could  be 
presumed  as  against  the  owner  of  the  property.  In 
July  1845,  however,  that  lease  was  merged  in  the 
inheritance ;  and  since  then  it  was  contended  by  the 
pits,  that  there  had  been  a  constant  use  of  the  way, 
by  the  public,  from  which  that  dedication  might  be 
presumed.  But  the  evidence  given  on  behalf  of  the 
pits,  themselves  repudiates  all  inference  of  that 
character;  for  in  the  same  year,  namely,  1845,  when 
the  lease  to  Rattenbury  was  merged  in  the  inheri- 
tance, the  pits,  (the  vestry)  claimed  the  way,  as- 
being  the  property  of  the  parish  as  opposed  to^  and 
distinct  from,  any  dedication  to  the  public.  Accor- 
dingly in  that  year  they  put  up  a  board  by  the  side 
of  the  way,  with  this  inscription  upon  it :  '^  Free 
landing-place,  belonging  to  the  parish  of  Bermond- 
sey.— George  Henry  Drew,  Clerk  to  the  Vestry .'*^ 
This  then  (for  it  is  a  claim  on  the  way  as  property 
belonging  to  the  parish)  is  a  repudiation  of  the 
right  of  the  public  to  use  it.  That  board  was  con- 
tinued up  to  the  time  of  the  filing  of  the  bill  in  this 
suit,  and  up  to  that  time  has  the  vestry  claimed  the 
individual  property,  as  distinct  from  the  general 
right  of  the  public  to  use  it.  If  that  evidence  were 
ambiguous,  the  ambiguity  would  be  removed  by  the 
recordof  the  pits,  themselves ;  for  so  solicitous  was  the 
vestry  that  the  ten-foot  way  should  be  the  property 
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•of  the  pariflh,  and  open  to  the  parishioners  of  Ber- 
mondsey  only,  to  the  exclusion  of  the  rest  of  the 
public,  that  in  the  same  year  the  surveyor  of  the 
parish,  under  the  authority  of  the  vestry,  given  on 
the  ]4th  Oct.  1845,  repaired  the  posts  and  rails  be- 
fore the  ten-foot  way;  and  provided  locks  and  keys 
to  be  placed  there  with  some  housekeeper  residing 
near  the  way.    That  was  done  in  order  to  make  sure 
"that  the  use  of  the  way  should  be  confined  to  the 
inhabitants  of  the  parish  of  Bermondsey.    There  is 
•evidence  that  from  the  year  1818  the  way  was  open, 
and  that  until  1845  it  was  generally  used  by  the 
public    It  was  used  by  any  one  who  pleased  to  use 
it,  because  no  one  inquired  whether  the  person  was 
s  tenant  of  the  West  estate  or  a  stranger.  But  during 
lUi  that  time  up  to  1845  the  facts  proved  negative 
any  dedication  of  it  to  the  public ;  and  since  the  year 
1845  the  evidence  of  the  pits,  also  negatives  it.  The 
eTidence  of  the  deft,  established  that  up  to  18i5 
the  way  was  a  private  road,  belonging  to  the  owner  of 
the  We8t  estate ;  and  since  that  time,  upon  the  evi- 
dence of  the  pits.,  it  is  established  that  the  public  had 
no  right  to  it ;  but  that  the  use  of  it  was  claimed  by 
the  vestry  of  Bermondsey  as  a  private  right  belonging 
■to  the  parish,  to  be  used  by  the  parishioners  alone, 
and  that  it  was  never  relinquiflhed  by  the  original 
owners  of  the  soil.    Indeed,  it  seems  to  me  as  if  the 
flame  feeling  was  now  prevalent  in  the  vestry,  and 
that  explains  why  they  alone  are  made  the  pits,  in 
the  suit,  and  not  the  Attorney-General  on  behalf  of 
the  public.    Now,  I  certainly  do  not  doubt  that  a 
parish  may  possess  as  private  property  the  right  to 
■^uch  a  way  as  this  ten-foot  way,  in  the  same  manner 
as  they  might  possess  a  field ;  but  it  must  be  by 
the  aiisent  of  the  owner  of  it ;  and  I  do  not  doubt 
that,  if  such  a  right  was  conferred  upon  the  parish- 
ioners, a  dedication  to  the  public  would  not  be  pre- 
flumed  without  evidence.    A  dedication  to  the  parish 
by  the  owner  of  the  soil  cannot  be  presumed.  A  dedi- 
-cation  acquired  from  user  can  only  be  presumed  in 
favour  of   the  public  generally,  and    not  of  the 
inhabitants  of  a  particular  parish.  That  is  laid  down 
in  Poole  v.  Htukistonj  and  is  unquestionable  law. 
In  this  case,  the  intention  of  the  owner  to  dedicate 
the  way  is  negatived  up  to  1845,  by  the  existence  of 
Rattenbury's  lease.    It  is  negatived  also  by   the 
-contents  of  Creak's  lease,  which  is  still  subsisting. 
The  right  claimed  is  further  rebutted  by  the  fact 
that,  since  the  year  1845,  the  public  have  not  used 
the  ten-foot  way  ;  inasmuch  as  the  pits,  themselves 
have  prevented  the  public  (not  being  inhabitants  of 
the  parish  of  Bermondsey)  from  so  using  it.    They 
have  also  set  up  a  claim  to  it,  both  in  their  books 
and  in  their  acts,  as  being  the  private  property  of 
the  parish.    The  deft,  has  built  over  it :  but  in  so 
doing  he  has  preserved  the  limits  provided  by  the 
lease  to  Rattenbury,  and,  so  doing,  he  was  entitled 
to  bnild  upon  it.    This  suit  on  the  part  of  the  pits, 
wholly  fails  on  the  merits,  and  is,  besides,  defective 
in  its   frame.    The    bill  must    therefore  be  dis- 
iinissed,  and  with  costs. 

Solicitors  for  the  pits.,  Drtw  and  Wilkinson. 

Solicitors  for  the  deft.,  Bridger  and  CoUina, 
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Seported  by  Josor  TnoM psoir  and  T.  W.  Bauitdbbs,  Esqti., 
Barrlsten-atpLaw. 


Saturdctt/y  Nov.  11,  1865. 

Wakefield  Local  Boabd  of  Health  (apps.)  v.  Thb 
West  Riding  and  Grixsbt  Railway  Company 

(resps.). 

Summary  conviction — Interest  of  parties — Waiver. 

The  ofijection  tJiat  a  justice  who  sits  to  adjudicate  upon 
a  suiumary  conviction  is  interested,  is  one  which  mau 
be  wuiveabtf  the  parties,  and  tf  waived,  the  proceed' 
ings  are  not  void  on  the  ground  of  such  interest. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  as  follows  : 

We  the  undersigned  William  Henry  Rawson  the 
younger  and  Joshua  Thomas  Horton,  Esqrs.,  two  of 
the  justices  of  the  peace  of  the  West  Riding  of 
Yorkshire,  state  this  case  for  the  opinion  of  the 
Court  of  Q.  B.  pursuant  to  the  20  &  21  Vict.  c.  43, 
concerning  questions  of  law  which  arose  before  us 
at  a  petty  session  at  Wakefield,  in  and  for  the  divi- 
sion of  Lower Ogbrigg,  in  the  said  riding,  on  the  17th 
Nov.  18G4,  on  the  hearing  of  an  information  and 
complaint  by  the  said  boiurd,  hereinafter  called  the 
apps.,  against  the  said  company,  hereinafter  called 
the  resps.,  under  the  58th  sect  on  of  the  Railway 
Clauses  Consolidation  Act  1845,  for  not  obeying  an 
ordf'r  of  justices  directing  the  repair  of  roads  which 
had  been  damaged  by  the  resps.  in  the  course  of 
making  their  railway  under  the  West  Riding  and 
Grimsby  Railway  Act  1862.  The  apps.  appeared 
before  us  by  their  clerk,  and  the  resps.  by  their 
counsel,  and  we  heard  and  determined  the  said 
information  and  complaint  at  the  time  and  place 
aforesaid,  and  dismissed  the  summons  issued  to  the 
resps.  The  apps.  being  dissatisfied  with  our  deter- 
mination as  erroneous  in  point  of  law,  applied  to 
us  in  writing,  in  conformity  with  the  statute  20  & 
21  Vict.  c.  43,  to  state  and  sign  a  case  for  the  opinion 
of  the  said  Court  of  Q.  B.,  and  we  then  refused  to 
comply  with  the  application  .  .  .  but  having  been 
subsequently  ordereMl  by  the  said  court  we  now 
state  and  sign  this  case. 

The  resps.*  railway  passes  Into  and  is,  in  fact, 
situate  within  the  apps.'  district,  and  in  the  course 
of  making  it  public  roads  of  which  the  apps.  are 
surveyors  have  been  used  and  interfered  with  by 
the  resps.  within  the  meaning  of  sect.  58  of  the  Rail- 
way Clauses  Consolidation  Act  1845,  and  thereby 
damaged. 

On  the  13th  Jan.  1864  the  apps.  through  their 
clerk  laid  an  information  and  complaint  before 
John  BarfF,  £sq.,  a  justice  of  the  peace  of  the  said 
West  Riding  acting  within  the  said  division, 
against  the  resps.,  under  sect.  58  of  the  Railway 
Clauses  Consolidation  Act  1845,  charging  resps.  with 
having,  in  the  course  of  making  their  railway,  used 
and  interfered  with,  and  thereby  damaged,  roads 
therein  described,  and  thereupon  a  summons  was 
issued  by  the  said  justice  to  the  resps.,  and  both 
parties  by  their  attorneys,  the  resps.,  by  Mr.  John 
Marsden,  and  the  apps.  by  Mr.  James  Witham, 
appeared  on  the  Ist  Jan.  1864,  at  Wakefield  afore- 
said, pursuant  to  the  summons,  before  John  Greorge 
Smith  and  Henry  William  Stansfield,  Esqrs.,  two 
justices  of  the  peace  of  the  said  riding,  acting 
within  the  said  division,  and  the  last-named  justices 
thereupon  by  the  order  marked  A.  as  aforesaid, 
ordered  the  resps.  to  do  repairs  to  some  of  the  roads 
described  in  the  information  and  complaint  so 
brought  before  them. 

A  copy  of  the  information  and  complaint  men- 
tioned in  this  paragraph  is  annexed  hereto  as  part 
of  this   case,  and  marked  C.    AU  the  justices  o£ 
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the  peace  of  the  said  riding  hare  jurisdiction  within 
the  borough  of  Wakefield,  which  is  the  district  of 
the  said  local  board,  and  there  is  no  separate  com- 
mission for  the  said  borough.  After  the  hearing 
before  the  justices  on  the  Ist  Feb.  the  following 
paper  was  drawn  up  and  signed  by  the  attorneys  on 
both  sides : 

Coarfe-hottse,  Wakefield,  Ist  Feb.  1864.  ^ 

The  Wat^fld  Local  Board  of  Health  v.  The  Wftt  Riding  and 
Grimsby  Raiheai/  Company. — ^The  court  granted  order  for  repair 
of  half  the  roads.  No.  3  to  10  Inclaaive,  subject  to  a  case  on 
the  liability  of  the  company  through  their  coQtractor&  But 
if  the  looal  board  put  the  roads  into  repair  forthwith,  then 
Mr.  Maraden  undertakes,  in  case  the  Q.  B.  decides  in  favour 
of  the  board,  he  will  repay  the  board  one-half  the  expenses  of 
putting  the  roads  at  once  in  repair  at  the  rate  of  one  half- 
penny per  ton  per  mile,  deducting  the  tolls  paid  by  Smith  and 
Knight  at  the  Thomes  toll-bar. 

John  Mabsdbx. 

Jabl  WrruAM. 

The  resps.*  attorney  afterwards  proposed  to  pay  a 
sum  of  10^  in  discharge  of  their  liability,  calciUated 
in  the  mode  stated  in  this  paper.  Upon  hearing  of 
the  information  on  Ist  Feb.  1864,  the  attorney  for 
the  resps.  took  four  objeotious  to  the  tlien  proceed- 
ings. 

1.  That  Colonel  Smyth,  one  of  the  said  justices, 
was  interested  in  the  matter  of  the  said  information, 
because  he  was  a  proprietor  of  the  Aire  and  Calder 
Navigation  Company,  and  as  such  a  rateixayer 
within  the  district  of  apps. 

2.  That  the  resolution  of  the  apps.,  authorising 
their  clerk  to  lay  the  information,  was  insufficient. 

3.  That  the  information  itself  was  informal, 
and 

4.  That  the  resps.  were  not  liable  to  repair  the 
damage  done  to  the  roads  in  question,  because 
they  did  not  themselves  make  their  railway,  but  let 
the  making  thereof  to  contractors,  their  sub- 
contractors, and  servants,  and  because  all  the 
works  through  the  apps.*  district  were  executed 
by  these  contractors,  and  not  by  the  company 
themselves. 

Only  the  last  of  these  objections  was  ultimately 
relied  upon,  each  of  the  other  three  being  upon 
the  hearing  abandoned  by  tlio  resps.'  attorney, 
wlio  then  applied  for  and  obtained  a  case  for  the 
opinion  of  the  Court  of  Q.  B. ;  upon  the  last 
objection  only  the  case  went  before  the  Court  of 
Q.  B.,  having  a  copy  of  the  said  information  of  the 
13th  Jan.  18G4,  and  a  copy  of  the  order  of  justices  of 
the  1st  Feb.  18G4  attached  thereto  and  forming 
part  thereof;  and  the  Court,  after  hearing  both 
parties,  ordered  that  the  said  judgment  or  deter- 
mination of  the  said  John  George  Smyth  and  Henry 
William  Stansfield,  Esqrs.,  should  be  affirmed.  The 
resps.  have  not  obeyed  the  said  order  of  justices  of 
Ist  Feb.  1864,  but,  as  they  admitted  before  us,  have 
refused  to  obey  it.  On  the  12th  Aug.  1864,  the 
apps.  laid  an  information  and  complaint  before 
Samuel  Holdworth,  Esq.,  the  mayor,  and  a  justice 
of  the  peace  of  the  said  borough,  against  the  resps. 
for  disobedience  of  the  order  of  1st  Feb.  18G4, 
and  a  summons  was  issued  thereupon,  and  served 
on  the  resps.,  returnable  at  Wakefield. 

On  the  22nd  Aug.  1864  the  resps.  did  not  appear 
in  obedience  to  that  summons,  but  it  came  on  for 
hearing  on  the  day  List  mentioned  before  John 
George  Smyth  and  Henry  William  Stansfield,  Esqrs., 
the  two  justices  before  named,  and  these  justices 
thereupon  convicted  the  resps.  and  adjudged  them 
to  pay  a  penalty  of  5/.  a-day,  amounting  to  the  sum 
of  30()f.  Against  the  said  conviction  the  resps.  ap- 
pealed at  the  West  Riding  Quarter  Sessions,  held 
at  Leeds  in  October  last;  when,  although  the  question 
of  III  rits  was  entered  into,  the  principal  question 
befo.e  the  court  was*  as  to  the  validity  of  the  said 
order  and  conviction,  it  being  contended  on  the  part 
i)i  the  resps.  that  the  same  were  invalid  by  reason 
of  the  said  Col.  Smyth,  one  of   the  justices,  and 


making  the  said  order  and  joining  in  the  conviction, 
being  interested,  within  the  Bail  way  Clauses  Con- 
solidation Act  1845,  and  by  reason  of  the  summons 
of  13th  Jan.  1864,  and  13th  Aug.  following,  beini^ 
both  signed  by  justices,  ratepayers  of  the  borough 
of  Wakefield, 'and  therefore  without  jurisdiction.  It 
was  admitted  by  the  apps.  that  they  had  not  obeyed 
the  order ;  thereupon  the  Court  of  Quarter  Sessions 
made  the  order  that  the  said  conviction  appealed 
against  be  quashed,  subject  to  the  opinion  of  tho 
Court  of  Q.  B.  upon  a  case,  but  declined  to  give 
any  reason  for  this  decision.  No  case,  however,  has 
been  taken  up  under  the  order.  A  copy  of  grounds- 
of  appeal  is  annexed  hereto,  and  marked  D. 

Subsequently  to  the  quashing  of  the  said  convic- 
tion, namely,  on  the  7th  Nov.  1864,  the  apps.  laid 
before  Wentworth  Bliu:kett  Beaumont,  Esq.,  a  jus- 
tice of  the  peace  of  the  said  riding  acting  within  the 
said  division,  the  information  and  complaint  heard 
before  us  as  above  mentioned. 

It  was  also  proved  to  us,  that  the  apps.  had  not 
put  the  road  in  question  into  repair.  Upon  the  said 
hearing  before  us  the  resps.  objected,  that  we  had 
no  ix>wer  to  hear  the  said  information,  because  the 
resps.  had  already  been  convicted  of  disobeying  the 
same  order,  and  although  the  conviction  had  been 
quashed  at  the  quarter  sessions,  it  had  been  so 
quashed  subject  to  a  case  for  the  opinion  of  the 
Court  of  Q.  B..  and  therefore  the  appeal  still  hung 
suspended  before  the  court.  That  the  order  dis- 
obeyed and  the  information  and  summons  whereon 
it  was  made  were  void  for  want  of  jurisdiction  in 
Mr.  Barff,  the  justice  who  took  the  information,  and 
in  Colonel  Smyth,  one  of  the  justices  who  made  the 
order,  the  former  being  a  ratepayer  in  Wakefield,, 
and  the  latter  a  shareholder  of  the  Aire  and  Calder 
Navigation,  and  both,  therefore,  being  interested 
within  the  meaning  of  the  I^ailway  Clauses  Cou- 
solidation  Act  1845 ;  and  because  the  justices  are 
wrongly  described  in  the  order  of  justices  of  the 
peace  of  the  West  Biding  of  Yorkshire,  and  Uio 
judgment  of  the  Court  of  Q.  B.  did  not  cure  these 
defects,  for  the  order  was  not  thereby  confirmed, 
except  upon  the  point  raised  before  the  court,  and 
the  Act  gave  no  power  of  appeal  against  the  order, 
but  against  a  conviction  for  its  disobedience ;  that 
some  evidence  touching  the  merits  was  before  the 
quarter  sessions,  and  as  that  court  quashed  the 
conviction  generally,  and  refused  to  say  on  what 
ground  they  quashed  it,  we,  as  justices  hearing  the 
present  information,  ought  not  to  conclude  that  the 
quashing  was  for  matters  of  form  only.  The  apps.,  in 
answer  to.  the  above  objection,  contended  that  the 
quarter  sessions  quashed  the  conviction  for  matter 
of  form  only,  and  not  on  the  meri  ts,  and  that  it  was 
competent  for  the  apps.  to  lay  the  present  informa- 
tion after  the  conviction  had  been  quashed,  and  that 
they  were  not  bound  to  take  up  the  case  from  the 
quarter  sessions  to  the  Q.  B.  That  in  making  the 
order  all  the  objections  by  the  resps.,  except  the  one 
question  of  law  set  out  in  the  previous  case,  sent  up  to 
the  Q.  B.  as  aforesaid,  were  abandoned  by  the  resps., 
and  that  the  whole  order  having  been  before  the  Court 
of  Q.  B.  on  that  case,  and  having  been  confirmed 
by  the  court,  it  was  too  late  for  the  apps.  to  raise  the 
second  objection  as  to  the  description  of  the  jurisdic- 
tion of  the  justices  in  the  order,  which  was  answered 
by  sect.  HI  of  the  Municipal  Corporation  Act,  o  &  6 
Will.  4,  c.  76.  That  no  evidence  touching  the  merits 
was  before  the  quarter  sessions,  but  the  resps.' 
counsel  relied  entirely  on  questions  of  law ;  and  the 
paper  copied  in  paragraph  8,  referred  to  by  the 
resps.,  was  of  no  force,  for  it  was  optional  with  the 
apps.  to  do  or  decline  the  repairs  on  the  terms 
therein  set  forth ;  and  they  had  not  done  anything 
in  pursuance  of  it,  because  the  sum  receivable 
thereunder  was  wholly  inadequate  to  the  repair  of 
the  roads  in  question.    In  the  above  circumstances- 
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we  determined  not  to  convict  the  reaps,  upon  the 
information  heard  before  us,  but  we  dismissed  the 
same,  being  of  opinion  that  the  original  information 
and  summons  on  which  the  order  was  founded  were 
respectiTelj  void  forwant  of  jurisdiction  in  the  justice 
acting  in  the  matter,  the  said  justice  being  at  the  time 
a  ratepayer  within  the  district  of  the  said  local 
board  of  health  and  interested  in  the  matter  within 
the  provisions  of  the  Railway  Clauses  Consolidation 
Act  1845,  and  being  also  of  opinion  that  the  order 
of  the  1st  Feb.  1864  was  not  a  lawful  order,  because 
CoL  Smyth,  one  of  the  justices  making  it,  was  inte- 
rested withm  the  meaning  of  the  Railway  Clauses 
Consolidation  Act  1845,  and  therefore  had  not  juris- 
diction to  make  it ;  and  because  not  raised  by  the 
case  previously  stated  for  the  opinion  for  the  Court 
of  Q.  B.,  wherefore  the  validity  of  the  said  order  of 
this  respect  cannot  be  said  to  have  been  confirmed 
by  the  decision  of  that  court.  The  questions  for  the 
Court  of  Q.  B.  are,  whether  the  said  order  of  the 
Ist  Feb.  1864  was  in  the  circumstances  a  valid  order, 
or  whether  we  had  power  to  decide  upon  its  validity 
or  invalidity  as  respects  the  ipaxtf  making  it; 
whether  we  had  power,  after  the  quashing  of  the 
said  conviction  by  the  Court  of  Quarter  Sessions  in 
manner  aforesaid,  to  adjudicate  upon  the  manner  of 
the  aforesaid  as  to  convict  the  resps.,  assuming  due 
proof  of  facts.  The  opinion  of  this  court  is  asked 
upon  the  said  questions  of  law,  whether  or  not  we 
were  correct  in  our  determination  as  aforesaid,  and 
as  to  what  further  should  be  done  or  ordered  in  the 
premises. — Given  imder  our  hands,  24th  April 
1865. 

W.  H.  Rawson. 

J.  T.   HOBTON. 

The  order  of  justices  marked  A.  recited  that  the 
railway  company  appeared  before  two  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said 
borough  of  Wakefield.  The  information  marked 
B.  was  taken  before  one  of  Her  Majesty's  justices 
of  the  "pence  in  and  for  the  West  Riding  of  the 
conn^  of  York,  and  having  and  exercising 
the  jurisdiction  of  the  justice  of  the  peace  in 
and  for  the  borough  of  Wakefield  in  the  said 
riding. 

By  sect.  145  of  the  8  &  9  Vict.  c.  20  (Railway 
Clauses  Act),  penalties  imposed  by  this  or  the 
special  Act,  the  recovery  of  which  is  not  otherwise 
provided  for,  are  to  be  recovered  by  summary  pro- 
ceeding before  two  justices. 

By  sect.  3  (the  interpretation  clause)  it  is  enacted 
that  "  the  word  *  justice'  shall  mean  justice  of  the 
peace  acting  for  the  county,  city,  borough,  liberty, 
cinque  port,  or  place  where  the  matter  requiring 
the  cognisance  of  any  stich  justice  shall  arise, 
and  who  shall  not  be  interested  in  the  matter," 
&c 

Cleasby,  Q.  C.  and  Mauk  appeared  for  the  apps., 
and  argued  that  the  justices  below  were  wrong,  and 
that  they  ought  to  have  convicted,  for  that  the  resps. 
had  waived  the  objection  as  to  the  interest  of  the 
justices. 

Teinple,  Q.  C.  and  Uoyd  contended  that  the 
original  order  was  void,  on  account  of  the  interest 
of  the  justices  making  it ;  and  that  being  so,  it 
could  be  objected  to  at  any  time : 

R.  V.  CfdlverscoUm,  8  T.  R  178 ; 
Fuie  and  Lane's  case,  1  B.  &  C.  101. 

That  the  provision  in  sect.  8  of  the  8  &  9  Vict. 
c  20,  is  imperative  that  the  justice  shall  not  be 
interested. 

CocKBUSK,  C.  J. — I  think  that  our  judgment 
roust  be  for  the  apps.  The  provision  in  the  inter- 
pretation clause  of  the  Railway  Clauses  Act  was 


intended  merelv  for  the  guidance  of  those  who 
might  not  be  familiar  with  the  matters,  and  was 
probably  inserted  from  excessive  caution.  Such  a 
declaration  was  quite  unnecessary;  for  the  reason 
that  the  law  would,  quite  irrespective  of  any  such 
declaration,  imply  what  is  there  stated,  and  it  was, 
therefore,  probably  inserted  because,  if  the  section 
had  stopped  short  after  the  earlier  part  of  the  defini- 
tion, it  might  have  been  contended  that  the  maxim 
expressio  vnius  exclusw  est  alterius  would  apply,  and 
that.it  was  not  intended  to  make  interest  a  disqua- 
lification. If  we  were  to  read  the  enactment  in  the 
sense  contended  for  by  the  resps.  this  absurdity 
would  be  produced,  that  a  justice  by  merely  becom- 
ing interested  would  cease  to  be  a  justice.  Besides, 
it  was  an  objection  which  the  parties  might  waive, 
and  even  though  in  the  first  instance  objection 
might  have  been  taken  to  the  justices*  jurisdiction, 
still,  according  to  the  ordinary  rule, 'if  the  parties 
did  not  do  so,  but  went  on  taking  their  chance  of  a 
decision  in  their  favour,  nothing  is  better  settled 
than  that  they  cannot  turn  round  afterwards  and 
try  to  take  advantage  of  the  original  objection. 
The  objection,  therefore,  I  think,  cannot,  in  either 
view,  be  maintained. 

The  other  Judges  concurred. 

Case  remitted  to  tfie  Justices,  \oith  the  opinion  of 
the  court. 


Thursday,  Feb.  1,  1860. 

(Before  Blackburn,  Mellob,  and  Shee,  JJ.) 

Chambebs  v.  Reid. 

Notice  of  action — Metropolis  Management  Acts — 18  ^'10 
Vict,  c.  120,  s,  88—25  ^  26  Vict.  c.  102,  s.  106— 
Who  entitled  to  notice. 

Under  the  Metropolis  Management  Act  1855,  sect. 
88,  the  district  board  may  provide  urinals,  Sfc.  in 
situations  where  they  deem  such  accommodation  to  be 
required;  and  by  sect.  106  oftlie  Metropolis  Manage- 
ment Amendtnent  Act  1862,  7io  icrit,  ^c.  is  to  be  sued 
out  against  such  board,  or  tlieir  clerk,  or  any  clerk, 
surveyor,  contractor,  officer,  or  person  whomsoever,  act- 
ing  under  their  or  any  of  their  directions,  for  anything 
done,  or  intended  to  be  done,  under  the  powers  of  such 
board,  until  the  expiration  of  one  calendar  monm  after 
notice  of  action  shall  have  heen  served. 

The  pit.  and  deft,  were  occupiers  of  adjoining  houses, 
which  were  separated  by  a  covered  passage.  lite 
house  of  the  deft,  was  a  public-house,  and  the  public 
were  accustomed  to  commit  nuisances  against  the  wall 
of  the  plt.*s  house.  The  district  board  thereupon 
directea  their  inspector  of  nuisances  to  cause  a  urinal 
to  be  put  up  against  tne  plt.*s  wall,  and  the  inspector 
gave  authority  to  the  deft,  to  erect  it,  which  he  accord* 
ingly  did,  the  district  board  paying  a  portion  of  the 
expense.  The  pit.  thereupon  orougnt  an  action  against 
the  deft^  and  at  the  trial,  in  consequence  of  an  obfec- 
tion  taken  that  no  notice  of  action  had  been  given,  the 
Judge  directed  a  verdict  to  be  entered  for  the 
deft.: 

Held,  that  t/ie  deft,  was  entitled  to  notice  of  action,  and 
that  the  verdict  was  right. 

This  was  an  action  of  trespass  for  erecting  a 
urinal  against  the  plt.'s  premises,  tried  at  the  last 
assizes  for  Surrey,  when  a  verdict  was  returned  for 
the  deft.,  on  the  ground  of  a  want  of  notice  of 
action.  It  appeu^  that  the  houses  of  the  pit.  and 
deft.,  which  were  situate  in  Southwark,  were 
separated  from  each  other  by  a  covered  passage, 
and   that   the   house  of  the  deft,  being  a  public- 
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house,  dutomers  and  others  were  accustomed  to 
commit  nuisances  againist  the  wall  of  the  plt.'8 
house.  The  district  board  of  works  directed  their 
inspector  of  nuisances  to  cause  a  urinal  to  be 
erected  against  the  pit's  widl.  The  inspector 
thereupon  required  the  deft,  to  erect  such  urinal, 
which  he  accordingly  did,  the  board  of  works 
jnying  a  portion  of  the  expense.  At  the  trial  no 
notice  of  action  was  proved,  and-  thereupon  the 
judge  directed  a  rerdict  to  be  returned  for  the 
deft. 

By  the  88th  section  of  the  Metropolis  Manage- 
ment Actl865  (18  &  19  Vict  c.  120)  it  is  enacted 
that, 

It  shall  be  Iswfnl  for  evary  vestry  and  district  board  to 
provide  and  maintain  urinals,  water-doseta,  privies,  and  like 
oonvenienoes  in  sltoations  where  they  deem  such  aooommo- 
dation  to  be  required,  and  to  supply  the  same  with  water, 
and  to  defray  the  expense  thereof,  and  the  expense  of  keep< 
ing  the  same  in  good  order,  as  expenses  of  sewerage  are  to  be 
defrayed  under  this  Aot. 

By  sect  106  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102),  it  is 
enacted  that 

No  writ  or  process  shall  be  sued  out  against  or  serred  upon, 
and  no  proceedings  shall  be  instituted  against  the  Metropolitan 
Board  of  Works,  or  any  vestry,  district  board,  or  their  cleriE, 
or  any  clerks,  surveyors,  contractor,  oflBoer,  or  person  whom- 
soever acting  under  their  or  any  of  their  directions,  for  any> 
thing  done,  or  intended  to  be  done,  under  the  powelv  of  such 
boMd  or  vestry  under  the  said  Acts  or  this  Act  until  the  expi- 
ration of  one  calendar  month  next  after  notice  in  writing  snail 
have  been  served  upon  such  board  or  vestry,  or  where  the 
action  or  proceeding  shall  be  against  such  ol&cer  or  other  person 
acting  under  their,  or  any  of  their  directions,  shall  have  been 
delivered,  Ac,  fta,  Ac,  stating  the  cause  of  action  or  ground  of 
the  proceeding  or  demand,  imd  the  name  and  place  of  abode 
of  the  intended  pit  or  claimant,  and  of  his  attorney  or 
agent  in  the  cause  or  proceeding,  &o.,  Ac,  ftc,  and  unless  such 
notice  be  proved,  the  jury  shall  find  for  the  deft,  Ac. 

A  rule  nut  having  been  obtained  to  set  aside  the 
verdict,  and  for  a  new  trial  on  the  ground  of  mis- 
direction, 

Patchett  showed  cause,  and  contended  that  the 
verdict  for  the  deft,  was  right,  for  that  the  deft  who 
erected  the  urinal  in  obedience  to  the  request  of  the 
surveyor  who  had  himself  received  instructions  for 
the  purpose  from  the  district  board,  came  within 
the  description  in  the  106th  section  of  the  25  &  26 
Vict.  c.  102,  as  a  person  acting  under  the  directions 
of  the  inspector,  and  so  was  entitled  to  notice  of 
action : 

WiUiamB  v.  Golding,  36  L.  J.  1,  C  P. ; 
Newton  v.  EU\»,  8  E.  &  B. 

Hott$tonj  in  support  of  the  rule,  argued  that  the 
deft  was  not  within  the  106th  section,  for  that  the 
words  *'or  person  whomsoever"  must  be  taklrn 
ejusdem  generis  with  the  preceding  persons ;  and  that 
the  deft,  who  was  a  publican,  could  not  be 
held  to  be  of  that  character.  [Mellor,  J. — 
Surely  the  surveyor  or  inspector  may  delegate 
his  authority  to  some  one  else ;  it  cannot  be  ex- 
pected that  he  is  to  erect  a  urinal  with  his  own 
hands.]  He  must  be  a  person  connected  with  the 
board  of  works : 

Hermann  v.  SeneachaU^  13  0.  R,  N.  S.,  392 ;  6  L.  T. 
Bep.  N.  8.  646. 

Blackburn,  J. — ^It  being  established  that  the 
board  of  works  had  power  to  erect  this  urin^  we 
think  that  the  verdict  at  the  trial  was  right  The 
question  turns  upon  the  106th  section  of  the  Metro- 
polis Management  Amendment  Act  1862  [his  Lord- 
ship read  the  section].  Now  the  facts  appear  to  be 
these  [his  Lordship  here  stated  the  facts  as  before 
given].  The  question,  therefore,  is,  whether  or  not 
the  deft,  was  entitled  to  notice  of  action  ?  I  by  no 
means  agree  that  every  person  who  assumes  to  be 
authorised  to  act  under  the  statute  is  entitled  to 


notice  of  action ;  the  test  is,  whether  the  party  bona 
fidk  believed  in  the  existence  of  such  a  state  of 
facts  as  would,  if  it  had  existed,  have  justified  him 
in  what  he  did.  If  the  act  may  have  been  done, 
and  he  believed  in  a  state  of  things  justifying  him 
in  doing  it,  he  was  entitled  to  notice  of  action.  To 
entitle  him  to  notice,  the  thing  to  be  done  must 
have  been  such  as  would  have  authorised  him  to  do 
it  Now,  the  88th  section  of  the  first  Act  shows 
that  it  was  lawful  for  the  board  of  works  to  direct 
this  urinal  to  be  erected,  and  the  inspector  is  ac- 
cordingly directed  to  set  it  up.  The  inspector  tiien 
thought  he  had  a  right  to  direct  the  deft  to  erect  it, 
and  I  think  the  deft  was  warranted  in  the  belief 
that  the  inspector  had  power  so  to  order  him.  Now, 
after  looking  at  the  106th  section,  which  is  certainly 
somewhat  vague,  I  think  that  the  true  intent  of  the 
Legislature  is,  that  when  any  person  named  in  the 
section  is  directed  to  do  a  thing,  if  any  such 
person  orders  others  to  do  it  they  are  entitled  to 
notice  of  action.  The  absurdity  of  the  argument  on 
the  other  8i<%  is,  that  though  the  inspector  is  him- 
self entitled  to  notice,  his  servants  or  labourers 
would  not  be.  Here,  the  deft,  who  had  erected  the 
urinal  was  certainly  not  the  inspector,  but  he  acted 
under  his  authority,  having  reason  to  believe  that 
the  inspector  had  a  right  so  to  order  him.  Notice  of 
action  was  therefore  required,  and  the  verdict  was 
correct 

Mellob,  J. — I  think,  for  the  reasons  given  by 
my  brother  Blackburn,  that  the  deft,  was  entitled 
to  notice  of  action.  The  inspector  had  authority 
to  erect  this  urinal,  and  he  directed  the  deft  to 
erect  it  Then  did  the  deft  honestly  believe  that 
the  inspector  had  that  authority?  If  there  had 
been  any  doubt  upon  the  subject  that  would  have 
been  a  question  for  the  jury ;  but  no  such  question 
was  suggested,  and  it  was  assumed  throughout  that, 
if  the  deft,  could  be  brought  within  the  provisions 
of  the  106th  section,  he  was  entitled'  to  notice  of 
action. 

Sheb,  J. — ^I  certainly  had  at  first  some  little 
difficulty  as  to  the  correct  construction  to  be  put 
upon  the  106th  section,  but  I  now  entirely  agree 
with  the  rest  of  the  court  I  do  not  think  that  the 
words  "  or  any  "  can  receive  the  limited  construc- 
tion contended  for,  but  must  be  held  as  including  all 
persons  acting  under  the  authority  of  the  parties 
named. 

Bidt  dUcharged. 


.     Wednesday^  Jan,  17,  1866. 

Rbo.  v.  The  Inhabitants  or  Lbe. 

GoMworka — Prindpk  of  rating — Deductions. 

The  Phoenix  Gas  Company  were  rated  to  the  poor-rate, 
of  tfte  parish  of  Lee  in  respect  of  the  occupation  of 
land  by  their  pipes  ;  and,  upon  cppecd,  they  ckUmea 
deductions  in  respect  of  their  meters^  retorts,  purifiers, 
steam-ermines,  boilers,  and  the  gasholders.  The  meters 
were  supplied  by  the  company  to  each  consumer  upon 
his  premises,  and  were  their  property.  The  other 
articles  above  enutnerated  were  such  as  are  ordinarily 
found  and  used  in  gasworks,  and  such  as  a  tenant 
carrying  on  such  works  would  have  to  take  to,  and 
find  capital  for  working.  The  sessions  allowed 
deductions  for  all  these,  and  reduced  the  rate 
accordingly : 


Held,  that  aU  the  above,  with  the  exception  of  the  meters, 

should  be  considered  as  formina,  if  not  part  of  the 

freehold,  still  as  so  far  ooimectea  with  it  as  intended 

to  be  permanently  attached  to  it,  and  therefore  should 
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be  taken  into  aectnint  in  ihtenmning  the  rateetble 
valiu  of  the  land  eo  occupied  by  toe  pipes  of  the 
company. 

This  was  a  special  case,  stated  by  the  Quarter 


Sessions  of  Kent,  upon  an  appeal  by  the  apps. 
against  a  poor-rate  for  the  parish  of  Lee,  of  the  2ni 
July  1864. 

The  rate  was  as  follows : 


Number. 

Amara. 

Name  of 
oooupier. 

Name  of 
owners. 

DefKsription 

of  property 

rated. 

Name  or 
sitaation 

of  the 
property. 

Estimated 
extent 

arosB 

estimated 

rental 

Bateable 
value. 

BateatSdl 
in  the 
pound. 

VMSk 

Ptioanix 

Oaa 

Company. 

ThemseWes. 

line  of 
pipes. 

Throoghout 
the  parish. 

Yards, 
15,230. 

£1539. 

£1213. 

£408i.8<2. 

At  the  hearing  the  rate  was  amended  by  reducing 
the  gross  estimated  rental  from  the  sum  of  1589/.  to 
the  sum  of  500^,  the  rateable  value  from  the  sum 
of  121di!.  to  the  sum  of  364^,  and  the  amount 
of  the  said  assessment  for  the  sum  of  40/.  8«.  8dl 
to  the  sum  of  12L  2e,  8d,  subject  to  the  following 


The  apps.  are  a  gaslight  and  coke  company,  incor- 
porated by  an  Act  of  Parliament,  5  doo.  4,  c.  78 
^amended  by  27  &  28  Vict.  c.  I),  for  the  purpose  of 
the  manufacture  of  gas  and  its  supply  to  parts  of 
the  metropolis,  &&,  It  possesses  three  stations  or 
•establishments  for  the  manufacture  of  gas  in  the 
parishes  of  St.  Mary's,  Lambeth,  St.  Saviour's, 
ooathwark,  and  St.  Alphage,  Greenwich,  respec- 
tively ;  and  two  for  storeage  in  the  parishes  of  St. 
Mary's,  Lambeth,  and  St.  Creorge  the  Martyr,  South- 
wark,  respectively,  whence  the  gas  is  distributed  by 
mains  and  pipes  to  the  various  parishes  and  the 
consumers'  houses.  The  stations  are  fitted  with  all 
the  apparatus  necessary  for  the  manufacture  and 
atoring  of  gas.  This  apparatus,  hereinafter  more 
particularly  described,  and  the  buildings  of  the 
stations,  have  been  from  time  to  time  placed  by  the 
company  upon  land  purchased  by  them  for  the  pur- 
I>oee,  and  of  which  they  are  absolute  owners,  with 
thi^  exception,  that  a  small  part  of  their  offices  at 
Bankside  is  rented  by  them  from  other  persons. 
The  gas  having  been  manufactured  on  the  establish- 
ments above  mentioned,  is  distributed  to  the  various 
parishes  through  mains  laid  beneath  the  surface  of 
the  streets;  from  the  mains  it  is  distributed  by 
•service  pipes  to  the  houses  of  the  consumers, 
And  to  the  public  lamps.  The  service  pipes  lead 
to  meters,  which  are  used  for  measuring  the 
gas  supplied  to  the  consumers,  and  from  the 
other  side  of  which  other  pipes  convey  the  measured 
gas  to  the  burners.  The  mains  are  the  property  of 
the  company.  The  public  lamps  and  the  service 
pipes  which  supply  them  are  the  property  of  the 
parishes. 

The  service  pipes  which  supply  private  con- 
aumers  are  laid  down  by  and  belong  to  the  company 
lor  the  first  twenty-five  feet  from  the  main, 
but  beyond  the  twenty-five  feet  they  are  laid  down 
■and  repaired  at  the  expense  of  the  consumer.  The 
meters  are  not  in  all  cases  at  so  great  a  distance  as 
twenty-five  feet  from  the  mains.  At  or  near  the 
place  where  the  service  pipe  ends  is  placed  a  main- 
tap,  by  which  the  gas  can  be  turned  off  and  which 
belongs  to  the  consumer.  Neither  the  meters  nor 
the  pipes  beyond  the  main-taps  are  on- the  land  of 
the  company.  No  rent  is  charged  for  the  use  of 
the  meters,  but  the  consumers  are  charged  for  the 
gas  consumed  as  measured  by  the  meters  at  a  certain 
price  per  1000  cubic  feet.  The  property  of  the  com- 
pany in  Lee  parish,  exclusive  of  the  meters,  consists 
only  of  mains  and  service  pipes.  In  1863  the  assess- 
ment was  raised  to  1539L  gross  and  121SL  net 
xateable  value. 

Against  this  increased  rating  the  company  ap- 
pealed, and  produced  the  following  statement,  and 
gave  evidence  to  establish  the  accuracy  of  the 
figures  thovin  set  forth : 


The  FhcaUz  (ku  Cong>a»if  in  Lu  ParidL—Orou  Receipts. 

Total  rental  for  the  gat-light  for  the  year  ending 

Dec  25, 18(18 £143,689 

TVorklng  expenses  (setting  them  ont) £60,873 

Less  residue  product  viz.,  coke,  Ac 33,894 

27,478 
Wages: 

Salaries  and  commission8 21,687 

Offloe  expenses  and  stationery 2,104 

Maintenance  of  works,  retorts,  &<x,  in- 

oludlng  the  exiMnses  not  only  of  repairs 

but  also  of  reinstatement   20,576 

Meter  repairs  and  fixing 8,1(10 

Less  meter  rent  received : 
Lighting,  cleansing,  and  repairing  public 

lamps ^  2,981 

Stores: 

Bad  debts  and  voaohers 715 

Law  expenses 1,000 

Incidental  expenses : 

Directors  and  auditors 8,100 

Bates  and  taxes,  ot.  6c/  in  the  pound  on  on 
assessment  of  15,429&  4,244 


Net  receipts , 

Oocapters*  shares : 

Working  capital £50,000 

Present  value  of  meters  85,000 

Present  value  of  retorts 18,000 

Present  value  of  fixtures  and  uten- 
sils      97,000 


85,655 
£58,084 


£200,000 

Interest  5  per  cent  thereon £10,000 

Trade  profits,  10  per  cent  thereon 20,000 

Bisks  and  casualties,  2^  per  cent,  thereon...      5,000 


35,000 


Gross  estimated  rental £23,084 


Statutable  deductions: 
Probable  average,  annual  cost  of  renewals 

and  insurance  of  buildings  and  apparatus    £2,655 
Annual  sinking  fund  for  renewal  of  trade 

fixtures  and  ntensUs 8,000 

Annual  sinking  fund  for  reproduction  of 

mains  and  pipes 1,950 


£7,605 


Bateable  value £15,429 

Bateabie  value  of  the  whole  works 15,429 

Estimated  rateable  value  of  stations  (not  including 
the  meters,  retorts,  fixtures,  and  utensils  in  re- 
spect of  which  above  deductions  are  made)    8,628 

Bateable  value  of  mains  and  pipes   £6,801 


As  £143,689 
Gross 
receipts. 


:  £6,801  : 

Bateable 

value 

of  the 

mains. 


:  £5.144  :  £243 
Beoeipts  Bateable 
in  value 

Lee.        of  the 
mains  in 
Lee. 


The  Court  of  Quarter  Sessions  reduced  the  items 
set  down  for  law  expenses  and  statutable  deductions 
in  the  foregoing  statement,  but  found  upon  the 
evidence  before  them  that  all  the  other  deductions 
were  proper  to  be  made,  and  amended  the  rate  by 
reducing  the  net  rateable  value  of  the  company's 
property  in  the  parish  of  Lee  from  1213/.  to  364/. 
The  meters  in  all  cases  are  placed  on  tliu 
premises  of  the  consumers.  They  are.  not  in 
any  way  connected  with  the  manufacture,  nor 
are  they  indispensable,  though  used  for  the 
distribution  of  gas  and  the  earning  of  profits. 
They  are   maintained  in  their  position  by  being 
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soldered  to  the  service  pipes,  which  are  made  of 
lead.  If  the  service  pipes  were  not  required  to  be 
flexible,  soldering  would  not  be  necessary,  for  the 
meters  ought  to  be  so  placed  as  to  remain  in  position 
without  being  fixed  in  any  way.  Meters  are  taken 
off  when  they  require  repair  or  renewal,  or  for 
other  causes,  and  replaced  by  others,  and  when 
repaired  are  frequently  placed  in  a  different  house 
and  in  a  different  parish.  Their  original  cost  was 
45,000/.  The  retorts  are  the  instruments  in  which  the 
coals  are  carbonised  and  the  gas  produced,  and  they 
consist  not  only  of  the  circular  pieces  of  clay  to 
which  the  heat  is  applied,  but  also  the  arches 
which  contain  them,  the  pipes  which  permit  the 
gas  to  ascend  from  them,  the  iron  faces  of  them, 
and  the  pipes  over  the  arches  which  convey  the  gas 
from  them  through  the  purifiers  to  the  tanks 
where  it  is  received  by  the  gasholders.  All  the 
parts  which  are  above  the  floor  level  are  included  in 
the  term  **  retorts,"  and  the  whole  of  these  parts 
are  distinct  and  severable  from  the  foundation  or 
basement  floor,  and  are  not  attached  to  it  by  mortar 
or  cement,  but  are  packed  with  fire  clay,  which 
hardens  by  the  action  of  heat,  and  holds  them  in 
place.  (The  case  went  on  to  state  the  perishable 
nature  of  the  retorts.)  The  prime  cost  of  the 
retorts  required  by  the  company  is  24,000/. 

Under  the#v'ord  "  utensils,"  are  included  "  puri- 
fiers, steam-engines,  boilers,  and  the  movable  part 
of  the  gasholders."  (The  case  then  stated  the  nature 
of  the  purifiers,  and  that  the  present  value  of  them 
in  the  aggregate  is  35,000/.) 

.  The  "steam-engines"  are  used  for  driving  the 
machines,  pumps,  &c.,  and  are  fastened  by  screw- 
bolts  to  a  stone  base,  fixed  in  the  soil.  By  un- 
screwing the  bolts  the  engines  can  be  detached. 

The  "  boilers "  are  set  in  brickwork  which  is 
fixed  in  the  soil.  The  present  value  of  boilers  and 
engines  is  5000/.  (The  **  gasholders "  are  then 
described  in  the  case,  and  their  value  estimated  at 
2G,500/.) 

The  balance  of  the  97,000/.,  after  deducting  the 
present  value  of  the  piuifiers,  steam-engines,  and 
boilers,  and  of  the  movable  part  of  the  gasholders 
above  described,  represents  the  present  value  of 
various  trade  fixtures,  such  as  pumps  and  ex- 
hausters, which  are  fixed  to  the  freehold,  but  under 
such  circumstances  and  in  such  a  manner  that,  under 
the  law  governing  the  right  to  remove  fixtures,  a 
tenant  who  during  his  term  had  erected  and  fixed 
them  for  the  purposes  of  his  trade  would,  during  his 
term,  have  the  right  to  sever  and  dispose  of  them. 
The  original  cost  to  the  company  of  the  property 
valued  at  97,000/.,  exceeded  this  sum  by  25,000/. 

It  was  proved  on  the  part  of  the  apps.,  and  found 
as  a  fact  by  the  Court  of  Quarter  Sessions  upon  the 
evidence  before  them  that,  according  to  the  practice 
and  course  of  business  in  letting  and  hiring  gas- 
works, the  tenant  would  have  to  take  to  and  find 
capital  for  all  the  property  comprised  under  the 
heads  "  meters,"  "retorts,"  "  tenant's  fixtures,"  and 
"utensils,"  and  would  have  to  provide  150,000/.  for 
that  purpose,  and  that  a  deduction  in  respect  of 
such  outlay  was  to  be  made  in  estimating,  according 
to  the  provisions  of  the  Parochial  Assessment  Act, 
what  rent  a  tenant  from  year  to  year  would  be 
willing  or  might  reasonably  be  expected  to  give. 
They  found  that  17J  per  cent,  was  a  fair  percentage 
to  allow  on  "  tenant's  capital"  for  interest  of  money 
for  his  own  trouble  and  skill,  and  for  provision 
against  risks,  and  allowed  a  deduction  at  that  rate, 
not  only  on  the  50,000/.,  which  they  found  to  be  the 
amount  of  working  capital  which  a  tenant  would 
require,  but  also  on  the  further  sum  of  150,000/. 

The  questions  for  the  court  are : 

Ist.  Whether  it  was  competent  for  the  Court  of 
Quarter  Sessions  to  allow  a  deduction  by  way  of 
tenant's  profits  in  respect  of  any,  and  if  any,  of 


which  of  the  matters  and  things  comprised  under 
the  heads  of  *'  meters,"  "  retorts,"  "  tenant's  trade 
fixtures,"  and  "utensils,"  the  nature  of  which  i» 
above  more  particularly  stated  ;  and 

2nd.  If  the  court  shall  be  of  opinion  that  in  any 
of  the  above-mentioned  cases  it  was  not  competent 
for  the  Court  of  Quarter  Sessions  to  allow  a  deduc- 
tion, they  shall  amend  the  rate  accordingly. 

Bovill,  Q.  C.  and  H.  Matthews  now  appeared  ir» 
support  of  the  order  of  sessions,  and  contended 
that  the  deductions  were  correct. 

QMalley,  Q.  C.  and  F.  M.  White  appeared  for  the 
resps.,  and  argued  that  the  deductions  ought  not 
to  have  been  afiowed : 

Reg.  V.  The  Southanmton  Dock,  14  Q.  B.  587 ; 

Jiea.  V.  Spencer,  30  L.  J.  68,  M.  0. ; 

Walmsley  v.  MibiA,  7  0.  B.,  N.  S.,  116 ;  1  L.  T.  Bep. 

N.  S.  62 ; 
Reg.  V.  The  South  Stajffordshire  BaUwxy  Ccmpan^,  30 

L.  J.  68,  M.  (J. ;  3L.  T.  Kep.  N.  S.  554; 
HeUawell  v.  Eastwood,  6  Ex.  295 ; 
6  &  7  Will  4,  c  96.  ss.  1,  2. 

(The  judgments  of  the  learned  judges  are  so 
copious  that  it  is  unnecessary  to  give  the  argu- 
ments of  counsel  at  any  greater  length.) 

CocKBURN,  C.  J. — I  think,  whatever  doubt  hang- 
over the  case  at  the  commencement  of  the  discussion 
has  been  entirely  removed  by  the  arguments  we 
have  heard.    I  entirely  iflree  that  we  must  look  not 
not  to  the    position  of    the  actual    tenant  as  to 
whether  he  has  had  to  pay  so  much  additional  money 
down  for  the  machinery  and  fixtures  which    are 
necessary  for  the  working  of  the  concern,  but  wo 
must  look  to  see  what  as  the  whole  concern  stands 
would  be  the  rent  that  an  imaginary  tenant  would 
give  for  the  thing  as  a  whole,  excluding  of  course 
from    consideration    whatever    would     be     mere 
chattels,  and  therefore  would  not  pass  under  demise 
from  the  actual  to  the  imaginary    tenant.      The 
ground  being  cleared  of  difllculty  upon  that,  when 
we  come  to  see  in  respect  of  which  or  any  of  these 
various  items  the  company  are  entitled  to  have  any 
deduction  made  from  the  rateable  value,  I  think  the 
case  presents  really  no  difficulty.  At  first  one's  mind 
was  not  as  clear  upon  the  matter  as  it  has  been 
rendered  by  the  very  able  arguments  which  we  have 
heard  upon  the  subject.     In  the  first  place,  we 
think  Mr.  White,  who  has  just  addressed  u^has 
failed  altogether  to  show  that  the  meters  are  any- 
thing more  than  common  chattels.    With  regard  to 
other    things,   to  my    mind    it  is  plain  they  fall 
under  one  of    two  classes  of    articles  which  are 
properly  to  be  taken  into  account  as  enhancing  the 
value  of  the  building.    In  the  first  place,  with  regard 
to  the  retorts,  Mr.  O'Malley's  argument  has  satisfied 
my  mind  upon  the  facts  stated  in  this  case  that  the 
retorts  are  so  permanently  attached  and  annexed  to 
the  freehold,  so  fixed  to  the  freehold,  as  to  become 
part  of  it,  and  they  must  be  taken  therefore  not  as 
removable  fixtures  at  all,  but  as  fixtures  so  connected 
with  the  freehold  as  to  become  part  and  parcel  of  it. 
With  regard  to  them  there  is  no  difficulty  j  the 
moment  they  are  found  to  be  part  of  the  freehold, 
then  of  course  they  are  rateable  as  the  entire  free- 
hold would  be.    Then  come  the  other  items  upon 
which  a  discussion  has  arisen  as  to  whether  the 
company  are  entitled  to  have  a  deduction.    They 
seem    to    me    one    and    all    to    fall   under    the 
principle   of    the   decided    cases    referred    to   in 
the  argument   of    Reg.    v.   TJ^e   Southampton    Dock 
Company    and    Meg.     v.    The    North    Staffordshire 
Railway  Company.     In   the  latter  case  the  Court, 
after   taking  time    to   consider,    laid    down   this 
rule  :   that  where  things  which,   though    capable 
of  being  removed,  are  yet  so  far  attached  as  that  it 
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is  intended  that  thej  should  lemain  permanently 
connected  with  the  purposes  of  the  un&rtaking,  as 
for  the  railway  or  the  premises  connected  with  it, 
and  to  remain  permanent  appendages  to  it  as 
essential  to  its  working,  those  must  be  taken  to  be 
things  increasing  the  rateable  value  of  the  land, 
and  in  respect  of  which  the  company  were  not 
entitled  to  have  a  deduction  made.  That  principle 
applies  directly  to  the  present  case.  No  one  can 
doubt  here  that  the  purifiers  and  the  gasholders  are 
part  and  parcel  of  the  works  which  are  absolutely 
necessary  for  the  manufacture  of  gas,  which  is  the 
purpose  of  the  undertaking.  No  one  can  doubt 
that  it  was  intended,  when  those  things  were 
erected,  that  they  should  remain  permanently  con- 
nected with  those  premises ;  that  they  should 
remain  permanent  appendages  to  it  as  essential  to 
its  working.  They  therefore  fall  within  the  rule 
laid  down  by  the  court  in  that  case.  If  you  look  at 
the  equity  and  justice  of  the  thing,  there  can  be  no 
doubt  that,  if  the  company  proposed  to  abandon 
this  undertaking,  and  to  let  these  premises,  because 
they  found  it  did  not  answer,  or  that  they  had 
realised  so  much  money  that  they  did  not  want  to 
carry  it  on  any  longer,  or  were  desirous  to  shift 
their  premises  to  somewhere  else,  and  they  proposed 
to  let  to  another  company  or  any  individual  or 
individuals  the  gasworks,  of  course  what  a  man 
would  propose  to  take  and  pay  rent  for  would  not 
be  the  land  independent  of  all  these  articles,  all  of 
them  essential  to  the  -manufacture  of  the  article 
called  gas,  because  the  retorts,  purifiers,  and  gas- 
holders are  all  as  essential  to  the  taking  of  these 
premises,  and  the  using  and  occupying  these 
premises,  as  gasworks,  as  any  other  thing  that  can 
possibly  be  suggested,  however  permanently  they  may 
be  attached  to  the  freehold.  They  seem,  therefore, 
clearly  to  come  within  the  principle  laid  down  in  that 
case.  There  is  another  rule  which  is  applicable  here, 
that  is,  the  principle  on  which  the  court  proceeded  in 
the  case  of  Walmesley  v.  Milne,  7  C.  B.,  N.  S.,  115. 
There  '*  the  owner  of  land  mortgaged  it,  and  after- 
wards erected  certain  buildings  tibiereon,  and  for 
the  more  convenient  use  of  the  premises  in  his  busi- 
ness of  an  innkeeper,  brewer,  and  bath  proprietor, 
he  afiixed  a  steam-engine  and  boiler,  a  hay  cutter, 
a  malt  mill,  or  corn  crusher,  and  a  pair  of  grinding- 
stones.  The  lower  grinding-stone  was  boxed  in  to 
the  floor  of  part  of  the  premises  by  means  of  a  frame 
screwed 'thereto,  the  upper  one  being  fixed  in  the 
usual  way,  and  the  steam-engine  and  other  articles, 
except  the  boiler,  were  fastened  by  means  of  bolts 
and  nuts  to  the  walls,  or  the  floors,  for  the  purpose 
of  steadying  them,  but  were  all  capable  of  being 
removed  without  injury,  either  to  themselves  or  to 
the  premises."  It  is  possible  that  some  of  the 
articles  here,  like  the  steam-engine  and  this  boiler, 
which  is  fixed  to  the  freehold,  it  is  pDSsiblc  that  the 
steam-engine,  that  the  purifier,  and  the  gasholders 
may  be  removed  without  injury  to  themselves  or 
the  premises.  What  said  the  court  ?  They  first 
say  upon  the  facts,  it  appears  that,  as  a  matter  of 
fact,  all  those  articles  were  firmly  annexed  to  the 
freehold  for  the  purpose  of  improving  the  inherit- 
ance, and  not  for  any  temporary  purpose ;  then  they 


go  on  to  say, "  but  the  man  who  was  the  owner, 
who  had  mortgaged  the  premises  after  having 
attached  these  things  to  them  in  the  way  described, 
proposed  to  take  them  away  as  belonging  to  him, 
and  not  as  having  parted  with  them  under  the 
mortgage."  The  Court  says,  "When  the  mortgagor, 
who  was  the  real  owner  of  the  ^heritance  after  the 
date  of  the  mortgage,  annexed  them  to  the  inherit- 
ance, and  for  the  better  enjoyment  of  his  estate,  he 
thereby  made  them  part  of  the  freehold  which  had 
been  vested  by  the  mortgage-deed  in  the  mortgagee, 
and  consequently  the  pits.,  who  were  the  assignees 
of   the  mortgagor,  cannot   maintain   the  present 


action."  So  here  we  cannot  doubt,  as  a  matter  of 
fact,  that  when  these  purifiers  and  when  these  gas- 
holders, when  this  steam-engine  and  this  boiler, 
which  are  absolutely  essential  to  the  working  of  the 
manufacture,  were  erected,  it  was  with  the  view  to 
their  remaining  permanently  there  for  the  benefit 
of  the  inheritance,  just  as  much  as  when  a  man  puts 
up  the  various  things  referred  to  in  this  case  of 
Walmealeif  v.  Milne.  I  therefore  think  on  both 
grounds  these  must  be  considered  as  forming  part, 
if  not  of  the  freehold  (the  latter  things),  still,  as  so 
far  connected  with  it  as  to  be  intended  to  be  per- 
manently attached  to  it,  and  therefore  they  may  be 
taken  into  account  in  determining  the  rateable  value 
of  the  land  and  the  premises  in  question,  and  that 
no  deduction  can  be  allowed  in  respect  of  them.  I 
think,  therefore,  that  the  sessions  were  wrong  in 
allowing  those  deductions,  and  that  those  deductions- 
must  be  disallowed,  and  the  rate  increased  pro  tanto, 

• 

Blackburn,  J. — ^I  am  of  the  same  opinion.  The 
rateable  value  of  the  premises  is  to  be  determined, 
according  to  the  Parochial  Assessment  Act,  accord- 
ing to  the  rent  that  a  hypothetical  tenant  making 
the  suitable  deductions  would  give  for  the  rate- 
able property,  and  the  sessions  have  quite  pro- 
perly proceeded  to  try  to  ascertain  that.  The 
property  in  this  individual  parish  is  a  portion  of  a 
much  larger  property  which  the  gas  compay  possesses 
in  this  parish  and  in  others.  The  first  thing  the 
sessions  had  to  do  was  to  ascertain  the  rateable 
value  of  the  entire  thing  which  the  company 
possessed,  and  afterwards  to  see  what  portion  of 
it  belongs  to  this  parish.  Now,  in  proceeding  first 
to  get  at  the  value  of  the  entire  property,  as  it 
was  not  a  thing  which  in  practice  is  let,  you  cannot 
ascertain  it  by  finding  what  people  would  give  in  the 
market,  and  they  had,  as  is  common  in  these  ca^es, 
to  proceed  to  ascertain  for  themselves,  looking  at 
the  elements  which  a  tenant  would  take  into  consi- 
deration on  taking  it  from  year  to  year,  if  it  was  let,, 
what  they  were.  I  think  we  are  aU  agreed  upon 
this.  It  was  disposed  of  early  in  the  case,  that  the 
question  is,  what  would  a  hypothetical  tenant  give 
for  the  whole  of  the  rateable  property ;  and  although 
in  point  of  fact,  as  stated  in  the  18th  paragraph  of 
the  case,  the  person  who  actually  did  occupy  would 
not  pay  rent  for  portions  of  the  property  which  are 
fixed  to  the  rateable  premises  so  as  to  become  part 
of  it,  which  would  be  capable  of  removal,  because, 
instead  of  paying  rent,  he  would  purchase  them, 
yet  we  are  agreed  we  must  look  to  what  a  hypothe- 
tical tenant,  taking  a  portion  of  the  premises  a» 
they  stand,  would  give  for  them,  with  those  portions 
which  were  annexed  to  the  property  so  as  to  become 
part  of  the  rateable  property.  Upon  that,  so  far  aa 
that  goes,  the  sessions  were  wrong.  Then  comes  a 
question  which  is  important  if  considered  with 
respect  to  other  matters.  I  take  it  that  it  is  quite 
clear  that  the  principle  established  by  the  cases  is 
this — to  take  an  illustration  of  the  principle  it  would 
be  applied  in  this  way :  If  you  are  letting  a  house 
furnished  you  would  ascertain  what  was  the  rent 
given  for  it^  and  what  was  the  rent  for  the  furniture 
and  the  fixtures,  so  as  to  ascertain  how  much  it  would 
be  rateable  for.  The  way  to  do  it  would  be  to  ascer- 
tain how  much  was  paid  for  the  furniture  and 
the  things  in  no  way  forming  part  of  the 
rateable  premises,  and  deducting  that  from  the  rent 
paid  for  the  furnished  house,  the  remainder  would 
be  the  rent  given  for  the  house  itself.  The  question^ 
then,  would  arise,  and  must  arise,  whether  the  things 
for  which  you  are  to  make  an  allowance  and  deduc- 
tion are  in  themselves  part  of  the  premises,  or  are, 
like  the  furniture,  not  part  of  the  premises.  Now, 
there  are  some  things  fixtures  that  are  attached  to 
the  premises,  and  part  of  the  premises,  although,  as 
between  the  landlord  and  the  tenant  and  the  heir 
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■and  executors,  there  is  a  right  to  remove  them. 
Clearly,  no  allowance  is  to  be  made  for  those. 
There  are  other  things,  such  as  movable  furniture 
in  the  supposed  house,  which  are  manifestly  not 
part  of  what  is  let,  and  for  which  allowance  must 
be  made.  But  there  are  intermediate  things  with 
respect  to  which  it  is  sometimes  very  difficult  to 
determine,  and  as  to  which  a  question  may  arise 
whether  they  are  made  part  of  the  premises  or  not, 
and  upon  those  the  question  mainly  arises  in  the 
present  case.  The  nide  laid  down  has  been  that, 
where  the  things  are  attached  to  the  premises  so  as 
to  be  part  of  the  premises,  although  they  are  re- 
movable afterwards,  still  they  are  part  of  the  pre- 
mises, although  there  may  be  a  right  to  remove 
them.  But  if  a  thing  or  a  chattel  be  merely  fixed 
to  the  premises,  and  so  far  fastened  to  the  premises 
as  to  be  still  chattels,  but  fixed  and  steadied  for  the 
purposes  of  use  there,  they  remain  chattels  alto- 
gether, so  that  they  would  not  be  part  of  the  pre- 
mises at  all ;  they  would  never  cease — to  use  the 
phrase  in  the  case  of  HeUavctU  v.  Eaatwood—U}  have 
the  character  of  movable  chattels ;  although  fixed 
for  the  purpose  of  the  enjoyment  of  them,  still  they 
remain  movable  chattels.  The  ordinary  illustra- 
tion is  a  mirror,  which  in  the  ordinary  way  would 
be  screwed  to  the  wall,  still  it  remains  a  movable 
chattel  and  is  no  part  of  the  premises.  On  the 
other  hand,  a  grate  which  is  built  into  a  chimney, 
although  it  is  capable  of  being  removed  by  a  tenant, 
would  still  be  fixed  to  the  premises,  so  that  it  would 
be  part  of  the  premises,  and  therefore  part  of  what 
would  be  considered  to  be  let  to  the  hypothetical 
tenant,  and  for  which  he  would  pay  rent. 
Now  comes  the  difficulty  of  applying  it  to  the 
present  case.  We  find  in  the  case  of  He/lawell  v. 
Kastwoody  the  Court  of  Ex.  were  dealing  with 
machinery  that  was  fixed  and  screwed  and  attached 
to  the  premises,  and  they  laid  down  the  rule,  as 
being  a  matter  of  fact  depending  upon  the  circum- 
stances of  each  case,  but  principally  on  two  oon- 
aiderations,  first,  the  mode  of  annexation  to  the  soil 
or  the  fabric  of  the  house,  and  the  extent  to  which 
it  is  united  to  them,  whether  it  can  be  easily  re- 
moved integr€,  tah^  ttcommod€oT  not,  without  injury 
to  itself  or  the  fabric  of  the  building ;  secondly — 
and  this  is  what  I  am  calling  attention  to  on  the 
object  and  purposes  of  the  annexation — whether  it 
was  for  the  permanent  and  substantial  improvement 
of  the  dwelling,  in  the  language  of  the  civil  law, 
perpetui  ugus  causa,  or  in  that  of  the  Year-book,  pour 
un  profit  de  tinkeritancej  or  merely  for  temporary  pur- 
poses, or  the  more  complete  enjoyment  and  use  of 
it  as  a  chattel  In  that  case  the  Court  of  Ex. 
thought  the  things  were  only  put  up  and  fastened 
in  a  way  for  the  temporary  use  and  enjoyment  as  a 
-chattel ;  but  they  did  put  it  clearly  and  distinctly 
that  two  important  elements  to  consider  are,  first, 
the  degree  of  annexation ;  and,  secondly,  if  it  be  in 
fact  annexed,  the  object  of  the  annexation,  whether 
it  was  for  the  improvement  of  the  inheritance  that 
it  was  attached  to  a  part  of  the  inheritance,  and 
whether  it  was  for  the  enjoyment  only  of  the  thing 
itself.  In  the  case  that  my  Lord  referred  to,  of 
Wabneiley  v.  Mitne,  7  C.  B.,  N.  S.,  116,  which  was 
very  nearly  a  similar  case,  as  far  as  the  facts  went, 
to  this  of  Hellawell  v.  Eastwood,  the  Court  of  C.  B. 
laid  down  the  same  rule,  and  came  to  the  conclusion 
that  the  machinery  and  things  were  firmly  fixed  to 
the  freehold  for  the  purpose  of  improving  the  in- 
heritance ;  and,  taking  that  view,  they  thought 
it  attached  to  the  ii^eritanco  so  as  to  become 
part  of  it.  That  ts  the  rule  laid  down  there, 
and  their  definition  as  to  when  the  thing  ceased 
to  be  a  chattel,  so  as  to  become  part  of  the 
inheritance,  although  it  might  be  removed.  That 
waa  the  principle  laid  down  iu  the  case  of  the 
Southampton  Docks,  where  the  things  were  similar  to 


those  in  the  other  case.    It  is  not  of  course  in  the 
precise  words,  but  the  same  idea  is  conveyed.    The 
things  there  were  cranes,  turn-tables,  and  a  variety 
of  other  things  which  were  attached  to  the  premises 
of  the  railway  company,  in  one  sense  screwed  down, 
some  of  them  firmly  attached  and  some  of  them  not. 
The  Court  said  that  the  things  which  were  not 
attached  to  the  freehold  were  to  be  deducted,  and 
an  allowance  made  for  them,  and  the  things  which 
were  affixed  to  the  freehold  clearly  enough  would 
not  be  allowed  for.    Then  the  rule  laid  down  to 
guide  the  sessions  in  what  they  were  to  do  was  this. 
The  articles  may  be  divided  into  three  classes :  first, 
things  movable,  such  as  office  and  station  f  umitore. 
As  I  have  said,  all  the  cases  agree  in  the  principle, 
'*  It  is  clear  these  are  not  to  be  included."    Secondly, 
things  so  attached  to  the  freehold  as  to  become  part 
of  it.    It  is  clear,  on  the  principle  of  all  the  cases, 
that  no  deduction  is  to  be  made  for  them,  and  they 
are  to  be  considered  as  part  of  what  is  left.    Thirdly, 
things   which,  though  capable  of  being  removed, 
were  yet  so  far  attached  as  that  they  were  intended 
to  remain  permanently  connected  with  the  raUway 
or  the  premises  connected  with  it,  and  to  remun 
permanent  appendages  to  it  as  essential  to  its  work- 
ing."   I  think  that  that  phrase,  as  it  seems  to  me, 
contains  the  same  idea  identically  as  is  stated  in 
the  case  of  Ileliaweil  v.  Eastwood,  citing  it  from  the 
Year-book  where  they  say,  if  it  be  fixed  pour  un 
profit  de  rinheritance ;  and  again,  as  in  the  case  in 
the  C.  B.  Reports,  where  it  was  said  the  question  was, 
whether  they  were  for  the  enjoyment  of  the  inheri- 
tance ;  the  idea  is  throughout  the  same — ^if  the  things 
are  annexed  though  but  slightly,  but  with  a  view  to 
the  enhancement  of  the  inheritance  and  the  permanent 
improvement  of  it,  they  may  be  considered  as  part 
for  which  a  hypothetical  tenant  would  be  considered 
rateable.    Now,  that  being  so  and  applying  that,  I 
was  inclined  at  first  to  take  an  opposite  view  as  to 
some  of  them.    Look  at  the  various  matters  put 
here :  thev  all  with  the  exception  of  the  meters,  on 
which  I  shall  say  a  word  afterwards,  are,  although 
but  slightly,  attached  to  the  premises ;  nevertheless 
I  think  it  is  clear  they  all  are  in  fact  attached  to  Uie 
premises,  and  equally  clear  they  all  are  in  fact 
attached  to  the  premises  with  the  view  of  enhancing 
the  benefit  of  the  premises  so  as  to  come  within  the 
principle  laid  down  in  the  three  cases  I  speak  of. 
Then  with  reference  to  the  meters,  it  is  a  di£ferent 
matter.    The  meters  are  chattels  themselves,  except 
so  far  as  they  are  attached  to  the  houses  in  which 
they  are  put  up.    They  are  attached  to  the  house  as 
a  pipe  comes  in  through  the  wall  and  is  attached  to 
the  meter ;  that  is,  attached  to  a  house  so  as  to 
render  it  part  of  the  house  to  improve  it,  then  it 
would  become  fixed  property.    Then,  in  fact,  it  is 
obvious  that  the  meters  are  kept  as  the  company's 
meters,  to  be  used  as  their  chattels  for  measuring 
the  gas,  and  were  never  intended  to  be  for  the 
benefit  of  the  house  to  which  they  are  attached  at 
all ;  they  are  not  part  of  the  inheritance  of  the  com- 
pany, and  cannot  be  said  to  be  so.     Mr.  White 
endeavoured  to  argue  so  as  to  make  out  that  a  meter 
occupies  part  of  the  space  of  the  house,  and  there* 
fore  the  company  did  by  occupying  by  the  meter 
occupy  part  of  the  house.    That  is  not  so.    Although 
the  meter  is  firmly  fixed  to  the  house,  steadied  by 
being  fixed,  that  does  not  make  the  company  the 
occupier  of  any  portion  of  the  house ;  just  a^in  the 
case  I  put  in  the  course  of   the  argument,  of  a 
person  who  has  hired  out  or  let  a  chattel  which  is 
not  fixed  to  the  house  but  enjoyed  as  a  chattel.    He 
cannot  be  said  to  occupy  by  means  of  his  pianoforte, 
if  it  be  a  pianoforte,  part  of  the  premises.    For  that 
reason  I  tiiink  the  meters  are  properly  matters  of 
deduction,  and  the  rest  are  the  other  way.    There- 
fore, the  result  will  be  that  the  amount  on  the  rate* 
able  value  of  that  entire  chattel — the  proportionate 
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sum,  I  think  8000^,  will  be  deducted  as  rateable 
▼miae  of  that  portioa  of  the  premises — that  amoant 
ought  to  be  deducted.  The  figures  will  hare  to  be 
rectified,  and  I  do  not  go  into  the  question  of 
figures  now ;  I  belieye  there  will  be  no  great  difficulty 
in  finding  out  and  rectifying  them  when  the  facts 
decided  by  us  are  taken  as  the  basis  to  go  upon. 

Lush,  J*-^I  am  of  the  same  opinion.  The  sum  to 
be  arrived  is  '*  the  net  annual  value  of  these  pre- 
mises at  which  they  might  reasonably  be  expected 
to  let  from  year  to  year  free  of  all  usual  tenant's 
rates  and  taxes,  deducting  the  expenses  necessary 
to  maintain  them  in  that  state/*  The  question  is, 
what  is  the  rateable  subject  which  is  comprised 
within  the  premises  to  be  rated  here  ?  Now  I  appre- 
hend that  tne  premises  to  be  rated  are  to  be  taken 
as  they  are  with  all  their  fittings  and  appliances  by 
which  the  owner  has  adapted  them  to  a  particular 
ose^  and  which  would  pass  as  a  part  of  the  pre- 
mises by  a  demise  of  them  to  a  tenant.  It  strikes 
one  as  expressing  what  in  other  words  has  been 
expressed  in  the  two  cases  referred  to  by  my  learned 
brethren.  Wherever  they  have  become  so  far  a  part 
of  the  premises  that  they  would  pass  by  a  demise 
of  those  premises,  they  would  form  a  part  of  the 
rateable  subject  of  the  inheritance  in  the  yalue  for 
the  purpose  of  rating.  When  we  have  to  apply 
that  test  to  any  particular  footing,  the  question  is 
not  what  a  tenant  might  remove,  not  what  might 
be  taken  in  execution  against  the  owner,  but 
what  as  between  the  landlord  and  tenant  would 
pass  as  a  part  of  the  premises  which  he  was 
to  let  and  what  they  were  to  the  tenant.  Now, 
Applying  that  rule,  I  cannot  entertain  a  doubt 
that,  with  the  exception  of  the  meters,  all 
the  subjects  of  discussion  here  would  pass  as  a 
necessary  part  of  these  premises.  Without  the 
retorts,  purifiers,  the  steam-engines,  and  the  gas- 
holders, the  premises  would  be  w  orthless  for  the 
purpose  for  which  these  things  were  erected;  they 
would  not  be  a  gas  manufactory  at  aU.  All  these 
thiugs  are  fixed,  and  so  far  annexed  as  to  be 
intended  to  be  permanent,  and  as  really  necessary 
for  the  use  of  the  premises  as  gasworxs.  There- 
fore, I  think,  except  the  meters,  that  the  whole  of 
these  items  ought  not  to  be  allowed  in  ascertaining 
the  ultimate  net  annual  value.  The  meters  are  on 
a  different  footing  and  in  no  sense  a  part  of  the 
gasworks.  They  are  not  upon  the  land  occupied 
by  the  company,  and  are  not  fixed  in  such  a  way  as 
to  be  a  part  of  the  freehold.  I  was  struck  in  the 
early  part  of  the  argument  with  the  finding  in  the 
18th  paragraph  of  the  case.  It  appeared  to  me  to  dis- 
tinguish this  from  the  other  case,  and  for  a  time 
I  entertained  considerable  doubt  whether,  on  account 
of  what  was  found  there,  all  those  items,  although 
farming  part  of  the  rateable  premises,  ought  not  to 
be  deducted.  The  finding  is,  **That  according  to 
the  practice  and  course  of  business  in  letting  and 
hiring  gasworks,  the  tenant  would  have  to  ti^  to 
and  find  capital  for  all  the  property  comprised  under 
the  heads  meters,  retorts,  tenants'  fixtures,  ai^ 
utensils,  and  would  have  to  provide  150,000il  fut 
that  purpose,  and  that  a  deduction  in  respect  of  such 
outlay  was  to  be  made  in  estimating,  according  to 
the  provisions  of  t^ie  Parochial  Assessment  Act, 
what  rent  a  tenant  from  year  to  year  would  give." 
It  struck  me  at  first,  that  being  so,  the  tenant  would 
be  bound  to  take  these  premises  without  making  an 
outlay  by  purchasing  all  these  articles,  and  the  rent 
he  would  pay  would  be  so  much  less,  and  that  rent 
would  represent  the  rateable  value.  Upon  con- 
sideration, I  quite  agree  with  my  brethren,  and  I  am 
satisfied  that  that  is  not  the  right  view,  on  the 
hypothesis  that  all  these  things,  except  the  meters, 
do  form  part  of  the  rateable  subject,  and  ought  to 
be  taken  into  consideration  in  estimating  the  rate- 


able value;  because,  if  a  tenant  and  a  landlord 
agree,  the  landlord,  before  the  place  is  let,  agrees 
that  the  tenant  should  pay  down  a  price  for  part, 
that  is,  purchase  part  of  the  freehold,  to  say  that 
the  rateable  value  would  be  diminished  would  be 
absurd.^  I  quite  agree  with  my  brethren,  therefore, 
that  it  makes  no  difference  at  all  whether  the 
tenant  takes  the  whole ;  assuming  he  did,  or  whether 
by  contract  between  him  and  the  landlord  he  pur- 
chase the  fixed  plant,  which,  if  not  so  purchased, 
would  be  a  part  of  the  permanent  premises.  I  quite 
agree  that,  except  the  meters,  all  the  other  matters 
are  rateable,  and  that  all  of  them  ought  to  be  dis- 
allowed. 

The  rate  to  go  bade  to  the  sessions  to  be  amatded  i» 
acoordamse  with  the  judgment  of  this  court. 

Attorney  for  the  parish,  F.  W,  Smith,  68,  Lincohi's- 
inn-fields. 

Attorneys  for  the  company,  Toungf  Jones,  VaUingSy 
and  Boberts,  2,  SL  Mildred's-court,  Poultry. 


Thursday,  Jan,  18,  1866. 

Rbo.  v.  Davis. 

Magistrate — Loan  sodeig — Le^alittf  of  the  certificate 
of  the  Registrar  of.f)rtendfy  Societies, 

On  the  hearing  of  a  summons  before  a  magistrate  taken 
out  by  a  loan  society  enrolled  under  8^4  Vict.  c.  1 1 0,. 
to  recover  payment  of  a  loan  in  the  mode  provided  by 
sect.  16,  the  manager  and  secretary  of  tJte  society,  who 
was  a  witness,  reused  to  answer  questions  put  by  the 
magistrate  with  the  view  of  satisfying  himse  If  as  to- 
whether  the  society  was  one  pn^perly  entitle  to  be 
enrolled  under  the  Act,  and  thereupon  the  magistrate 
declined  to  adjudicate  on  the  summons  ; 

This  Court  declined  to  make  a  rule  absolute  under  the  11 
ff  12  Vict,  c  44,  s,  6,  commanding  the  magistrate  to- 
adpidieaie. 

Rule  nisi  (under  11  &  12  Vict,  c  44,  s.  6)  obtained 
on  behalf  of  the  Longton  Equitable  Loan  Society, 
enrolled  under  the  3  &  4  Vict.  c.  110,  calling  on 
£.  J.  Davis,  Esq.,  the  stipendiary  magistrate  of 
North  Staffordshire,  to  hear  and  determine  a  com- 
plaint by  the  society  against  a  borrower  for  non- 
payment of  an  instsiment  of  lOs.,  part  of  a  loan  of 
SL  2s.  6(1,  secured  by  a  promissory  note. 

The  society  was  established  in  1861,  and  the  rules 
were  certified  by  Mr.  Tidd  Pratt,  the  registrar.  The 
8  &  4  Vict.  c.  110,  s.  8,  enacts  that  if  any  number  of 
persons  who  have  formed  or  shall  form  any  society 
in  England  for  establishing  a  fund  for  making  loans 
to  the  industrious  classes,  and  taking  payment  of 
the  same  by  instalments  with  interest  thereon,  shfdl 
be  desirous  of  having  the  benefit  of  that  Act,  such 
persons  shall  cause  the  rules  framed  or  to  be  framed 
for  the  management  of  such  society  to  be  certified, 
deposited,  and  enrolled  in  the  manner  hereinafter 
directed,  and  thereupon  shall  have  the  benefit  of  the 
provisions  in  the  Act  By  sect.  4  the  rules  are  to 
be  submitted  to  the  barrister  appointed  to  certify 
the  rules  of  savings  banks,  for  the  purpose  of  ascer- 
taining whether  they  are  calculated  to  carry  into 
effect  the  intention  of  the  parties,  and  are  in  con- 
formity to  law ;  the  barrister  is  to  give  a  certificate 
that  the  same  are  in  conformity  to  law,  or  point  out 
in  what  the  rules  are  repugnant  thereto,  and  the 
rules  from  the  time  when  the  same  shall  be  cer- 
tified '*  shall  be  binding  on  the  several  members  and 
officers  of  the  society,  and  the  borrowers  and 
sureties,  and  all  others  having  interest  therein." 

In  March  1865,  a  person  named  Meeking  borrowed' 
money  from  the  society,  and  gave  a  promissory 
note  for  SL  28.  6d.  to  secure  the  loan,  and  having 
become  a  defaulter  in  the  payment  of  an  instalment 
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of  10«.,  proceedings  were  taken  under  sect.  16  to 
recover  the  same  by  summons  taken  out  at  the 
magistrate's  office  in  Wolverhampton. 

It  appeared  that  the  stipendiary  magistrate  (Mr. 
Davis)  had  reason  to  believe  that  persons  in  that 
part  of  the  country  had  formed  themselves  into 
societies  and  obtained  the  certificate  of  Mr.  Tidd 
Pratt,  and  enrolled  their  societies  under  3  &  4  Vict. 
c.  1 10,  when  in  fact  they  had  no  right  so  to  do ;  and 
that  the  operations  of  such  societies  had  been  pre- 
judicial to  the  working  classes.  He  therefore 
Announced,  in  consequence  of  the  multiplicity  of 
summonses  by  societies  of  this  kind,  that  he  should 
institute  inquiries  of  the  parlies  coming  before  him 
as  to  the  nature  and  objects  of  the  societies  they 
represented,  in  order  to  satisfy  himself  that  the 
societies  were  entitled  to  the  benefit  of  the  pro- 
visions of  the  8  &  4  Vict.  c.  110. 

When  the  summons  taken  out  by  the  Long^n 
Equitable  Loan  Society  came  on  for  hearing  bSore 
him,  the  deft,  did  not  appear,  a^d  the  manager,  who 
was  also  the  secretary  of  the  society,  thereupon 
proved  the  service  of  the  summons,  the  loan,  and 
•default  in  payment  by  the  debtor,  and  asked  the 
magistrate  to  award  the  sum,  which  appeared  to  be  due, 
to  be  paid  by  the  debtor.  The  magistrate,  however, 
proceeded  to  put  questions  to  the  manager,  with  the 
view  of  satisfying  himself  as  to  whether  the  society 
was  one  within  the  purview  of  the  3  &  4  Vict.  c. 
110,  all  of  which  questions  the  manager  refused  to 
answer,  and  claimed  the  decision  of  the  magistrate. 
He,  however,  declined  to  adjudicate  in  consequence 
of  the  refusal  of  the  witness  to  answer  the  ques- 
tions.   This  rule  was  then  obtained. 

•  Macnamara  (JSuddkstoii,  Q.  C.  and  Gray,  Q.  C. 
ninth  him)  was  stopped  by  the  Court. 

McMahon  in  support  of  the  rule. — ^The  magis- 
trate is  bound,  on  its  being  proved  that  the  rules 
have  been  certified  by  the  Registrar  of  Friendly 
Societies  under  3  &  4  Vict,  c  110,  to  assume  the 
society  to  be  one  entitled  to  the  benefits  of  the 
Act.  [CocKBUBN,  C.  J. — Not  if  he  believes  the 
certificate  to  have  been  falsely  obtained.]  If  there 
had  been  any  evidence  before  him  pointing  in  that 
direction  he  might,  perhaps,  have  j!)een  entitled  to 
inquire  into  the  mode  in  which  the  certificate  had 
been  obtained.  [Cogkbubn,  C.  J. — ^By  refusing  to 
answer  the  questions  the  witness  shut  out  that  evi- 
dence. Blackburk,  C.  J. — ^It  is  in  our  discretion 
whether  or  not  we  shall  order  the  magistrate  to  pro- 
ceed to  adjudicate/]  By  sect  24  societies  are  de- 
prived of  the  benent  of  the  Act  if  they  receive  any 
money,  by  way  of  instalment  or  otherwise,  except, 
^,  before  the  day  when  the  loan  shall  be  advanced, 
or  ii  they  allow  loans  to  be  balloted  for.  None  of 
those  things  are  charged  against  this  society. 
Again,  proceedings  should  have  been  taken  to  set 
aside  the  registrar's  certificate.  So  long  as  that 
•exists,  the  society  is  to  be  taken  as  in  conformity 
to  the  Act.  [CoGKBUEN,  C.  J. — Suppose  the  bor- 
rower had  appeared,  and  either  he  or  his  advocate 
had  insisted  on  putting  such  questions  to  the  wit- 
ness. Could  they  have  been  prevented  doing  so  ?] 
These  questions  are  irrelevant,  and  beside  the  magis- 
trate's duty,  which  is  to  enforce  payment  of  the 
•debt,  not  to  inquire  into  the  management  of  the 
aociety.  [Lush,  J. — ^The  question  is,  has  the  magis- 
trate not  a  right  to  put  these  questions,  and  inquire 
-whether  the  society  is  one  within  the  3  &  4  Vict. 
c.  110?]  If  there  is  any  mismanagement  on  the 
part  of  the  society  or  abuse  of  the  Act,  that  is  a 
matter  for  the  registrar's  report. 

CoGKBURK,  C.  J. — ^There  is  very  strong  reason 
<why  we  should  decline  to  interfere  in  this  case.  It 
is  not  because  the  rules  have  been  certified  that  the 


society  is  entitled  to  the  benefit  of  the  Act,  for  there 
may  have  been  afterwards  a  total  change  iu  the 
character  of  the  society. 

Rule  discharged. 

Saturday,  Jan.  20, 1866. 
NoRRis  (app.)  V.  Jeffries  (resp.) 

Turnpike-road — Animals  straying  or  wandering  thereon 
—  When  under  control  of  a  keeper — 4  Geo.  4.  c.  95, 
s.  75— «  Geo.  4,  c.  126,  s.  123. 

By  sect.  76  of  the  ^  Geo.  4,  c.  95,  it  is  enacted  that  if 
any  horse  shall  at  any  time  be  found  tethered  or  toon- 
dei'ing,  strewing  or  lying,  about  any  iumpike-road  or 
any  part  tnereqf,  it  may  he  lawful  for  any  suroeyot 
of  tne  rocuiy  or  any  other  person,  to  seize  and  impound 
such  horse.  Four  horses  of  the  resp.  were  grazing  oh 
the  herbage  at  the  sub  of  a  tumpike'Toaa,  but  there 
was  a  man  (the  servant  of  the  resp.)  in  charge  of 
them ;  being  seized  in  order  to  be  taken  to  the  pounil, 
they  were  rescued  by  the  resp.  Upon  an  information 
aaainst  the  resp.  for  this  rescue  the  justices  dismissed 
tie  information ;  and  upon  a  case  stated  for  the  (pinion 
of  this  court,  thof  stated  that  **  we  were  of  (pinion 
t/iat,  as  the  resp.  s  horses  were  with  a  Jtxqoer  and 
appeared  to  be  under  the  control  of  the  reap.*s  carter 
wAq  had  diarge  of  them,  th^  were  not  stnnfing,  and 
were  therefore  not  liable  to  he  seized  by  the  app,  under 
sect.  16  of  the  ^  Geo.  4,  c.  95  .*" 

Hdd,  that  although  the  mere  fact  that  animals  have  a 
keeper  m  attendance  upon  them  is  not  in  itself  sufficient 
to  take  the  case  out  of  the  section,  yet,  as  the  justices 
found  as  a  fact  that  the  horses  were  under  the  control 
of  the  retp*s  carter,  they  were  not  within  the  meaning 
of  the  section. 

This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict  c.  43,  upon  a  dismissal  of  an  informa- 
tion by  justices  for  unlawfully  releasing  four  horses 
then  on  their  way  to  the  pound,  which  were  seized 
in  consequence  of  the  said  four  horses  having  been 
found  lying  and  straying  on  a  certain  turnpike-road. 
It  appcMued  from  the  statement  in  the  case,  that 
there  wasa  man  standing  about  four  orflveyardsfrom 
thehorses  minding  them.  A  witness  <»lled  for  the  pro- 
secution, who  was  employed  hy  the  surveyor  of  the 
road,  stated  that  on  the  30th  July  1865  he  saw  four 
horses  on  the  side  of  the  turnpike-road ;  they  were 
grazing  on  the  herbage  there.  There  was  a  man 
in  charge  of  them.  He  (the  witness)  drove  them 
along  for  the  purpose  of  impounding  them,  and 
whilst  doing  bo  the  owner  (the  resp.)  came  up  and 
took  them  outof  his  possession.  The  justices  stated, 
'*  We  were  of  opinion  that,  as  the  resp.'s  horses  were 
with  a  keeper  and  appeared  to  be  under  the  control 
of  the  resp.'s  carter,  who  had  charge  of  them,  they 
were  not  straying;  and  were  therefore  not  Uahle  to 
be  seized  bv  the  app.  under  sect.  75  of  tiie  4  Qeo.  4, 
c.  95,  we  therefore  dismissed  the  case.  We  were 
nevertheless  of  opinion  that  the  practice  of  turning 
out  loose  horses  on  the  sides  of  the  turnpike-road  for 
the  purpose  of  grazing,  although  attended  by  a 
k^iper,  was  an  obstruction  to  the  use  of  the  road  by 
the  public,  and  that  the  herbage  of  the  waste  on  the 
sides  of  the  metalled  road  could  not  be  lawfully 
grazed  by  the  resp.'s  horses. 

By  sect.  75  of  the  4  Qeo.  4,  c.  95,  it  is  enacted, 

That  if  any  bonw  .  .  .  shall  at  any  time  be  foand 
tethered,  or  wandering,  straying,  or  lying  aboafe  any  ton- 
pike  road,  or  any  part  thereof  (except  on  snoh  partn  of  any 
roads  as  lead  or  pass  through  or  over  any  common  or  waste 
nnindosed  groond),  it  shalT  and  may  be  lawful  for  any  sor- 
Tcyor  of  the  road,  when  the  same  shall  be  found,  or  any  ottier 
person  or  persons  whomsoever,  to  seise  and  impound  every 
such  horse    .    m  .    in  the  common  pound,  Ac. 

By  sect.  123  of  the  3  Geo.  4,  c  126,  it  is  enacted. 

That  in  case  any  person  or  persons  shall  release,  or  attempt 
to  release,  anv   .    .    .    eatUe  which  shall  be  seized  for  t£a 

Eorpose  of  being  impounded    .    .    .    every  person  so  ofTend- 
ig  shall,  upon  conviction,  be  committed,  ^ 
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Q.B.] 


Shelbourne  (app.)  v.  Oliver  (reap.) 


[Q.B. 


P/itchard  appeared  for  the  app.,  and  cuo tended 
that  the  justices  were  wrong,  and  that  they  ought, 
upon  the  facta,  to  hare  convicted  the  resp.,  inasmuch 
as  the  fact  that  the  four  horses  were  attended  hy 
the  servant  of  the  resp.  was  immaterial,  for  they 
were  equally  lying  and  straying  on  the  tumpike- 
nnd.  [Blackbubn,  J. — We  must  take  it  that  the 
justices  find  that  they  were  undeif  the  control  of 
the  keeper.]  There  was  no  claim  of  a  right  of 
pasturage.  The  justices  seem  to  think  that  because 
there  was  a  keeper  the  horses  were  not  lying  and 
straying.  He  might  have  had  no  control  over 
them.  [CocKBUEK,  C.  J. — ^It  was  a  question  of 
act  for  the  justices.  The  horses  may  or  may  not 
liave  been  under  the  control  of  the  man ;  the  justices 
appear  to  have  thought  that  they  were.  Black- 
Busir,  J. — The  question  is,  really,  were  the  horses 
under  his  control  ?  The  question  of  law  is, 
whether,  if  so,  they  were  within  the  meaning  of  the 
Act?] 

No  counsel  appeared  for  the  resp. 

CocKBURH,  C.  J. — ^The  mere  presence  of  a  keeper 
is  not  in  itself  sufficient,  and  it  is  therefore  not 
necessarily  to  be  concluded  that  the  horses  are  not 
within  the  Act,  merely  because  they  have  a  man  to 
attend  to  them.  It  is  altogether  a  question  of  fact 
for  the  justices,  and  what  they  mean  to  ask  us  is 
this,  there  being  a  keeper,  are  they  still  within  the 
meaning  of  the  Act?  We  answer,  that  they  are 
no^  if  they  are  really  under  his  control.  Horses 
which  are  under  control  cannot  be  said  to  be 
straying.  Here  the  justices  find  that  they  were 
under  control,  and  we  must,  therefore,  say  that  they 
were  right. 

Blackbusk,  J.— The  evidence  says  that  there 
were  four  horses,  and  that  they  were  under  the  con- 
trol of  the  carter.  It  may  be  a  dangerous  thing  to 
permit  horses  so  to  depasture  at  the  side  of  the 
vosd,  and  we  may  wish  it  otherwise ;  but  we  cannot, 
upon  these  facts  and  this  finding,  lay  that  the 
iiorses  were  straying. 

Judgment  for  the  resp. 

Attorney  for  the  app.,  Henry  SHkSy  Northleach. 


Shslboubkx  (app.)  v,  Oliver  (resp.; 

Jtfoster  and  workmen — Combination — Intimidation-^ 
6  Oeo.  4,  c,  129,  s.  8. 

^theS  Geo.  4,  c  129,  s.  S,  it  is  enacted  that  if  any 
person  shaU  by  threats  or  intimidation  Jbrce,  or 
endeavour  to  force,  any  manufactwrer  to  limit  the 
number  or  description  of  his  workmen^  he  shaBf  on 
eonvictufnf  ^fc* 

The  workmen  of  the  resp,  had  aU  struck^  with  the 
exeejptian  of  one  man  of  the  name  of  James.  The 
msR,  AotMoer,  agreed  to  resume  work,  out  upon  return^ 
ing  and  finding  James  still  at  work  they  pave  over 
•work  and  retired,  and  in  answer  to  a  question  of  the 
resp.  why  they  did  so,  a  deputation  from  a  traders 
wuon  headed  by  the  app.  attended,  who  said,  "  We*ve 
eome  about  James,  we  shall  not  aUow  James  to  work;** 
whereupon  the  req>.  said,  **It  is  a  very  hard  case; 
James  was  the  only  man  who  stayed  to  hefy  me  with 
the  medal  orders  in  hand;"  whereigton  the  app,  said, 
**  Well,  ifs  of  no  use,  we  have  made  up  our  minds. 
He  shall  not  work,  he*s  a  scoundrel;  unless  you 
dMarye  him  your  men  shaU  not  be  alkwed  to  work: " 

Hdd,  thai  the  app,  broupht  himself  within  the  mecming 
of  the  foregoing  section. 

This  was  a  case  stated  under  the  20  &  21  Vict  c 
48,  upon  a  decision  of  justices  at  Nottingham,  con- 
victing the  app.  under  the  6  Geo.  4,  c.  129,  s.  8.  for 
'having  on  the  10th  July  1865,  at  Basford,  unlaw- 


fully by  threats  endeavoured  to  force  Greorge  Oliver 
to  limit  the  description  of  his  journeymen  and 
workmen.  It  appeared  that  the  resp.  carried  on  the 
business  of  a  bleacher  and  xrimmer,  at  Basford,  and 
employed  more  than  100  workpeople ;  that  Benjamin 
Samuel  Oliver  was  the  acting  manager  of  the  works, 
with  power  to  employ  and  ^scharge  workmen,  and 
that  a  man  named  James  was  employed  by  Oliver  as 
a  journeyman ;  that  the  app.  was  not  in  the  employ- 
ment of  Oliver,  but  was  in  the  service  of  another 
bleacher  and  trimmer  in  the  neighbourhood,  and 
that  he  was  a  member  and  acted  as  vice-president 
of  a  trade's  union  society  at  Basford ;  that  demands 
had  been  made  by  the  men  employed  in  different 
bleaching  yards  for  an  advance  of  wageF, 
which  demands  were  resisted  by  the  masters,  and 
that  striking  had  taken  place  in  some  of  such 
yards,  and  in  Oliver's  yard  amongst  others ;  that, 
after  Oliver's  yard  had  struck,  James  worked  for  a 
short  period  to  finish  some  orders  specially  required 
to  be  finished,  and  subsequently  to  this  Oliver 
agreed  upon  certain  terms  with  his  workmen,  and 
some  of  those  men  came  back  to  work,  and  found 
James  at  work ;  that,  on  seeing  James  at  work,  the 
men  immediately  gave  over  work,  and,  in  answer  to 
an  inquiry  by  Oliver  why  they  did  so,  a  deputation 
from  the  society  (of  which  deputation  the  app.  was 
one)  went  to  Oliver's  works  and  saw  the  manager, 
B.  S.  Oliver ;  that  the  app.  was  the  spokesman,  and 
said  to  B.  8.  Oliver,  **  WeVe  come  about  James  ; 
we  shall  not  allow  James  to  work;"  that  B.  S. 
Oliver  replied,  ''It  is  a  very  hard  case;  James  was 
the  only  man  who  stayed  to  help  me  with  the  special 
orders  in  hand ;"  that  the  app.  said,  "  Well,  it's  of 
no  use ;  we  have  made  up  our  minds ;  he  shall  not 
work ;  he's  a  scoundrel ;  unless  you  discharge  him 
your  men  shall  not  be  allowed  to  work ;"  that  B.  8. 
Oliver  said,  ''  If  I  be  compelled  to  do  it,  I  must 
discharge  him ;"  that,  in  consequence  of  what 
passed  as  above,  James,  who  was  then  at  work,  was 
immediately  dismissed,  and  the  next  day  Oliver's 
men  returned  to  work,  James  being  dischai^^  as 
above;  that  counter-evidence  was  given  on  behalf  of 
the  app.,  but  the  justices  found  the  facts  to  be  as 
above  set  out. 
By  sect.  8  of  6  Oeo.  4,  c.  129,  it  is  enacted. 

That,  if  any  person  Bhall  ....  by  thrMta  or  mtimidatioii 
....  force  or  endeaYoar  to  force  any  moaoftietaier  to  limit 
the  number  or  description  of  his  joomeymen,  workmen,  or 
servants,  any  person  so  offending  shall,  ftc. 

Cave  appeared  for  the  resp.  in  support  of  the  con- 
Tii^tion,  and  cited 

Walesby  v.  AnJey,  80  L.  J.  121,  IC.  C. ;  referred  to  and 

approved  by 
asm  V.  Longsfm,  82  L.  J.  259, 11 C. 
He  was  stopped  by  the  Court,  who  called  upon 

8erjt.  O'Brien,  in  support  of  the  appeal,  and  who 
contended  that  the  facts  would  not  bring  the  app. 
within  the  Act,  for  that  all  that  he  did  was  to 
remonstrate  with  the  resp.  for  keeping  James  in 
his  employment.  [Cockburn,  C.J. — ^This  is  not 
the  exercising  of  a  man*s  right  to  refuse  to  work, 
but  it  is  the  coming  forwud  of  a  man  who  says, 
your  men  shall  not  work  if  a  particular  person  is 
employed.]  There  is  no  endeavouring  to  limit  the 
number  or  description  of  the  workmen  as  contem- 
plated by  the  statute. 

CoGKBUBN,  C.  J. — ^That  is  not  so.  He  says  in 
effect  that,  notwithstanding  this  man  has  well  served 
you,  and  vou  are  satisfied  with  him,  yet  we  will  not 
permit  others  to  work  for  you  unless  you  discharge 
him.    I  think  this  is  quite  a  case  within  the  Act. 

Blackburn,  J. — ^I  think  the  case  is  quite  clear,  and 
is  governed  by  the  previous  one  of  Walesby  v.  Anley, 

Conviction  affirmed 

Attorney  for  the  app.,  W,  D.  Heath,  Nottingham. 
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Q.  B.]      Whitchuhcu  (app.)  v.  Thb  Board  of  Works  for  the  Fulham  Dibtrigt  (resps.)     [Q.  B. 


(Before  Cockburn,  C.  J.  and  Blackbctrv,  J.) 

WniTCHTTBOH  (app.)  V.  Tub  Board  of  Works  for 
THB  Fulham  District  (reaps.) 

MetropoUs  Management  Actl^ho^Repairs  of  streets — 
Apportionment  of  expenses. 

The  Board  of  Works  for  the  FvJham  district  passed  a 
resolution  that  Lati/mer-road  should  be  repaired.  The 
surveyor  ihetevpon  divided  the  road  into  four  sections, 
and  made  an  estimate  of  the  expense  of  repairing  each 
section.  This  estimate  was  aaopted,  ana  the  expenses 
of  each  section  were  apportioned  atnongst  the  owners 
of  each  section.  ITie  app.  was  the  owner  of  some  pro- 
perty in  section  2,  am  diluted  Me  validity  of  the 
apportionment : 

Held,  that  the  apportionment  was  invalidtfor  that  the 
expenses  of  repairing  the  entire  road  should  have  been 
apportioiid  amongst  the  owners  generaUy. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  by  the  metropolitan  police  magistrate  for 
Hammersmith  district,  upon  an  onler  made  by  him 
upon  the  app.  to  pay  the  sura  of  97/.  Kxs.,  upon 
a  complaint  made  against  him  by  the  resps.,  charg- 
ing that  he,  being  the  owner  of  certain  houses,  or 
building  land,  in  or  abutting  upon  Latymer-road, 
Hammersmith,  a  new  street  about  to  be  paved  by 
the  r^T^.,  unlawfully  neglected  to  pay  to  them  the 
sum  of  97il  IGs.,  his  share  of  the  estimated  expenses 
of  such  paving. 

The  case  stated  that  at  the  hearing  it  was  proved 
on  the  part  of  the  resps.  that  under  the  Metropolis 
Management  Act  1855  (18  &  19  VicL  c.  120),  the 
Fidham  district  is  composed  of  the  parish  of 
St.  Peter  and  St.  Paul,  Hammersmith,  and  that 
they  were  constituted  the  Board  of  Works  for  the 
Fulham  district. 

By  the  I05th  section  of  that  Act  it  is  enacted, 

Thftt  in  oaae  the  owners  of  the  honaea  forming  tiie  greater 
pAit  of  Moy  new  street  laid  oat  or  mads,  or  hereafter  to  be  laid 
uut  or  mads,  which  is  not  paved  to  the  satisfaotion  of  the 
vestry  or  district  board  of  the  parish  or  district  in  which  sach 
Mtreetlssitaate  or  made,  be  desirous  of  haviu^  the  same  paved 
iM  hereinafter  mentioned,  or  if  such  vestry  deem  it  necessary 
or  expedient  that  Uie  same  should  be  so  paved,  then  .  .  .  sncji 
vestry  or  board  shall  well  and  sofiiciently  pave  the  same, 
•*ithor  throQghoat  the  whole  breadth  of  the  carriage-way  and 
footpaths  thereof,  or  any  part  of  such  breadth  .  .  .  and  the 
owners  of  the  houses  forming  such  street  shall,  on  demand, 
})ay  to  snch  vestry  or  board  the  amouat  of  the  estimated 
expenses  of  providing  and  laying  such  pavement»  saeh  amount 
to  be  determined  by  the  surveyor  for  the  time  being  of  the 
vestry  or  board,  &c 

By  the  77th  section  of  the  Metropolis  Manage- 
ment Amendment  Act  1862  (25  &  2G  Vict  c.  102), 
it  is  enacted. 

That  when  any  vestry  or  district  board  shall,  under  the 

Eowers  given  by  iho  lO-^th  section  of  the  firstly  recited  Act, 
ave  paved,  or  be  about  to  pave,  any  new  street,  the  owners 
of  the  land  bounding  or  abutting  on  snoh  street  shall  be  liable 
to  contribute  to  the  expenses,  or  estimated  expenses,  of  paving 
the  same,  as  well  as  the  owners  of  houses  therein,  provided 
that  it  shall  be  lawful  for  the  vestry  or  district  board  to 
charge  the  owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  should  they  deem  It  just  and 
expedient  so  to  da  and  any  such  costs  or  expenses,  including 
the  costs  of  paving  at  the  points  of  IntetBectiou  4>f  streets  and 
all  other  incidental  costs  and  charges^  shall  be  apportioned  by 
the  vestry  or  district  board,  and  shall  be  recoverable  either 
before  the  work  shall  be  commenced  or  during  its  progress, 
or  after  its  completion,  Sua. 

At  a  special  meeting  of  the  resps.,  held  on  the 

25th    March    1863,    it   was   resolved  as   follows, 

namely, 

That  the  roads  in  the  parish  of  Hammersmith,  known  as  St 
Qoorge's-road,  Clifton-street-road,  and  Latymer-road,  be  re- 
fjaired,  under  the  77  th  section  of  the  35  A  26  VicL  c.  10*i.  That  the 
Nurveyor  be  and  he  is  hereby  instructed  to  estimate  the  costs 
uf  such  repairs  of  the  same,  and  apportion  it  on  the  owners  of 
each  of  the  properties  through  which  the  roads  go ;  and  that 
it  be  referred  to  the  general  purposes  committee  to  carry  out 
this  resolution  under  the  advice  of  the  solicitor,  upon  the  con- 
dition that  such  costs  lie  obtained  from  the  owners  of  each 
property  before  the  respecUve  works  are  begun,  Ac 


Pursuant  to  such  resolution  the  surveyor  made  an 
estimate  of  the  cost  of  such  repairs  of  the  whole  oT 
the  said  St.  George's-road,  Clifton-street-road,  and 
Latymer-road;  and  also  an  apportionment  of  the 
same  on  the  property  to  be  charged  therewith,  to- 
gether with  apportionments  on  the  owners  of  the  pro- 
perty. This  estimate  and  apportionment  were  sub- 
mitted to  the  general  purposes  committee,  and  they 
resolved  that  the  board  be  recommended  to  have  notice 
served  on  the  owners  of  Latymer-road  forthwith. 
Latymer-road  lies  between  a  piece  of  land  belong- 
ing to  the  Latymer  charity  at  one  end  and  Worm* 
holt-scrubs  at  the  other,  and  for  the  purposes  oT 
this  case  may  be  considered  as  divided  into  four 
sections,  hereinafter  referred  to  as  section  1, 2, 3,  and 
4  respectively.  Section  1  consists  of  that  part  of 
the  said  road  which  lies  between  Clifton-street  and 
the  south  side  of  the  railway.  Section  2  consists  of 
that  part  of  the  said  road  balled  Latymer-arms,  and 
the  remaining  portion  ot  Latymer-road,  namely, 
section  3,  consists  of  that  part  of  the  said  road 
which  lies  between  the  said  charity  land  and  the 
point  of  junction  by  Clifton-street;  and  section  4 
consists  of  that  part  of  the  said  road  which  lies 
between  the  said  public-house  called  Latymer-arms- 
and  Wormholt-scrubs. 

Shortly  after  the  passing  of  the  resolution  lastly 
hereinbefore  mentioned,  Mr.  Bean,  the  resps.*  sur- 
veyor, made  an  apportionment  of  the  costs  of  repair- 
ing a  portion  of  the  roads,  which  portion  was  called 
section  1,  amongst  the  owners  of  the  property  con- 
stituting such  portion,  such  apportionment  varyinfip 
in  some  cases  only  in  detail,  according  to  correction 
of  owners*  names,  but  not  increasing  the  assess- 
ment. 

At  a  meeting  of  the  resps.,  held  on  the  80th  Dec. 

1863,  the  surveyors*  said  apportionment  of  the  cost 
of  paving  on  the  owners  of  that  portion  of  Latymer- 
road  south  of  the  railway-bridge  was  presented, 
when  the  following  resolution  was  {Missed,  namely  r 
''That  such  apportionment  be  adopted,  and  that 
notices  in  conformity  therewith  be  served  on  the 
owners  to  pay  the  several  amounts  so  apportioned.** 

This  resolution  was  also  acted  upon,  and  the 
repairs  were  completed.  Mr.  Bean,  the  surveyor, 
then  apportioned  the  cost  of  repairing  another 
portion,  called  section  2,  of  the  Latymer-road, 
amongst  the  owners  of  property  comprised  in  sacb 
portion. 

At  a  meeting  of  the  resps.,  held  on  the  28th  Alarch 

1864,  the  surveyor  attended  with  his  apportionment 
of  the  cost  of  repairing  such  portion,  called  section 
2,  of  the  Latymer-road,  when  it  was  resolved  r 
**  That  the  said  apportionment  be  adopted,  and  that 
the  derk  be  and  is  hereby  instructed  to  serve 
notices  on  the  owners  to  pay  their  portion  of  the 
cost  of  paving  such  road  pursuant  to  such  appor- 
tionment.** 

Pursuant  to  the  resolution  lastly  hereinbefore 
mentioned,  the  clerk  of  the  resps.  caused  notices  to> 
be  served  accordingly.  The  app.  is  one  of  such 
owners,  and  the  following  is  a  copy  of  the  notice 
whidi  was  served  upon  him : 

MxTBOPOLts  Local  Hahaqbmkmt  Act. 

To  Mr.  James  Whitchurch,  Lancaster-road,  EensingtOB, 
owner  of  a  plot  of  building  land  situate  southward  of  the 
Britannia  puluio-house  on  the  west  side  of  the  Latjrmer-road, 
Hammersmith,  and  nnmbered  7S  on  the  plan  sent  in. — 
Whereas  the  street  or  way  known  as  Latymer-road,  Hammer- 
smitli,  in  the  county  of  Middlesex,  is  not  paved  to  the  satis^ 
faction  of  the  Board  of  Works  for  the  Fulham  distriet^  in  the 
county  aforesaid,  and  it  appearing  to  the  said  board  that  the 
said  street  should  be  so  paved,  I  hereby  give  you  notice  that 
the  ssld  board  hereby  reauire  you,  as  snoh  owner  aa  aforesaid, 
to  pay,  within  twonty-eignt  days  from  the  day  of  tlie  service 
of  this  notice,  to  me,  at  the  office  (called  Broadway-house)  ot 
the  said  board,  situate  in  tlie  Broadway.  Hammersmith, 
within  the  said  district,  the  sum  of  97J1 16a,  being  the  amount 
of  the  estimated  cost  of  and  incident  to  such  paving,  payable 
by  you  as  such  \>wner.    And  take  farther  notice,  that  if  the 
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one  single  and  entire  estimate  made  at  one  time  and 
for  one  total  sum,  and  to  apportion  the  whole  of 
the  said  expenses  so  estimated  by  one  apportion- 
ment onoe  for  all  between  all  the  owners  of  all 
houses  and  lands  in,  bounding,  or  abutting  on  the 
said  road  throughout  its  whole  length  ;  secondly, 
that  the  resolutions  of  the  said  board  of  the  SOik 
Dec  1868  and  the  28rd  March  1864  respectively  were 
not,  nor  was  either  of  them,  warranted  by  the  pro- 
visions of  the  said  statutes  18  &  19  Vict.  c.  120,  and 
25  &  26  Vict.  c.  102,  or  by  the  resolution  of  the 
said  board  of  the  26th  March  1868,  but  the  said 
first-mentioned  resolutions  were  and  each  of  them 
was  wholly  Toid  and  invalid ;  thirdly,  that  the 
amount  demanded  of  the  app.  by  notice  of  the  said 
board  of  the  2nd  April  1864,  as  his  share  of  the 
expenses  of  paving  the  Latymer-road  was  noc  duly 
apportioned  by  the  board,  inasmuch  as  the 
apportionment  was  based  upon  a  separate  estimate 
by  the  surveyor  of  tiie  board  of  the  separate  ex- 
pensesjof  paving  section  2  of  the  said  road  exclusively, 
and  was  made  between  the  owners  only  of  houses 
and  lands  in,  bounding,  or  abutting  on  the  said 
section  2,  whereas  the  said  apportionment  ought  to 
have  been  based  upon  an  estimate  by  the  said 
surveyor  of  the  expenses  of  paving  the  whole  of 
the  said  road,  and  ought  to  have  been  made  between 
all  the  owners  of  all  houses  and  land  in,  bounding, 
or  abutting  upon  the  said  road  throughout  its  whole 
length ;  fourthly,  that  for  the  reasons  aforesaid  the 
decision  of  the  magistrate  that  the  app.  was  liable 
to  pay  the  sum  so  demanded  of  him  by  the  said 
board  as  aforesaid  was  incorrect,  and  that  the  order 
of  the  magistrate  ought  to  be  quashed. 

The  retps.'  points  of  argument  were,  first,  that 
under  the  Metropolis  Management  Acts  the  boards 
are  authorised  to  pave  either  the  whole  or  part  of  a 
new  street,  as  they  may  deem  expedient ;  secondly, 
that  the  Acts  do  not  require  that  there  shall  be  but 
one  estimate  and  one  apportionment  of  the  expenses 
of  paving  the  different  parts  of  a  street;  thirdly, 
that  the  Acts  do  not  make  it  requisite  that  any 
formal  resolution  to  pave  a  street  or  part  of  a  street 
should  be  passed  by  tlra  board  previously  to  the 
making  the  estimate  of  expenses,  or  the  apportion- 
ment of  expenses,  upon  the  respective  owners  of 
houses  or  land ;  fourthly,  that  the  paving  of  Latymer- 
road  in  sections,  and  the  making  the  apportionments 
accordingly,  were  authorised  by  or  not  inconsistent 
with  the  resolution  of  25th  March  1868,  if  it  appeared 
expedient  to  do  so  ;  fifthly,  that  supposing  the  refkO- 
lution  of  the  25th  March  1868  did  not  of  itself 
authorise  the  course  adopted,  yet  that,  never- 
theless, the  resolutions  of  the  80th  Dec.  18G3  and 
23rd  March  1864  adopted  the  proceedings  of  the 
general  purposes  committee,  and  the  estimates  and 
apportionments  of  the  surveyor,  and  authurise  the 
division  of  the.  Latymer-road  into  sections,  and  the 
apportionment  of  the  estimated  cost  of  paying  each 
of  such  sections  upon  the  respective  owners; 
sixthly,  that  the  two  last-mentioned  resolutions 
were  legal  and  valid  ;  seventhly,  that  supposing  the 
estimates  or  apportionments  to  be  informal,  the  app. 
is  not  prejudiced,  as  he  would  have  had  to  pay  the  same 
amount  had  they  been  made  all  in  one  and  at  one  and 
the  same  time ;  eighthly,  that  for  the  reasons  af oresaid, 
or  some  of  them,  the  decision  of  the  magistrate  was 
correct,  and  his  order  was  good  and  valid  and  ought 
to  be  confirmed. 

KeanCj  Q.  G.  (£.  Kelfy  with  him)  now  appeared  for 
the  reaps.,  and  contended  that  the  proceedings  and 
apportionment  were  regular,  and  the  judgment  of 
the  magistrate  correct. 

Karslahsy  Q.  C.  iHoMtlfiot  withhhn)  was  not  called 
upon. 

CocKBUXv,  C.  J.— I  am  of  qpinioa  that  this  is  a 

B 


bs  BOt  paid  as  aforsBsId,  prooaedlags  will  be  taken 
iSr  rseoTeiT  ihersor. 
Dttted  this  ind  day  of  April  18M. 

Tile  said  plan  la  hersoDto  prodooed,  and  may  be  seen  at  the 
eOoe  aaj  ds^  bstweao  the  hoars  of  ten  and  foor  e'oloek. 

Toms,  te^  W.  LovBLT, 

Clerk  to  the  said  board. 

The  ^p.  neglected  to  pay  the  sum  demanded 
of  him  by  the  said  notice,  or  any  part  of  it.  It  was 
oontflnded  before  me  that  he  was  not  bound  to  pay 
the  amount  apportioned  upon  him,  and  for  which 
he  had  been  summoned  before  me,  inasmuch  as 
the  retolutioa  of  th»- board  of  the  25th  March 
1868  authorised  the  repairing  of  the  three  roads 
thereio  mentioned,  or  either  of  them,  as  entire 
toads,  and  not  in  sections,  and  therefore  that  the 
expenses  of  paving  the  whole  of  the  Latymer-road 
sthould  have  been  estimated  by  the  resps.'  surveyor 
at  one  time  and  in  one  sum,  and  apportioned  on 
all  the  owners  of  lands  abutting  on  the  said  road, 
aad  audi  appordonment  should  have  been  adopted 
b^  the  board ;  whereas  the  said  surveyor  had  appor- 
ttoned  the  respective  amounts  of  his  said  estinuite 
by  different  apportionments,  and  upon  the  owners 
of  property  comprised  respectively  in  separate  sec- 
tions of  the  said  road,  for  which  respectively  the 
•aid  estimate  was  made,  which  partial  apportion- 
ments were  adopted  by  the  board.  It  was  con- 
tended on  the  part  of  the  resps.  that,  as  they  had  by 
their  resolution  of  the  25th  March  1863  determined 
on  repairing  the  said  roads,  or  either  of  them 
therein  mentioned,  and  the  Metropolis  Management 
Acts  had  not  prescribed  any  mode  in  which  the 
estimate  of  the  expenses  of  repairing  roads  and  the 
apportionment  of  such  expenses  are  to  be  made,  or 
any  period  within  which  such  repairs  are  to  becom- 
pleted»  that  the  resps.  or  committee  for  general 
porposee,  to  whom  the  resps.  had  referred  the  carry- 
ing out  of  the  repairs,  had  a  general  discretion 
▼ested  in  them  to  carry  out  the  repairs  as  they  con- 
aidered  best,  either  in  sections  or  as  entire  roads,  and 
to  adopt  the  apportionment  by  their  surveyor  either 
as  a  whole  or  separated  for  the  work  determined  to 
be  done,  and  that  the  proceedings  were  regular,  and 
that  payment  against  the  app.  ought  to  be  enforced. 

And  I  being  of  opinion  that  the  resps.  were  right, 
gave  my  determination  against  the  app.  in  the 
manner  before  stated.  The  question  for  the  opinion 
of  the  Court  of  Q.  B.  therefore  is,  whether  it  was 
necessary  for  the  legal  carrying  out  of  the  resolu- 
tion of  the  resps.  of  the  25th  fiiarch  1863,  to  repair 
the  Latymer-road,  that  one  estimate  only  of  the 
expenses  of  paving  the  whole  of  the  said  road  should 
have  been  made  bv  the  resps.'  surveyor,  and  that 
there  should  have  been  but  one  apportionment  of 
those  expenses  amongst  aU  the  owners  of  property 
abatting  on  the  whole  of  the  said  road ;  or  whether 
the  resps.  under  the  said  resolution  were  warranted 
in  causing  separate  apportionments  in  respect  of  the 
separate  and  distinct  sections  of  the  said  road  to  be 
made  from  time  to  time. 

If  the  court  should  be  of  opinion  that  the  said 
resolution  was  legally  carried  out  by  the  separate 
apportionments  l^ore  mentioned,  then  my  order 
upon  the  app.  for  payment  of  the  said  sum  of 
97L  16s.  is  to  be  confirmed ;  but  if  the  court  should 
be  of  contraiy  opinion,  then  my  said  order  is  to  be 
quashed. 

Given  under  my  hand  this  24th  day  of  May  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
aix^-flve,  at  Hammersmith  aforesaid. 

J.  T.  Imoham. 

The  i^ip-'s  points  of  argument  were,  first,  that 
under  the  provisions  of  the  statute  18  &  19  Vict. 
c.  120,  and  25  &  26  Vict.  c.  102,  and  under  the 
resolution  of  the  Board  of  Works  of  the  25th 
March  1868.  it  was  incumbent  on  the  hoard  to 
cause  the  expenses  of  paving  the  whole  of  the 
X4i^ymer-road  to  be  estimated  by  their  snrteyor  in 
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Yety  clear  matter.  The  statute  authorisee  the  local 
boflj^  to  make  an  order  for  the  paving  of  a  street, 
and  by  the  interpretation  clause  the  word  "street" 
maj  mean  an j  part  of  a  street ;  therefore  the  board 
may  make  an  onier  for  the  repair  of  either  an  entire 
street  or  a  part  of  a  street ;  but  when  thej  come  to 
apportion  the  expenses  they  have  only  one  duty, 
namely,  to  apportion  the  expenses  upon  the  whole 
of  the  property  which  they  order  to  be  repaired,  and 
they  cannot  divide  a  street  to  see  how  the  property 
in  particular  sections  may  be  assessed.  If  this  were 
otherwise,  great  injustice  might  be  done ;  thus, 
suppose  you  take  a  long  street  varying  in  character 
and  value  to  a  great  extent,  if  you  take  a  particular 
piece  and  say  on  that  part  ahaU  fall  all  the  expense 
of  its  repairs,  you  would  be  apportioning  very  un- 
justly and  harshly,  for  you  might  be  thus  assessing 
a  very  poor  property  to  as  great  an  amount  as  very 
valuable  property.  I  think,  therefore,  the  decision 
of  the  magistrate  was  wrong. 

Blackbuhn,  J. — The  board  came  to  the  deter- 
mination to  pave  the  whole  of  Latymer-road  ;'  that 
being  so,  they  had  to  apportion  the  expenses,  and 
although  they  have  a  discretion  upon  the  subject, 
they  cannot  be  allowed  to  apportion  capriciously ; 
they  must  apportion  equally,  and  divide  the  entire 
estimate  amongst  the  owners.  It  may  be  likened  to 
a  poor-rate  for  a  parish  consisting  of  tithing^  in 
wMch  case  it  woi^d  be  wrong  to  divide  the  rate 
amongst  the  tithings  according  to  the  burden  of 
each.  Here  the  board  have  said,  "We  will  apportion 
the  expenses  of  each  section  to  each  section."  This 
is  not  following  the  statutable  direction,  and  is 
wrong. 

Judgment  for  the  app* 

Attorney  for  the  resps.,  J.  Bird,  Hammersmith. 

Attorney  for  the  app.,  Vining,  Moorgate-street. 


Nov,  IB,  1866,  and  Jan,  24,  1866. 

Rbo.  V,  Heath  and  othbrs. 

Highway  rate — Exemption  of  lands  from  the  rate — 
6^6   Will  4,  c.  50,  ss.  20,  27,  33,  62—25  ^  26 
Vict.  c.  61,  88,  4,  20,  21,  22,  84,  36,  42—27  ^  28 
Vict,  c.  101,  8,  7. 

The  26  ff  26  Vict,  c,  61  (^Bighwag  Act)  does  not  alter 
the  Uabiiitg  to  highway  maintenance,  nor  do  away 
with  existing  exemptions  to  the  payment  of  highway 
rates, 

H,y  who  was  the  owner  of  lands  in  a  hamlet  in  the  town- 
sh^  of  IF.,  which  township  nuuntained  its  own  poor, 
was,  before  <Ae  passing  of  the  25  i"  26  X^ct.  c.  61, 
exenmt  from  the  payment  of  hiahway  rates  for  that 
hamlet  in  respect  of  those  lands,  by  reason  of  his 
liability  to  repair  (ratione  tenure)  a  certain  road  in 
such  liamlet.  After  the  passing  of  the  above  statute 
the  township  of  W.  was,  by  an  order  of  Quarter 
Sessions,  together  with  other  townships,  constituted  a 
highway  district,  and  the  highway  board  directed  a 
precept  to  the  overseers  of  such  township  to  pay  a 
certain  sum  to  the  treasurer  for  the  purposes  of  the 
Act,  Upon  this,  the  said  overseers  made  cm  eqital 
pound  rate  in  respect  of  all  the  lands  in  the  township 
at  the  rate  of  Is,  in  the  pound,  being  8flf.  in  the  pound 
in  respect  of  the  poor-rate,  and  4a.  in  the  pound  in 
respect  of  me  amount  required  by  the  highway  board, 
B.  was  accordingly  assessed  to  sudi  rate  in  respect 
of  the  lands  above  mentioned: 

Held,  that,  as  such  lands  were  exempt  before  the  coming 
into  operation  of  the  25  ^  26  Vtct,  c.  61,  thof 
remain  so  exempt,  and  that  they  should  have  been 
assessed  to  8oL  tn  the  pound  only  in  respect  of  the 
poor-rate. 


This  was  an  appeal  against  an  assessment  for  the 
relief  of  the  poor  of  the  township  of  Weaverham,  in 
the  county  of  Chester,  made  the  29th  April  1864, 
tried  on  the  21st  Oct.  1864,  at  the  Quarter  Sessions 
for  the  county  of  Chester,  when  the  sessions  con- 
firmed tiie  rate,  subject  to  a  case. 

The  case  stated  that  the  township  of  Weaverham, 
in  the  county  of  Chester,  is  one  of  several  town- 
ships which  together  constitute  the  parish  of  Wea- 
verham. Weaverham  township,  however,  is  a  place 
separately  maintaining  its  own  poor,  and  for  which 
two  overseers  are  annually  appointed.  The  hamlet 
of  Gorstage  is  locally  situate  within  the  said  town- 
ship of  Weaverham,  and  has  from  time  immemorial 
maintained  its  own  highways  quite  separately  and 
distinctly  from  the  rest  of  the  township  of  Weaver- 
ham, and  a  surveyor  of  highways  was  annually 
appointed  for  such  hamlet  until  the  date  of  the 
order  of  sessions  hereinafter  referred  to.  Gorstage 
was  not,  however,  a  place  separately  maintaining 
its  own  poor,  but  has  always  been  assessed  to  the 
poor-rate  made  for  the  whole  township  of  Weaver- 
ham. The  app.,  Robert  Heath,  is  the  owner  in  fee- 
simple  of  a  mansion-house,  certain  farms  and  lands 
situate  in  the  hamlet  of  Qorstage,  called  Hefferston- 
grange,  and  being  formerly  part  of  the  possessions 
of  the  dissolved  monastery  of  Vale  Royal.  Thesiud 
mansion-house,  &c.  are  now  occupied  by  the  apps., 
John  Heath,  John  Gerrard,  and  John  Newall.  From 
time  immemorial  the  owners  and  occupiers  of  Hef- 
ferston-grange  have  been  liable  to  repair,  and  have 
repaired  at  their  sole  expense,  a  certain  road  or 
highway  in  the  hamlet  of  Gorstage  leading  from 
Acton-bridge  to  Tarporley,  both  in  the  county  of 
Chester,  and  have  in  consequence  of  such  liability 
been  exempt  from  repairing  or  contributing  to  the 
repairs  of  the  other  highways  in  the  said  hamlet  of 
Gorstage.  The  occupiers  of  Hefferston-grange 
have  always  been  rated  in  respect  of  the  same  to 
the  relief  of  the  poor.  An  order  of  the  Court  of 
Quarter  Sessions  for  the  county  of  Chester  was 
made  on  the  4th  March  1863,  a  copy  of  which  forms 
part  of  this  case.  (This  was  an  order  made  under 
the  26  &  26  Vict.  c.  61  (Highway  Act),  and  directed 
that  the  several  townships  and  places  and  parts  of 
townships  and  places  mentioned  iu  the  fifth  sche- 
dule hereunder  written,  save  and  except  such  of 
the  same  townships  and  places,  &c.  as  by  the  7th 
section  of  the  said  Act  are  directed  not  to  be  in- 
cluded in  any  highway  district,  shall  be  a  highway 
district,  and  shall  be  known  by  the  name  of  **The 
highway  district  of  the  west  division  of  the  hun- 
dred of  Eddisbury."  In  the  fifth  schedule  referred 
to  the  above-mentioned  township  of  Weaverham 
was  included.) 

The  case  went  on  to  state  that  since  the  making 
of  the  said  order  of  sessions  no  surveyor  of  high- 
ways has  been  appointed  or  any  separate  highway 
rate  been  made  for  Gorstage,  but  the  highways 
therein  which  were  formerly  repaired  by  that 
hamlet  have  been  repaired  by  the  highway  board 
at  the  expense  or  on  account  of  the  township  of 
Weaverham.  For  the  purpose  of  obtaining  the  sum 
necessary  to  repair  the  roads  in  the  said  township 
of  Weaverham,  including  the  highways  in  the 
hamlet  of  Gorstage,  the  West  Eddisbury  highway 
board,  on  the  I3th  April  1864,  directed  its  precept 
to  the  overseers  of  Weaverham,  under  sect.  21 
of  the  said  Act  of  the  26  &  26  Vict.  c.  61,  requiring 
the  said  overseers  to  pay  the  sum  of  800/.  by  two 
eqmal  instalments  of  150/.  each  to  the  treasurer  of 
the  said  highway  board.  To  enable  the  overseers 
of  Weaverham  to  pay  the  first  instalment  of  the  said 
sum  of  800^  to  the  treasurer  of  the  said  highway 
board,  and  to  raise  the  sum  necessaiy  for  poor-law 
purposes  in  tiie  half-year  ending  29th  Sept.  1864, 
the  overseen  made  the  rate  appealed  against.  It  is 
a  rate  made  upon  every  occupier  of  property  liable  to 
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be  rated  to  the  relief  of  the  poor  in  the  whole  town-  ' 
-ship  of  Weaverham,  the  rate  assessed  upon  each 
occupier  is  1«.  in  the  pound.  Of  this  sum  id,  in  the 
poandf  or  thereabouts,  is  the  sum  necessary  to  be 
raised  for  the  payment  of  the  sum  of  150l,  being 
the  first  instalment  of  the  sum  required  to  be  paid 
bj  the  precept  before  mentioned  for  the  repdrs  of 
the  highways,  and  Sd  in  the  pound,  or  thereabouts, 
is  the  sum  necessary  to  be  raised  for  the  relief  of 
the  poor  of  Wearerham.  Each  of  the  apps.  is  rated 
In  the  sum  of  1<.  in  the  pound.  The  apps.  contend 
that  they  are  by  this  rate  assessed  in  too  high  a 
aum,  and  that  no  portion  of  the  sum  of  800iL  pay- 
able under  the  precept  of  the  West  Eddisbury 
highway  board  should  be  leried  upon  them,  as  they 
are  exempt  from  contributing  to  the  repair  of  the 
highways  in  Gorstage,  whether  that  hamlet  be 
aeparated  from  or  amiUgamated  with  the  rest  of  the 
township  of  Weaverham,  and  that  they  ought  only 
to  be  assessed  at  Sd.  in  the  pound,  or  thereabouts, 
being  the  sum  necessary  to  raise  the  money  required 
for  the  relief  of  the  poor. 

If  the  court  should  be  of  opinion  that  the  apps. 
ought  to  be  assessed  in  respect  of  the  sum  payable 
under  the  precept  of  the  West  Eddisbury  highway 
lK>ard,  then  the  sum  assessed  upon  them  is  to  be  at 
tlie  rate  of  8dL  in  the  pound,  or  thereabouts,  and  the 
«aid  rate  is  to  be  amended  and  reduced  accordingly ; 
otherwise  it  is  to  stand  confirmed. 

Mellish^  Q.  C.  and  Mclntifre  appeared  for  the  resps., 
and  contended  that  the  apps.,  as  occupiers  of  pro- 
XK?rty  rateable  to  the  relief  of  the  poor  of  the  town- 
ahip  of  Weaverham,  were  liable  to  contribute  in 
respect  thereof  to  the  repairs  of  the  highways 
wiUiin  such  township,  and  that  the  hamlet  of 
Gorstage,  by  the  operation  of  the  order  of  Quarter 
Sessions,  ceased  to  be  a  place  maintaining  its  own 
highways,  and  became  for  the  purposes  of  the 
Highway  Act  part  of  the  township  of  Weaverham, 
and  consequently  that  the  apps.,  as  occupiers  of  land 
situate  in  such  hamlet,  are  liable  to  contribute  to  the 
repairs  of  all. 

Tempk,  Q.O.  and  Heath,  for  the  apps.,  argued  that, 
as  the  lands  of  the  apps.  were  exempted  from  the 
highway  rate  of  the  hamlet  down  to  the  passing  of 
the  25  &  26  Vict,  c  61,  such  exemption  is  not  affected 
by  such  statute,  and  that  the  assessment  should 
have  been  in  respect  of  the  poor-rate  only.  That 
inasmuch  as  the  liability  of  the  owner  and  occupier 
of  the  lands  in  question  to  repair  the  road  mentioned 
in  the  caae  still  continues,  they  will  be  saddled  with 
a  double  liability  if  comjpelled  to  pay  also  the  high- 
irayrate : 

6  A  6  Will.  4,  c.  50,  88.  20,  27,  33,  62 ; 

25  ft  26  Vict  c  61,  88.  4,  20,  21,  22,  34,  85,  42 ; 

27  ft  28  Vict  c.  101,  8.7; 

Em,  v.  Puffh,  1  Doug.  188 ; 

mUiams  v.  Priichard,  4  T.  B.  2 ; 

Reg,  V.  Broum^  13  Q.  B.  654. 

Cur,  adv.  vtdu 

Jan.  24. — ^Lubh,  J. — ^This  was  an  appeal  against 
a  poor-rate  for  the  township  of  Weaverham,  in  the 
parish  of  Weaverham,  in  the  county  of  Chester, 
-whereby  Is,  in  the  poimd  was  assessed  ujwn  the 
occupiers  of  all  the  rateable  property  in  the  town- 
ship. Of  this  rate  Sd,  in  the  pound  was  raised  for 
the  relief  of  the  poor,  the  remaining  4J.  being  for 
the  repairs  of  the  highways.  The  ground  of  appeal 
was,  that  the  app.  was  not  liable  to  contribute  to  the 
repairs  of  the  highways,  and  therefore  that  the 
rate  upon  him  was  in  excess,  and  ought  to  be  reduced 
by  the  amount  assessed  for  the  highways.  The 
sessions  confirmed  the  rate  subject  to  the  opinion  of 
tills  court  upon  that  point.  The  township  is  a  place 
separately  maintaining  its  own  poor,  and  it  contains 
within  its  area  the   hamlet    of   Gorstage,  which 


hamlet  has  from  time  immemorial  maintained  its 
own  highways.  The  apps.  are  occupiers  of  a  mansion- 
house  and  certain  farms  and  lands  within  the 
hamlet,  the  owners  and  occupiers  of  which  havo 
from  time  immemorial  been  liable  to  repair,  and  have 
repaired  at  their  sole  expense,  a  certain  road  or 
highway  in  the  hamlet,  and  have  in  consequence  of 
such  liability  been  exempt  from  repairing  and 
contributing  to  the  repair  of  the  other  highways 
therein,  but  they  have  always  been  rated  to  the 
relief  of  the  poor  of  the  township.  The  Court  of 
Quarter  Sessions  of  the  county ,  by  an  order  made 
under  the. 25  &  26  Vict.  c.  61,  divided  the  county  into 
highway  districts ;  and  amongst  other  things  ordered 
under  sect.  7  is,  that  '*  in  case  any  township  which 
separately  maintains  its  own  poor  Is  divided  into 
any  tithings,  hamlets,  or  places,  each  of  which 
sejmrately  maintains  its  own  highways,  such 
tithings,  hamlets,  and  place,  shall  be  combined, 
and  no  separate  waywarden  shall  be  elected 
for  such  tithings,  hamlets,  and  places,  and  such 
township  shall  be  subject  to  the  same  liabili- 
ties in  respect  of  all  the  highways  within  it  which 
were  before  maintained  by  such  tithings.  hamlets, 
and  places  separately,  as  if  all  their  several  liabili- 
ties had  attached  to  the  whole  township,  and  one 
waywarden  shall  be  elected  for  such  township  as  a 
whole."  By  virtue  of  this  order  the  hamlet  became, 
for  highway  purposes,  merged  in  the  township,  and 
the  poor-law  parish  and  the  highway  parish  became 
conterminous.  The  highway  board,  for  the  purpose 
of  obtaining  the  sum  necessary  to  repair  the  high- 
ways in  the  township,  including  those  which  had 
theretofore  been  repaired  by  the  hamlet,  issued  their 
precept  to  the  overseers  of  the  township  under  sect. 
21  of  the  before- mentioned  Act,  requiring  the  owners 
to  pay  the  snm  of  300/.  to  the  treasurer  of  the 
board.  To  enable  them  to  pay  the  first  instalment 
of  this  sum,  and  to  raise  the  sum  necessary  for 
poor-law  purposes,  the  overseers  made  the  rate 
against  which  the  appeal  was  lodged.  It  was  con- 
tended by  the  apps.  that,  inasmuch  as  they  were, 
before  the  order  of  sessions,  exempted  from  highway 
rates  in  the  hamlet,  they  are  equally  exempted  from 
contributing  by  means  of  the  poor-rate  to  the  sum 
required  for  highway  purposes.  On  the  other  hand, 
it  was  urged  by  the  resps.  that,  as  the  maintenance 
of  the  highways  in  the  hamlet  is  transferred  from 
the  hamlet  and  charged  upon  the  poor-rate  of  the 
township,  which  is  and  must  be  raised  by  an  equal 
pound  rate  upon  all  the  assessable  property  in  the 
parish,  the  exemption  which  the  lands  in  ques- 
tion before  enjoyed  is  by  necessary  implication 
abolished.  Until  the  passing  of  the  25  &  26 
Vict.  c.  61,  the  fund  for  maintaining  the  high- 
ways had  been  raised  by  a  highway  rate  upon  the 
parish,  township,  or  hamlet  liable  thereto :  and  by 
the  d3rd  section  of  the  Highway  Act  (the  5  &  6 
Will.  4,  c.  50)  it  was  enacted  that  "  when  the  pro- 
perty, or  the  owner  in  respect  thereof,  has,  previous 
to  the  passing  of  this  Act,  been  legally  exempted 
from  the  performance  of  statute  duty,  or  irom  the 
payment  of  any  composition  in  lieu  thereof,  or  of 
any  highway  rate,  the  said  property,  and  the  owners 
or  occupiers  thereof,  shall  be  exempt  from  the  pay- 
ment of  Uie  rate  hereby  imposed."  That  Act  is 
still  in  force,  and  by  the  42nd  section  of  the  recent 
Act  it  is  to  be  construed  as  one  with  the  latter  Act, 
so  far  as  the  provisions  of  the  one  are  consistent 
with  those  of  the  other.  Is  there,  then,  anything 
in  the  recent  Act  inconsistent  with  the  provision 
here  made  for  continuing  the  exemption  to  which 
the  property  had  before  been  entitled  ?  The  2l8t 
section  enacts  that,  "for  thepurposeof  obtaining  pay- 
ment from  the  several  parishes  within  their  district 
of  the  sums  due  from  them,. the  highway  board  shall 
order  precepts  to  be  issued  to  the  overseers  of  the 
said  parishes,  stating  the  sum  to  be  contributed 
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by    each  parish,    and   requiring  the  overseers  of 
each  parish,  within  a  time  to  he  limited  hy  the 
precept,    to    pay    the    sum    therein    mentioned 
to  the  treasurer  of  the  hoard;  and  the  overseers 
shall  comply  with  the  requisition  of  such  precept 
by  paying  the  sums  to  he  contributed  by  their 
respective  parishes  out  of  any  moneys  in  their  hands 
applicable  to  the  relief  of  the  poor,  but  no  contri- 
bation  required  to  be  paid  by  any  parish  at  any  one 
time  in  pursuance  of  this  Act  shall  exceed  the  sum 
of  lOdL  m  the  pound,  and  the  aggregate  of  contri- 
butions required  to  be  pidd  by  any  parish  in  any 
one  year  in  pursuance  of  this  Act  shall  not  exceed 
the  sum  of  2«.  Sdl  in  the  pound,  except  with  the 
consent   of  four-fifths  of  the   ratepayers   of  the 
parish  in  which  such  excess  may  be  levied,  present 
at  a  meeting  specially  called  iot  the  purpose,  of 
which  ten  days'  previous  notice  has  been  given  by 
the  waywardens  of  the  parish,  and  then  only  to  such 
extent   as   may  be  determined  by  such  meeting: 
provided  that  in  any  parish  where,  for  a  period  of 
not  less  than  seven  years  immediately  preceding  the 
passing  of  this  Act,  it  has  been  the  custom  for  the 
surveyor  of  highways  for   such  parish  to  levy  a 
highway  rate  in  respect  of  property  not  subject  by 
law  to  be  assessed  to  poor-rates,  the  moneys  payable 
in  pursuance  of  the  precept  of  the  highway  board 
tshall  not  be  paid  by  the  overseers,  but  may  be  nused 
and  i>aid  by  the  waywardens  of  such  parish  out  of 
41  highway  rate  to  be  assessed  and  levied  in  manner 
and  in  respect  of  the  property  in  and  in  respect  of 
which  the  same  would  have  been  assessed  and  levied 
if  this  Act  had  not  passed.**    It  appears  clear  to  us 
that  the  object  of  the  Legislature  in  passing  this 
Act  was  not  to  alter  the  liability  to  hignway  main- 
tenance, but  only  to  extend  the  area  of  manage- 
ment, equalise  the  costs  of  repair,  and  simplify  the 
machinery  for  providing  the  necessary  funds,  and  it 
is  plain  that,  if  there  had  been  in  this  township 
lands  liable  to  contribution  to  the  poor-rate,  but  not 
to  the  highways,  the  lands  in  question  would,  by 
virtue  of  the  8drd  section  above  quoted,  be  exempted 
as  they  were  before.    If,  therefore,  these  lands  aie 
now  chargeable,  it  must  be  as  a  necessary  conse- 
quence not  intended  by  the  Legislature,  of  their 
having  in  cases  like  the  present  substituted  the  poor- 
rate  for  the  highway  rate  as  the  fund  out  of  which 
the  supplies  for  maintaining  the  roads  are  to  come.  But 
we  are  of  opinion  that  no  such  consequence  follows. 
So  much  of  the  rate  imposed  for  both  purposes  as  is 
raised  for  the  support  of  the  poor  must,  no  doubt,  be 
«)n  equal  pound  rate  upon  sll  the  occupiers  of  pro- 
perty liable  to  be  assessed  for  that  purpose;  but  that 
being  so,  the  rate  cannot  be  objected  to  because  so 
much  of  it  as  is  raised  for  the  lughways  is  imposed 
upon  only  part  of  the  property,  the  residue  not  being 
liable  to  that  charge.    The  two  assessments  wifl 
appear  on  the  face  of  the  rate,  so  that  the  ratepayers 
may  see  how  much  is  for  the  maintenance  of  the 
poor,  and  how  much  for  highways,  and  why  one 
occupier  who  is  liable  to  both  is  charged  with  the 
aggregate,  and  another  who  is  liable  to  one  only 
widi  that  one.    There  is  no  inequality  in  this,  for 
every  occupier  is  equally  charged  with  the  burden 
whidi  belongs  to  him.    This  mode  of  working  out 
the  requirements  of  the  Act,  it  appears  to  us,  is 
sanctioned,  if  not  required,  by  the  22nd  section. 
That   section    enacts  that,    '*  Where  any    parish 
defined  by  this  Act,  and  in  this  section  called  a 
highway  jpaiish,  is  not  a  parish  separately  maintain- 
ing its  own  poor,  in  this  section  called  a  poor-law 
parish,  the  highway  board  shall  issue  their  precept 
or  precepts  to  the  overseers  of  the  poor-law  parish, 
<\T  of  the  several  poor-Uw  parishes,  if  more  than  one, 
4  if  which  such  highway  parish  forms  part,  and  in  the 
precept  or  precepts  so  issuad  shall  specify  the  part 
or  parts  of  the  poor-law  parish  or  poor-law  parishes 
4*onstituting  th^  hi^^hvay  pitrisb  in  which  the  sum 


required  by  the  board  is  to  be  levied ;  and  if  there- 
be  more  than  one  such  parish,  shall  apportion  ansong 
such  parts  the  amounts  to  be  levied  in  such  parish.** 
Where,  in  the  case  contemplated  by  this  section, 
the  overseers  require  to  raise  money  for  the  main- 
tenance of  the  poor  as  well  as  for  the  highways,  they 
must,  in  order  to  comply  with  the  statute,  adopt  the 
course  contended  for  by  the  apps.  For  these  reasons- 
we  are  of  opinion  that  the  order  of  sessions  confirm- 
ing the  rate  should  be  quashed,  and  the  rate^ 
amended  by  reducing  the  assessment  upon  the  apps. 
to  %dL  in  the  pound. 

Order  of  teMsionM  quathed;  rate  to  be  ammdetf 
according^. 

Attorney  for  the  apps.,  Cheshire,  Nortwich. 

Attorney  for  the  rcsps.,  Evans,  Chester. 


Saturday,  Jan.  20,  1866. 

Trioos  (app.)  r.  Lbstbr  (resp.) 

Sundc^ — Conductiw    or    driving    cattle-^What 
Islington  Arish  Act  1857,  s.  8,  local, 

Bg  sect.  3  of  the  Islington  Parish  Act  1857  (20  ^  21 
Vict.  c.  21,  local),  a  penalty  is  imposed  vpon  any 
drover  or  other  person  who  Jkall  conduct  or  drive  in^ 
Vpon,  or  through  any  of  the  roads,  lanes,  streets^ 
squares,  or  other  places,  or  on  or  over  any  of  the  fooi-^ 
paths  within  the  parish  of  Islington,  any  oxen,  sneepy 
sufine,  or  other  cattle  on  Sunday. 

The  app.  on  a  Sunday  was  seen  driving  in  the  said' 
parish  horses  drawing  a  van  in  which  were  fourteen 
calves  being  conveyed  to  the  cattle  market : 

Held,  that  this  was  not  a  conducting  or  driving  wiihii^ 
the  meaning  of  the  section. 

At  the  Clerkenwell  Police  Court  in  the  county 
of  Middlesex,  on  the  26th  July  1865,  before  ne  the 
undersigned  John  Henry  Barker,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis^ 
sitting  at  the  police  court  aforesaid,  a  complaint 
preferred  by  Thomas  Lester,  hereinafter  called  the- 
resp.,  against  George  Triggs,  hereinafter  called  the 
app.,  under  the  Islington  Parish  Act  1857  (20  &  21 
Vict.  c.  21),  charging,  for  that  he,  the  said  George 
Triggs,  on  Sunday,  the  9th  July  1865,  in  the  parisb 
of  St.  Mary,  Islington,  in  the  county  of  Middlesex,, 
and  within  the  metropolitan  police  district,  did 
conduct  in  and  through  the  Canonbury-road^ 
within  the  said  parish  of  Islington,  to  wit,  iourteen 
calves,  in  a  van,  between  the  hours  of  eleven  and 
twelve  o'clock  in  the  morning  of  the  said  9th  Jul/ 
1865,  contrary  to  the  provisions  of  the  said  Act,  was 
heard  and  determined  by  me,  the  said  parties  respec- 
tively being  then  present,  and  upon  such  hearing- 
the  app.  was  duly  convicted  before  me  of  the  said 
offence,  and  I  adjudged  the  said  app.  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  Is.  and  2«» 
costs,  to  be  paid  and  applied  according  to  law. 

And  whereas  the  app.  being  dissatisfied  with 
my  determination  upon  the  hearing  of  the  said  com- 
plaint as  being  erroneous  in  point  of  law,  hath,  pur-> 
suant  to  sect.  2  of  the  statute  20  &  21  Vict.  c.  48; 
applied  to  me  in  writing  within  three  days  after 
the  said  determination,  to  state  and  sign  a  case 
setting  forth  facts,  and  the  grounds  of  such  mj 
determination  as  aforesaid,  for  the  opinion  thereon 
of  Her  Majesty's  Court  of  Q.  B.  at  Westminster  t 
Now,  therefore,  I,  the  said  J.  H.  Barker,  in  com- 
pliance with  the  said  application  of  the  app.  under  the 
provisions  of  the  statute  aforesaid,  do  hereby  state 
and  sign  such  case  as  aforesaid,  as  follows : 

At  the  hearing  of  the  aforesaid  complaint  it  was 
proved  on  the  part  of  the  complaint,  the  reap,  in 
this  appeal,  that  on  the  day  and  at  the  time  aU^^ed 
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in  the  complaint,  the  deft,  was  seen  driving  horses, 

drawing  a  Tan,  in  which  van  there  were  fourteen 

•calTes,  being  conveyed  to  the  cattle  market,  and 

that  he  had  the  care  and  castody  of  the  said  calves, 

^and  was  taking  them  to  the  cattle  market    It  was 

<xmtended  on  the  part  of  the  deft.,  the  app.  in  this 

9ppmd,  that  the  fact  of  the  app.  being  engaged  in 

<dnving  horses  drawing  a  van  containing  calves  did 

not  oonstitiite  an  offence  under  the  before  mentioned 

Act|  and  the  fact  of  driving  the  horses  drawing 

4he  van  so  containing  the  calves,  did  not  come 

within  the  terms  of  the  8rd  section  of  the  statute, 

«not  being  conducting  or  driving  the  said  calves, 

4Uid  that  it  was  essential  to  show  that  the  deft  was 

conducting  pr  driving  the  said  calves  through  the 

-^aid  streets  ^ile  on  their  legs,  and  not  conveying 

them  in  a  vehicle,  and  that  the  so  conveying  the 

aud  calves  in  the  van  was  not  conducting  or  driving 

•the  said  calves  as  required  by  the  before-mentioned 

atatute.     I,  however,  being  of  opinion    that   the 

■evidence  given  before  me  brought  the  case  within 

4he  terms  and  operation  of  the  8rd  section  of  tiie 

aaid  IsHngton  Parish  Act  1857  (20  &  21  Vict  c.  21), 

and  that  the  passing  of  large  numbers  of  cattle  in 

«Fans  was  calculated  to  cause  great  inconvenience 

and  annoyance  to  Her  Majesty's  subjects,  gave  my 

•determination  against  the  app.  in  the  manner  before 

'Stated.    The  question  of  law  arising  on  the  above 

statement,  therefore,  is,  whether  conveying  calves 

in  a  van  drawn  by  horses  is  a  conducting  or  driving 

vithiu   the   terms   of   the   before-recited  statute, 

which  statute  is  to  be  taken  as  forming  part  of  this 

•case ;  whereupon  the  opinion  of  the  Court  of  Q.  B.  is 

4uked  upon  the  said  question  of  law,  whether  or 

not   I,  the    said  magistrate,  was   correct   in  my 

-determination  as  aforesaid,  and  as  to  what  further 

should  be  done  or  ordered  by  the  said  court  in  the 

.premises. 

'By  the  Islington  Parish  Act  1857  (20  &  21  Vict 

c  21,  local)  it  is  by  the  8rd  section  enacted, 

TliAt  it  ihAll  not  be  lAwfnl  for  any  drover  or  otbor  person 
•ao  eonduct  or  drire  In,  upon,  or  through  any  of  the  roads, 
laaea^  streets,  sqoaree,  or  other  plaoes,  or  on  or  over  any  of  the 
footpaths  wblch  now  are  or  hereafter  may  be  within  the 
nsilah  of  Islington,  any  oxen,  sheep,  swine,  or  other  cattle 
between  the  hours  of  twelve  of  the  clock  on  any  and  every 
Satnrdny  night  throoghoat  the  year,  and  twelve  of  the  dock 
on  any  and  every  Sunday  ni^jht  throaghout  the  year,  under  a 
penalty. 

VndardowH  appeared  for  tlic  resp^  and  contended 
4faat  the  conviction  was  right,  for  that  the  app.  had 
brought  himself  within  the  terms  of  the  local  Act. 
rCo<ULBUR2V,  C.  J. — Can  it  be  seriously  contended 
that  these  words  apply  to  the  driving  of  animals  in 
.a  vehicle?]  The  words  "conductor  drive  cattle" 
eannot  apply  only  to  driving  animals  on  their 
Jegs.  [Blackbubm,  J. — ^It  is  no  doubt  often  said 
that  a  coachman  drives  his  master,  who  is  inside ; 
but  that  is  an  abbreviation — ^he  drives  the  horses. 
Yon  can  hardly  contend  that  a  railway  company 
drive  cattle,  within  the  meaning  of  this  statute, 
in  their  cattle  trucks.]  It  has  never  yet  been 
decided.  The  Act  was  directed  against  desecrating 
the  Lord's  day.  [Blackbubn,  J. — I  think  not. 
Ordinary  vehides  may  be  driven ;  the  object  was, 
apparently,  to  avoid  danger  to  passengers  from  cattle 
being  driven  in  the  streets  on  that  day.] 

Beaky,  for  the  app.,  was  not  called  upon. 

CocKBURK,  C.  J.—If  the  enactment  had  been 
intended  for  maintaining  the  due  observance  of  the 
Sabbath,  it  would  have  applied  to  all  conveyances. 
What  was  really  aimed  at  was,  the  conducting  of 
cattle  in  the  ordinary  way  in  which  cattle  are  driven. 
There  must  be  judgment  for  the  app. 

Attorney  for  app.,  71  Board, 

Attorneys  for  resp.,  Edaardi  and  Lojfttm, 

Judgment  for  the  app. 


WedMtda^y  Jan,  24,  1866. 

Reg.  V,  The  Guardians  of  the  Poor  of  the 
Glossop  Union. 

Ordtr  of  removal — Break  of  residence, 

A,  B,,  who  lived  with  her  mother  in  the  parish  of  C,  for 
more  than  three  years,  hired  herseffas  a  domestic  ser^ 
vant  with  a  person  in  thepctrish  ofD,^  it  being  agreed 
that  slie  should  serve  her  mistress  for  a  month  upon 
trial,  and  at  the  end  of  that  ftsie,  if  both  parties 
agreed,  she  was  to  continue  in  the  service.  At  the  end 
of  the  first  tnanth  she  left  the  service  and  returned  to 
her  mother.  She  had  no  right  so  to  return,  nor  had 
she  left  anything  at  her  mowers  house  when  she  went 
into  service  : 

Held,  that  there  was  a  break  of  residence. 

This  was  a  case  stated  by  the  Quarter  Sessions 
upon  an  appeal  against  an  order  of  removal.  At 
the  hearing  the  sessions  quashed  the  order  of 
removal.  The  question  was,  whether  or  not  tho 
pauper  had  acquired  the  status  of  irremovability 
by  virtue  of  a  three  years'  residence  in  the  resp. 
parish?  It  appeared  that  the  pauper  was  settled 
in  the  app.  parish ;  that  in  Jan.  18G1  the  pauper 
resided  within  the  township  of  Glossop  with  her 
mother  and  remained  there  with  her  for  threo 
years,  and  continued  to  do  so  until  September, 
when  she  went  to  reside  with  a  Mrs.  Arnold,  at 
Interwistle,  in  another  parish,  as  a  domestic  ser- 
vant, her  agreement  being  that  she  should  serve 
Mrs.  Arnold  for  a  month  upon  trial,  and  at  the  end 
of  that  time,  If  both  parties  agreed,  she  was  to  con- 
tinue in  the  service ;  she  left  Mrs.  Arnold's  service, 
however,  at  the  end  of  the  month  and  returned  to  hqr 
mother's  residence  at  Glossop.  When  she  went  into 
the  service  of  Mrs.  Arnold  she  left  nothing  behind 
her  at  the  residence  of  her  mother.  The  sessiona 
found  as  a  fact  that  when  she  went  to  Mrs.  Arnold's 
she  intended  to  return.  The  sessions  held  that  there 
was  no  break  of  residence. 

Bristotce  and  J.  F,  Stqjhen  appeared  in  support  of 
the  order  of  sessions,  and  argued  chat  there  was  no 
break  of  residence,  for  that  the  absence  was  merely 
temporary,  and  there  was  an  intention  to  return : 

Reg,  V.  Stourbridge,  84  L.  J.  179,  M.  C. ; 

Reff.  V.  Stapkton,  82  L.  J.  102,  M.  C. ;  9  L.  T.  Bep., 

^.  S.  822 ; 
Reg,  V.  St,  Leonards,  Shoreditch,  13  L.  T.  Bep.  N.  S. 

Blackburn,  J. — Most  of  the  cases  turn  upou 
whether  or  not  the  pauper  was  away  from  his  home 
for  a  merely  temporary  purpose,  for  if  so,  there  was 
no  break  of  residence,  but  when  he  goes  for  a  per- 
manent purpose  it  is  otherwise.  In  the  case  of 
Reg.  V.  St.  Leonards,  Shoreditch,  where  the  pauper 
had  no  house,  but  was  a  wanderer  in  tlic  parish,  the 

i'udgment  proceeded  upon  the  ground  that,  although 
le  sought  for  some  nights  a  shelter  in  a  refuge  in 
an  adjoining  parish,  he  had  never  really  left  tho 
parish  in  which  he  was  wandering  by  day.  It  is, 
however,  quite  an  abuse  of  language  to  say  that 
when  a  man  goes  away  from  his  parish  for  a  month 
together,  having  no  place  of  residence  at  all  to 
which  he  could  intend  to  return,  there  is  no  break 
of  residence.  Here  the  pauper  was  absent  for  a 
month,  and  she  had  no  place  in  the  parish  to  which 
ahe  had  any  right  to  retuili. 


Lush,  J.  concurred. 


Order  of  sessions  quashed,. 
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OOXntT  OF  COMMON  PLEAS. 

Beportad  bj  W.  BIatd  and  W.  Obaham,  Eaqn., 
BarrlBieni  at-Law. 


BEGISTRATIOK  APPEALS. 

Nov,  19,  1865,  and  Jan.  17,  186G. 

KoEsiSH  (app.)  V.  Harbib  (reap.) 

Election  law — Borough  vote — Occupation — Building — 
Shed—Ejusdein  generis — 2  Will  4,  c.  45,  a.  27. 

A  8tone  building  consisting  of  four  walls  and  a  roof 
standing  on  land  occupied  by  a  farmer  at  a  yearUf 
rent  of  more  than  10/.,  ana  used  by  him  for  tie 
purpose  of  storing  guano  in,  is  *^a  building**  within 
the  meaning  of  the  Act, 

This  was  an  appeal  against  the  decision  of  the 
revising  barrister  for  the  parish  of  Totnes,  in  the 
borough  of  Totues. 

The  voter  occupied  a  piece  of  land  at  the  rent  of 
more  than  10/.  per  annum,  with  a  stone  building 
roofed  upon  it ;  the  building  had  four  walls  and  a 
door  which  was  kept  locked ;  the  voter  kept  in  the 
building  guano  and  other  manures  which  he  used 
for  the  purpoies  of  the  land  ;  the  building  was  full. 

It  was  objected  that  the  building  was  not  a  build- 
ing within  the  meaning  of  the  27th  section  of  the 
Beform  Act,  which  objection  the  revising  barrister 
held  to  bo  good,  and  expunged  the  claimant's 
name. 

MeBish,  Q.C.  (Kingdon  with  him)  for  the  app. — 
The  claimant  is  entitled  to  vote,  as  this  is  a  building 
of  a  durable  nature  used  for  storing  guano  in,  with 
which  it  was  actually  filed  at  the  time:  (^Powell  v. 
Boraston,  11  L.  T.  Kep.  N.  8.  734.)  I  also  submit 
tliat  a  building  used  for  storing  matter  relating  to 
farming  is  as  much  a  building  withiu  the  meauiug 
of  the  statute  as  one  used  for  mere  commercial 
purposes.  In  Whitmore  v.  The  Town  Clerk  of  Wen- 
lock,  1  Lutw.  10,  the  building  was  a  cowhouse  or 
stable  substantially  built,  and  in  that  case  Maule,  J. 
says :  *'  The  Act  does  not  require  that  the  building, 
in  order  to  confer  the  right  of  voting,  should  be  us^ 
for  trade,  although  it  certainly  does  mention  those 
which  are  used  for  that  purpose.  But  suppose 
goods  were  put  into  this  cowhouse  or  stable, 
it  would  then  become  a  warehouse,  and  if  sold  there 
it  would  be  a  shop."  Therefore,  if  it  is  a  building 
wliich  may  be  used  for  a  c;?rtaiu  purpose,  it  does  not 
matter  whether  it  is  used  for  that  purpose  or  not. 
In  Powelf  V.  Farmer,  18  C.  B.  168;  11  L.  T.  Kep. 
N.  S.  786,  the  vote  was  allowed,  and  the  only 
difference  between  that  case  and  this  is,  that  there 
the  building,  which  was  of  wood,  was  used  by  a 
market  gardener  for  storing  his  potatoes,  whereas 
here  the  building  was  used  by  a  farmer  for  the 
purpose  of  storing  guano. 

Cooke  for  the  resp. — ^The  barrister  was  right 
in  expunging  the  claimant's  name.  The  princii)le 
laid  down  in  Powell  v.  Boraston  is,  that  the  "  build- 
ing" should  give  the  primary  qualification,  and  that 
land  should  be  a  secondary  resort,  if  the  building 
was  not  worth  10/.  per  annum ;  but  laud  would  be- 
come the  primary  qualification  if  a  shed  of  no  value, 
added  to  land  of  the  required  value,  was  held  to 
qualify.  The  whole  question  is.  is  this  building 
ejusdem  generis  with  the  buildings  mentioned  in 
the  statute,  namely,  houses,  warehouses,  counting- 
houses,  and  shops  ?  I  contend  that  it  is  not,  and 
that  therefore  the  claimant  is  not  entitled  to  a  vote. 

Cur,  adc,  vuit, 

lluLE,  C.  J. — ^According  to  the  statement  of  this 
case,  the  building  now  in  question  was  not  deficient 
ill  respect  of  form  and  durability,  and  it  w  is  used 
for  the  purpose  of  keeping  guano.    It  was  sttjgested 


in  argument  that  the  revising  barrister  decided 
against  the  qualification  because  the  guano  was 
to  be  applied  to  the  claimant*s  own  farm,  and  the 
building  was  used  solely  for  agricultural  purposea ; 
and  that  in  thus  deciding  he  intended  to  follow  the 
opinion  of  this  court  supposed  to  have  been  ex- 
pressed in  Powell  v.  Boraston,  In  that  case  we  held 
that  a  few  boards  nailed  to  some  posts  for  the  solo 
purpose  of  pretending  to  the  revising  barrister  that 
it  was  a  shed,  did  not  qualify ;  and  we  dissented 
from  the  opinion  expressed  in  2  Lutw.  88,  that 
any  building,  however  slight  and  unsubstantial, 
would  be  sufficient  to  qualify,  provided  it  had  a 
roof  and  was  capable  of  holding  any  articles :  (see- 
18  C.  B.  186.)  We  drew  attention  to  the  words  of 
the  statute  to  which  the  revising  barrister  had  to  give 
effect,  and  under  which  we  are  bound  as  much  ta> 
prevent  unlawful  votes  from  being  introduced  by 
fallacious  pretensions  as  to  support  the  franchise 
where  the  Legislature  has  given  it ;  aud  we  come 
to  the  conclusion  that  the  pretence  of  a  shed 
was  not  a  building  within  the  residentiary  clause, 
or  within  the  clause  connected  with  commercial 
industry,  to  which  the  statute  related  in  its  lan- 
guage. We  do  not  mean  to  contradistinguish 
commercial  from  agricultural  industry,  so  as  to  ex- 
clude agriculture ;  on  the  contrary,  in  applying  this 
st-atute,  we  consider  that  the  agriculturist  carries  on 
at  the  same  time  what  may  be  termed  a  commercial 
business,  using  the  word  *' commercial"  in  its  widest 
extension,  and  taking  all  products  of  industry 
having  value  to  be  subjects  of  commerce,  and  that 
the  building  really  used,  or  intended  to  be  really- 
used,  for  the  purpose  of  keeping  such  products,  m%y 
qualify,  whether  they  are  intended  for  home  con- 
sumption or  exchange :  (see  Whitmore  v.  The  Town 
Clerk  of  Bridgnorth.)  Then,  as  the  building  now 
in  question  appears  to  have  been  really  used  for 
warehousing  guano,  we  are  of  opinion  that  it  was 
sufficient  to  qualify  so  far  as  its  use  was  con- 
cerned, and  the  decision  to  the  contrary  must  be 
reversed. 

Decision  reversed. 

With  respect  to  the  other  cases  from  Totnes,  we 
are  unable,  without  further  information,  to  come  to 
a  decision.  We  therefore  send  them  back  to  iha 
revising  barrister,  and  we  will  thank  him  to  answer 
the  following  question  at  his  earliest  convenience : — 
Is  the  land  with  the  building  of  more  real  value  to- 
let  than  it  would  be  without  the  building?  In 
answering  this  question  all  notions  of  value  from  a 
vote  are  to  be  exclhdcd.  The  descriptions  of  the 
buildings  are  not  the  same  in  each  of  these  cases, 
and  the  revising  barrister  may  adapt  his  answers 
accordingly  if  he  thinks  there  is  any  substantial 
difference  between  them  in  resjtect  of  value. 

Nov.  19,  1865,  and  Ja7i.  SI,  1866. 

GiLnA3f  (app.)  V,  Habbis  (resp.) 

Election  I  tw — Bo'viioh  vote--  What  **  a  building"  tcit/i  H 
the  meaiiig  of  2  Will.  4,  c.  45,  s.  27. 

A  stone  building,  worth  about  ten  killings  per  amwmj 
consisting  of  a  roof  and  three  sides,  the  fourth  side 
being  open,  used  by  the  claimant  for  the  purpose  of 
milking  his  cow  in  and  storing  his  hay,  is  "  a  building** 
witfiin  the  meaning  of  the  Act. 

This  was  an  appeal  from  the  decision  of  the* 
revising  barrister  for  the  parish  of  Berry  Pomeroy,. 
in  the  borough  of  Totnes. 

This  and  the  following  five  cases  were  sent  back 
to  the  revising  barrister,  for  him  to  find  whether  the 
land  was  of  more  real  value  to  let  with  the  building 
on  it  than  it  would  be  without. 

The  voter  occupied  during  the  electoral  year  a 
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piece  of  land  at  the  rent  of  more  than  10^  per  annum, 
on  which  he  grazed  a  covr  and  other  cattle,  with  a 
stone  building  roofed  upon  i^  which  he  used  for  the 
purpose  of  milking  his  cow  in,  and  for  keeping  hay ; 
the  building  had  three  sides  and  was  open  in  f ront^ 
and  had  a  loft  over,  which  was  not  used  except  for 
fowls  to  roost  in.  The  Toter  was  a  dairyman ;  the 
building  was  worth  about  10s.  a-year  to  the  tenant. 
The  revising  barrister,  upon  the  objection  being 
made,  held  that  this  was  not  a  building  within  the 
meaning  of  the  Beform  Act  so  as  to  entitle  the 
clainMint  to  rote,  which  decision  was  appealed 
against. 

AfeUishy  Q.  C.  (KUgdon  with  him)  for  the  app. 

Cbolw,  Q.  0.  for  the  resp. 

KsATiir^,  J. — ^We  hare  had  considerable  difficulty 
in  arriTing  at  a  satisfactory  decision  in  these  cases. 
The  statute  describing  the  qualification  for  a  vote 
foraborough,  according  toour  construction,  requires, 
amongst  other  things,  that  there  should  be  a  build- 
ing with  some  permanence,  some  utility,  and  some 
rnl  value ;  but  does  not  define  either  the  form  or 
materials  essential  for  permanence,  or  the  kind  of 
utility  intended,  nor  does  it  specify  the  proportion 
which  the  value  of  the  building  should  bear  to  the 
value  of  the  land  when  the  amount  of  10^  is  made 
up  partly  by  building  and  partly  by  land.  Looking 
at  the  sevenU  cases,  and  the  return  of  the  revising 
banister  to  the  questions  put  to  him,  it  appears  that 
the  buildings  in  question  are  of  a  permanent  nature ; 
that  they  are  useful  for  the  occupation  of  the  land 
on  which  they  are  placed,  and  bond  fidt  add  to  its 
real  annual  value  to  let,  though  in  a  small  degpxse. 
If  under  these  circumstances  we  held  they  were  in- 
sufficient, it  seems  to  us  that  we  should  be  defining 
what  the  Legislature  has  left  indefinite,  and  should 
be  doing  an  act  of  legislation  when  the  powers 
intrusted  to  us  authorise  interpretation  only.  Wo 
fed  ourselves  therefore  constrained  to  hold  that  the 
qualification  in  each  case  was  sufficient,  and  that 
consequently  the  decision  of  the  revising  barrister 
must  bj  reversed.  We  think  it  right,  however,  to 
add,  in  justice  to  him,  that  the  consideration  of  this 
question  has  caused  much  discussion  amongst  us, 
and  that  the  opinion  of  more  thaii  one  member  of 
the  court  has  undergone  a  change  upon  the  true  con- 
struction of  the  statute.  In  pronouncing  this  deci- 
sion we  do  not  intend  to  interfere  with  the  discretion 
of  the  revising  barrister  in  deciding  whether  a 
building  by  means  of  which  the  qualification  is 
sought  to  be  established  fulfils  the  requisites  which 
we  think  the  statute  requires,  namely,  permanence 
and  utility,  and  as  contributing  to  the  beneficial 
occupation  of  the  land,  and  thereby  increasing  its 
real  annual  value  to  let ;  nor  do  we  mean  to  lay 
down  as  a  rule  that  all  buildings  of  the  present 
value  as  returned  by  tlie  revieing  barrister  neces- 
sarily give  a  qualification,  unless  the  value  be  bond 
fide  combined  with  permanence  and  utility,  and 
thereby  add  to  the  real  annual  value  of  the  whole. 
This  is  the  judgment  of  the  whole  court. 

Decision  reversed. 
This    judgment   applies  to  the   following  five 


Mason  (app.)  v.  Harris  (resp.) 

The  voter  occupied  a  piece  of  land  at  the  rent  of  more 
than  lOL  per  amnint,  on  which  there  was  a  stone 
bmkUna  roofed.  The  building  was  a  Unhay,  open  to 
the  fidd;  were  was  a  crib  tit  it.  One  side  of  the 
Unikaaf  was  prolonged,  and  fotmed  the  back  of  a  large 
toiub,  which  contained  from  sixtg  to  eighty  hogaheads 
of  loalsr.  The  roof  of  the  tank  was  lotcer  than  that 
of  the  Uahay;  the  water  flowed  from  the  roof  of  the 


linhag  into  the  tank  ;  there  was  an  external  conisiunt- 
cation  between  the  Unhay  and  the  tank.  The  water 
was  used  to  water  the  cattle  which  fed  upon  the  land, 
and  woe  drawn  from  the  tank  by  means  of  a  ball. 
The  linhay  was  worth  to  the  tenant  about  bs.  a-year  ; 
the  value  of  the  tank  was  not  proved  before  the  bar* 
rister,  but  it  was  worth  something : 

Held  (reversing  the  decision  of  tJie  revising  barrister), 
that  this  was  "a  building"  within  the  meaning  of  the 
Act. 

Decision  reversed. 

Adamts  (app.)  V.  Harris  (resp.) 

The  voter  occupied  a  piece  of  land  of  the  value  of  more 
than  10/.  per  annum,  with  a  8t<me  building  roofed 
upon  it.  The  building  had  three  walis,  and  was  open 
in  front ;  there  was  a  loft  over  the  building  for  the 
purpose  of  keq^ing  hay.  The  hnd  was  used  for  de- 
pasturina  the  vota^s  own  cattle,  and  the  lower  part  of 
the  buiJaing  was  useful  as  affording  shade  and  shelter 
to  the  cattle.  The  building  W€u  worth  to  the  tenant 
about  5f .  per  annum : 

Held  (reversing  the  decision  of  the  revising  barrister\ 
that  this  was  "a  building"  within  the  meaning  of  the 
Act, 

,  Decision  reversed. 

Prout  (app.)  v.  Harris  (resp.) 

The  voter  occupied  a  piece  of  land  with  a  stone  building 
upon  it,  roofed,  of  the  value  of  more  than  lOL  per 
annum.  The  builaing  had  thru  walis^  and  was  open 
in  front,  with  a  loft  over  for  the  purpose  of  keeping 
hay.  The  land  was  used  by  the  voter  for  the  purpos 
of  depasturing  other  peoples  cattle,  and  the  lower 
part  of  the  building  was  useful  as  affording  shade  and 
shelter  to  them.  The  buitiing  was  worth  about  58. 
a-year  to  the  tenant : 

Held  (reversing  the  decision  of  tJie  revising  barrister^ 
that  this  was  *'a  building"  within  the  meaning  of 
the  Act, 

Decision  reversed. 

Bbrrt  (app.)  v.  Harris  (resp.) 

The  voter  occupied  a  piece  of  land  at  the  rent  of  more 
than  10/.  per  annum,  with  a  building  upon  it.  The 
building  had  three  stone  walls  and  a  roof,  and  was 
open  in  front.  The  land  was  used  for  grazing  the 
voter*s  cattle,  and  the  building  was  useful  as  affording 
shade  and  shelter  to  them.  In  this  case  the  building 
was  uforth  about  6s,  a-year  to  the  tenant : 

Held,  that  tJiis  was  *'  a  building  "  within  the  meaning  of 
the  Act. 

Decision  of  revising  barrister  reversed. 

HoDOEB  (iifpp.)  V.  Harris  (resp) 

The  voter  occupied  a  piece  of  land,  with  a  building  on 
it,  at  the  rent  of  more  than  lOL  per  annum.  The 
building  had  three  stone  walls  and  a  roof,  but  was  open 
in  front.  The  land  was  used  bu  the  voter  for  the 
purpose  of  taking  in  other  peapUs  cattle  to  graze, 
and  the  building  was  useful  as  affording  shade  and 
shelter  to  them.  The  building  was  worth  about  6s. 
a-year  to  the  tenant : 

Held,  "  a  building  *'  within  the  meaning  of  the  Act, 
Decision  of  revising  barrister  reversed. 
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Friday,  Jan,  2Qt  1866. 

HuMFHBBT  (app.)  0.  Bbthbll  (retp.) 

Vohmteer  Act  (26  f  ^7  Vict  e,  65,  c.  45)— yeomanry 
ootKi/ry — JEixempticnfrom  toll, 

A  member  of  a  corps  of  yeomanry  cavalry  is  not  a  volun- 
teer  within  the  meaning  of  the  Volunteer  Act,  26  i-  27 
Vict.  c.  66. 

By  sect,  45  of  that  Act  any  cart  or  carriage  employed 
only  in  carrying  or  conveying  an^  officer  of  the  volui^ 
teer  force,  or  any  volunteer  bema  on  march  or  duty, 
or  going  to,  or^  returning  from,  the  place  of  exercise, 
in^^ection,  review,  or  othter  pul^c  duty,  and  being  in 
uniform,  is  exemptedfrom  toll : 

Held,  that  an  officer  of  yeomanry  cavalry  riding  in  a  gig 
to  the  place  of  duly  did  not  come  within  that 
exemption, 

Thif  was  a  case  stated  by  justices  under  the  20 
&  21  Vict.  c.  43. 

CASE. 

At  a  petty  sessions  holden  at  the  Guildhall  in 
Taunton  in  and  for  the  petty  sessional  division  of 
Taunton,  in  the  county  of  Somerset,  on  the  10th 
June  1865,  Francis  Wheat  Newton,  William  Edward 
Surtees,  and  Frederick  Brickdale  DoTeton,  Esqrs., 
three  of  Her  Majesty's  justices  of  the  peace  for  the 
county  of  Somerset,  heard  and  determined  a  com- 
plaint preferred  by  William  Bethell  (hereinafter 
called  the  resp.)  against  Joseph  Humphrey  (herein- 
after called  Uie  app.)  under  sect  45  of  the  Volun- 
teer Act  1863  (26  &  27  Vict  c.  65),  charging  that 
the  said  app.  on  the  4th  June  then  inst,  at  the 
parish  of  West  Monkton  in  the  said  county,  and 
within  the  diyision  of  Taunton  in  the  said  county, 
being  the  collector  of  the  tolls  at  a  certain  turnpike- 
gate  there  situate,  unlawfully  did  demand  and  take 
from  the  said  resp.  toll,  to  wit,  the  sum  of  fourpence 
halfpenny,  for  a  certain  horse  then  used  by  the 
said  resp.,  and  drawing  a  certain  cart  then  also  used 
by  him,  he  being  then  and  there  exempt  from  such 
toll,  and  claiming  such  exemption,  to  wit,  for  that 
he  then  and  there  was  a  volunteer  soldier,  using 
the  said  horse  going  to  a  place  and  on  a  day 
appointed  for  exercise,  and  being  in  the  uniform  of 
his  corps,  and  upon  such  heHring  we  convicted  the 
said  app.,  and  we  adjudged  him  for  his  said  offence 
to  forfeit  and  pay  the  sum  of  one  shilling,  and  to 
pay  to  the  said  resp.  the  sum  of  five  shillings  and 
sixpence,  his  costs  in  that  behalf,  which  said  sums 
were  forthwith  paid  by  the  said  app.  Whereupon  the 
app.  being  dissatisfied  with  our  determination  upon 
the  hearing  of  the  said  complaint,  as  being  erroneous 
in  point  of  law,  did,  pursuant  to  sect.  2  of  the  said 
statute  20  &  21  Vict.  c.  43,  duly  apply  to  us  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  our  determination,  which 
we  accordingly  do  as  follows: 

That  the  said  app.  was  the  keeper  of  a  turnpike- 
gate  upon  the  turnpike-road  in  the  parish  of  West 
Monkton  in  the  county  of  Somerset. 

That  the  said  resp.  was  a  non-commissioned  officer 
in  the  West  Somerset  regiment  of  Yeomanry  Ca- 
valry; that  the  said  regiment  of  West  Somerset 
yeomanry  cavalry  was  duly  called  up  for  eight 
days  permanent  duty  at  Taunton,  commencing  on 
the  8ni  June  1865 ;  that  the  said  resp.  on  his  way 
from  his  residence  to  Taunton  arrived  at  the  said 
turnpike-gate  in  order  to  pass  through  the  same, 
driving  a  gig  drawn  by  one  horse;  that  the  resp. 
was  dressed  in  the  uniform  of  the  siud  regiment, 
and  was  accompanied  only  by  another  member  of 
the  same  regiment  also  in  uniform ;  that  the  said 
gig  contained  no  other  articles  than  their  respec- 
tive arms  and  accoutrements,  and  that  said  r^p. 
was  then  going  on  his  direct  road  to  the  place 
appointed  for,  and  on  the  day  for,  exercise  of  the 


said  yeomanry  cavalry  corps ;  that  the  said  app. 
then  demanded  toll  of  the  said  resp.,  and  the  said 
resp.  claimed  the  exemption  from  toll  set  forth  in 
the  complaint  as  above  stated ;  but  that  the  said 
ai^  did  then  and  there  demand  and  take  toll,  tiz. 
the  sum  of  4^  from  the  said  resp.  in  respect  of  the 
said  gig  and  horse  or  one  of  them. 

It  was  contended,  on  the  part  of  the  app.,  that  the 
provisions  of  the  said  Volunteer  Act  1868  did  not 
apply  to  the  yeomanry  cavalry  corps ;  and  that  the 
resp.  was  not  a  volunteer  oflloer  or  soldier  within 
the  meaning  of  the  said  statute,  and  therefore 
not  entitled  to  exemption  from  toll  under  its  pro- 
visions. 

We,  howeYer,being  of  opinion  that  the  said  app. 
was  entitled  to  exemption  under  the  said  45th  sec- 
tion of  the  said  Volunteer  Act  1868,  oonyicted  the 
said  app.  in  the  manner  before  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  is, 
whether  the  said  resp.,  as  such  non-commissioned 
officer  of  yeomanry  cavalry  as  aforesaid,  was  a 
volunteer  officer  or  soldier  within  the  meaning  of 
the  said  Volunteer  Act  1868,  and  entitled,  there- 
fore, to  claim  the  benefit  of  the  exemption  contained 
in  the  45th  section  of  the  said  Act 

Signed,  &c 

Cok,  for  the  app.,  admitted  that  if  the  resp.  came 
within  the  Volunteer  Act,  he  was  entitled  to 
exemption,  but  contended  that  he  was  not  a  yolun- 
teer  within  the  meaning  of  that  Act,  as  the  service 
was  quite  distinct,  and  was  treated  as  such  by  the 
Act  (see  sect  5).  The  resp.  would  have  been 
entitled  to  exemption  under  the  Generai  Turnpike 
Act  (3  Gea  4,  c.  126,  s.  82),  if  he  had  been  riding 
his  own  horse,  but  he  chose  to  go  in  a  gig,  and 
therefore  he  must  pay.  He  called  attention  to  the 
schedule  of  enactments  repealed  by  the  Volunteer 
Act,  all  of  which,  from  the  44  Geo.  8,  c.  54,  down 
to  tiie  28  &  24  Vict  c  18,  are  repealed  only  so 
far  as  they  relate  to  Tolunteers,  but  are  not  toudied 
as  to  yeomanry. 

Raymond,  for  the  resp.,  contended  that  the  word 
"volunteer**  included  any  person  who  served  his 
country  without  pay,  as  distinguished  from  paid 
soldiers,  and  that  it  was  not  an  uacomnion  thing  to 
find  one  section  going  beyond  the  generai  purview 
of  the  statute.    He  cited 

Stg^henson  v.  Te^lor,  30  L.  J.  145,  M.  0. ;  4  L.  T. 
Bep.  N.S.  248. 


Cole  in  reply. 

Erlb,  C.  J. — I  am  of  opinion  that  this  conviction 
must  be  reversed.  The  question  is  if  a  yeoman  in 
uniform,  driving  to  the  place  of  meeting  of  his  corps, 
is  exempt  from  toll;  and  I  am  of  opinion  that 
because  he  was  driving  he  was  not  exempt  The 
General  Turnpike  Act  gives  a  number  of  exemptions 
of  officers  and  soldiers  in  the  regular  service,  and  in 
the  militia,  and  then  of  "  any  horse  furnished  by  or 
for  an\'  person  belonginir  to  any  corps  of  yeomanry 
or  volunteer  cavalry  or  infantry,  and  rode  by  him  in 
going  to  or  returning  from  any  place  appointed  for 
and  on  the  days  of  exercise,  inspection,  or  reiiiew." 
There  is  an  exemption  of  any  horse  used  and  rode  by 
him.  Therefore,  in  the  time  of  George  IV.,  the 
Legislature  gave  an  exemption,  provided  the  horse 
was  in  the  act  of  being  ridden  by  the  yeomanry 
officer.  Then  comes  the  Volunteer  Act,  26  &  27 
Vict  c.  65,  and  in  it  there  is  with  respect  to  volun- 
teers, the  most  wide  exemption  of  horses,  carts, 
waggons,  and  carriages,  employed  in  carrying  or 
conveying,  or  returning  empty  from  carrying  or  con- 
veying any  volunteer  on  msrch  or  duty  and  being 
in  uniform.    That  is  an  exemption  to  volunteers* 
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and  in  one  sense  a  yeoman  is  a  Tolunteer;  but  we 
liaTO  nothing  to  do  with  those  considerations  and  in 
this  statute  ^volunteer"  is  used  all  through  in 
contrardistinction  to  the  yeomanry  foroe.  The 
statute  speaks  of  the  Tolunteer  foroe  as  the  one 
in  notice  and  being  treated  by  the  Legislature ;  and, 
therefore,  it  seems  to  me  that  the  wide  exemption 
4X»t8tncd  in  it  is  not  extended  to  a  veomanrv  officer 
suing  horses  not  by  riding,  but  by  driving  them.  I 
Hdnk,  therefore,  that  the  tollgate  keeper  had  aright 
to  msJce  the  resp.  pay. 

Wu.LEa,  J. — ^I  am  of  the  same  opinion.  In  the 
42  Qeo.  d,  c  66,  s.  9,  there  is  an  exemption  as  to 
horses  ridden ;  but  there  is  to  be  found  no  exemption 
4M  to  yeomanry  infantry  carried  in  carriages,  and, 
tlMrefore  it  must  hare  been  supposed  that  infantry 
would  walk,  and  cavalry  would  ride,  and  when  riding 
itney  were  exempt.  That  was  repeated  in  the  8  Geo.  4, 
Mad  then  in  the  later  Act  the  word  '*  volunteer  "  is 
aised,  and  that  must  be  considered  to  be  used  with 
reference  to  the  subject  matter  with  which  the  Act 
dealing. 

Kb^tdio  and  M.  Smith,  J  J.,  concurred. 

JuAjmenJtfar  t/te  app. 
Attorneys  for  the  resp.,  Whitaher  and  WooHbert, 


Friday,  FA,  9,  1866. 

SnirsoN  (app.)  v.  Browning  (resp.) 

Sigkwau — Making  a  fire  within  Jijly  feet  of— 5  j-  6 

m^L  4,  c  50,  «.  72. 

JSjf  tAs  5  ^  6  Will  4,  c  50,  s,  72,  a  penalty  is  imposed 
<m  any  person  who  **  shall  make  or  assist  in  making 
anyjvrey  or  shall  wantonly  fire  off  any  gun  or  pistol, 
or  mall  set  fire  to,  or  wanUmbf  let  off,  or  thvw  any 
sqmbyffv^within  fifty /eet  of  the  centre  of  the  carriage- 
way or  cartway ;  or  shall  lay  any  timber,  ^.,  on 
SMck  highway  to  the  iigury  of  sttch  highway,  or  to  the 
u^ry,  interruption,  or  personal  danger  of  any  person 
traoeUing  thereon:" 

Odd,  that  making  a  fire  within  fifty  feet  of  the 
ctntre  of  a  highieay  is  no  offence  within  this 
section,  unless  it  is  shown  to  be  to  the  injury  of  the 
highway,  or  to  the  injury,  interruption,  or  personal 
danger  of  any  person  travelling  thereon. 

This  was  a  case  stated  by  justices  under  the  20  & 
21  ^ct.  c  48.  An  infonnation  was  preferred  by 
the  resp.,  one  of  the  clerks  of  the  Bedditch  High- 
way Boards  against  the  app.,  for  that  he  did  unlaw- 
fully make,  or  assist  in  making,  a  certain  fire  within 
fifty  feet  of  the  centre  of  a  public  carriage-way  or 
cartway,  contrary  to  the  form  of  the  statute,  &c. 
The  justices  convicted  the  app.,  and  stated  the 
following 

CASE. 

The  deft,  having  appeared  on  summons  before  us 
the  undersigned,  to  answer  to  the  said  information, 
it  was  thereupon  proved  on  the  part  of  the  com- 
plainant that  on  the  10th  Nov.  1865,  and  within 
nfty  feet  of  the  centre  of  a  certain  highway,  in  the 
parish  of  Aloechurch,  in  the  county  of  Worcester, 
•called  Icknield-street,  viz.,  about  ten  feet  six  inches 
from  the  centre  of  such  highway,  the  said  deft,  did 
make  a  fire  and  afterwards  throw  an  apronfull  of 
wood  thereon ;  the  road  at  the  point  where  the  fire 
was  made  being  only  twenty-one  feet  wide.  On 
•cross-examination  it  was  proved  that  the  road  was 
not  much  used  by  the  public,  and  that  the  deft. 
when  he  made  the  fire  opened  a  lid  in  the  wall,  and 
put  the  wood  in  the  fire-hole  and  closed  the  lid,  the 
fire-hole  being  attached  to  the  def  t.'s  premises.  The 
InuiiiaM  of  a  wheel wright^  for  which  purpose  the  fixe 


was  used,  had  been  carried  on  at  the  def  t.'s  premises  for 
twenty  years  or  upwards.  It  was  contended  by  the 
def  t.'s  attorney  that  the  statute  5  &  6  Will.  4,  c  50, 
s.  72,  under  which  the  proceedings  were  taken,  had 
reference  only  to  fires  made  by  hawkers,  higglers, 
gipsies,  or  other  persons  travelling  on  the  road,  and 
not  to  the  case  of  a  fire  made  on  the  side  of  the 
highway  by  any  person  for  the  purposes  of  his  trade, 
as  in  the  present  case,  in  which  it  appeared  from  the 
evidence  that  the  fire  was  made  by  the  deft,  for  the 
purpose  of  carrying  on  the  trade  of  a  wheelwright, 
which  he  had  followed  at  the  same  premises  for 
many  years. 

Whereupon  we  the  said  undersigned  did  adjudge 
and  determine  that  the  said  deft,  did  on  the  day 
named  in  the  said  information  make  a  fire  in  a  fire- 
hole  attached  to  the  outside  of  his  premises,  for  the 
purpose  of  his  business  of  a  wheelwright^  within 
fifty  feet  of  the  centre  of  the  said  highway,  called 
Icknield-street,  and  which  fire  was  so  exposed  to 
the  said  highway  as  to  be  in  our  opinion  a  nuisance 
within  the  meaning  of  the  said  statute,  and  we  con- 
victed the  deft,  accordingly.  If  the  court  shall  be  of 
opinion  that  the  making  of  the  fire  by  the  deft,  was 
a  nuisance  within  the  statute,  then  the  conviction 
shall  be  confirmed.  But  if  the  court  shall  be  of  a 
contrary  opinion,  then  the  infonnation  shall  be 
quashed.  Signed,  &c. 

H.  Matthews  for  the  app. — ^The  question  turns  on 
the  5  &  6  Will.  4,  c.  50,  s.  72,  which,  after  imposiug 
penalties  on  any  person  committing  nuisances  by 
riding  on  footpaths,  &c,  or  by  injuring  the  road,  or 
by  playing  at  games,  or  by  encamping  on  the  high- 
way, proceeds  as  follows : 

Or  if  any  person  shell  make  or  Msitt  in  making  any  fire,  or 
shall  wantonly  fire  off  any  gun  or  pistol,  or  shall  set  fire  to  or 
wantonly  let  off  or  throw  any  sqaib,  rocket^  serpent^  or  other 
firework  whatsoever,  within  fifty  feet  of  the  centre  of  such 
carriageway  or  cartway;  or  bait  or  ran  for  the  onrpose  of 
baiting  any  bnllnpon  or  near  any  highway;  or  shall  lay  any 
timber,  stone,  hay,  straw,  dang,  mannre,  lime,  soil,  ashes, 
rubbish,  or  other  matter,  or  thing  whatsoever  npon  snch  high- 
way to  the  injury  of  snch  highway,  or  to  the  injary,  interrup- 
tion, or  personal  danger  of  any  person  traTelling  thereon;  or 
shall,  Ac,  shall  for  each  and  every  snch  offence  forfeit  and  pay 
any  sam  not  exceeding  40a^  over  and  above  the  damages  occa- 
sioned thereby." 

The  question  is,  if  the  act  here  described  is 
included  in  those  words,  and  I  submit  that  it  is 
not,  as  it  is  not  found  by  the  magistrates  that  it 
was  to  the  injury  of  the  highway,  or  to  the  injury, 
interruption,  or  personal  danger  of  any  person 
travelling  thereon  ;  which  words,  I  submit,  govern 
the  whole  of  the  latter  part  of  this  section.  This 
fire  has  b^n  on  the  app.'s  premises  for  twenty 
years,  and  if  he  is  to  be  convicted,  any  person 
might  be  convicted  for  having  a  fire  in  his  cottage 
within  fifty  feet  of  the  centreof  4he  road.  The  first 
part  of  the  section  refers  to  things  which  are  injuries 
per  se ;  but  to  make  this  an  offence  it  must  be 
alleged  in  the  information  that  it  was  to  the  annov- 
ance  of  passengers,  and  that  is  not  found  to  be  the 
case.  By  the  5  Geo.  4,  c.  126,  s.  121,  a  penalty  is 
imposed  on  any  blacksmith  having  windows  facing 
the  highway,  and  who  shall  not  close  his  shutters  iii 
the  evening ;  but  that  is  left  out  in  this  statute,  and 
it  is  very  likely  that  the  Legislature  intended  that 
in  tiie  country,  where  there  is  no  great  amount  of 
traffic,  such  fires  should  not  be  prohibited  unless 
they  were  an  annoyance  to  the  public 
The  resp.  did  not  appear  by  counsel. 

WiLLBS,  J.— I  am  of  opinion  that  this  conviction 
should  be  reversed.  In  pronouncing  that  opinion  I 
may  say  that  I  think  the  point  on  which  I  ground 
my  decision  was  not  presented  before  the  magis- 
trates, as  the  app.'s  point  before  them  was  not  that 
this  was  not  a  nuisance  from  being  near  the  high- 
way, but  that  this  part  of  the  section  was  to  be 
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read  with  the  first  part ;  and  I  think  that  the  magis- 
trates were  right  with  reference  to  the  particular 
point  before  them,  but  they  were  mistaken  in  assuming 
that,  as  the  point  relating  to  fire  was  not  connected 
with  the  former  part  of  the  section,  the  fire  was 
in  law  a  nuisance.  The  nuisance  consists  in  making 
or  assisting  in  making  a  fire  within  fifty  feet  of  the 
centre  of  the  highway  ;  but  I  am  satisfied  that  Mr. 
Matthews*  construction  is  the  true  one — that  it  is  not 
A  nuisance  per  se,  but  only  if  done  to  the  injury  of 
the  highway  or  of  passers  by.  To  prove  the  offence 
it  must  be  shown  not  only  that  he  did  it,  but  that 
he  did  it  "  to  the  injury  of  the  highway,  or  to  the 
injury,  Interruption,  or  personal  danger  of  any  per- 
sons travelling  thereon."  In  reading  the  passage  it 
might  be  said  that  it  would  be  a  nuisance  in  any 
case  if  it  was  to  the  annoyance  of  the  public,  but 
we  are  not  dealing  with  a  section  creating  the 
offence,  but  one  giving  a  summary  means  of  pro- 
ceeding when  the  nuisance  is  within  fifty  feet.  This 
is  not  only  the  reasonable  but  the  grammatical  con- 
struction, as  the  section  commences  with  several 
provisions,  and  then  proceeds,  *'or  shall  play  at 
football,  or  other  game,  on  any  part  of  the  said 
highway  to  the  annoyance  of  any  passengers." 
Defacing  a  milestone  might  or  might  not  be  an 
annoyance,  but  still  it  is  a  substantive  offence. 
Then  the  section  proceeds,  "Or  if  any  hawker, 
higgler,  gipsey,  or  other  person  travelling,  shall 
pitch  any  tent,  booth,  stall,  or  stand  or  encamp 
on  any  part  of  a  higliway ;"  that  I  take  to  be  an 
absolute  prohibition,  because  the  next  clause  com- 
mences with  a  new  subject,  a  new  substantive  as  a 
subject ;  "  Or  if  any  person  shall  make  or  assist  in 
making,  &c.;"  and  after  that  there  is  no  new  subject 
till  we  come  to  the  qualifying  words.  Those  words 
qualify  all  that  comes  after  the  words  "  or  if  any 
person."  Therefore  the  magistrates  not  having 
found  this  an  injury  to  the  highway,  or  an  injury, 
interruption,  or  danger  to  any  person  travelling, 
thereon,  I  think  their  decision  should  be  reversed, 
but  without  costs. 

Keating,  J. — I  am  of  the  same  opinion.  The 
section  does  not  prohibit  making  a  fire  merely  in 
an  open  place,  but  wherever  it  may  be  within  fifty 
feet  of  the  centre  of  the  road,  and  if  not  qualified, 
the  words  would  have  an  effect  which  could  not 
have  been  contemplated.  It  has  been  pointed  out 
that  the  words  not  only  are  qualified,  but  that  that 
is  the  natural  and  grammatical  construction  of 
them ;  therefore  we  can  have  no  difficulty  in  re- 
versing this  conviction. 

Judgment  for  the  app. 

Attorneys  for  the  app.,  Thomas  White  and  Sons, 
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Jan.  16,  18,  19,  and  20,  1866. 

Dter  V,  Best. 

Comtnon    informer — Time    within    which  action  for 
penalty  must  be  brought — 31  Eliz,  c.  5. 

Held,  in  on  action  on  a  penal  statute  by  which  the 
penalty  was  given  to  any  person  who  might  sue,  that 
no  penalties  could  be  recovered  in  respect  ofojfences 
committed  more  than  one  year  before  action  Lrought, 

This  was  an  action  brought  for  penalties  alleged 
to  have  been  incurred  by  thp  deft.,  by  acting 
as  a  commissioner,  under  the  Town  of  Burton- 
upon-Trent  Act  1853,  after  he  had  become  dis- 
qualified. 

The  declaration  stated : 

That  before  and  at  the  time  of  the  committing  by  the  deft 


of  the  olfenoea  hereinafter  mentioned,  the  deft  claimed  to  be, 
and  was,  one  of  the  commissioners  appointed  by  virtue  of  the 
Town  of  Barton-npon-Trent  Act  18''>3,  of  and  for  the  said 
town  and  borongfa  of  Barton-apon-Trenfc,  for  patting  inter 
execution  the  aforesaid  Act  of  Pariisment  and  acted  as  soeli- 
commissioner;  and  tiie  pit  avers  that  <^fter  the  deft  became 
and  was  and  acted  as  such  commissioner  as  aforesaid,  ho 
became  and  was  disqualified  to  act  in  the  ssld  ol&ee,  to  wit, 
by  reiison  of  the  deft,  while  he  was  and  acted  as  such  com- 
missioner OS  aforesaid,  being  personally  concerned  and  par- 
ticipating in  a  certain  contract  mode  between  the  aforesalA 
commissioners  of  the  said  town  and  borough  of  Burtcn-npon-' 
Trent  of  the  one  part  >nd  the  deft  and  another  of  the  other 
part,  for  work  to  be  done  under  the  authority  of  the  aforesaid 
Aot  and  by  the  doft  participating  in  the  profits  of  the 
said  contract  and  of  the  work  done  thereunder,  and 
under  the  authority  of  the  said  Act  Yet  the  deft,  after  the 
passing  of  the  said  Act  and  after  he  hod  in  manner  aforesaid 
become  disqualified  from  acting  as  such  commissioner  se 
aforesaid,  did,  on  the  5th  Feb.,  the  3nd  April,  the  4th  JTone, 
the  2nd  July,  the  3rd  Sept,  and  the  Cth  Nov.,  all  in  the  year 
of  our  Lord  1862;  on  the  6th  May.  the  17th  June,  the  9nd 
Sept,  and  the  4th  Oct,  in  the  year  of  our  Lord 
18(>3 ;  and  on  the  6th  Jan.,  the  2nd  F^b.,  and  the  15th  and 
24th  June,  in  the  year  of  our  Lord  1864.  act  as  such  com- 
missioner as  aforesaid,  at  the  seyeral  meetings  of  the  said 
commtssloners  then  respectively  held  under  and  by  Tirtoe  of 
the  said  Aot  contrary  to  the  form  and  provision  of  the  said 
statute,  whereby  he,  the  deft,  forfeited  and  became,  and  was 
and  is  liable  to  pay  to  the  pit,  who  sues  the  deft  for  the  some 
in  this  action  under  the  said  statute,  the  sum  of  50t  for  each 
and  every  time  he  so  oeted  and  offended. 

The  deft,  pleaded  not  guilty,  and  secondly,  that 
the  alleged  causes  of  action  did  not  accrue  withia 
a  year  before  action. 

The  Town  of  Burton-upon-Trent  Act  1853  incor- 
porates the  Commissioners  Clauses  Act  1847  (10  & 
11  Viet.  c.  16),  the  9th  and  16th  sections  of  which 
provide  that. 

Any  person  who,  at  any  time  after  his  appointment  or  elec- 
tion as  a  commissioner,  shall  accept  or  continue  to  hold  any 
oflSce  or  place  of  profit  under  the  special  Act  or  be  concerned 
or  participate  in  any  manner  in  any  contract  or  in  the  profit 
thereof,  or  of  any  work  to  be  done  under  the  authority  of  such 
Act  Bhall  thenceforth  cease  to  be  a  commissioner,  and  his 
olBce  shall  thereupon  become  vacant 

And  also  that, 

Every  person  who  shall  act  as  a  commissioner,  being  inoo- 
X>acitated  or  not  duly  qualified  to  act  or  before  he  has  made  er 
subscribed  such  declaration  as  aforesaid,  or  after  having  be- 
come disqualified,  shall  for  every  such  offence  be  liable  to  & 
penalty  of  SOI. ;  and  such  penalty  may  be  recovered  by  any 
person,  with  full  costs  of  suit  in  any  of  the  Superior  Courts; 
and  in  every  such  action  the  person  sued  shall  prove  that  at 
the  time  of  so  acting  he  was  qualified,  and  has  made  and  sub- 
scribed the  declaration  aforesaid,  or  he  shall  pay  the  said 
penalty  and  costs,  without  any  other  evidence  being  required 
from  the  pit  than  that  such  person  had  acted  as  a  commis- 
sioner in  the  execution  of  this  or  the  special  Act ;  neverthe- 
less, all  acts  on  a  commissioner  of  any  person  incapacitated  or 
not  duly  qualified,  or  not  having  made  or  subscribed  the  decla- 
ration aforesaid,  done  previously  to  the  recovery  of  the 
penalty,  shall  be  as  valid  as  if  such  pei'son  had  been  doly 
qualified. 

It  appeared  at  the  trial  that  the  pit.  had  been  in  the 
employment  of  the  commissioners  of  fiurton-upon- 
Trent,  as  manager  of  their  gasworks  there,  from  I860 
to  1865,  and  the  deft,  carried  on  in  partnership  with 
one  Bowler  the  business  of  a  carpenter  and  builder 
in  the  same  town.  The  pit.  gave  evidence  that  he 
had  seen  the  deft,  acting  as  a  commissioner  at  the 
meetings  of  the  commissioners,  first  in  1860  and 
subsequently  at  various  dates,  only  one  of  which  was 
within  a  year  of  the  commencement  of  the  action* 
To  prove  the  act  of  disqualification  various  bills  ia 
the  deft.'s  handwriting  for  work  done  by  himsell 
and  his  partner  at  the  gasworks  by  the  plt.'s  orders 
were  put  in,  the  dates  of  which  ranged  from  1860  to 
within  about  three  months  of  the  last  alleged  acting 
as  commissioner.  The  learned  judge' told  the  jury^ 
to  consider  whether  at  any  of  such  dates  the  deft., 
became  disqualified,  and  if  so^  whether  he  acted  as- 
a  commissioner  on  any  occasions  subsequently,, 
directing  them  to  distinguish  between  actings 
during  the  year  preceding  the  commencement  of  the 
action  and  any  previous  actings. 

The  jury  found  a  verdict  for  the  pit.  for  200iL,  and 
in  answer  to  the  question  of  the  learned  judge  said 
that  they  found  one  acting  within  the  year  and 
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three  previoodj.    Leave  was  reserred  to  move  to 
redaoe  the  daniages  to  50/. 

Qratf^  Q.C.  accordingly  moved  for  and  obtained, 
on  the  6th  Nov.  last,  a  rale  to  show  cause  why  the 
verdict  should  not  be  reduced  to  50/.  on  the  ground 
that  the  limitation  of  one  year  applies  to  this  case. 
The  rule  was  also  granted  for  a  new  trial  on  the 
ground  that  the  judge  had  misdirected  the  jury,  and 
to  arrest  the  judgment  on  the  ground  that  the 
dedarHtioa  contained  no  allegation  that  the  acts  were 
done  in  the  county  of  StafFonl,  but  it  wiU  be  seen 
below  that  though  the  rule  for  a  new  trial  was  made 
absolute,  the  grounds  on  which  it  was  so  made  abso- 
lute were  not  stated,  for  the  reasons  given  by  Pollock, 
C.  B.,  and  the  counsel  for  the  deft,  abandoned  the 
rule  so  far  as  the  aigrest  of  judgment  was  concerned. 

Huddkston^  Q-C,  and  H,  Matthews  showed  cause. 
— ^With  respect  to  the  question  of  venue,  the  case  of 
Cook  V.  Swifts  U  M.  &  W.  235,  shows  clearly  that  the 
objection  is  untenable,  and  that  since  the  new  rules 
of  pleading,  it  is  sufficient  if  the  venue  appear  in  the 
margin.  With  respect  to  the  question  as  to  the 
period  of  limitation,  the  31  EUz.  c.  6,  s.  5,  is  relied 
on  by  the  other  side.  That  limits  the  period  for 
bringing  an  action  where  the  penalty  goes  to  the 
Queen  to  two  years,  and  where  the  penalty  is 
limited  to  the  Queen,  and  to  any  other  which  shall 
prosecute  in  thiit  behalf,  to  one  year.  The  statute 
does  not  provide  for  the  case  where  the  whole 
penalty  is  limited  to  any  person  suing.  The  case  of 
CuUifordY.  B/and/ord,  Garth.  234,  Comb.  194,  1  Show. 
353,  4  Mod.  129,  Holt  522,  is  in  point.  This  case  is 
variously  reported  in  the  different  reports,  but  they 
all  agree  in  this:  that  whatever  differences  the 
judges  bad  on  the  other  points,  they  all  agreed  thai 
where  the  whole  penalty  was  limited  to  the  informer 
t»uing  for  himself  alone,  the  statute  31  Eliz.  did  not 
apply.  Chance  v.  Adamsj  1  Ld.  Baym.  77,  was  to  the 
dame  effect.  These  are  tw^o  decisions,  one  of  the 
Ex.  Ch.,  another  of  the  Q.  B.  following  the  first,  in 
the  plt.'s  favour.  [Pollock,  C.  B. — ^Carthew  and 
Comberbatch  do  not  seem  to  be  reporters  of  very 
great  authority.  See  Clarke's  Bibliotheca  Legum, 
335.3  There  is  only  the  doubtful  case  of  Lookup  v. 
Frederick,  cited  in  Buller  N.  P.  190,  to  the  contrary, 
which  seems  to  have  gone  into  error,  4  Burr.  2018, 
where  the  judgment  was  for  the  deft,  on  another 
point.  No  doubt  the  great  mass  of  penal  actions  fall 
within  the  31  Eliz.  [Pollock,  C.  B.  -The  latter 
part  of  sect.  5  says:  "If  any  action  for  any 
offence  against  any  penal  statute  made  or  to  be 
made,  except  the  Statute  of  Tillage,  shall  be 
brought  after  the  time  in  that  behalf  l^forc  limited, 
then  the  same  shall  be  void  and  of  none  effect ;" 
clearly  showing  that  the  Legislature  contemplated 
all  penal  actions.  Martin,  B.— The  word  **and" 
in  the  2nd  clause  of  sect.  5,  limiting  the  time  for 
bringing  actions  where  the  penalty  is  limited  to 
the  Queen  "  and  "  to  any  other  who  shall  prosecute 
in  that  behalf,  is  clearly  equivalent  to  "  or."  The 
clause  is  distributive.  So  reading  the  section  makes 
it  consistent  with  the  view  generally  taken  by  the 
Profession,  and  so  it  is  laid  down  in  2  Wms.  Saund. 
03.]  In  Com.  Dig.  tit.  "  Information  A.,"  the  case 
of  CuBi/ord  v.  EUandford  is  treated  as  law.  They 
also  cited 

W^ftn  V.  Belinum,  6  Taunt.  754  ; 
Rex  V.  Gall,  1  Salk.  372. 

Jan.  19. — Gra^f  Q.  C.  and  Staveley  Hill  supported 
the  rule. — With  respect  to  the  point  as  to  the  period 
of  limitation,  three  classes  of  actions  are  included 
in  the  statute  7  Hen.  8,  c  3,  namely,  actions  where 
the  penalty  is  given  to  the  Queen,  to  the  Queen  and 
the  informer,  and  to  the  informer  alone.  The 
j)eriod  of  limitation  as  to  the  first  class  is  fixed  by 


the  statute  at  four  years,  as  to  the  second  at  two 
years,  and  as  to  the  third  at  one  year.  That  statute 
is  repealed  by  31  Eliz.'c.  5,  which  further  restricts 
actions  by  the  Queen  to  a  period  of  two  years,  and 
I  think  puts  the  same  period  of  limitation  to  the 
other  two  classes  of  actions.  The  argument  of  the 
other  side  supposes  that  the  Legislature  intended 
to  put  further  restrictions  upon  the  Queen  and 
informers  qui  tarn,  and  to  remove  all  limitation  as  to 
the  common  informer  suing  for  himself.  The  stat. 
21  Jac  1,  c.  4,  s.  8,  which  includes  actions  by  an 
informer  suing  alone,  provides  that  the  informer 
shall  take  an  oath  that  he  believes  the  cause  of 
action  to  have  arisen  within  a  year.  This  is  a  clear 
legislative  recognition  of  the  meaning  of  the  statute 
of  Eliz.  My  friend  cited  the  case  of  CuUi/ordr^ 
Bland/orcL  It  is  not  clear  that  this  case  is  a  decision 
in  point.  There  were  two  points :  one,  whether  tho 
pit.  was  a  common  informer  within  the  statute 
31  Eliz.;  secondly,  whether  the  IcUitat  being  sued 
out  within  the  year  was  sufficient.  Looking  at  Holt 
522,  it  appears  to  have  been  decided  upon  this 
latter  point,  and  the  opinion  rather  seems  to  have 
been  that  the  pit.  was  not  a  common  informer 
at  all,  but  came  in  under  the  party  grieved. 
All  the  reports  were  reports  of  the  case  in  the  court 
below.  It  would  rather  seem  from  the  report  of 
Chance  v.  Adams,  1  Ld.  Raym.  77,  that  in  the  court 
of  error  the  judges  were  divided  in  opinion,  four 
being  against  three.  In  that  case  the  question  as  to 
the  Statute  of  Limitations  also  arose,  but  it  was 
decided  upon  another  point,  namely,  that  the  declara- 
tion did  not  sufficiently  particularise  the  offence. 
The  point  having  arisen,  the  reporter  seems  ta 
have  given  some  of  the  discussion  that  took 
place  in  the  court  of  error  in  the  case  of 
Culliford  V.  BlandjWd,  [Maetik,  B.— The  case  of 
CuUiford  V.  Blandford  appears  not  to  be  mentioned  in 
Wms.  Saunders.]  The  case  has  been  overruled, 
it  would  seem,  upon  Teference  to  Buller's  N.  P.  190» 
There  it  is  stated  that  it  was  decided  upon  a  case 
reserved  that  the  common  informer  must  sue 
within  the  year,  because  ho  would  have  been  within 
the  statute  7  Hen.  8,  and  the  31  Eliz.  was  made  to 
narrow  the  time  given  by  that  statute,  and  therefore 
could  never  mean  to  leave  any  actions  unrestrained 
in  time.  There  were  in  that  case  two  counts  for 
different  sums,  and  it  would  seem  probable  that  it 
was  upon  the  first  that  this  question  arose,  and 
being  made  the  subject  of  a  special  case  was  decided 
as  mentioned  in  Bull.  N.  P.  It  is  to  the  second  count 
that  the  report  in  4  Burr. 2018  refers;  upon  that  pit. 
had  a  judgment ;  and  it  appears  that  upon  a  writ  of 
error  part  of  that  judgment  was  reversed,  because 
damages  could  not  be  given  for  detention  of  the  debt 
to  a  common  informer.  In  1  Tidd's  Practice,  13, 
8th  edit.,  it  is  stated  that  there  have  been  different 
opinions  on  this  point,  but  the  preference  is  given 
to  the  opinion  expressed  by  Treby,  C.J.  {vide  Chance 
V.  Adams)^  that  as  the  informer  is  bound  when  the 
King  is  joined  with  him,  much  more  should  he  be 
bound  when  he  sues  by  himself.  In  Com.  Dig.  Tit. 
*'  Information"  A  3,  the  common  informer  is  said  to 
be  restricted  to  the  year. 

rin  the  course  •f  the  argument  Pollock,  C.  B. 
reierred  to  the  statute  18  Eliz.  c.  5,  s.  1,  which 
enacts  that  every  informer  upon  any  penal  statute 
shall  exhibit  his  suit  in  proper  person,  and  pursue 
the  same  only  by  himself  or  by  his  attorney  in  court, 
and  that  none  shall  be  admitted  or  received  to 
pursue  any  person  upon  any  penal  statute,  but  by 
way  of  information  or  original  action,  and  not  other- 
wise ;  nor  shall  have  nor  use  any  deputy  or  deputiea 
at  all,  and  that  upon  every  such  information  which 
shall  be  exhibited,  a  special  note  be  made  of  the 
very  day,  month,  and  year  of  the  exhibiting  thereof 
into  any  office  or  to  any  officer  which  lawfully  may 
receive  the  same,  without  any  manner  of  antedate 
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Ex.] 


Dtes  V,  Best. 


[Ex. 


thereof  to  be  made,  aDd  that  the  same  information 
bo  accounted  and  taken  to  be  of  record  from  that 
time  forward,  and  not  before.] 

Poi«LOGK,  C.  B. — ^I  am  of  opinion  that  the  role 
must  be  made  absolute.  With  respect  to  the  point 
AS  to  the  Statute  of  Limitations,  I  think  no  person 
4u;quainted  with  the  history  of  our  law  could  have 
nay  doubt  that  a  penal  action  brought  by  a  common 
informer  for  himself  alone  must  be  within  the  year ; 
the  question  is  supposed  to  turn  entirely  on  81 
Eliz.,  and  perhaps  strictly  speaking  it  does,  but  to 
come  to  the  conclusion  contended  for  by  the  pit.,  one 
must  suppose  that  the  Legislature,  though  by  7 
Hen.  8  they  had  strictly  limited  common  informers 
to  one  year,  and  in  18  Eliz.  had  taken  special  care 
■to  direct  indorsement  on  the  information  of  the 
Tery  day  of  its  issuing,  both  these  Acts  being  ex- 
pr^sed  to  be  to  restrain  vexatious  proceedings ;  yet, 
nevertheless,  in  the  81  Eliz.  by  whidi  the  Act  of 
Hen.  8  was  repealed,  and  that  of  18  Eliz.  left  un- 
repealed,  they  committed  the  blunder  of  limiting 
tlic  Queen  to  two  years,  the  informer  qui  tarn  to 
one,  and  leaving  the  informer  pro  te  ipso  without 
any  limitation  at  all.  That  is  the  conclusion  to 
which  we  are  invited  to  come,  but  I  am  clearly  of 
opinion  that  the  statute  may  be  read  otherwise,  and 
tliat  the  latter  part  of  the  section  is  meant  to 
include  both  actions  qui  tain  and  actions  by  the  in- 
former for  himself  alone,  and  in  its  terms  would  do 
so ;  and  such  has  been  the  general  opinion  in  West- 
minster-hall for  the  last  eighty  years,  in  my  expe- 
rience for  the  last  fifty  years,  and  in  the  experience  of 
Mr.  Tidd  which  goes  back  some  thirty  years  before. 
Tlie  authorities  cited  to  maintain  the  contrary  of 
this  proposition  appear  to  be  of  so  questionable  a 
character,  and  differ  so  much  in  the  different 
reports,  that  I  think  that  authority  is  in  favour  of 
the  def  t.'8  contention.  The  Court  of  C.  P.  appear, 
in  the  case  of  Lookup  v.  Frederick,  to  have  decided 
on  a  special  case  in  favour  of  that  construction ; 
and  we  have  also  the  opinion  of  Corny  ns,  Buller, 
4ind  the  learned  editor  of  Williams*  Saunders  dis- 
tinctly on  this  point,  than  which  greater  authorities 
do  not  exist.  It  is  remarkable  that  the  older 
reports  omit  all  mention  of  the  statute  of  Hen.  8 ; 
which  seems  to  me  to  reconcile  the  whole  course 
of  legislation  on  the  subject  and  to  show  that  we 
should  be  doing  great  injustice  and  imputing 
the  greatest  folly  to  the  Legislature  if  we  did  not 
uphold  what  appears  to  have  been  the  universal 
opinion  of  the  modem  writers.  For  these  reasons  I 
am  distinctly  of  opinion  that  the  statute  applies  to 
common  informers,  and  therefore  that  the  pit.  can 
only  recover  one  penalty.  With  respect  to  the  other 
point,  I  think  that  there  has  been  a  miscarriage  of 
justice,  and  therefore  there  ought  to  be  a  new  trial. 
A  penal  action  is  like  the  imputation  of  a  crime,  and 
in  the  case  of  such,  except  where  the  Itegislature 
enacts  that  certain  proof  shall  be  enough,  and 
throws  on  the  deft,  the  onus  of  rebutting  that,  as 
it  has  in  some  cases,  there  ought  to  be  no  reason- 
able doubt ;  evidence  that  wiU  be  consistent  with 
guilt  is  not  enough ;  you  must  make  out  with 
reasonable  certainty  that  the  deft,  has  incurred  the 
penalty.  That  is  not  done  here.  It  is  not  usual, 
when  the  court  grants  a  new  trial,  to  go  fully  into 
the  grounds  of  so  doing  ;  in  many  cases  there  may 
be  good  reasons  for  sudi  abstinence,  and  it  may  not 
be  necessary  that  either  party  should  know  more  than 
that  the  case  was  not  sufficiently  made  out ;  if  there 
be  any  case  in  which  it  is  not  desirable  to  point  out 
to  the  pit.  how  he  may  frame  his  action  so  as  to 
succeed,  this  is  one. 

Martin.  B.— I  agree  with  the  opinion  expressed 
by  my  Lord.  As  to  the  first  point,  I  entertain  no 
doubu    It  is  notorious  matter  of  history  that  these 


actions  existed  largely  in  the  time  of  Hen.  7,  and 
were  the  cause  of  opprobrium  being  cast  on  his 
memory.  It  appears  there  were  three  species  of 
them :  first,  where  the  proceedings  were  by  the 
Crown ;  secondly,  where  they  were  by  the  Crown 
and  another  ;  thirdly,  by  the  informer* alone.  The 
statute  of  Hen.  8,  which  cleariy  shows  that  this  last 
class  existed  prior  to  the  time  of  Elizabeth,  was 
passed  to  restrict  the  time  during  which  these  actions 
could  be  brought.  Then,  in  the  dlst  year  of 
Elizabeth,  at  the  time  when  she  was  unpopular  by 
reason  of  monopolies,  an  Act  was  passed  to  dis- 
courage further  vexation.  It  seems  to  me  that,  by 
a  construction  not  unreasonable,  that  may  comprise 
all  actions  comprised  by  the  statute  of  Henry,  and 
that  being  expressly  in  furtherance  of  the  same 
object,  it  is  absurd  to  suppose  that  the  first  two 
classes  of  actions  were  intended  to  be  included,  and 
the  last  excluded.  This  I  think  must  have  been  our 
conclusion,  looking  to  the  statutes  alone;  but 
the  case  is  decided  by  the  judgment  of  the  Court  of 
C.  P.  in  Lookup  v.  Frederick.  Buller  says  so,  and 
Tidd  states  that  there  was  an  oi^nion  to  the  con- 
trary, but  that  it  is  an  unreasonable  one ;  for  these 
reasons  I  feel  no  doubt  that  the  Act  of  Elizabeth 
includes,  this  class  of  actions.  With  respect  to  the 
other  matter  I  go  further  than  my  Lord,  and  am 
disposed  to  think,  if  this  matter  had  been  observed 
at  the  trial,  there  ought  to  have  been  a  nonsuit. 

PiaoTT,  B. — I  am  of  the  same  oinnion.  I  quite 
agree  as  to  the  effect  of  the  statute  of  Elizabeth. 
If  anything  were  wanting  to  decide  the  point,  it 
would  be  found  in  the  Act  of  Jac.  1,  by  which  all 
informers,  without  distinction,  have  to  make  affidavit 
that  the  cause  of  action  arose  within  the  vear.  With 
respect  to  the  question  whether  the  v^tct  can  be 
supported  for  the  one  penalty,  I  am  of  Uie  same 
opinion  as  my  Lord  and  my  brother  Martin. 

CiiANKELL,  B.— I  agree  with  the  rest  of  the  court 
as  to  the  first  point,  and  on  that  I  need  add  nothing 
to  what  has  ahneady  been  said.  As  to  the  other 
point  r  cannot  altogether  concur;  no  passage  haa 
been  cited  from  my  summing  up  showing  Uiat  iu 
anything  I  said  I  misdirected  the  jury,  and  a  mis- 
direction must  be  either  in  leaving  the  case  to  the 
jury  where  there  is  no  evidence,  or  in  misstating  the 
law.  Still,  as  the  rest  of  the  court  are  clear  on  the 
matter,  it  would  not  become  me  to  insist  on  the 
correctness  of  my  direction ;  and  therefore  I  shall 
not  dissent  from  the  judgment  on  this  point. 

Hule  abactute. 

Jan.  20.— Pollock,  C.  B. — ^I  wish  to  add  a  few 
words  to  my  judgment  delivered  yesterday  in  the 
case  of  Dyer  v.  Best.  I  find  that  there  is  a  case  hi 
the  Ex.  of  Pleas  in  Ireland,  in  whidi  the  Court  ex« 
pressed  a  strong  opinion  that  the  statute  of  Eliza* 
beth  was  applicable  to  all  classes  of  penal  actions. 
The  point  was  not  directly  decided  there,  but  after- 
wards the  Court  acted  on  the  opinion  there  expressed 
in  a  case  where  a  common  informer  sued  alone,  and 
held  that  he  must  bring  his  action  within  one  year. 
That  case  Ib  the  case  of  Bcarrett  v.  Johnson^  and  is 
reported  in  2  Jones  Ex.  197.  All  the  cases  cited 
before  us  were  referred  to  in  the  argument ;  and 
7  Hen.  8,  c.  3,  was  referred  to,  with  numerous  other 
statutes.  In  England  there  is  no  similar  decision, 
probably  because  the  point  has  hitherto  be^i  con- 
sidered so  well  settled  that  it  has  not  heeia  thought 
worth  while  to  raise  the  question. 

Attorneys:  Eaden;  Braikenridge xad Som, 
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Z;  Bail.] 


Keg.  V,  Cobb — ^Rbo.  v.  The  Justigss  or  Rutlahdshibb. 


[Bail. 


BAHiCOXIBT. 

bj  F.  TomBB,  Esq.,  BanlsterHit-Lftw. 

Monday,  Jan.  29,  1866. 

Reo.  v.  Cobb. 

(Before  Mellob  and  Shbb,  J  J.) 

A  vaher  who  hat,  in  purtuance  of  a  contract  with  over^ 
men,  made  a  valuation  under  25  ^  26  Vict.  c.  103, 
s.  14,  is  not  oompeUaMe  to  re^vaiue  under  the  pro- 
rtjiofu  of  27  A-  28  Vict.  c.  89,  s.  4,  though  that  Act 
pasMod  before  Am  valuation  woe  formaSty  completed, 

Francis  hid  obtained  a  rule  calling  on  the  deft,  to 
ahow  cauae  why  a  numdamus  should  not  issue  calling 
on  him  to  make  a  Taluation  of  the  different  parishes 
in  the  Faversham  Union,  in  accordance  with  27  &  28 
Vict,  c  89,  s.  4. 

Keane,  Q.C.  and  Barrow  now  showed  cause.^ 
Under  25  &  26  Vict.  c.  108,  ss.  14  and  15,  when  the 
parochial  assessment  has  to  be  revised,  a  committee 
18  to  be  appointed,  and  the  overseers  are  to  assess  all 
rateable  hereditaments  at  the  fair  annual  value 
thereof,  in  the  form  prescribed  in  the  schedule  to 
(>  &  7  Wm.  4,  c.  96.  By  sect.  16,  the  committee  may 
appoint  some  person  to  make  and  sign  the  lists 
instead  of  the  overseers.  Cobb  was  selected  in  1862 
by  the  committee  of  the  Faversham  Union  to  make  a 
Dew  valuation.  On  the  80th  June  1864,  he  signed 
the  lists  he  had  so  made,  and  on  2nd  Feb.  1865,  the 
committee  approved  those  valuation  lists.  Between 
these  two  last  dates  a  new  Act  passes,  and  then 
the  applicants,  Viall  and  Vassall,  who  are  not 
overseers,  and  who  have  really  no  locus  standi 
at  all,  take  on  themselves  to  say  to  the  deft.,  "  We 
are  entitled  to  call  on  you,  as  a  public  officer,  to 
make  and  sign  lists  in  an  altogether  different  form  to 
those  you  have  made  out."  [Mellor,  J. — You  say, 
having  acted  under  an  old  Act,  you  are  not  bound  by 
the  new.]  Not  only  so,  but  the  circumstances  are 
strong  in  our  favour.  There  was  a  great  deal  of 
negotiation  on  the  subject  in  1868.  The  committee 
wrote  to  Cobb  for  terms,  which  he  furnished.  They 
replied  accepting  them,  if  he  would  make  "  a  field 
▼alnaUon,*'  £.  e.,  a  valuation  of  each  particular 
indoeure,  which  is  what  is  now  asked  for.  Deft, 
vrrote  word  that  the  cost  would  be  much  greater,  and 
oltimately  it  was  arranged  that  he  should  make  his 
▼BluBtion  in  the  ordinary  wa^,  but  should,  for  a 
specified  term,  furnish,  free  of  charge,  ficdd  valua- 
tions in  cases  of  appeal.  The  applicants  now  coms 
and  say,  furnish  the  particulars  you  specially  con- 
tracted not  to  furnish  because  the  overseers  would 
not  pay  for  them,  and  furnish  them  at  your  own 
expense,  because  an  Act  was  passed  after  you  had 
done  Tour  work,  but  before  that  work  had  been 
formally  approved. 

Brotn,  Q.  C.  and  Francis  in  support  of  the  rule. 
— ^If  everything  had  been  done,  and  the  list  had  been 
complete,  we  could  not  contend  that  the  deft,  was 
bound  to  do  what  we  ask.  But  the  Act  says 
the  valuer  shall  sign  the  lists.  UntU  they  are 
signed,  everything  is  in  fieri.  Though  dated  June 
30,  1864,  these  lists  were  not  really  delivered  till 
November  or  December.  Therefore,  before  they 
were  complete,  the  new  Act  made  field  valuations 
imperative  on  the  defendant  as  a  public  officer. 
Whether  he  could  maintain  a  quantum  meruit  for  the 
extra  work  is  another  matter. 

Keane,  Q.  C— The  affidavits  show  that  in  the 
parish  of  Boughton,  to  which  the  applicants  belong, 
tiie  valuation  was  complete  in  Feb.  1864. 

Bromn^  Q.  C.--£Ten  if  that  be  so,  the  words  of 


the  statute  are  imperative,  *'  the  valuer  Ma//  sign  ;'*' 
and  in  the  Act  of  1864,  when  he  is  appointed,  he 
sliaU  do  certain  things. 

Mellor,  J. — ^When  he  is  appointed  is  not  when 
he  has  been. 

Brown,  Q.  C— The  Act  makes  the  valuer  a  public 
officer,  and,  as  such,  subject  to  the  provisions  of  the 
Act  while  in  office.  The  fact  is,  the  whole  parish 
of  Boughton-undcr-Blean  is  aggrieved  by  the  result 
of  the  valuation,  and  this  is  the  only  way  they  have 
of  getting  it  revised.  Till  delivery,  all  that  had 
been  done  was  nothing.  Mere  signing  was  not 
enough,  any  more  than  in  the  case  of  a  deed  or  of 
a  bill  of  exchange.  There  is  no  greater  hardsliip  in 
requiring  him  to  do  this  work  thim  there  is,  sav,  in 
an  assistant-overseer,  appointed  at  a  certain  salary, 
having  a  fresh  duty  cast  upon  him  by  Act  of  Par* 
liament. 

Mellox,  J. — ^It  would  be  a  monstrous  hardship- 
to  hold  that,  having  made  and  signed  his  valuation, 
this  gentleman  is  bound  to  do  what  he  had  expressly 
bargained  not  to  do.  A  man  newly  appointed  may 
be  a  public  officer,  and  therefore  bound  to  comply 
strictly  with  the  provisions  of  the  Act ;  but  there  is 
no  pretence  for  saying  that  this  is  the  case  here. 


Sheb,  J.  concurred. 


Rule  discharged  icith  costs.. 


Wednesday,  Jan.  31,  1866. 

(Before  Mellob,  J.) 

Reo.  c.  The  Justices  of  Rutlamdbhibb. 

Justices  are  not  bound  to  state  a  case  under  20  ^21  VicL. 
c.  48,  when  the  application  discloses  no  point  on  which 
a  case  ought  to  be  granted. 

Francis  BusaeU  had  obtained  a  rule  calling  oa 
these  justices  to  show  cause  why  a  numdamus  should 
not  issue  calling  on  them  to  state  a  case  for  the- 
consideration  of  the  court  under  20  &  21  Vict.  c.  43 

Scrjt.  O'Brien  now  showed  cause. — ^The  applicant 
has  b^n  convicted  under  the  Highway  Act  for  plough- 
ing up  and  injuring  the  surface  of  an  unlncloscd 
public  road  through  a  field.  He  appealed  to  Quarter 
Sessions  and  there  contended  that  the  road  had 
been  dedicated  to  the  public  subject  to  this  use  of  it 
by  the  owners  of  the  adjoining  land.  The  appeal 
was  dismissed,  and  the  offence  being  repeated,  the 
deft,  was  again  convicted.  ^ 

There  were  no  facts  disclosed  at  the  hearing  on 
which  the  justices  could  raise  a  point  for  the  consi* 
deration  of  the  court,  and  it  was  not  their  business 
to  raise  one  for  the  benefit  of  the  applicant. 

Mellob,  J.  held  in  accordance  with  this  view 
and  discharged  the  rule,  saying  that  if  hereafter 
the  deft  should  be  in  a  position  to  prove  the  claink 
he  had  set  up^  he  could  maintain  it  before  the 
justices,  and  it  might  then  be  their  duty  to  state  a 
case,  but  that  was  clearly  not  their  duty  at  present. 

Rule  discharged^ 
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Rbg.  V,  Fbbdsrigk  Bbalb — Rbo.  v.  Bedhah. 


[C.  Cab.  B. 


CROWN  CASES  RESERVED. 

Reported  by  John  Thompson,  Esq.,  BArriater-At-L«w. 

Saturday,  Nov.  11,  1866. 

^Before  Pollock,  C.  B.,  Willes  and   Shee,  JJ., 
PiQOTT,  B.,  and  Smith,  J.) 

Rbo.  v.  Fbbderick  Bbale. 

JLitempied  camalknowledge  ofagirlvnder  ten — Consent 
—24  a*  26  Vict.  c.  100,  a.  56. 

On  an  indictment  for  attempting  to  have  carnal  knowledge 
of  a  girl  under  ten  years  of  age,  consent  by  the  girl 
IS  no  defence. 

Reg.  V.  Mehegan,  7  Cox  C,  C.  145,  explained. 

Case  reserved  hy  E.  W.  Cox,  Deputy- Assistant 
Judge  of  Middlesex  Sessions. 

Frederick  Beale  was  indicted  and  tried  before 
mo,  at  the  Middlesex  Sessions,  on  the  2drd  Aug. 
1865,  for  unlawfully  attempting  to  hare  carnal 
knowledge  of  Mary  Jane  Catherine  Green,  a  child 
under  the  age  of  ten  years.  The  indictment  also 
contained  a  second  count  for  assaulting  the  said 
Mary  Jane  Catherine  Green,  with  intent  to  carnally 
know  and  abuse  her;  and  a  third  count  for 
indecent  assault. 

Mary  Jane  Catherine  Green  proved  that  she  was 
nearly  ten  years  old  ;  that  she  lived  with  her  father 
and  mother,  and  that  the  prisoner  was  a  lodger  in 
their  house.  On  the  day  in  question  she  went  into 
his  room,  when  he  pulled  her  between  his  knees, 
raised  her  clothes,  took  down  his  trousers,  and 
indecently  assaulted  her.  He  hurt  her  a  little,  on 
which  she  cried  out  "  Oh,*'  but  she  did  nothing  to 
prevent  him,  and  made  no  objection  to  the  act.  He 
told  her  not  to  tell  her  mother,  and  she  did  not,  in 
fact,  tell  of  it  until  some  days  after,  when  a  dis- 
charge was  discovered,  which  the  medical  man 
proved  to  be  gonorrhoea. 

Upon  this  evidence,  it  was  contended  by  the  counsel 
for  the  prisoner  that,  inasmuch  as  the  cnild  had  con- 
sented to  the  act  done  to  her,  there  was  no  assault 
in  law,  an  assault  implying  an  act  done  with  more 
or  less  of  force  used  against  the  will  of  the  party, 
■and  that,  therefore,  the  prisoner  must  be  acquitted 
upon  the  second  and  third  counts,  both  of  which 
charged  assaults.  It  was  aiso  contended  that, 
although  it  was  made  a  statutable  offence  to  have 
carnal  knowledge  of  a  child  of  that  age,  without 
regard  to  her  consent  or  non-consent ;  yet  in  this 
case  the  prisoner,  being  only  indicted  for  the  attempt, 
could  not  be  convicted  upon  the  first  count,  because 
the  child  could  consent  to  the  attempt,  although  not 
to  the  complete  offence,  and,  in  fact,  did  con- 
sent. He  cited  the  recent  case  of  Reg.  v.  Johnson, 
34  L.  J.  192,  M.  C. ;  10  Cox  Crim.  Cas.  114,  in  sup- 
X>ort.  He  contended  also  that,  upon  the  authority 
<}{  Reg.  V.  Read,  18  L.  J.  88,  M.  C.  ;  1  Den.  377, 
3  Cox  Crim.  Cas.  266;  and  Reg.  v.  Cockburn,  3 
Cox  Crim.  Cas.  543 ;  and  Reg.  ▼.  Mehegan,  7  Cox. 
Crim.  Cas.  145,  tender  years  did  not  affect  the  rule. 

I  directed  the  jury  that,  if  they  were  satisfied  that 
the  girl  actually  consented  to  the  act  being  done  to 
her,  they  should  acquit  the  prisoner,  but  &at  con- 
sent meant  a  willing  mind  on  her  part  to  allow  the 
act  to  be  done,  and  that,  if  from  her  tender  years 
not  knowing  what  was  being  done,  she  merely  sub- 
mitted, without  the  exercise  of  any  will  by  her,  it 
would  be  such  an  assault  in  law  as  would  support 
the  indictment. 

The  jury  found  the  prisoner  guUty  (a),  that  the 
child  was  too  young  to  know  what  it  was  she  was 
doing,  and  therefore  consented  to  the  act  done  by 
the  prisoner. 

(a)  Of  an  indaoent  aasaalt^ 


On  the  applicati<m  of  the  coooael  for  the  prisoner, 
I  reserved  the  point,  and  the  questions  for  ibo  court 
are: 

Whether,  upon  the  facts  proved,  and  the  finding 
of  the  jury  that  the  child  consented  for  the  reason 
stated,  the  prisoner  was  righUy  convicted  of  a  mis- 
demeanor in  attempting  to  know  and  abuse  a  child 
under  twelve  years  of  age,  as  charged  in  the  first 
count  of  the  indictment,  notwithstanding  the 
consent  of  the  child,  and  also  whether  be  was  guilty 
of  an  indecent  assault. 

Prentice  for  the  prisoner. — ^The  case  was  reserved 
to  see  whether  the  case  of  Reg.  v.  Md^an,  7  Cox 
C.  C.  145  (a),  wa«  to  be  supported.  [Willes,  J. — 
That  case  was  for  a  different  offence,  where  the 
absence  of  consent  would  be  necessary.]  If  that 
is  so,  this  conviction  cannot  be  assailed. 

F.  Lewis,  for  the  prosecution,  was  not  called  upon 
to  argue. 

Pollock,  C.  B. — The  learned  judge  at  the  trial 
seems  to  have  thought  that  a  full  and  ample  consent 
on  the  part  of  the  child  would  have  freed  the  pri- 
soner from  liability,  and  that  a  consent  by  the  child 
under  the  circumstances  stated,  she  not  knowing 
what  she  was  doing,  was  consistent  with  the  pri- 
soner's liability  to  be  indicted  for  the  offence. 
That  impression  was  unfounded.  The  consent  of 
the  child  was  quite  unimportant.  The  charge  was 
an  attempt  to  commit  a  crime  with  respect  to  which 
the  consent  of  the  child  is  wholly  unimportant,  and 
the  jury  found  the  prisoner  guilty,  but  that  the 
child  gave  a  qualified  consent.  Thej  have  found 
that  the  man  did  acts  which  clearly  showed  bis 
intention,  and  the  consent  was  unimportant.  We 
are  of  opinion,  therefore,  that  the  conviction  should 
be  supported. 

The  rest  of  the  Court  concurred. 

Conviction  affirmibd. 


Reg.  9.  Redman. 

Threatening  to  accuse  of  an  infamous  crime — ^24  ff  25 

Vict,  c  96,  ».  47. 

Prisoner  went  to  a  bo^s  father,  and  said  that  the  hoy  had 
committed  an  abomiwwle  offence  upon  a  mare  belonging 
to  him,  the  prisoner,  and  that  if  the  father  would  not  buy 
the  mare  of  him  for  3/.  \Qs.,  he  would  accuse  the  boy. 
The  prisoner  also  said  the  same  to  the  boffs  master. 
Failing  in  his  attenqfpt  so  to  dispose  of  the  mare,  he 
preferred  the  charge  against  the  boy,  which  was  dis- 
missed: 

Held,  that  the  prisoner  was  guilty  of  threatening  to 
accuse  of  an  infamous  crime  within  the  2^  &  25  Vict. 
c.  96,  s,  47. 

Case  reserved  for  the  opinion  of  this  court  by 
Willes,  J. 

Henry  Redman  was  tried  before  me  at  the  last 
Wilts  Assizes  under  the  24  &  25  Vict.  c.  96,  s.  47, 
for  threatening  a  boy*8  father  to  accuse  the  boy  of 
an  abominable  offence  upon  a  mare,  with  intent  to 
extort  money  from  the  father. 

The  prisoner  charged  the  boy  with  an  abominable 
offence  upon  a  mare  fh  the  prisoner's  possession. 

Before  giving  information  against  the  boy  (which 
he  afterwards  did,  when  the  charge  was  dismissed 
as  groundless),  the  prisoner  went  to  the  boy's  father 
and  stated  to  him  that  the  offence  had  been  com- 

(a)  In  Ay.  Mduaan  the  indiotment  was  shofUr  to  tluit  in  Ibo 
second  count  of  the  indictment,  of  which,  as  exidalned  by^ 
Patteson,  J.,  in  Rez  v.  J/arftn,  9  C.  ft  P  SIS,  ike  easence  is  aa 
asBaolt^  and  not  the  attempting  to  have  eantal  knowledge. 
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mitted,  and  that  if  the  father  did  not  buy  the  mare 
af  him,  aad  jwy  him  3L  lOs.  for  her,  he  would 
accuse  the  boy.  The  father  refused,  saying  that 
the  priaoner  was  a  liar,  and  wanted  to  get  rid  of  the 
inaie. 

The  prisoner  pursued  the  same  course  to  the 
boy's  master,  who  treated  his  attempt  in  the  same 
^ay. 

No  eridenoe  was  given  as  to  the  Talue  of  the 
mney  but  there  was  the  above  evidence  of  the  pri- 
aoner's  desire  to  get  rid  of  her. 

The  boy  was  called,  and  denied  the  charge,  which 
was  a  most  improbable  one. 

I  told  the  jury  to  find  the  prisoner  guilty  if  he 
threatened  the  father  to  make  the  charge  for  the 
purpose  of  putting  o£f  the  mare,  and  forcing  the 
father,  under  terror  of  the  threatened  charge,  to  buy 
and  pay  for  her  at  the  pit's  price. 

The  jury  found  the  prisoner  guilty,  and  directed 
that  he  should  remain  in  custody  until  the  opinion 
of  the  Court  for  Crown  Cases  Reserved  was 
obtained  upon  the  question  whether  the  case  was 
within  the  statute.  J.  S.  Willbs. 

No  counsel  was  instructed  for  the  prisoner. 

Bowai  for  the  prosecution. — ^The  words  of  sect.  47 
are^  ^  Whosoever  shall  accuse,  or  threaten  to  accuse, 
•either  the  person  to  whom  such  accusation  or  threat 
shall  be  made,  or  any  other  person,  of  the  infamous 
or  other  crimes  lastly  hereinbefore  mentioned,  with 
the  view  or  intent  in  any  of  the  cases  last  aforesaid 
to  extort  or  gain  from  such  person  so  accuser!  or 
threatened  to  be  accused,  or  from  any  other  person, 
any  property,  chattel,  money,  valuable  security,  or 
other  viUuable  thing,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude, 
&c.,  Ac"  This  case  seems  clearly  to  come  within 
the  words  of  the  section.  [He  was  then  stopped  by 
the  Court] 

Pollock,  C.B. — ^We  are  all  of  opinion  that  the 
conviction  should  be  affirmed. 

WxLLBS,  J. — ^The  prisoner  had  no  counsel  at  the 
trial,  and  the  point  not  having  occurred  before,  I 
reserve  it  for  this  court. 

Conviction  affirmed. 


Rbo.  v.  Fhancis  Nlylob. 

JPahe  pretences — Frcmdulent  intent — Payment  for    the 

goods  obtained. 

Where  goods  were  obtained  from  the  prosecutor  who 
was  induced  to  part  with  them  on  the  Jalse  repre- 
sentation by  the  prisoner  that  M,  had  ordered  them^ 
and  the  prosecutor  sent  them  from  hia  premises 
addressed  to  M,y  from  whom  the  prisoner  got  them 
sUUinp  that  the  goods  would  be  forwarded  to  M.^s 
premises  for  him  the  prisoner : 

Seldy  that  the  prisoner  was  auiltg  of  obtaining  the 
aoods  by  fahe  pretences,  although  he  might  really 
have  intended  at  the  time  he  made  the  pretence  to  pay 
for  them  himself  when  able  to  do  so. 

Case  reserved  by  Alfred  Cexon,  Deputy  Recorder 
of  the  city  of  Chester. 

This  prisoner  was  tried  before  me  at  the  Quarter 

Sessions  for  the  city  of  Chester  on  the  I4th  July 

1666.    There  were  three  counts  in  the  indictment, 

but  the  only  one  which  became  material  was  the 

second,  which  stated : 

Tbftt  the  said  Franda  Naylor  cmlawfally,  knowingly,  and 
dMlgnedJ^,  did  in  a  certain  letter  written  by  him,  the  said 
Fnads  Naylor,  and  aent  bv  him  to  the  said  liary  Ingram, 
falsely  pretend  to  the  aaid  Mary  Ingram  that  the  said  Francis 
H^ylor  had  eeen  a  person  named  Moee  (meanincr  one  Eliae 
of  BoBooe  AniMie,  in  the  town  of  livexpool,  fomitore 


broker,  the  said  Eliae  Moaa  then  and  long  before  being  well 
known  to  the  said  Mary  Ingram  aa  a  fnmitare  broker),  and 
Uiat  the  aaid  Ellas  Moea  was  huniahing  a  house  and  wanted 
two  Kidderminster  oarpeta,  two  felt  carpets,  and  twelve  yards 
of  stair  carpet,  and  that  the  said  Bliacr  Moss  wanted  the  aald 
carpeta  to  come  by  passenger  train,  by  means  of  which  said 
falae  pretences  ccmtained  in  the  said  letter  the  said  fYands 
Naylor  did  then  nnlawfolly  obtain  from  the  said  Mary 
Ingram  two  Kidderminster  oarpets,  two  felt  carpets,  and 
twelve  yards  of  stair  carpet,  with  intent  thereby  then  to 
defraud,  whereas  in  truth  and  in  fact  the  said  Francis  Naylor 
had  not  then  seen  the  said  Elias  Moaa,  nor  did  the  said  Blias 
Moss  then  want  the  said  carpets,  nor  did  the  said  Elias  Moes 
want  the  aaid  carpets,  or  any  carpeta,  to  come  by  passenger 
train,  nor  had  the  said  Elias  Moes  then  ordered  the  said  carpets 
or  any  carpets  whatsoever,  to  the  great  damage  and  deception 
of  the  said  Mary  Ingram,  to  (he  evil  example,  Aa 

It  was  proved  that  the  prosecutrix  Mary  Ingram 
at  the  time  of  the  transaction  in  question  carried 
on  the  business  of  an  upholsterer  and  furniture 
dealer  at  Chester.  That  for  some  considerable  time 
prior  to  the  month  of  January  1865  the  prisoner 
had  been  employed  by  the  prosecutrix  to  procure 
orders  for  goods  to  be  supplied  by  her.  That 
during  the  six  months  prior  to  the  transaction  in 
question  goods  to  a  considerable  amount  had  been 
supplied  by  the  prosecutrix  in  consequence  of 
representations  by  the  prisoner  that  he  had  received 
orders  for  them.  That  in  the  month  of  Jan.  18C5 
the  prisoner  wrote  a  letter  to  the  prosecutrix  con- 
taining the  statement  set  out  in  the  second  count, 
that  is  to  say,  that  a  person  named  Moss,  a  furniture 
dealer  at  Liverpool,  was  in  want  of  some  carpets 
of  sizes  and  descriptions  mentioned  in  the  letter, 
and  that  such  carpets  were  to  be  sent  by  passenger 
train  to  Moss's  place  of  business.  In  consequence 
of  this  letter  the  prosecutrix  forwarded  by  railway  a 
package  containing  carpets  of  the  size  and  descrip- 
tion mentioned  in  the  letter,  such  package  being 
directed  to  Moss  at  his  place  of  business  at  Liver- 
pool, where  it  arrived  in  due  course.  The  value  of 
the  carpets  so  sent  was  12/.  Prior  to  the  arrival  of 
the  package  the  prisoner,  who  had  been  previously 
acquainted  with  Moss  and  also  with  persons  in  his 
employment,  applied  to  one  of  such  persons,  stating 
that  he  expected  a  package  of  carpets  from  Chester 
to  be  sent  to  Moss's,  and  requested  that  it  might  be 
permitted  to  remain  there.  Permission  was  given, 
and  after  the  arrival  of  the  carpets  at  Moss's,  the 
prisoner  applied  there  for  them,  and  they  were 
delivered  to  him.  Tlie  statement  in  the  letter 
that  Moss  was  in  want  of  the  carpets  was  false. 
Neither  Moss  nor  any  person  in  his  employment 
had  had  any  communication  with  the  prisoner  about 
carpets  prior  to  his  writing  the  letter  containing 
such  statement.  The  prosecutrix,  in  cross-exami- 
nation, stated  that  payments  on  account  had  been 
made  to  her  by  the  prisoner  both  prior  and  subse- 
quent to  the  transaction  in  question,  and  that  such 
payments  amounted  to  465/.,  but  that  the  carpets  in 
question  had  never  been  paid  for.  She  further 
stated  on  cross-examination  that,  prior  to  the 
transaction  in  question,  the  prisoner  had  accepted 
bills  of  exchange  for  her  accommodation.  She  also 
stated  that  she  expected  to  receive  the  price  of  the 
carpets  from  the  prisoner,  but  that  she  supplied 
them  in  consequence  of  his  representation  that  Mosa 
wanted  them,  as  she  knew  that  Moss  was  a  respect 
able  and  solvent  person. 

The  jury  found,  in  answer  to  questions  put  by 
me — that  the  prisoner's  statement  that  Moss  wanted 
the  carpets  was  false  to  his  knowledge;  that  he 
made  it  to  induce  the  prosecutrix  to  part  with  the 
carpets ;  that  the  prosecutrix  was  induced  to  part 
with  the  carpets  by  reason  of  such  false  pretence ; 
that  the  prisoner  at  the  time  he  made  the  pretence 
and  obtained  the  carpets  intended  to  pay  the 
prosecutrix  the  price  of  them  when  it  should  be  in 
his  power  to  do  so. 

Upon  this  finding  the  counsel  for  the  prisoner 
contended  that  the  jury  had  negatived  the  intention 
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to  def  raad,  and  consequently  that  the  prisoner  was 
entitled  to  a  verdict  of  not  guilty. 

I  entertained  some  doubt  upon  the  question,  and 
therefore  resenred  it  for  the  consideration  of  the 
Court  for  Crown  Cases  Referred. 

I  directed  a  verdict  of  guilty  to  be  entered,  but 
postponed  judgment,  and  the  prisoner  was  dis- 
charged upon  recognisance  of  bail  to  appear  and 
receive  judgment 

The  question  for  the  consideration  of  the  court 
is,  whether,  wp>n  the  facts  above  stated  and  the 
finding  of  the  jury,  a  verdict  of  guilty  or  a  verdict 
of  not  guilty  ought  to  have  been  entered. 

No  counsel  appeared  on  either  side. 

PoLLOGic,  C.  B.  said  this  conviction 


affirmed. 


must  be 
Convictum  affirmed* 


Reo.  v.  Rice  and  Wilson. 

Baiody-houne — Diaorderly — Common  nuisance — 

Evicmce, 

To  render  persons  indictable  for  keeping  a  common  and 
disorderfy  house,  ^.,  it  is  not  necessary  that  the 
disorderly  conduct  should  be  seen  from  the  exterior  of 
the  house.  Evidence  of  men  cmd prostitutes  constantly 
meeting  there  for  tmrnortU  pwposes  is  sufficient  to 
sustain  the  in(&ctment. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Deputy  Recorder -of  Chester. 

The  defts.  were  tried  before  me  at  the  Quarter 
Sessions  for  the  city  of  Chester  on  the  14^  July 
1865. 

The  indictment  upon  which  they  were  tried  stated 

that  they 

Unlawfully  did  keep  and  maintain  a  certain  common  Ul- 
govemed  and  dlaorderiy  hooae,  and  in  the  said  house  for  the 
lucre  and  gain  of  them,  the  eaid  P.  Bice  and  IL  Wilaon, 
certain  persone,  as  well  men  as  women  of  evil  name  and 
fame,  and  of  dishonest  oonyersatlon,  then  and  there  nnlaw« 
fully  and  wilfully  did  cause  and  procure  to  frequent  and  come 
together,  and  the  said  men  and  women  in  the  house  of  them, 
the  said  P.  Bice  and  H.  Wilsoo,  at  unlawful  times,  as  well  in 
the  night  as  in  the  day,  then  and  there  to  be  and  remain  tirink- 
iug,  tippling,  whoring,  and  misbehaving  themselves,  unlawfully 
and  wilfully  did  permit,  and  yet  do  permit,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady 
the  Queen,  there  inhabiting,  being,  residing,  and  passing,  to 
the  evil  example  of  all  others  in  like  case  offending  against 
tho  peace,  Ac. 

It  was  proved  that  the  prisoners  acted  as  master 
and  mistress  of  a  house  at  Chester,  ^"hat  the  house 
was  frequented  by  prostitutes  who  were  constantly 
in  the  habit  of  bringing  men  there  for  the  purposes 
uf  prostitution,  and  that  this  was  done  with  the 
knowledge  and  assent  of  the  prisoners.  It  was 
further  proved  that  when  a  prostitute  brought  a  man 
to  this  house  for  such  purpose,  sucb  prostitute  and 
man  were  allowed  by  the  prisoners  to  have  the  use 
of  a  bedroom  in  the  house  either  for  a  whole  night 
or  for  a  shorter  period.  That  when  such  prostitute 
and  man  occupied  the  room  for  a  whole  night,  the 
sum  of  5s,  was  charged  by  the  defts.  and  paid  by  the 
prostitute  or  man  to  the  defts.  for  the  use  of  the 
room.  When  occupied  for  a  shorter  period,  the  sum 
of  2s.  6d  was  charged  by  and  paid  to  them. 

There  was  no  evidence  that  any  indecency  or  dis- 
orderly conduct  was  perceptible  A:om  the  exterior  of 
the  house. 

It  was  contended  by  the  counsel  for  the  defts. 
that  there  was  no  proof  that  the  house  was  so  con- 
ducted as  to  bo  a  common  nuisance,  and  conse- 
quently that  the  indictment  was  not  proved. 

I  directed  a  verdict  of  guilty  to  be  entered,  but 
postponed  judgment  until  the  opinion  of  the  Court 
for  Crown  Coses  lieserved  upon  the  above  case 
could  be  obtained ;  and  the  defts.  were  discharged 
on  recognisance  of  bail  to  appear  and  receive  judg- 
ment. 

The  question  for  the  ooQBideratioa  of  the  court  is, 


whether  upon  the  facts  so  proved  the  defts.  were 
guilty  of  an  indictable  offence  as  charged  in  the 
indictment.  Alfred  Coxon, 

Deputy  Recorder  of  the  City  of  Chester. 
No  counsel  was  instructed  on  either  side. 

Pollock,  C.B. — ^The  statement  of  the  learned 
deputy  recorder  would  import  that  the  matter  was 
not  left  to  the  jury.  He  says,  **  I  directed  a  ver* 
diet  of  guilty  to  be  entered."  We  direct  the  ca«e  to 
be  sent  back  to  him,  to  ascertain  whether  upon 
the  evidence  it  was  left  to  the  jury  to  say  wheuier 
the  prisoner  was  guilty  or  not.  If  it  was  not,  the 
conviction  cannot  be  sustained;  if  it  was,  the 
conviction  ought  to  be  supported. 

WiLLXs,  J. — ^The  evidence  stated  in  the  case  is 
sufficient  to  support  a  conviction,  but  it  does  not 
appear  that  the  question  was  left  to  the  jury. 


The  rest  of  the  Court  concurred. 


Case  remitted, 


Bbo.  v.  Citbgenwen. 

Bigamy — Wif^s  absence  for  seven  years — Burden  of 
proof  as  to  IcMmekige  of  her  being  alive. 

Where  it  was  proved  on    an  indictment  for  biaamy 
that  the  prisoner  and  his  Jtrst  wife  had  been  umno 

rt  for  seven  years,  and  it  was  etrualfy  probal^ 
he  did  not  know  as  that  he  did  know  that  his 
first  wife  was  Hving  at  the  time  of  the  second  mar" 
riage : 

Held,  thai  it  was  for  the  prosecution  to  prove  that  he 
did  know  that  fact. 

Case  reserved  by  Willes,  J. 

The  accused  was  tried  before  me  at  the  last 
Cornwall  assizes  for  bigamy,  when  the  question 
arose  whether  when  a  husband  and  wife  have  lived 
apart  for  seven  years,  and  he  marries  again,  there 
being  no  evidence  to  show  his  knowledge  of  the 
existence  of  his  first  wife  (so  to  speak)  he  is  liable 
to  be  convicted  of  bigamy,  unless  he  can  prove  that 
at  the  time  of  the  second  marriage  he  did  not  know 
of  his  wife  being  alive,  in  other  words  whether  the 
burden  of  proof  of  absence  of  such  knowledge  reste 
upon  the  prisoner,  a  question  left  undecided  in 
Meg.  V.  Briggs,  C.  C.  R.  Nov.  1856,  reported  in  1  Dears. 
&  Bell,  98  ;  7  Cox  C.  C.  176;  26  L.  J.  7,  M.  C. 

The  prisoner  was  a  man-of-war*s  man. 

The  first  marriage  was  to  one  Charlotte  Curgen- 
wen,  on  the  1st  day  of  Sept.  1852,  at  Bnryan,  in 
Cornwall. 

After  the  marriage  the  couple  went  to  Ireland, 
where  the  prisoner  was  then  in  the  coast-guard 
service,  and  they  lived  together  until  June  1858^ 
when,  in  consequence  of  some  disagreement,  she 
left  him  and  returned  to  her  father's  houa8  aft 
Buryan. 

In  Jan.  1854  the  prisoner  went  to  Portsmoulli  to> 
join  a  ship  of  war,  which  was  proceeding  to  the 
Baltic,  and  was  afterwards  engaged  in  the  Russian 


Upon  that  occasion  the  first  wife  went  to  Ports- 
mouth to  see  the  prisoner  off,  and  after  doing  so^ 
she,  on  or  about  March  1854,  returned  to  her  fath^a 
house,  where  she  remained  without  seeing  or  corre- 
sponding with  her  husband,  or,  so  far  as  the  evi- 
dence went,  knowing  whether  he  was  dead  or  alive^ 
until  shortly  before  the  prosecution. 

There  was  no  evidence  that  he  had  in  the  mean- 
time ever  been  near  where  she  lived,  or  had  seen  or 
heard  of  her  or  any  member  of  her  family,  or  known 
whether  she  was  dead  or  alive. 

After  the%ar,  but  at  what  precise  time  did  not 
appear,  the  prisoner  returned  to  England,  and  waa 
again  employed  in  the  coast-guard. 

On  the  9th  July  1862  the  prisoner  being  then  at « 
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ooatt-guard  ttetioii,  at  a  tmall  place  upon  the  coast 
of  Deron,  contracted  the  teoond  mairiage  with  one 
Elisa  Hardy,  and  they  lired  together  as  man  and 
wife  undisturbed  until  this  prosecution. 

A  short  time  before  the  prosecution  he  was  pro- 
moted and  sent  to  a  station  in  Cornwall,  about 
twmty  miles  from  where  his  first  wife  was  living. 
ISiis  kd  to  the  proceedings. 

It  appears,  uierefore,  that  the  prisoner  and  his 
first  wUe  had  been  living  apart  for  more  than  eight 
years  at  the  time  of  the  second  marriage,  and  under 
ciimimstanoes  in  which  it  was  at  least  equally  pro- 
bable that  he  did  not  know,  as  that  he  did  know,  of 
his  first  wife  being  alive,  if  not,  indeed,  as  I  am 
inclined  to  think,  more  probable  that  he  did  not 
know. 

A  statement  of  the  prisoner  before  the  magistrate 
was  put  in,  but,  fairly  construed,  it  amounted  only 
to  an  admission  of  having  been  married  twice,  and 
olhis  then,  that  is,  when  before  the  magistrates 
knowing  that  his  first  wife  was  alive. 

Mr.  J^deaux,  for  the  prisoner,  contended  that 
there  was  no  evidence  upon  which  a  conviction  could 
properly  take  place,  and  that  the  burden  of  proving 
absence  of  knowledge  was  not  upon  the  prisoner. 

Knowing  that  the  question  of  burden  of  inroof  in 
these  cases  was  unsettled,  I  determined,  in  the 
event  of  a  conviction,  to  reserve  these  objections, 
and  I  directed  the  jury,  in  substance,  that  the  fact  of 
the  second  marriage,  whilst  the  first  wife  was  alive, 
made  a,  primd  facie  case^  and  that  the  burden  was 
upon  the  prisoner  to  bring  himself  within  the 
exception  in  the  statute,  and  it  being  clear  that  the 
living  apart  for  seven  years  was  proved,  they  ought 
to  acquit,  if  they  were  satisfied  that  he  did  not 
know  of  his  wife  being  alive  within  the  seven  years, 
and  convict  if  the  evidence  did  not  so  satisfy  them. 

,The  jury  found  the  prisoner  guilty,  and  I  let  him 
out  on  bail  until  the  opinion  of  the  Court  for  Crown 
Cases  Reserved  was  taken  upon  the  propriety  of  the 
conviction.  J.  S.  Willbs. 

No  counsel  appeared  on  either  side. 

/Viicfeaur  (amicus  eurus)  referred  to  Reff.  v.  HtaUm^ 
8Fos.&Fin.,  where,  upon  an  indictment  for  bigamy, 
Wightman,  J.  held  that  the  burden  of  proving  that 
the  prisoner  knew  of  the  first  wife  being  aUve  was 
upon  the  prosecution. 

Pollock,  C.  B. — ^It  appears  from  the  statement 
of  the  learned  judge  who  tried  the  prisoner,  that 
the  prisoner  and  his  first  wife  had  been  living  apart 
for  more  than  eight  years  at  the  time  of  the  second 
marriage,  and  under  dxeumstances  in  which  it  was 
at  the  least  equally  probable  that  he  did  not  know,  as 
tiiat  he  did  know,  of  his  first  wife  being  alive ;  if  not 
Indeed,  as  the  learned  judge  inclined  to  think  more 
probable,  that  he  did  not  know.  In  such  cases  the  ques- 
tion has  arisen  more  than  once  as  to  the  knowledge  of 
tiie  first  wife  being  alive,  whether  it  was  Incumbent 
on  the  prisoner  to  give  proof  of  the  negative  or  not 
We  all  think  that  it  is  very  inconvenient  to  use  the. 
term  "burden  of  proof,'*  except  where  a  party  is 
called  upon  to  prove  an  afiirmative.  Our  attention 
has  been  called  to  a  note  in  the  recent  edition  of 
Russell  on  Crimes,  by  Mr.  Qreaves,  in  whidi  ho  says 
that  it  appears  to  have  been  adopted  as  a  rule,  that 
the  burden  of  proof  in  such  cases  is  on  the  deft 
We  however  think  that  it  is  certainly  contrary  to 
the  general  spirit  of  the  English  law  that  a  prisoner 
should  be  called  upon  to  prove  a  negative ;  and  that 
it  is  safer  to  adhere  to  the  rule  laid  down  by  Wight- 
man,  J.,  in  Reg,  v.  Heatonj  cited  by  Mr.  Prideaux. 
We  therefore  think,  especially  under  the  circum- 
•tences  of  this  case,  that  it  is  much  better,  and  far 
more  consistent  with  the  general  doctoines  of  the 
criminal  law,  to  adopt  the  opinion  of  the  late 
Wightman,  J.,  and  to  pronounce  judgment  in  this 
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case  according  thereto.    The  conviction,  therefore, 
must  be  quashed. 

The  rest  of  the  Court  concurred. 

Conmction  quaahed. 


Satwrdc^,  Jan,  20,  1866. 

(Before  Eblb,  C.  J.,  Mabtdc,  B.,  Keatdio,  Mbllob, 

and  Lush,  JJ.) 

Rbg.  v.  HsmiT  Low. 

Laremf  bjf  servant — FrauduUntly  accountinff/or  moneys 
entrtuted  to  him  forpcttfmenL 

A  aervanfs  duty  was  to  give  out  materials  to  be  wrouaht 
vp,  and  pay  the  workmen  when  the  work  was  finishedy 
and  for  this  purpose  he  received  cash  from  his  masters, 
and  at  the  end  of  each  week  he  accounted  with  them 
for  sums  so  received  and  paid.  The  cash  wca  kept 
(nf  him,  but  he  was  iu>t  authorised  to  <^il  ^  numeg 
in  any  other  wag.  He  paid  C,  18«.,  anafraudulentlg 
charged  his  emphgers  as  having  paid  14«.  8dL,  amd 
appropriated  the  Is,  M,  to  his  own  use  : 

Heldf  to  conount  to  laroeng. 

Case  reserved  for  the  opinion  of  this  court  from 
the  Warwickshire  Sessions,  Jan.  1866. 

At  the  Quarter  Sessions  for  the  county  of 
Warwick,  hdd  by  a4Joumment  at  Coventry,  on  4th 
Jan.  1866,  before  the  undersigned  Deputy  Chairman 
and  a  bench  of  magistrates,  Henry  Low  was  in- 
dicted for  larceny,  as  a  servant  to  Charles  Peters 
and  others. 

The  indictment,  in  three  counts,  diarged  the  pri- 
soner with  the  following  Uucenies,  viz. :  s,  d. 
Stealing,  on  I8th  Aug.  1865,                           1    4 
24th      „        „                              14 

1    8 


„  16th  Sept 

The  facts  were  as  follows : 


The  prisoner  was  warehouseman,  at  weekly  wages, 
to  the  prosecutors,  who  are  ribbon  manufacturers  at 
Coven^.  It  was  his  duty  to  supointend  the 
manufacture  of  ribbons,  to  give  out  the  materials^ 
and  pay  the  workmen  when  they  brought  back  the 
finished  work. 

In  order  to  enable  him  to  make  these  payments 
he  received,  two  or  three  times  a- week,  cash  from 
his  employers,  and  at  the  end  of  each  week  he 
accounted  with  them  for  the  several  sums  received 
and  paid ;  giving  both  a  detailed  account  of  the  sum 
paid  to  eadi  individual  workman  by  name,  and  also, 
at  the  end  of  the  same  week,  a  statement  of  the 
aggregate  sums  received  and  paid  during  the  week, 
and  carrying  forward,  as  baluice  applicable  to  the 
payments  for  the  following  week,  whatever  sums 
remained  in  his  hands. 

The  money  was  kept  in  a  separate  till,  under  his 
own  lock  and  key,  and  he  was  not  authorised  to 
make  any  other  payments  whatever  on  account  of 
his  employers. 

The  book  in  which  the  several  entries  were  made 
was  entirely  in  his  own  handwriting. 

He  left  the  service  of  his  employers  at  the  end  of 
Oct.  1866,  but  was  allowed  four  or  five  days  after- 
wards finally  to  balance  his  accounts.  An  investi- 
gation subseqnentlv  took  place,  and  the  present 
hidictment,  with  others,  was  the  result 

From  ti^e  evidence  adduced  on  his  trial  it 
appeared  tluit  on  the  24th  Aug.  David  Coley,  a 
workman  to  whom  materials  had  been  given  out  by 
the  prisoner,  took  back  to  him  finished  work,  and 
was  paid  by  him.  according  to  the  price  previously 
agreed  upon  between  them,  the  sum  of  186.  Under 
the  same  date  in  the  account  furnished  by  the  pri- 
soner at  the  end  of  the  week  to  his  employers,  was 
an  entry  made  by  him  of  14f .  4dL,  paid  to  David 
Coley,  for  the  same  quantity  of  work,  and  the 
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balance  carried  forward  to  the  next  week  was 
calculated  upon  that  sum  instead  of  ISs,  actually 
paid. 

On  the  16th  Sept.,  the  money  paid  to  Coley  by 
the  prisoner  was  13«.,  and  the  sum  charged  to  his 
employers  was  lis.  Sd. 

On  the  14th  Aug.  the  wife  of  Coley  received 
from  the  prisoner  for  her  husband's  work,  18«., 
and  the  entry  in  the  prisoner's  book  was  14^.  id  In 
tJie  two  latter  cases  the  balance  was  also  calculated 
on  the  larger  sum. 

The  prisoner  was  indicted  for  the  larceny  of  these 
three  several  sums  of  one  shilling  uid  fourpence, 
one  shilling  and  eightpence,  and  one  shilling  and 
fourpence,  being  the  difference  between  the  sums 
paid  by  him  and  those  charged  to  his  employers. 

I  directed  the  jury  that,  assuming  the  statements 
of  Coley  and  his  wiife  to  be  accurate,  the  questions 
for  their  consideration  were,  whether  the  false  entries 
in  the  prisoner's  weekly  accounts  were  made  by  him 
designedly  and  fraudulently,  and  with  intent  to 
appropiate  the  above  sums  to  his  own  use,  and 
whether  in  fact  he  did  so  appropriate  them  ;  and  I 
told  them  that  if  they  were  satisfied  in  the  afSrma- 
tive  of  these  questions,  the  acts  of  the  prisoner  in 
my  opinion  constituted  the  offence  of  larceny  as 
a  servant. 

They  returned  a  verdict  of  guilty;  but  at  the 
request  of  the  prisoner's  counsel,  who  had  contended 
that  Ms  acts  did  not  in  law  amount  to  larceny,  the 
Court  determined  to  reserve  the  question  of  law  for 
the  consideration  of  the  Court  for  Crown  Cases 
Beserved,  whether  my  directions  to  the  jury  were 
correct,  and  whether  the  prisoner  was  properly 
convicted  of  larceny  as  a  servant. 

The  prisoner  was  discharged  on  recognisance  of 
bail  to  appear  at  the  next  sessionB  and  receive 
judgment  if  called  upon,  and  I  have  very  respect- 
fully to  crave  the  opinion  of  the  court  upon  the 
above  case. 

T.  C.  Snxtd  Ktnderblbt. 

Chandos  Leigh  appeared  for  the  prosecution. 
No  counsel  was  instructed  for  the  prisoner. 

By  the  Court. — ^We  are  all  clearly  of  opinion  that 
this  was  larceny. 

CoftvicHon  ctffinned, 

Bsck  V.  Caleb  Seeblock. 

Indictment — Refusal  to  odd  a  constable — Sufficiewy, 

An  indictment  for  a  ndademtanor  in  refusing  to  aid  at 
comstable  diarged  "  that  B,  was  in  the  custocfy  of  iV., 
a  constable  of,  jic.,  iqHm  a  charge  offelonVy  and  the 
said  B.  committed  an  assault  upon  the  said  constable 
and  breach  of  the  peace,  with  intent  to  resist  his  law- 
Jvl  apprehension  ;  that  the  constable  eaJO/ed  on  the  deft, 
far  assistance,  in  order  to  preoent  the  said  assault  and 
breach  of  the  peace,  and  that  the  deft,  did  unlawfuUy 
and  knowingbf  refuse  to  aid  and  assist  the  said  con- 
stable in  the  execution  of  his  duty,  or  to  prevent  an 
assault  and  breach  of  tie  peace: 

Held,  that  the  indictment  was  sufficient  to  sustain  a 
conviction. 

Case  reserved  at  the  General  Quarter  Session  of 
the  peace  of  our  Lady  the  Queen,  holden  at  Lewes, 
in  and  for  the  county  of  Sussex,  on  Monday,  the 
2nd  of  July,  in  the  twenty-ninth  year  of  the  reign 
of  our  Sovereign  Lady  Victoria,  by  the  grace  of 
Ood  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Queen,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  1865,  before  George  Darby,  Esq., 
jy.exalider  Beattie,  Esq.,  and  oth^  their  fellow 
justices  of  our  said  Lady  the  Queen,  assigned  to 
keep  the  peace  in  the  said  country,  and  also  to  hear 


and  determine  divers  felonies,  trespasses,  and  other 
ill  deeds  done  and  committed  in  the  county  afore- 
said, Caleb  Sherlock  was  tried  on  an  indictment 
preferred  and  found  against  him  on  the  2nd  July 
aforesaid,  of  which  the  following  is  a  copy : 

Sousez  to  wH— The  Juron  for  our  Lady  ihe  Qaeen  crpon 
their  oath  present,  that  heretofore,  and  before  the  oommiton^ 
of  the  offence  hereinafter  mentioned,  to  wit,  on  the  25th  May 
in  the  year  of  oar  Lord  1865,  leaao  Brown  and  James  Brown 
were  in  the  costo^  of  Jamea  Newnham  and  Oeoise  Paraona, 
coofltablea  of  the  Eamt  Biuaez  ootuity  eooBtabalaiy,  and  James 
Baldwin,  a  peace  oflBoer  in  the  pariah  of  BotSierfleld.  In  ttaa 
said  county  of  Sussex,  upon  a  charge  of  felony,  and  tne  said 
Isaac  Brown  and  James  Brown  conmiitted  an  aesanlt  npon 
the  said  conatablea  and  breach  of  the  peace,  witii  intent  to 
resist  their  lawful  apprehension.  And  the  jorors  farther 
present  that  ^e  said  constables,  there  being  a  reaaonable 
necessity  for  them  to  do  so,  called  apon  Caleb  Sherlock,  tha 
deft,  for  assistance,  in  order  to  prevent  the  said  assault  and 
a  breach  of  the  peace.  And  the  jorom  afcnveaid  fnrdier 
present,  that  the  deft  Caleb  Sherlock,  did  anlawfnlly,  wilfolly, 
and  knowingly  refose  to  aid  and  assist  the  said  constables  In 
the  execution  of  their  duty,  or  to  prevent  an  assault  and 
breach  of  the  peace,  against  the  peace  of  our  said  Lady  tha 
Queen,  her  Crown  sad  dignity. 

The  deft's  counsel  submitted  that  the  indictment 
was  bad  upon  liie  following  points : 

First,  the  record  did  not  show  lawful  apprdien- 
sion  of  the  two  Browns. 

Secondly,  that  there  could  not  have  been  an 
assault  to  {nrevent  apprehension,  the  Browns  being 
already  apprehended. 

Thirdly,  that  the  record  does  not  state  that  the 
refusal  to  assist  was  on  same  day  and  year  as  the 
assault,  nor  that  it  was  the  same  assault ;  and  that 
the  merely  stating  a  refusal  is  not  sufficient  with- 
out an  allegation  that  he  did  not  aid  and  assist. 

The  Chairman  did  not  withdraw  the  case  from  the 
jury,  and  the  deft,  was  convicted  and  ordered  to  pay 
a  fine  to  Her  Majesty  of  5/.,  which  amount  the  deft 
deposited  with  the  deputy  clerk  of  the  peace 
pending  the  decision  of  the  Court  for  Crown  Cases 
Beserved. 

The  opinion  of  the  Court  for  Crown  Cases 
Beserved  is  requested  whether  the  deft,  was  law- 
fully convicted  upon  the  above  indictment  ? 

G.  Dabbt,  Chairman. 

No  counsel  appeared  on  either  side. 

Conviction  affinned. 


Beg.  v.  Bicb  and  Wilton. 
Disorderly  house — Common  nuisance— 'Evidence. 

To  prove  that  a  house  is  a  common  disorderly  house  it  is 
not  necessary  to  show  that  disorderly  conduct  was 
seen  from  the  exterior.  Evidence  that  prostitutes  and 
men  constant^  frequented  the  house  for  immoral 
purposes,  and  paid  the  deft,  for  the  use  of  room* 
therein,  is  sufficient  evidence  of  the  indictable  ojffence. 

Case  reserved  for  the  opinion  of  this  court  by 
the  Deputy-Becorder  of  Chester. 

The  case  was  remitted  to  the  Deputy-Becorder 
to  ascertain  whether  the  facts  had  been  left  to 
the  jury,  and  the  following  is  the  amended 
case : 

The  defts.  were  tried  before  me  at  the  Quarter 
Sessions  for  the  city  of  Chester,  on  the  Uth  July 
1865.  The  indictment  upon  which  they  were  tried 
stated  that  they  ^'unlawfully  did  keep  and  maintain 
a  oertahi  common  Hl-govemed  and  disorderly  house, 
and  in  the  said  house,  for  tiie  lucre  and  gain  of 
them,  the  said  Peter  Bice  and  Mary  Wilton,  certain 
persons  as  weU  men  as  women  of  evil  name  and 
fame,  and  of  dishonest  conversation,  then  and  there 
unlavrfully  and  wilfully  did  cause  and  procure  to 
frequent  and  come  together,  and  the  said  men  and 
women,  in  the  house  of  them,  the  said  Peter  Bice 
and  Mazy  Wilton,  at  unlawful  times,  as  well  in  the 
ni^t  as  in  the  day,  then  and  there  to  be  and 
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ramain  drinkiiigy  tippling,  whoring,  and  mUbe- 
liaTing  themselves,  nnla^olly  and  wilfully  did 
permit,  and  yet  do  permit,  to  the  great  damage  and 
common  nnisanoe  of  all  the  liege  subjects  of  oar 
and  Lady  the  Queen  there  inhabiting,  being,  resid- 
ing, and  passing,  to  the  evil  example  of  all  others  in 
like  case  offending,  against  the  peace,  &c" 

It  was  ployed  that  the  prisoners  acted  as  master 
and  mistress  of  a  house  at  Chester.  That  Uie 
house  was  frequented  by  prostitutes,  who  were 
constantly  in  the  habit  of  bringing  men  there  for 
the  purposes  of  prostitution,  and  that  this  was  done 
with  the  knowledge  and  assent  of  the  prisoners. 
It  was  farther  proved  that  when  a  prostitate 
brought  a  man  to  the  house  for  such  purpose,  such 
pfoetitute  and  man  were  allowed  by  the  prisoners 
to  hare  the  use  of  a  bedroom  in  tiie  house  either 
for  a  whole  night  or  for  a  shorter  period.  That 
when  such  prostitute  and  man  occupied  the  room 
for  a  whole  night  the  sum  of  6s.  was  charged  by 
the  defts^  and  paid  by  the  prostitute  or  man  to  the 
•defts.  for  the  use  of  the  room.  When  occupied  for 
a  shorter  period  the  sum  of  2s.  6d,  was  charged  by 
and  xMud  to  them.  There  was  no  evidence  that 
any  indecency  or  disorderly  conduct  was  perceptible 
from  the  exterior  of  the  house.  It  was  contended 
by  the  counsel  for  the  defts.  that  there  was  no 
proof  that  the  house  was  so  conducted  as  to  be  a 
common  nuisance,  and  consequentiy  that  the  in- 
^dictment  was  not  looved.  He  declined  to  address 
the  jury,  stating  that  he  could  not  contest  the  truth 
id  the  facts  above  stated. 

I  directed  the  jury  to  find  a  verdict  of  fini^ty, 
and  a  verdict  of  gm^ty  was  entered,  but  I  postponed 
judgment  until  Uie  opinion  of  the  Court  for  Crown 
Cases  Beserved  upon  the  above  case  [should  be 
obtained,  and  the  Cefts.  were  discharged  on 
recognisance  of  bail  to  appear  and  receive  judg- 
ment. 

The  question  for  the  consideration  of  the  court  is 
whether,  upon  the  facts  so  proved,  the  defts.  were 
guilty  <rf  an  indictable  offence  as  charged  in  the 
indictment. 

AliFSBD  COXON, 

Deputy  Becorder  of*  the  City  of  Chester. 
No  coimsel  was  instructed  on  either  side. 

Eble,  C.  J.— In  this  case  the  conviction  will  be 
afiBrmed. 

Couvictton  affinMdm 


BSO.  V,  SCHHIDT. 

Receitfing  stolen  goods — Stoppage  in  transit  from  thief  to 
receiver — Dekvery  bjf  owner* 

Passenger's  luggage^  in  charge  of  a  railway  oonrnanvj 
was  stolen  from  the  raiboag-station.  Afterwards  the 
thieves  sent  ajHfrtion  of  it  in  a  bundle  and  delivered  it 
to  the  same  raitwag  compamf  to  be  forwarded  by  them 
to  B,  at  Brighton.  When  it  arrived  at  Brighton  the 
police  officer  attached  to  the  railway  company  examined 
the  bundle,  and  finding  it  to  contain  port  of  the  stolen 
profterty^  directed  a  porter  not  to  part  with  it 
unm  further  orders.  The  thieves  were  then  arrested, 
and  on  the  following  dc^  the  bundle  was  sent  out  to  B., 
who,  having  received  tt,  1000  charged  with  felonious^ 
receiving  it: 

^dd  (per  Martin,  B,,  Keating  and  Lu^  J  J.),  that 
the  chcnrge  could  not  be  sustained,  the  property  hearing 
got  back  to  the  owners  from  whom  it  naa  been  stolen 
before  the  receiving  (jErle^  C,  J.  and  MeQor,  J.  diS" 
sentientibusy 

Case  reserved  for  the  o^nion  of  this  court  by  the 
Beputy-Chainnan  of  the  Quarter  Sessions  for  the 
Western  Divisioa  of  the  ooun^  of  SusioZi 


John  Daniels,  John  Scott,  John  Townsend,  and 
Henry  White,  were  indicted  for  having  stolen  a 
carpet  bag  and  divers  other  articles  the  property  of 
the  Lcmdon,  Brighton,  and  South  Coast  Railway 
Company;  and  the  prisoner  JE^anny  Schmidt  for 
having  lelonioufily  received  a  portion  of  the  same 
articles,  well  knowing  the  same  to  have  been  stolen. 

The  evidence  adduced  before  me  as  Deputy- 
Chairman  of  the  Court  of  Quarter  Sessions  at 
Chichester,  for  the  Western  Division  of  the  county 
of  Sussex,  on  the  20th  Oct.  1865,  so  far  as  relates  to 
the  question,  I  have  to  submit  to  the  Court  of 
Criminal  Appeal,  was  as  follows : 

On  the  29th  July  1865  two  passengers  by  the 
prosecutors*  line  of  railway  left  a  quantity  of 
luggage  at  the  Arundel  station,  which  luggage  was 
shortly  afterwards  stolen  there^m. 

On  the  dOth  July  a  bundle  containing  a  portion  of 
the  stolen  property  was  taken  to  the  Angmering 
station,  OH  the  same  line  of  railway,  by  the  prisoner 
Townsend,  and  forwarded  by  him  to  the  female 
prisoner,  addressed  "Mr.  F.  Schmidt,  Waterloo- 
street,  Hove,  Brighton.'*  The  bundle  was  trans- 
mitted to  Brighton,  in  the  usual  course,  on  Sunday 
morning  the  80th. 

Meanwhile  the  theft  had  been  discovered,  and 
shortiy  after  the  bundle  had  reached  the  Brighton 
station  a  policeman  (Carpenter),  attached  to  the 
railway  company,  opened  it,  and  having  satisfied 
himself  that  it  contained  a  portion  of  the  property 
stolen  from  the  Arundel  station,  tied  it  up  again 
and  directed  a  porter  (Dunstall),  in  whose  charge  it 
was,  not  to  part  with  it  without  further  orders. 

About  8  p.m.  of  the  same^day  (Sunday  80th)  the 
prisoner  John  Scott  went  to  the  station  at  Brighton 
and  asked  the  porter  (^Dunstall)  if  he  had  got  a 
parcel  from  the  Angmermg  station  in  the  name  of 
Schmidt,  Waterloo-street.  Dunstall  replied,  ^*  Ko.*' 
Scott  then  said,  '*  It  is  wrapped  up  in  a  silk  hand- 
kerchief and  is  directed  wrong,  it  ought  to  have 
been  directed  to  22,  Ooss-street,  Waterloo-street.** 
Dunstall  in  his  evidence  added,  "I  knew  the  parcel 
was  at  the  station,  but  I  did  not  sa^  so  because  I 
had  received  particular  orders  about  it.** 

The  four  male  prisoners  were  apprehended  the 
same  evening  in  Brighton  on  the  cmurge,  for  which 
thev  were  tried  before  me  and  convicted. 

On  Monday  morning  the  81st  July,  the  porter 
(Dunstall),  by  the  direction  of  the  policeman  (Car- 
penter), took  the  bundle  to  the  house  No.  22,  Cross- 
street,  Waterloo-street,  occupied  as  a  lodging-house 
and  beerhouse  by  the  female  prisoner  and  her 
husband  ^who  was  not  at  home  or  did  not  appear) 
and  askea  if  her  name  was  Schmidt,  on  ascertaining 
which  he  left  the  bundle  with  her  and  went  away. 
Carpenter  and  another  policeman  then  went  to  the 
house,  found  the  bundle  unopened,  and  took  the 
prisoner  to  the  Town-halL 

AH  the  prisoners  were  found  guilty,  and  I  sen- 
tenced each  of  them  to  six  months*  imprisonment 
with  hard  labour.  They  are  now  in  Petworth-gaol 
in  pursuance  of  that  sentence. 

At  the  request  of  the  counsel  for  the  female 
loisoner  I  consented  to  reserve  for  the  opinion  of 
this  court  the  question. 

Whether  the  goods  alleged  to  have  been  received 
hy  her  had  not,  under  the  circumstances  stated,  lost 
their  character  of  stolen  property  so  that  she  ought 
not  to  have  been  convicted  of  receiving  them  with  a 
guilty  knowledge  within  the  statute. 

TrAgT.1Elt    HOLLI8T. 

Pearoe  (Wilioughl^  with  him)  for  the  prisoner. 
— ^The  conviction  ia  wrong.  To  support  a  convic- 
tion for  receiving  stolen  goods,  it  must  appear  that 
the  receipt  was  without  the  owner's  authority. 
In  this  case^  in  consequence  of  the  conduct  of  the 
railway  company,  the  pcopcgrtyhad  lost  its  character 
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of  stolen  property  at  the  time  it  was  deliyered  at 
the  receiver's  house  bj  the  railway  porter.  The 
property  is  laid  in  the  indictment  as  the  property  of 
the  railway  company,  and  Carpenter  was  not  an 
ordinary  policeman,  bat,  as  the  case  states,  a  police- 
man attached  to  the  railway  company.  He  opens 
the  bundle,  and  finding  therein  some  of  the  stolen 
property,  he  gircB  it  to  DunstaU,  and  orders  it 
to  be  detained  until  further  orders,  and  in  the 
meantime  the  thieves  having  been  arrested.  Car- 
penter directs  DunstaU  to  take  the  bundle  to 
the  receiver's  house,  so  that  the  receiver  got  the 
stolen  property  from  the  railway  company,  who 
alone  on  this  indictment  are  to  be  regarded  as  the 
owners  of  the  property.  The  railway  company, 
the  owners,  having  got  their  property  back,  make 
what  must  be  conndered  a  voluntary  delivery 
of  it  to  the  receiver.  The  case  is  similar  to  Reg.  v. 
Doian,  G  Cox  C.  C.  449;  1  Dears.  C.  C.  486, 
where,  stolen  goods  being  found  in  the  pockets  of 
the  thief  by  the  owner,  who  sent  for  a  policeman, 
and  then,  to  trap  the  receiver,  the  goods  were 
given  to  the  thief  to  take  them  to  the  receiver's, 
which  he  did,  and  the  receiver  was  afterwards 
arrested,  it  was  held  that  the  receiver  was  not 
guilty  of  feloniously  receiving  stolen  goods,  inas- 
much as  they  were  delivered  to  him  under  the 
authority  of  the  owner.  In  that  case  Rw.  v.  Igons, 
Car.  &  M.  217,  was  ezptessly  overruled.  Lord 
Campbell,  C.  J.  said,  in  lug.  v.  bokm:  *<If  an  article 
once  stolen  has  been  restored  to  the  owner,  and  he 
having  had  it  fully  in  his  possession,  bails  it  for 
any  particular  purpose,  how  can  any  person  who 
receives  the  article  from  the  bailee  be  said  to  be 
guilty  of  receiving  stolen  goods  within  the  meaning 
of  the  Act  of  Parliament  ?" 

Hurst  for  the  prosecution. — Unless  this  case  is 
distinguishable  from  Reg.  v.  Dolan,  the  conviction, 
it  must  be  conceded,  is  wrong.  But  the  facts  of 
this  case  are  more  Uke  the  view  taken  by  Cress- 
well,  J.,  in  Reg.  v.  Dohn,  *'  that  while  the  goods 
were  in  the  hands  of  the  policeman  they  were  in  the 
custody  of  the  law ;  and  the  owner  could  not  have 
demanded  them  from  the  policeman,  or  maintained 
trover  for  them.**  In  thieit  case  the  real  owner 
intervened,  and  had  manual  possession  of  the  stolen 
goods ;  here  he  does  not.  The  goods  belonged  to 
Uie  ndlway  passenger,  and  the  company  are  only 
bailees.  [M!ellob,  J. — ^The  policeman  merely 
opened  the  bundle  in  the  course  of  its  transit  to  see 
what  was  in  it,  and  then  sent  it  according  to  its 
direction.  It  was  in  the  hands  of  the  policeman, 
not  of  the  company.  Erlb,  C.  J.-— Suppose  a 
labourer  steals  Wheat,  and  he  sends  it  by  a  boy  to 
his  accomplice,  and  the  policeman  stops  the  boy, 
ascertains  what  he  has  got,  then  tells  him  to  go  on 
and  follows  and  apprehends  the  accomplice,  is  not 
the  accomplice  guilty  of  feloniously  receiving? 
Mellor,  J. — Here  the  policeman  does  nothing  to 
alter  the  destination  of  the  bundle.  The  dement 
of  the  real  owner  dealing  with  the  stolen  property 
is  wanting  in  this  case.  S^EATnro,  J. — Scott  directs 
the  address  to  be  changed.]  The  bundle  was  sent 
by  the  thieves  through  the  railway  company  to  the 
receivers ;  the  real  owner  had  nothing  to  do  with 
this  part  of  the  transaction.  [Lttsh,  J. — ^If  the  true 
owner  had  sued  the  company  for  the  property,  the 
company  could  not  have  justified  detaining  or  con- 
verting it.]  If  a  policeman  knows  of  stolen  goods 
being  in  the  hands  of  an  innocent  agent,  and  does 
not  take  possession  for  the  owner,  and  the  innocent 
agent,  by  the  policeman's  directions,  delivers  them 
to  a  receiver,  that  does  not  prevent  the  receiver 
being  guilty  of  feloniously  receiving. 

Pearre  in  reply. — Before  the  bundle  was  sent  out 
for  delivery  the  thieves   were  in   custody,   and 


having  secured  them  Caipenter  then  gives  orders 
for  the  bundle  to  be  delivered  to  the  receiver. 
Carpenter  was  the  servant  of  the  railway  company, 
who  are  the  owners  for  the  purpose  of  this  indict- 
ment, and  the  delivery  therefore  was  by  the  owners. 

[Erie,  C.  J.  and  Mellor,  J.  were  of  opinion  that 
the  conviction  was  right,  but  Martin,  B.,  Keating 
and  Lush,  JJ.  held  the  conviction  wrong.  In 
consequence  of  the  prisoner  having  suffered  half 
the  term  of  imprisonment  from  inability  to  get  bail 
and  tiie  further  unavoidable  delay,  the  case  was  not 
sent  to  be  argued  before  aU  the  judges.] 

Mabtin,  B. — ^I  think  that  this  conviction  was 
wrong  on  two  grounds,  the  one  substantial  the  other 
formal.  I  think  that  Mr.  Pearce's  argument, 
founded  on  the  indictment,  that  the  property  is  there 
laid  to  be  property  of  the  railway  company,  is  well 
founded;  and  it  seems  to  me  that Do&m'i  case  applies 
to  this. 

ERI.B,  C.  J.— I  am  of  opinion  that  the  conviction 
was  right.  The  question  is,  whether  at  the  time 
this  stolen  property  was  received  by  the  prisoner 
it  was  the  proper^  of  the  London  and  Brighton 
BaUway  Company,  and  if  so,  whether,  when  the 
policeman  Carpenter  caused  the  delivery  to  be 
stopped  for  the  purpose  of  detecting  the  parties 
implicated,  it  thereby  lost  the  character  of  stolen 
property.  If  it  had  lost  the  character  of  stolen 
property  at  the  time  it  was  received  by  the  i»isoner, 
the  receiving  by  her  will  not  amount  to  f dony.  But 
in  this  case  I  think  that  the  railway  company,  when 
they  took  this  bundle  into  their  possession,  were 
acting  as  bailees  of  the  thief,  and  were  innocent 
agents  in  forwarding  it  on  to  the  receiver,  and 
that  the  things  did  not  lose  their  character  of  stolen 
property  by  what  was  done  by  the  policeman. 

Kbatdto,  J.— I  agree  with  my  brother  Martin,  B. 
that  tiie  conviction  was  wrong.  It  seems  conceded, 
on  the  authority  of  Dolan's  case,  that  if  the  pro- 
perty had  got  back  again  for  any  time  into  the 
hands  of  the  true  owner,  the  conviction  would  be 
wrong.  It  is  said  that,  in  this  case,  the  owners 
mentioned  in  the  indictment,  the  railway  company, 
were  not  the  real  owners,  whereas  in  Dolan's  caae 
the  real  owner  intervened.  But  I  think  there  is  no 
distinction  in  principle  between  this  case  and  that, 
llie  railway  company  are  alleged  in  the  indictment 
to  be  the  owners  of  the  property,  and  we  sitting 
here  can  recognise  no  other  persons  than  them; 
they  are  the  owners  from  whom  the  property  was 
stolen,  and  it  got  back  to  their  possession  before  it 
was  received  by  the  prisoner.  I  can  see  no  real  dis- 
tinction between  this  case  and  Dolan's.  All  the 
reasons  given  for  the  judgment  in  that  case  apply 
equally  to  the  case  of  the  ownership  in  this -case. 
The  principle  I  take  to  be,  that  when  once  the  party 
having  the  right  of  control  of  the  property  that  is 
stolen  gets  that  control,  the  transaction  is  at  an  end, 
and  there  can  be  no  felonious  receipt  afterwards.  I 
think  the  test  put  by  my  brother  Lush  in  the  course 
of  the  argument,  as  to  the  real  owner  suing  the  rail- 
way company  for  the  projierty  after  they  had  got 
the  control  of  it,  is  decisive  of  the  matter. 

Mellor,  J. — ^I  agree  entirely  with  my  brother 
Erie,  C.  J.,  and  think  the  conviction  was  right. 
The  indictment  rightly  alleges  the  property  to  have 
been  in  the  railway  company  at  the  time  it  was 
stolen ;  they  had  the  bailment  of  it  from  the  true 
owner.  Then  it  is  stolen  while  in  their  custody, 
and  the  next  step  is,  the  thieves  afterwards  send  a 
portion  of  it  by  the  same  railway  company  to  be 
forwarded  to  tlie  receiver  at  Brighton.  So  that  the 
ndlway  company  get  possession  of  this  part  from 
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ilie  thieves  under  a  new  bailment.  Then  the  police- 
man examines  the  property,  and  directs  it  not  to  be 
idrwarded  nntil  further  orders ;  but  this  was  not 
done  with  the  view  of  taking  possession  of  it,  or 
altering  its  transit,  but  merely  to  see  whether  it 
was  the  stolen  property.  I  agree  with  Dokm's  case, 
but  in  the  present  case  I  think  the  stolen  property 
had  not  got  back  to  the  true  owner. 

LiTsa,  J. — ^I  agree  with  my  brothers  Martin,  B. 
and  Keating,  J.,  and  think  that  the  conTiction  was 
wrong.  I  think  that  the  goods  had  got  back  to  the 
owner  from  whom  they  had  been  stolen.  Had  the 
xailwav  coxnpany  innocentiy  carried  the  goods  to 
their  destination,  and  deliYeied  them  to  the  prisoner, 
the  felonious  receipt  would  hare  been  complete; 
bat  while  the  goods  are  in  their  possession,  having 
been  previously  stolen  from  them,  the  goods  are 
inspected,  and  as  soon  as  it  was  discovered  that 
tiiey  were  the  goods  that  had  been  stolen,  the  rail- 
way company  did  not  intend  to  cany  them  on  as 
the  agents  of  the  bailor ;  the  forwarding  them  was  a 
mere  pretence  for  the  purpose  of  finding  out  who 
the  receiver  was.  It  was  not  competent  to  the 
ndlway  company  to  say,  as  between  them  and  the 
original  bailor,  that  they  had  not  got  back  the  goods ; 
they  were  bound  to  hold  them  for  him.  In  after- 
wards forwarding  the  goods  to  the  prisoner,  the 
company  were  using  the  transit  merely  as  the  means 
of  detecting  the  receiver. 

MAJtmr,  B.-— I  only  wish  to  add,  that  I  meant  to 
•ay  that  I  think  the  conviction  wrong  in  substance 
ill  consequence  of  the  interference  of  the  policeman 
with  the  property,  and  this  independently  of  the 
tern  of  indictment. 

^  Conviction  quashed. 


MAaiBTKATES'  OOUBTS. 

HABLBOROUGH-STBEET    POLICE   COUBT. 

Mondt^y  Jan,  8,  1866. 

(Before  Mr.  Knox.) 

Metropolitan  Building  Act, 

1.  What  iaa  ^  building  "for  the  purposes  of  the  Act  f 

2.  What  extensionj  if  any,  should  be  given  to  the  term 
**puUed  doumf" 

8.  How  should  a  building  be  measured  in  cubic  feet  f 

Mi,  Kkox  said : — ^This  is  a  summons  taken  out  at 
the  instance  of  the  district  surveyor  of  St  Ann's, 
Soho,  and  St.  Martin's-in-the-Fields,  against  the 
builder  employed  in  the  re-construction  of  Savile- 
house,  Leicester-square.  SavUe-house  was  burnt 
down  on  the  20th  Feb.  1866,  and  of  the  building 
after  the  fire  there  remained  the  two  party,  or  west 
and  east  walls,  partially  damaged  by  the  action  of 
the  lire,  the  front  or  south  widl  towards  Leicester- 

2uare,  the  northern  walls  of  the  public  building, 
K)  to  a  considerable  extent  injured  by  the  fire; 
indeed  the  north  wall  of  the  front  building  was  well 
nigh  wholly  destroyed,  also  to  a  considerable  es^tent 
injured  by  the  firo.  The  roof  and  floors  were  gone, 
and  for  all  practical  purposes  connected  with  the 
discussion  of  this  summons  it  may  be  said  broadly 
that  the  interior  of  the  building  was  destroyed  by 
ilie.  ^  Of  Savile-house  nothing  remained  but  the 
dilapidated  sheU ;  with  this  exception  Savile-house 
was  left  by  the  fire  a  mero  heap  of  ruin.  Now  the 
law  is,  that  *'  whenever  any  old  building  has  been 
taken  down  to  an  extent  exceeding  one-lulf  of  such 
building,  such  half  to  be  measured  in  cubic  feet,  the 
rebuilding  thereof  shall  be  deemed  to  be  Uie  erection 
of  a  new  building,  and  every  portion  df  such  old  I 


building  that  is  not  in  conformity  with  the  regula- 
tions of  tills  Act  shall  be  forthwith  taken  down." 
These  are  the  very  words  of  the  Act ;  but,  although 
the  terms  used  by  the  Legislature  would  appear 
at  first  sight  to  be  clear   and   explicit   enough, 
yet  as  it  has  turned  out   almost  every  phrase 
has  become  the  subject  of  keen  and  anxious  dis* 
cussion.    The  most  important  questions  raised  ar^ 
however,  three  in  number :  1.  What  is  a  building 
for  the  purpose  of  the  Act  ?    2.  What  extension,  if 
any,  should  be  given  to  the  term  used  in  the  Act  of 
<<piUled  down?*'    8.   How  should  we  proceed  in 
oi^er  to  measure  the  contents  of   a  building  in 
cubic  feet?    Other  minor  points  have  beenraised, 
but  upon  tbe  conclusion  I  may  arrive  at  imder  the 
three  heads  just  named  my  decision  must  turn. 
First,  then,  what  is  a  building?    Is  it  a  shell,  the 
four  outer  walls,  or  ii  it  these  with  the  addition  of 
the  floor  and  roof,  or  is  it  aU  these  and  whatever 
else  is  contained  within  these  limits?    I  see  no 
reason  for  any  variation  between  the  condusiona 
of  common  sense  and  usage  and  the  conclusiona 
which  I  must  arrive  at  after  a  careful  perusal  of 
this  statute  as  to  the  intentions  of  the  Legislature. 
As  far  as  may  be  I  would  let  the  statute  interpret 
itself  whenever  we  are  left  to  seek  the  intentions  of 
the  Legislature  without  help  from  the  preliminary 
deflnitions.    In    the   present  case,   however,  de* 
finitions  do  help  us  in  an  indirect  way.    I  flnd 
amongst  them  that  "  the  arrear  of  every  building 
shall  be  deemed  to  be  the  superflcient  of  a  hori- 
zontal section  of  such  building  made  at  the  point 
of  its  gzeatest  suif  ace,  including  the  external  walla 
and  such  portions  of  the  party  walls  as  belong  to  the 
building."    Here  then  the  external  walls  and  the 
party  walls  are  spoken  of  by  the  framers  of  the 
Act  in  such  a  way  as  must  preclude  the  idea  that 
thev  looked  upon  the  shell  of  the  building  and  the 
building  as  identicaL  It  may,  perhaps,  at  this  point 
be  best  to  add  that  I  have  not  considered  it  neces- 
sary to  go  at  any  length  into  the  discussion  as  to 
the  attached  buildings,  inasmuch  ,as  though  the 
point  were  found  for  the  deft,  it  would  not  better 
his  case.    I  should,  however,  add  that  on  personal 
inspection  the  attached  buildings   did  not  exceed 
the  height  of  the  ground  flooring,  and  therefore 
cannot  be  taken  into  account  in  increase  of  the 
cubical  contents.     Next,  when  can  a  building  be 
said  to  be  pulled  down?    Is  it  necessary,  as  con- 
tended by  the  learned  counsel  for  the  deft.,  that  the 
meaning  must  be  confined  to  occasions  where  a 
building  has  been  pulled  down  by  the  hands  of 
workmen  acting  under  competent  direction  and  of 
set  purpose,  or  does  it  mean  if  a  building  is  levelled 
with  the  ground  by  the  act  of  God,  as  by  lightning, 
or,  as  with  Savile-house,  if  destroyed  by  fire ;  or 
even  if  it  had  fallen  to  the  ground  by  sheer  decay, 
that  then  it  should  not  be  re-erected  in  conf  ormi^ 
with  the  provisions  of  the  Act?    Surely,  such  an 
absurdity  could  never  have  been  intended  as  that  if 
a  ruinous  buUding  shoidd  tumble  down,  because  it 
was  ruinous,  then  that  it  should  be  sufficient  to 
restore  it  to  the  condition  in  which  it  was  the 
moment  before  its  fall.    I  have  little  of  my  own  to 
add  to  what  was  urged  by  the  learned  counsel  for 
the  complainant  on  the  point.   I  do  not  consider  the 
Act  under  review  as  a  penal  Act,  although  it  con- 
tains penalties.    It  is  an  Act  intended  for  the  pro- 
tection of  the  public.    Oufof  regard  for  existing 
interests  it  does  not — save  as  far  as  the  provisions 
for  '* dangerous  structures"  are  concerned — suiter- 
fere  with  old  buildings;  but  when  they  are  once 
down,  it  enacts  they  nhaU.  be  erected  in  conformity 
with  the  provisions  of  the  Act    It  is  a  statute  that 
should  be  read  libmlly  for  the  public  protection. 
Such,  I  feel  sure,  was  the  meaning  of  the  Legisla- 
ture, and  although  the  term  used  might  have  been 
more  comprehensive,  it  is,  I  think,  sufficient  to  jus- 
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tify  the  yiew  that  when  An  old  buildiDg  is  once 
down  any  re-erection  should  be  considered  as  within 
the  meaning  of  the  section  of  the  Act  now  under 
review.  Sayile-house,  then,  was  a  building — an 
old  building—  which  has  been  pulled  down  within 
the  meaoing  of  the  Act.  I  now  come  to  the  third 
point,  which  is  as  to  how  the  cubical  contents  of  a 
building  should  be  measured.  I  should  hare  thought 
this  plain  enough,  according  to  the  calculation  of 
height,  length,  and  breadth  in  the  usual  way.  I 
cannot  but  say  that,  as  it  seems  to  me,  a  good  deal 
of  somewhat  perverse  ingenuity  has  been  employed 
in  making  that  obscure  which  is  sufficiently  clear. 
I  am  not  here  to  inquire  into  the  methods  of  oUca- 
lation  employed  by  professional  men,  save  in  so  far 
as  I  ask  myself  if  they  or  any  of  them  cany  out 
the  intentions  of  the  Legislature.  If  they  do  this, 
I  am  satisfied.  If  not,  I  reject  them.  I  say  that 
irhat  must  be  calculated  is  not  the  solid  contents  of 
the  containing  limits,  lees  the  roof  and  floor,  but  it 
must  include  the  space  contained  within  these 
limits.  Take  advantage  of  the  shell  as  an  instru- 
ment of  calculation ;  it  is  little  more.  The  methods 
propounded  by  the  district  surveyor  and  Mr.  Nelson, 
the  architect  of  the  building,  appear  to  me  equally 
faulty,  inasmuch  as  both  of  them  ignore  the  por- 
tions of  the  building  contained  witMn  the  walls,  as 
floors,  roofs,  staircases,  &c.  The  district  surveyor, 
has,  I  think,  withdrawn  his  calculation,  as  based  on 
a  faulty  method,  and  he  has  done  well.  Of  Mr. 
Nelson's  plan  i(  is  sufficient  to  say  that  its  result  is 
a  reductio  ad  absurdwn.  That  gentleman  appears  to 
have  proved  to  his  own  satisfaction  that  half  of 
8avile-house  is  standing.  I  can  only  say  that  I 
was  there  last  week.  I  saw  several  large  portions  of 
the  building  represented  by  walls  in  a  ruinous  con- 
dition. One  portion  of  a  party  wail  had  received  a 
new  facing,  but  I  cannot  say  I  had  any  very  robust 
confidence  as  to  what  lay  beneath.  The  fire  must 
have  acted  very  partially  indeed  if  it  treated  three 
d  the  wails  in  so  unhandsome  a  way,  and  left  the 
fourth  in  a  sound  condition.  But  to  return  to  our 
more  immediate  subject,  the  method  propounded  by 
Mr.  Reeves,  the  surveyor  to  the  Metropolitan  Gom- 
missioners  of  Police,  has  this  advantage,  that  it 
actually  takes  account  of  the  cubical  contents  of 
the  building,  and  does  so  in  a  satisfactory  and 
scientific  way,  which  cannot,  as  I  think,  be  im- 
peached. If,  then,  I  am  right  in  the  view  that  the 
term  "bmlding"  in  the  Act  means  the  "entire 
building,"  and  not  merely  the  sheU,  it  is  obvious 
that  upon  Mr.  Reeve's  method  very  considerably 
more  than  half  the  building  is  gone.  Savile-house 
must  be  reconstructed  according  to  the  conditions 
imposed  by  the  Act  of  Parliament,  and  every  por- 
tion of  such  building  which  is  not  in  conformity 
with  the  provisidns  of  the  Act  now  under  review 
must  be  taken  down,  judgment  must  then  go  for 
the  district  surveyor,  which  will  be  in  the  form  of 
an  order  to  comply  with  the  requisition  of  the  sum- 
mons in  the  usual  way. 

Skigk  said  he  would  take  a  case  under  the  106th 
section. 

Mr.  Knox. — You  are  at  liberty  to  do  so  provided 
the  points  raised  are  purely  points  of  law.  The  only 
point  before  mo  is  as  to  the  meaning  of  the  words 
'taken  down."  The  builder  will,  of  course,  give 
security  for  costs,  and  an  undertaking  to  desist  m 
the  meauwhilc  from  all  works  being  the  subject  of 
discussion  on  the  present  summons. 
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Beported  by  Thomas  Bbooksdahk  and  E.  SnwAss  Boobb, 

Esqn^,  Bairlaten-at-Law. 

Jan.  24,  25,  26,  and  March  24, 1866. 
(Before  the  Lobds  Jubtiobb.) 

GoLDSMiD  V.  Thb  Tunbridob  Weli<8  IuFsoYSiaEHT 

CoiousaioinsEa. 

Ajicient  stream — Sewage— Discharge  into  stream-^-Pre- 
scrwtive  right  to — Injurif — Scientific  evidence. 

When  a  man  has  a  ri^ht  to  the  use  of  an  ancient  stream 
flowing  through  his  kmdy  and  sewage  matter  is  to 
disduarged  into  it  as  to  cause  him  either  preteast 
permanent  injury,  or  such  injury  as  from  the  nature  oj 
the  case  is  Ulauy  to  continue  and  increase  so  as  to 
become  serious  and  permanent,  the  Court  wiUgrcait  an 
injunction  to  restrain  the  discharge. 

In  determining  whether  the  injury  is  serious  or  not,  the 
Court  wiU  reaard  aU  the  circumstances  that  may  arise 

from  it ;  and  important  amongst  these  is  the  effect  o^ 
the  nuisance  upon  the  vahbs  of  the  estate,  and  tue 

prospect  of  dealing  with  it  to  advantage. 

The  commissioners  under  heal  Acts  for  suchpurposes  as 
above  mentioned  have  no  authority  to  commit  ^  a 
nuisance  upon  property  lying  beyond  their  jurisdiction 
under-  those  Acts. 

And  assuming  that  a  right  so  to  discharge  sewage  waht 
he  acquired  by  prescription,  it  can  only  be  acquired  by 
a  discharge  which  showd  prejudicial^  affect  the  estate 
of  twenty  year^  duration. 

Observations  of  Turner,  L.  J.  upon  scientific  evide^  in 
such  cases. 

This  was  an  appeal  by  the  def ts.  from  a  decree 
of  the  M.  R.,  reported  18  L.  T.  Rep.  N.  S.  362,  where 
the  circumstances  are  sufficiently  stated. 

Bolt,  Q.  C,  BaggaUay,  Q.  C,  and  Eenshaw,  in  sup- 
port of  l£e  decree  on  bdialf  oif  the  pit.,  referred  to 
The  Birmingham  Canal  Con^any  v.  Uoyd,  18  Yes. 

516; 
Wood  V.  Wand,  3  Ex.  748 : 
The  Attorney-General  v.  The  Sheffield  Gas  Conmateri 

Company,  3  De  G.  :BL  &  G.  304 ; 
The  Attorney-General  v.  The  Mmfor,  Aldennen,  ^ 

of  Kingston-on-Thames,  12  L.  T.  Rep.  N.  S.  666; 
Balfour  v.  Tumley,  9  Jur.  N.  S.  376 : 
The  Attorney-General  at  relation  of  the  Trustees  of 

the  River  Lea  v.  The  Metropolitan  Board  of  Works, 

lH.ftM.298;  9  L.  T.  Rep.  N.  8.  139; 
Gator  V.  The  District  Board  of  Works  for  Lewisbam, 

n  Jur.  N.  S.  340;  10  L.  T.  Rep.  K.  6.  236. 

Seiwyn,  Q.  C.  and  John  Pearson  supported  the 
appeal,  and  referred  to 

Elmhirtt  v.  Spencer,  2  De  G.  H.  &  G.  46  ; 

ffaines  v.  TayL^,  10  Beav.  76 ;  2  Ph.  209 ;  and  to 

The  Mayor,  ^-c,  of  Liverpool  v.  The  ChorU^  Wcier- 
works  Company,  2  De  G.  M.  &  G.  852, 
to  show  that  there  is  a  distinction  between  a  public 
and  a  private  pit.  in  cases  of  nuisance.  On  the  ques- 
tion as  to  the  degree  of  injury  upon  which  this 
court  will  interfere,  they  cited 

Clarke  v.  Clark,  13  L.  T.  Rep.  N.  8.  482;  1  Law 
Rep.  16,  Oh.  App. ; 

Durell  V.  Prkchard,  13  L.  T.  Rep  N.  S.  645; 

Moore  v.  Marrabk,  13  L.  T.  Rep.  N.  8.  725 ; 

Bobson  V.  Whittin^tam,  13  L.  T.  Rep.  K.  8.  780. 

At  the  conclusion  of  the  arguments  judgment 
was  reserved  until  the  24th  March,  when 

Lord  Justice  Tubnbb  said:— This  is  an  appeal 

by  the   defts.  from  a  decree   of  the  M.  R.     Tho 

pit.  in  the  suit  is  the  proprietor  of  a  large  estate  in 

I  the  neighbourhood  of  Tunbrldge  Wells ;  the  defts. 
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are  commissioners  under  local  Acts  for  (amongst 
other  purposes)  cleansing  and  improving  that  town 
A  considerable  part  of  the  town  is  built  upon  a  hilL 
at  the  foot  of  which  runs  a  brook  called  Calyerley, 
Brook.  Some  of  the  drainage  from  this  part  of  the 
town  appears  to  have  found  its  way  into  this  brook 
before  the  passing  of  the  local  Acts ;  and  some  time 
after  tiie  passing  of  those  Acts  the  defts.  coyered 
orer  the  brook  where  it  was  opposite  the  town  and 
for  some  little  way  further  down,  and  built  a  large 
sewer  there  into  which  the  whole  drainage  of  this 
part  of  the  town  has  eyer  since  been  and  is  now 
carried.  The  number  of  houses  in  this  jpart  of 
the  town  has  of  late  years  yery  much  increased, 
and  in  consequence  there  has  been  a  much  greater 
ooantity  of  sewage  brought  into  this  sewer 
man  there  formerly  used  to  be.  This  sewage  is 
discharged  into  the  brook,  and  the  quantity  so 
discharged  is  now  yery  large,  amounting  at 
times  to  from  200  to  800  gallons  per  minute. 
It  is  admitted  on  all  hands  that  at  the  mouth 
of  the  sewer  the  smell  from  the  drainage  thus  dis- 
charged from  the  brook  is  most  foul  and  offensive. 
The  brook  thus  charged  with  the  sewage  runs  from 
the  mouth  of  the  sewer  for  the  distance  of  about  a 
mile  and  a  half  through  an  estate  called  Colebrook 
Park  Estate,  down  to  a  place  called  the  Great  Lodge, 
and  in  tiiis  part  of  its  course  it  is  at  some  points 
diverted  by  means  of  penstocks  (a)  or  carrier  ditches 
into  some  meadows  by  the  side  of  the  brook, 
for  the  purpose  of  irrigating  and  fertilising  the 
meadows.  By  this  process  of  irrigation  much  of 
the  sewage  is,  of  course,  deposited  upon  the  meadows, 
but  all  which  is  not  so  deposited  returns  into  the 
brook,  and  this  process  of  irrigation  is  not  continued 
throughout  the  year.  It  is  discontinued  for  about 
two  or  three  months  in  the  summer.  At  Great 
Lodge  the  brook  enters  the  plt/s  estate,  and  flows 
across  it  for  a  short  distance  to  a  mill  called  Powder 
Blill,  which  is  worked  by  it  At  the  Powder  Mill 
the  brook  leaves  the  plt.'s  estate  and  flows  for  a 
abort  distance  across  other  lands;  but  it  then 
re-enters  the  pit's  estate  and  flows  through  it  down 
to  a  lake  in  the  park  belonging  to  the  estate,  which 
is  distant  about  three  miles  and  a  half  from  Tun- 
bridge  Wells.  After  ppssing  through  this  lake  it 
flows  down  to  another  mill  in  the  estate  called  the 
Priory  Mill,  which  it  also  works,  and  soon  after 
passing  this  mill  it  leaves  the  estate  and  passes 
down  to  a  place  called  the  Postern,  whence  it  ulti- 
mately finds  its  way  into  the  river  Medway. 

In  the  month  of  June  1864  the  pit  was  informed 
by  his  resident  agent  that  the  water  of  the  lake  was 
less  clear  than  it  ought  to  be,  and  that  this  was 
considered  to  be  attributable  to  the  Tuubridge  Wells 
sewage  being  emptied  into  the  Calverley  brook.  The 
pit  ti^en  instituted  inquiries  upon  the  subject,  and 
applied  to  the  defts.  to  discontinue  emptying  the 
sewage  into  the  stream,  but  without  effect,  and 
thereupon,  in  the  month  of  Nov.  1864,  he  filed  the 
boll  in  this  cause.  The  bill  charges  that  t^e  defts. 
refuse  to  stop  the  discharge  of  the  sewage  and  other 
offensive  matters  into  the  brook,  and  they  allege 
and  pretend  that  the  outfall  of  the  drainage  has 
flowed  in  the  same  direction  from  time  immemorial ; 
but  the  pit  charges  that,  by  reason  of  the  increase 
of  the  town  and  of  the  improved  system  of  drainage, 
the  drainage  flowing  into  the  brook  has  become 
loaded  with  feculent  and  offensive  matter,  whereby 
the  water  of  the  brook,  and  of  the  plt*s  lake  and 
miUstream,  has  become  fouled  and  contaminated ; 
that  previously  the  water  was  pure  and  wholesome, 
fit  for  drinking  and  other  domestic  purposes,  and 
that  the  injury  has  been  gradually  increasing  for 
the  last  three  or  four  years,  and  such  injury  wUl  be 

(a)  FxsBTocK,  a  sort  of  ilaioe  pUoed  In  the  wftter  of  a  mill- 
pond;  aflood-gftta— 2Wdr«yoftn«ofi'<Z>idKmanr,  edit  of  1827. 


greatly  increased  as  well  by  the  continuance  of  the 
emptying  of  the  present  sewage  as  by  the  increased 
quantity  to  be  so  emptied,  as  the  town  of  Tunbridge 
Wells  increases.  Ajid  the  bill  prays  an  injunction 
to  restrain  the  defts.  from  causing  or  permitting  the 
sewage  to  be  discharged  or  flow  into  the  brook,  or 
to  p^ute  the  water  of  the  pit's  lake  and  null- 
stream,  or  to  injure  the  health  of  or  injuriously 
affect  the  pit.,  his  family,  servants,  and  tenants. 
The  cause  was  heard  before  the  M.  R.  in  the  month 
of  November  last,  and  on  the  24th  of  that  month 
his  Lordship,  after  considering  the  evidence,  of 
which  there  is  a  great  deal  on  both  sides,  made  the 
following  decree : — ^That  an  injunction  be  awarded 
to  restrain  the  defts.  from  causing  or  permitting  the 
sewage  and  other  offensive  matters  draining  from 
the  town  of  Tunbridge  Wells  to  be  discharged  or 
flow  into  Calverley  brook  in  such  manner  as  in- 
juriously to  affect  the  water  of  the  brook  as  it  flows 
through  tiio  pit's  land,  and  that  the  defts.  should 
pay  the  plt.'s  costs,  with  liberty  to  apply.  It  is 
from  this  decree  that  the  present  appe^  has  been 
brought  by  the  defts. 

The  argument  in  this  appeal  turned  mainly  upon 
the  question  whether  the  discharge  by  the  ddfts. 
amounted  to  or  occasioned  a  nuisance  presently  affect- 
ing the  pit's  estate ;  and  if  it  did  not,  then  whether 
the  continuance  of  the  discharge  would  result  in  pro- 
ducing such  a  nuisance ;  and,  in  either  case,  whether 
the  nature  and  extent  of  the  nuisance,  present  or 
prospective,  was  such  as  that  this  court  ought  now 
to  interfere  by  injuncUon  to  prevent  the  discharge. 
But  in  the  course  of  the  arguments  upon  these 
points  it  was  suggested  on  the  part  of  the  pit  that, 
unless  this  court  interposed,  a  prescriptive  right  to 
discharge  the  sewage  into  the  stream,  to  the  preju- 
dice of  the  plt.'8  estate,  might  be  acquired  by  the 
defts. ;  and  to  this  argument  the  answer  on  the  part 
of  the  defts.  was,  that  such  a  prescriptive  right,  if 
it  could  be  acquired  at  aU,  had  been  already  acquired 
by  them. 

It  wUl  be  convenient,  therefore,  flrst  to  dispose  of 
this  point,  and  I  am  of  opinion  that  the  defts.  have 
not  acquired  any  such  prescriptive  right.  I  assump, 
but  without  meaning  to  give  any  opinion  upon  the 
point,  that  such  a  right  might  well  be  acquired ;  but 
I  think  that  it  could  be  acquired  only  by  a  continu- 
ance of  the  discharge  of  the  sewage  prejudicially 
affecting  the  estate,  at  least  to  some  extent,  for  the 
period  of  twenty  years  ;  and  I  think  that  the  evi- 
dence sufficiently  shows  that  the  discharge  has  not 
prejudicially  affected  the  estate  for  so  long  a  period. 
This  point  may,  therefore,  be  laid  out  of  tiie  case. 

In  disposing  of  the  case  we  may  also  assume  that 
the  foulmg  of  the  stream  b^  the  defts.  amounts  to  a 
nuisance  at  law,  and  that  if  this  nuisance  seriously 
affects  the  estate  this  court  ought  to  interfere  to 
prevent  it  There  is  not,  so  far  as  I  can  find,  any- 
thing in  the  provisions  of  the  Acts  of  Parliament 
under  which  the  defts.  are  acting  to  authorise  them 
to  commit  a  nuisance  up3n  property  beyond  the 
range  of  their  jurisdiction.  They  could  not  possibly, 
so  far  as  I  can  see,  be  justified  in  discharging  the 
whole  of  the  sewage  of  Tunbridge  Wells  bodily  upon 
land  not  belonging  to  them,  and  lying  immediately 
beyond  the  limits  to  which  their  powers  extend; 
and  if  they  have  no  right  to  do  this,  neither  can 
they,  as  it  seems  to  me,  have  the  right  to  send  down 
the  sewage  upon  an  estate  which,  although  more 
distant,  would  be  prejudicially  affected  by  it 

We  come  then  to  the  questions  I  have  already 
proposed,  the  first  of  which — the  question  of  a  pre- 
sent nuisance — ^is  properly  a  question  of  fact  depend- 
ing upon  the  weight  of  the  evidence  upon  one  side 
and  upon  the  other.  There  are  two  distinct  branches 
of  this  evidence :  first,  what  may  be  called  the  scien- 
tific evidence ;  and  secondly,  the  evidence  which 
points  to  tiiie  facts  as  they  actually  stand.  Speaking 
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with  all  possible  respect  to  the  scientific  gentlemen 
who  have  g^yen  their  evidence  in  this  case,  and  as 
to  whom  it  is  but  jnst  to  aaj  Uiat  they  have  dealt 
with  the  case  most  ablpr  and  most  impartiallj,  I 
think  that  in  cases  of  this  nature  much  more  weight 
is  due  to  the  facts  which  are  proved  than  to  conclu- 
sions drawn  from  scientific  investigations.  The 
conclusions  to  be  drawn  from  scientific  investigations 
are,  no  doubt,  in  such  cases  of  great  value  in  aid 
or  in  explanation  and  qualification  of  the  facts  which 
are  proved ;  but,  in  mv  judgment,  it  is  upon  the  facts 
which  are  proved,  ana  not  upon  such  conclusions, 
that  the  court  ought,  in  these  cases,  mainly  to  rely. 
I  think  so  the  more  strongly  in  this  particular  case, 
because  it  is  obvious  that  the  scientific  examina- 
tions which  have  been  made  of  the  water  of  this 
brook  must  have  depended  much  upon  the  state  of 
circumstances  which  existed  at  the  time  when  these 
investigations  took  place.  They  might  well  have 
been  affected  by  the  force  of  the  stream  at  the  time 
of  the  investigations,  and  probably  by  the  state  of 
the  weather,  as  tending,  or  not  tending,  to  the  diffu- 
sion or  dispersion  of  noxious  smells.  In  my  view 
of  this  case,  therefore,  the  scientific  evidence  ought 
to  be  considered  as  secondary  only  to  the  evidence 
as  to  the  facts.  How  then  does  this  case  stand  as 
to  the  facts  in  proof  ?  There  are  many  witnesses  on 
the  part  of  the  pit,  who  depose  to  the  fact  that, 
imtil  within  the  last  few  years,  the  water  of  this 
brook  was  fit  to  be  used,  and  was  used,  by  them  for 
drinkiog  and  for  domestic  purposes,  and  that  it 
cannot  now  be  so  used.  Some  of  these  witnesses 
speak  to  the  state  of  the  water  above,  and  others  of 
them  to  its  state  below,  the  Powder-mill.  Three  of 
these  witnesses  have  been  cross-examined  on  the 
part  of  the  defts.,  namely,  Seabrook,  Lower,  and 
Crowhurst  Seabrook's  evidence  may,  I  think,  be 
laid  out  of  the  case;  he  speaks  to  the  state  of  the 
water  at  the  Priory-mill,  and  I  am  not  satisfied  that 
the  state  of  the  water  there  to  whidi  he  speaks  can 
be  connected  with  the  sewage.  Lower  may 
certainly  be  said  to  have  been  proved  by 
bis  cross-examination  to  have  gone  too  far 
in  his  aflldavit,  but  the  evidence  of  the 
other  witness,  Crowhurst,  does  not  seem  to  me 
to  have  been  in  any  way  displaced;  but  then  his 
evidence,  it  is  to  be  observed,  applies  only  to  the 
state  of  the  water  above  the  Powder-mill.  Other 
witnesses,  however,  who  sp^  to  the  state  of  the 
water  bcdow  that  point  have  not  been  cross- 
examined,  and  I  see  nothing  whatever  to  affect 
fheir  testimony,  which  in  mv  opinion  is  of  much 
importance,  more  especially  the  aflldavit  of  Beecher, 
who  speaks  to  the  state  of  the  water  at  the  Postern. 
On  the  part  of  the  defts.  there  is  but  little  direct 
evidence  as  to  the  state  of  the  water.  The 
Bametts  by  their  aflldavit  say  that  the  water  of  the 
brook  hatf  never  been  fit  for  drinking  or  domestic 
purposes  ;  but  they  appear  to  have  lived  at  Cole- 
brook,  and  one  of  them  admits  that  the  water  is 
now  worse  than  it  used  to  be.  Two  others  of  the 
witnesses  on  the  part  of  the  defts.,  who  speak  to 
the  state  of  the  water  at  the  Powder-mill,  say  that 
there  has  been  no  difference  in  it  during  the 
last  seven  years,  and  that  they  have  not  seen 
any  night  soil  or  matter  of  that  description 
on  the  pond  of  the  milL  As  to  the  curect 
evidence  on  the  part  of  the  defts.,  therefore,  it 
is  to  be  observed  that  that  of  the  Bametts  does  not 
apply  to  the  former  state  of  the  water  below 
Colebrook,  and  that  that  of  the  witnesses  as 
to  its  state  at  the  Powder-mill  does  not  ex- 
tend to  its  state  between  that  point  and  the 
Great  Lodge.  Upon  the  fair  result  of  the  evi- 
dence on  both  sides  it  appears  to  me  that  the 
just  conclusion  to  be  drawn  from  it  is  tiiat  the 
solid  sewage  is  almost,  if  not  wholly,  deposited 
before  the  stream  reaches  the  Powder-mill,  if  not 


before  it  reaches  the  Great  Lodge;  but  that  the 
liquid  sewage  passes  on  and  befouls  the  stream 
as  well  above  as  below  the  Powder-milL  Then 
looking  to  tbe  scientific  evidence  in  connection  with 
the  facts  that  are  proved,  it  seems  to  me  that  the 
evidence  of  the  scientific  witnesses  on  the  part  oC 
the  pit  tends  much  to  corroborate  these  facts  ,aiid 
that  the  evidence  of  the  scientific  witnesses  on  the 
part  of  tiie  deft  certainly  does  not  displace  theoL 
The  defts.  have  attempted  to  refer  the  foulness  ci 
the  water  of  the  brook  to  other  causes ;  but,  in  my 
opinion,  the  evidence  on  the  part  of  the  pit.  far  out- 
weighs that  upon  the  part  of  the  defts.  upon  this 
brandi  of  the  case.  Upon  the  whole,  ther^ore,  mj 
opinion  is,  that  the  pit.  has  established  the  case  of 
nuisance  presentiv  affecting  the  estate  by  the  water 
of  the  brook  bemg  befouled  by  the  sewage  dia- 
charged  by  the  defts.  into  it 

Then  as  to  the  second  question,  that  of  proa- 
pective  nuisance,  I  am  satisfied  upon  the  evidence 
that  tiie  nuisance  in  this  case  has  been,  and  is, 
increasing,  and  in  all  probability  will  continue 
to  increase;  and  although  I  am  not  prepared 
to  say  that  if  this  case  rested  upon  prospective 
nuisance  only,  enough  is  proved  to  warrant  the  inter- 
ference of  this  court,  I  am  by  no  means  disposed 
to  think  that,  when  some  degree  of  nuisance  ia 
proved  to  exist,  and  to  have  been  increasing,  the 
court,  in  determining  whether  it  should  intmere, 
ought  not  to  have  regard  to  the  prospect  of  its 
further  continuance  and  increase.  Tue  interference 
of  the  court  in  cases  of  prospective  injury  very 
much  depends,  as  I  conceive,  upon  the  nature  and 
extent  of  the  apprehended  mischief,  and  upon  the 
certainty  or  uncertainty  of  its  arising  or  continuing^ 
and  the  fact  of  the  nuisance  having  commenced 
raises  a  presumption  of  its  continuance. 

This  brings  us  to  the  question  whether  the  nature 
and  extent  of  the  nuisance  in  this  case  is  such  that 
this  court  ought  to  interfere  by  injunction  to  prevent 
it.  I  have  throughout  felt  this  point  to  be  one  of 
some  dMculty.  I  adhere  to  the  opinion  which  was 
expressed  by  the  L.  C.  and  mvself  in  the  case  of  the 
Attorney  General  and  the  Sheffield  Gas  Consumer^ 
Company,  referred  to  in  the  argument,  that  it  is 
not  in  every  case  of  nuisance  that  the  court 
will  interfere.  I  think  that  it  ought  not  to  do 
so  in  cases  in  which  the  injury  is  merely  tem- 
porary and  trifiing;  but  I  think  it  ought  to  do 
so  in  cases  in  which  an  injury  is  permanent  ami 
serious ;  and  in  determining  whether  the  iniuiy  is 
serious  or  not,  I  think  that  regard  must  be  had  to 
all  the  consequences  which  may  fiow  f^m  it  In 
this  particular  case  I  think  that  regard  must  be  had 
not  merely  to  the  comfort  or  convenience  of  the 
occupier  of  the  estate,  which  may  only  be  interfered 
with  temp<»rarily  and  in  a  partial  degree,  but  that 
regard  must  also  be  had  to  the  effect  of  the  nuisance 
upon  the  value  of  this  estate^  and  upon  the  prospect 
of  dealing  with  it  to  advantage ;  and  I  cannot  but 
think  that  the  value  of  this  estate,  and  the  prospect 
of  advantageously  IdeaUng  with  it,  is,  and  will  be» 
affected  by  the  continuance  of  this  nuisance.  Upon 
this  ground,  and  upon  the  ground  of  tiie  water  of 
the  brook  being  rendered  unfit  for  the  use  of 
the  tenants  and  occupiers  of  the  estate,  I  think 
that  the  interference  of  ^e  court  in  this  case 
was  due.  The  defts.  relied,  not  only  by  way  iA 
bar  to  the  relief,  but  as  evidence  of  there  being  no 
substantial  injury,  upon  the  pit.  not  having  earlier 
applied  to  the  court :  but  I  think  the  delav  in 
applving  to  the  court  is  sufllciently  accounted  for 
by  the  evidence.  The  defts.  also  r^ed  much  upon 
the  case  of  EbMrst  v.  S^)enoer  (ubi  supra)  ;  but  tiiat 
case  seems  to  me  to  be  quite  distinguishable  from  the 
present  In  that  case,  as  Iimderstand  it,  the  court  was 
of  opinion  tiiat,  as  there  had  been  no  trial  at  law> 
whidi  was  necessaiy  according  to  the  then  course 
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of  the  court,  the  nuisance  wbm  not  established, ' 
snd,  further,  that  no  ininiy  had  been  proyed ;  but 
in  this  case  I  think  there  is  proof  both  of  the 
miiaance  and  of  the  iojuiy.  Upon  these  grounds 
mj  opinion  agrees  with  that  of  the  M.B.  in  this 
caae,  and  I  think  that  this  appeal  ought  to  be  dis- 
missed, and  dismissed  with  costs. 

Xiord  Justice  Knight  Bruob  said : — ^I  hare  come 
to  the  same  conclusion,  both  as  to  Uie  law,  and  as 
to  tiie  facts. 

Solicitors  for  the  def ts.  appealing,  Htthet  Tristram^ 
and  Birt,  agents  for  Cr^ifpSf  Tunbridge  Wells ; 

SoHdtors  for  the  pit,  the  resp.,  Stq>hma  and  Sofu 


V.  a  EINBEBSLEY'S  OOUBT. 
Bepoctad  by  a  T.  Bdwabds,  Eiq,,  BaniMUoM^hKW, 

Dee.  21,  22,  1865,  Jem.  18, 1806. 

Thoxas  v.  Daw. 

City  of  London  Improvemtnt  Conmissumers — hi  Geo  3, 
c.  xcL — Laid  required  for  widening  street. 

T%t  eomndseumers  appointed  wnder  the  provisions  of  57 
Geo,  3,  c.  xcL,  for  the  in^nrovement  of  the  City  of 
London^  have  no  power  to  take  a  greater  extent  of 
ground  than  theg  actnattg  reauire  for  the  purposes  con- 
tanplatedin  their  Act;  aUkough  where  a  iouse  pro- 
feets  tnto  the  street,  cmd  aportion  of  it  is  required  by 
the  commissioners  for  thepwrpose  of  widening  the  street^ 
tkey  may  take  the  whole  of  that  house  ;  out  where  a 
portion,  onh  of  apiece  of  uncooered  ground  is  similar^ 
required,  they  can  take  onfy  the  portion  required.  They 
hme  no  right  to  make  aprqfit  out  of  such  transaetionSf 
in  order  to  heni^t  the  ratepayers* 

Motion  for  an  injunction  to  restrain  the  com- 
missioners of  sewers  and  for  the  improvement 
of  the  City  of  London  from  issuing  their  war-* 
lant  to  the  sheriff  to  impannel  a  jury  to  assess 
fbe  Talue  of  the  pits.'  estate  and  interest  in  pre- 
mises situate  at  49  and  50,  Threadneedle-stroet^  and 
from  taking  any  other  proceeding  under  two  notices 
to  treat)  or  either  of  them.  The  prayer  of  the  bill 
«Ibo  asked  that  it  might  be  declared  that  the  def  ts. 
▼ere  not  entitled  without  the  consent  of  the  pits. 
to  take  possession  of  the  premises  or  any  part 


The  pits,  had  been  lessees  of  50,  Threadneedle- 
siieet,  from  the  freeholder,  for  seventy  years;  in 
Kov.  1864,  the  pits,  requiring  larger  promises,  a 
memorandiun  of  agreement  was  entered  into  between 
the  freeholder  of  both  the  houses  and  the  pits., 
whereby  the  pits,  agroed  with  their  lessors  that  on 
and  after  the  25th  Dec,  when  and  so  soon  as  the 
messuages  wero  covered  in  and  finished  to  the 
satisfaction  of  the  lessor's  surveyors,  the  lessors 
would  grant  a  lease  of  Nos.  49  and  50  to  the  pits, 
for  sixty  years,  the  lessees  covenanting  to  cover  in 
the  messuages  within  two  years,  according  to  the 
plans,  to  be  approved  of  by  the  lessor's  surveyor. 

Under  this  agreement  the  pits,  commenced  pulling 
down  No.  49. 

The  commissioners  for  making  improvements  in 
the  city  of  London,  acting  under  57  Geo.  3,  c.  xci., 
having  already  widened  Threadneedl&^street  at  the 
east  csod,  wrote  by  their  surveyor  to  the  pits,  on  the 
21st  Dec.  1864,  and  stated  that  as  they  wero  informed 
that  the  promises  Nos.  49  and  50  wero  about  to  be 
pulled  down  and  robuilt,  they  considered  that  occasion 
to  be  a  favourable  opportunity  for  further  prosecut- 
ing the  improvements  of  the  public  way  commenced 
at  the  east  end  of  the  street,  and  that  uie;^  woiUd  be 
glad  to  know  whether  the  pits,  wero  wilUng  to  dis- 
pose of  so  much  of  the  premises  as  was  shown  by  a 


red  line  on  a  tracing  inclosed,  and  on  what  terms ; 
the  conmussioners  also  asked  whether  the  jdts.  wero 
the  freeholders,  and  for  other  information.  The  plan 
inclosed  showed  a  strip  of  seven  feet  frontage,  as 
being  the  part  required  by  the  commissioners. 

After  some  negotiations  the  commissioners,  on 
the  4th  Aug.  1865  .sent  a  notice  to  treat  for  No.  49 
under  the  compulsory  powers  of  their  Act,  wneroby 
they  stated  that  for  the  improvement  of  the  public 
tiiorougbdfare,  and  for  the  public  advantage,  they 
intend^  to  lay  into  the  street  part  of  the  land 
whereon  No.  49  lately  stood,  and  intended  to  ]pur- 
chase  the  whole  site  of  No.  49 ;  they  further  required 
a  claim  to  be  sent  in  in  the  usual  way  on  the 
15th  Aug.  The  pits,  accordingly  sent  in  a  claim  for 
6000i: 

In  consequence  of  the  commissioners  subsequently 
serving  the  freeholder  and  the  pits,  with  other 
notices  to  treat,  this  bill  was  filed  against  their 
ofilcer,  praying  as  above. 

The  motion  for  injunction  in  the  course  of  the 
argument  was  turned  into  a  motion  lor  decree. 

The  80th  section  of  the  above  Act  was  as  follows: 

That  for  the  Improyement  of  the  Btreets  and  publlo  placet  In 
the  parochial  and  other  dlBtricts  within  the  jniudiotlon  of  thJa 
Act,  and  for  the  pahlio  adyantage,  it  ahaJl  and  may  be  lawftd 
for  the  conuniBBioners,  or  tnuteeB,  or  other  persona  haying 
tiie  control  of  the  payements  of  any  parodhtab  r  other  diatriot 
from  time  to  time  and  at  all  times  hereafter,  to  alter,  widen, 
turn,  or  extend  any  of  the  streets  or  other  public  places 
within  any  snch  parochial  or  other  district  (except  tomplke- 
roads),  and  to  lengthen,  continue,  or  open  the  same  from  tiia 
sidea  or  ends  of  any  streets  or  public  places  within  any  paro- 
chial or  other  district^  into  any  other  street  or  public  place 
within  such  or  any  omer  parochial  or  other  district,  to  ralae^ 
leyel,  lower,  drain,  ballast,  grayel,  or  paye  such  new  part  or 
parts  of  any  such  streets  or  public  places,  so  altered,  widened, 
extended,  opened,  or  lengthened,  as  aforesaid;  and  that  if  any 
house,  wall,  buildings,  lands,  tenements,  or  hereditaments,  or 
any  part  thereof,  shall  be  adjudged  by  the  commissionerB,  or 
tmsteee,  or  other  persons,  as  aforesaid,  to  project  into,  obatmo<^ 
or  preyent  them  from  so  altering,  turning,  widening,  extend- 
ing, lengthening,  continuing,  or  opening  the  said  streets  or 
pubUo^^oes,  wTtfaIn  the  said,  parochial  or  other  district,  and 
that  the  possession,  occupation,  or  purchase  of  such  houses^ 
wall,  buildings,  lands,  tenements,  or  hereditaments,  will  be 
necessary  tor  ue  purpose,  it  shaJl  and  may  be  lawful  to  and 
for  the  Baidoommiasloners,  or  timstees,  or  other  persons  as  afore- 
said, and  they  shall  haye  full  power  and  authority  to  treat,  con- 
tract, wad  agree,  or  to  employ  any  person  or  persons  to  treat, 
contract,  or  a«roe  with  tiie  seyeral  owners  or  owner,  occupiers  or 
occupier,  of  aU  such  houses,  walls,  buildings,  lands,  tenements, 
and  hereditament,  of  whatsoeyer  nature,  tenure,  kind,  and 
quality,  for  the  purposes  aforesaid,  and  to  pay  for  the  same 
snch  sum  uid  sums  of  money  as  shall  be  agreed  upon  by  tii0 
said  commissioners,  or  trustees,  or  other  persons,  as  aforesaid ; 
and  the  owner  or  owners,  occupier  or  occupiers  thereof,  out 
of  the  money  to  arise  and  be  raised  and  be  receiyed  by  them, 
either  by  yirtne  of  any  local  Act  or  Acts  of  Parliament  relating 
to  such  parochial  or  other  districts  or  of  this  Act,  and  to  puU 
down,  use,  sell,  or  dispose  of  such  houses,  walls,  or  buUdlngiL 
and  the  material  thereof;  and  buy  the  sites  thereof  also,  and 
other  lands,  tenements,  and  hereditaments,  or  so  much  thereof 
as  the  said  commissioners,  or  trustees,  or  other  persons  shall 
think  proper,  into  the  said  streets  or  public  places;  all 
such  new  ];MJrts  of  such  streets  or  publlo  places,  and  tiui 
owners  or  occupiers  of  the  houses,  buildings,  messuages,  and 
other  hereditaments  thereon  and  adjoining  thereto,  shall  be 
subject  and  liable  to  all  rates,  assessments,  powers,  proyislon^ 
rights,  daims,  or  things  to  be  made  by  yirtne  of  or  contained 
in  any  local  Act  or  Acts  of  Parliament  relating  to  such  parochial 
or  other  district,  or  by  yirtne  of  or  contained  in  this  Act,  in 
the  same  manner  as  the  present  streets  and  pubUo  places  In- 
dnded  in  any  such  local  Act  or  Acts  are  witiiin  the  Juris- 
diction of  this  Act,  uid  the  ownera  or  occuplen  of  houses  or 
buildings,  messuagee^  or  other  hereditaments  thereon  or 
adjohiing  thereta 

Glasse,  Q.  C.  and  Speed,  for  the  pits.,  maintained 
that  the  conmiissioners  had  no  power  to  take  more 
than  they  wanted  for  the  purpose  of  widening  the 
street.  The  court  would  always  restrain^  public 
bodies  from  exercising  the  powers  vested  in  them 
unreasonably,  and  from  improper  motives. 

Baily,  Q.  C.  and  Pontifex,  for  the  defts.— If  this 
were  a  question  imder  the  Lands  Clauses  Act,  the 
pits,  wcmld  no  doubt  be  right  in  their  contention, 
but  Ihe  defts.  are  commissioners  for  a  public 
improvement^  and  the  intention  of  the  Legislature 
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iras  in  their  case  different,  and  sect.  80  of  the  Act 
gave  them  full  power  to  act  as  they  had  done.  Hiey 
alleged,  in  their  answer,  that  they  had  entered  into 
a  pre-contract  with  St.  Thomas's  Hospital  to  sell 
them  the  residue  of  the  ground. 

Gktsse,  Q.  C.  in  reply. 

Cases  cited: 

Webb  V.  Mcmdutttr  <md  Leeds  Railwau  Comoam.  4 

My.  &  Or.  118 ;  ^  -^ 

Simpetm  ▼.  South  Staffordshire  WatenDorhs,  12  L.  T. 

]^K.S.860: 
Stockton  and  DcmingUm  BaStoay  Conuxaw  v.  Brown, 

9  H.  L.  Oas.  246;  3  L.  T.  Bep.  N.  S.  181; 
Attorney-General  v.  Metropolitan  Board  of  Works, 

1  Hem.  &  M.  298;  9  L.  T.  K«p.  N.  S.  189 ; 
Flower  y .  The  London^  Chatham^  and  Dover  BaUway 

Conqtany,  12  L.  T.  Bep.  N.  S.  10 ;  2  Dr.  &  Sm. 

880; 
GaUoway  v.  Corporation  of  London,  2  De  G.  J.  &  S. 

218;  12  L.  T.  Bepu  N.  B.  819  ; 
Jenninffs  ▼.  Metropolitan  Board  of  Works,  V.C.  W., 

May  2, 1865; 
University  of  Oxford  v.  Corporaiion  of  London,  Lord 

Cottonham,  July  1846. 

Jan,  18. — ^The  Vice-Chakcellob  stated  the  facts 
of  the  case  and  proceeded :— The  pits,  do  not,  nor 
can  they,  dispute  the  right  of  the  commissioners  to 
take  so  much  of  the  houses  as  was  necessary  to 
effect  the  widening  of  the  street,  and  it  is  agreed 
between  the  parties  that  all  that  was  wanted  to  be 
thrown  into  the  street  was  about  seyen  feet ;  and, 
indeed,  there  is  no  dispute  about  any  fact  in  the 
case ;  but  the  pits,  say  that  the  commissioners  have 
no  right  to  take  more  than  they  really  require  for 
the  purpose  of  widening  the  street ;  and,  on  the 
other  hand,  the  commissioners,  admitting  they  only 
require  the  seven  feet,  stiU  insist  that  by  the  powers 
of  their  Act  they  can  take  the  whole  of  the  pre- 
mises, and  having  taken  Uie  whole  and  appropriated 
the  strip  of  seven  feet,  that  they  can  sell  the  residue ;  ^ 
it  being  made  no  secret,  but  avowed  in  substance, 
that  by  selling  the  rest,  they  intend  to  some  extent 
to  recompense  themselves,  so  that  no  more  money 
than  is  absolutely  necessary  may  be  required  of  the 
ratepayers.  It  is  contended  that  that  is  their  right, 
and  that  it  was  the  intention  of  the  Legisla- 
ture to  give  them  that  power.  The  question, 
therefore^  really  turns  on  the  consti^ction  of  the 
80th,  82nd,  and  96th  sections  of  the  Act;  the  80th 
being  that  chiefly  for  consideration.  One  thing  is 
dear,  that  that  section  is  most  clumsily  worded, 
and,  moreover,  that  at  that  time  of  day  tiie  Legis- 
lature had  not .  got  into  the  practice,  as  they  have 
of  late  years,  in  the  case  of  railways,  of  making 
particular  provisions  on  this  question,  such  as  that 
contained  in  the  92nd  section  of  the  Lands  Clauses 
Act.  When  thia  Act  was  passed  it  was  not  usual 
to  make  such  a  provision ;  but  whatever  was  the 
intention,  upon  reading  the  section  the  clumsiness 
of  the  framing  is  apparent.  It  extends  to  all  places 
within  the  bills  of  mortality.  [The  V.  C.  read  the 
section.]  It  is  contended  by  the  defts.  that  if  the 
section  be  taken  strictly,  it  comes  to  this,  that  if 
there  be  a  house,  one  comer  of  which  projects 
into  the  street,  the  commissioners  can  take 
the  whole;  and  so,  with  respect  to  any  other 
of  the  matters  specified  in  the  section,  such  as 
walls,  &c. ;  and  when  we  come  to  land  where  there 
is  no  house,  and  the  seven  feet  is  required,  the 
commissioners  are  authorised,  by  virtue  of  the 
language  of  this  section,  in  taking  the  whole,  even 
if  it  is  an  acre,  and,  whatever  is  on  it,  or  whatever 
its  condition,  appropriating  the  seven  feet  to  widen 
the  street  and  selling  the  rest,  like  a  person  making 
a  bargain  to  put  money  into  his  pocket.  I  may 
observe  that,  if  the  commissioners  do  take  the 
whole  of  a  house  or  piece  of  land,  the  96th  section 


authoilses  them  to  sell,  and  gives  a  right  of  pre- 
emption to  the  person  from  whom  it  is  taken,  very 
much  the  same  as  the  provision  in  the  Lands  Clauses 
Act  and  the  special  rfulway  Acts ;  but  in  this  Act, 
so  far  as  I  can  discover,  there  is  no  provisioii 
requiring  tibiem  to  sell  within  a  giv^i  period;  so 
that  the  commissioners  might  hold  the  surplus  land 
for  any  time,  and  it  would  certainly  not  be  for  the 
advantage  of  the  owner  to  purchase  back  at  ainr 
future  indefinite  period,  when,  perhaps,  after  all,  xt 
was  not  wanted.  [G/Iosse,  Q.  U. — ^There  is  a  period 
of  five  years  limited  by  a  subsequent  Act]  Thei«- 
f  ore,  substantially  the  right  of  pre-emption  would 
amount  to  very  little  in  value^  by  reason  that  an 
occupier  tmder  a  lease  for  sixty  years  might  be 
turned  out  of  his  house  in  the  City,  and  for  fiTe 
years,  at  least,  not  be  certain  whether  he  would  ever 
get  it  back;  and,  if  he  did,  it  might  probably 
be  saddled  with  a  lease  for  twenty-one  years ;  so 
that  the  compensation  for  being  turned  out  would 
become  of  an  inappreciable  value,  it  being  at  the 
pleasure  of  the  commissioners.  The  82nd  section 
merely  prescribes  the  mode  of  proceeding  if  the 
parties  cannot  agree,  the  language  being  the  same^ 
BO  far,  as  that  in  the  80&.  Under  any  circmn- 
stances,  therefore,  it  is  dear  that  it  is  absolutely 
necessary  to  have  possession  for  the  purpose  ii 
selling  the  surplus  lands,  as  there  may  be  such. 
Am  I  therefore  to  put  the  construction  on  the 
80th  section  that  the  conunissioners,  knowing 
that  they  want  the  seven-feet  strip,  and  no 
more,  are  entitled  to  proceed  to  take  tiie  whole, 
in  (unier  to  make  a  good  bargain,  as  is  avowed 
by  the  whole  tenor  of  this  case?  I  do  not 
say  that  they  intend  anything  wrong ;  ihey  think 
it  is  in  the  interest  of  tiie  ratepayers,  having  no 
personal  interest.  I  admit,  from  Ihe  clnmsineHB  of 
the  wording  of  tiie  80th  section,  that  there  is  some 
degree  of  justification  for  their  contention ;  but  it 
appears  to  me  that  one  portion  of  the  section 
governs  tiie  construction,  and  that  the  necessity  of 
the  property  being  required  for  the  purpose  of 
widening,  embraces  and  expresses  the  whole  inten- 
tion of  the  Legislature,  and  governs  the  construc- 
tion; and  I  think  that,  where  a  house  projects 
partially  into  a  street  which  is  directed  to  be 
widened,  the  Legislature  seem  to  have  considered  that 
it  is  for  the  uiterest  of  the  public  that  the  whole 
should  be  taken ;  but  where  a  piece  of  land  is  in 
question— what  then  is  the  true  meaning  of  the  Legis- 
Uture  ?  Having  regard  to  the  language  here  used, 
suppose  a  man  has  a  strip  of  land,  as  he  might  have» 
in  the  outskirts  of  London,  though  it  might  not  be 
abutting  on  a  turnpike-road — ^it  may  be  an  acre  or 
more — and  used  perhaps  by  a  dairyman  who  keeps 
cows,  or  connected  with  some  trade  or  manufacture^ 
and  suppose  it  desirable  to  widen  the  road  to  the 
extent  of  seven  feet  or  more ;  it  is  impossible  to 
say  that  the  Legislature  intended  that  the  com- 
missioners, for  the  benefit  of  the  ratepayers,  should 
have  a  right  to  take  the  whole  piece  of  land  and 
destroy  the  man's  business,  not  to  widen  the  street^ 
but  to  ease  the  pecuniary  burden  of  the  ratepayers. 
Such  an  extravagant  piece  of  legislation  could 
hariUy  be  intended.  It  is  justly  said  that  there 
is  no  distinction  between  houses,  walls,  build- 
ings, lands,  &c.,  and  no  doubt  they  are  all 
jumbled  together,  but  it  appears  to  me  tiiat 
justice  requires  that  a  reasonable  construction  should 
be  put  upon  the  words  with  respect  to  pieces  of  land 
which  t^e  commissioners  can  take  possession  of,  and 
I  cannot  accede  to  the  argument  that  the  intention 
of  the  Legislature  was  to  give  them  this  power  m 
order  to  make  a  pecuniary  bargain.  It  is  further 
contended  that  the  commissioners  do  not  stand  in 
the  position  of  a  railway  company,  and  should  be 
dealt  with  in  a  different  manner.  I  agree  that  a 
railway  company  has  not  so  large  a  discretion,  and 
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the  ooQTt  deals  with  it  with  more  strictness  because 
ii  has  its  own  particuhir  benefit  at  heart ;  but  that 
atra  discretion  goes  only  to  the  extent  of  the  im- 
pTOTement,  and  not  generally,  and  is  limited  to  the 
altering,  widening,  &c.  Therefore,  apart  from  any- 
tidng  specially  applicable  to  these  houses,  the  com- 
missioners would  haye  no  right  to  take  ail  this  land, 
assuming  there  was  no  house  on  it,  as  was  the  case 
with  No.  49.  But  at  the  time  of  the  notice  No.  50 
was  not  pulled  down,  but  was  still  a  house,  although 
contracted  and  intended  to  be  pulled  down,  and, 
because  it  was  so,  the  conmussioners  for  that  yery 
xeasongaye  notice  as  they  fairly  admitted;  andl  must, 
for  the  purpose  of  this  motion,  consider  it  as  a  house 
actually  pulled  down,  and  that  they  did  not  intend 
to  take  it  as  a  house,  because  they  would  haye  had 
to  pay  a  great  deal  more  for  it  thsm  for  Ismd,  and  the 
taxing  it  would  occasion  the  demolition  of  the  house. 
Tfaey  changed  their  minds  twice,  and  I  cannot  now 
hold  myself  bound  to  treat  No.  50  as  a  house,  but 
as  a  piece  of  land.  With  respect  to  No.  49,  the  pits. 
haye  precluded  themselyes  from  complaining  by 
season  that  when  they  receiyed  the  notice  to  treat, 
instead  of  insisting  that  the  commissioners  ought  to 
oootent  themselyes  with  taking  the  seyen  feet  they 
sent  in  a  claim,  thereby  recognising  thdr  right  to 
take  No.  49.  The  pits,  say  that  they  did  not  thereby 
xeoognise  the  right,  because  the  notice  to  treat  being 
merely  formal  the  daim  was  equally  so,  but  it 
assumes  that  the  def  ts.  had  the  ligki,  and,  if  not, 
that  the  pits,  were  willing  that  they  should  take 
the  whole,  aind  therefore  they  cannot  complain. 
With  respect,  therefore,  to  No.  49,  the  bill  must  be 
dismissed;  but  with  respect  to|No.  50,  they  are 
entitled  to  a  perpetual  injunction  to  restrain  the 
commissioners  from  issuing  their  warrant  to  sum- 
mon a  jury  and  jxroceeding  under  this  notice  to 
treat,  without  prejudice  to  any  other  notice.  As 
to  the  costs,  inasmuch  as  the  pits,  are  wrong  as 
to  one  part  and  ri^ht  as  to  the  other,  I  shall  giye 
no  costs  on  either  side. 

Solicitor  for  pit.,  Bc^Hs, 

Solicitors  for  deft,  Wootton  and  Sotl 


V,a  WOOD'S  COTJBT. 

Bepoited  hj  W.  H.  Bxmnrr  and  B.  T.  Boult,  Esgrs., 
BairUton-at-Lair. 


Thmdmf,  Jan,  18, 1866. 

Sdcb  v.  Thb  Estjltes  Cokpast, 

MetcpoKUm  Building  Act  ISoS^Parttf-vfoB  noHce^ 
Injuncti<n^-^Cost8, 

ThedeJU.  terved  a  party-waU  noHoe  on  the  pks^  and 
ttaUd  hy  an  indonement  on  it  that  the  time  for  con- 
Hut  €tnd  nanUnq  a  wrveyor  were  embodied  in  the 
notice,  as  thereuy  the  reqidsite  proceedings  would  he 
beared  and  shortened  It  was  vroved  that  the  wall 
fposnot  apart^waUy  hut  the  ae/ls,  refused  to  with- 
draw the  notice,  saying  that  it  would  expire  in  three 
months,  and  intimating  that  they  did  not  intend  to 
prooeed,  and  that  nothing  wotUd  be 


tkernotice: 


done  without  fur- 


Edd,  that  the  pit,  wcu  justified  in  filing  a  hiUfor  u^uno- 
tion,  and  that  the  dejfls.  must  pay  the  costs. 

The  pits,  carried  on  the  business  of  stockbrokers 
St  offices  on  the  ground-floor  of  No.  9,  BarUio- 
kmew-lane,  in  the  city  of  London.  They  held  their 
offices  under  a  lease  for  twelye  years  less  fiye  days 
&om  the  24th  June  1860. 

The  def  ts.  were  the  Estate  Company  (Lmited), 
a  company  formed  under  the  Companies  Act  1862. 


The  defts.  had  lately  purchased  a  building  called 
the  Auction  Mart,  adjoining  the  premises  of  the 
pits.,  and  had  also  contracted  to  take  a  long  lease  of 
the  premises,  No.  S,  Bartholomew-lane,  subject  to 
the  pits.'  lease,  and  the  pits,  had  accoidingly  paid 
rent  to  them  from  Midsummer  1864.  The  defts. 
had  pulled  down  the  Auction  Mart,  and  on  the  site 
of  it  had  erected  and  nearly  finished  a  new  build- 
ing which  was  intended  for  a  bank  and  other  offices. 
The  defts.  (who  wanted  space  at  the  side  of  their 
new  building  for  the  completion  of  their  staircase) 
were  desirous  to  obtain  possession  of  the  pits.'  pre- 
mises, and  some  time  since  opened  a  negotiation 
with  the  pits,  for  the  purchase  of  their  interest 
therein,  llie  parties,  howeyer,  could  not  agree  upon 
the  price,  and  no  contract  was  entered  into  between 
them.  But  on  the  5th  Oct  1865  the  pits,  wrote  to 
the  defts.  proposing  certain  terms.  Without  replying 
to  this  letter  the  defts.  on  the  10th  Oct.  caused  the 
following  *' party-structure  "  notice  to  be  seryed  on 
the  pits. : 

MetcopoUtui  BnfldiDg  Act  18MI  (19  A 19  Viot  &  13^  a  8& 

Party  Btrnctorea. 

To  Messrs  Sims  and  Hill,  of  3,  Bartholomew4aii6,  E.O.,  or 
whomsoerer  It  may  eonosm. 

With  reference  to  the  party  stmetare  mider  mentioned,  I 
hereby  give  you  notice  that  after  the  lapse  of  three  monlhs 
from  the  date  hereof,  I  intend  to  exercise  the  right  giren  to  m* 
by  the  Metropolitan  Building  Act  by  executing  the  worics 
under  mentioned. 

Building  referred  to  and  date  of  erection  (t.  8S).— DweDlng- 
hoQse,  Na  8,  Barthol(nnew-lane  (now  naed  as  offloee),  erected 
abont  1810. 

SUuaUon  o/frutZtXte^.— Parish  of  St  Bartholomew  Ezchaoga 
Thepart  of  the  baUdlog  refexred  to  is  tiiat  wall  or  stmotiira 
whidb  8ei>aratea  the  building  from  ttie  building  on  the  north 
thereof,  and  being  a  new  erection  on  the  site  of  the  late  Ano- 
tionMart 

IfcUure  0/ the  prop<md  wort.— To  take  down  andTeboIld,  of 
increased  height  wd  thSokness,  the  party-wall  now  separating 
the  house  No.  8,  BarOiolomew-Iane,  from  the  new  boudlng  of 
the  Estate  Company  (Limited),  now  erecting  on  the  site  of  flia 
late  Auction  Mart,  >^  to  perform  any  other  neoesaaiy  wovks 
incidental  thereta 

TimewUhm  tsfticft  eotuent  to  ffu  above  istobe  expreued,  or  <tfler 
wkjcft  distent  wUl  be  ti^cmed— Fourteen  days  from  the  deliyery 
hereof. 

Surveyor  appointed  by  me  to  supeiintend  the  work,  and  to 
settle  in  my  behalf  all  matters  of  dlfterenoe  that  may  arise  in 
relation  thereto,  Bdwabd  Auotnmm  Gtnoova 

DaU  of  notice,  9th  day  of  Oct  1865. 

Signature  of  buHding  owner ,  W.  GKmlxtt,  managing  director  of 
the  Estate  Ck>mpany  (Limited). 

At  the  back  of  the  notice  were  "  instructions  "  to 
fill  up  the  printed  form  of  notice,  the  last,  No.  5,  wa0 
as  follows : 

The  time  for  consent  and  the  naming  of  a  Bonreyor  are  em- 
bodied in  this  notice,  as  thereby  the  requisite  proceedings  witt 
be  cleared  and  shortened. 

On  the  17th  Oct.  the  defts.,  bj  their  secretaiyy 
wrote  to  say  that  the  terms  proposed  by  the  ^ts. 
by  their  letter  of  the  5th  Oct.  would  not  be  accepted 
by  the  compsny. 

Upon  receiying  the  notice,  the  pits,  instructed 
their  sunreyor,  ]^&.  Edmund  Woodthorpe  (who  was 
also  the  district  suryeyor  under  the  Metropolitan 
Building  Act),  to  suryey  the  wall  whidi  was 
mentioned  in  the  notice  to  be  a  party-wall,  which  he 
did,  and  made  a  report  as  follows': 

In  aooordazioe  with  your  instructiona,  I  beg  to  report  fhrt  I 
have  surveyed  the  wail  of  yourofflce,  Na  3,  Bartholomew-lane, 
and  being  more  particularly  the  north  inclosing  wall,  and  t 
find  that  the  said  wall  is  an  internal  wall  and  not  party,  so 
that  the  notices  seryed  by  the  Estates  Oompany  (Limtted) 
areof  no  ayail,  and  they  appear  to  me  to  be  committing 
anaot  of  trespass  by  cutting  into  the  said  wall  for  building 
purposes. 

The  pits.'  solicitors  thereupon  wrote  to  the  defts. 
informing  them  of  Hr.  Woodthorpe's  report^  and 
requesting  them  to  withdraw  their  notice,  and 
threatening  to  file  a  bill  in  Chancery  if  they  re- 
fused to  do  so.  The  defts. replied  that,  inasmuch  as 
the  notice  would  expire  of  itself  in  three  months, 
it   was   unnecessaiy  to    withdraw  it,   and  thej 
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refused  to  do  so,  but  intimAted  0iat  it  was  not  their 
intention  to  proceed  ui>on  it,  and  that  in  any  case 
nothing  further  would  be  done  without  notice  to  the 
pits.  The  pits.,  under  these  circumstances,  on  the 
6th  Jan.  filed  their  bill  iJleging  that  they  had 
reason  to  apprehend  that  the  def  ts.  would  proceed 
to  pull  down,  break  into,  and  remoye  the  wall  unless 
ihey  were  restrained  bj  an  injunction,  and  praying 
that  the  defts.  might  be  restrained  from  pulling 
down,  cutting,  or  otherwise  injuring  the  wall,  and  for 
damages  for  tiie  iiguiy  alreaay  done  by  them  to  the 
walL 

Sect  85  of  the  MetropoHtan  Buildidk  Act,  18  & 
19  Vict  c.  122,  provides  that  certain  rules  shall  be 
obserred  by  buUding  owners  and  adjoining  owners 
with  respect  to  the  exercise  of  their  respectiye  rights, 
among  which  were  the  following : 

Bule6: 

r  If  ei^r  owner  does  not^  within  fonrteen  dayi  affeer  Che  deU- 
Tery  to  him  of  any  notice  or  requisition,  exprees  hiB  caneent 
thereto^  he  shall  be  considered  as  harlng  dissented  therefnnn, 
and  therenpon  a  difference  shall  be  deemed  to  haye  ariam  be- 
tween the  building  owner  and  the  adjoining  owner. 

Bule7: 

In  all  cases  not  hereby  specially  provided  for,  where  a  diffe- 
renoe  arises  between  a  bailding  owner  and  an  adjoining 
owner  in  respect  of  any  matter  arising  under  this  Act,  uiless 
both  parties  concur  in  the  appointment  of  one  BarreyoTf  they 
■hall  each  appoint  a  smreyor,  and  the  two  sorreyors  so  ai>- 
pointed  shall  selec  t  a  third  sonreyorf  and  each  one  sonreyor  or 
three  surreyors,  or  any  two  of  them,  shall  settle  any  matter 
In  rdispnte  betweeen  ;8ach  bnilding  and  adjoining  owner, 
with  power  by  his  or  their  award  to  determine  the  right  to  do, 
and  me  time  and  manner  of  doing,  any  work,  and  generally 
any  other  matter  arising  oat  of,  or  inoident  to,  such  d&erenoe ; 
but  any  time  so  appointed  for  d<ring  any  work  shall  not  com- 
mence nnti]  after  theexpiraticm  of  snch  period  of  Uiree  months, 
as  is  hereinbefore  mentioned. 

Rule  9: 

If  either  party  to  tiie  difference  makes  defanlt  In  app<rinting 
a  snrreyor  for  ten  days  after  notice  has  been  given  to  him  by 
the  other  party,  in  mumer  aforesaid,  to  make  such  appoint* 
ment,  the  party  giving  notice  may  make  the  appointment  In 
place  of  the  party  so  making  defanlt 

Giffard,  Q.  C.  and  ShMeare  contended  that  the 
lefusal  of  die  defts.  to  withdraw  the  notice  had 
rendered  it  necessary  for  the  pits,  to  file  their  bill, 
and  that  therefore  the  defts.  ought  to  pay  the  costs 
of  the  suit. 

JBoft,  Q.  C.  and  Wiikau,  for  the  defts.,  contended 
that  the  bill  was  unnecessary.  The  defts.  had  told 
the  pits,  that  they  had  abandoned  all  idea  of  acting 
on  the  notice.  Nothing  could  have  been  done  on 
the  notice  without  complying  with  the  formalities 
prescribed  by  sect.  85  of  the  Act.  But  even  if  the 
defts.  had  intended  to  act  on  the  notice,  the  same 
section  of  the  Act  gave  the  pits,  a  rem^y  at  law, 
and  therefore  they  were  not  entitled  to  come  into 
equi^. 

The  Vige-Chakcellor  said :— The  pits,  had  been 
lenred  with  notice  under  the  Metropolitan  Building 
Act  1855  that  the  defts.  intended  to  take  down  a 
party  structure  which  had  turned  out  not  to  be  a 
party  structure  at  all.  [His  Honour  then  read  the 
definition'of  a  <* party  structure  "  and  *'  party  wall" 
given  in  the  Act]  From  the  evidence  before  him, 
it  was  quite  clear  that  the  wall  was  not  aparty- 
walL  The  defts.  had  named  their  surveyor  hi  the 
notice,  and  he  thought  tite  effect  of  the  notice, 
together  with  rules  6,  7,  and  9  of  the  85th  section  of 
the  Act  (the  pits,  having  made  default  in  appointing 
a  surveyor),  was  to  put  the  defts.  in  this  position, 
that  they  could  name  a  second  survevor,  and  then 
the  two  surveyors  would  name  an  arbitrator,  and  at 
the  end  of  three  months  from  the  notice  thev  could 
summon  the  pits,  before  tJiem,  and  order  the  wall 
to  be  pidled  down  the  next  morning.  There  was 
nothing  in  the  Metropolitan  Building  Act  to  oust 


the  jurisdiction  of  the  Court  of  Ch.  witif  regard  to 
a  structure  which  did  not  come  within  the  Act. 
The  Act  did  not  say  that  the  arbitrators  were  to 
decide  whedier  the  structure  was  a  party- wall  or 
not  It  did  not  prevent  the  court  from  determining 
whether  a  person's  property  was  or  was  not  dAon 
the  Act  The  property  in  question  being  wholly 
dehors  the  Act,  tne  pits,  would  have  a  right  to  come 
to  the  court  ona  notice  threatening  to  pax>ceed  under 
the  Act,  and  which  notice  the  defts.  refused  to 
withdraw.  As  to  the  question  whether  the  threat 
was  withdrawn,  he  thought  from  the  evidence  it 
was  perfectly  clear  that  the  defts.  had  purpoody 
refused  to  withdraw  it  The  reason  that  they  gave 
for  not  withdrawing  the  notice,  that  it  would  expire 
in  a  few  days,  was  most  extraordinary.  It  was  true 
that  they  said  they  would  not  exercise  the 
power  which  they  would  possess  at  the  exfdratiaii 
of  the  three  months  without  notice  to  the  defts. 
But  he  thought  that,  if  parties  said,  <' We  will  arm 
ourselves  wiu  the  power  given  by  this  Act,  and  you 
must  trust  us  to  give  you  notice,  but  we  will  not 
withdnw  our  notice"  Qmd  at  the  end  of  three 
months  they  would  be  able  to  pull  down  the  wall  at 
one  hour^s  notice),  that  was  n^  pronuse  which  m 
party  was  not  bound  to  rely  on.  The  court  only 
saw  a  distinct  arrangement  for  carrying  out  the 
threat,  with  only  a  promise  that  they  would  give 
some  kind  of  notice  at  the  expiration  of  the  three 
months.  If  a  further  notice  had  been  necessary 
before  another  survevor  could  have  been  appointed 
by  the  defts.,  he  should  have  been  inclined  to  think 
that  the  application  to  the  court  had  been  some- 
what too  hasty.  But  that  was  not  so,  as  appeared 
by  tiie  words  at  the  back  of  the  notice,  and  the 
defts.  would  be  able  to  take  immediate  proceedings 
at  the  expration  of  the  three  naonths.  But  the 
defts.  having  distinctly  and  pertinaciously  refused 
to  withdraw  the  notice,  though  requested  to  do  so 
bv  the  pits.,  they  must  pay  the  costs  of  the  suit. 
There  would  be  an  order  tnat  the  defts.  should  paj 
the  costs  of  the  suit,  and  that  further  proceedings 
be  stayed. 

Solicitors  for  pits.,  Walker  doA  Son, 

Solicitors  for  defts.,   Mackenzie,    Trtkeme,  and 
Dinder. 


OOUBT  OF  QJTEEXPB  BENCH. 

Beported  by  Johv  THOicnoN  and  T.  W.  Sauhdebs,  Eaqni, 
Barristeis-at-Law. 


Wednadt^,  Nov.  8, 1865. 

DoDD  (app.)  V.  The  Chubchwabbenb  ajxd  Ovxs- 
8ESR8  ov  BiLSTON  (resps.) 

PooT'TcUer^SmaU  tenemaiU — CompaeUum  hy  landlord^ 
What  deductione  to  be  made. 

By  a  local  Act  tfte  owner  of  emaU  tenements,  rented 
under  a  certain  turn,  might  he  rated  instead  of  ike 
tenants,  and  the  rates  might  he  ampounded  for,  m 
which  case  he  was  to  he  Uable  to  pay  one-half  of  the 
rateon^: 

Held,  that  such  owner  is  entitled  to  be  consideredae 
standing  in  the  place  of  the  tenant,  and  entitled  to  the 
same  deductions  as  are  allowed  when  the  rate  is  pay^ 
able  by  the  tenant. 

This  was  an  appeal  against  a  rate  duly  made 
and  allowed  on  24th  May  1864,  and  confirmed  by 
the  justices  in  special  sessions  on  the  12th  Aug. 
1864. 

The  following  is  an  extract  from  the  rate-book 
of  the  assessment  which  was  the  subject  of  the 
appeal: 
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Ka 

Kmom  of  ooea- 
pieia 

Nmum  of 
owiion. 

Descriptioii 

of  property 

rftted. 

Nftmd  or  sitn- 
fttlon  of 
propeity. 

Gross  Mti. 
mated 
nntaL 

Bateable 
Talae. 

Compoeltloa  on 
rate  at  U  4d. 
Sn  the  pound. 

UU 

WOUun  XOhraid. 

Bkbard  Dodd 

and 
JohnSoatham. 

V    HooM. 

£  JL    d 

7   16    8 

6   11   8 

£  i.    d 
6    9     0 

8    ff     0 

i.    A 

Hie  appeal  was  heard  at  the  Staffofdahire 
I^phany  Qoarter  Seasiona  18^,  when  the  court 
found  that  the  gross  estimated  rental  of  each  of 
the  booses  was  6L  lOt^  and  that  their  rateable  yalue 
was  iL  18f.  7d,  each,  and  reduced  the  rate  accord- 
ing! j,  subject  to  a  further  reduction  of  the  rateable 
Tsloe,  according  to  the  opinion  of  the  Court  of 
Q.  B^  upon  the  following  case. 

The  apps.  are  the  owners  of  the  houses  which  are 
the  subject  of  the  abore  assessment,  and  which  are 
let  each  at  2s,  Sd,  per  week,  giying  an  annual  rental 
ol .  lOs.  Starting  from  this  sum,  it  is  to  be  taken 
that  the  rateable  value  is,  in  the  present  case,  cor- 
rectlj  arriyed  at  by  deducting  in  the  first  place 
from  the  gross  rental  of  6^  10s.  a  sum  sufficient  to 
cover  rates  and  taxes,  and  then  by  deducting  from 
tiie  remainder  so  left  the  sum  of  IL  ISs,  6d  to  meet 
the  repairs  and  other  deductions  allowed  by  the 
Parochial  Assessment  Act. 

It  is  to  be  taken  that  the  sum  to  be  deducted  for 
lates  and  tazea  in  respect  of  houses  which  are  not 
within  the  proTisions  of  the  Composition  Act  here- 
iflttfter  mentioned  is  one-fifth  of  the  gross  rental. 

Bj  that  Ac^  which  was  passed  in  the  10  &  11 
Yict,  and  which  is  entitled  ''An  Act  for  better 
sssessing  the  poors  rates,  highway-rates,  county 
sad  police,  and  other  parochial  and  local  rates  on 
small  tenements  in  the  sereral  townships  of  Wolrer- 
bunpton,  Bilston,  Willenhall,  and  Wednesfldd,  in 
die  county  of  Stafford,"  it  is  enacted  that  the 
owner  of  any  tenement  within  the  several  town- 
ships of  Wolveiiiampton,  Bilston,  Willenhall,  and 
Wednesficld,  being  in  the  union  of  Wolverhampton, 
in  the  parish  of  Wolverhampton,  in  the  county  of 
Stafford,  which  may  be  assessed  to  the  poor-rate  and 
other  rates  mentioned  in  the  Act,  at  an  annual  sum 
ander  6iL  lOt.  rateable  value,  which  first  annual  sum 
of  6L  10s.  shall  be  ascertained  according  to  the  pro- 
visions of  an  Act  passed  in  the  6  &  7  WilL  4,  c  96, 
entitled,  "An  Act  to  regulate  parochial  assess- 
ments," shall  thereafter  he  rated,  and  pay  such 
sereral  poor-rate,  highway  rate,  county  and  police 
rale,  and  the  local  rates  aforesaid,  in  respect  of  such 
tenements,  instead  of  the  actual  occupiers  thereof  ; 
and  It  is  further  enacted  that,  in  all  cases  where  any 
owner  shall  have  been  or  shall  be  liable  to  be  rated 
in  pursuance  of  this  Act,  in  respect  of  any  such 
tenement  as  aforesaid,  it  shall  be  lawful  for  such 
owner  to  give  notice  to  the  officer  authorised  to 
make  or  collect  any  such  rate  of  his  intention  to 
compound  for  the  same  by  payment  of  a  reduced 
rate,  whether  such  tenement  be  occupied  or  not,  and 
that  in  every  such  case  eveiy  such  owner  shidl 
thenceforth,  until  he  shall  give  uke  notice  for  deter- 
mining such  composition,  be  liable  to  pay  one-half 
of  snch  rate  only,  and  all  such  compositions  shall 
be  entered  in  the  rate-book  of  such  officers,  and  such 
owners  shall  be  thenceforth  rated  accordingly. 

The  houses  which  are  the  subject  of  this  appeal 
sre  within  the  provisions  of  this  Act  and  are  in  com- 
position, the  owners  paying  the  rates  but  compound- 
ing for  and  paying  in  respect  of  them  only  one- 
half  of  the  sum  wlUch  would  be  payable  in  respect 
of  the  said  houses  if  th^  were  out  of  compMi- 
tiou. 

The  Act  above  mentioned  is  to  be  taken  as  part  of 

this  case. 

The  apps.  contend  that,  although  these  houses  are 
incomposition,  th^  are  entitled  to  the  same  deduc- 


tion for  rates  and  taxes  as  is  allowed  in  respect  of 
other  property  which  is  not  in  composition,  and  that 
the  following  'statement  and  figures  correctly 
represent  the  amount  of  rateable  value  and  the  mode 
in  which  it  is  arrived  at : 

Grow  rental ............................ £6  10   0 

One-flfthdednetkm  for  rates  and  tazea 16    0 


Qross   estfanated    rental    aooording   to   Parochial 

Asaessment  Act  5    4    0 

Dednotiona  f or  repatars  ........^................m..............    18    6 

£4    0    7 

The  resps.  contend  that,  inasmuch  as  houses  in 
composition  only  pay  half  rates  and  taxes,  the 
owners  of  such  houses  are  only  entitled  to  one-half 
of  the  deduction,  being  the  sum  actiuilly  paid  by 
them ;  and  that  the  proper  deduction  in  respect  of 
such  houses,  therefore,  is  only  one-tenth  of  the 
gross  rental;  and  the  following  statements  and 
figures  correctly  represent  the  rateable  value  and  the 
mode  in  which  it  is  arrived  at : 


Gtross  rental  ...mw... 

Ona-tenth  dednetion  for  rates  and  taxea 


•••••••  ••••••e«  •#«••••••  ••••••••••••••••• 


.......  £8  10    0 

...    0  13    0 


Gross    estimated    rental    aooording  to    Parochial 
ASBossmena  aoc*.*. .................... ............ .....a........    o  17    v 

Dednctiona  for  repairs^  Ae....«...M....M.M....M...MMM.....    18    6 

£4  13    7 

The  question  for  the  opinion  of  the  court  is, 
whether  the  owners  of  the  houses  the  subject  of  this 
appeal  axe  entitled  to  the  same  amount  of  deduction 
for  rates  and  taxes  in  respect  of  such  property  as  is 
allowed  to  the  occupiers  of  property  which  is  not  in 
composition  ?  If  the  court  shall  be  of  opinion  that 
they  are  not  so  entitled,  the  rateable  value,  of  eadi 
of  die  houses  is  to  stand  as  reduced  by  the  Court  of 
Quarter  Sessions,  viz.,  at  iL  ISs.  7d,  If  the  court 
shall  be  of  opinion  that  they  are  entitled  to  the  same 
amount  of  deduction,  then  the  rateable  value  of  each 
of  the  houses  is  to  be  reduced  by  a  further  reduction 
of  thirteen  shillings. 

Siavelaf  HiU  appeared  for  the  resps.,  and  con- 
tended that  the  otdeat  of  sessions  was  correct,  and 
that  the  app.  was  not  entitled  to  the  deduction  he 
claimed. 

KboMj  Q.  C.  (M^Mahan  with  him)  was  not  called 
upon. 

CocKBTTBK,  C.J. — ^I  am  of  opinion  that  the 
sessions  were  wrong,  and  that  the  app.  is  entitled 
to  this  deduction.  The  Parochial  Assessment  Act 
is  anterior  to  the  local  Act,  and  its  enactments  are 
quite  Irrespective  of  Acts  allowing  compositions. 
Tliat  Act  points  out  what  deductions  are  to  be  made 
in  respect  of  usual  tenant's  rates  and  taxes.  Now, 
that  is  a  general  enactment,  and  must  be  taken  to 
apply  to  ue  case  in  which  the  landlord  is  put  in  the 
place  of  tiie  tenant,  and  we  must  ascertain  what  are 
the  usual  tenant's  rates  and  taxes,  independently  of 
the  local  Act.  The  landlord,  therefore,  must  be 
considered  as  standing  in  the  place  of  the  tenant, 
and  as  being  entitled  to  the  deductions  in  respect  of 
what  the  tenant  would  be  rated  at,  and  not  at  what 
he  (the  landlord)  actually  paid.  The  rate,  there- 
fore, must  be  amended. 

Blackbubv,  J. — ^I  am  of  the  same  opinion.  The 
rateable  value  is  ascertained  under  the  Parochial 
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ABsessment  Act,  and  then  the  local  Act  says, "If 
the  landlord  agrees  to  pay  the  rates,  whether  the 
house  be  occupied  or  not,  he  is  only  to  be  zequiied 
to  pay  half  the  sum  assessed."  That,  however,  does 
not  affect  the  deductions  to  be  made  in  order  to 
ascertain  the  rateable  yalue. 

MxLLOB  and  Sheb,  JJ.  concurred* 

Bate  to  be  amended. 


JaiL23aad2if  1866. 

(Before  Cockbubn,   C.  J.,  Blackburn,  BIellob, 

and  Lush,  JJ.) 

Reg.  v.  Chablotte  Wjsbojl 

Indictment — Discharge   of  fury    without    verdict  — 
Second  trial— FeUmy — Misdemeanor, 

After  the  jury  have  retired  to  consider  their  verdict  in  a 
criminal  case,  whether  felony  or  misdemeanor,  and 
have  remained  in  deliberation  a  fuU  and  sujpdent 
time  without  being  able  to  agree\tq^  a  verdict,  tt  is  in 
the  discretion  of  the  judge  to  discharge  them  if  there 
is  no  reasonable  prospect  of  their  agreeing  upon  a 
verd&cL 

The  exercijA  ofewch  discretion  by  a  jwdge  cannot  be 
revieweaby  a  Court  of  Error, 

The  maxim  that  a  man  cannot  be  put  in  peril  twice  for 
thes  ame  ojffence,  means  that  a  man  cannot  be  tried 
again  for  an  offence  vpon  which  a  verdict  of  acquittal 
or  conviction  has  been  given,  and  not  that  a  man  cannot 
be  tried  again  for  the  same  offence  wherethefirsi  trial 
has  proved  abortive  and  no  verdict  was  given. 

Where  two  persons  arB  jointly  indicted,  s/tparalc  trials 
may  be  had,  and  the  evidence  of  one  of  the  persons 
charged  be  given  against  the  other,  although  such 
person  has  not  been  acquitted,  or  tried,  or  pleaded 
guilty  to  the  indictment. 

Writ  of  error  upon  a  judgment  after  couTiction 
on  an  indictment  for  murder. 

The  record  set  forth  that  at  the  General  Session 
of  Oyer  and  Terminer,  held  at  Exeter  for  tbe 
County  of  Deyon,  on  the  18th  March  1865,  before 
Crompton  J.  and  Channell  B.,  the  grand  jury  pre- 
sented the  following  bill  of  indictment : — 

The  jaron  for  our  Lady  tlie  Qaeen.  upon  their  ottb,  pioeent 
that  Cnarlotte  Winaor  and  Maxy  Aan  Haute,  on  the  14th 
Feb.  A.D.  1866,  at  the  parish  of  St  Mary  Ohnrch,  in  tbe  county 
of  Devon,  feloniously,  wilfnUy,  and  of  their  maUce  afore- 
thought, did  kill  and  murder  TluMnaa  Edwin  Qlbaon  Harrte, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dlg^ 
nlty ;  and  the  jurors  aforesaid,  upon  their  oa^  aforesaid,  oo 
fni^r  present  that  the  said  Charlotte  Winsor  and  Mary  Ann 
Harris,  on  the  same  day  in  the  year  aforesaid,  at  the  parish 
aforesaid,  at  the  county  aforesaid,  feloniously,  wilfnUy,  and  of 
their  malice  aforethought,  did  kill  and  murder  a  certain  child 
named  Thomas  Edwin  Gibson,  s^^atnst  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

The  record  then  set  forth 

That  Charlotte  Whisor  and  Maty  Ann  Harris,  on  Friday  (he 
18th  March  18S5,  were  arraigned  upon  the  ssid  Indictment^ 
'  and  pleaded  not  guilty,  and  that  the  jury  were  ImpaoMled  and 
sworn  to  try  them ;  that  proclamation  was  then  made^  **that 
if  any  one  can  inform  our  Lady  the  Queen's  Justices,  iaa^  that 
thev  then  come  forth  and  they  shall  he  heard  for  the  priscmers 
at  the  bar,  who  now  stand  upon  their  dellTeranoe^  and  all  per- 
sons bound  by  recognisance,*'  Ae.;  that  the  trial  was  pro- 
ceeded with  for  seyeral  hours  on  that  day,  and  duly  adjourned 
at  a  late  hour  until  the  following  day,  Saturday  thelSth  Mansh, 
when  the  trial  of  the  said  Charlotte  Winsor  and  Maty  Ann 
Harris  was  duly  proceeded  with.  And  after  the  case  on  the 
part  of  ttie  Crown  and  of  the  said  prisoners  renieetiTely  has 
been  dulv  concluded  the  said  justices  duly  proceeded  to  chatge, 
and  do  cbaiige  the  jurv  aforesaid.  And  immediatety  after  ue 
conoluBion  of  the  said  chatse  of  the  said  Jnstloes  to  the  said 
lury,  the  said  jury,  having  been  then  kept  together  for  tbe 
space  of  thirty'two  hours  or  thereshouts  during  the  said  trial, 
do  retire  from  the  bar  here  to  consult  upon  their  Terdiet  to  be 
given  upon  the  premises  In  the  said  indictment  specified,  and 
afterwards  and  after  the  snaoe  of  five  hours— that  is  to  say,  at 
five  minutes  before  midnJIgnt  on  the  night  of  the  said  Saturday 


the  18th .  day  of  March,  in  the  year  aforesaid,  and  ai  five 
minntes  before  Ihe  Lord'a^lay,  the  said  jurors  return  to  the 
bar  here^  and  being  asked  by  the  court  here  whether  they 
have  agreed  upon  their  verdict,  they  say  that  they  have  not 
agreed,  and  unanimously  declare  that  after  a  fuU  considera- 
tion they  are  wholly  unable  to  agree  and  cannot  agree  npon 
any  verdict  to  be  given  by  them  on  the  premises  aforesaid ; 
wad  therefore,  because  it  manifestly  appears  to  the  court  hers 
that  the  said  jurors  after  five  hours*  deliberation  and  snch 
consideration  among  themselves  have  not  agreed  upon  any 
verdict,  and  declare  that  they  are  unable  to  agree,  and  are 
unable  to  agree  npon  any  verdlot  to  be  given  upon  the  pre- 
misee  aforesaid,  and  beeanse  all  other  the  business  of  the 
said  session  of  gaol  delivery  is  finished  and  completed,  and 
because  the  Lord's-day  Is  immediately  at  hand,  and  because 
tbe  said  Juatloes  of  our  said  Lady  the  Queen  are  required  by 
Her  Letters  Patent  to  proceed  to  and  be  in  her  county  of 
Cornwall  on  Monday  next  ensuing  in  the  execution  of  the  said 
Letters  Patent;  and  because  It  manifestly  appears  to  the  Joa- 
tioee  here  that  for  the  reasons  and  causes  aforesaid  it  is  neoea> 
saiy  to  discharge  the  said  Jury,  the  said  Justices  do  decide  and 
adjnd|^  that  it  is  necessary  to  discharge  the  said  fury,  and 
they  do  on  the  ground  of  such  necessity  as  aforesaid  altogether 
discharge  the  said  jurors  from  giving  any  verdict  upon  the 
premises,  and  they  are  aocordingly  discharged  from  givinc 
their  verdict  upon  the  premises  aforesaid  And  the  said 
Charlotte  Whisor  and  Ma^  Ann  Harris  are  by  the  aaid  jus- 
tices here  forthwith  committed  to  the  custody  of  the  said 
sheriff  of  tbe  said  county  of  Devon,  In  the  common  gaol  of 
the  said  county,  safely  to  be  kept  until  they  shall  be  thence 
delivered  in  due  course  of  law ;  and  thereupon  tbe  said  sheiiiT 
is  commanded  that  he  have  the  bodies  of  the  said  Ohariotte 
Winsor  and  Mary  Ann  Harris  at  the  next  General  Session  of 
General  Gaol  Delivery  to  be  holden  for  the  said  county  of 
Devon,  to  answer  the  premises  in  the  said  indictment  above 
specified  and  charged  on  them. 

The  record  then  set  forth  the  next  commission  of 
general  gaol  deliveiT^  for  the  count7  of  Deron, 
issued  to  Willes  and  ]£eating,  J  J. : 

And  that  then  come  as  well  the  said  Charlotte  Winsor  and 
Mary  Ann  Harris  in  the  custody  of  &e  sheriiZ,  as  the  said 
Thoa.  Edwd.  Ohitty,  derk  of  tbe  asslBe  and  clerk  of  the 
Crown  for  the  said  county  of  Devon,  who  prosecutes  for  our  said 
Lady  the  Queen  In  this  behaU.  And  the  said  Thomas  Edward 
Chitty  (Clerk  of  Assize)  on  behalf  of  our  said  Lady  the  Queen 
prays  of  the  court  that  the  said  Charlotte  Winsor  may  be 
tried  upon  the  said  indictment  separate  sad  ai>art  from  the 
said  Mary  Ann  Harris,  and  that  the  said  Mary  Ann  Harris 
may  be  examined  and  give  evidence  on  behalf  of  our  said 
Lady  the  Queen  upon  the  trial  of  the  said  Charlotte  Whisor 
for  tiie  felony  and  murder  aforesaid.  And  the  court  doth 
allow  the  said  prayer  of  the  said  Thomas  Edward  Chitty; 
therefore,  let  the  jury  thereupon  come,  Ac.  Whereupon  the 
counsel  for  the  said  Charlotte  Winsor  then  and  there 
objected,  and  submitted  to  the  said  justices  that  in  oonse* 
quenoe  of  the  proceedings  so  had  and  taken  upon  the  said 
Indictment  or  inquSsttlon  at  the  then  last  Lent  Assizes  herain- 
before  stated  and  set  forth,  the  said  Charlotte  Winsor  could 
not  be  legally  tried  before  the  said  justices,  and  must  be  dis- 
charged from  the  said  Indlotment  and  inquisition ;  and  there* 
npon  tiie  said  justices  then  oveiruled  the  said  objection  and 
ordered  that  the  trial  of  the  said  Charlotte  Winsor  most 
proceed. 

The  record  then  stated  that  a  jnry  were  em- 
panelled and  sworn  to  try  the  said  Chaiiotte 
Winsor: 

And  beoause  it  manifestly  appears  to  the  court  here  that  the 
trial  of  the  said  Charlotte  winsor  cannot  be  concluded  on  the 
38th  dav  of  July,  the  same  trial,  Ac.,  are  by  the  court  here 
duly  adjoomed  nntfl  Saturday  the  S9th  day  of  July,  Ac 

It  was  then  stated  that  on  Satnrdaj,  the  29th  of 
July,  tiie  trial  was  proceeded  with,  and  the  record 
then  proceeds  thus : 

And  therefore  afterwards,  on  the  day  and  year  last  afore- 
said, tiie  jtirors  last  aforessid  having  been  kept  together  for 
the  space  of  thirty  hours  or  thereabouts  during  the  said  trial, 
rettrs  from  the  bar  here  to  consult  imon  their  verdict  to  be 
given  upon  the  premises  hi  the  said  indfctment  specified, 
and  afterwards  they  return  to  the  bar  here,  and  being  asked 
by  the  court  here  whether  they  (he  said  jurors  have  agreed 
upon  their  verdict,  upon  their  oaths  say  that  the  said  Charlotte 
Winsor  is  guilty  of  the  murder  in  the  said  indictment  specified. 

The  record  then  conduded  with  stating 

That  Jodgmentof  death  was  idjndged  by  the  Court  npon  the 
said  Ohariotte  Winsor  for  flie  felony  and  murder  aforeaald. 

(Signed)  TioxAS  Edwabd  Cnnrr, 

Clerk  of  the  Aasias  and  Clerk  of  the  Crown 
for  the  Comity  of  Devon. 

Grounds  of  error  were  assigned  by  the  prisoner, 
which  it  is  not  necessary  to  set  out,  as  they  are 
sufficiently  indicated  by  the  points  for  argument. 

Joinder  in  error  by  the  Crown. 
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Beg.  v.  Chabloite  Winsob. 


[Q.  B. 


The  following  were  the  pointB  of  azgument  on 
bdudf  of  the  prisoner: 

1.  That  the  indictment  and  trial  had  thereupon 
and  Terdict  given,  and  judgment  pronounced,  and 
sentence  passed,  are  each'  and  all  iilegaL  2.  That 
the  discharge  of  the  jury  on  the  first  trial  hefore 
they  had  agreed  upon  a  yerdict  was,  under  the 
dreams  tanoes,  irregular  and  lllegaL  8.  That  such 
discharge  being  without  the  consent  of  either 
prisoner  or  prosecutor,  or  of  counsel  on  their  behalf, 
and  without  motion  or  request  of  mther  of  them, 
was  irregular  and  illegal.  4  and  5.  That  such  junr 
having  l^en  duly  sworn  to  give  a  verdict  in  accord- 
ance with  the  evidence,  and  the  prisoner  having  put 
herself  upon  that  jury  for  good  or  ill,  and  all  the 
evidence  pro  and  con.  having  been  duly  given,  and 
the  joiy  then  and  there  ch^ged  by  the  judge,  and 
no  fatality,  illness,  or  misconduct  of  the  prisoner 
or  the  said  jury  having  occurred,  nor  any  fata- 
lity or  illness  of  the  presiding  judge,  and  the  jury 
not  being  in  anywise  incapacitated  from  agree- 
ing to  and  finding  and  delivering  a  verdict  in 
accordance  with  the  evidence,  the  discharge  of 
foch  jury  without  verdict  was  irregular  and  iUegaL 
6.  That  no  legal  or  sufficient  necessity  appears 
upon  the  record  whereby  to  have  authorised  the 
discharge  of  the  jury  in  the  manner  therein  stated. 
7, 8,  and  9.  That  it  appears  by  the  record  that  the 
said  jury  unanimously  declared  that,  after  full  con- 
sideration, they  were  wholly  unable  to  agree,  and 
coold  not  agree,  upon  any  verdict ;  the  judge  ought, 
therefore^  to  have  directed  the  said  jury  to  find  a 
Terdict  of  '  Not  Guilty,'  or,  on  discharging  them 
without  verdict,  the  prisoner,  under  the  then  existing 
ctrcomstancea,  ought  to  have  been  discharged  from 
further  peril  and  vexation  upon  that  indictment,  or 
jadgment  should  have  been  given  for  the  prisoner 
that  she  be  thereof  acquitted,  and  go  thereupon 
without  delay.  10  and  II.  That  the  prisoner  was 
wTongf ally  deprived  of  her  legal  right  to  a  verdict 
and  deliverance  in  accordance  with  the  evidence,  and 
to  a  continuation  and  conclusion  of  her  trial  at  the 
Spring  Assizes.  12.  That  the  trial  and  deliverance 
of  the  prisoner  ought  to  have  been,  and  could  and 
might  have  been,  continued  and  concluded  before 
the  said  justices  proceeded,  or  were  required  to  pro- 
ceed, to  the  next  assize  town.  13.  That  the  said 
jostioes  had  no  power  or  authority  under  the  cir- 
cumstances to  postpone  the  trial  and  deliverance  of 
the  prisoner  tiU  the  then  next  assizes,  nor  to  require 
her  to  answer  to  the  said  indictment  at  such  next 
assizes.  14.  That  at  the  Spring  Assizes  the  pro- 
ceedings agsdnst  the  prisoner  were  discontinued,  and 
at  the  Summer  Assizes  they  were  miscontinued.  15. 
That  the  life  of  the  prisoner  was  in  peril  upon  her 
first  trial,  therefore  her  subsequent  trial  upon  the 
same  indictment  for  the  same  felony  was  irregular 
and  illegal.  16  and  1 7.  That  the  second  trial  was  also 
irregular  and  iUegal,  because  the  prisoner  Harris,  who 
was  jointly  charged  in  the  same  indictment  with  the 
same  felony,  was  admitted  as  an  approver  on  the 
part  of  the  Crown,  and  gave  evidence  against 
the  said  Charlotte  Winsor  notwithstanding  that 
the  said  Harris  had  pleaded  *  Kot  Guilty'  to  the  same 
indictment,  and  had  jointly  with  the  said  Charlotte 
Winsor  put  herself  upon  the  said  first  jury  for  good 
or  ill,  and  after  all  the  evidence  for  and  against  the 
«aid  two  prisoners  had  been  given,  and  after  they 
had  been  jointly  and  severally  given  in  charge  to 
the  said  first  jury,  and  such  first  jury  duly  charged 
by  the  said  justices,  and  notwithstanding  that  such 
first  jury  had  not  agreed  upon  the  verdict,  and  while 
the  said  Harris  was  stiU  a  prisoner  in  custody  for 
the  same  felony.  18.  That  the  said  second  trial 
was  also  irregular  and  illegal,  because  the  said 
Harris  was  admitted  to  become  an  approver  as 
aforesaid,  although  no  verdict  had  been  given  or  re- 
corded either  for  or  against  the  said  Harris;  and 


although  the  said  Harris  had  not  been  discharged 
from  the  said  indictment;  and  although  no  noUe 
prosequi  had  been  entered  on  her  behalf.  19.  That 
the  approver  aforesaid  had  been  and  still  stood 
jointly  charged  and  indicted  with  the  said  Charlotte 
Winsor  for  the  said  felony,  and  having  on  the  first 
trial  pleaded  "  Not  Guilty,"  and  put  herself  upon 
the  country  for  good  or  ill,  and  so  stood  upon  her 
deliverance  by  the  said  first  jury,  and  not  having 
withdrawn  her  plea  of  **  Not  Guilty,"  and  not  having 
been  acquitted  or  found  guiltjr  by  the  said  first 
jury,  the  second  trial  of  the  said  Charlotte  Winsor 
was  irregular  and  iilegaL  20.  That  it  appears  by 
the  record  that  the  jury  on  the  second  trial  of  the 
said  Charlotte  Winsor  were  improperly  sworn.  21 , 
22,  and  23.  That  the  second  trial  of  the  said  Char- 
lotte Winsor,  the  indictment  and  all  and  every  the 
proceedings  had  thereupon,  are  irregular  and  iUegal, 
and  are  not  sufficient  in  law  to  warrant  the  judg- 
ment given  against  the  said  Chariotte  Winsor.  24. 
That  the  court  before  whom  the  said  Charlotte 
Winsor  was  convicted  had  no  authority  or  jurisdic- 
tion at  law  to  try  her  upon  the  indictment. 

The  following  were  the  points  of  argument  on 
the  part  of  the  Crown  : — 1.  That  the  indictment, 
trials,  verdict,  and  judgment  had,  pronounced,  and 
sentence  passed  upon  the  said  Charlotte  Winsor,  are 
each  and  all  of  them  in  conformity  with  the  law  of 
the  reakn,  and  that  there  is  no  error  therein.  2.  That 
the  discharge  of  the  jury  under  tiie  circumstances 
stated  in  the  record  was  proper.  8.  That  the  consent 
of  the  prisoner  or  prosecutor,  or  oounsel  for  the 
prisoner  or  prosecutor,  is  not  necessary  in  order  to 
entitle  the  court  to  discharge  the  jury.  4.  That  it 
is  not  necessary  that  any  fatality,  ilhiess,  or  mis- 
conduct of  any  of  the  jurors,  or  any  one  else,  should 
occur  in  order  to  justify  the  ^urt  in  discharging 
the  jury,  but  that  it  is  sufficient  if  the  court  deems 
that  a  necessity  for  such  discharge  has  arisen.  5. 
That  it  is  a  matter  in  the  discretion  of  the  justices 
whether  and  when  to  discharge  the  jury.  6.  That 
the  discretion  of  the  justices  was  legally  exercised 
in  this  case.  7.  That  even  if  the  discretion  of  the 
justices  was  not  rightly  exercised  in  this  case,  the 
discharge  of  the  jury  would  not  be  error.  8.  That 
even  if  the  discharge  of  the  jury  was  not  proper, 
it  did  not  entitle  the  prisoner  to  be  discharged  from 
further  prosecution ;  but  the  prosecution  was  rightly 
proceeded  with,  and  the  second  trial  and  the  verdict 
and  sentence  thereon  were  regular.  9.  That  it  does  not 
appear  upon  the  record  that  the  prosecutor  and  wit- 
nesses were  not  bound  over  in  recognisance  or  other- 
wise to  appear  and  g^ve  evidence  at  the  second  trial 
of  the  said  Charlotte  Winsor,  and  even  if  it  did  so  ap- 
pear, it  would  be  wholly  immateriaL  10.  That  the  evi- 
dence given  by  Mary  Ann  Harris  at  the  second  trial 
of  the  said  Charlotte  Winsor  was  rightly  admitted. 
11.  That  the  said  Mary  Ann  Harris  did  not  give 
evidence  for  or  against  herself,  within  the  meaning 
of  the  Srd  section  of  14  &  15  Vict,  c  99.  12.  That 
even  if  the  evidence  of  the  sud  Mary  Ann  Harris 
was  improperly  admitted,  the  improper  admission 
of  the  same  is  no  ground  of  error.  13.  That  it  does 
not  appear  upon  the  record  that  the  admission  of 
the  evidence  of  the  said  Maiy 'Ann  Harris  was 
objected  to  at  the  trial.  14.  That  the  jury  were 
rightfully  sworn  in  the  usual  mode,  and  that  their 
oath  is  described  in  the  record  iii  the  ordinary  and 
proper  manner. 

Folkard  (JMins  with  him)  argued  for  the  prisoner, 
in  support  of  the  writ  of  error. 

Authorities  referred  to : 

3  Inst  110,  129 ; 

1  Inst  227  b.; 

2  Hale's  P.  G.  294^  297,  318; 
21  £d.,  pL  10,  n. ; 
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2  Hawk.  P.  C.  619 ; 

8  Black.  Com.  860 ; 

Chit  Grim.  Law,  630,  684  ; 

2  Beeves'  Hist  Law,  267,  270 ; 

21  Vin.  Abr.  "  Trial "  xv.,  p.  387 ; 

Parthew,465; 

Hex  y.  LedaiMffkaifL  1  Vent  97 ; 

2  BoU.  Abr.  712  ; 

1  Balk.  201: 
7  Mod.1; 

Rex  v.  Mawleyj  6  T.  R  688 ; 

Harriton  v.  Barri»o%  9  Price,  89 ; 

JUx  Y.  Je^  2  Sir.  984. 
[CocKBUBN,  C.  J.— Said  that  on  referenoe  to  the 
book  41  Ass.  pi.  11,  on  which  many  of  the  eariy 
text  writers  relied,  the  authority  was   obTioosly 
obiter  dicta,'] 

Whitehead Y.  Bemtett,7  8t  Tr.  79; 

Lord  Delamere's  ctm,  11  St  Tr.  661 ; 

Home  Tooke's  caee,  26  St  Tr.  1281 ; 

Bookwoode  ctue,  18  Bt  Tr.  178; 

R,  V.  iTaotA,  ILd.  Bay.  142; 

Rex  y.  PerJdne^  Gar.  4iS5; 

Kinloch'a  caee,  Foster  G.  G.  14 ; 

JShield'e  com,  28  St  Tr.  646; 

R  y.  Kelis,  1  G.  &  D.  Ir.  Bep.  151 ; 

R.  y.  Calvert,  2  Leech  G.  G.  620 ; 

R.  y.  Street,  2  G.  &  P.  418  ; 

R  y.  Steveneon,  2  Leech,  646 ; 

R  y.  Edwards,  Buss.  &  By.  224; 

R.  y.  Meadowe^  Foster ; 

Johns  y.  Abbott,  Barnes*  Notes ; 

Mozzy  y.  Doriet,  8  Gar.  &  P.  427; 

Jfanteffs  case.  Dears,  ft  Bell,  404 ; 

R,  y.  FKode,  1  Moo.  G.  G.  86 ; 

R  y.  i/ea»*y  ofK?  Cook,  8  Graw.  &  Dick.  212 ; 

Ry.Leckar,  lb.  174; 

iZLy.ZodE^Ib.  898,  428; 

Comocy  y.  The  Quern,  7  Irish  L.  B.  149 ; 

Reg,  y.  Dacieon,  2  Fos.  Sc  Fin.  260 ; 

ife^.  y.  Netcton,  13  Q.  B.  716; 

Reg.  y.  CKorfemorfA,  1  K  ft  8.  460; 

Trials  per  Pais,  **  Proof,''  164 ; 

Rudd's  case ; 

Doctor  ft  Student,  135  a,  271 ; 

3  Black.  Gom.  375 ; 

Gom.  Dig.  "  Temps,"  B.  8 ; 

2Mad.  History  Ex.  Gt  5; 

IW.  Black.  499; 

12:  y.  Edwards,  3  Gamp.  207 ; 

Vaua^s  case ; 

R  y.  Emden,  9  East,  437; 

R  y.  Shean,  2  G.  ft  P.  684; 

Caa^obeUv.  The  Queen,  11  Q.  B.  888; 

R  y.  Green,  Dears,  ft  Bell,  117 ; 

R  y.  Stewart,  1  Gox  G.  G.  174; 

i?.y.  ^rd^,  3Ib.  228; 

A  y.  QDoimeO,  7  lb.  337 ; 

6  ft  7  Vict  c.  85  ; 

14  ft  15  Vict  c  99; 

2  Stark,  on  Erid.  11  et  seq. 

The  Solicitor' General  {Hannen  with  him)  ap- 
peared for  the  Crown,  and  contended,  first,  that  the 
learned  judge,  in  deciding  that  it  was  neces- 
sary and  proper  to  discharge  the  jury,  decided  a 
qnestion  of  fact  which  cannot  be  reyiewed  by  a 
court  of  error.  Secondly,  if  it  is  competent  to  this 
court  to  reyiew  the  exercise  of  his  discretion,  then, 
that  the  learned  judge  was  right  in  discharging  the 
jury.  Thirdly,  if  he  was  wrong,  eyen  uen  tue 
wrongful  discharge  of  the  jury  would  not  be  a 
ground  of  objection  to  a  second  triaL  Fourthly, 
that  the  accomplice  Harris  was  properly  admitted 
as  a  witness : 

Doctor  ft  Student,  p.  272; 

ManselTs  case,  1  Andeison,  103; 

R  y.  Ferrars,  Sir  T.  JEtaym.  Bep.  84 ; 

Hales  P.  G.  294 ; 

Perkins' $  ease,  Garthew  464; 

KinlocKe  case,  Fos.  G.  G.  16 ; 

Shitids  case,  28  St  Tri.  647: 

R  y.  Cdbbett,  8  Bum's  J.  974 ; 

Gray  y.  The  Queen,  11  GL  ft  Fin. 


Reg,  y.  Newton,  18  C^  B.  716 ; 

121  y.  Davidson,  2  Fos.  ft  Fin. 

Conway  and  Jjynch  y.  The  Qfieen,  7  Ir.  Bep. 

R  y.  Fowler,  4  B.  ft  A.  278  ; 

Keats's  case.  Skinner's  Ben.  166 ; 

CampbeU  y.  The  Qtseen,  11  Q.  R  799; 

R  y.  OusHesworiK  1  B.  ft  S.  606;  6  L.  T.  Boa  N.S. 

160; 
6  ft  7  Yict  0.  85,  ss.  2,  & 

FoOcard  was  heard  in  reply. 

CocKBUBN,  C.  J. — ^The  question  inyolyed  in  thia 
case  has  been  so  recently  before  the  court  in  the 
case  of  Beg.  y.  CharUswcrih,  and  has  been  so  fully 
discussed  in  the  argument  during  the  last  two  days, 
that  I  do  not  think  we  should  gain  anything  by 
taking  further  time  to  consider  our  judgment,  more 
especudly  as  there  is  no  doubt  whatever  in  the 
mmd  of  any  one  of  the  members  of  the  court  as  to 
the  judgment  we  ought  to  pronounce.  I  for  one 
haye  no  hesitation  in  expressing  my  opinion  that  it 
is  within  the  proyince  of  a  judge  presiding  on  a 
criminal  trial,  in  the  exercise  of  his  discretion, 
after  the  jury  haye  retired  to  consider  their  yerdict, 
and  haye  remained  in  deliberation  a  full  and  suffi- 
cient time,  if  the  jury  are  not  agreed,  and  there  is 
no  chance  or  reasonable  expectation  of  their  coming 
to  a  unanimous  decision  as  the  result  of  a  longer 
deliberation,  in  my  judgment  it  is  competent  to  the 
judge,  in  the  exercise  of  his  discretion,  to  discharge 
them.  We  are  dealing  here,  not  with  one  of  those 
fundamental  principles  that  lie  at  the  foundation  of 
our  jurisprudence,  such  as  the  maxim  that  judges 
shall  decide  questions  of  law  and  juries  shall  decide 
questions  of  fact,  or  that  the  yerdict  of  the  jury,  in 
order  to  be  binding,  must  be  unanimous;  we  are 
dealing  with  a  matter  of  wactice  which  has  fluc- 
tuated at  various  times,  and  which  eyen  at  the  pre- 
sent day  may  perhaps  not  be  considered  as  finally 
settled.  The  rule  laid  down  by  Lord  Coke  in  the 
Institute,  if  it  ever  truly  expressed  the  law,  was 
certainly  yery  speedily  departed  from  in  the  ad- 
ministration of  justice.  In  a  generation  or  two» 
at  least,  after  the  time  when  Lord  Coke 
wrote,  we  find  from  the  statement  of  Lord 
Hale^— I  need  not  say  an  authority  of  the 
first  eminence  in  such  a  matter— that  the  prac- 
tice universally  prevailed  in  the  administration 
of  criminal  justice,  where  the  proof  turned  out  upon 
the  trial  to  be  d^ective,  to  discharge  the  jury  in 
order  that  the  prosecution  might  come  on  a  future 
occasion  better  prepared,  and  we  find  that  great  and 
eminent  lawyer,  as  well  as  most  humane  man, 
speaking  with  approbation  of  that  practice  as  a 
practice  essentiid  to  prevent  the   frustration    of 

Justice  in  cases  where  evidence  might  have  been 
orthcoming,  but  happened  to  be  temporarily 
wanting.  He  speaks  of  that  i^actice  as  having  pre- 
yailed  many  years.  Afterwards,  in  consequence  of 
the  way  in  which  the  practice  was  abused  on  poli- 
tical trials,  and  possibly  in  consideration  of  the 
great  grievance  and  hardship  that  might  fall  upon 
an  accused  person,  who,  coming  prepared  for  his 
d^ence  on  the  first  trial,  might  be  wanting  in  the 
means  of  preparing  for  his  defence  on  the  second, 
the  judges  appear  to  have  adopted  a  different  prac- 
tice; not  tnat  there  appears  to  haye  been  any 
judicial  decision  on  the  point,  but  the  judges  appear 
on  consultation  among  themselves  to  have  hud  down 
a  rule  that  in  criminal  trials— at  all  events,  on  a 
trial  for  felony — the  jury  should  not  be  discharged 
at  the  discretion  of  the  judge.  But  if  that  resolu- 
tion was  ever  acted  upon,  it  certainly  was  only  acted 
upon  for  a  limited  time.  In  Kinloch^s  case,  which 
occurred  upon  the  trials  which  took  place  under  the 
commission  after  the  rebellion,  we  find  the  judges 
dissenting  from  that  rule  in  the  general  terms  in 
which  it  was  laid  down.    In  that  case,  the  jury 
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haring  been  discharged  with  a  view  to  patting  the 
prifloner  in  a  better  state  than  he  otherwise  would 
hare  been,  and  to  give  him  an  opportunit7  of 
putting  a  plea  on  the  record  which  had  not  up 
to    that     time     been     pleaded,     it     was     after- 
wards    objected     that     the    jury     having    been 
discharged,  the  accused  could  not  be  put  a  second 
time  on  their  trial,  but  in  the  opinion  of  aU  the 
judges  upon    that    commission,  except  one,  that 
objection  was  no  answer,  and  was  overruled ;  and  Mr. 
Jnstioe  Foster  gave  an  elaborate  opinion,  in  which 
he  showed  that  the  proposition,  as  laid  down  in  such 
general  and  unqualified  terms,  was  one  that  could 
not  be  admitted.    Shortly  after  that  we  have  the 
great  commentator  on  English  law  laying  down  the 
rule  with  this  qualification,  that  juries  could  not  be 
discharged  by  the  judge  except  in  cases  of  evident 
neoessity.    Since  that  time  the  question  has  several 
times  arisen,  and  the  illness  of  a  juror,  or  the  illness 
of  the  prisoner,  has  been  held  a  sufficient  ground  for 
the  discharge  of  the  jury.    Nobody  has  questioned 
that  in  these  cases  a  second  trial  might  be  had,  and 
the  accused  be  put  a  second  time  on  his  or  her 
defence.    We  find  in  the  case  of  Rex  v.  Abbot,  that 
most  learned  and  cautious  judge,  Lord  Tenterden, 
discharging  a  jury  of  his  own  act,  and  in  the  exer- 
cise of  his  own  discretion,  after  they  had  been  in 
deliberation  fifteen  hours,  and  other  instances  have 
been  cited  where  judges  have  taken  upon  themselves 
to  do  the  same  thing.    It  appears  to  me,  so  far 
from  Mr.  FolkardV  observation  being  well  founded, 
that  it  is  essential  to  the  pure  administration  of 
jnsticx  in  the  form  of  trial  by  jury  that  this  discre- 
taonajy  power  should  be  abridged  to  the  utmost,  I 
cannot  help  thinking  that,  if  you  look  at  what  is  the 
true  principle  on   which  justice  ought  to  be  ad- 
ministered by  juries,  the  contrary  will  be  found  to 
be  the  fact.    Our  ancestors  insisted  on  unanimity 
MB  the  very  essence  of  the  verdict ;  but,  as  I  observed 
this  morning  in  the  course  of  the  argument,  they 
were  unscrupulous  as  to  the  means  by  which  they 
obtained  it ;  whether  the  minority  gave  way  to  the 
majority,  or  the  reverse,  appears  to  have  been  a 
matter  of  indifference.    It  was  a  struggle  between 
the  strong  and  the  weak,  the  able-lx^ied  and  the 
infirm ;  which  could  best  su^ain  hunger,  thirst,  and 
all  the  misery  incidental  to  it.    It  was  said  it  was 
even  comjpetent  to  judges,  and  the  duty  of  judges, 
to  take  a  jury  that  could  not  agree  about  with  them 
ia  carts  to  the  confines  of  the  county  where  the  trial 
washeld,  or  even  beyond.    I  doubt  very  much  whether 
•Qch  a  thing  was  ever  done.    I  doubt  the  authority 
to  do  so  very  much.    That  dictum  is  to  be  found 
in  the  Book  of  Assize  quoted  yesterday,  and  which 
louse    dictum  has  been  copied  servilely  by  text- 
writers  into  their  books  until  it  has  come  to  be 
regarded  as  an   authority.    I    doubt    very  much 
wliether  that  ever  was  the   law.    But  assuming 
It    to    be    su,    we    nowadays    look     upon     the 
trial  by  jury,  as  regards  the  principles  on  which 
iaries     are    to     act,    1     hope,     in    a     different 
ug^t.    We  do  not  desire  that  the 'unanimity  of  a 
jniy  should  be  the  result  of  anything  but  the  una- 
nimity of  conviction.    It  is  true  that  a  single  jury- 
man, or  one  or  two  constituting  a  small  minority, 
may,  if  their  own  convictions  are  not  strong  and 
deeply  rooted,  think  themselves  justified  in  giving 
way  to  the  majority :  it  is  very  true,  if  jurymen 
hare  onlv  doubts  or  weak  convictions  upon  a  given 
point,  they  may  vield  to  the  stronger  and  more 
determined  view  of  their  fellows :  but  I  hold  it  to 
be  of  the  essence  of  a  juryman's  duty,  if  he  has  a 
Ann  and  deeply  seated  and  rooted  conviction,  either 
in  the  affirmative  or  in  the  negative,  of  the  issue  he 
has  to  try,  that  he  is  not  to  give  up  that  conviction, 
although  the  majority  may  be  against  him,  from 
any  desire  to  purchase  his  freedom  from  confine- 
ment or  constraint,  or  the  various  other  inconve- 
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niences  that  jurors  are  subject  to.    That  being  so, 
when  a  reasonable  time  has  elapsed,  and  the  judge 
is  perfectly  convinced  that  the  unanimity  of  the  jury 
can  only  be  obtained  through  the  sacrifice  of  honest 
and  conscientious  convictions,  why  is  he  to  subject 
them  to  torture  and  to  all  the  misery  of  men  shut 
up  without  food,  drink,  or  fire,  in  order  that  the 
minority  may  g^ve  way,  or  the  majority  possibly 
(who  can  tell?),  and  so  purchase  ease  to  them- 
selves by  the  sacrifice  of  their  conscience?    1  am 
therefore  of  opinion  that,  so  far  from  this  practice 
being  a  mischievous  one,  it  is  one  essentiiU  to  the 
upholding  of  the  pure,  conscientious,  and  honest 
discharge  of  the  duties  of  a  juryman.    Then,  what 
have  we  to  show  us  that  this  c'iscretion  cannot 
be  legally    exercised,    when    there   are   so    many 
instances   in   which   it  has  been  exercised  with- 
out objection?     We  have    undoubtedly   the  case 
of    Conway   and    Lynch,    in    which    the    majority 
of  the  Irish   court   held  that    the     discharge  of 
the  jury    by  the   judge   in    his   discretion,  after 
they  had  been  left  twenty-four  hours  in  delibe- 
ration, could  not  be  properly  justified,  and  conse- 
quently that  the  prisoner  was  not  liable  to  be  put 
again  on  his  trial.      When  the  case   of  Reg.    v. 
Charlesioorth  was  before  us,  I  took  the  opportunity 
of  observing  that,  to  my  mind,  the  judgment  of 
Oraniptou,  J.,  in  Conway* a  case,  who  was  the  one 
judge  who  didsented  from  the   judgment  of  the 
court,  carried  to  ray  mind  perfect  conviction.    His 
arguments,  to  my  mind,  were  overwhelming ;  and 
certainly  no  attempt  was  made  lo  answer  them  on 
the  part  of    the    judges  who  differed  from  him. 
Since  that  case  the  matter  has  been  two  or  three 
times,  on  analogous  questions,  under  the  considera- 
tion of  the  court.     In  the  case  of  Reg,  v.  Newton, 
although  it  was  not  certainly  a  question  on  which  the 
decision  of  the  court  was  required,  still  it  was  neces- 
sary incidentally  to  consider  it,  and  it  is  impossible 
to  read  the  judgment  of  Lord  Denman  and  the  rest 
of  the  court  without  being  satisfied  that,  in  their 
view,  the  discharge  of  the  jury  under  such  circum- 
stances as  the  present  is  not  a  reason  why  the  party 
should  not  a  second  time  be  put  on  his  trial.    The 
question  was  more  directly  raised  in  Reg,  v  David- 
son, 2  Fos.  &Fin.  It  is  very  true  that  that  was  a  case 
of  misdemeanor,  and  this  is  a  case  of  felony ;  but  I 
can  see  no  real  distinction  whatever  between  the 
two  classes  of  cases.    The  trial  by  jury  is  the  same, 
and  the  principles  on  which  it  is  to  be  administered 
are  the  same,  whether  the  case  is   one  of  felony 
or  misdemeanor ;    and   I  am    utterly   at    a    loss 
to  see  any  distinction  that  can  exist  in  point  of 
principle  between  the  two  cases.    Now  this  case 
is  certainly  much  stronger  than  the  case  of  Conway 
and  Lynch,  because  here,  if  the  discharge  of  the 
jury  was  a  wrongful  exercise  of  the  judge*s  dis- 
cretion, it  followed  that  the  prisoner  could  not  be 
put  a  second  time  on  his  trial,  and  a  fortiori  he  could 
not  be  put  a  third  time  on  his  trial,  as  happened  in 
that  case.    In  the  Irish  case  all  that  appeared  was 
that  the  jury  had  been  twenty-four  hours,  and,  as  it 
was  alleged,  a  reasonable  time  in  deliberation.    I 
have  already  pronounced  my  opinion  that  that  was 
sufficient.      In  this  case  it  was  not  so,    because 
it  appeared  that  not  only  had  the  jury  been  five 
hours  in  deliberation,  but  it  was    within   a  few 
minutes  of  midnight  of  the  Saturday,  and  on  the  eve 
of  Sunday ;  and,  further,  on  the  Monday  the  judges 
were  bound  to  be  at  Bodmin  in  discharge  of  their 
duties,  that  being  the  commisrion-day  of  the  assize. 
The  judge  was  placed  in  a  position  of  very  great 
difficulty  in  consequence  of  the  Sunday  intervening. 
If  the  next  day  had  been  a  week  day  and  not  a 
Sunday — for  instance,  if  this  trial  had  concluded  on 
Friday  night,  and  the  judge  had  had  Saturday  inter- 
vening before  the  Sunday  came — ^I  do  not  doubt  that 
he  would  have  considered  that  he  ought  not  to  have 
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discharged  the  jury  after  so  short  a  space  of  time  as 
fire  hours ;  hecause  I  agree  in  that  respect,  if  we 
could  review  the  judge's  discretion,  it  might  be  said 
that  fire  hours  was  not  so  long  a  time  that  jou  might 
assume  that  the  jury  might  not  by  further  deliberation 
come  to  a  unanimous  decision.    But  the  intervening 
day  being  Sunday,  great  difficulty  presented  itself. 
In  the  first  place  arises  the  question  whether  the 
judge  could  adjourn  till  the  Sundaj  and  take  the 
verdict  of  the  jury  on  the  Sunday  ?    It  is  laid  down 
in  distinct  terms  by  high   authorities — ^Coke  and 
Comyn — ^that  Sunday  is  not  a  juridical  day,  and  it 
is  idle  to  contend  that  the  taking  of  a  verdict,  the 
delivering  of  a  verdict  on  the  part  of  the  jury,  and 
the  receiving  it  on  the  part  of  the  judge,  and  the 
recording  it  (which  is  also,  though   done  by  the 
officer,  the  act  of  the  Court),  were  not  judicial  acts ; 
and  I  entertain    the    greatest    doubts  whether  it 
would  have  been  consistent  with   the  validity  of 
these  acts  as  judicial  acts  for  the  verdict  to  be  de- 
livered,   received,  and    recorded    on    the  Sunday. 
Then  it  is  said  that  the  judge  might  have  adjourned 
till  the  Monday,  and  have  kept  the  jury  confined  on 
the  Sunday,  and  have  received  the  verdict  on  the 
Monday.    That,  no  doubt,  could  have  been  done 
with   perfect   judicial   n^gularity.     But  then  this 
startling  difficulty  arises :  that,  whereas  it  would  be 
impossible,  because  absolutely  inhuman,  to. keep  the 
jury  without  meat  or  drink  during  the  whole  of  the 
Sunday  until  the  Monday,  they  having  been  shut 
up  on  the  Friday  night,  then  the  only  alternative 
would  have  been  to  allow  the  jury  refreshment 
in  the  interval.     There   is    no  authority   for  so 
doing:  I  believe  the  authorities  rather  point   the 
other   way.      After  once    the   jury  have    retired 
to  consider    their   verdict,    there  is   no  authority 
that    I  am   aware    of,    or   at  least   no    satisfac- 
tory   authority,   for    I    do    not  think  that  what 
is  said  in  Doctor  and  Student  goes  that  length, 
or  if   it  does,  ought    to  be  considered    as  suffi- 
cient to  militate  against  the  whole  course  of  prac- 
tice— which  establishes    that  you    cannot  give  a 
jury  refreshment  during  the  period  of  deliberation. 
And  the  oath  that  is  administered  to  the  bailiff  has 
a  strong  tendency  that  way ;  he  is  sworn  to  keep 
them  without  meat,  drink,    fire,  candle-light  ex- 
cepted, and  then  it  goes  on,  *^  nor  to  speak  with  them 
yourself,  nor  to  allow  any  one  else  to  speak  with 
them  without  the  leave  of  the  court."    Now  the 
exception  as  to  the  leave  of  the  court  relates  to 
persons  speaking  to  them,  not  to  allowing  them 
meat,  drink,  or  fire.    I  question  very  much  whether, 
inasmuch  as  this  system  of  coercion  has  been  handed 
down  to  us  from  our  ancestors,   the  judge  could 
take  upon  himself  to  alter  that  without  the  inter- 
vention of  the  Legislature,    and  the    sooner    that 
occurs,  in  this  particular  at  all  events,  I  think  the 
better  for  the  administration  of  justice.    I  doubt 
exceedingly  whether  a  judge  would  be  justified  in 
putting  aside  the  constraint  and  coercion  thus  put  on 
the  jury,  by  a  simple  act  of  his  discretionary  autho- 
rity in  ordering  them  refreshment.    I  do  not  think, 
therefore,  this  could  be  safely  done  ;  and  therefore 
the  learned   judge  had  here  the  choice  of   three 
courses  :  either  to  discharge  the  jury  or  to  take  the 
verdict  on  the  Sunday,  or  to  keep  the  jury  in  con- 
finement till  the  Monday,  for  the  purpose  of  re- 
ceiving their  verdict,  and  in  the  meantime  allow- 
ing them  the  necessary   refreshments  to   sustain 
their  strength  and  health.    The  judge,   therefore, 
was  placed  under  circumstances  of  very  great  diffi- 
ci^ty.    I  am  not  here  in  my  judgment  to  review 
his  discretion.    I  am  at  a  loss  to  know  how  I  should 
have  acted  under  the  same  circumstances ;  it  was  a 
position  of  very  great  difficulty,  and  if  ever  there 
was  a  case  in  which  the  exercise  of  the  discretion 
of  a  judge  was  called  for,  it  was  this  case,   and 
unless  it  ca&  be  shown  that  the  judge  had  not  the 


discretion,  we  ought  not  to  say  that  his  discretion 
was  improperly  exercised.  Now  those  are  the  facta 
as  set  forth  on  this  record,  with  this  addition,  that  it 
was  adjudicated  by  the  judge  that  a  reasonable  time 
had  elrjpsed,  and  that  it  was  necessary,  under  the  cir- 
cumstiinces,  that  the  jury  should  be  discharged- 
That  brings  me  to  the  second  question,  which  is, 
this  necessity  being  set  forth  on  the  record,  is  it 
competent  to  this  court  to  review  it  ?  I  think 
certainly  not.  The  first  question  is,  how  is  it  to  be 
reviewed  ?  It  is  a  mistake,  as  it  seems  to  me,  and  a 
fallacy  to  say  that  the  existence  of  the  "  necessity  " 
here  is  a  question  of  law.  It  may  be  a  rule  of  law, 
or  rather  a  rule  of  practice,  that  the  judge  shall  not 
dischu^  a  jury  except  there  be  a  necessity  for 
his  so  doing;  but  that  question  of  necessity  is 
necessarily  a  conclusion  and  an  inference  to  be 
drawn  from  all  the  facts  and  circumstances  of  the 
case.  Who  ever  heard  of  a  court  of  error  sitting  to 
determine  a  question  of  f act-^to  review  a  question 
which  is  purely  a  question  of  fact  and  not  of  law  f 
It  was  well  put  by  the  Solicitor-General  this  mornings 
if  this  can  be  taken  advantage  of  by  stating  it 
upon  the  record,  it  might  be  made  the  subject 
of  plea,  and  if  it  was  pleaded  as  it  was  done  in 
the  Irish  case  a  replication  would  follow,  and 
supposing  the  replication  was  a  traverse  of  the  facta, 
who  is  to  try  them  ?  And  suppose  the  replication 
was  put  and  a  traverse  of  the  replication,  then  who 
is  to  try  the  facts,  the  judge  or  the  jury  ?  It  seems 
to  me  impossible  that,  we  can  deal  with  this  as  a 
ground  of  error  ;  it  is  a  matter  for  the  judge  in  the 
exercise  of  his  discretion ;  and  no  exercise  of  the 
discretionary  pswer  of  a  judge  at  a  trial  has  been, 
that  I  am  aware  of,  ever  made  the  subject-matter  of 
error  on  the  record.  That  was  the  view  unquestion- 
ably taken  by  the  judges ;  I  think  Patteson  and  Cole* 
ridge,  J  J.,  and  Erie,  C.J.,  in  the  case  of  Reg.  v.  Newton. 
It  is  the  clear  and  unequivocal  Language  of  the 
Irish  judges,  of  the  Lord  Chief  Baron,  Martin,  B., 
and  our  late  learned  brother  formerly  oif  this  court, 
Hill,  J.,  in  the  case  of  Reg.  v.  Davidson.  They  were 
all  clesurly  of  opinion  that  the  exercise  of  a  discretion 
in  such  a  matter  as  this  is'  not  a  matter  that  can  be 
brought  before  a  court  of  error  as  ern)r  alleged  upon 
the  record,  either,  as  I  Observed  just  now,  in  a  case 
of  felony  or  a  case  of  misdemeanor.  The  principle 
which  governs  and  decides  the  application  of  the 
rule  in  such  a  matter  must  be  the  same  both  in 
felony  and  in  misdemeanor.  It  seems  to  me,  there- 
fore, perfectly  clear  that,  even  if  this  were  a  case  in 
which  the  discretion  of  the  judge  had  been  im- 
properly exercised,  injudiciously  exercised,  which  I 
am  very  far  from  saying  is  the  case  here,  it  is  one 
in  which  the  matter  cannot  be  reviewed  upon  error. 
It  is  true,  as  Mr.  Folkard  put  to  us,  as  the  judges 
of  old  felt,  there  are  instances  in  which  discretionary 
power  might  be  grievously  abused,  and  was 
abdsed  in  the  times  such  as  I  trust  this  country  will 
never  see  again.  At  the  same  time,  men  are  open  to 
the  infirmities  which  unfortunately  attach  to  human 
nature.  There  iflay  be  dishonest  and  corrupt  judges 
among  us,  though  I  trust  to  God  that  will  never 
happen.  I  agree  you  are  to  frame  your  rules  to 
keep  the  administration  of  justice  as  far  as  you  can 
beyond  the  possibility  of  corruption.  On  the  other 
hand,  if  a  rule  is  essential  for  the  convenient  ad- 
ministration of  justice,  you  must  trust  to  the 
honesty  of  those  to  whom  you  commit  that  most 
important  department  of  the  state.  You  must  trust 
to  the  means  you  have  of  punishing  corruption  and 
dishonesty  if  you  find  it  operating  on  the  minds  of 
those  judicial  officers.  I  cannot  help  thinking,  as  I 
said  before,  that  this  discretion  is  one  of  a  very  use- 
ful and  salutary  character.  We  must  trust  that  it 
will  never  be  abused,  and  we  must  trust  to  the 
power  of  Parliament  or  the  Executive  for  putting 
that  punishment  upon  a  judge  who  would  corruptly 
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u«e  it  that  he  n-ould  so  richly  deserve.  Therefore 
I  sav,  in  the  first  place,  there  was  a  dlscretioDary 
authority,  that  the  judge  had  power  to  exercise  it, 
aud  I  B&y  secondly,  whether  that  was  properly  exer- 
cised or  not,  it  is  not  a  matter  that  could  be  brought 
before  a  court  of  error  as  error  upon  the  record.  Xt 
has  been  urged  upon  us  very  properly  that,  accord- 
ing to  the  law  of  England,  no  man  ought  to  be  put 
in  peril  twice  on  the  same  charge.  I  entirely  agree 
with  that  maxim.  We  must  take  that  great  funda- 
mental maxim  of  the  criminal  law  according  to  what 
is  really  meant  by  it.  It  means  this,  that  a  man  shall 
not  twice  be  put  in  peril.  After  a  verdict  has  been  once 
pronounced,  that  verdict  being  one  which  upon  a 
good  indictment  it  was  competent  for  the  jury  to 
proooance,  you  shall  not  harass  the  man  a  second 
time  if  he  has  been  once  convicted  and  sentenced. 
Still  less  shall  you  harass  him  a  second  time  if  he 
has  been  pronounced  not  guilty  by  a  jury  of  his 
country.  It  does  not  follow,  because  from  any 
particular  circumstanee  or  reason  a  trial  has 
proved  abortive,  that  then  the  question  involved  in 
the  case  shall  not  be  again  submitted  to  the  con- 
sideration of  a  jury,  and  determined  as  right  and 
justice  may  require.  It  was  urged  also  that  there 
was  a  difficulty  about  issuing  a  second  process  for 
■ummoning  a  jury.  I  own  I  do  not  feel  the  force  of 
that.  It  is  granted  and  cannot  be  disputed  now, 
that  there  are  many  instances  in  which,  where  a 
jury  have  been  discharged  in  what  would  be  ad- 
mitted to  be  the  proper  exercise  of  a  judicial  dis- 
cretion, a  second  trial  mav  take  place.  As  for  in- 
stance, where  a  juryman  has  been  taken  ill,  or  the 
prisoner  has  been  taken  ill,  or  the  judge  has  been 
taken  ill,  and  so  the  trial  has  come  to  a  sudden  and 
abrupt  termination,  there  has  been  a  venire  <k  novo, 
and  another  process  issued  for  summoning  a  jury 
for  a  second  trial  in  such  cases.  Then  that  brings 
us  back  to  the  question  whether,  in  the  present  in- 
stance, the  jury  were  properly  discharged,  and  were 
discharged  by  virtue  of  the  discretionary  authority 
which  the  judge  possessed.  If  so,  it  seems  to  me 
to  follow  as  much  in  the  present  case  as  it  would 
have  done  in  one  of  the  cases  to  which  I  have  re- 
ferred, that  the  process  must  issue  for  a  second  trial. 
It  was  urged  on  us  also  that  here  the  evidence  of  the 
accomplice,  the  partner  in  guilt,  had  been  impro- 
perly ref^ived.  Now,  that  is  a  matter  that  we 
cannot  take  into  account  on  the  writ  of  error.  It 
was  urged  upon  us,  that  the  accomplice  came  for- 
ward to  give  evidence  under  peculiar  circumstances. 
They  were  both  joined  in  one  indictment,  and  o  > 
the  first  occasion  were  tried  together.  On  the  second 
it  was  proposed  on  the  part  of  the  prosecution  to 
sever  the  trial  with  the  view  to  the  one  prisoner 
becoming  a  witness  against  the  other.  No  doubt 
that  state  of  things  which  the  resolution  of  the 
judges,  as  reported  in  Lord  Holt*stime,  was  intended 
to  prevent,  did  place  the  prisoner  under  this  disad- 
vantage ;  whereas,  upon  the  first  trial,  that  most 
important  evidence  could  not  be  giv<en  against  her, 
it  was  given  against  her  upon  the  second,  so  that 
tl^e  discharge  of  the  jury  pnxluced  to  her  that  pre- 
judice. We  are  not  dealing  with  that  now.  I 
equally  felt  the  force  of  what  Mr.  Folkard  said 
about  the  fellow-prisoner  coming  forward  to  give 
evidence  without  having  been  first  acquitted,  or  con- 
victed and  sentence  passed.  I  think  that  that  was 
much  to  be  lamented.  In  all  such  cases,  if  it  be 
thought  necessary,  where  two  persons  are  indicted 
in  the  same  indictment,  and  it  is  thought  desirable 
to  separate  them  in  their  trials,  in  order  that  the 
evidence  of  the  one  may  be  taken  against  the  other, 
I  think,  in  order  to  insure  the  greatest  possible 
amount  of  truthfulness  on  the  part  of  the  person 
who  is  coming  to  give  evidence  under  such  re- 
markable circumstances,  it  would  be  far  better 
that  a  verdict  of  not  guilty  should  be  taken  first, 


or  if  the  plea  of  not  guilty  is  withdrawn  and 
a  plea  of  guilty  taken,  sentence  should  be  passed 
in  order  that  the  person  coming  forward  to  give 
evidence  may  come  forward  with  the  mind  free  of 
all  the  corrupt  influence  which  the  fear  of  im- 
pending punishment  and  desire  to  obtain  immunity 
to  him  or  herself  at  the  expense  of  the  prisoner 
might  otherwise  be  liable  to  produce  in  the  mind  of 
the  witness.  We  are  not  dealing  with  that  question 
now.  It  cannot  be  brought  before  us  in  a  court  of 
error.  Evidence  is  not  set  forth  upon  the  record,  it 
can  only  in  a  civil  case  be  taken  advantage  of  on  a 
bill  of  exceptions.  It  does  not  otherwise  come  upon 
the  record  so  as  to  constitute  a  matter  before  us  in 
error  here.  It  does  not  appear  on  the  record  at  all, 
therefore  we  cannot  take  it  into  consideration. 
Whether  these  circumstances  should  have  any 
influence  elsewhere  is  a  matter  that  it  is  not  for  us 
to  refer  to,  or  in  any  way  to  pronounce  an  opinion 
upon.  Therefore  I  am  of  opinion  that  in  this  case 
the  circumstances  warranted  the  exercise  of  the 
judicial  discretion,  and  that  even  if  they  did  not,  or 
rather  to  speak  more  accurately  if  that  discretion 
was  injudiciously  exercised,  it  is  not  a  matter  that 
it  is  competent  for  us  to  review.  And  then  over- 
ruling those  objections  for  the  reasons  I  have 
adverted  to,  the  only  course  that  is  open  to  us  is  to 
pronounce  judgment  for  the  Crown  and  in  favour 
of  the  validity  of  this  conviction. 

Blackburn,  J.  —  I  am   entirely  of   the  same 
opinion.    This  is  a  writ  of  error  brought,  and  we 
can  only   inquire  on    the   writ  of   error  whether 
the   verdict    and    conviction    were    in    point    of 
law   good,    or   in    point   uf   law    bad.     We  hare 
no  middle  course  that  we  can  take.    And  I  am 
clearly  of    opinion  that  the  conviction  upon  the 
record,  as  it  appears  here,  was  in  point  of  law  good. 
If  this  matter  had  occurred  for  the  first  time,  or  if 
it  had  not  been  recently  discussed,   I  should  have 
wished    for    more    time  for  the   purpose  of  con- 
sidering the  case  than  I  have   thought  it  neces- 
sary in  giving  my    opinicm    now,    and    to    have 
entered  more  into  the  authorities.      But,  in  point 
of  fact,  the  matter  was  exhaustively  considered  by 
Crampton,  J.  in  the  Irish  case,  where  he  examined  all 
the  authorities  and  gave  a  most  admirable  judgment, 
which,  although  it  did  not  convince  his  brother 
judges,  has  convinced  me  that  he  was  right,  and  the 
other  judges  wrong.    Besides  that,  we  have  had 
occasion  in  this  court,  in  the  case  of  /2ey.  v.  Charles^ 
worthy  to  consider  the  subject  very  much ;  and  there, 
except  that  that  was  a  case  of   misdemeanor,  and 
this  is  a  case  of  felony,  the  point  raised  was  the 
same,  and  the  judgment  was    given  at  consider- 
able length ;  and  as  I  perfectly  agree  with  what 
my    Lord    has    now    said,    I    do    not    think    it 
at  all    necessary  to    attempt  to  profess    to    cite 
the    authorities,    or    to    enter    into   the   matter 
at  any  great  length.    I  take  it  that  upon  the  law, 
to  a  certain  extent,  there  is  no  doubt  at  all ;  that 
where  the  proper  person  is  charged  with  the  crime, 
whether  it  be   felony    or   misdemeanor,    and    he 
has  pleaded  not  guilty,  the  first  step  is  to  issue 
a    jury    process,    by   which   the   jury   is  brought 
to  try  and  decide  that  issue,  and  when  the  jury  have 
been  brought  together,  and  the  prisoner  has  been 
given  in  charge,  and  the  trial  has  commenced,  the  right 
course,  if  the  thing  be  practicable,  and  the  course 
that  ought  to  be  adopted,  unless  there  is  some  reason 
to  the  contrary,  that  the  jury  should  proceed  to 
give  a  verdict  acquitting  or  convicting,  that  is,  a 
verdict    upon  the    issue  of  guilty  or  not  guilty. 
When  the  jury  have  once  found  a  verdict  of  convic- 
tion or  acquittal,  the  matter  becomes  res  adjudicator 
and  after  that  there  can  be  no  further  trial.  If,  when 
the  jury  have  found  the  verdict,  the  coqrt  were  to 
issue  process  for  the  purpose  of  summoning  another 
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jury  to  try  it  over  again,  and  award  proceas  upon 
the  same  indictment  to  try  the  whole  matter  over 
again,  that  would  he  erroneous,  and  in  such  a  case 
the  proper  remedy  would  be  to  bring  a  writ  of  error, 
the  error  being,  that  whereas  there  was  an  acquittal 
or   a   conviction,    which    terminated    the    whole 
matter,  process  had  issued  to  a  fresh  jury.    If, 
instead    of    proceeding    in    that  way,    there    whs 
a  second  indictment  found,  it  would  be  necessary 
that  the  prisoner   should  plead  a  plea  of  autrefois 
acquit,  or  autrefois  convict,  as  the  case  might  be,  and 
that  would  raise  the  point,  and  the  question  would 
be,  had  the  matter  been  so  determined  by  the  jury 
as  to  pass  into  res  adjudicata,  and  had  it  become  a 
matter  that  was  not  to  be  tried  again  ?    It  is  very 
material  to  recollect  that,  in  the  case  of  a  second 
indictment  being  found,  there  are  the  pleas  known  to 
the  law  of   autrefois  acquit  and    autrefois    convict. 
There  is  no  plea  that  has  e?er  been  pleaded,  except 
the  very  strange  pleading  in  Conway  and  Lynch  v.  The 
Queen,  and  that  was  obviously  bad  for  many  reasons, 
though    all  objections  in  form  were  then  waived. 
Except  in  that  solitary  case  there  never  has  been  a 
plea  to  the  effect  that  the  prisoner  had  been  given 
in  charge  to  the  jury  and  the  jury  had  come  to  no 
conclusion,  which  it  was  contended  was  to  have  the 
tame  effect,  by  preventing  the  prisoner  being  tried 
over  again,  as  if  the  jury  had  come  to  a  verdict 
finding  him  guilty  or  not  guilty.  That  no  such  plea 
is    to    be  found    to   my  mind    is    an    extremely 
strong  argument  that   it  cannot  be  pleaded.    If 
proceeding  upon  a  fresh  indictment,  the  proceed- 
ing   upon    a   ventre    ofe   novo   to    get   together   a 
second    jury   was    correct,    the    question    would 
be  to  my  mind  exactly  the  same.     Would    the 
fact  that  the  prisoners  have  been  given  in  charge  to 
this  jury,  who  came  to  no  conclusion,  for  the  reasons 
stated    upon  the  record — would    that   fact    have 
afforded  a  bar  to  a  second  indictment?    If  so,  the 
proceeding  to  summon  a  second    jury  would   be 
erroneous,  and  the  verdict  would  be  bad  ;  but  if  the 
facts  would  have  afforded  no  effectual  defence  to 
the  second  indictment  for  the  same  matter,  I  can- 
not see  how,  on  any  principle  of  reason,  it  can 
furnish    an  answer  in  error  for  the    purpose   of 
bringing  the  jury  together  to  try  the  second  indict- 
ment, which  has  never  been  disposed  of.    Now  the 
reasons  that  are  urged  against  it,  or  rather  the 
authorities,  I  need  not  enter  into.    There  is  the 
dictum  of  Lord  Coke — for  it  is  not  more — ^that  a 
jury  once  charged  with  a  prisoner  in  a  case   of 
felony  ought  not  to  be  discharged,  but  give  their 
verdict  and  dispose  of  it.    Every  one  agrees  that 
that,  taken  merely  as  a  direction  as  to  what  should 
be  done,  if  possible,  is  quite  right ;  but  upon  that  is 
founded  an  inference  that,  if  they  did  not  dispose  of 
the  plea  of  not  guilty,  no  other  jury  could  ever  dis- 
pose of  it  at  all,  and  consequently  no  second  jury 
process   could   issue    to  try  a   fresh    indictment. 
There  is  no  reason  for  that,  as  I  can  see.    If  such 
were  the  rule,  we  should  be  bound  to  act  upon  it 
now.   Down  to  the  time  of  Lord  Hale,  as  appears 
in  his  Pleas  of  the  Crown,  that  was  not  acted  upon. 
In  the  Charlesworth  case,  we  entered  into  the  details 
in  pointing  out  how  that  was.  After  the  Revolution 
the  practice  was  very  much  reprobated,  and  un- 
doubtedly for  some   time  it  had  been  urged    so 
strongly  that  the   practice  was  improper  to  dis- 
charge the  jury  for  such  reasons  as  had  been  done 
on  the  State  Trials,  that  there  was  a  notion  that 
the    thing  could   not    be  done  at  all,    if  a  trial 
went  off    for    ar.y    reason    that    was    equivalent 
to  an  acquittal.    At'n/ocA's  case  fairly  showed  that 
that  was    a    mistake   as    to    the  law.    There    it 
was    decided    that    when     the    jury    Lad    been 
brought  together,  it  was  for  the  presiding  judge, 
acting    in    his   judicial   discretion,    to   determine 
whether  there  was   a   case  for    discharging    the 


jury,  and  if  he  did  so  determine,  not  merely  in  the 
cases  in  which  the  juryman  might  be  ill,  or  for  some 
other  reason,  but  if  he  did  it,  as  in  that  case,  where 
there  was  no  need  to  do  it,  where  it  was  done 
because  of  a  mistake  which  was  no  defence.    Under 
that  mistaken  notion  the  judge,  with  the  assent 
of  the  Attorney-General  and  the  prisoner's  counsel, 
did  discharge  the  jury  for  the  purpose  of  allowing 
the  prisoner  to  plead  another  plea.    It  was  held  in 
the  case  that  it  was  no  answer  to  the  indictment, 
the    jury   having   been   in    fact  discharged,   and 
that  the  judge  has   a  discretionary  power,  but  a 
discretionary  power  only  to  be  exercised  when  he 
saw  very  clearly  it  should  be  exercised.    I  am  not 
ftware  that  that  case,  down  to  Conway  and  Lynch  v. 
The  Queen,  was  ever  departed  from.    It  is  obvious, 
when  we  come  to  consider  it,  that  in  the  cases  which 
are  evidently  not  disputed,  that  the  jury  must  be 
discharged  and  the  trial  go  off,  such  as  a  juryman 
falling  ill,  it  must  be  for  the  judge  to  determine,  as 
a   mixed    question    of    fact    and    law,    whether 
the  illness  of  the  juryman  is  such  as  that  the  trial 
cannot  be  carried  on.    If  a  juryman  has  merely 
fainted  because  the  court  is  hot  and  close,  or  any- 
thing of  that  sort,  it  would  be  right  and  proper  to 
wait  a  time  and  then  proceed  ;  but  if  the  juryman 
is  taken  ill,  so  that  there  is  no  likelihood  of  his 
going  on  without  danger  to  his  life,  the  jury  must 
be  discharged.    Must  not  it   be  for  the  judge  to 
determine  as  a  matter  of  fact  whether  the  extent  of 
the  illness  is  such  as  to  make  the  proceeding  with 
the  trial  practically  not  right,  and  consequently  to 
discharge  the  jury  ?  I  can  imagine  a  case : — Assizes 
last  sometimes,  as  they  do  in  Liverpool,  for  a  fort- 
night or  more,  and  if  the  judge  cannot  ^bscharge 
the  jury,  except  upon  evident  necessity,  it  might 
be  that  if  a  juror  fell  ill  during  the  assizes  they 
could  never  be  discharged  until  a  fortnight  had 
expired.     Who  can  tell  as  a  matter  of  certainty 
whether   the  juryman  might  not  recover?     The 
judge,  if  it  was  a  matter  of  (iscretion,  determining 
upon  the  facts  and  the  evidence  before  him,  would 
determine  for  himself  what  his  duty  should  be ; 
he  determines  it  at  the  time  upon  the  mixed  fact 
and  law,  which  is  the  right  course,  and  discharges 
the  jury.  It  seems  to  me  that  if  the  jury  have  been 
long  in  deliberation,  and  a  verdict  has  not  been 
arrived  at,  a  precisely  similar  question  arises  before 
the  judge.    It  cannot  be  said,  as  a  matter  of  law, 
that  he  is  bound   to  wait  until  one  of  the  jury- 
men falls  ill ;   that  would  be  far  too  barbarous  a 
rule.    It  cannot  be  said  that  he  ought  to  stop  until 
the  moment  the  jury  have  said  they  are  not  likely 
to  come  to  a  conclusion.    We  know  alwaj's  in  point 
of  practice,  that  jurors  say  they  are  not  likely  to 
agree.    They  are  advised  to  talk  it  over  and  can- 
didly reason  amongst  themselves.    Whether  it  be 
that  they  have  talked  it  over,  or  whether  it  be  that 
they  are  coerced,  we  know  that  they  do  agree  by 
finding  an  unpleasantness  in  being  in  custody  ;  we 
find  that  they  do  agree,  but  it  must  be    a  question 
more  or  less  of  discretion  ;  and  I  agree  very  much 
with  what  Lord  Tenterden  said  in  one  of  the  cases, 
that  few  things  are  more  painful  to  the  judge  than 
to  have  a  question  of  discretion  to  decide.  As  far  aa 
our  pleasure  goes,  we  would  be  glad  to  have  a  fixed 
rule  to  save  us  from  all  discretion  upon  the  matter, 
but  beyond  that  it  is  a  matter  upon  which  the  judge 
must  exercise  a  discretion,  not  capriciously,  but  upon 
the  facts.    Then  comes  the  question  here,  which  is 
one  of  the  questions  before  us,  can  we  in  a  court  of 
error  review  the  discretion  of  a  judge  upon  a  question 
of  mixed  fact  and  law?     In  the  case  of  Conwc^ 
and  Lynch  the  majority  of  the  Irish  judges  held  that 
they  could.    I  invited  Mr.  Folkard,  in  the  course  of 
the  argument,  to  say  whether  there  is  any  case, 
criminal  or  civil,  in  which  the  decision  of  the  judge 
upon  a  mixed  question  of  law  and  fact,  a  discre- 
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tionary  question  like  this,  was  reviewed  in  a  court 
of  error,  and  he  was  unable  to  refer  to  one.  I  know 
that,  so  far  as  my  own  knowledge  goes,  there  is  none. 
Could  we  on  principle  review  that  decision,  any  more 
than  we  could  review  the  verdict  of  the  jury?  It 
may  well  be  that  the  verdict  may  have  been  founded 
on  circumstances  against  evidence;  but  that  can- 
not be  reviewed  in  a  court  of  error,  because  the 
evidence  upon  which  the  jury  decided  the  question 
of  fact  cannot  be  brought  up  to  a  court  of  error ; 
and  so  where  the  judge  upon  a  question  of  mixed 
law  and  fact  decides  judicially,  upon  the  facta 
and  the  evidence  appearing  to  him,  that  it  was 
necessary  to  discharge  the  jury,  we  cannot  review 
that.  I  feel  decidedly  of  opinion  that  Crampton, 
J.  was  right,  and  the  other  Irish  judges  wrong. 
Having  said  that,  it  becomes  unnecessary  to  inquire 
whether  in  this  case  the  exercise  of  Channell,  B.'s 
discretion  was  right  or  wrong ;  but  1  may  observe 
this,  that  under  the  circumstances,  the  trial 
having  begun  on  Friday  morning,  evidently  it  was 
contemplated  that  there  was  ample  time  to  finish 
it  before  Saturday  evening;  it  was  unexpectedly 
protracted,  and  the  consequence  was  that  a  few 
minutes  before  midnight  on  Saturday  night,  before 
the  Sunday  began,  the  learned  judge  was  induced  to 
determine  for  himself  about  as  difiicult  a  question  as 
could  be  determined,  namely,  what  ought  to  be 
done.  If  he  had  done,  as  Mr.  Folkard  says,  waited 
and  let  the  jury  continue  as  if  it  wr^re  a  week  day, 
and  then  the  jury  had  returned  -i  verdict  on  the 
Sunday,  would  that  be  lawful  auu  .  ght?  I  should 
not  like  to  decide  that  question,  which  is  not  raised 
here,  but  I  do  not  think  there  can  be  the  smallest 
doubt  about  this,  that  to  sit  judicially  on  Sunday  on 
any  business  would  be  indecent  and  improper,  and 
should  never  be  done  if  it  can  be  helped.  That 
much  no  one  can  doubt.  It  is  upon  the  authorities 
a  matter  of  the  gravest  doubt  whether  a  verdict 
taken  on  a  Sunday  would  not  be  void  in  point  of 
law,  so  that  in  a  court  of  error  a  convictioil  might 
be  upset.  As  I  have  already  stated,  this  not  being 
a  point  before  us,  I  do  not  wish  to  give  any  determi- 
nation upon  it ;  but  I  do  say  that  it  is  a  question  of 
the  gravest  consideration,  and  I  can  at  once  say 
that  that  question  of  discretion,  when  the  judge  was 
driven  so  close  to  midnight,  is  one  on  which  we 
can  never  say  it  was  not  a  proper  exercise  of  his 
discretion,  always  assuming  that  he  had  it, 
that  he  avoided  that  question  by  discharging  the 
jury.  Then  it  is  said  that  he  might  have  ad- 
journed until  Monday  without  taking  the  verdict,  and 
during  the  twenty-four  hours  of  the  Sunday  he  might 
have  directed  the  jury  to  take  refreshments.  Here 
again  I  do  not  mean  to  decide  a  question  which  is 
not  before  us ;  and  it  may  be  a  question  of  doubt 
whether,  if  the  judge  were  to  order  the  jury  refresh- 
ments, it  might  not  vitiate  the  verdict ;  and  if  the 
judge  so  ordered  refreshments,  it  may  be  said  he 
was  wrong,  but  the  verdict  shall  stand  notwith- 
standing. I  think,  under  these  difficult  circum- 
stances, the  judge  did  right.  That,  as  I  said,  is 
ohiter  to  what  we  have  to  decide;  because  I  hold 
that,  the  judge  having  exercised  his  discretion  over 
a  matter  over  which  he  had  jurisdiction,  that,  in  a 
court  of  error,  cannot  be  reviewed.  Then,  even 
supposing  he  was  wrong,  there  remains  the  further 
point,  upon  which  I  shall  say  very  little,  whether 
his  being  wrong  in  discharging  the  jury,  under  what 
we  are  to  suppose  were  improper  circumstances, 
would  that  entitle  the  prisoner,  as  matter  of  law, 
to  be  discharged?  I  think  not.  The  nearest 
cases  are  where  the  jury  have  found  an  imperfect 
verdict.  There  is  no  moral  guilt  in  the  judge 
who  receives  the  verdict  of  the  jury,  and  omits 
to  perceive  that  the  verdict  is  imperfect;  but 
hid  duty  is  clearly  to  attend  to  what  the  jury 
have  to  say,  and,  although  they  might  think  that 


they  had  found  all  that  was  material,  if  they  have 
omitted  a  point,  though  their  verdict  is  nothing, 
clearly  the  duty  of  the  judge  would  be  to  say,  "  You 
have  not  found  a  complete  verdict ;  answer  the  other 
question  of  fact."  On  that  being  done,  the  verdict 
is  complete.  When  the  judge  receives  an  imperfect 
verdict  and  discharges  the  jury,  recording  that  im- 
perfect verdict,  it  is  clear  that  the  judge  has  made 
a  mistake,  and  the  discharge  is  not  right.  It  is 
equally  clear  in  all  civil  cases,  where  the  verdict  has 
failed  to  be  a  correct  verdict  in  consequence  of  the 
conduct  of  the  judge — in  all  civil  cases,  and  in  all 
cases  of  misdemeanor,  the  proper  course  is  to  order  a 
venire  de  novo,  that  the  case  may  be  tried  over 
again.  The  question  has  been  raised  whether  a 
venire  de  novo  should  go  in  the  case  of  capital  felony 
or  not.  That  has  been  raised  upon  the  same 
authorities.  The  same  dictum  of  Lord  Coke,  and 
the  doubt  founded  upon  it,  raised  the  doubt  in 
Rex  V.  Hugging,  in  Lonl  Raymond's  Reports,  where 
Lord  Raymond,  himself  Chief  Justice,  reports  the 
case,  and  it  is  a  most  authentic  report.  He 
mentions  what  was  there  said  ;  he  says,  in  page  1588 
of  the  2nd  Ld.  Raym.,  in  the  argument  for  the 
Crown,  it  was  stated  that  in  criminal  cases  writs  of 
venire  facias  de  novo  have  been  granted ;  and  that 
in  capital  cases  the  venire  fadaa  de  novo  must  go 
in  cases  of  mistrial.  Such  was  the  case  of  Gray  v. 
The  King,  in  CI.  &  Fin.,  and  there  the  H.  of  L.  awarded 
a  venire  de  novo,  ^'  secondly,  for  the  misbehaviour  of  the 
jury  in  giving  their  verdict."  For  that  he  refers  to 
the  cases  in  the  Year-books  of  Henry  II.,  and  adds 
that  was  agreed.  Then,  thirdly,  **  as  to  granting  a 
venire  de  novo  alter  special  verdict  found,  they  were 
so  candid  as  to  own  that,  though  there  was  search 
made  with  the  greatest  diligence,  yet  they  could 
not  find  one  instance  of  so  much  as  an  opinion  of  a 
judge  except  what  was  said  by  Holt  in  the  case  of 
Bex  y.  Keite,  who  said,  *  I  should  not  be  much  against 
a  venire  de  novo* "  and  this  was  remembered  by  some 
others  who  heard  that  opinion.  There  the  question 
was  whether  the  venire  de  novo  should  go.  There- 
fore all  that  we  learn  from  Rex  v.  Huggins  is 
this,  that  the  point  was  argued  and  gravely  con- 
sidered and  was  not  determined.  Afterwards,  in 
CanmbeUY.  The  Qjueen,  11  Q.  B.,  the  Court  of  Q.B. 
in  this  country,  where  the  verdict  was  imperfect, 
did  decide  that  upon  an  imperfect  verdict  a  venire 
facias  de  novo  should  go.  That  was  their  order  in 
the  court  below.  When  it  came  into  the  Court  of 
Error,  the  very  learned  judge,  Mr.  Paron  Parke,  now 
Lord  Wensleydale,  considered  the  case  much  among 
the  other  judges,  and  he  evidently,  having  the  case 
of  Rex  V.  Huggins  before  him,  to  which  he  refers, 
thought  that  the  award  of  a  venire  de  novo  might 
go  in  the  case  of  felony  and  imperfect  verdict.  He 
thought  that  was  a  g^ave  matter,  and  in  his 
judgment  he  pointed  out  in  the  case  below 
that  it  was  a  mis- trial,  because  there  was  an 
error  in  the  venire  de  novo  under  which  they 
went.  Therefore  it  was  like  Grag  v.  TTie 
Qfieen ;  and  on  that  ground  they  affirmed  the  deci- 
sion of  the  Court  of  Q.  B.  below,  that  a  venire  de 
novo  would  lie  for  felony,  but  did  nut  determine  that 
it  would  lie  upon  an  imperfect  verdict  ;  but  they  by 
no  means  reversed  it ;  and  looking  at  that  decision 
of  Campbell  v.  The  Queen,  it  will  be  found  that  there 
is  a  solemn  decision  of  the  Court  of  Q.  B.  not 
reversed  or  questioned,  that  a  venire  de  novo  will  lie 
upon  an  imperfect  verdict.  There  is  the  opinion  of 
the  Ex.  Ch.  that  it  was  not  necessary  to  con- 
firm that,  because  there  was  error  there  in  the 
process;  but  there  was  no  reversal  or  even  a 
shaking  of  the  decision  below.  I  mention  this  to 
point  out  that  there  is  no  authority  certainly  for 
the  reasons  given  by  Crampton,  J.  in  the  Irish  case, 
which  I  will  not  repeat.  I  quite  concur  iu  his  con- 
clusion that  the  practice  principally  is  this,  that 
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where  upon  the  jury  process  going  there  has  not 
been  a  verdict  decisive  of  either  guilt  or  innocence ; 
but  in  any  case,  whether  it  be  of  error  in  the  judge, 
of  the  fault  of  the  jury,  of  inevitable  accident,  or 
the  judge  improperly  discharging  the  jury :  in  all 
cases  indifferently  the  indictment  has  not  been  dis- 
posed of ;  and  in  all  such  cases  there  ought  to  be  a 
ventre  de  novo.  Consequently,  I  think  diere  was  no 
doubt,  after  what  took  place  at  the  first  trial,  the 
case  would  be  properly  tried  at  a  second.  At  the 
second  trial  the  objection  was  made  that  the 
evidence  of  the  fellow-prisoner  was  received. 
It  Is  sufficient  to  say  that  that'  objection 
does  not  appear  upon  the  record,  and  could 
not  be  brought  into  error,  for  the  improper  reception 
of  evidence  cannot  be  made  matter  of  error,  and  I 
may  as  well  observe,  as  far  as  I  can  form  an  opinion 
upon  a  matter  that  does  not  come  before  us,  I  do 
not  think  she  was  an  inadmissible  witness,  but,  being 
admissible,  she  was  completely  within  the  category 
of  accomplices.  It  would  be  right  to  tell  the  jury  to 
look  at  her  evidence  with  great  ciiution,  and  take  it 
into  account.  I  do  not  doubt  that  the  judge  did 
coiefully  caution  the  jury  about  that;  nor  do  I 
doubt  that  there  was  ample  confirmatory  evi- 
dence. It  would  be  much  better,  no  doubt,  that  to 
a  witness  who  was  an  accomplice  the  objection 
should  be  as  slight  as  possible,  therefore  I  agree 
that  it  would  be  judicious  as  a  general  rule,  where 
the  accomplice  is  indicted,  that  that  should  be  dis- 
posed of  before  he  is  called  as  a  witness,  as  that 
the  temptation  to  strain  the  truth  should  be  as 
slight  as  possible.  I  do  not  think  that  it  is  an 
objection  to  the  legality  of  the  witness,  but  only 
weighs  upon  the  degree  of  credit  that  should  be 
given  to  her  testimony. 

Mellor,  J. — I  am  entirely  of  the  same  opmion. 
I  think  that  our  judgment  must  be  for  the  Crown 
on  all  the  errors  assigned.  It  appears  to  me  that, 
although  it  is  good  as  a  general  rule  not  to  dis- 
charge a  jury  in  a  case  of  felony,  and  although  I 
admit  that  there  is  a  distinction  in  the  mode  of 
procedure  in  regard  to  felonies  and  misdemea- 
nors, and  although  in  the  case  of  a  misdemeanor 
formerly  it  was  said  it  was  the  rule  that  the  jury 
could  not  be  discharged,  when  once  charged  with 
a  prisoner,  till  a  verdict  was  given,  and  it  was 
also  the  rule  that  they  should  be  kept  together  till 
they  had  agreed  on  a  verdict,  and  even  in  the  case 
of  adjournment  they  should  not  be  allowed  to 
separate,  yet  innbe  case  of  a  misdemeanor  it 
is  now  the  common  practice  to  allow  the  jury 
to  separate  before  venlict,  though  not  in  the  case 
of  a  felony.  And  I  am  of  opinion  that  no  general 
rule  of  that  sort  can  be  absolutely  binding  under  all 
jircumstances  without  leatling  to  manifest  ab- 
surdity. Now,  if  a  judge  is  to  exercise  no  dis- 
cretion, but  is  bound,  as  was  said  in  one  of 
the  old  dicta,  to  carry  the  jury  n>uud  with  him 
to  the  confines  of  the  county,  or  rather  round 
the  circuit  with  him,  still  there  must  be  a  time  at 
which  they  must  be  discharged  if  they  will  not  agree ; 
and  there  is  something  so  inexpressiibly  inconsistent 
with  modern  ideas  in  a  judge  who  was  about  to 
leave  a  countv  carrying  a  jury  with  him  to  the 
confines  of  the  county,  and  then  turning  them 
out  if  they  have  not  agreed,  that,  I  apprehend,  no 
judge  would  do  anything  so  grotesquely  absurd. 
It  appears  to  me  that  a  judge  must  have  dis- 
cretion, because  without  it  the  business  could 
not  go  on,  the  criminal  justice  of  the  country  could 
not  be  administered.  I  do  not  stop  to  ex- 
amine the  grounds  of  the  position  Mr.  Folkard 
has  assumed,  because  I  cannot  help  thinking  he 
denies  the  correctness  of  what  is  every-day  practice : 
the  judge  learns  that  the  jury  cannot  agree ;  he 
waits  a  time  which  in  his  opinion  is  abundantly 


sufficient    for   them    to    agree;    but   if    he     finds 
it   hopeless     that    after     that    they    will    agree, 
what  is  he  to  do  ?     Mr.  Folkard  says  he  should 
take  them  to  the  confines  of  the  county.     That 
I  have  disposed  of.     Then    is    there    any    other 
course?     He    would    have    to  wait,   it   is    quite 
true,  to  the  end  of  the  assizes.    My  brother  Black- 
burn has  pointed  out  that  in  some  cases  where  the 
assizes  last  a  fortnight,  a  monstrous  absurdity  would 
arise  from  the  view  that  they  are  to  be  kept  there 
in  confinement.    Is  there  ever  to  be  a  period  at 
which  the  judge  is  to  exercise  his  discretion?     I 
think  there  is ;  and  if  you  once  admit  that  there  is 
a  period  at  which  the  judge  is  to  exercise  it,  I  think 
that  period   muiit  be  left  to  the   judge    himself. 
Now   here  the  record  states  several  causes  as  to 
which  the  judge  has  adjudicated  that  it  was  neces- 
sary to  discharge  the  jury ;  and  the  first  is,  that  the 
jury  could  not  agree  ;  they  had  been  out  five  hours, 
and  they  declared  unanimously  that  they  could  not 
agree.    Again,  it  was  a  very  short  time  from  the 
Lord's  day  that  was  coming  on ;    and   the   third 
reason  is,  that  all  the  business  had  been  concluded 
at  that  place  except   this  particular  case,  and  the 
judge   was  required  by  the  commission  to  be  at 
another  place  on  the  Monday  following.     I  think 
under  those  circumstances  it  is  impossible  to  contend 
that  the  judge  could  have  taken  the  course  pointed 
out  by  Mr.  Folkard.    For  the  reasons  which  my 
Lord  has  given,  the  keeping  a  jury,  supposing  it 
could  be  done,  over  till  the  Monday  morning  without 
meat,  drink,  or  fire,  is  something  again  perfectly  in- 
congruous with  modern  opinions,  and  it  would  be^  so 
startling  a  thing  to  do  that  one  cannot  help  thinking 
that  the  judge  under  those  very  circumstances  must 
have  a  discretion  not  to  wait  till  the  jury  are  placed 
in  circumstances  affecting  their  health,  and  really 
endangering  their  lives.    Now  it  is  said  he  mipht 
have  taken  the  verdict  on  the  Sunday.  Again,  I  think 
that  has  bien  abundantly  answered  by  what  my  Lord 
has  said  in  reference  to  the  course  of   proceeding. 
First  of  all,  the  prisoner  must  be  present ;  it  cannot 
be  a  ministerial  act ;  the  judge  cannot  take  it  at  his 
own  chambers ;    he    must  come  into  court ;    the 
prisoner  must  be  brought  up,  and  the  prisoner  must 
hear  the  verdict  pronounced  by  the  jury,  and  it  must 
then  be  recorded.    AH  this  goes  to  show  that  it  is 
not  a  ministerial  act,  and  that  it  would  be  a  judicial 
act,  and  an  act  of  the  highest  importance  in  the  whole 
course  of  the  case.    Can  it  be  done  on  a  Sunday  ? 
Without  absolutely  deciding  that  it  cannot,  I  quite 
agree  with  my  brother  Blackburn  in  his  opinion 
upon  that  point,  and  1  am  free  to  confess  that  I 
think  it  cannot  be  doneu    If  there  were  those  grave 
questions  that  arose  for  the  consideration  of    the 
judge  at  the  moment  he  had  to  determine,  if   he 
thought,  as  probably  he  did,  that  the  verdict  could 
not  bs  taken  on  the  Sunday,  the  only  other  alterna- 
tive was  to  keep  the  jury  till  the  Monday  morning, 
when  the  commission  required  the  judge's  presence 
in  another  county ;  all  those  were  circumstances  to 
induce  him  to  act  upon  the  opinion  which  he  formed 
that  no  better  course  could  be  pointed  out  than  the 
one  he  pursued.    Therefore,  being  of  opinion  that 
it  must  be  a  matter  of  discretion  in  the  judge,  the 
next  question  is,  can  that  be  reviewed  in  a  court 
of  error  ?    I  am  clearly  of  opinion  that  it  cannot. 
I  am  clearly  of  opinion,  in  the  language  used  by 
Coleridge,  J.,  in  yewton*s  case,  in  wUch  the  other 
judges  agreed,  that  the  words  "  of  necessity,**  which 
have  got  into  the  later  text  writers  as  qualifying 
the  old  rule,  mean  that  the  whole  circumstances 
of  the  case  must  be  such  as  in  the  opinion  of  the 
judge  render  it  proper  to  exercise  his  judicial  dis- 
cretion.   Now  then,  if  that  be  so,  how  cau  that  be 
reviewed  ?  The  judge  must  act  upon  the  circumstances 
as  they  appear  to  him  at  the  time.    Suppose  it  arose 
from  the  illness  of  one  of  the  jury.    Mr.  Folkard 
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admits  that  that  is  a  case  of  necessity.    How  is 
that  to  be  determined  ?    Is  it  to  be  determined  in  a 
court  of  error  or  determined  by  the  judges?    If  the 
judge  must  determine  that  it  is  necessary  to  dis- 
charge the  jury  from  the  illness  of  a  juryman,  and 
if  he  states  that  upon  the  record,  this  court  clearly 
cannot  review  it,  because  the  actual  fact  of  the  neces- 
sity is  found  by  the  judge.  Then  is  he  wrong  in  find- 
ing it?    l^ow  the  absurdity  that  it  would  lead  to  if 
any  other  construction  were  put  upon  his  duty,  and 
the  power  to  review  it,  would  be  manifested  in  this 
way,  and  I  will  put  a  case.     Suppose  from  necessity 
it  arose  from  the  illness  of  the  judge,  and  he  says, 
"  I  am  too  ill  to  proceed,  I  must  discharge  the  jury." 
Bow  is  that  to  be  reviewed  ?    Is  a  court  of  error  to 
say  whether  the  judge  was  not  too  ill  ?    Can  a  court 
of  error  say  that  a  judge  was  wrong  in  saying  he 
waa  too  ill,  and  if  it  is  to  be  made  a  matter  of  plea, 
as  put  by  the  Solicitor-General,  just  conceive  then 
what  would  be  the  state  of  things :  plea,  that  the 
judge  was  too  ill,  and  decided  he  was  too  ill  to  con- 
tinae  the  trial,  and  therefore  discharged  the  jury ; 
question  for  the  jury  on'  issue  joined,  whether  the 
judge  was  so.    Could  anything  be  more  indecent  or 
abaord  than  that  a  jury  should  in  some  future  state 
of  the  case  try  the  question  whether  the  judge  was 
too  ill  to  continue  the  trial,  and  whether  his  dis- 
cretioD  was  properly  exercised  ?    If  that  cannot  be 
done  in  a  court  of  error,  neither  could  it  be  made 
the  subject  of  a  plea.    Upon  all  these  grounds  I 
think  my  brother  Channell  exercised  the  most  pru- 
dent   discretion    that   could    be    exercised    under 
embarrassing  circumstances.    I  think  he  did  what 
was  perfectly  warranted  and  justified,  and  I  am 
bound  to  say  I  cannot  but  think  any  other  exercise  of 
discretion  would  be  a  matter  of  grave  doubt.    I 
think  he  was  right,  and,  so  far  as  my  opinion  is 
worth  anything,  followed  the  right  course  upon  that 
occasion.    But  supposing  he  was  wrong  and  did 
discharge  the  jury  erroneously,  and  exercised  his 
discretion  erroneously,  is  that  equivalent  to  a  verdict 
one  way  or  the  other  ?    Did  any  one  ever  hear  of 
such  a  thing  until  thb  case  in  the  Irish  court  ?    I 
have  never  heard  of  any  other  plea  in  bar,  on  an  in- 
dictment for  felony,  besides  the  plea  of  not  guilty, 
than  such  as  antrefois  acquit^  autrefois  convict,  taint, 
or  pardon.    The  only  other  pleas  are  to  the  juris- 
diction.    If  it  cannot  be  made  out  to  be  a  case  coming 
within  one  or  the  other  of  those  pleas,  it  appears  that 
this  cannot  be  taken  advantage  of  by  any  mode  of 
pleading.    It  cannot  be  taken  advantage  of  by  ap- 
pearing upon  the  record,  because,  if  it  amounts  to 
anything,  it  must  amount  to  a  determination  of  the 
trial  by  either  a  verdict  of  guilty  or  an  acquittal. 
It  does  not  amount  to  either  of  those.    Therefore, 
for  all  these  reasons,  I  think^  first  of  all,  the  judge 
has  a  discretion ;  he  must  exercise  that  discretion, 
if  he  exercise  it  at  all,  publicly  before  the  bar,  and 
under  the  responsibility  of  his  oath  to  Parliament ; 
and  I  do  not  think  tiiere  is  the  least  thought  of 
danger  or  fear  that  any  judge  would  exercise  that 
discretion  arbitrarily  or  negligently  or  corruptly. 
The  only  other  point  which  I  ought  to  mention  in 
order  to  express  my  entire  concurrence  with  the 
C.  J.,  is  in  i^erence  to  the  course  that  was  taken 
upon  the  second  occasion.    I  quite  agree  that  it  did 
happen,  as  an  accident  in  this  case,  not  otherwise, 
that  on  the  second  trial  the  prisoner  was  in  a  diffe- 
rent position  to  what  she  had  been  on  the  former 
trial;  the  accomplice  was  charged  with  her;  they 
were  both  put  together  in  the  dock :  on  the  second 
trial  the  accomplice  was  not  tried  with  the  prisoner, 
but  on  an  application  specially  made  the  prisoner 
was  tried  by  herself,  and  the  accomplice  was  not 
acquitted,  nor  did  she  plead  guilty,  and  therefore  she 
reniuined  in  this  position,  that  she  was  liable  to  be 
trivd.    That  is  a  state  of  tlungs  which  I  think  it  is 
desirable  to  avoid,  because  I  cannot  help  thinking 


that  the  temptation  held  out  by  that  course  of  pro- 
cedure, especially  to  an  ignorant  witness  on  a  pos- 
sible trial  for  Ufe,  is  to  lead  or  to  permit  her  to 
give  evidence  whicli  ought  always  to  be  given  with- 
out fear  of  any  consequences  of  that  sort  pending 
over  the  witness  who  is  called.  Though  I  do  not 
believe  there  was  the  least  objection  in  point  of 
law  to  the  admissibility  of  the  evidence,  I  entirely 
concur  with  the  view  the  C.  J.  has  taken  of  the 
danger  of  that  course  of  procedure  being  adopted 
which  is  open  to  so  many  temptations.  On  all  these 
grounds  I  think  that  our  judgment  should  be  for  the 
Crown. 

Lush,  J. — After  the  elaborate  judgments  given 
by  my  learned  brothers,  I  should,  if  this  had  been 
an  ordinary  case,  have  contented   myself  by  sig- 
nifying my  concurrence  in  their  views ;  but,  con« 
sidering    the    wide    iniportancp    of    the    question 
involved,  I  think  it  right  that  each  judge  should 
state  the  grounds  which  have  brought  him  to  the 
conclusion  at  which  he  has  arrived.    I  need  hardly 
say  that  I  entirely  concur  in  the  judgment  that  the 
decision  in  the  court  below  must  be  affirmed.    There 
are  two  errors  relied  on  in  substance  by  the  pit.  in 
error,  the  prisoner.    The  one  on  which  the  greatest 
stress  has  been  laid,  divested  of  all  technicality  and 
verbiage,  amounts  to  this :  that  the  trial  at  which 
the  prisoner  was  found  guilty  was  a  mistrial,  or  a 
void  trial ;  that  the  jury  had  no  jurisdiction  to 
take  her  in  charge  or  find  a  verdict  against  her ; 
consequently    the   judge    had    no    juriwiiction   to 
sentence — because  she  hod  before  b^n  in  charge  to 
a  jury  upon  that  same  indictment,  and  because  the 
jury  had  been  discharged  from  giving  a  verdict 
under  the  circumstances  stated  in  the  record.    That 
is  the  proposition  for  which  Mr.  Folkard  contends 
as  the  substance  of  the  first  ground  of  error,  and  it 
is  alleged  that  to  put  a  person,  under  those  circum- 
stances, on  a  second  trial  is  a  violation  of  the  well- 
known  fundamental  maxim  of  the  law,  which  says 
that  a  man  shall  not  be  twice  vexed  for  one  and  the 
same  offence.    Then,  is  the  maxim  applicable  to 
civil  as  well  as  criminal  proceedings  ?    I  think  it 
clear  that  there  is  no  distinction  between  the  two 
as  to  the  applicability  of  that  fundamental  rule; 
wherever  it  applies  it  applies  to  both,  as  was  ob- 
served by  my  Ix)rd,  and  the  rule  of  itself  furnishes 
its  own  exposition  of  what  is  meant  by  the  maxim 
by  supplying  the  plea  which  there  is  in  a  criminal 
case  of  autrefois  acquit  or  its  converse,  or  in  a  civil 
case  a  plea  of  judgment  recovered  or  its  converse  ; 
that   means,    where    the   matter   has   been    once 
litigated  and  brought  to  an  end  by  means  of  the 
proceedings  having  gone  on  to  a  termination,  the 
verdict  or  judgment  shall  be  a  bar  to  a  second 
trial  or  litigation  upon  the  same   matter.    That 
is     the     meaning    of    the     rule     so    far    as    all 
the    illustrations    go,    and    so    far  as   any   dicta 
can  be  found   in    the  books    upon  it.    Now  it  is 
sought  to  engraft  upon  that  another  meaning,  and 
to  make  it  say  that  where  the  first  proceeding  had 
become  abortive,  and  had  never  gone  on  to  its  ter- 
mination, the  subsequent  proceedings  should  still 
be  a  bar  to  the  second  proceeding  for  the  same 
cause.    With  respect  to  that,  I  ma>  only  say  there 
is  not  any  authority  nor  any  dictum  to  be  found, 
and  1  am  not  aware  of  any  in  our  books  upon  that 
subject  as  an  authority  for  that  proposition,  and 
certainly  it  is  not  within  the  notion  or  principle  of 
the  law,  and  not  to  be  found  anywhere  in  terms,  or 
even  hinted  at ;  and  even  Lord  Coke,  in  that  part  of 
his  book  which  contains  the  passage  so  much  com- 
mented on,  which  says  a  jury  once  in  charge  of  a 
prisoner  cannot  be  discharged,  does  not  intimate  tliat 
if  the  jury  should  be  di<«charged,  that  discharge 
sliould  be  equivalent  to  an  acquittal,  and  pleaded 
in  bar  by  the  prisoner;  nor  is  there- any  intunation 
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from  the  beginning  to  the  end  in  any  of  our  books 
favourable  in  any  degree  to  that  proposition,  and  it 
does  not  appear  until  it  was  pleaded  ic  the  case  so 
much  referred  to,  of  Conway  and  Lynch,  that  the  pro- 
position was  ever  started ;  that  is  the  only  authority 
for  it.  I  cannot  help  saying,  with  gpneat  respect  for 
the  majority  of  the  learned  judges,  that  I  cannot  go 
along  with  them  in  their  ruling ;  it  seems  to  be  at 
rariance  with  principle  and  authority,  and  I  and  all 
the  other  members  of  the  court  adhere  to  what  is 
esteemed  the  rery  preferable  judgment  of  Crampton 
J.,  and  do  no  yiolence  to  the  maxim  by  holding  that 
when  the  first  trial  has  become  abortive  by  any 
means  whatever,  the  proceeding  is  not  legally  a  bar 
to  a  second  trial  for  tne  same  offence.  That  would 
be  enough,  I  think,  to  dispose  of  this  case,  because 
if  it  is  not  a  legal  bar  there  is  an  end  of  the  appeal 
by  a  writ  of  error  But  as  to  the  important  matter 
which  has  been  so  much  discussed,  I  desire  shortly 
to  st'  te  my  own  views  on  it,  namely,  whether  a 
a  jftw7,e  has  the  power  in  a  criminal  case  to  discharge 
a  jury  where  he  is  satisfied  that  they  are  unable 
and  will  be  unable  to  agree  to  a  unanimous  verdict. 
If  there  were  any  authority  at  all,  one*  way  or  the 
other,  it  would  seem  to  me  such  a  power  is 
necessarily  vested  in  a  judge,  because,  while  our  law 
requires  unanimity,  there  must  be  a  time,  if  the 
jury  continue  to  disagree,  at  which  they  must  be 
discharged.  Even  the  dictum  which  has  been 
imported  into  our  text-books  and  regarded  as 
authority  for  so  long  a  period,  but  whidi,  I  must 
say,  I  more  than  once  have  read  with  feelings  of 
humiliation  as  a  lawyer,  *'  that  if  the  jurors  do 
not  agree,  the  judge  may  carry  them  round  the 
circuit  from  town  to  town  in  a  cart,"  that  has  been 
traced  up  to  its  source,  and  it  rests  on  no  foundation 
of  judicial  decision  or  actual  practice,  which  I  am 
very  glad  to  find ;  but  even  that  dictum  assumes 
that  a  time  may  come  when  the  judge  at  the  trial 
must  act,  and  when  the  jury  must  be  discharged. 
It  seems  of  necessity,  so  long  as  we  require 
unanimity,  and  there  is  only  a  limited  time  for  the 
performance  of  the  duty,  there  must  be  a  power  in 
the  judge  of  discharging  them  at  some  time  or  other. 
If  so,  who  is  to  be  the  proper  judge  of  the  time  ? 
None  but  the  judge  himself.  Yet  we  find,  notwith- 
standing that  dictum,  which  I  cannot  consider  as 
la^-ing  down  any  rule  of  law  but  merely  as  a  direction, 
and  a  proper  one,  as  guiding  judges  in  their  prac- 
tice, notwithstanding  it  has  never  been  doubted 
before,  it  was  the  practice  at  that  time,  and  it  has 
been  the  practice  since,  in  cases  of  necessity,  for  the 
judge  to  discharge  tlie  jury  and  to  do  an  act  which 
it  scorns  necessarily  he  is  invested  with  the  power 
to  do.  If  that  is  so.  and  the  judge  has  bond  fide 
exercised  that  power,  is  it  a  discretion  capable  of 
being  reviewed  in  a  court  of  error?  It  seems 
enough  to  say  it  is  a  matter  in  the  discretion  of  the 
judge,  liecause  that  involves  in  itself  the  proposition 
that  that  which  is  a  matter  of  discretion  can  be 
reviewed  in  a  court  of  error.  The  province  of  a  court 
of  error  is  to  correct  that  which  is  against  law,  and 
it  never  can  be  against  law  for  a  judge  to  do  that 
which  the  law  gives  him  authority  to  do,  to  exer- 
cise his  discretion  in  certain  cases.  I  desire  to 
go  further  and  say,  in  order  that  I  may  not  be 
misunderstood,  that  if  it  was  allowable  to  us  to 
review  the  decision  at  which  the  learned  judge  has 
arrived,  and  to  inquire  into  the  case,  I  agree  in  what 
my  brother  McUur  has  said,  that  if  the  judge,  after 
hsiving  kept  the  jury  a  sufficient  length  of  time  in 
his  juiliTiuent,  is  satisfied  that  they  had  given  the 
best  attention  to  the  mutter,  exhausted  argument 
and  persuasion  to  arrive  at  an  opinion,  and  they 
announce  to  him  that  they  do  not  agree,  and 
they  would  still  be  wholly  unable  to  agree, 
to  keep  them  still  in  custrHly,  and  under  the 
privations  to  which  they  murt   be  exposed  for  a 


time  beyond  that  which  is  the  ordinary  period, 
would  be  a  kind  of  coercion  not  justifiable  at  all  in 
the  present  day  upon  the  principles  on  which  the 
administration  of  justice  ought  to  be  carried  out.  I 
therefore  think  that  the  learned  judge  could  not 
have  done  otherwise  than  he  did  with  propriety  and 
prudence,  to  discharge  the  jury  at  that  time.  The 
second  ground  of  error  relates  to  the  admissibility 
of  Harris  on  the  second  trial,  and  impeaches  her 
authority  ui>on  the  second  trial.  As  to  that  it  is 
enough  to  say,  in  my  judgment,  she  was  admissible, 
but  whether  or  not,  the  sidmissibility  of  the 
evidence  is  not,  and  cannot  be,  put  on  the  record, 
and  therefore  cannot  be  treated  as  a  ground  of 
error.  For  these  reasons  I  am  of  opinion  with  the 
rest  of  the  court  that  our  judgment  must  be  for  the 
Crown. 

Feb.  8. — In  this  case  the  counsel  for  the  prisoner 

presented  a  petition  to  the  Home  Secretary,  setting 

forth  that  the  other  prisoner  tiarris  was  admitted  as 

a  witness  without  any  verdict  being  taken  either 

for  or  against  her,  and  that  the  learned  judge  at  the 

trial  had  refused  to  reserve  the  point  for  the  Court 

of  Criminal  Appeal.    The  Home  Secretary  upon 

this  submitted  the  point  as    to  the  evidence  of 

Harris  to  the  fifteen  Judges  for  their  opinion.  They 

met,  and  the  subjoined  is  an  extract  of  their  opinion. 

The  point  was  not  argued  before  the  judges,  but  their 

opinion  was  given  merely  to  inform  the  conscience 

of  the  Home  Secretary,  who  inclosed  the  extract, 

and  expressed  his  regret  that  he  could  not,  under 

the  circumstances,    consistently   with   his    public 

duty,  recommend  the  convict  to  the  mercy  of  the 

Crown: 

Wa  think  that  the  evidenoe  of  the  witoess  Hftnia  wm 
legally  admiaslble,  although  she  was  jointly  indicted  with  the 
conTict,  and  had  not  been  previoaaly  convicted  or  acquitted. 
With  reference  to  this  particular  case,  we,  in  common  with 
the  learned  judge  who  tried  the  case,  and  by  whom  all  the 
circnmstancee  faAve  been  brought  before  na,  are  of  oplnif»a 
that  no  injustice  or  irregularity  occurred  of  which  the  oonviet 
can  properly  complain.    [Signed  by  all  the  Judges.] 

Subsequently  the  Attomey»General  granted  his 
fiat  for  a  writ  of  error  to  the  Ex.  Ch. 


Saturday,  Feb.  10,  1866. 
Ash  (app.)  v.  Lynn  (resp.) 

Fairs  and  races— SaJle  of  fteer  at — Requisite  Uceftces — 
35  Geo.  8,  c.  113—6  Geo.  4,  c.  81. 

A  fterwn  duly  licenged,  both  6y  the  fnagistraies  and 
excise^  to  sell  beer  by  retail  m  P.,  was  held  not  en- 
titled  to  sell  beer  by  retaU  at  a  fair  or  public  race  in 
D.  {an  adjoining  borough)^  not  having  a  licence  from 
the  magistrates  of  D. 

lliis  was  a  case  stated  by  three  justices  of  the 
peace  for  the  borough  of  Devonport,  under  the 
20  &  21  Vict,  c  43. 

At  a  petty  sessions  holden  before  us,  the  said 
justices,  at  the  said  borough,  the  app.  was  convicted 
by  us  under  85  Geo.  8,  c.  113,  of  having,  on  the  2nd 
Aug.  1865,  sold  beer  at  a  place  called  Richmond- 
walk,  in  the  said  borough,  without  being  duly 
licensed  so  to  do,  and  we  adjudged  him  to  pay  the 
penalty  of  10/.  and  12s.  for  costs. 

Upon  the  hearing  the  following  were  found  as 
factif: 

1.  That  the  deft,  sold  beer  on  the  2nd  Aug.  1865 
in  a  booth  or  tent  at  a  place  called  Richmond- walk, 
in  the  said  borough  of  Devonport. 

2.  That  he  was  a  licensed  victualler  of  the  borough 
of  Plymouth  (an  adjoining  borough  to  Devonport), 
having  the  usual  excise  and  magistrates'  licences  to 
sell  beer  at  his  victualling-house  there,  under  the 
General  Licensing  Act,  9  Geo.  4,  c.  61,  and  that  he 
held  no  other  licence. 
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3.  That  the  said  sale  of  beer  took  place  on  the 
occmsion  of  a  pablic  regatta  for  boats  in  the  harbour 
of  Hamoaze,  which  is  an  estuary  of  the  river 
Tamar,  and  that  such  sale  took  place  in  a  booth  or 
tent  in  the  court-yard  of  a  dwelling-house  abutting 
on  the  said  harbour,  in  which  harbour  such  public 
regatta  was  held. 

4.  That  the  35  Geo.  3,  c  118,  s.  17,  contains  an 
exemption  from  the  penalty  of  its  Ist  section  in 
relation   to  fairs  only,  and  is  entirely  silent  as  to 


The  app.  claims  to  be  exempt  from  the  penalty 
referred  to  in  the  said  statute,  35  Geo.  3,  c.  113,  on 
the  ground  that  he  comes  within  the  exemption  of 
the  llth  section  of  the  6  Geo.  4,  c.  81.  this  sale 
having  taken  place  in  a  booth,  and  at  a  place,  as  he 
contends,  where  a  public  race  was  being  held. 

The  justices  are  of  opinion  that  the  6  Gko.  4, 
c.  81,  is  an  Excise  Act,  the  llth  section  of  which 
does  not  apply  to  the  ofiFence  in  question,  such 
offence  not  being  contained  in  the  Act  of  6  Geo.  4, 
but  being  an  offence  under  a  separate  and  inde- 
pendent and  subsisting  statute,  namely,  the  35  Geo.  3, 
c.  113,  which  is  not  an  Excise  Act,  but  a  statute  for 
police  purposes,  as  appears  to  be  illustrated  in  the 
cases  of  Rbx  ▼.  Hanmm,  4  B.  &  Aid.  519 ;  Reg,  r. 
Drake,  6  M.  &  S.  116 ;  Buckk  r.  Wrightam,  34  L.  J., 
N.  &  43,  M.  C. 

Further,  that  should  the  6  Geo.  4  apply  to  the 
offence  laid  under  the  35  G^.  3,  the  app.  is 
still  not  within  the  exemption  of  the  llth  section 
of  6  Geo.  4,  c.  81,  on  two  grounds,  viz. — ^first, 
because  a  regatta  is  not  a  public  race  within  the 
meaning  of  the  6  G^.  4,  c.  81 ;  and  secondly, 
hscause  the  place  of  sale  being  on  the  land,  although 
abutting  on  the  water  where  the  regatta  was  held, 
was  not  within  the  limits  of  the  place  where  such 
regatta  was  held. 

The  questions  of  law  arising  on  the  above  state- 
ments for  the  opinion  of  this  court  are : 

1.  Whether  the  llth  section  of  6  Geo.  4,  c.  81,  an 
Act  which,  upon  the  authority  of  the  cases  herein- 
before referred  to,  the  justices  think  may  be  termed 
an  Excise  Act  has  any  operation  or  force  except  in 
relation  to  the  offences  referred  to  in  that  statute, 
and  therein  contained? 

2.  Whether  the  35  Geo.  3,  c.  113,  which  the  jus- 
tices, upon  the  authority  before  stated,  have  consi- 
dered an  Act  for  police  purposes,  be  not  independent 
of  the  6  Geo.  4,  c.  81,  and  still  in  force,  and  there- 
fore, whether  the  exemption  from  penalties  under  it 
is  not  confined,  as  stated  in  the  17th  section  of  the 
35  Geo.  3,  c.  113,  to  fairs  only  ? 

3.  Whether,  if  the  35  Geo.  3,  c  118,  be  inopera- 
tive and  controlled  by  the  llth  section  of  6  Geo.  4, 
c.  81,  a  regatta  can  be  legally  deemed  to  be  a  public 
race  within  the  meaning  of  that  statute  6  Geo.  4, 
c  81  ?  and  if  so, 

4.  Whether  the  sale  of  beer  having  taken  place 
at  a  booth  in  a  court-yard  of  a  dwelling-house 
abutting  on  the  said  harbour  of  Hamoaze,  where 
the  boats  raced,  such  sale  can  be  said  to  have  been 
made  at  a  place  within  the  limits  of  the  holding  of 
the  said  so-called  race. 

T,  J.  Clark  for  the  resp. — ^The  conviction  was 
right.  Every  person  selling  beer  by  retail  with- 
out being  duly  licensed,  was  subject  to  a  penalty  by 
the  35  Geo.  3,  c.  1 13,  s.  1 ;  and  the  exception  in  sect. 
17  of  that  Act  only  applies  to  lawful  and  accustomed 
fairs.  Races  are  not  within  the  exemption.  Then 
the  6  Geo.  4,  c.  81,  s.  11,  extended  that  exemption 
to  public  races.  The  two  Acts,  however,  are  for 
different  objects.  The  former  is  a  Police  Act  (JRex 
V.  Hanson,  4  B.  &  Aid.  519) ;  and  this  latter  is  an 
Excise  Act.  A  publican  requires  both  a  licence 
from  the  magistrates  and  one  from  the  excise :  (lUg. 
V.  Drake^  6  M.  &  S.  116.)  Secondly,  a  regatta  is  not 
a  public  race  within  the  eMoaptiaa  in  sect  11. 


L(^f}e8  for  the  app. — ^The  conviction  was  wrong. 
The  words  *Muly  licensed"  in  sect.  11  of  6  Geo. 
4,  c  81  (repealed  by  25  &  26  Vict.  c.  22,  s.  12,  but 
re-enacted  by  the  26  &  27  Vict.  c.  33,  s.  21)  are 
satisfied  by  the  person  having  an  excise  licence, 
which  the  app.  had.  He  is  therefore  within  the 
exemption.  The  ground  of  the  decision  in  Rex 
V.  Hatuon  was  that  the  appeal  given  by  the  35  Geo. 
3,  c.  113,  did  not  extend  to  convictions  under  the 
48  Geo.  3,  c.  143,  and  that  case  has  no  application  to 
the  present. 

Blackbubv,  J. — I  am  of  opinion  that  the  con- 
viction should  be  aflirmed  on  the  first  point.  It  is 
therefore  unnecessary  to  express  any  opinion  on 
the  second.  The  35  Geo.  3,  c.  1 18,  s.  1,  imposes  a 
penalty  on  any  person  selling  ale,  beer,  &c.  without 
being  duly  licensed  po  to  do.  That  Act,  as  stated 
by  Abbott,  C.  J.,  in  Rex  v.  Hansoriy  is  not  an  Excise 
Act,  but  its  object  was  the  regulation  of  the  police. 
The  6  Geo.  4,  c.  81,  is  an  Excise  Act,  and  imposes  a 
duty  on  every  person  duly  lirjnsed  by  justices  as  a 
victualler  who  sells  beer  by  retail.  Sect.  11  enacts 
that  nothing  in  that  Act  shall  extend  to  prohibit 
persons  duly  licensed  to  sell  beer  by  retail  to  carry 
on  his  trade  in  booths,  tents,  or  other  places  within 
the  limits  of  any  lawful  fair  or  public  races.  But 
it  does  not  say  that  he  may  sell  without  licence  at 
all ;  therefore  a  magistrate's  licence  was  necessary. 
The  app.,  it  is  true,  had  a  magistrate's  licence  for 
Plymouth,  but  not  for  Devonport.  He  therefore 
does  not  come  within  the  exemption  of  sect.  11. 

Mellob,  J.  concurred. 

Conviction  affirmed, 

Apps.'  attorneys,  Pook  and  GatnUn, 

Besp.'s  attorneys,  Cbwes  and  Hickley. 


COUBT  OF  COMMON  PLEAS. 

Bepurted  by  W.  Matd  and  W.  Qkahaji,  ISsqiB.t 
Barristen  at-Law. 


Wednesday^  Jan,  24,  1866. 

Ablibt  (app.)  V,  Pbitchabd  (resp.) 

Tolh — Kxetmtion  Jrom—  Three/ting  machine — Aber^ 
gavenny  Turtwike  Act  (26  Vict,  c  lix.)  «s.  2  and  17 
^^  General  Turnpike  Act  (9  Geo,  4,  c.  126),  $8,  4 
andS2, 

By  the  General  Turnpike  Act  (9  Geo.  4,  c.  126),  a.  32, 
implementa  of  kuwandry  are  exempted  from  toll,  and 
by  sect,  ^^it  is  enacted  thai  all  the  enactments,  provi" 
stotiSj  matters,  and  things  in  tAat  Act  should  be 
deemed,  construed,  and  taken  to  extend  to  all  Acts 
which  should  thereafter  be  passed,  for  making,  ffc., 
any  turnpike-road,  save  and  except  as  to  such 
enactments,  jr.,  as  should  be  expressly  referred  to 
and  varied,  altered,  or  repealed;  and  by  the  9  Geo, 

3,  c.  77,  «..19,  all  the  provisions,  ^c,  of  the  9  Geo. 

4,  c.  126,  {except  such  parts  thereof  as  are  altered, 
varied,  or  rq^ealecT)  shall  extend  to  every  local  Turn- 
pike Act,  and  apply,  jr.,  to  all  intents  and  purposes, 
as  if  the  same  were  re-enacted  and  repeated  in  the 
body  of  snch  local  Turnpike  Act  : 

By  the  Abergavenny  Turnpike  Act  (26  Vict,  c  lix.), 
sect.  1 7,  a  toll  is  imposed  on  every  cart  or  waggon^ 
except  carts  or  waggons  carrying  lime.  And  by 
sect.  2  of  that  Act^  tlte  words  carts  or  waggons 
shall  respectively  include  threshing  machines,  and  there 
is  no  other  section  in  the  Act  in  which  carts  or  waggons 
admit  of  that  interpretation,  excqU  the  one  imftosing 
tolls: 

Held,  that  a  threshing  machine  was  liable  to  toll  under 
the  Abergavenny  Act. 
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Ablirt  (app.)  Pjutohard  (reap.) 


[C.  P. 


Case  itoted  by  justicefl  under  20  &  21  Vict.  c.  43. 

At  a  petty  session,  holden  at  the  Beaufort 
Arms  Hotel,  Raglan,  in  and  for  the  division  of 
Raglan,  in  the  county  of  Monmouth,  on  the  28th 
July  last,  before  me,  the  undersigned  John  Arthur 
Herbert,  Esq.,  one  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  an  information 
preferred  by  the  resp.  against  the  app.,  under  sect. 
32  of  the  Act  3  Geo.  4,  c  126,  charging  for  that  the 
said  app.  did  on  the  16th  June  last,  at  the  parish  of 
Bryngwyn  aforesaid,  then  being  the  collector  of 
the  tolls  at  a  certain  gate  there,  called  Cross 
Budchan-gate,  on  a  certain  turnpike-road  there 
situate,  called  the  Abergavenny-road,  then  and  there 
demand  from  the  said  resp.  the  sum  of  3«.,  as  and 
for  the  toll  of  a  steam-engine  and  a  threshing 
machine  of  which  the  said  resp.  was  then  and  there 
the  driver  on  the  said  turnpike-road,  the  said 
resp.  being  then  and  there  exempt  from  toll  by 
reason  of  the  same  steam-engine  and  threshing 
machine  being  agricultural  implements,  and  the 
said  resp.  then  and  there  duly  claiming  such  ex- 
emption,  was  heard  and  determined  by  me,  the  said 
parties  respectively  being  then  present,  and  upon 
such  hearing  I  convicted  the  said  app.,  and  fined 
her  the  sum  of  2L  2«.,  and  ordered  her  to  pay  to  the 
said  resp.  the  sum  of  2/.  13«.  for  his  costs  incurred 
by  him  in  his  prosecution  in  that  behalf,  and  I 
further  ordered  that,  in  default  of  payment  of  the 
said  several  sums  forthwith,  the  said  app.  should  be 
imprisoned  in  the  house  of  correction  at  Usk  for 
the  space  of  fourteen  days.  And  whereas  the  app. 
being  dissatisfied,  &c.,  hath  applied,  &c.  Now, 
therefore,  I  the  said  justice,  Ac.^  do  hereby  state 
and  sign  such  case  as  aforesaid  as  follows : — 

At  the  hearing  of  the  said  information,  it  was 
proved  on  the  part  of  the  informant  the  resp.  in 
this  appeal,  that  on  the  16th  June  last,  the  resp. 
was  in  charge  o^  a  threshing  machine  drawn  by 
three  horses,  and  a  steam-engine  also  drawn  by 
three  horses,  belonging  to  James  Pritchard,  of 
Raglan  aforesaid,  ironmonger.  That  the  resp. 
was  taking  the  said  threbhiug  machine  and  steam- 
engine  from  the  village  of  Raglan,  along  a  tum- 
? ike-road  belonging  to  the  Ab^^venny  Turnpike 
'rustees,  and  called  tlie  Abergavenny-road,  to  the 
High-house  Farm  in  the  parish  of  Penrose,  in  the 
said  county  of  Monmouth,  to  be  there  used  by  hire 
for  the  purpose  of  threshing  com. 

That  the  app.  was  then  the  collector  of  the  tolls 
At  the  Cross  Budchan-gate  aforesaid,  which  is 
situate  on  the  turnpike-road  aforesaid,  and  that  on 
the  resp.  reaching  the  said  gate  the  app.  demanded 
and  took  from  the  resp.  a  toll  of  ds.,  the  resp.  then  and 
there  claiming  exemption  from  toll,  on  the  ground 
that  the  said  threshing  machine  and  steam-engine 
were  implements  of  husbandry.  And  it  was  proved 
on  the  part  of  the  app.  that  by  sect.  2  of  an  Act 
passed  in  the  26th  year  of  the  reign  of  Her  present 
Majesty,  entitled  "The  Abergavenny  Roads  Acts 
1863,"  it  was  enacted,  among  other  things,  that  the 
word  "cart"  and  the  word  "  waggon"  respectively 
should  mean  and  include  all  cans,  waggons,  wains, 
vans,  caravans,  drays,  timber-carriages,  drags, 
sledges,  and  other  such  vehicles,  by  whatsoever 
name  known  respectively,  adapted  or  used  for  the 
conveyance  of  heavy  articles,  and  threshing 
machines,  and  other  heavy-wheeled  vehicles,  and 
that  by  sect  1 7  of  the  said  Act  it  was  enacted  that 
on  and  after  the  1st  Jan.  1865,  it  should  be 
lawful  for  the  said  trustees  to  demand  and  take,  or 
cause  to  be  demanded  and  taken,  at  their  several 
toll-gates,  such  tolls  as  the  said  trustees  at  any  of 
their  meetings  should  direct,  not  exceeding  the 
sums  following  (that  was  to  8ay\  among  other  sums, 
for  every  horse  or  other  beast  drawing  any  waggon 
or  cart  (except  waggons  or  carts  going  for  or 
returning  laden  with  luue  only),  Qd.    And  that  at  a 


meeting  of  the  said  trustees,  h^d  on  the  2drd 
D^c  1863,  it  was  resolved  that  the  maximum  tolls 
authoriscNi  to  be  taken  by  the  said  Abergavenny 
Roads  Act  1863  should  be  demanded  and  taken 
from  and  after  the  1st  Jan.  1864.  And  it  vras 
contended  on  the  part  of  the  app.  that  by  virtue  of 
the  said  Act  and  the  meeting  aforesaid,  the  reap. 
was  liable  to  pay  the  toll  demanded  and  taken 
aforesaid ;  but  it  was  contended  on  the  part  of  the 
informant,  the  resp.,  that  by  virtue  of  sect  82  of 
the  General  Turnpike  Act  passed  in  the  drd  Geo.  4, 
the  4th  section  of  an  Act  passed  in  the  14  &  15  Vict., 
entitled  "  An  Act  to  facilitate  arrangements  for  the 
relief  of  turnpike-trusts,  and  to  make  certain 
provisions  respecting  exemption  from  tolls,"  and  the 
6th  section  of  an  Act  passed  in  the  16  &  17  Vict., 
entitled  **An  Act  to  continue  certain  Turnpike  Acta 
in  Great  Britain,  and  to  make  provisions  concerning 
turnpike-roads  in  England,"  "  horses  drawing  a 
threshing  machine,  and  the  steam-engine  to  be 
employed  in  working  the  threshing  machine,  are 
exempted  from  tolls ; "  and  further  that  inasmuch 
as  by  the  4  th  section  of  the  General  Turnpike  Act 
aforesaid,  after  reciting  that  it  was  of  great  import- 
ance that  one  uniform  system  should  be  adhered 
to  in  the  laws  for  regulating  the  management  and 
maintenance  of  turnpike-roads  throughout  the 
kingdom,  it  was  enacted  that  from  and  after  the 
1st  Jan.  1823,  all  the  enactments,  provisions, 
matters,  and  things  in  the  said  Act  contained  should 
extend  and  be  deemed,  construed,  and  taken  to 
extend  to  all  Acts  of  Parliament  then  in  force,  and 
to  all  Acts  which  should  thereafter  be  passed  for 
making,  widening,  turning,  amending,  repairing,  or 
maintaining  any  turnpike-road  or  roads  in  that  paR 
of  Great  Britain  called  England,  save  and  except 
where  any  other  commencement  was  particularly 
directed  by  the  said  Act,  and  as  to  such  enactments, 
provisions,  matters,  and  things  as  should  be  expressly 
referred  to  and  varied,  altered,  or  repealed  by  any 
such  Act  or  Acts  as  should  be  thereafter  passed ; 
and  inasmuch  as  the  provision  made  by  the  32nd 
section  of  the  said  Qeneral  Turnpike  Act,  with 
respect  to  implements  of  husbandry,  is  varied  by 
the  Abergavenny  Roads  Act  1863,  sect  1,  and  is 
not  expressly  referred  to  in  the  said  last-mentioned 
Act,  the  resp.  was  not  liable  to  i»ay  the  toll  so 
demanded  and  taken  as  aforesaid,  or  any  part 
thereof ;  but  it  was  contended  by  the  deft,  the  said 
app.  that  the  said  local  Act,  the  Abergavenny 
Roads  Act  1863,  entirely  superseded,  with  regard  to 
threshing  machines,  the  said  Act  of  14  &  15  Vict, 
c  38,  sect.  4,  and  the  said  general  Turnpike  Acts ; 
and  I  being  of  opinion  that  the  provisions  made  by 
the  32nd  section  of  the  said  General  Turnpike  Act, 
with  respect  to  implements  of  husbandry,  being 
varied  by  the  Abergavenny  Roads  Act  1863,  sect  1, 
should  have  been  expressly  referred  to  in  tlie 
Abergavenny  Roads  Act  1863,  in  order  to  render 
horses  drawing  threshing  machines  or  steam-engines 
to  be  employ^  in  working  the  same  liable  to  toll, 
gave  my  decision  against  the  app.  in  the  manner 
before  stated. 

The  question  of  law  arising  on  the  above  state- 
ment is  therefore,  whether  the  said  horses,  which 
were  drawing  a  threshing  machine  and  a  steam- 
engine  to  be  employed  in  working  the  same 
machine,  were  liable  to  toll. 

(Signed)  J.  A.  Hbbbert. 

Graff y  Q.  C.  for  the  app. — By  sect  17  of  the 
Abergavenny  Roads  Act  1863  (26  Vict,  c  lix)  a 
toll  is  imposied  on  **  every  horse  or  other  beast  draw- 
ing any  waggon  or  cart  (except  waggons  or  carts 
going  for  or  returning  laden  with  lime  only)  ;  **  and 
by  sect.  2  of  that  statute,  the  word  *  cart '  and  the 
word  ^  waggon  *  respectively  shall  mean  and  include 
all  carts,  waggons,  Ac,  and  other  such  vehicles  by 
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Q.B.] 


Ablirt  (app.)  V.  FsiTCaiJtD  (lesp.) 


[C.P. 


whatsoever  Dame  known,  reepectively  adapted  or  \ 
u«ed  for  the  conveyance  of  heavy  articles,  and 
threshing  machines,  and  other  heavy-wheeled 
vehicles."  Therefore,  sect.  17  includes  threshing 
machines.  In  the  General  Turnpike  Act,  3  Geo.  4, 
126,  sect.  32,  there  is  an  exemption  of  "  any  horse, 
beast,  or  other  cattle  or  carriage  employed  only  in 
carrying  or  conveying  any  ploughs,  harrows,  or 
implements  of  husbandry ;"  and  if  the  question 
turned  on  that,  I  should  submit  that  a  threshing 
machine  was  not  an  implement  of  husbandry,  but 
by  the  14  &  15  Vict.  c.  38,  sect.  4,  it  is  enacted  that 
"  the  words  *  implements  of  husbandry,'  in  sect.  36 
of  the  3  Geo.  4,  c.  126,  shall  be  deemed  to  include 
thresbing  machines  ;*'  the  reference  to  the  section  is 
wrong,  but  it  is  corrected  by  another  Act  (16  &  17 
Vict.  c.  135,  s.  6),  therefore  the  exemption  in  the 
Gieneral  Turnpike  Act  may  be  taken  to  include 
threshing  machines.  The  question  really  turns  on 
sect.  4  of  the  General  Turnpike  Act,  by  which  it  is 
enacted  that  '*  All  the  enactments,  provisions, 
matters,  and  things  in  this  Act  contained  shall 
extend,  and  be  deemed,  construed,  and  taken  to 
extend,  to  all  Acts  of  Parliament  now  in  force,  and 
to  all  Acts  which  shall  hereafter  be  passed  for 
making,  widening,  turning,  amending,  repairing,  or 
maintaining  any  turnpike  road  or  roads  in  that  part 
of  Great  Britain  called  England,  save  and  except 
where  any  other  commencemeut  is  directed  by  this 
Act,  and  as  to  such  enactments,  provisions,  matters, 
and  things  as  shall  be  expressly  referred  to,  and 
varied,  altered,  or  repealed,  by  any  such  Act  or  Acts, 
or  as  shall  be  hereafter  passed.*'  I  submit  that  the 
provisloos  of  that  section  do  not  apply  to  this  case, 
as  the  words  *'  all  the  enactments,  &c.,  in  this  Act 
contained  "  do  not  include  an  exemption  given  by 
the  14  &  15  Vict,  c  38,  and  the  words  "  implements 
of  husbandry"  do  not  include  threshing  machines,  as 
they  are  not  words  ejusdem  generU,  as  ploughs,  harrows, 
&C.  Secondly,  I  submit  that  if  this  is  not  so,  the 
Abergavenny  Act  does  sufficiently  comply  with  sect. 
4  of  the  general  Act.  The  subject  with  which  sect. 
82  of  the  general  Act  is  dealing  is  toll  on  the 
implements  of  husbandry,  and  the  question  whether 
that  is  varied  must  depend  on  the  construction  of 
the  latter  Act,  which  says  that  there  shall  be  a 
toll  on  carts  and  waggons,  and  by  that  says 
that  tliere  shall  be  a  toll  on  threshing  machines. 
The  general  Act  does  not  require  that  it  shall  be 
expressly  repealed,  but  only  that  the  matter  or  thing 
shall  be  expressly  referred  to.  It  is  not  competent 
to  the  Legislature  to  make  an  Act  which  a  subse- 
quent Parliament  cannot  repeal  except  in  a  par- 
ticular way.  Williams  v.  Pritchardy  4  T.  R.  2,  was 
a  case  in  which  an  Act  said  that  any  land  taken 
from  the  Thames  should  be  free  from  taxes,  and 
then  the  general  Act  imposing  land-tax  was  passed, 
and  it  was  held  that  it  did  not  repeal  the  former 
Act,  as  it  did  not  appear  that  it  was  the  intention  to 
do  so,  and  there  were  plenty  of  other  subjects  to 
which  the  Act  would  apply.  In  Lifti  v.  fKyn,  Br. 
J.  122,  it  is  said  that  an  Act  must  be  construed 
according  to  the  general  intendment  of  the  words, 
and  that  if  there  is  an  intention  to  repeal  it  must 
be  expressed. 

H.  James  for  the  resp. — I  admit  that,  under  the 
special  Act,  there  would  be  a  toll  on  threshing 
machines ;  and  the  question  is,  if  they  are  exempted 
by  the  general  Acts.  By  the  9  Geo.  4,  c.  77,  s.  19, 
it  is  enacted  that  <*all  the  powers,  authorities, 
clauses,  penalties,  forfeitures,  matters,  and  things 
contained  in  the  said  Acts  of  the  3rd,  4th,  7th,  and 
8th  years  of  his  present  Majesty  (except  such  parts 
thereof  respectively  as  are  varied,  altered,  or  re- 
pealed), and  all  the  powers,  authorities,  &c.,  con- 
tained in  this  Act,  shall  extend,  and  be  construed  to 
extend,  to  every  local  turnpike  Act ;  and  shall  be 


applied  and  put  in  execution  as  fully  and  effectually 
to  all  Intents  and  purposes  as  if  the  same  were 
repeated  and  re-enacted  in  the  body  of  such  local 
turnpike  Act,  and  were  made  parts  thereof."  There- 
fore  I  submit  that  the  Abergavenny  Act  must  be 
read  with  sect.  4  of  the  generiU  Act ;  and  the  14  &  15 
Vict.  c.  38,  is  declaratory,  and  says  that  "  imple-  . 
ments  of  husbandry"  shall  include  threshing 
machines.  Then  my  friend  says  that  sect.  4  of  the 
general  Act  is  referred  to ;  but  that  is  not  sufficient ; 
it  must  be  referred  to,  and  varied  or  repealed,  and 
the  section  which  says  that  must  be  taken  as  if 
incorporated  with  and  re-enacted  in  the  special  Act. 
Then  Uie  question  arises  as  to  what  would  be  the 
effect  if  that  section  had  been  re-enacted.  There 
is  a  case  of  12.  v.  The  Trustees  of  North  Leach,  5 
B.  &  Ad.  978,  which  I  do  not  refer  to  as  an  autho- 
rity, as  there  the  special  Act  was  passed  before  the 
general  Act ;  but  the  Court  of  Q.  B.  considered  it 
important  that  the  general  Act  should  apply : 
Mid^UeUm  v.  Crt^ft,  2  Atk.  650. 

Gray,  Q.  C.  in  reply. — He  cited 

Reg,  V.  8L  Edmonds,  SaUsbwy,  2  Q.  B.  84; 
The  Dean  of  Ekj  v.  BUss,  6  Beav.  662. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment 
should  be  in  favour  of  the  app.  At  the  same  time, 
I  may  say  that,  on  first  reading  the  case,  and  with 
the  knowledge  I  then  had,  I  had  a  strong  impression 
that  tlie  decision  of  the  magistrate  was  right ;  but 
on  examining  the  statutes  and  applying  die  esta- 
blished rules  of  construction,  I  altered  that  opinion, 
and  I  now  think  that  the  decision  was  wrong.  The 
question  is,  if  a  threshing  machine  is  liable  to  toll 
in  the  district  of  the  Ab^avenny  trustees?  and 
the  enactment  of  sect.  17  is,  that  it  shall  be  lawful 
to  take  toll  for  any  cart  or  waggon,  and  then  the  inter- 
pretation clause  says  that  the  words  "cart  or  waggon" 
respectively  shall  mean  and  include  threshing 
machines.  If  there  was  nothing  else  but  this,  this  sta- 
tute in  express  terms  imposes  a  toll  for  horses  drawing  a 
threshing  machine,  and  I  am  unable  to  give  any 
effect  to  those  words  if  it  is  held  that  threshing 
machines  are  exempt  from  toll.  The  case  has  been 
most  satisfactorily  argued  on  both  sides,  and  I  can 
see  no  meaning  for  those  words  unless  I  hold  that 
it  is  an  express  enactment  that  threshing  machines 
shall  be  liable  to  toll.  The  difficulty  has  arisen  by 
reference  to  the  statute  exempting  implements  of 
husbandry  from  toll,  and  sect.  82  of  the  3  Geo.  4, 
c.  126,  enacts  that  any  horse,  beast,  or  other  cattle 
or  carriage  employed  in  carrying  or  conveying  any 
ploughs,  barrows,  or  implements  of  husbandry,  shaU 
be  exempt  from  toll ;  that  is  an  universal  exemption 
over  all  England  ;  and  sect.  4  enacts  that  the 
general  provisions  of  that  Act  should  apply  to  all 
Acts  of  Parliament  then  in  force,  and  which  should 
thereafter  be  passed  for  making,  widening,  turning, 
amending,  or  repairing  any  turnpike-road  in 
England.  And  then  the  9  Geo.  4,  c.  77,  s.  19,  to 
make  one  uniform  toll,  enacted  that  the  3  Geo.  4 
and  the  intermediate  Acts  should  be  read  as  if 
repeated  and  re-enacted,  and  taken  as  part  of  every 
local  Turnpike  Act,  and  coupling  those  statutes  with 
the  14  &  15  Vict.  c.  38,  there  would  be  a  direct 
enactment  that  threshing  machines  should  be  exempt 
from  toll,  and  that  is  to  prevail  in  all  subsequent 
enactments,  unless  the  matters  and  things  are  ex- 
pressly referred  to  in  those  statutes.  Now,  if  there 
was  an  express  enactment  that  in  Abergavenny 
threshing  mschines  should  be  liable,  there  would  be 
no  difficulty  in  construing  the  statute ;  but  I  say 
the  subsequent  statute  does  expressly  refer  to  the 
matters  and  things  exempted,  and  makes  threshing 
machines  Uable.  I  was  struck  with  the  observation 
that  threshing  machines  were  a  new  invention  since 
the  8  Geo.  4.    Formerly  many  large  capitalftts  had 
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threshing  machines,  but  now  there  are  speculators 
in  those  machines  as  much  as  in  many  others,  and 
they  are  often  held  by  a  person  who  is  not  an  occu- 
pier of  land,  or  within  the  purriew  of  those  statutes, 
and  therefore  it  is  equally  probable  that  the  Legis- 
lature should  have  intended  that  they  should  be 
liable  to  toll. 

WiLLEs,  J. — I  am  of  the  same  opinion,  and  I  agree 
in  the  reasons  of  the  Lord  Chief  Justice,  and  I 
think  that  they  may  be  sustained  on  the  ground  that 
you  are  dealing  with  a  general  enactment,  and  it  is 
said  that  the  Abergavenny  Act  did  not  include 
threshing  machines ;  but  it  is  impossible  to  adopt 
that  argument  when  we  come  to  construe  the  Aber- 
gavenny Act,  as  the  effect  of  it  would  be  to  strike 
out  the  words  '*  threshing  machine"  in  that  Act) 
and  to  give  no  meaning  to  them.  Such  a  decision 
would  amount  to  this,  that  to  repeal  an  exemption 
of  implements  of  husbandry  it  is  necessary  not 
only  to  be  enacted  that  that  implement  of  husbandry 
shall  be  subject  to  toll,  but  it  must  proceed  to  say 
non  obstante  the  8  Greo.  4.  If  that  was  the  meaning 
of  the  language  of  the  9  Geo.  4,  it  would  be  very 
difficult  to  give  it  effect  if  later  legislation  was 
inconsistent  with  it.  But,  looking  at  the  language 
of  that  statute,  it  does  not  say  that  it  shall  prevail 
notwithstanding  any  other  Act  of  Parliament,  unless 
referred  to,  but  unless  the  matter  or  thing  is  referred 
to  in  the  Act,  and  the  thing  here  referred  to  is  any 
implement  liable  to  tolK  and  that  is  mentioned  in  the 
Abergavenny  Act.  Mr.  James  says  it  is  only  mentioned 
in  the  interpretation  clause,  but  the  interpretation 
clause  is  where  we  should  expect  to  find  an  exposition 
of  the  meaning  of  general  words.  Here  we  must 
read  threshing  machine  f^^r  cart.  Express  words  are 
not  necessary  to  repeal  a  former  Act;  but  being 
inconsistent  with  it  is  sufficient. 

Keating,  J.— I  atn  of  the  same  opinion,  and  on 
the  gionnd  that  it  is  impossible  to  give  any  other 
meaning  than  that  there  is  a  toll  on  threshing 
machines.  Mr.  James,  who  argued  the  case  so 
ably,  could  give  no  other  muAning,  but  he  sought  to 
do  away  with  it  by  reference  to  the  statute  of  Geo. 
4 ;  but  I  think  that  Mr.  Gray  was  right  when  he 
said  we  are  to  seek  the  intention  of  the  Legislature 
by  whom  the  words  we  have  to  construe  were  used ; 
and  it  would  seem  that  the  Legislature,  by  using 
those  words,  intended  that  the  exemption,  quocid 
threshing  machines,  should  be  repealed. 

M.  Smith,  J. — I  am  of  the  same  opinion,  and  I 
do  not  think  it  is  necessary  to  find  in  the  Act 
words  expressly  repealing  the  words  in  the  former 
Act.  It  is  a  question  if  the  Legislature  really 
intended  this,  but  we  can  only  act  on  the  words  the 
Legislature  uses. 

Judffment/or  the  app.^  without  costs. 

Attorneys  for  the  app.  and  resp..  Raw  and 
Gumey, 
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(Before  Eble,  C.  J.,  Pollock,  C.  B.,  Willbs  and 
Kbatiko,  JJ.,  Pioott,  B.,  and  Smith,  J.) 

Reg.  v.  The  Local  Board  of  Health  of 

Gk>DMAN0HE8TBR. 

Public  Health  Act  1848 — Natural  watercourse — Sewer 
— Liabilitif  of  local  board  to  cleanse. 

A  public  drain  or  watercourse,  called  Stonehill  Brook, 
was  set  out  under  an  Inclosure  Act ;  the  channel  oj 


tlie  brook  beitig  the  natural  channel  of  a  stream,  cmd 
the  water  whereof  wets  supplied  bv  the  drainage,  natu- 
ral and  artificial,  of  a  considerable  area  of  cultivated 
soil.  In  various  places  along  its  course  it  was  widened 
and  deepened,  and  at  two  places  it  was  diverted  by  an 
artificial  channelf  which  again  re^-entered  the  old 
channel,  and  the  intervening  portions  of  the  old  channel 
filled  up.  The  brook  had  been  cleansed  at  the  cost  of 
the  landowners,  and  sometimes  by  the  parish  patqyers. 
The  brook  was  in  a  foul  state,  and  a  nuisance  and 
injurious  to  health.  It  is  situate  within  the  district  of 
the  local  board  of  health  of  Crodmanchester,  and  two 
or  three  houses  only  drain  into  it : 

Held  (qffirming  the  judgment  of  the  Q.  B.\  that  this  was 
not  a  sewer  within  sect.  43  of  the  Public  Health  Act 
1848  : 

Held  also,  that  this  was  not  a  nuisance  for  which  a  man- 
damus  would  lie,  under  sect.  58,  to  compel  the  local 
heal  to  remove  it  in  the  first  instance. 

Mandamus  to  the  local  board  of  health  of  the 
borough  of  Grodmanchester,  commanding  them  to 
cleanse  a  sewer  or  watercourse,  pursuant  to  the 
PubUc  Health  Act  1848. 

Return : 

The  deftn.  travenied  the  allegations  in  the  writ,  and  alleged 
that  Uie  watercourse  was  not  a  sevrer  which  it  was  their  doty 
to  cleanse,  and  also  that  it  had  been  made  under  a  local  Aet^ 
and  that  it  ought  to  be  cleansed  at  the  expense  of  the  pro- 
prietors of  the  lands  through  which  it  flowed. 

Pleas  to  the  return : — I.  That  the  wa^/ercourse  was 
a  sewer  vested  in  the  local  board,  and  that  it  was 
their  duty  to  cleanse  it.  2.  That  it  was  not  made 
or  used  under  the  said  local  Act,  nor  ought  it  to  be 
cleansed  at  the  expense  of  the  proprietors,  &c. 

Issues  were  taken  upon  the  pleas. 

At  the  trial  at  the  Summer  Assizes  for  Hunting- 
don 1863,  the  cause  was  referred  to  an  arbitrator  to 
settle  and  determine  the  facts,  and  state  a  special 
case  for  the  opinion  of  the  court,  the  court  to  be  at 
liberty  to  draw  inferences  from  the  facts. 

CASE. 

In  the  year  1802  the  Oodmauchcster  Inclosure 
Act  was  passed,  entitled  "  An  Act  for  inclosing  and 
dividing  certain  open  and  common  fields,  meadows, 
lands,  commons,  and  commonable  places  within  the 
parish  of  Gumchester,  otherwise  Godmanchester, 
in  the  county  of  Huntingdon."  The  commissioners 
appointed  under  the  above  Act  made  their  award 
under  the  same  on  the  23rd  June  1809,  and  by  such 
award  they  did  set  out  and  appoint,  order,  and 
direct,  among  other  things, 

One  other  public  drain  or  watercourse  four  feet  wide,  begin- 
ning at  the  London  tumpUte-road,  into  and  over  an  allotment 
to  the  dean  and  chapter  (meaning  the  dean  and  chapt^ir  of 
Weiitminster)  and  their  lessee,  along  Shooter's^ill,  and  theaee 
through  and  over  the  allotments  to  Samuel  Bleckley,  Lady 
Olivia  Sparrow,  and  John  Martin,  to  and  across  Oravelly 
Way,  and  thence  over  an  allotment  to  George  Maule,  into  an 
ancient  watercourse  leading  into  the  town  of  Godmanchester, 
along  part  of  the  said  town,  and  thence  into  the  river  Oase. 

And  the  said  commissioners  did  by  their  award 
direct  (winter  alia) 

That  all  such  drains  and  bridges  shall  be  made  and  forever 
maintained,  supported,  scoured,  and  kept  in  repair  by  and 
under  the  directions  of  the  surveyor  of  the  highways  for  the 
time  b«lug  of  Uie  said  parish  of  (Godmanchester,  at  the  expc-nae 
of  all  the  proprietors  of  land  and  grounds  divided  aud  incloeed 
by  virtue  of  the  Act  in  equal  proiwrdona. 

The  drain  or  watercourse  is  the  one  mentioned  in 
the  award  of  the  arbitrator  hereinafter  set  out,  and  is 
known  by  the  name  of  Stonehill  Brook,  and  is  the 
one  in  question  in  this  mandatnue.  Stonehill  Brook 
is  situate  within  the  corporate  borough  of  Godman- 
chester, a  district  within  the  meaning  of  the  Public 
Health  Acts  exclusively,  consisting  of  the  whole  of 
the  said  corporate  borough  vnthin  and  for  which 
the  def  ts.  are  the  local  board  of  health  under  the  said 
Acts. 
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The    arbitrator   made  an  award    Iq   writing    as 
follows : 

The  Stonehlll  Brook  raoB  in  the  oourae  which  la  delineated 
on  the  map  hereto  ajDinexed,  commencing  at  the  road  called 
die  Loodoi»>roMl,  and  passing  from  ihenoe  through  land  called 
aod  known  as  the  Dean  and  Chapter's  Land,  thence  through 
land  called  Bleckley's  Farm,  thence  through  land  called  Lndy 
OllTia  Sparrow's  land,  thenoe  through  the  lands  of  varioufi 
propr1etora»  orussing  a  road  called  west. street,  and  term!- 
naang  In   the   rirer  Ouae.    The  whole  length  of  Its  course 
between  the  London-road  and  the  river  Ouse  is  about  one  and 
a  half  mflei    The  water  of  Stonehlll  Brook,  between  the  Lon- 
doD-road  and  West-street,  is  solely  supplied  by  the  drainage, 
natural  and  artifldaL,  of  a  considerable  area  of  cultiTated  soil; 
but  at  Weat-sfireet  the  drains  of  two  or  three  inhabited  houses 
empt^  themseWes  into  the  brook,  and  between  West-street 
ana  me  rlTor  Ouse  the  water  of  the  brook  stands  at  the  level 
of  that  of  the  Ouse.    Witti  the  exception  of  the  drains  at 
Wsat-street  just  mentioned,  no  drains  other  than  the  drains 
under  ground  and  open  of  purely  agricultural  land  discharge 
themselves  in  the  brook,  "the  channel  of  the  brook  is  the  natural 
channel  of  a  certain  natural  stream,  except  so  far  as  its  character 
k  altered  by  the  facts  next  mentioned.  The  Indosnre  Commis- 
iiooers,  acting  under  a  local  Indosure  Act  of  the  48  Qeo.  3, 
between  the  years  1802  and  1809,  cleared  out  the  channel  of 
the  said  namral  stream,  and  in  various  places  along  its  course 
somewhat  widened  and  deepened  it,  to  render  it  more  efficient 
ss  a  means  for  draining  a  portion  of  the  tract  of  land  which 
was  subject  to  the  provisions  of  the  said  Act    Afterwards  the 
owner  of  Bleckley's  Farm,  for  greater  convenience  in  subdi- 
viding his  fleids.  diverted  the  course  of  the  said  natural  stream 
by  cutting  for  it  an  artificial  channel,  which  commenced  at  the 
point  where  the  said,  natural  stream  entered  Bleckley's  farm 
from  the  dean   and  chapter's  land,    and   which   artificial 
channel,  after  running  a  length  of  about  seven  chains,  re- 
entered the  old  channel,  the  intervening  portion  of  the  old 
diannel  having  been  filled  up  and  destroyed.    For  the  same 
purpose,  and  about  the  same  period,  the  owner  of  Lady  Olivia 
Spfurew's  land  also  diverted  the  course  of  the  said  natural 
stream  by  making  for  it  an  artificial  channel,  which  oom- 
meooe  t  at  the  point  where  the  said  natural  stream  passed 
from  Bleckley's  Farm  to  Lady  Olivia  Sparrow's  land,  and 
which  artlflolal  channel,  after  mnnlng  a  length  of   about 
eighteen  ohains,  re-entered  the  old  channel  very  nearly  at  the 
further  boundary  of  Lady  Olivia  Sparrow's  land,  the  old  channel 
beinc  partially  filled  up,  but  being  left  and  stiil  remaining 
capable  of  acting  as  an  escape  channt^l  for  surplus  waters.  The 
nstoral  channel  of  the  said  natural  stream,  so  altered  and 
affected  as  just  described,  constitutes  the  existing  channel  of 
Stonehlll  Brook.    The  width  of  the  channel  of  Stonehlll  Brook 
varies  from  about  fourteen  feet  at  its  upper  extremity,  to 
about  fifteen  feet  at  its  lower ;  and  its  depth  from  about  three 
feet  to  about  five  feet  between  the  same  limita    Before  the 
indosara  under  the  said  Indosure  Act,  Stonehlll  Brook  was 
cleared  out  and  repaired,  sometimes  at  the  joint  expense  of 
•U  the  owners  of  the  land,  subject  to  the  provisions  of  that 
Act,  and  sometimes  by  paupers  of  the  parish  of  Godman- 
ehustsr,  under  the  direction  of  the  overseer  of  the   poor  of 
the  said  parish  for  the  time  being,  and  paid  by  him  out  of 
the  general  poor-rates  of  that  parish.     After  the  said  in- 
dkMure,  for  a  short  time  Stonemll  Brook  was  cleaned  out 
and  repaired,  when  necessary,  by  the  paupers  of  the  parish 
of  Oodmanchester,  under  the  direction  of  the  overseer  of  the 
poor  of  that  parish  for  the  time  being,  and  paid  by  him  out  of 
tiie  freneral  poor-rates  of  the  parish;  but  for  the  last  thirty 
years  or  thereabouts  it  has  been  cleaned  out  and  repaired  by 
the  owners  of  the  lands  through  which  it  passes,  each  doing 
that  portion  of  It  which  traverses  his  own  land. 

The  special  case  farther  stated  as  follows : 

It  is  admitted  that  the  said  drain,  sewer,  and 
Watercourse  called  Stonehill  Brook  was  and  is  in  a 
foul,  unclean,  and  improper  state  and  condition  so 
as  to  be  a  nuisance  and  injurious  to  health,  as  in  the 
writ  of  mandamus  alleged.  It  is  also  admitted  that 
the  said  drain,  tewer,  and  watercourse,  for  want  of 
being  properly  scoured,  cleansed,  emptied,  and  kept, 
bad  become,  and  was  before  and  at  the  time  in  that 
behalf  in  the  writ  mentioned,  and  still  is,  liable  to 
overflow  and  damage,  and  then  had  overflowed  and 
damaged  the  land  of  some  of  the  Queen's  subjects 
adjoining,  and  near  to  the  said  drain,  sewer,  and 
watercourse,  and  the  public  way  called  the  Gravelly- 
way,  as  in  the  writ  of  mandamus  alleged. 

The  question  for  the  opinion  of  the  court  is 
whether  the  prosecutor  or  the  defts.  is  or  are 
entitled  to  the  rerdict  on  the  first  and  second  pleas 
to  the  return  of  the  writ.  The  verdict  on  these 
pleas  is  to  be  entered  as  the  court  shall  direct,  it 
being  agreed  that  the  verdict  is  to  be  for  the  prose- 
cutor on  the  third  and  f  ourUi  pleas  to  the  return. 

The  case  was  argued  in  the  Court  of  Q.  B.  in 
Hichaelmas  Term  1864  (Nor.  19  and  28),  and  that 


Court  gave  judgment  for  the  defts.  on  the  ground 
that  Stonehlll  Brook  was  not  a  sewer  within  the 
meaning  of  the  Public  Health  Act  1848,  and  that  if 
it  was,  it  was  within  the  exception  in  sect.  43,  and 
did  not  vest  in  the  local  board,  and  they  were  not 
liable  to  cleanse  or  repair  it. 

The  following  sections  of  the  Public  Health  Act, 
1 1  &  12  Vict.  c.  63,  were  cited  in  the  argument. 

Sect.  48 : 

And  be  it  enacted  that  all  sewers,  whether  existing  at  the 
time  when  this  Act  is  applied,  or  made  at  any  time  thereafter 
(except  sewers  made  by  any  person  or  persons  for  his  or  their 
own  profit  or  for  the  profit  of  proprietors  or  shareholders,  and 
except  sewers  made  and  used  for  the  purpose  of  draining, 
preserving,  or  improving  land  under  any  local  or  private  Act 
of  Parliament,  or  for  the  purpose  of  irrigating  land,  end  sewers 
undor  the  authority  of  any  commissioners  of  sewers  appointed 
by  the  Crown),  together  with  all  buildings,  works,  materials, 
and  things  belonging  or  appertaining  thereto,  shall  vest  in, 
belong  to,  and  be  entirely  under  the  management  and  oontrol 
cf  the  local  board  of  hesith. 

Sect.  58: 

And  be  it  enacted  that  the  local  board  of  health  shall 
drain,  cleanse,  cover,  or  fill  up,  or  caused  to  be  drained, 
cleansed,  covered,  or  filled  up  all  ponds,  pools,  open  ditches 
sewers,  drains,  and  places  containing,  or  used  for  the  collec- 
tion of  any  drainage,  filth,  water,  matter,  or  thing  of  an  offen- 
sive nature,  or  likely  to  be  prejudicial  to  health,  and  they 
shall  cause  written  notice  to  oe  given  to  the  person  causing 
any  such  nuisance,  or  to  the  owner  or  oooupier  of  any  pre- 
mises whereon  the  same  exists,  requiring  him,  wit  in  a  time 
to  be  specified  in  such  notice,  to  drain,  cleanse,  cover,  or  fill 
up  any  snch  pond,  pool,  ditch,  sewer,  drain,  or  place,  or  to 
construct  a  proper  sewer  or  drain  for  the  discharge  thereof  as 
the  case  may  require,  and  if  the  person  to  whom  such  notice 
is  given  fail  to  comply  therewith,  the  said  local  board  shall 
execute  the  works  mentioned  or  referred  to  therein,  an  >  the 
expenses  incurred  by  them  in  so  doing  shall  be  recoverable  by 
them  from  him  in  a  summary  manner,  or  by  order  of  the  said 
local  board  shall  be  declared  to  be  private  improvement  ex- 
penses, and  be  recoverable  as  such  in  the  manner  hereinafter 
provided:  provided  always,  that  the  said  local  board  may  order 
that  the  whole  or  a  portion  of  the  expenses  incurred  in 
respect  of  any  such  last-mentioned  works  be  defrayed  out 
of  the  special  or  general  district  rates,  to  be  levied  under 
this  Act,  and  in  case  of  any  such  order,  the  whole,  or  such 
portion  of  the  expenses  as  may  be  mentioned  therein,  shall 
be  defrayed  and  levied  accordingly. 

D.  Z>.  Keane,  Q.  C.  (Douglas  Brown  with  him)  for 
the  prosecution.  —The  defts.  were  bound  to  cleanse 
and  repair  Stonehill  Brook.  First,  because  it  is  a 
sewer  within  sect.  48  of  the  Public  Health  Act, 
vested  in  the  local  board.  This  brook,  or  water- 
course, falls  within  the  definition  in  the  interpreta- 
tion clause  (sect.  2)  of  the  word  **  sewer,"  which  it 
is  enacted  shall  mean  and  include  sewers  and  drains 
of  every  description,  except  "  drains  "  as  defined  by 
the  interpretation  clause,  which  means  **hous« 
drains."  Sect.  88  shows  that  the  occupiers  of 
arable  lands  are  liable  to  be  assessed  to  rates  made 
for  the  purposes  of  the  Act.  A  river  may  be  a 
sewer  (Callis  on  Sewers,  99);  and  the  meaning  of 
the  word  **  sewer  '*  has  expanded  since  Callis's  time : 

Strace^  v.  Nel»on,  12  U.  it  W.  685; 

CouUon  v.  Ambler,  18  M.  &  W.  408. 
Secondly,  this  brook  does  not  come  within  any  of  the 
exceptions  in  sect.  43.  It  is  not  a  sewer  made  by 
any  persons  for  their  own  profit  or  the  profit  of  thd 
shareholders  or  proprietors.  The  word  *^  profit,"  in 
sect.48,  means  profit  derived  from  utilisation  of  the 
sewerage,  not  the  benefit  to  the  land  caused  by 
drainage: 

Bear  v.  Bromlxy,  18  Q,  B.  271 ; 

Reg,  V.  WhkmarsK  15  Q.  B.  600. 
Again,  this  was  not  a  sewer  made  for  draining  and 
improving  lands  under  a  local  or  private  Act  of 
Parliament,  or  under  the  authority  of  commissioners 
appointed  by  the  Crown.  This  exception  refers  to 
such  Acts  as  the  Middle  Level  Act,  to  essentially 
drainage  Acts.  The  brook  in  this  case  was  not 
made  at  all ;  the  commissioners  were  indosure  com- 
missioners, and  had  no  power  to  deal  with  public 
drains: 

Earl  of  Falmouth  ▼  Richardson,  3  B.  &  G.  887 ; 

Logan  v.  Burton,  5  B.  &  0.  518 ; 

Harber  v.  Band,  9  Pri.  68. 
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Lastly,  it  is  found  that  the  brook  in  its  present 
state  is  a  nuisance,  injurioas  to  the  public  health. 
The  defts.  may,  therefore,  cleanse  it  under  the 
powers  in  sect.  58,  and  the  prosecutor  is  entitled  to 
judgment  on  this  ground. 

J,  Broum,  Q.  C.  (Metcalfe  with  him)  for  the  defU. 
— ^The  judgment  of  the  court  below  ought  to  be 
affirmed.  First,  this  is  not  a  sewer  at  all.  CaUis's 
definition  of  sewers  is  not  applicable.  That  was 
giren  in  reference  to  the  woM  as  used  in  the 
*'  Sewers  Commission,*'  and  includes  rivers,  shores, 
sea  coasts,  &c.:  (Com,  Dig.  "Sewers,"  C.  1.)  The 
Public  Health  Act  is  an  Act  for  improring  the 
sanitary  condition  of  towns  and  populous  places, 
as  appears  by  the  preamble,  and  it  is  improb- 
able that  it  intendeid  to  give  the  local  board 
jiuisdiction  over  such  a  brook  as  this.  The  Act 
will  be  satisfied  by  construing  the  meaning  of  the 
word  ^* sewer"  in  the  interpretation  clause  as 
limited  to  sewers  of  towns  and  populous  places. 
[He  was  then  stopped  by  the  Court.] 

D.  D.  Keane,  Q.  C.  in  reply. 

Erlb,  C.  J. — We  all  think  the  judgment  of  the 
court  below  ought  to  be  affirmed,  and  we  agree  with 
them  for  all  the  reasons  assigned,  but  particularly 
in  thinking  that  the  Stonehill  Brook  was  not  a  sewer 
within  the  meaning  of  the  Health  of  Towns  Act, 
which  we  have  been  referred  to.  The  definition  in 
the  interpretation  clause  is  not  precise,  and  con- 
struing it  with  the  preamble,  and  giving  it  the 
force  of  an  enactment,  we  think  that  the  natural 
drainage  of  the  fields  in  the  neighbourhood,  and  the 
drainage  of  the  two  or  three  houses  which  makes  its 
way  into  the  river  Oase,  is  not  a  sewer  withing  the 
meaning  of  the  statute.  With  reference  to  the  second 
point  made  by  Mr.  Keane,  as  to  this  not  being  a 
tewer  made  by  the  inclosure  commissioners,  we  do 
not  think  it  neoessaty  to  go  into  that,  because,  on  the 
first  point,  we  are  against  him.  There  was  a  third 
point  made  by  Mr.  Keane,  which  weighed  con- 
siderably with  me,  that  this  brook  was  in  a  state 
that  would  be  a  nuisance  to  the  neighbourhood 
according  to  the  finding  of  the  jury,  and  it  was 
argued  that  sect.  58  provided  a  remedy  for  the 
removal  of  such  a  nuisance.  We  cannot  give 
judgment  for  the  prosecutor  of  this  mandamus 
under  the  58th  section,  because  the  58th  section 
does  not  impose  directly  on  the  local  board  the 
duty  of  removing  a  nuisance,  but  gives  the  local 
bosjd,  or  rather  imposes  upon  them,  a  duty  of 
removing  a  nuisance  in  this  sense,  that  it  commands 
them  where  the  nuisance  exists  to  give  notice  to 
the  owner  of  the  property  that  that  nuisance  does 
exist,  and  to  remove  it,  and  upon  the  failure  of  a 
party  to  obey  such  a  command,  they  have  power  to 
interfere  to  take  measures  to  remove  it,  and  to  call 
upon  the  party  to  pay,  but  it  is  not  within  the 
command  of  the  mandamus  to  call  on  the  local  board 
to  remove  such  a  nuisance.  We  therefore  thiik 
that  the  judgment  should  be  also  for  the  defts.  on 
that  point,  and  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 


V.  0.  WOOD'S  COXTBT. 

Reported  by  \V.  H.  DSinncT  and  R.  T.  Boult,  Etqra.. 
Barristert-at-Lair. 


Fnd(^f,  March  16,  1866. 
Attoritet-Gbnbral  V,  Bradford  Navioatiox 

COMPANT. 

Ii^unctum — Sewage — Nuisance — Concurrent  prooeedtngs 

at  law. 

Where  the  pollution  of  a  stream  had  been  graduaBg 
increasing  for  some  twentg  or  thirty  years^  and  the 
relators  had  waited  some  ten  years  before  filing  their 
information  : 

Held,  that  this  delay  would  not  prevent  their  obtaining 
relief. 

The  mere  fact  that  there  is  an  appeal  from  the  decision 
of  a  court  of  law  establishing  a  nuisance  which  it  it 
sought  to  restrain  by  the  interference  of  this  court, 
wiS  not  of  itself  be  sufficient  to  prevent  the  court  from 
at  once  granting  an  injunction. 

This  was  an  information  filed  by  the  Attorney- 
General,  at  the  relation  of  certain  inhabitants  of 
Bradford,  to  restr«un  the  defts.,  the  company,  and 
their  lessees  from  diverting  into  their  canal  any 
filth,  sewage,  or  polluted  matter  or  water  so  as  to  be 
a  nuisance  to  the  inhabitants  of  Bradford. 

The  company  were  incorporated  in  1771  by  an 
Act  of  the  11  Geo.  3,  intituled  "  An  Act  for  making 
a  navigable  cut  or  canal  from  Bradford  to  join  the 
Leeds  and  Liverpool  Canal  at  Windmill,  in  the  town- 
ship of  Idle,  in  the  county  of  York."  It  enacted  as 
follows : 

The  said  company  of  proprietoni  shall  be  and  are  hereby 
empowered  to  supply  the  said  cut  or  canal,  while  the  same 
shall  be  making  and  when  made,  with  water  from  eooh 
springs,  soagha,  brooks,  drains,  streams,  and  watercourras 
as  shall  be  foand  in  making  the  said  canal,  and  from  such 
springs,  brooks,  soughs,  streams,  drains,  and  waterooursAt 
running  into  a  brook  called  Bowling  Mill  Beck  as  shall  be 
found  within  the  distance  of  2000  yards  of  Roppy  Bridge 
aforesaid,  except  such  water  as  may  supply  any  house  or 
houses  by  pipes ;  and  also  to  make  such  reservoirs  aa  shall  be 
found  necessary  for  the  purposes  of  the  said  Act  within  the 
said  distance.  .  .  And  this  Act  shall  be  sufficient  to  indem- 
nify the  said  company  of  proprietors,  and  their  servants, 
agents,  and  workmen,  and  all  other  persons  whatever  for 
wnat  they  or  any  of  them  shall  do  by  virtue  of  the  powers 
hereby  granted,  subject  to  such  provisions  and  restriotions  an 
are  hereinafter  named. 

Soon  after  the  passing  of  the  Act  the  company 
constructed  the  canal,  and  from  1774  to  the  present 
time  it  had  been  used  for  navigation.  It  extended 
from  the  place  called  Hoppy  Bridge  to  Windmill, 
where  it  joined  the  Leeds  and  Liverpool  Canal,  its 
whole  length  being  about  three  miles.  The  head  of 
the  canal  at  Hoppy  Bridge  formed  a  basin,  into 
which  supplies  of  water  were  brought  for  the  pur- 
pose of  the  canal.  The  C4inal  from  this  basin  to  the 
first  lock,  called  Spink  well  Lock,  was  about  three- 
quarters  of  a  mile  in  length,  and  passed  the  town- 
ships of  Bradford  and  Bolton. 

The  principal  stream  of  water  flowing  through 
BradfoH  near  the  canal  was  a  natural  stream  called 
the  Bradford  Beck.  The  Bowling  Mill  Beck  men- 
tioned in  the  Act  was  a  tributary  of  the  Bradford 
Beck,  and  ran  into  it  at  a  point  about  850  yards 
above  Hoppy  Bridge.  A  natural  stream  called  the 
Low  Beck  fell  into  the  Bowling  Mill  Beck  about 
800  vards  above  the  point  where  the  Bowling  Mill 
Beck  entered  the  Bradford  Beck. 

At  some  time  previous  to  the  year  1802,  ihe  com- 
pany made  a  culvert  out  of  the  Bradford  Seek  into 
the  basin  at  Hoppy  Bridge,  and  diverted  a  large 
quantity  of  water  from  the  beck  into  the  canal. 
The  company  were  not  empowered  by  their  Act  to 
take  the  water  of  the  Bradford  Beck,  and  claims 
were  made  upon  them  by  various  millowners  for 
injuriei  luttaiiied  by  thecti  through  the  diversion  of 
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the  water,  and  to  prevent  disputes  the  oompanj 
purchased  the  mills,  aud  in  1802  an  Act  was  passed 
for  vesting  the  mills  so  purchased  and  other  pro- 
perty in  trustees  for  the  company  discharged  from 
all  claim  of  the  Crown  in  respect  to  any  forfeiture 
inciirred  by  the  Mortmain  Act.  Since  the  passing 
of  the  Act  the  company  had  supplied  their  canal 
almoet   entirely   with    water   from    the   Bradford 


When  the  canal  was  first  made  the  Bradford  Beck 
was  a  pure  stream,  but  from  the  great  increase  of 
population  in  Bradford  it  had  become  foul  and 
poUated,  but  as  it  had  a  rapid  fail  no  offensive 
deposit  had  taken  place.  But  in  the  canal  the  water 
was  almost  stagnant,  and  from  being  kept  standing, 
the  filth  contained  in  it  putrified  and  gave  out 
noxions  and  offensive  gases. 

The  information  alleged  that  there  was  no  fiow  of 
water  in  the  basin  or  canal  sufficient  to  carry  off  any 
foul  matter  deposited  at  the  bottom.  That  there  was 
formed  a  deep  layer  of  mud  of  the  most  foul  and 
offensive  nature  (composed  chiefly  of  the  sewage 
matter  brought  in  by  the  foul  water  from  the 
beck),  and  which  was  constantly  disturbed  by  the 
boats  passing  along  the  canal,  and  when  so  dis- 
turbed, gave  out  unwholesome  and  offensive  gases ; 
that  the  basin  and  canal  had  for  many  vears 
been  growing  offensive,  but  that  the  mischief  had 
been  rapidly  increasing  within  the  last  tweiity  years 
owin^  to  the  increase  of  population,  and  the  altera- 
tion m  the  system  of  drainage,  the  houses  draining 
into  the  beck  and  the  canal  instead  of  into  cess- 
pools. 

In  July  1859  the  company  made  a  lease  of  the 
canal  to  the  def ts.  Crowther  and  Dixon  for  a  term 
which  would  expire  in  1866,  and  thedefts.  were  in  pos- 
session of  the  canal  at  the  time  the  information  was 
filed.  The  defts.  had  supplied  the  canal  with  water 
in  the  same  way  that  it  had  been  supplied  by  the 
company.  In  the  summer  of  1864  the  nuisance 
increased  to  such  an  extent  that  the  houses  about 
the  canal  become  almost  uninhabitable.  In  1865  it 
was  worse  than  it  had  ever  previously  been,  and  in 
June  1865  the  information  was  filed.  On  the  10th 
Aug.  1864,  an  indictment  for  nuisance  had  been 
proposed  against  the  company  and  their  lessees.  It 
came  on  for  hearing  at  the  spring  assizes  at  Leeds 
in  March  1861,  and  a  verdict  for  the  Crown  was 
returned  by  the  consent  of  the  parties,  subject  to  a 
special  case  for  the  opinion  of  the  Court  of  Q.  B. 
A  fi>ecial  case  was  subsequently  drawn  up  by  the 
counsel  on  both  sides,  and  it  contained  the  following 
statements : 

Darinff  the  summer  of  1864,  and  at  the  time  to  which  the 
Mid  Indictment  refers,  the  part  of  the  canal  from  Hoppy 
Bridge  to  Sptnkwell  Lock  aforesaid  was  in  so  foul  and  polluted 
a  state  (eaosed  as  hereinafter  described)  that  the  smell  and 
sceneh  arising  from  the  Uquld  sewage  and  polluted  water  in  the 
oanal  became  a  pablfo  nuisance  to  the  inhabitants  of  the 
above-mentioned  streets  of  the  town  of  Bradford  and  of  the 
ssid  districts,  buildingB,  and  suburban  residences,  and  to 
the  persona  passing  along  the  streets  and  lilghways  aforesaid. 
...  At  the  time  the  canal  was  first  supplied  with  the 
water  from  the  Bradford  Beck,  and  for  many  years  after- 
ward%  die  water  of  the  canal  was  pure  and  free  from  the 
poUntloti  hereinbefore  described,  but  within  the  last  thirty  or 
forty  years  the  town  of  Bradford  has  been  greatly  extended 
and  incraaeed  in  else  above  the  point  where  the  supply  of 
water  to  the  canal  from  the  Bradford  Beck,  as  above  de- 
scribed, has  been  so  obtained  as  aforesaid,  and  for  many 
yean  last  past  a  great  nun  tier  of  the  dm  ins  and  sewers  of  the 
town  of  Bradford  have  run  and  emptied  themselves  into  the 
Bradford  and  Bowling  Mill  Becks  in  their  course  through  the 
town  above  that  point,  and  large  quantities  of  fllu  and 
sewage  refuse,  and  other  foul  polluted  matter,  have  been 
emptied  and  discharged  into  those  becks  above  the  some  point 
from  the  drains,  seweia,  privies,  mills,  dyehouses,  and  factories 
of  the  town,  by  reason  whereof  for  many  years  before,  and  at 
the  time  mentioned  in  the  indictment,  the  water  in  the  Brad- 
ford Beek.  before  being  diverted  into  the  canal  in  the  manner 
herolabefore  described,  was  greatly  fouled  and  polluted,  and 
at  ail  times  there  were  collected  info  the  waters  and  channels 
of  the  Bradford  and  Bowling  MIB  Becks  above  the  said  flood- 
gata  very  large  quantities  of  foul  and  feculent  matter,  whkdi 
ran  down  the  chaimol  as  in  an  opensewor,  or  nnder  the  streets 


and  buildings,'  and  thus  reached  the  floodgates  where  the 
water  in  the  foul  and  polluted  state  above  described  was  di- 
verted into  the  basin  of  the  canal  in  the  mauner  hereinbefore 
described.  It  was  by  reason  of  the  water  so  diverted  into  the 
canal  being  in  such  a  foul  and  polluted  state  as  aforesaid, 
that  the  canal  was  at  the  time  mentioned  In  the  indictment 
in  so  foul  and  polluted  a  state  that  the  smell  and  stench 
arising  from  it  became  a  public  nuisance  as  hereinbefore 
stated. 

The  special  case  was  argued  before  the  Court 
of  Q.  B.  on  the  10th  June  1865,  when  the  court 
being  of  opinion  that  the  defts.  had  committed  a 
nuisance,  and  that  there  was  nothing  in  the  Act 
incorporating  the  company  which  authorised  them 
to  do  so,  directed  judgment  to  be  entered  up  for  the 
Crown,  against  the  lessees  of  the  company,  who 
gave  notice  of  appeal  from  the  decision,  and  threat- 
ened to  continue  the  nuisance.  The  company  in- 
demnified them  against  the  costs  of  the  indictment 
aud  of  the  appeal. 

The  information  prayed  that  the  defts.  might  be 
restrained  "  from^diverting  into  the  said  canal  or 
allowing  to  pass  into  the  same,  or  collecting,  or 
keeping,  or  continuing  therein,  any  filth,  sewage,  or 
polluted  matter  or  water,  so  as  to  be  a  nuisance  to 
the  inhabitants  of  the  streets,  or  any  of  the  streets, 
of  the  town  of  Bradford." 

The  defts.,  the  lessees  of  the  company,  by  their 
answer  admitted  that  the  water  of  the  Bradfond  Beck 
was  for  the  reason  stated  in  the  information  exceed- 
ingly impure,  and  that  the  beck  was  at  the  part 
where  the  culvert  from  the  canal  entered  it  an  open 
sewer ;  but  stated  that,  though  the  Bradford  Beck 
had  a  fall  of  about  1  yard  in  234,  it  had  several 
pools  in  which  the  sewage  and  filth  stagnated,  and 
was  in  that  part  as  foul  and  offensive  as  the  canal ; 
and  that  they  believed  it  not  to  be  the  fact  that  no 
nuisance  or  annoyance  to  the  persons  residing  near 
the  beck  was  found  to  arise  from  the  beck  itself ; 
that  they  intended  *^to  continue  to  supply  the 
canal  with  water,  and,  if  necessary,  foul  water, 
from  the  said  Bradford  Beck,  but  not  to  continue 
the  alleged  nuisance,  except  so  far  as  it  may  be 
unavoidable." 

The  company  in  their  answer  said : 

We  do  Insist  that  the  company  are  entitled  to  use  the  water  of 
the  Bradford  Beck  for  supplying  their  canal,  and  that  without 
regard  to  such  water  being  so  foul  that  when  used  it  creates  a 
public  uuisanoe,  and  that  such  nuisance  is  legalised  by  the 
Act  of  Parliament  incorporating  the  company.  .  .  .  We 
submit  that,  if  the  alleged  nuisance  really  exists,  the  persons 
responsible  for  it  are  Siose  who  foul  the  Bradford  Beck,  and 
the  corporation  who  do  not  use  the  powers  vested  in  them  to 
cleanse  and  keep  it  pure,  and  that  iQasmach  as  the  Informant 
might,  by  taking  proper  proceedings,  compel  the  corporation 
to  cleanse  the  Bradford  Beck  and  keep  it  free,  or  compara- 
tively free,  from  pollution,  which,  if  done,  would  abate  the 
alleged  nuisance  without  infury  to  the  navigation,  he  is  not 
entitled  to  the  relief  he  asks  in  this  oourt, 

A  great  deal  of  evidence  was  adduced  in  support 
of  the  information.  There  were  affidavits  by  old 
inhabitants  of  Bradford,  in  which  they  stated  that 
in  the  summer  of  1864  their  houses  had  been  ren- 
dered uninhabitable  by  the  stench  from  the  canal, 
and  that  the  state  of  the  canal  had  caused  fever 
and  sickness  among  their  families.  This  was  cor- 
roborated by  the  evidence  of  numerous  medical 
men,  who  stated  that  the  condition  of  the  canal  for 
some  time  past  had  been  rery  prejudicial  to  health, 
and  had  been  the  cause  of  a  good  deal  of  fever, 
dysentery,  and  other  illness,  and  that  in  1864 
the  rate  of  mortality  in  the  town  rose  from 
25  per  1000  to  28  per  1000,  and  that  such 
increase  in  the  mortality  was  caused  by  the  canal ; 
that  the  canal  had  been  in  a  bad  state  some  ten 
years  ago,  yet  that  for  the  last  four  or  tre  years 
It  had  been  rapidly  growing  worse.  A  civil 
engineer  stated  in  his  affidavit  that,  during  the  dry 
season  of  the  year,  the  water  of  Bradford  Beck  con- 
sisted idmost  entirdy  of  sewage  and  refuse  matter 
from  the  manufactories ;  that  if  the  comj^ny  had 
constructed   reservoirs    and    drains   flowing   into 
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Bowling  Mill  Beck  they  would  haYe'^obtained  a 
sufficient  supply  of  water  without  baring  any  occa- 
sion to  get  water  from  Bradford  Beck. 

On  the  part  of  the  defts.,  the  evidence  of  medical 
men  was  adduced  who  stated  that  there  was  more 
sickness  in  other  parts  of  the  town  ;  that  the  stench 
from  Bradford  Beck  was  worse  than  the  canal ;  that 
the  canal  had  been  in  as  bad  a  state  about  ten  years 
ago;  and  that  it  would  have  a  very  injurious  effect  on 
the  health  of  the  neighbourhood  if  the  canal  were 
emptied,  as  the  effluvia  from  the  mud  would  be 
worse  than  that  from  the  water.  A  chemist  stated 
in  his  affidavit  that  there  was  less  organic  matter  in 
the  canal  than  in  the  beck,  because  of  the  gratings 
placed  at  the  entrance  of  the  culvert,  and  that  it 
would  be  very  dangerous  to  the  health  of  the  neigh- 
bourhood if  the  canal  were  cleansed.  A  good  deal 
of  evidence  was  adduced  to  show  that  the  naviga- 
tion of  the  canal  was  very  important  as  a  means  of 
communication  with  other  canals,  and  through  them 
to  the  east  and  west  coasts  of  England ;  and  that  if 
it  were  stopped  the  injury  to  trade  would  be  very 

freat.  Several  civil  engineers  stated  in  their  affi- 
avits  that  the  company  had  done  all  they  could  to 
mitigate  the  nuisance  by  clearing  the  canal,  and 
that  none  of  the  plans  suggested  would  enable  the 
company  to  get  a  sufficient  supply  of  water  from 
sources  other  than  the  Bradford  Beck. 

In  an  affidavit  of  certain  inhabitants  of  Bradford, 
filed  on  the  part  of  the  relators  in  reply,  they 
stated  as  follows : 

That  the  cmoal  hM  been  for  the  past  three  or  four  yean  a 
rapidly  Increasing  nulsaDoe,  and  haa  year  by  vear  became  in 
a  fooler  state  and  condition.  A  yery  dry  hot  summer  no 
donbt  canses  a  good  deal  of  infloenoe  on  the  state  of  the 
eanaL  as  it  raises  the  temperatore  of  the  water,  beside  lessen- 
ing its  qoantity,  and  so  makes  it  more  fonL  But  the  canal, 
apart  from  any  effect  of  exceptionally  dry  and  hot  weather, 
is  an  increasing  and  dreadful  nuisance.  .The  nuisance  is  no 
donbt  worse  in  summer,  but  it  exists  in  all  seasons  of  the 
year,  and  is  often  felt  very  seriously  eren  in  damp,  cold,  wet 
weather. 

The  matter  came  on  to  be  heard  by  his  Honour  on 
the  22nd  July  1865,  when  the  following  order  was 
made:  **The  defts.  so  undertaking  to  clean  the 
canal  from  time  to  time  by  means  of  flushing,  and 
if  the  parties  differ,  then  as  Mr.  Martin,  of  Leeds, 
shall  direct,  provided  that  no  such  direction  be 
given  except  at  intervals  of  a  fortnight  at  least,  and 
that  no  such  flushing  be  directed  excepton  Saturday, 
unless  more  than  a  fortnight  shall  have  elapsed 
since  the  last  flushing,  and  Mr.  Martin  shall  h^  of 
opinion  that  urgent  necessity  exists  for  such  flush- 
ing on  another  day  than  a  Saturday.  Provided 
also,  that  no  such  direction  be  given  at  any  time  so 
as  to  stop  the  flow  of  the  water  in  the  canal  for 
more  than  thirty-six  hours.  Let  the  motion  stand 
over  till  the  second  seal  in  Michaelmas  Term.  On 
the  llth  Jan.  1866  the  adjourned  motion  came  on 
for  hearing,  when  the  V.  C.  made  the  following 
order :  **  Informant  to  give  notice  of  decree  within 
seven  days  from  tMs  date.  Undertaking  continued 
till  the  hearing.  Liberty  to  apply  to  aidvance  the 
cause  when  reuly." 

The  cause  now  came  on  on  motion  for  decree. 

The  Attorney- Greneral  (Sir  Boundell  Palmer), 
Oiffardj  Q.  C,  and  Cadman  Joms^  in  support  of  the 
information,  contended  that  the  fact  of  the  nuisance 
had  been  established  by  the  judgment  of  the  Oourt 
of  Q.  B.,  and  that  the  evidence  in  the  suit  was 
conclusive  as  to  the  existence  of  the  nuisance. 

/Soft,  Q.C.,  Amphlett^  Q-0.,  and  J,  Pearson,  on 
behalf  of  the  defts.,  contended  that  the  court  ought 
not  to  interfere  while  the  appeal  from  the  decision 
of  the  Q.  B.  was  pending.  If  the  injunction 
were  granted  it  could  do  no  possible  good,  as, 
if  the  company  were  prevented  from  taking  the 
water  of  the   beck,  an  equal  or  greater  nuisance 


would  exist  elsewhere.  That  the  defts.  were  acting 
in  strict  compliance  with  their  statutory  powers. 
Assuming  the  power  of  the  court  to  interfere,  the 
right  to  relief  had  been  barred  by  delay  and  acqui- 
escence. No  proceedings  had  been  taken  until 
f^ter  a  long  lapse  of  time,  and  the  company  had 
been  idlow^  to  spend  a  great  deal  of  money  on 
Uieir  canaL  As  the  pits,  had  chosen  to  proceed  in 
a  court  of  common  law  they  ought  to  abide  by  that 
court,  or  show  some  reason  for  giving  this  coort 
jurisdiction.    They  cited 

T^e  Curriers  Company  v.  Corbett,  12  L.  T.  Rnpw 
N.  6.  169 ; 

Darell  v.  Pritckard,  1  Law  Bep^,  Ch.  Ap..  250 ; 

Deere  v.  Guest,  1  Myl.  &  Cr.  516; 

Attorney- General  v.  Sheffield  Gas  Consumers  Com- 
pany, 8  De  G.  M.  A  O.  301 ; 

Widcs  V  HunL,  John.  372. 


The  Attorney-  General  in  reply. 

The  Vicb-Chancellor   said    that  it  had  been 
quite  settled  by  the  decision  at  law  that  th^  two 
defts.  at  law  were  guilty  of  a  nuisance  in  allowing 
the  continued  flow  of  flithy  water  in  their  canaL 
It  was  also  clear  from  the  evidence  that  there  was 
a  continual  deposit  of  a  foul  and  foetid  nature  in 
the  canal,  and  which  was  intolerable  to  the  persons 
dwelling  near  the  canal.    The  evidence  in  the  cause 
placed  it  beyond  a  doubt  that  the  canal  in  its  pre- 
sent state  was  a  nuisance.    The  company  had  no 
doubt  power  to  draw  the  water  from  the  stream, 
but  a  material  circumstance  had  occurred  since  the 
passing  of  their  Act.  When  their  Act  was  passed  the 
beck  was  perfectly  pure ;  about  thirty  years  ago,  in 
consequence  of  the  number  of  houses  which  drained 
into  it,  it  became  foul,  and  became  gradually  more 
and  more  polluted,   and  about  ten  years  ago  the 
water  was  nearly  as  bad  as  at  present.    The  two  dry 
summers  of  1864  and  1865  had  increased  the  evil  to 
a  considerable  extent,  and  awakened  every  one   to 
the  alarming  nature  of  the  evil.    But  though  the 
inhabitants   of   Bradford   had    submitted   to  this 
state  of  things  for  nine  years,  they  at  last  took 
proceedings.    The  judges  at  common  law  had  de- 
cided that  the  defts.  had  allowed  this  flithy  water  to 
flow  into  their  canal,    and    that  they  had   com- 
mitted a  nuisance  in  so  doing.    The  defts.  had  said 
they  intended  to  appeal,  and  it  had  been  argued 
that,   because  there  was  an  appeal,   therefore  he 
ought  not  to  consider  the  law  as  established.    He 
thought  the  mere    fact  that  there  was  to  he  an 
appeal  ought  not  of  itself  to  be  any  gpround  of  delay. 
The  court  would  not  .hold  its  hand  simply  on  the 
ground  of  there  being  an  appeal,  unless  it  had  some 
doubt  as  to  whether  the  decision  was  right.    He 
thought  it  certainly  ought  not  to  be  a  ground  of 
delay  in  the  case  before  him.    For  here  the  parties 
said  it  was  no  fault  of  theirs ;  the  water  came  to  them 
foul.  The  only  authority  which  the  Act  gave  to  them 
was  simply  to  draw  water  from  the  stream,  it  did  not 
not  say  they  were  to  draw  fl  Ithy  water ;  they  had  entire 
control  over  the  supply  of  the  water  from  the  stream, 
and  they  were  not  obhged  to  admit  any  against  their 
will.  If,  for  example,  it  had  been  found  that  the  water 
was  so  foul  vrith  sand  that  it  would  silt  up  and  obstruct 
their  canal  with  the  deposit  from  it,  then  they  would 
not  have  allowed  it  to  enter.  The  four  judges  had  all 
concurred  in  considering  that  a  serious  nuisance  was 
committed,  and  he  saw  no  reason  for  doubting  it. 
Other  grounds  of  defence  had  been  alleged.    It  had 
been  said  that,  as  the  matter  was  already  in  n  court 
of  law,  ti^ere  was  no  need  for  this  court  to  iuterfere; 
that  they  were  innocent  parties,  and  could  not  do 
anything  to  abate  the  nuisance,  and  that,  therefore, 
the  court  of  law  would  probably  say,  when  they 
gave  judgment   on  the  defts.,    that  it  would    ht 
enough  to  inflict  a  very  slight  fine.    But  this  might 
be  an  anaw er  to  thia  case,  and  eveiy  other  case 
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where  puties  were  annoyed  by  a  nuisance.  Of 
oouxse,  if  a  party  applied  to  this  court,  and  could  not 
diAfcinctly  trace  the  nuisance,  then  Wood  r.  SuteHffe 
(2  S.  N.  8. 163)  might  apply.  "But  the  present  case  was 
Tery  far  short  of  this.  The  canal  was,  per  se,  an 
indictable  nuisance.  The  defts.  said  that  the  beck 
was  a  greater  nuisance  than  the  canal,  and  that  if  the 
defts.  are  restrained  from  drawing  water  from  the 
beck,  then  all  the  filth,  &c.,  whicdi  now  comes  into 
the  canal  would  be  thrown  into  the  beck,  and  it  would 
become  worse  than  the  canal  was.  The  great 
difllculty  with  regard  to  this  contention  was,  tluit  if 
the  court  found  tibat  there  was  a  nuisance  established 
in  the  case  before  it,  the  court  could  only  stop  the 
persons  who  created  the  nuisance ;  it  could  not  go 
into  other  cases  not  before  the  court,  and  it  must 
leare  the  persons  who  committed  other  nuisances  to 
be  prosecuted  when  they  might  arise.  But  as 
r^ards  the  beck  he  was  not  satisfied  that  the 
nuisacce  there  was  of  the  same  character.  He 
did  not  think  the  nuisance  arose  in  the  same 
manner.  The  beck  had  a  more  rapid  current, 
and  this  would  prerent  the  sewage  matter  from 
haring  the  same  effect  as  it  had  in  the  canal. 
But  it  was  quite  enough  that  persons  were  annoyed 
by  the  canal,  and  the  court  would  not  stop  to  inquire 
whether  other  persons  would  be  annoyed  by  the 
beck.  That  sort  of  argument  might  be  brought 
whenerer  there  were  four  or  five  evils  assaulting 
those  who  complained  of  them.  There  was  only 
one  other  point  which  required  consideration,  and 
that  was  as  to  the  delay  which  had  taken  place  in  the 
filing  of  the  information.  It  was  said,  on  the  part 
of  the  defts.,  that  the  public  had  submitted  to  the 
evil  for  ten  jrears ;  that  if  the  defts.  had  been  told 
befcwe^  that  it  was  intended  to  take  proceedings, 
they  would  not  hare  expended  all  the  money  they 
had  on  the  canal;  the  fact  that  this  had  been 
allowed  for  ten  years  naturally  led  them  into  the 
notion  that  it  would  be  allowed  to  go  on.  Without 
doubt  there  were  cases  where  expenditure  had 
been  allowed  without  complaint,  and  in  which  it 
might  fairly  be  said  that  the  public  were  not 
to  be  permitted,  any  more  than  individuals,  to 
allow  a  large  expenditure  to  be  made  and  then  to 
eompUln.  Here  it  was  a  gradual  and  increasing 
act  of  polluting  the  canaL  Besides,  it  was  not 
sought  to  stop  up  the  canal ;  it  was  not  intended 
to  prevent  their  having  a  supply  of  water,  but  only 
that  they  should  not  take  it  from  a  polluted  source. 
There  was  a  good  deal  of  truth  in  the  observation 
that  had  been  made,  that  if  parties  waited  until  the 
nuisance  increased  to  such  an  extent  as  to  become 
quite  intolerable^  they  might  be  told  that  they  were 
too  late^  while,  on  the  other  hand,  if  they  filed  their 
bill  directly  the  nuisance  began,  they  might  be  told 
they  were  too  soon,  as  there  was  not  sufficient  evidence 
of  a  nuisance.  Here  the  parties  waited  to  see  if  the 
evil  would  decrease,  and  whether  it  was  to  be  attri- 
buted only  to  an  exceptional  state  of  the  weather. 
Then  came  two  hot  summers,  and  the  evil  be- 
came quite  intolerable,  and  they  filed  their 
expended  by  the  defts.  on  the  faith  of  their  being 
information.  Could  it  be  said  that  money  had  been 
allowed  to  bring  this  gradually  increasing  nuisance 
up  to  the  point  it  had  reached  ?  They  had  gone  on 
expending  money  for  the  purpose  of  increasing 
their  traffic,  but  ne  could  not  suppose  that  they  had 
done  it  on  the  faith  and  expectation  that  this 
nnisanoe  would  be  tolerated.  Then,  as  to  the 
objection  whidi  had  been  made,  that  the  suit  ought 
to  have  been  brought  against  the  lessees,  and  not 
against  the  canal  company :  the  lease  would  ex- 
pire this  year,  and  the  canal  company  had  indem- 
nified the  lessees  in  the  proceedings  for  the  appeal, 
and  so  had  identified  themselves  with  them.  The 
canal  company  moreover  say,  they  had  a  right  to  do 
wliat  they  have  done,  and  that  they  intended  on  the 


expiration  of  the  lease  to  supply  the  canal  with 
water  from  Bradford  Beck.  Under  these  circum- 
stances he  certainly  ought  to  grant  an  injunction. 
He  thought,  however,  that  he  ought  to  give  the 
defts.  some  time,  as  whatever  was  done  to  abate  the 
nuisance  must  take  some  considerable  time.  He 
should  grant  an  injunction  restraining  the  defts. 
from  diverting  into  the  said  canal,  or  allowing  to 
pass  into  the  same,  or  collecting,  or  keeping,  or  con- 
tinuing therein,  any  filth,  sewage,  or  polluted  matter 
or  water  so  as  to  be  a  public  nuisance.  The  order 
not  to  take  effect  till  the  fourth  day  of  Biichaelmas 
Term.  Defts.  to  pay  the  costs  of  the  suit.  Liberty 
to  apply  in  the  meantime. 

Solicitors  for  the  pits.,  Fidd,  Boicoe,  Fieid,  and 
FVancU. 


OOXTBT  OF  aUEBN'S  BBNCH. 

Reported  by  JoaM  TnoicpflOir  and  T.  W.  SAUVDBBa,  Eiqn., 
BarrUtert-at-Lftw. 

April  21  and  25,  1866. 

Hadlbt  and  othbrs  (apps.)  v.  Parks  and  avothrr 

(resps.) 

Metropolis  Police  Acta,  2^-8  Vict.  c.  47,  *.  66—2  j-  8 
llct,  c.  71,  ».  24— PoMcwion  ofproperty  reatonabbf 
tujmected  of  being  sU^  —  wHat  constitiUei  Ms 
offence. 

By  the  Metropolis  Police  Aet,2  ^Z  Vict,  c  47,  s.  66,  a 
constable  may  search  and  detain  any  vessel,  boat,  cart, 
or  carriage,  in  or  upon  which  there  shcUl  be  reason  to  ells' 
pect  that  anything  stolen  or  unleuo/uUy  obtained  may  be 
found,  and  also  any  person  wlHo  may  be  reasonably 
nupected  of  having,  or  conveying  in  any  manner,  any^ 
thing  stolen  or  untawfully  obtained;  and  by  the2  f^B 
Vict,  c  71,  s.  24  (ttnotMr  Metropolis  Police  Act),  any 
person  who  shall  be  brought  before  any  magistrate 
charged  with  having  in  his  possession,  or  conveying  in 
any  manner,  anything  which  may  be  reasonably  sus' 
pected  of  being  stolen  or  unlawful/y  obtained,  and  who 
shall  not  give  an  accownt  to  the  satisfaction  of  such 
magistrate  how  he  came  by  the  same,  shall  be  deemed 
guilty  of  a  misdetneanor,  and  be  subject,  fee. 

A  number  of  flour  sacks  marked  with  the  name  of  the 
rems.  were  found  by  a  constable  at  the  steam  fUrnt' 
mius  of  the  apps.  JiUed  with  offal,  ^ ,  which  rendered 
them  unfit  for  the  miller  afterwards.  The  apps,  were 
thereupon  summoned  before  the  Lord  Mayor  under  the 
sections  above  tnentioned,  and  not  having  given  amf 
satisfactory  account  of  how  they  became  possessed  oj 
them,  they  were  convicted: 

Held,  that  the  2ith  tectum  of  the  2^8  Vict.  c.  71,  does 
not  apply  to  such  facts,  but  only  to  cases  where  the 
property  is  being  carried  or  combed;  and  that  the 
conviction  therefore  was  bad. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  upon  a  conviction  by  the  Lord  Mayor  of  London 
upon  the  following  facts : — 

On  the  10th  M&y  1865,  three  informations  were 
preferred  by  the  resps.,  who  are  millers  at  Shad 
Thames,  against  the  apps.  jointly  charging  three 
offences,  viz.,  that  each  of  them  on  the  three 
several  days  hereinafter  mentioned,  in  Uimer  Thames- 
street,  in  the  city  of  London,  unlawfully  had  in  their 
possession,  and  contrary  to  the  statute  in  that  case 
made  and  provided,  certain  goods,  to  wit,  the  respec- 
tive number  of  sacks  following  (that  is  to  say) :  on 
the  nth  April  1865,  twelve  sacks,  on  the  18th 
April  1865,  nine  sacks,  and  on  the  24th  April  1865, 
fourteen  sacks,  respectively  the  property  of  the 
resps.,  and  which  goods  were  then  and  there,  and 
were  still,  reasonably  suspected  of  being  stolen  and 
unlawfully  obtained. 

The  informations  were  laid  under  the  Metropolitan 
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Folic9  Courts  Act,  2  &  3  Vict.  c.  71,  s.  24  (the 

powers  in  which  are  given  by  the  8  &  4  Vict.  c.  84, 

s.;  6,  to  the  city  justices,  and  by  the  11  &  12  Vict 

c.  43,  s.  34,  to  one  such  justice)  which  enacts. 

That  any  penon  who  shall  be  brooght  before  amy  of  the 
Mid  magisUttiea  charged  with  having  in  his  poBBetaion,  or 
oonveyixig  io  any  manner,  anything  which  may  oe  reasonably 
Buspeeted  of  being  stolen  or  nnlawfoUy  obtained,  and  who 
■haJl  not  give  an  aeoonnt  to  the  satlsfaotian  of  sneh  magto- 
trate  how  ne  oame  br  the  same,  shall  be  deemed  gnilty  of  a 
mlademeanor,  and  shall  be  liable  to  a  penalty  of  not  mote 
than  0iL,  or  in  the  discretion  of  the  magistrate  may  be  im- 
prisoned in  any  gaol  or  honse  of  correction  within  the  Metro- 
politan PoUoe  distrlot,  with  or  withoat  hard  labour  for  any 
time  not  exceeding  two  calendar  months. 

A  summons  haring  been  issued,  the  apps.  duly 
appeared.  Sereral  witnesses  were  examined  to 
prove  that  on  the  three  days  alleged  the  number  of 
sacks  named,  marked  with  the  brand  of  the  resps. 
(amongst  a  large  number  of  sacks  of  other  owners), 
were  found  by  an  officer  (who  is  also  a  constable) 
of  a  society  known  as  the  "Sack  Protection  So- 
ciety*' (formed  among  the  millers  of  the  metropolis 
and  the  neighbouring  counties,  for  the  protection  of 
the  flour  sacks  of  the  members,  and  for  the  prosecution 
of  persons  having  illegal  possession  of  such  sacks), 
at  the  steam  flour-mills  of  the  apps.  in  Upper 
lliames-street,  at  which  one  of  the  apps.  is  the 
foreman.  Hiese  sacks  were  flUed  with  offal,  pollard, 
and  other  things,  a  purpose  which  renders  them 
entirely  useless  to  ^e  miller  afterwards.  The 
apps.  were  present  on  the  occasion  referred  to. 
One  of  the  resps.  proved  that  he  and  other  millers 
never  sell,  exchange,  or  give  away  their  sacks,  and 
identifled  the  several  sacks  found  at  the  apps.'  as 
his  property,  stating  he  did  not  know  how  they 
came  out  of  his  custody,  but  that  they  must  have 
been  sent  to  bakers,  his  customers,  with  flour,  and 
who  ought  to  have  returned  them.  In  order  to 
show  the  knowledge  of  the  apps.  with  the  custom 
of  millers  in  relation  t6  their  sacks,  it  was  proved 
that  Messrs.  Hadley  had  been  for  many  years  mem- 
bers of  the  Sack  Protection  Society. 

Bv  sect.  66  of  the  2  &  8  Vict.  c.  47  (an  Act  for 
further  improving  the  police  in  and  near  the  me- 
tropolis), it  is  enacted  {inter  alia)  that 

Every  such  constable  may  also  stop,  search,  and  detain  any 
vessel,  boat,  eart,  or  carriage  in  or  upon  which  there  shall  be 
Mason  to  snspect  that  anytiiing  stolen  or  onlawfnlly  obtained 
may  be  fonnd,  and  also  any  person  who  may  be  reasonably 
enqwoted  of  having  or  cooveving  in  any  manner  anything 
stolen  or  nnlawfoUy  obtained,  oo. 

It  was  contended  for  the  af^.  (infer  aUa)  that  the 
dass  of  persons  against  whom  the  Acts  are  directed 
is  an  erratic  class,  who  are  wandering  about  in  pos- 
session of  suspected  property,  with  which  Uiey 
would  escape  if  not  arrested  on  the  spot,  and  whom, 
therefore,  it  is  necessary  to  bring  before  a  magis- 
trate to  account  for  the  possession ;  and  also  that 
the  24th  section  of  the  2  &  8  Vict.  c.  71,  does  not 
apply  to  gpoods  in  possession  of  known  residents 
deposited  in  their  premises,  tor  the  Act  in  such  cases 
gives  tiie  police  of  their  own  motion  no  power  of 
search,  but,  on  the  contrary,  the  25th  section  of  the 
same  Act  directs  in  such  cases  the  issue  of  a  search- 
warrant. 

Upon  hearing  the  counsel  for  the  resps.  and  the 
evidence  in  the  case,  and  the  apps.  not  giving  any 
satisfactory  account  of  how  they  came  by  the  sacks 
in  question,  the  Lord  Aiayor  convicted  them  of  the 
offence  upon  each  of  the  three  days  proved,  and  ad- 
judged certain  penalties. 

Giffard,  Q.  C.  (Poland  with  him)  now  appeared  in 
support  of  the  conviction,  and  contended  that  the 
liOid  BCajor  was  right,  for  that  conscious  possession 
of  the  muAx  without  giving  a  satisfactory  account 
of  how  l^ey  came  by  them  was  sufficient  under  the 
24th  section  of  the  2  &  8  Vict  c  71 ;  that  it  was 
clear  from  the  fact  that  the  sacks  were  filled  with 
offal,  that  it  was  not  intended  to  return  them,  and, 


moreover,  that  the  24th  section  is  not  limited  to 
cases  in  whidi  the  constable  has  exercised  the 
powers  given  him  by  the  66th  section  of  the  2  &  9 
Vict.  c.  47. 

Serit.  Parry  and  Wadtfy,  for  the  apps.,  contended 
that  the  conviction  was  bad,  for  that  there  was  no 
right  of  summary  search  Under  sect.  24,  where  the 
property  wa^  upon  the  premises  of  the  party,  such 
section  being  applicable  only  to  the  case  mentioned 
in  sect.  66  of  the  2  &  8  Vict.  c.  47,  namely,  where 
the  property  is  in  or  upon  any  vessel,  cart,  or 
carriage,  and  to  a  person  having  or  conveying,  Ac 
That  the  clause  being  a  highly  penal  one,  it  not 
beiuff  even  necessary  to  prove  an  actual  felony, 
shotud  be  construed  strictly. 

Poland  was  beard  in  reply. 

Other  points  were  argued,  but  as  the  judgment  was 
upon  the  foregoing  alone,  they  became  immateriaL 

Blaokbubk,  J.— We  are  all  agreed  that  the  con- 
viction should  be  quashed  upon  the  ground  that  the 
24th  section  (tf  the  2  &  8  Vict,  c  71  does  not  extend 
to  such  a  case.  [His  Lordship  here  read  the  section.] 
Now  this  is  a  very  extensive  and  arbitrary  power, 
and  if  the  words  "*  having  in  his  possession"  are  to 
be  construed  as  contended  for  by  the  resps.,  they 
would  include  having  in  their  possession  cmywAsrs. 
But  we  must  look  to  the  othor  statute,  Uie  2  &  S 
Vict  c.  47,  which  was  passed  in  the  same  session  a 
little  earlier,  and  is  to  be  read  together,  and  there 
the  words  are  that  the  constable  may  stop^  search, 
and  detain  any  vessel,  boat,  cart,  or  carriage  in  or 
upon  which  there  shall  be  reason  to  suspect  that 
anything  stolen  or  unlawfully  obtained  may  be 
found,  and  also  any  person  who  may  be  reasonably 
suspected  of  having  or  convening  in  amf  manner  any- 
thing stolen  or  unlawfully  obtained."  Now,  in  the 
present  case,  the  apps.  were  not  within  this  section, 
and  although  the  words  in  the  24th  section  of 
^  having  in  his  possession"  are  not  exactly  the  same 
as  those  in  the  66th  section  of  "  having  or  ooutot- 
ing,"  I  think  that  they  must  be  taken  to  mean  the 
same  thing.  This,  I  think,  is  the  right  construction, 
for  I  believe  that  the  Legislature  intended  to  confer 
summary  powers  only  where  the  property  was  being 
carried  or  conveyed. 

Shsb,  J. — I  am  of  the  same  opinion.  The  24th 
section  of  the  2  &  8  Vict  c  71  is  only  supplementazr 
to  the  66th  section  of  the  2  &  8  Vict  c  47,  whixji 
applies  only  to  offences  out  of  doors.  The  section 
really  applicable  to  tUs  case  is  the  25th  of  the  2  ft 
8  Vict  c.  71. 

Lush,  J. — ^I  also  am  of  opinion  that  the  24th 
section  of  the  2  &  3  Vict.  c.  71  is  only  supplementary 
to  the  66th  section  of  the  2  &  8  Vict  c.  47,  for  the 
reasons,  first,  that  some  such  additional  power  was 
requisite  in  order  to  carry  out  the  intentions  of  the 
Legislature ;  and  secondly,  from  the  very  constmc- 
tion  of  the  section  itself. 

(GoGKBURH,  C.  J.  was  absent  through  indis- 
position.) 

OonmcHon  quaahed. 

Attorneys  for  apps.,  Wonttur  and  Soh. 
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TwMdt^y  April  24,  1866. 

FO8TBB  V.  DODD  AND  AirOTHBR. 

Burial  AtlM,  20  ^  21  Vict.  e.  81--22  Vict,  c,  1— 
UMe9nmcrat«d  burial-place^  Given  tip  to  freeholder 
€md  mlicA  had  ceased  to  be  used  as  a  bunal-place  at 
the  passing  of  the  22  Vict,  c.  1. 

7%e  20  ^  21  Vict.  c.  81,  s.  23,  enacts,  ''It  shall  be 
ktwfitf/br  Her  Mmesty,  upon  the  representation  of 
erne  of  Her  Megestys  principal  Secretaries  of  State, 
ay  <md  with  the  aaoiee  of  her  Priity  Council^  from 
time  io  time  to  order  such  acts  to  be  done  by  or 
mndar  the  directions  of  the  churchufordens  or  such 
other  persons  as  may  have  the  erne  of  any  vaults  or 
pheee  of  bmial,  for  preventing  them  from  becoming 
or  eonUtiittiii^  dangerous  or  injurious  to  the  public 
keakh,  and  moh  churchwardens  or  other  persons  shcdl 
db  or  cause  to  be  done  aU  acts  ordered  as  aforesaid, 
and  the  expenses  incurred  in  and  about  the  doing 
4htnt\f  shaU  be  paid  out  of  the  poor-rates  of  the 
imriJk,'^  Ire.  : 


HeUj  that  this  enactment  does  not  appibf  to  places  which 
at  the  passing  of  the  Act  had  ceased  to  be  places  of 
burial,  and  were  unconsecrated  or  dedicated  by  trust- 
deed  or  otherwise  as  permanent  burial-places,  and  not 
under  thecare  of  any  one  aa  places  of  bwrioL 

Trespass  to  land  in  the  city  of  London,  abutting 
011  the  east  on  premises  belonging  to  Bridewell 
Hospital,  on  the  west  on  Dorset-street,  and  on  the 
•oaUi  on  Tndor-street.,  BUckfriars. 

Seoond  count.— Wrongful  conrersion  of  bricks, 
timber,  Ac 

Pleas. — 1.  Not  guilty  by  stats.  7  Jac  1,  c.  5,  s.  21, 
81  Jac  1,  c  12,  s.  3. 

To  seoond  count,  payment  of  16Z.  into  court. 

At  the  trial,  July  1860,  a  verdict  was  taken  for  the 
pit.  by  consent,  subject  to  the  opinion  of  the  court  on 
the  following  case : — 

The  pit.  is  a  builder,  and  the  defts.  at  the  date  of 
the  commission  of  the  trespass  were  churchwardens 
of  the  parish  of  St.  Bride's,  London.  The  land  is  in 
that  pwish,  and  not  within  Bridewell  precinct. 

Bdward  IV.,  by  charter,  gave  the  palace  of  Bride- 
well, with  its  precinct,  to  the  city  of  London,  as 
a  house  for  the  committal  and  correction  of  raga- 
bonds,  strumpets,  and  other  idle  persons. 

From  1679  to  1844  the  governors  of  Bridewell 
held  the  land  now  in  question  under  leases  for  sue- 
oeasive  terms  of  years.  Li  the  first  lease  the  land 
was  described  as  ''  then  lying  waste,"  and  parcel  of 
the  jointiue  of  the  Countess  of  Dorset,  and  parcel 
of  the  demesne  lands  of  the  manor  of  Dorset-court 
aUae  Saville-court,  and  in  each  of  the  subsequent 
iosaos  as  land  in  the  occupation  of  the  governors  of 
the  said  Bridewell  Hospital,  and  used  as  a  burial- 
pLaoc 

The  last  lease  expired  in  1^44,  and  from  its  ez- 
fiiration  up  to  Lady-dav  1855  the  governors  con- 
tinued to  hold  the  land  under  the  freeholder  Earl 
de  la  Warr  as  tenants  from  ^ear  to  year.  They 
tlMn  delivered  up  possession  of  it  to  him. 

The  land  for  toe  purposes  of  this  case  was  divided' 
into  two  parts,  coloured  green  and  yellow  on  the 
plan,  and  during  the  whole  of  the  time  the  land  was 
leased  to  the  governors  of  Bridewell,  down  to  1844, 
the  green  part  was  uaed  as  a  burial-ground,  but  it 
does  not  BPpear  to  have  been  consecrated  as  a  burial- 
ground.  There  was  no  direct  evidence  that  any 
Imrials  took  place  in  the  part  coloured  yellow,  and 
the  grounds  of  the  decision  of  the  court  render  it 
unnecessary  to  trace  the  facts  on  this  point  further. 

From  1855  up  to  the  1st  Dec.  1857  the  ground 
was  not  used  for  any  purpose  except  depositing 
building  materials  thereon.  On  Dec.  1, 1857,  £ari 
de  bt  warr  demised  the  land  to  Mr.  John  Soward, 
forniiiety'-Diiie  years  ftrom  Michaelmas  1857.    On 


the  9th  June  1859,  Soward  underlet  the  land  to  the 
pit  for  fifty  years. 

The  pit.  urad  the  land  as  his  own,  and  brought 
bricks,  timber,  and  other  materials  thereon,  and 
made  preparations  for  building  a  workshop  on  the 
part  coloured  yellow. 

On  the  18th  Feb.  1854,  an  order  was  made  by 
Her  Majesty  the  Queen,  upon  the  representation  of 
one  of  Her  Majesty's  principal  Secretaries  of  State, 
by  and  with  the  advice  of  Her  Privy  Council,  of 
which  the  following  is  a  copy  : 

At  tbe  Goart,  at  Baeklngbam  Palsoo,  the  18tb  Fein  16H : 
present,  the  Queen's  most  ezoellent  Majes^  in  Oounofl. 

Whereas  the  BUht  Honourable  Viscount  Pahnerston,  one  of 
Her  Majesty's  prmdpal  Secretaries  of  State,  after  glvlnir  to 
the  incumbents  and  the  restry  olerks  of  the  parithes  herein- 
after mentioned  ten  days'  previoas  notice  of  his  intention  to 
make  such  representaoon  under  the  proTlslon  of  an  Act 
passed  in  the  Session  of  Parliament,  held  in  the  15th  and  IStfi 
years  of  Her  Majesty's  rslgn  Intituled,  *'  An  Act  to  amend  the 
laws  oonoemlng  the  burial  of  the  dead  in  the  Metropolis," 
made  a  representation  stating  that  for  the  protection  of  ihe 
public  hecuth  burials  should  be  discontinued  in  the  under^ 
mentioned  places  with  the  following  modiflcationa 

(Among  others): 

St  Bride's,  Ftoe^treet— Barlah  in  the  chonshyard  to.  the 
yaults  under  the  church,  and  in  the  pauper  burial-ground  of 
St  Bride's,  and  in  the  prednot  of  Bridewell,  to  be  wholly 
dlaoaatinned. 

Now,  therefore,  Her  Majesty  in  OonaoU  is  pleased  haraby  to 
gite  notice  of  such  representation,  and  order  that  the  same 
be  taken  into  consideration  by  a  committee  of  the  Lords  of 
Her  Majesty's  most  honourable  Ptlyy  CoonoU  on  the  10th 
March  next 

And  Her  Majesty  is  further  pleased  to  direct  that  this  order 
be  forthwith  published  in  the  Umdon  QoMeUs^  and  that  oc^ea 
thereof  be  affixed  on  the  doors  of  the  churches  or  chsfMls  of 
the  said  parishes,  or  on  some  conspicuous  places  within  the 
part  or  parts  of  the  Metropolis  affected  by  such  representation 
seYcn  days'  at  least  before  the  said  iOth  day  of  March. 

W.  L.  BaxHUSST. 

On  the  29th  March  1854,  an  order  was  made  by 
Her  Majesty  the  Queen,  by  and  with  the  advice  pf 
her  Privy  Oonncil,  of  which  the  following  is  a 
copy: 

At  the  Ctonrt  at  BucUngham  Palace,  the  S9th  March  IBM 
present  the  Queeo's  most  exosllent  Majesty  in  Council. 

Whereas  by  an  Act  passed  in  session  of  Parliament,  beld  in 
the  fifteen  and  sixteenth  vears  of  Her  Majesty's  reign,  inti- 
tuled **  An  Act  to  amend  the  laws  concerning  the  burial  of  the 
dead  in  the  MetropoUs,"  It  is  enacted  that  In  case  it  appears 
to  Her  Majes^  in  Ooundl,  npon  the  representation  of  one  of 
her  principal  Secretaries  of  State,  that  for  the  protection  of 
the  public  nealth,  burial,  in  any  part  or  parts  of  the  metropolis, 
or  in  any  burial-grounds  or  places  of  biuial  in  the  metnmolis, 
should  bs  wholly  discontinued,  or  should  be  disoontinaaa  sab- 
iect  to  any  exception  or  qualification,  it  shall  be  lawful  for 
Her  Majesty,  by  and  with  tlM  advice  of  her  Privy  OonnoU.  to 
order  that  from  and  after  a  time  mentioned  in  the  order, 
burials  in  such  part  or  parts  of  the  metropolis,  or  in  such 
burial-grounds  or  places  of  burial,  shall  be  disoontinBed 
wboUjr,  or  subject  to  any  exceptions  or  qualifications  men 
tioned  in  such  order,  and  so  from  time  to  time  as  eircnm- 
stances  may  require,  provided  that  notJoe  of  such  representa- 
tion and  of  the  time  when  it  shall  please  Her  ttajesty  to 
order  the  same  to  be  taken  into  oonsideration  by  the  Ftivy 
Council,  shall  be  published  in  the  London  CkuM^  and  shaU  bie 
affixed  on  the  doors  of  the  churches  or  chapels  of  the  parishes 
in  which  any  burial-grounds  or  places  of  burial  affected  by 
such  representation  shall  be  situate,  or  ob  some  other  con- 
s^^cQOus  places  within  the  part  or  parts  of  the  metropolis 
affected  by  such  representsMon,  one  calendar  moath,  or 
where  any  order  made  under  the  Nuisances  Kemoval  and 
Diseases  Prevention  Act  1848,  directing  the  provisions  of  that 
Act  for  the  prevention  of  epidemiOi  endemic,  and  oontsgiovs 
diseases  to  be  put  in  force.  Is  in  foroe  within  such  part  or  parts, 
then  seven  davs  at  the  least  before  soch  representatiosi  Is  so 
considered.  Provided  always,  that  no  such  representation 
shall  be  made  in  relation  to  ti^e  burial-ground  of  any  parish 
until  ten  days'  previous  notice  of  the  intention  to  make  such 
representation  shall  have  been  given  to  the  incumbent  and  the 
vestry  clerk  of  such  parish. 

And  whereas  an  Order  dated  15th  Sept  last,  made  under 
the  last  recited  Act  directing  the  provisions  of  that  Act  for  the 
psventicm  of  ^lidemic,  endemlo,  and  oontagioos  disesses  to 
be  put  in  force,  is  in  foroe  throughout  the  whole  of  Great 
Britain. 

And  whereas  the  Bight  Honourable  Viaooant  Falmorston, 
one  of  Her  Majesty  s  Principal  Seeretariea  of  State,  after 
giving  to  the  incumbents  and  tne  vestry  clerks  of  the  parishes 
hereinafter  mentioned  ten  days*  previous  notice  of  his  inten- 
tion to  make  such  representation,  has  made  a  representation 
■talabig  that  for  the  protection  of  the  public  health,  burials 
should  be  disoontinBed  in  the  hereinafter  menUoned  parishes 
andplaoesL 
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And  whereas  Her  Majesty  in  Ck>ttncil  was  pleased,  by  her 
Order  In  Council  of  the  18th  Feb.  last,  to  give  notice  of  such 
representation,  and  to  order  that  the  sune  be  taken  into  con- 
iilaeration  by  a  oominittee  of  the  Lords  of  Her  Majesty's  most 
Honoarable  Priyy  Oonncil  on  tibie  10th  day  of  this  instant 
March,  and  sooh  order  has  been  published  in  the  London 
Otuettt,  and  copies  thereof  have  been  afllxed  on  the  doors  of 
ttie  churches  or  chapels  of  the  said  parishes  or  some  conspi- 
eooos  places  within  the  part  or  parts  of  the  metropolis  affected 
by  suca  representation,  seven  dfl^s  at  the  least  before  the  said 
10th  March. 

Now,  ttiorefore,  Her  Majesty,  by  and  with  the  advice  of  Her 
Privy  Council,  is  pleased  to  order,  and  it  is  hereby  ordered, 
that  burials  be  discontinued  as  follows  in  the  undermentioned 
parishes  and  places  from  and  after  the  8th  of  April  next 
(except  as  is  herein  otherwise  directed).  Amongst  others: 

St  Bride's,  Fleet-street— Burials  in  the  churchyard,  in  the 
vaults  under  the  church,  and  in  the  pauper  burial-ground  of 
St  Bride's,  and  in  the  precinct  of  Bridewell,  to  be  wholly 
discontinued. 

About  the  end  of  July  1859,  the  plt.'8  solicitor 
received  a  notice  transmitted  from  the  Secietarj  of 
State  to  the  beadle  of  the  precinct  of  Bridewell, 
made  under  20  &  21  Vict.  c.  81,  directing  the 
things  to  be  done  which  are  mentioned  in  the  orders 
hereaftOT  set  out. 

On  the  12th  Aug.  1859,  an  Order  was  made  by  Her 
Majesty  tiie  Queen  in  Council,  under  her  priv^  seal, 
upon  the  representation  of  one  of  Her  Majesty's 
principal  Secnretaries  of  State,  and  by  and  with  the 
adrice  of  hcur  Priry  Council,  of  whidi  the  following 
is  a  copy : 

At  the  Court  at  Osborne  House,  Isle  of  Wight,  tt&e  12th 
Aug.  1850:  present,  the  Queen's  most  excellent  Majesty  in 
CoundL 

Whereas  by  an  Act  passed  in  the  session  of  ParUam«it 
held  in  the  SOtfa  and  Slst  years  of  Her  Majesty's  reign, 
intituled,  "An  Act  to  amend  the  Burial  Acts,"  it  is  amongst 
other  things  enacted  that  "it  shall  be  lawful  for  Her  Majesty, 
upon  the  representation  of  one  of  Her  Majesty'sprinciiMil 
Secretaries  of  State,  bv  and  with  the  advice  of  Her  Privy 
Council,  from  time  to  time  to  order  such  acts  to  be  done  by 
or  under  tiie  directions  of  the  churchwardens,  or  such  other 
persons  as  may  hava  the  care  of  any  vaults  or  places  of 
burial  for  preventing  them  from  becoming  or  continuing 
dangerous  or  injurious  to  the  public  health,  and  that  every 
such  Order  In  Council  shall  be  published  in  the  London  OazeUt^ 
and  that  such  churchwardens  or  other  persons  shall  do  or 
cause  to  be  done  sJl  acts  ordered  as  aforesaid,  and  the  expenses 
Incurred  in  and  about  the  doing  thereof  shall  be  paid  out  of 
the  poor-rates  of  the  parish.  Provided  always  that  no  such 
representation  shall  be  made  until  ten  days'  previous  notice  of 
the  intention  to  make  such  representation  should  have  been 
given  to  the  churchwardens,  or  other  persons  having  the  care 
of  the  vaulto  or  places  of  burial  to  which  the  representation 
rdates. 

And  whereas  the  Right  Hon.  Sir  George  Cornwall  Lewis, 
Bart,  one  of  Her  Majesty's  principal  Secretaries  of  State,  after 
ten  days*  previous  notice  of  his  intention  to  make  such  repre- 
sentation nad  been  duly  i^ven  |»  the  person  or  persons  having 
the  care  of  the  places  of  bunal  hereinafter  mentioned,  has 
made  a  representation  stating  that  he  was  of  opinion  that  for 
the  purpose  of  preventing  the  said  places  of  burial  from  be- 
coming or  continuing  dangerous  to  the  public  health,  am  Order 
shall  be  made  for  the  adoption  of  the  measures  hereinafter 
set  forth  in  respect  of  the  same.    Now,  therefore.  Her  Majesty, 

by  and  with  the  advice  of  Her  Privy  Council,  is  pleased  to 

order,  and  it  is  hereby  ordered,  that  the  churchwardens  or  such 
other  persons  as  may  have  the  care  of  the  under-mentioned 
places  of  burial  and  vaults,  do  adopt  or  cause  to  be  adopted. 

the  following  measures  in  respect  of  such  places  of  burial  and 

Tsnlts,  namely : 
The  burial-ground  of  the  precinct  of  Bridewell,  Blackfriars. 
1.  That  the  whole  of  the  rubbish,  building  materiala,  Ao, 

which  have  been  deposited  in  the  burial-ground  of  the  pre- 

einot  of  the  Bridewell,  Blackfriars,  be  completely  removed 

under  suitable  supervision,  care  being  taken  not  to  disturb  or 

damage  the  head  or  foot  stones  or  tombs. 
9.  Tnat  the  whole  surface  of  the  ground  be  levelled  with 

tiie  exception  of  the  tombs  and  gravestones,  and  be  covered 

with  a  layer  of  fresh  earth  of  the  thickness  of  at  least  a  foot 
8.  That  the  surface  be  sowed  with  grass  seed,  and  the 

Tegatatlon  be  maintained  in  a  proper  state,  and  the  surface  be 

never  disturbed. 

On  the  I6th  Sept.  1859,  the  ground  having  been 
inspected  by  one  of  the  persons  appointed  under  the 
18  &  19  Vict.  c.  128,  s.  8,  to  inspect  burial-grounds, 
and  he  having  reported  that  nothing  had  been  done, 
and  that  the  ground  was  covered  with  heaps  of 
bricks  and  bu&der's  rubbish,  from  ten  to  twelve 
feet  high,  and  old  and  new  timber,  having  the 
appearance  of  a  disorderly  builder's  yard,  the  Secre- 
ta^  of  State  made  an  order  directed  to  the  church- 


wardens of  the  parish  of  St.  Bride's,  authorising 
and  directing  them  forthwith  to  do  or  complete  the 
acts  in  the  Order  of  Aug.  1859  mentioned,  or 
such  of  them  as  remained  undone. 

On  the  5th  Oct.  1859  the  defts.,  as  such  church- 
wardens, gave  notice  to  the  Earl  de  la  Warr,  and 
to  Mr.  John  Soward,  of  the  Orders  in  Council  of 
the  12th  Aug.,  and  of  the  Secretary  of  State  of  the 
I5th  Sept.,  and  requested  them  to  remove  from  the 
said  burial-ground  all  the  rubbish,  materials,  and 
other  things  thereon  within  fourteen  days,  and 
that  in  default  of  their  so  doing  the  said  rubbish, 
materials,  &c.,  should  be  sold 

The  said  things  were  not  removed,  and  on  the 
24th  Oct.  the  defta.  caused  the  said  land  to  be 
entered,  and  the  said  trespasses  to  be  committed. 
The  padlocks  and  fastenings  of  the  gates  were 
removed,  and  a  mullock  put  on  the  outside  of  the 
gates,  which  the  defts.  have  since  kept  locked,  and 
retained  possession  of  the  key. 

The  things  removed  were  sold,  and  the  proceeds 
received  by  the  defts.,  who  then  proceeded  to  eanry 
out  the  directions  in  the  Secretai^  of  State's  order. 

MdUsh,  Q.  C.  (Buhar  with  him)  for  the  pit. 

Bovin,  Q.  C.  (A  Clarice  with  him)  for  the  defts. : 
MorUmdy.mchardMii,  84  L.  J.  688,  Oh. 

The  following   were  the  enactments  relied  on 

during  the  argument :  — 

20&21  Vict.  c81,  s.  28: 

It  shall  be  lavrful  for  Her  Majee^,  upon  the  Tsprosentatioa 
of  one  of  Her  Majesty's  principal  Secretaries  of  State,  by  amd 
with  Uie  advice  of  her  Privy  Council,  from  time  to  time  to 
order  such  acte  to  be  done  by  or  under  the  directions  of  the 
churchwardens,  or  such  oUier  persons  as  may  have  the  care 
of  any  vaulte  or  places  of  burial,  for  preventing  them  from 
becoming  or  continuing  dangerous  or  injurious  to  the  imblic 
health,  and  every  such  Order  in  Council  shall  be  published  in 
the  London  OatHU^  and  such  diurchwardens  or  other  persona 
shall  do,  or  cause  to  be  done,  all  acta  ordered  as  aforesaid, 
and  the  expenses  incurred  in  and  about  tiie  doing  thsreaf 
shall  be  paid  out  of  the  poor-rates  of  the  parish.  Provided 
alwa3rs,  that  no  such  representation  shall  be  made  nntU  ten 
days*  previous  notice  of  the  intention  to  make  such  repie- 
sentotion  shall  have  been  given  to  the  chorchwardans,  car 
other  persons,  or  one  of  the  churchwardens,  or  other  persona, 
having  the  care  of  the  vaults  or  places  of  burial  to  which  the 
representation  relates. 

22  Vict.  c.  1,  s.  1 : 

Where  it  appears  to  one  of  Her  Majesty's  principal  Seora- 
taries  of  State,  on  the  representation  of  any  person  authorised 
by  him  to  inspect  any  vaulte  or  place  of  biuial  in  relation  to 
which  an  Order  in  Council  has  been  or  shall  have  been  issued 
under  the  20  ft  21  Vict  cl  81,  a  28,  that  any  acts  which  by  audi 
Order  in  ConncO  are  ordered  to  be  done  by  or  under  the  direo- 
tion  of  persons,  other  tiian  churchwardens,  having  the  care  off 
such  vaults  or  pUce  of  burial,  are  not  done  or  performed 
within  a  reasonable  time,  and  ^according  to  the  intent  of  such 
Order  in  Council,  it  shall  be  lawful  for  such  Secretary  of  Stats, 
by  writing  under  his  hand,  to  authorise  and  dbvct  the  chnroh- 
wardens  of  the  parish  in  which  such  vaulte  or  place  of  burial 
may  be  situate,  forthwith  to  do  or  complete  the  acte  in  such 
Order  in  Council  mentioned,  or  such  olt  them  as  remain  ttn> 
done;  and  such  order  of  the  Secretary  of  State  shall  be 
obeyed  bv  such  churchwardens,  and  they  and  all  persona 
acting  under  their  direction  shall  have  the  same  power  of  en- 
tering and  doing  all  such  acte  upon  the  premises  to  which 
the  Order  in  Council  relates,  as  if  the  said  aete  had  by  the 
Order  in  Council  been  directed  to  be  done  by  such  chnreh- 
wardens,  and  such  vaulte  or  place  of  burial  had  been  under 
their  care ;  and  any  person  wno  shall  obstruct  such  church- 
wardens, or  any  others  acting  under  their  direction  in  relation 
to  the  promises,  or  remove  or  interfere  with  the  works  done 
by  suon  churchwardens,  shall  be  guilty  of  a  misdemean<Mr. 

Blaokbubn,  J. — ^The  case  has  been  very  fully 
argued,  and  I  do  not  think  that  we  should  gain 
mudi  benefit  by  taking  further  time  for  considering 
our  judgment,  aa,  after  all,  the  case  turns  on  the 
construction  of  a  small  part  of  the  20  &  21  Vict, 
c.  81,  s.  28.  In  that  section  we  must  leave  out  the 
word  "  such "  before  the  words  **  acts  to  be  done,'* 
as  there  is  nothing  in  the  section  to  which  it  is  cor- 
relative. The  question  is,  what  is  the  limit  to  the 
power  of  Her  Majesty  in  Privy  Council  conferred 
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bj  that  enactment  ?  She  may  direct  acts  to  be  done 
bj  the  churchwardena,  or  such  other  persons  as 
may  hare  the  care  of  any  vaults  or  places  of  burial, 
for  preventing  them  from  becoming  or  continuing 
dangerous  or  injurious  to  the  public  health.  The 
argument  for  the  defts.  must  go  the  length,  and 
Mr.  BoTill  did  not  shrink  from  so  conceding,  that, 
if  a  place  had  once  been  used  for  the  purpose  of 
burials,  it  would  continue  such  for  the  purpose  of 
giring  jurisdiction  to  Her  Majesty  under  this 
section.  So  that,  to  take  the  case  of  the  Pest 
Pields,  in  the  parish  of  Marylebone,  where  numbers 
of  persons  who  died  in  London  of  the  great  plague 
were  buried,  and  upon  which  at  the  l^ginning  of 
the  present  century,  or  very  shortly  before,  houses 
and  squares  were  built  and  formed,  and  have  since 
been  occupied,  if  that  argument  is  good,  the 
Secretary  ot  State  would  have  jurisdiction  under 
this  section  to  order  those  houses  to  be  pulled  down 
and  the  ground  to  be  corered,  as  he  has  directed  in 
the  jiresent  case.  The  question  is,  are  such  cases  as 
that  be  within  the  enactment  ?  We  cannot  give  such 
an  extensive  scope  to  it  as  that.  I  think  that  the 
effect  of  the  enactment  is  to  give  power  to  the 
Secretary  of  State  to  order  such  acts  to  be  done 
by  the  churchwardens  or  other  persons  who  have 
the  care  of  vaults  or  places  of  burial,  as  places  of 
boxial  at  the  time  of  the  passing  of  the  Act.  It 
is  not  necessary  now  to  determine  whether  they 
must  have  the  care  of  them  at  the  time  of  making 
the  Order  in  Council ;  but  they  must  have  had  the 
care  of  them  as  places  of  burial  in  1857,  when  the 
Act  passed.  If  at  that  time  a  place  had  been  dedi- 
cated as  a  place  of  burial,  e.^.  a  parochial  burial- 
ground  or  ground  in  the  hands  of  trustees  for  that 
purpose,  or  if  the  owner  had  so  dedicated  it,  the 
enactment  would  apply.  At  all  events  there  should 
have  been  persons  who  had  the  care  of  such  places 
as  places  of  burial,  and  which  had  not  ceased  to  be 
burial-places  before  the  year  1867.  Taking  that 
Tiew  of  the  construction  of  the  statute,  the  place  in 
question  had  ceased  to  be  a  burial-place  before  the 
year  1857,  according  to  the  facts  stated  in  the  case. 
It  is  unnecessary  therefore  to  make  any  distinction 
between  the  two  pieces  of  ground.  After  the  expi- 
ration of  the  leases  in  1844  there  is  nothing  to  show 
the  slightest  intention  on  the  part  of  any  one  to 
<»utinue  the  place  as  a  burial-ground.  There 
is  nothing  on  the  part  of  Lord  De  la  Warr, 
the  freeholder,  to  show  any  intention  to  dedicate 
it  to  that  purpose..  At  common  law  there  is 
mothing  to  prevent  the  owners  from  ufing  the 
property  in  the  manner  proposed,  provided  nothing 
is  done  to  injure  the  public  health  or  indecently  to 
expose  or  remove  the  bodies  of  the  dead.  It  was 
further  contended  that  the  supplemental  Act,  22 
Yict.  c  1,  s.  ],  gave  power  to  the  Secretary  of  State 
to  direct  the  churchwardens  to  do  the  acts  men- 
tioned in  the  order  where  the  persons  having  the 
care  of  the  ground  omit  to  do  them.  That  however 
does  not  apply  where  the  order  itself  is  invalid,  as 
it  ia  in  this  case,  for,  in  my  judgment,  this  was  not  a 
place  of  which  the  pit.  had  the  care  as  a  place  of 
burial,  but  it  had  ceased  to  be  so  before  the  passing 
of  the  Act.  The  judgment  will  therefore  be  for 
the^L 

Skbs,  J. — ^I  am  of  the  same  opinion.  The  defts. 
are  sued  as  trespassers,  and  they  are  so  unless  they 
are  justified  under  the  Act  of  Parliament.  The 
land  was  hdd  up  to  1844  under  long  leases  by  the 
governors  of  Bridewell  Hospital.  After  that  they 
became  tenants  to  pits,  from  year  to  year,  and  when 
it  suited  them  they  save  up  possession  to  Lord 
De  la  Warr,  the  freeholder,  who  then  granted  a  lease 
of  it  for  ninety-nine  years  to  Soward,  who  entered 
upon  the  land  and  made  alterations  upon  it,  and  in 
1859  underleased  to  the  pit,  who  took  potsosaion 


and  covered  the  land  with  timber  and  other  things, 
with  the  intention  of  erecting  workshops  upon  it, 
and  appropriating  it  to  an  entirely  different 
purpose.  The  freeholder  was  released  from  obliga^ 
tion  as  to  preserving  the  ground  for  any  other  pur- 
pose than  burials,  and  there  is  nothing  to  show  tlfiit 
he  was  in  any  way  precluded  from  dealing  with 
die  land  in  the  same  way  as  any  other  land.  That 
being  so,  the  question  then  is,  had  the  Secretary  of 
State  power,  under  the  20  &  21  Vict.  c.  81,  s.  28,  and 
the  22  Vict  c.  1,  s.  1,  to  issue  the  orders  relied  upon 
by  the  defts.  as  their  justification  ?  The  real  ques- 
tion is,  what  is  the  meaning  of  sect.  28  ?  In  my 
judgment  it  only  applies  to  vaults  and  places  of 
burial  which  were  at  the  time  of  the  passing  of  the 
Act  in  the  care  of  churchwardens  or  other  persons 
for  the  purposes  of  places  of  burial  and  so  appro- 
priated. At  that  time  the  land  in  question  was  not 
in  the  care  of  any  one  for  the  purpose  of  a  place  of 
burial ;  it  was  in  the  possession  of  the  ovmer  as  his 
land,  and  therefore  it  does  not  come  within  the 
words  of  the  section.  It  follows  that  the  Secretary 
of  State's  orders  were  not  properly  made ;  that  they 
exceed  the  powers  conferred  by  the  Act,  and  con- 
sequently the  defts.  were  trespassers. 

Lush,  J. — ^I  am  also  of  opinion  that  the  orders  of 
the  Secretary  of  State  are  m  excess  of  the  Act,  and 
therefore  void,  and  do  not  justify  the  defts.  in 
carrying  them  out.  The  land  used  for  the  purpose 
of  burials  by  the  governors  of  Bridewell  Hospital 
was  only  leased  to  them.  Burials  ceased  on  the 
land  in  1844,  and  there  is  no  evidence  of  any  inten- 
tion to  bury  there  again.  Sect.  28  only  applies  to 
places  of  burial  which  may  in  one  sense  be  called 
public  burial-places  by  consecration,  trust,  or  appro- 
priation in  perpetuity,  and  not  to  land  like  this  in 
the  hands  of  the  owner. 

Judgment  for  the  ph. 


Wednesday,  April  25,  1866. 

NOTT  V.  BOUITD. 

Disireta — Churck'raU — Illegal  charges — Summary  in* 
/ormiUioi^-^7  Geo.  8,  c.  98—7  j*  8  Geo.  4,  c  17. 

The  57  Geo,  8,  c  93,  regulates  the  charges  to  be  made 
in  re^ffect  of  certain  small  distresses,  tmd  a  schedule  of 
the  Act  states  in  remect  of  what  matters  certain  costs 
mag  be  claimed.  The  siatuU  imposes  a  penalty  upon 
any  one  for  taking  any  other  or  greater  costs  Man  are 
mentioned  in  the  said  schedule,  or  for  making  any 
charge  whatever  for  anything  mentioned  therein  and 
not  actually  done.  These  provisions  <xre,»€U  far  as 
they  are  applicable,  made  by  the!  ^%  Geo.  4,  c.  17, 
to  apply  to  distresses  for  church-rates.  Upon  a  die- 
tress  for  a  church-rate,  the  bailiff  made  certain  char^ 
mentioned  in  the  before^menttoned  schedule,  umch 
charges,  however,  though  incurred,  were  not  appUcable 
to  such  a  seizure : 

Held,  that,  as  he  had  not  claimed  any  charges  not  in  the 
schedule,  he  was  not  liable  to  the  penalty. 

This  was  a  case  stated  under  the  20  &  21  Vict., 
c.  48,  upon  a  refusal  of  parties  to  convict  the  resp. 

It  appeared  that  the  justices  had  issued  a  warrant 
of  distress  upon  the  goods  of  the  app.  for  the  non- 
payment of  1^  \\s.  2^d,  for  a  church-rate,  and  7s.  6(/. 
costs,  which  warrant  was  placed  in  the  hands  of  the 
resp.  for  execution.  He  accordingly  proceeded  to 
levy  the  amount  Amongst  other  charges  attending 
the  distress,  he  charged  6«.  4dL  for  an  appraisement 
and  2».  8dL  per  day  for  five  days  for  a  man  in  pos- 
session. 

By  the  57  Geo.  3,  c.  93  (an  Act  to  regulate  the 
costs  of  distresses  levied  for  payment  of  small  rents), 
which  as  far  as  it  is  applicable  is  by  the  7&8  Geo.  4, 
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c  17,  made  applicable  to  diBtreues  f6r  church-rates, 

&a,  it  ia  enacted  that, 

No  Mnon  wtaatsoeTer  employed  in  any  manner  in  maUng 
raofa  (Uitreee  .  .  .  ahall  haye.  takib,  or  reeelTe  oat  of  the 
yrodnoe  of  the  goods  or  chattele  distrained  upon  snd  sold 
.  .  .  sny  other  or  more  coets  and  oharges  for  and  in  respect 
of  SQoli  distress  .  .  .  than  sodh  as  are  Used  and  set  forth 
la  the  Mhednle  bcommto  annexed  .  .  .  and  no  person  or 
persons  whatsoever  ihall  make  any  charge  whatsocTer  for 
any  act,  matter,  or  thing  mentioned  m  the  said  sohedole  unless 
such  act  shall  hare  been  really  done. 

By  sect.  8  It  ia  enacted. 

That  If  any  person  or  persons  whatsoeyer  shall  in  any 
manner  take,  levy,  or  receive  .  .  .  any  other  or  greater 
oosta  sad  chaiges  tiian  are  mentioned  and  set  down  in  Uie  said 
sehednle^  or  make  any  oharge  whatsoeyer  for  any  act,  matter, 
or  thing  mentioned  in  the  said  schedule  and  not  really  done,  it 
shall  be  lawful  fOr  the  party  or  parties  aggrieved  by  such 
practices  to  apply  (o  any  one  juetioe  ...  for  the  redress 
of  his,  her,  or  their  grievanee  so  occasioned  .  .  .  and  if  it 
shall  appear  to  socb  justice  that  the  perB<m  or  persons  com- 
idained  of  shidl  have  levied,  taken,  received,  or  had  other  or 
greater  costs  and  charges  than  ara  mentioned  or  fixed  in  Uie 
Kchedule  hereunto  annexed,  or  made  any  charge  for  any  mat- 
ter or  thing  mentioned  in  the  said  schedule,  such  act,  matter, 
or  thin^  not  having  been  really  done,  such  justice  shall  order 
and  adjudge  treble  the  amount  of  the  moneys  so  unlawfully 
taken  to  be  paid  by  the  person  or  peraons  so  having  acted  to 
the  party  or  parties  who  shall  thus  have  preferred  his,  her,  or 
Uieir  oomplamt  thereof,  together  with  full  costs,  A& 

The  flchednle  of  the  Act  contained  the  following 
itemg  and  accounts : 

«.  d 

Levying  distress 8    0 

Man  in  jxMsession  per  day 3    6 

Appraisement,  whether  by  one  broker  or  more,  6dL 

in  the  pound  on  the  vahse  of  the  goods. 
Stamp  the  lawful  amount  thereof. 
All  expenses  of  advertisement,  if  any  such,  cata- 
logues, sale  and  commission  and  delivery  of  goods, 
li.  in  the  pound  on  the  net  produce  of  the  sale. 

The  app.  having  pud  the  amount  charged  by  the 
resp.  as  aboye  stated,  he  summoned  him  before 
justices  under  the  provisions  of  the  foregoing  2nd 
section  of  the  57  Geo.  8,  c.  98,  for  taking  the  two 
sums  of  6s.  4(2.  for  an  appraisement,  and  2«.  6<f.  per 
day  for  a  man  in  possession,  contending  that,  upon  a 
seizure  for  a  distress  for  nonpayment  of  a  church- 
rate,  neitber  of  such  sums  could  be  demanded,  such 
claims  being  only  applicable  to  a  seizure  upon  a 
distress  for  rent.  The  majority  of  the  justices 
beii.g  of  opinion  that  the  case  was  not  within  the 
statute,  dismissed  the  information,  whereupon  the 
present  case  was  stated. 

HatftM^  Serjt.  now  appeared  for  the  i^p.  and  con- 
tended upon  the  facts  and  a  proper  construction  of 
the  statutes,  the  justices  ought  to  have  convicted ; 
for  that  inasmuch  wb  neither  an  appraisement  nor  a 
man  in  possession  was  required  in  such  a  case,  it  was 
unlawfid  «to  charge  for  them.  [fiLACKBCTRir,  Jc— I 
cannot  see  anything  in  the  statute  that  if  he  charges 
for  a  thing  which  he  really  does,  he  is  to  be  liable  to 
this  penalty.]  The  charges  are  inapplicable  to  such 
a  matter ;  the  resp.  had  no  right  to  make  the  charges, 
and  this  was  the  evil  the  statute  was  intended  to 
correct. 

Harrington,  for  the  resp.,  was  not  called  upon. 

Blackburn,  J. — I  am  entirely  of  opinion  that  the 
majority  of  the  justices  took  the  correct  view.  The 
Statute  for  small  distresses  enacts  certain  matters, 
and  provides  that  if  more  is  taken  for  any  matter 
referred  to  in  the  schedule  than  is  there  set  down,  or 
if  anything  is  charged  for  that  is  not  really  done,  a 
penalty  shall  be  incurred.  Then  comes  the  later  statute, 
which  includes  distresses  for  church-rates  within  the 
provisions  of  the  first  Act.  Tlic  bailiff  in  this  case 
thought  he  would  sell  by  auction,  and  appraised  the 
goods  and  made  charges  similar  to  those  in  the 
schedule,  and  the  justices  were  of  opinion,  as  I  am, 
that  if  he  made  charges  for  what  was  really  done,  it 
sras  not  witUa  IheAcU    If  the  charges  are  not 


lawful,  the  amount  can  be  recovered    in  a  civil 
suit 


The  other  Judges  concurred. 


JudgmaU  e^ffirmtd. 


Thwrtda^y  April  26,  1866. 
Rxo.  t;.  The  Justices  or  Kbmt. 

Lunatic  pamer — Appeal  where  vnion  in  two  ptriteUe" 
turns— le  f  17  Vict,  c.  97,  s,  108. 

Where  a  poor-law  union  ie  partly  in  a  borough  having  a 
separate  Court  of  (.Quarter  iSeMtons,  and  par  tig  in  the 
county  (the  borough  being  alto  in  the  countg\  the 
appeal  against  an  order  under  the  1%  ff  17  c.  97, 
s.  97,  nmst  he  to  the  County  Quarter  Sessions  vnder 
secL  108,  although  the  atybm  in  u)hich  the  lunatic  is 
confined  is  situate  in  another  borough  in  the  ctmnty 
having  a  separate  Court  of  Qiuarter  Sessions, 

Poland  showed  cause  against  a  rule  ittst,  calling 
upon  the  justices  of  the  county  of  Kent  to  enter 
continuances  and  hear  an  appeal  against  an  order  of 
justices  (dated  29th  Sept  1865)  obtained  by  the 
guardians  of  the  Medway  Poor  Law  Union,  adjudi- 
cating the  settlement  of  a  lunatic  pauper  to  be  in  the 
parish  of  Aldershot  in  the  Farnham  Union,  Hanta, 
and  ordering  the  guardians  of  the  Farnham  Union 
to  pay  the  usual  past  and  future  maintenance  ex- 
penses :  (16  &  17  Vict.  c.  97,  s.  97.) 

The  Medway  Union  is  in  two  jurisdictions  ;  t.  e., 
it  comprises  the  parish  of  Rochester,  which  is  in 
a  municipal  corporation  having  a  recorder  and 
a  separate  Court  of  Quarter  Sessions,  and  also 
parishes  with  respect  to  which  the  Kent  County 
Sessions  is  the  proper  tribunal  for  hearing  settle- 
ment appeals. 

The  lunatic  was  confined  in  the  county  asylum  at 
Barming,  situate  in  the  borough  of  Maidstone. 

The  parish  officers  of  Aldershott  i^pealed  against 
the  order,  and  the  appeal  came  on  to  be  heard  at  the 
January  Quarter  Sessions,  for  the  county  of  Kent^ 
at  Maidstone;  which  also  has  a  recorder  and  a 
separate  Court  of  Quarter  Sessions  for  the  borough. 
On  the  part  of  the  resps.  it  was  objected  that  the 
county  sessions  had  no  jurisdiction  under  16  &  17 
Vict.  c.  97,  s.  108,  as  the  union  on  behalf  of  which 
the  order  was  obtained  extended  into  several  juris- 
dictions,  in  which  case  it  was  contended  the  appeal 
should  have  been  to  the  sessions  of  the  borough  of 
Maidstone  in  which  the  asylum  was  situated.  The 
Court  of  Quarter  Sessions  was  of  that  opinion,  and 
dismissed  the  appeal;  thereupon  this  rule  was 
obtained : 

Reg,  V.  WamiduHdre,  26  L.  J.  149,  M.  0. 

Secondly,  the  parish  officers  of  Aldershott  had  no 
right  to  appeal:  the  guardians  of  the  Farnham 
Union  were  the  proper  parties,  it  was  against  them 
the  order  was  made.  The  parish  officers  were  not 
before  the  court,  and  the  order  did  not  bind  them  aa 
to  the  place  of  settlement,  nor  would  it  operate  as  an 
admission  against  them  if  imappealed  against  Bui 
clearljTi  since  24  &  25  Vict,  c  55,  as.  6,  7,  the 
guardians  of  the  union  were  the  proper  parties  to 
appeal. 

Barrow,  in  support  of  the  rule^  was  not  called 
upon. 

Blackbuen  J. — ^The  Court  of  Quarter  Sessions 
decided  this  case  on  their  construction  of  sect  108, 
which  enacts,  "If  the  guardians  of  any  union  or 
parish,  or  the  overseers  of  any  parish,  feel  aggrieved 
by  any  such  orders  as  aforesaid,  adjudging  the  set- 
tlement of  any  lunatic,  they  or  he  may  appeal 
against  the  same  to  the  next  general  qu«rter 
sions  of  the  peace  for  the.oouil^  in  behalf  of 
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•ndi  order  has  been  obtained,  or  in  which  the  union 
or  parish  obtaining  such  order  is  situate."  If  the 
section  had  stopped  there,  it  would  have  been  plain. 
That  appears  from  the  case  of  Reg.  v,  Warwickshire, 
where  it  was  decided,  upon  this  section,  that  where 
a  onion  is  entirely  within  a  borough  which  has  a 
recorder  and  separate  Court  of  Quarter  Sessions,  the 
fppeaX  most  be  to  the  county  Quarter  Sessions 
in  which  the  union  is  situate.  The  section  then 
goes  on  to  enact,  "or  in  case  such  parish  or  union 
extend  into  seyeral  jurisdictions,  then  to  the  next 
^neral  quarter  sessions  for  the  county  or  borough 
in  which  the  asylum  in  which  such  lunatic  is  or  has 
been  confined  is  situate."  The  Legislature  seems 
to  have  thought  that  a  difficulty  might  occur, 
when  a  union  was  in  two  counties,  in  knowing 
to  which  the  appeal  was  to  be  made,  and  they  made 
the  solution  of  it  to  depend  on  a  fact  as  to  which,  at 
first  sight,  one  would  have  thought  there  could  be  no 
dispute,  viz.,  the  place  in  which  the  asylum  was 
ntoate ;  but  a  difficulty  as  to  that  has  been  raised 
in  this  case,  and  they  enacted  that  the  appeal  was  to 
be  to  the  quarter  sessions  of  the  county  in  which 
the  asylum  is  situate.  The  word  "jurisdiction" 
most  be  taken  with  reference  to  the  context,  and 
here  I  think  it  means  county,  and  giving  that 
meaning  to  it  makes  the  section  intelligible.  The 
dictum  of  Crompton,  J.,  in  Reg,  v.  Warwickshire,  was 
not  required  for  the  case  then  before  the  court,  and 
I  do  not  think  that  the  learned  judge  would  have 
adhered  to  that  dictum  on  further  consideration  of 
tlie  section.  In  the  present  case  the  ^peal  lay  to 
the  quarter  sessions  for  the  county  of  Kent.  If  it 
had  appeared  that,  in  consequence  of  the  second 
objection  made  by  Mr.  Poland,  the  appeal  would  be 
nugatory,  we  should  refuse  in  our  discretion  to 
grant  a  maHdamus.  But  this  has  not  been  estab- 
lished to  our  satisfaction  so  as  to  make  us  refuse 
the  rule.  We  do  not  decide  that  the  pariah  ofScers 
are  entitled  to  appeal.  But  the  inclination  of  our 
opinion  is  that,  as  the  law  stood  when  this  order 
was  made,  they  were  so  entitled. 

Lush,  J.— I  am  of  the  same  opinion.  After  Reg. 
r.  Warwickshire  it  must  be  taken  that  the  words 
"several  jurisdictions  "  mean  several  such  jurisdic- 
tions, that  is,  referring  to  the  context,  "  counties." 

RuU  discharged, 
OOUBT  OF  COMMON  PLBAS. 

IKeportod  bj  W.  Matd  and  W.  Obahax.  Eaan.^ 
B«rristanat-Law. 

/Vm%,  AprU  27,  1866. 
Stanhofb  (app.)  V.  Thorsbt  (resp.) 

^Zeeo^iuKMoes— 20  ^  21  Viet,  c  i&— Cattle  plague. 

An  cqtp,  against  the  decision  of  magistrates  under 
20  j-  21  Vict.  c.  48,  is  not  bound  under  tts.  2  and  3  to 
enter  into  recognisances  to  prosecute  the  appeal  within 
three  dews  from  the  decision ;  it  is  sufficient  if  he  do  so 
before  the  case  be  delivered 

Where  a  magisiratej  inpursuanee  of  an  order  of  Quarter 
Sessions^  grants  a  Uomoefor  the  removal  of  cattle^  the 
justices  at  pett^  sessions  have  no  power  to  reverse  his 
decision,  or  to  inquire  into  the  evidence  iqnm  which  he 
acted 

This  was  a  case  stated  under  20  &  21  Vict.  c.  43. 

At  a  Petty  Sessions  held  at  Horncastle,  in  the 
parts  of  Lindsey,  in  the  county  of  Lincoln,  on  the 
8rd  Bfarch  1866,  an  information  preferred  by  John 
Thorsby  (hereinafter  called  the  resp.)  against  James 
Banks  Stanhope,  Esq.  rhereinafter  called  the  app.), 
came  (m  to  be  heard  before  us,  of  which  information 
the  following  ia  a  copy 


Parts  of  XJndBey,  county  of  Liacolii,  to  wit->-Be  it  remam- 
bered  that  on  the  94th  day  of  Febmafy,  a.d.  1866,  at  Horn- 
oasile.  in  the  said  parts  of  Lindsey,  in  the  said  ooonty  of 
Unooln,  John  Thoraby,  of  Horncastle,  in  the  said  parts,  soper* 
Intendent  of  police,  informs  me,  Thomas  Liveay  Olerk,  one  of 
Her  Majesty's  justices  of  the  peace  for  the  said  parts,  that 
James  Banks  Stanhope,  of  Bevesby,  In  tbe  said  parts,  Esq.,  on 
the  89th  day  of  February  1866,  at  Bevesby,  In  the  said  parts  of 
Lindsey,  did  unlawfully  remove  two  cows  and  sixteen  boUoolui 
from  a  certain  place  within. the  parts  of  Lindsey,  to  wit, 
Bevesby,  aforesaid,  to  a  certain  other  place,  to  wit,  Tattershall, 
also  within  the  said  parts,  over  and  along  a  certain  public 
hL9hway  there  (not  being  a  railroad),  such  cattle  not  being 
then  and  there  fat  cattle  removed  for  Uie  purpose  of  slaughter 
with  the  licence  of  a  justice  of  the  peace  for  the  said  parts 
duly  granted  under  the  authority  of  the  order  hereinafter 
mentioned,  nor  cattle  removed  from  one  part  of  a  farm  to  any 
other  part  of  the  same  farm  contiguous  thereto  and  in  tiie 
occupation  of  the  same  peraon,  with  the  licence  of  a  justice  of 
the  peace  for  the  said  parts,  contrary  to  a  certain  order  of  Her 
Majesty's  justices  of  the  peace  in  quarter  sessions  assembled 
at  Lincoln,  in  the  said  parts,  on  the  16th  day  of  January  1866, 
and  contrary  to  the  statute  in  such  case  made  and  provided, 
whereby  he  hath  forfeited  a  sum  of  money  not  exceeding  SOI 
for  the  said  offence. 

Taken  this  day  and  year,  and  at  the  place  first  above 
written,  before  me,  the  said  justice.  Jomr  Thobsbt, 

THOXAS  LXYBSBT. 

The  app.  and  resp.  appeared  before  us  at  such 
hearing  by  their  attorneys,  and  the  order  of  quarter 
sessions  of  the  16th  Feb.  1866,  mentioned  in  the 
information,  was  put  in  cTidence  before  us  and 
admitted  on  behalf  of  the  app.  This  order  was  an 
order  made  by  the  justices  of  the  peace  for  the  parts 
of  Lindsey  in  quarter  sessions  assembled,  beinff 
"the  local  authority"  appointed  by  the  Order  of 
Her  Majesty's  Most  Honourable  Priyy  Council, 
dated  the  16th  Dec.  1865,  under  the  statute  of  11  & 
12  Vict.  c.  107,  s.  4,  and  the  material  parts  of  such 
order  of  sessions  necessary  to  be  considered  in  the 
determination  of  this  case  are  as  follows : 

The  justices  present  declare  that  with  a  view  to  prevent  the 

Spreading  of  the  said  disorder  (the  cattle  plague)  it  is  expe» 
ent,  and  they  do  aooordingiy  declaro  and  give  notloe  as 
follows,  that  is  to  say : 

First,  that  between  the  19th  Jaa  instant  and  the  1st  March 
next,  no  cow,  heifer,  bull,  bullock,  ox,  calf,  sheep,  lamb,  goat^ 
or  swine,  shall  be  brought  or  sent  to  any  public  fair,  marked 
or  place  within  the  said  parts  of  Lindsey  for  the  purpose  of 
exhibition  or  sale. 

"  Thirdly,  that  it  shall  not  be  lawful  between  the  dates 
aforesaid,  to  remove  any  cow,  heifer,  bull,  buQock,  ox,  or  calf, 
from  place  to  place  within  the  said  parts  of  Lindsey,  over, 
along,  or  across  any  highway  or  public  road  (not  being  a  rail- 
road) except  fat  cattle  for  the  purpose  of  slaughter,  which  fat 
cattle  may  be  removed  for  that  purpose  with  &e  licence  of  a 
ustice  of  the  peace  of  the  said  parts,  and  shall  before  removal 
be  marked  by  part  of  the  hair  being  conspicuously  clipped  off 
in  the  form  of  a  cross  from  one  of  uie  hind  quartera ;  and  in 
the  said  licence  the  justice  shall  state  the  name  and  residence 
of  the  seller,  that  he  has  been  satisfied  by  the  evidence  of  an 
Inspector  or  otherwise  of  the  healthiness  of  the  animal,  that 
the  animal  has  been  in  the  seller's  possession  thirty  days  at 
least  immediately  previous  to  such  removal,  and  that  no  case 
of  cattie  plague  has  occurred  within  one  mile  from  the  pre- 
mises from  which  such  removal  is  to  take  place  during  six 
weeks  immediately  preceding  such  removal;  and  that  the 
licence  shall  be  in  force  forty-eight  houra  from  its  date  and 
issue  and  no  longer.  And  also  except  any  otlMr  cattle  which 
may  be  removed  from  one  part  of  a  farm  to  any  other  part  of 
the  same  farm  contiguous  thereto,  and  in  the  occupation  of  the 
same  person,  with  a  lioenoe  of  a  justice  of  the  saia  parts. 

Lastly,  notice  is  hereby  given  that  every  person  offending 
against  Uie  orders  and  regulations  hereinbefore  contained, 
will  be  liable  to  forfeit  for  such  offence  a  sum  not  exceed- 
ing »M. 

From  the  evidence  adduced  it  appeared  that  the 
app.,  being  in  possession  of  a  quantity  of  cattle,  sent 
on  the  28th  Jan.  1866  to  Moses  Elmhirst,  Esq.,  a 
justice  of  the  peace  for  the  parts  of  Lindsey,  a  letter, 
of  which  the  following  is  a  copy : 

Bevesby  Abbey,  Lindsay,  38th  Jan.  1866. 
Dear  Elmhlret,— Mr.  Bell  has  become  rattier  frightened  at 
the  plague  being  at  Mareham-le-Fen  (two  miles  from  my 
farm),  and  my  feeding  beasts  being  pretty  fat  he  wiahee  to 
send  them  at  once  to  Tattershall,  to  Great  Northern  station,  to 
be  sent  to  London  to-day,  and  sold  and  killed  there  to-mor- 
row morning.  There  are  ten  shorthorns  (steers),  two  cows, 
and  seven  Scotch  steers.  Mr.  Bell  sends  a  note  to  the  Hoxn- 
castie  inspector  to  give  a  warrant  of  their  health,  without 
which  it  must  be  understood  that  your  order  Is  not  to  be  osed. 
I  also  want  a  certificate  for  the  removal  of  my  ■^nim^ia  across 
the  road,  with  the  inspector's  pennissloD.— Tours  sincerely, 
Moses  Blmhirst,  Esq.  J.  Bines  Sxaxhofb. 
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With  this  letter  was  inclosed  a  memorandam  from 
Mr.  Bell,  with  a  liet  of  the  animals  and  a  oertificate 
of  their  being  in  hcadth. 

Mr.  Elmhirst,  on  this  application,  granted  a 
licence  in  the  form  settled  by  the  quarter  sessions 
at  which  the  above-mentioned  order  was  made  and 
supplied  under  the  direction  of  a  court  to  the  justices 
for  the  parts  of  Lindsey,  of  which  licence  the  fol- 
lowing is  a  copj: 

LlNGOLMSHIRS— LniDSXT. 

LUmo$  to  rtmtnt  CaUU. 
I  hereby  permit  the  removal  of  two  cowe  (Btaort-homed), 
one  roan,  one  white ;  sixteen  bnlloctoB  (ten  short-homed),  five 
roan^  five  white ;  six  Scotch,  four  dan,  two  red ;  the  property 
of  J%meB  Banks  Stanhope,  Esq.,  ^P.,  of  Beyesby,  to  London 
or  lianohester,  to  be  removed  from  Beveeby  to  London 
or  Manchester,  tia  Tattershall  station,  being  for  immediate, 
■laughter,  it  appearing  to  me  that  the  disease  has  not  94>peared 
wiUiin  one  mile  of  the  premises  from  which  the  oi^e  are 
to  be  removed,  within  six  weeks  from  this  date ;  the  same  are 
not  infected  by  the  disorder  generally  designated  "the  cattle 
plague,"  and  have  been  thirty  days  al  least  in  tlie  possession 
of  the  applicant  for  this  licence.  This  licence  shall  remain  in 
force  until  3-15  o'clock  in  the  afternoon  of  Tuesday  next,  the 
80th  day  of  Jaa  1869.  Given  under  my  hand  this  88th  day  of 
Jan.  186S.  Mosbb  Elmhibst, 

A  Justice  of  the  Peace  acting  in  and  for 
the  parts  of  Lindaey. 

A  certificate  of  the  inspector  that  app.*s  cattle 
were  healthy  having  been  obtained,  the  cattle 
named  in  the  information  were,  on  the  29  th  Jan. 
1866,  removed  under  this  licence  along  the  high- 
way from  Bevesby  to  Tattershall  railway-station, 
tn  route  for  Manchester,  and  there  sold. 

It  was  contended  on  the  part  of  the  app.  that  the 
cattle  were  prov^  to  be  fat  cattle,  removed  under 
the  authority  of  a  licence  duly  granted  in  com- 
pliance with  the  terms  of  the  order,  and  the  infor- 
mation ought,  therefore,  to  be  dismissed. 

On  the  part  of  the  resp.  it  was  contended  that 

the  licence  granted  by  Mr.  Elmhirst  was  invalid, 

and  did  not  authorise  the  removal.    Mr.  Elmhirst 

was  called  as  a  witness  by  the  resp.,  and  such  parts 

ol  his  evidence  as  bear  upon  the  point  in  question 

are  here  given.    He  said : 

I  am  a  justice  for  the  parts  of  Lindsey,  and  act  at  the 
Homcastle  Petty  Sesslona  On  the  38th  Jaa  I  received  the 
letter  produced  (being  the  above-mentioned  letter  from  Mr. 
Stanhope).  I  havo  the  licence  in  my  posseaslon  which  I 
granted  upon  that  letter.  I  produce  it  The  letter  was 
brought  by  Mr.  Stanhope's  servant  I  saw  him  and  sent  back 
the  order  with  the  letter  by  him  I  gave  the  letter  back  to 
him,  and  sent  a  letter  to  Mr.  Stanhope  stating  that  I  had  had 
very  little  time  to  make  the  order,  and  had  sent  his  letter  in 
case  any  mistake  should  have  been  made  in  the  numbers,  he 
would  see  it  had  not  originated  with  me.  1  received  a  com- 
munication from  Mr.  Bell  Inclosed  in  Mr.  Stanhope's  letter. 
I  also  sent  that  letter  back.  I  have  no  doubt  this  Is  the  letter 
[the  memorandum  from  Mr.  Bell  above  mentioned].  I  had 
no  other  evidence  when  I  granted  the  oertiflcate  Uian  the 
letter  from  Mr.  Stanhope  and  the  letter  from  Mr.  BelL  I  had 
no  otiier  evidence  Aat  there  was  no  cattle  plague  within  one 
mile  of  Mr.  Stanhope's  premises  than  the  statement  in  his 
letter  about  Mareham-le-Fen.  I  was  aware  that  there  was 
cattle  plague  at  Mareham,  but  I  was  not  aware  that  It  was 
nearer. 

We  found  that  there  was  no  fraud  on  the  part  of 
the  app.  in  obtaining  the  licence,  but  we  ruled  that 
in  point  of  law  it  was  the  duty  of  a  person  applying 
for  a  licence  to  show  affirmatively  to  the  justice  to 
whom  the  application  was  made  that  there  was  no 
cattle  plague  within  one  mile  of  the  farm  from 
which  the  removal  was  to  take  place ;  that  the  app. 
ought  to  have  shown  this,  which  his  letter  of  the 
28th  Jan.  did  not  do.  And,  therefore,  the  licence 
granted  by  Mr.  Elmhirst  was  a  void  licence,  and 
did  not  authorise  the  removal,  and  we  convicted  the 
app.  in  a  penalty  of  20/.  and  costs. 

We  received  notice  from  the  app.'s  solicitors  re- 
quiring us  to  state  this  case  on  the  6th  March,  and 
the  app.  entered  into  recognisances  to  prosecute  his 
appeal  on  the  lOth  March,  before  the  Rev.  Francis 
Pickford  and  Moses  Elmhirst,  Esq. 

The  point  for  the  decision  of  the  court  is  whether 
our  ruling  as  to  the  invalidity  of  the  licence,  on  the 
ground  above  stated,  is  correct.    Should  the  court 


be  of  opinion  that  it  is  correct,  the  conviction  is  to  be 
affirm^ ;  but  if  the  court  are  of  opinion  that  it  is 
incorrect^  then  the  conviction  is  to  be  quashed. 
Given  under  our  hands,  &c 

Thomas  Livssbt. 

F.  Pickford. 

McmUty,  Q.  C.  {Fitzfames  Stephen  with  him)  took  a 
preliminary  objection  to  the  case  being  heard,  on 
the  ground  that  the  app.  had  not  entered  into  recog- 
nisances to  prosecute  the  appeal  within  the  time 
prescribed  by  sect.  8  of  20  &  21  Vict.  c.  43.  Sect.  2 
of  the  above  Act  provides,  **that  either  party,  if 
dissatisfied  with  the  determination  of  tlie  justice, 
may  appeal  in  writing  within  three  days  of  the  same 
to  the  justice  to  state  a  case,"  &c.  And  sect.  8 : 
"  That  the  app.  at  the  time  of  making  such  applica- 
tion, and  before  a  case  shall  be  stated  and  delivered 
to  him,  shall  enter  into  a  recognisance,"  &c,  and 
**  shall  at  the  same  time  and  before  he  shall  have  the 
case  delivered  to  him,  pay  the  derk  to  the  said 
justices  his  fees  for  and  in  respect  of  the  case  and 
recognisances."  The  case  was  heard  on  the  3rd 
March;  notice  of  appeal  was  served  on  the  6th; 
and  the  recognisances  were  entered  into  on  the  10th. 
They  referred  to 

Chapman  v.  Robumm^  28  L.  J.  80,  IL  a 

Bovill,  Q.  C.  QHaimen  and  Stanhope  with  him)  con- 
tended that  the  only  limit  for  entering  into  recog- 
nisances was,  that  it  must  be  done  before  the  case 
is  stated  and  delivered.  And  with  regard  to  the 
case  the  justices  at  petty  sessions  had  no  right  to 
convict  the  app.,  inasmuch  as  they  bad  no  power  to 
inquire  upon  what  evidence  the  magistrate  g^nted 
the  licence,  or  whether  he  had  good  reasons  for 
so  doing  or  not. 

Manisty,  Q.  C,  for  the  resp.,  contended  that  the 
justices  had  a  right  to  see  whether  the  magistrate 
had  sufficient  evidence  before  him  to  entitle  him  to 
grant  the  licence,  and  it  ought  to  have  been  shown 
to  him  that  the  cattle  plague  was  not  within  one 
mile  of  the  place  from  whence  the  cattle  were  to  be 
removed. 

Erlb,  C.  J.— I  am  of  opinion  that  there  is  nothing 
in  the  objection  as  to  the  recognisances,  and  that 
they  were  entered  into  in  time,  and  as  to  the  con- 
viction, that  it  should  be  quashed.  The  penalty 
is  to  be  paid  by  a  person  who  removes  his  cattle 
without  a  licence;  but  as  the  app.  did  remove, 
but  had  a  licence  to  do  so,  it  is  clear  that  the  con- 
viction must  be  wrong  in  law.  Mr.  Stanhope 
applied  for  a  licence,  and  there  is  not  the  slightest 
ground  for  saying  that  there  was  any  intentional 
ifraud  on  his  part.  The  justices  at  petty  sessions, 
however,  have  thought  that  they  had  a  right  to 
inquire  into  the  amount  and  nature  of  evidence 
given  before  the  magistrate,  and  to  decide  whether 
it  was  such  as  to  justifv  him  in  granting  the  licence. 
I  am  of  opinion  they  had  no  right  to  do  so.  Bir. 
Stanhope  appears  to  have  acted  without  any  inten- 
tion to  do  wrong,  and  I  must  say  that  the  justices 
in  doing  what  they  have  done  seemed  only  to  have 
acted  under  what  they  considered  a  painful  sense  of 
duty. 

BrLBs,  M.  Smith,  and  Keating,  J  J.  concurred. 

Conviction  quaahsd. 
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Robinson  v.  Embrson. 


[Ex. 


COT7BT   OF 

ftaported  tj  \L  LBion  and  B.  Ldklst,  Eaqra,  Barrlstor»«t-Law. 

if  oiic%,  Apnl  28, 1866. 

Robinson  v.  Embrson. 

Ownter  of  the  poor — Suispbfiitg  goods  for  use  of  the 
woMoms — Actiom,  against,  for  penalties  unckr  55 
Geo.  %  c  G—Repeal  of  that  section  by  sect,  77  of  A^ 
I-  5  WUL  4,  c  7&-'£iabiUty  of  overseer. 

The  77th  section  o/i  f-  5  mH  i,  c  76  (the  New  Poor 
Law  Act^forbtdtUng  under  a  penalty  of5Lthe  supphf 
by  parish  ojffkers,  for  profity  of  aooda,  fir:,  ordered  to 
be  given  m  parochial  reU^j  or  of  goods  jr.  tn  respect 
ofmantsif  ordered  to  be  given  in  paaroMd  reHef  to  any 
person  m  the  parish  or  union,  does  not  repeal  sect,  6  of 
65  Geo,  8,  c.  87,  and  therefore  an  overseer  of  the  poor 
of  a  parish  in  a  union  is  liable  to  be  sued  for  the 
lOCML  penalty,  imposed  by  the  last-named  section,  for 
stqapfyingfor  his  own  profit,  whilst  he  is  such  overseer, 
goods,  ^for  the  use  of  the  workhouse  and  otherwise 
for  the  support  and  maintenance  of  the  poor  in  the 
pcari^es  forming  the  union,  he  not  having  at  any  time 
obtained  the  certificate  of  a  justice  of  the  peace  or 
other  person  permitting  him  so  to  do,  as  provided  by 
the  said  6th  section,. 

This  was  an  action  of  debt  for  penalties. 

Hie  declaration  charged, 

ThMl  during  iD  the  timea  hereinafter  mentlcmed  there  was  a 
mdon  of  die  parish  of  Stanhope,  in  the  coanty  of  Durham, 
and  diyen  oner  pariahee  formed  for  the  porpoee  of  adminia- 
tratfoD  of  the  Ia>ws  for  the  relief  of  the  poor,  by  the  name  of 
the  Weardale  Union,  which  union  waa  fonned  pnrsaant  to 
and  in  aeoordanoe  with  the  lawa  in  force  relating  to  tiie  poor, 
and  waa  called  the  Weardale  Uni<n,  and  that  daring  all  the 
tfanee,  ftc^  there  was  a  workhouse  situate  in  the  oooncy  sf  ore- 
•aid  which  had  been,  and  was  duly  oonstituted  to  be,  and  waa 
one  of  the  oonunon  workhouses  or  places  of  reception  and 
relief  of  the  poor  of  such  parishes  of  the  said  union,  pursuant 
to  mod  to  aeoordanoe  with  the  same  laws,  and  that  during  all 
Ihe  timea,  Acl,  there  waa  a  board  of  guardians  of  the  poor  for 
■och  union  duly  oonstituted  and  chosen  pursuant  to  and  in 
aooordanee  with  the  same  laws ;  and  that  auring  all  the  times, 
Ac,  deft  waa  one  of  the  oyeneers  of  the  poor  of  the  nla 
Milah  of  Stanhope  duly  appointed  in  fiiat  behalf,  and  deft  while 
he  waa  sooh  overseer  md,  on  divers  to  wit  100  times  and 
oooaaions  before  the  commencement  of  this  suit,  in  his  own 
YMmme  proTide,  furnish,  and  supply  for  his  own  profit  diTers 
goods  aiMl  materials  for  the  use  of  sueh  workhouse,  and  others 
wise  for  the  support  and  maintenance  of  the  poor  in  the  said 
parishes  ao  forming  the  said  union ;  he,  deft,  not  having  at 
any  time  obtained  any  oertiiloate  from  anv  Justloe  of  the 
peace,  or  from  any  other  person  pennitting  and  suffering  him  so 
to  do,  or  pennitting  him  or  sdSering  him  to  contract  or  agree 
for  the  purchasing  or  supplying  of  the  same,  or  any  articles  or 
things  whatsoever,  contrary  to  Uie  form  of  the  statute,  Ac., 
whereljy,  and  by  foroe  of  the  statute,  ftc,  deft  forfeited  for 
each  of  the  said  offences  1001 ,  and  Uiereby,  and  by  foroe  of  the 
■tatnte,  te.,  aa  action  hath  accrued  to  pit  to  demand  and  have 
of  deft  lOOi.  for  each  of  Uie  said  offences,  amounting  altogether 
to  MOOL,  and  deft  haa  not  paid  the  same,  and  pit  ohdms 
iOOOL 

Demurrer  to  the  declaration  as  bad  in  substance, 
and  jcnnder  in  demurrer. 

Deft.'s  points  :~1.  That  the  55  Geo.  3,  c.  187,  s.  6 
(upon  whidi  the  declaration  is  framed),  is  repealed 
by  4  &  5  Will.  4,  c.  76,  s.  77  (Henderson  r.  Sherborne, 
2  M.  &  W.  286).  2.  That  it  nowhere  appears  that 
deft,  in  fact  supplied  or  was  concerned  in  the  sup- 
plying of  any  goods  within  ibe  county  of  Durl^im, 
the  expression  '*to  the  use  of  such  workhouse" 
being  quite  consistent  with  the  fact  of  supplying, 
Ac,  in  any  other  county.  8.  That  it  cannot  be 
collected  nom  any  part  of  the  declaration  what 
paiticular  offence  deft  has  committed,  that  is  to 
say,  whether  he  is  charged  with  having  in  fact 
supplied  goods  to  the  workhouse,  or  only  with  being 
concerned  hi  a  supply  of  goods.  4.  That  it  is 
quite  consistent  with  all  that  appears  on  the  face  of 
the  declaration  that  deft,  had  such  a  certificate  as 
the  55  Geo.  8,  c  187,  s.  6,  requires  an  overseer  to 
have  in  case  of  supply.  5.  The  supposed  offence  is 
purely  a  statutory  one,  and  therefore  it  ought  to 


have  been  alleged  that  it  took  place  after  the  Act 
passed.  The  words  in  the  declaration,  "  contrary  to 
the  form  of  the  statute,  &&,"  are  not  sufficient  to 
supply  the  defect.  6.  That  the  declaration  ought 
to  have  contained  an  allegation  that  the  penalty  or 
penalties  sought  to  be  recovered  accrued  within  one 
year  next  before  the  commencement  of  the  action. 

Plt.'s  point.— That  sect.  6  of  55  Gea  8,  c  187,  is 
still  in  force,  and  not  repealed,  and  that  the  action 
is  maintainable  for  the  penalties. 

The  following  sections  of  the  Acts  of  Parliament 
55  Geo.  8,  c  187,  and  4  &  5  Will.  4,  c.  76,  were 
referred  to  in  the  argument  and  judgment  of  the 
court:  — 

The  55  Geo.  8,  c  187,  t.  6,  enacts  : 

That  no  ehurehwarden  or  overseer  shall,  either  In  his  own 
name  or  in  the  name  of  any  other  person,  provide,  furnish,  or 
supply,  for  his  own  profl^  any  goodu,  materials,  or  provisions, 
for  the  use  of  any  workhouse  or  otherwise  for  the  sumnyrt 
and  maintenanoe  of  the  poor  in  any  parish,  Ac,  for  which  he 
shall  be  appointed  overseer  during  Uie  time  of  his  appoint- 
ment nor  be  oonoemed  directly  or  Indirectly  in  furnishing 
or  supplying  the  same,  or  in  any  contract  relating  thereta 
under  the  pain  of  forfeiting  1001  with  full  oosta  of  suit  to  any 
person  who  shall  sue  for  the  same,  Ac. 

By  sect  51  of  the  4  &  5  Will.  4,  c.  76  (the  Poor 
Law  Amendment  Act)  the  provisions  of  sect.  6  of 
s^5  Geo.  8,  c  .187,  and  the  penalties  thereby  imposed, 
are  extended  and  made  applicable  to  all  officers  ap- 
pointed under  the  provisions  of  that  Act. 

And  by  sect.  77  of  the  same  Act  it  was  enacted : 

That  it  shall  not  be  lawful  for  any  person  hereaf rer  to  be 
appointed  in  any  parish  or  union  to  any  olBoe  conoenied  in 
the  administration  of  the  laws  for  the  relief  of  the  poor,  or  for 
any  person  who,  after  the  35th  March  ISSfi,  shall  fill  any  sndh 
oflke,  to  fumiah  or  supply  for  his  own  profit  or  on  his  own 
account  any  goods,  materials,  or  provisions  ordered  to  be 
given  in  parochial  relief,  or  to  furnish  or  supply  any  goods, 
materials,  or  provisions  for  or  in  respect  of  the  money 
ordered  to  be  given  in  parochial  relief  to  any  person  in  sueh 
parish  or  union;  and  every  person  holding  such  oflloe  shall 
on  conviction  before  any  two  jostices  of  the  peace  be  subject 
to  a  penalty  of  U,  tor  such  offence,  one  half  of  which  penalty 
shall  be  paid  to  the  informer  and  the  other  half  in  aid  of  the 
poor-rates  of  such  parish  or  union. 

Serjt.  Atkinson,  for  deft.,  in  support  of  the  de- 
murrer.— The  question  raised  was,  whether  or  not 
sect.  6  of  55  Geo.  8,  c.  137,  on  which  the  declaration 
was  framed,  was  repealed  by  sect.  77  of  4  &  5 
Will.  4,  c.  76  (the  New  Poor  Law  Act).  If  it  were, 
then  the  judgment  would  be  for  deft.  It  was  con- 
tended that  that  section  was  repealed  by  the  77th 
section  of  the  subsequent  statute,  4  &  5  Will.  4,  c 
76.  A  different  penalty  and  a  different  mode  of 
recovering  it  were  substituted  by  the  latter  statute. 
The  case  of  Henderson  v.  Sherborne,  2  M.  &  W.  286 ; 
6  L.  J.,  N.  S.,  28,  M.  C,  was  founded  on  the  same 
section,  and  was  strongly  relied  on  in  support  of 
d^t.'s  demurrer.  In  his  judgment  in  that  case 
Lord  Abinger  says  :  "  I  think  there  is  sufficient 
doubt  on  the  words  of  the  first  Act  of  Parliament  to 
have  maile  me  say  that  I  should  have  been  better 
satisfied  if  the  Court  of  Q.  B.  had  granted  a  rule  in 
the  case  of  Proctor  v.  Manwaring;  yet  I  am  very  far 
from  being  prepared  to  say  that  that  decision  was 
wrong.  "Die  principle  adopted  by  Lord  Tenterden, 
that  a  penid  law  ought  to  be  construed  strictly,  is 
not  only  a  sound,  but  the  only  one  consistent  with 
our  free  constitution.  If  the  77th  section  of  the 
New  Poor  Law  Act  embraces  tiiis  case,  I  do  not 
agree  Uiat  it  does  not  amount  to  a  repeal  of  the 
former  enactment.  If  a  crime  be  created  by  a 
statute,  with  a  given  penalty,  and  be  afterwards 
repeated  in  another  statute  with  a  lesser  penalty 
attached  to  it,  I  cannot  say  that  the  party  ought  to 
be  held  liable  to  both.  There  may,  no  doubt,  be  two 
remedies  for  the  same  act,  but  they  must  be  of  a 
different  nature.  The  new  Act,  then,  would  be  in 
effect  a  repeal  of  the  former  penalty."  And  in  a 
subsequent  case  of  T%e  Attorn^  General  v.  Lockwood, 
9  M.  &  W.  878,  his  Lordship  expressed  his  ad- 
herence to  his  opinion  in  Henderson  v.  Manwaring, 
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Thb  Borough  of  Horsham. 


[Election  Pbt. 


rBRAMWELL,  B.  refers  to  sect.  5 1  of  the  4  &  5  Will.  4,  { 
c.  76.  Martin,  B. — ^This  declaration  is  framed 
on  the  6th  section  of  the  Act  of  Geo.  8,  which  is  a 
dijfferent  enactment  altogether  from  the  77th  sec- 
tion of  the  New  Poor  I^iw  Act.  The  former  was 
directed  against  the  supply  by  an  overseer  for  profit 
of  goods  for  the  use  of  the  workhouse  or  the  poor 
generally ;  but  the  latter  is  levelled  at  Uie  supply  by 
tne  officer  of  goods  or  materials  to  an  individual 
pauper  in  lieu  of  money  or  goods  ordered  to  be 
given  in  parochial  relief.]  The  word  "  person  **  in 
the  Poor  Law  Act  did  not  mean  an  individual.  By 
the  more  recent  Acts  of  Vict.,  overseers  were  corpo- 
rate bodies — ^the  whole  workhouse  was,  in  fact,  a 
corporate  body. 

Manisty,  Q.  C.  fwith  him  A.   Wills),  Contrk,  for 
pit,  was  not  called  upon. 

Martin,  B. — I  am  of  opinion  that  this  declara- 
tion is  good  on  the  face  of  it.  It  states  that  deft, 
was  one  of  the  overseers  of  the  jxmr  of  tiie  parish 
of  Stanhope  (which,  with  divers  other  parishes 
formed  the  Weardale  Union  for  the  administration 
of  the  poor-laws),  and  while  he  was  such  overseer 
he  did,  on  divers  occasions  before  suit,  in  his  own 
name,  provide,  furnish,  and  supply  for  his  own 
profit  divers  goods  and  materials  for  the  use  of  the 
workhouse,  and  otherwise  for  the  support  and 
maintenance  of  the  poor  in  the  said  parishes  so 
forming  the  sidd  union,  without  having  obtained 
uay  certificate  from  any  justice  of  the  peace,  &C., 
permitting  him  so  to  do.  Now,  that  is  a  case 
brought  directly  within  the  terms  of  the  enactment, 
sect.  6  of  55  Geo.  8,  c  187.  Prima  fadt,  therefore, 
there  is  a  cause  of  action.  Then  there  is  a  general 
demurrer  to  the  declaration,  and  my  brother 
Atkinson  contends,  in  support  of  such  demurrer, 
that  the  general  effect  of  the  77th  section  of  the 
Poor  Law  Amendment  Act  (4  &  5  Will.  4,  c.  76)  is 
to  repeal  that  section  of  55  Geo.  8.  Now,  that,  I 
think,  is  not  so.  The  object  of  the  77th  section  io 
the  later  Act  was  to  remedy  a  defect  which  the 
decision  in  the  case  of  Proctor  v.  Manwaring  had 
shown  to  exist  in  the  prior  statute.  I  agree  that  if 
the  two  cases  sought  to  be  provided  against  by  the 
recent  Act  were  within  tlie  prior  statute  of  55 
Geo.  8,  then  a  different  amount  of  penalty  being 
imposed  on  them  by  the  subsequent  Act,  it  might  be 
fairly  urged  that  the  former  statute  was  repealed 
by  the  later  one;  and  I  think  tiie  reasoning  of 
my  Lord  Abinger  in  Senderson  v.  Sherborne  on 
this  point  is  very  sound — riz^  that  if  a  par- 
ticular offence  be  subjected  by  statute  to  a 
penalty  of  100/.,  and  a  subsequent  statute  imposes 
a  different  and  smaller  i>enalty  on  the  same  offence, 
the  latter  statute  operates  in  effect  as  a  repeal  of 
the  former.  But  in  this  case  there  is  nothing  of  the 
kind,  and  the  defect  in  my  brother  Atldnson's  argu- 
ment is,  that  the  new  provision  did  not  mean  to 
repeal  the  old  Act,  but  rather  to  supplement  its 
deficiencies.  No  doubt  the  true  history  of  this  77th 
section  is  as  my  brother  Bramwell  has  said,  namely, 
that  it  was  intended  to  remedy  a  state  of  things  that 
ought  not  to  be,  as  shown  by  the  decision  in  Proctor 
V.  Manwaring^  and  to  forbid,  under  a  penalty  of  52., 
parish  officers  supplying  for  their  own  profit  goods 
to  an  individual  pauper.  Lord  Tenterden,  in  his 
judgment  in  that  case,  says :  *'  It  would  have  been 
very  easy  for  the  Legislature,  had  they  so  intended 
it,  to  have  said  that  it  should  not  be  lawful  for  an 
overseer  to  deliver  to  any  pauper  articles  in  lieu  of 
money  ordered  for  relief,  but  they  have  not'  so 
ezprossed  themselves.**  And  Holroyd,  J.,  in  the 
same  case,  says:  **  However  desirable  it  mav  perhaps 
be  to  prevent  the  mischief  attending  such  cases  as 
the  present,  vet  we  cannot  extend  a  penal  statute  so 
as  to  bring  this  case  within  it.    The  words  of  the 


statute  appear  to  me  applicable  only  to  a  general 
supply  of  the  poor  bv  the  parish  ofikers.**  On 
general  demurrer,  as  toe  case  stands  on  the  decla- 
ration, I  think  it  is  good.  The  offence  charged  ia 
clearly  within  the  Hct  of  Geo.  8,  and  is  not  touched 
by  the  recent  Act  of  WilL  4  at  alL 

Brakwbll,  B. — ^I  am  of  the  same  opinion.  Ttia 
statute  of  55  Geo.  8  imposes  a  penalty  of  1002.  upon 
any  person  in  the  situation  of  the  deft  who  shall, 
eitiier  in  his  own  name  or  in  that  of  any  other 
person,  furnish  or  supply  for  his  own  profit  goods 
materials,  or  provisions  for  the  use  of  any  work* 
bouse,  or  otherwise  for  the  support  and  maintenanoe 
of  the  poor  in  any  parish.  That  provision  was  held 
not  to  apply  to  the  case  of  a  parish  officer  svpply- 
ing  a  single  article  to  an  individual  pauper.  Then 
came  the  Act  of  Parliament  that  is  popularly  called 
"  The  New  Poor  Law"— the  4  &  5  WUL  4,  c  76, — 
and  that  distinctly  recognised  the  former  statute ; 
for,  by  the  51st  section,  the  penalty  imposed  by  the 
6th  section  of  the  Act  of  Geo.  8  is  expressly  ex- 
tended and  made  applicable  to  all  officers  to  be 
appointed  under  the  4  &  5  WilL  4 ;  so  that  it  ia 
clear,  therefore,  that  that  section  of  the  former 
statute  is  not  repealed.  It  then  goes  on,  in  the  77th 
section — whether  recognising  Uie  correctness  of 
Proctor  V.  Manwaring  or  not  is  immaterial — to  saT 
that  any  parish  officer  who,  for  his  own  profit,  shall 
supply  any  goods,  &c.,  ordered  to  be  given  in 
parochial  relief,  or  any  goods,  &c.,  in  respect  of  the 
money  ordered  to  be  given  in  parochial  relief,  to 
any  person  in  the  parish  or  union,  shall  for  such 
offence  be  subject  to  the  penalty  of  bL  The  only 
possible  ground  for  supposing  that  sect.  6  of  the 
old  statute  is  repealed  is  the  note  appended  by  the 
reporters  of  Henderson  v.  Skerhome,  m  2  M.  &  W^ 
to  the  headnote  of  that  case,  *'  Qfuiere,  whether  that 
clause  is  impliedly  repealed  by  the  4  &  5  WilL  4,  c. 
76,  s.  77.**  In  my  opinion,  they  made  a  mistake 
when  they  put  that  **  Quvere.^  If  they  had  queried 
whether,  if  such  a  supply  as  was  the  subject  of  the 
action  in  that  case  were  within  the  statute  of  Geo. 
3,  then  wheUier  Uiat  Act  was  repealed  by  the  sab- 
sequent  Act  of  Will.  4,  that  would  have  been  right. 
The  only  mistake  I  can  see  in  the  matter  is  this 
*'  Quosre,*'  and  I  must  say  that  it  seems  to  me  a  very 
clear  case  indeed. 

Pollock,  C.  B.  and  Pigoxt,  B.  had  left  the 
court. 

Judgment  forplL 

Attorneys    for    pit.,    Rogereon    and    Ford,    81 , 
Linooln*s-inn-fields. 

Attorneys  for  deft.,  Eyrt  and  Lawmm,  1,  John- 
street,  Bedford-row. 


ISlectton    |)rttttQn0. 

Kaporied  by  F.  O.  CsuMr,  £m|m  of  the  Hidd  e  Temple. 


TUB   BOROUGH  OF   HORSHAM. 

AprU  18  and  19,  1866.      . 

(Before  Mr.  W.  W.  Wywkb  (in  the  chahr),  Hon. 
A.  DoxcoMBS,  Mr.  Nebdram  Phillips,  Lord 
Eustace  Cbcil,  and  Mr.  Watkin.} 

SenUir^ — Ownership -^Tenancjf  and  ocamaJtion-^Bight 
of  parties  to  be  present — Amended  Reform  Aet-^ 
Jnesidence — Revising  barrister^s  notes— Flmdenae, 

This  was  a  petition  presented  by  Mr.  William 
Robert  Seymour  Vesey  Fitzgeraldf,  against  the 
return  of  Mr.  Robert  Henry  flurst,  who  was  elected 
by  a  majority  of  five,  the  numbers  being  164  as 
against  159.  The  material  parts  of  the  petition  were 
as  follows : — 
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EuBcnoii  Per.] 


Thb  Bosouoh  or  Horsham. 


[Election  Pbt« 


Th«t  Uw  m^oiitr  of  TOtos  declared  bj  the  said  retaralng 
oAoer  ak  the  said  election  In  faroar  of  the  nid  Bobert  ueniy 
Hant  over  yovur  petifeloiiflr  was  only  an  apparent  and  ooioiiT> 
able  ma^oritj,  inaamach  aa  ttie  Totee  of  dlyere  peraoiifl  were 
aeeeiUBd  and  recorded  on  the  eidld  poU  in  favour  of  the  said 
Sobert  Henry  Hnrst,  who  were  not  legiJly  entitled,  and  had 
BO  rf^t  to  vote  at  the  eakl  election,  and  that  the  real  majorltj 
of  ffood  and  legal  votee  polled  at  the  laet  election  was  in 
favour  of  yoor  petitioner  over  the  said  Bobert  Henry  Horet, 
«r  petitioner  was  duly  elected  a  member  to  serve  In 
DMot  fbr  the  eaid  boroogfa  of  Horrikam,  and  ought  to 
been  returned  aa  each. 

That  many  pereona  were  admitted  to  vote  and  did  vote  in 
faToar  of  the  said  Bobert  Henry  Harst,  who  were  registered 
aa  eleelon  for  the  eaid  borough  of  Horsham  by  the  revising 
barrisiar,  bat  had  become  disqnalifled  to  vote  and  Incapable  of 
'votlBg,  and  were  prohibited  by  law  fh>m  voting  by  reaeon  of 
ttMir  not  having  ever  stnoe  the  thirty-flrst  day  of  Jolv,  one 
tboosand  eight  hondred  and  sixty-foar,  to  the  time  of  their 
voting  at  each  election,  resided  within  the  said  borough  or 
wlUiin  the  distance  thereof  required  by  the  statute  in  such 
9mm»  made  and  provided  to  entitle  sodi  person  to  be  regie- 
•arad.  or  on  the  ground  of  their  having  ceased  to  reside  within 
tli0  said  borough,  or  within  such  distance  so  required  as  afore- 
•aid,  between  the  thirty-flrat  day  of  July,  one  thousand  eight 
hundred  and  slzty-four,  and  the  time  of  their  voting  at  soeh 
■taction,  or  on  the  ground  of  their  not  resldiag  within  the  said 
bovoni^  or  within  such  distance  so  required  as  aforesaid,  at 
Use  lime  of  their  reqwctlvely  voting  at  the  said  election,  and 
AMt  s«Mdi  votes  ought  now  to  be  struck  off  thepoIL 

That  many  other  peraons  voted  at  the  said  eleotlon  for  the 
■aid  Bobert  Heni7  Hursl  who  had  previously  voted  at  the  same 
•laetSon,  and  the  votes  so  seeondlygiven  were  reckoned  upon 
the  poll  for  the  said  Bobert  Henry  Hurst,  and  that  such  second 
▼otea  ought  now  to  be  struck  off  the  polL 

Thai  many  persons  who  were  registered  as  eleotore  for  the 
•■id  borough  were  admitted  to  vote  and  did  vote  at  the  said 
•lection  tn  favour  of  the  said  Bobert  Henry  Hurst  who  were 
disqiialifled  to  vote  by  reaaon  of  their  having  received  paro- 
■hial  relief  or  other  alms  within  the  period  of  twelve  months 
previous  to  the  tfane  of  dieir  so  voting,  and  that  such  votes 
ongfat  now  to  be  ttmok  off  the  poll  of  the  said  Bobert  Henry 


That  many  persona  voted  at  the  said  election  for  Uie  said 
Bobert  Henry  Hunt  who  were  bribed  to  vote  thereat  and 
tlMt  the  votes  of  such  parsons  were  and  are  bad  and  Invalid, 
and  ought  now  to  be  struok  off  the  poll 

That  many  penons  voted  at  the  said  election  for  the  said 
Bobert  Henry  Hunt  who  before,  during;  and  after  the  said 
elBetion  did  cormptly  aooept  and  take  mei^  drink,  enter- 
tainment, and  provision  for  voting  or  having  voted  at  the 
•aid  election,  and  that  such  persons  were  and  are  by  law  Inca- 
pable of  voting  at  such  election,  and  that  the  votes  of  such 
peswons  were  and  are  utterlT  void  and  of  no  efleot»  and  ought 
now  to  bo  stmek  off  the  polL 

That  divere  persons  voted  at  the  said  eleotlon  for  the  said 
Bobert  Henry  Hurat  who  were  before,  at,  and  after  the  said 
eleetion  guilty  of  bribery,  treating,  and  undue  inflnence,  and 
flint  each  pereons  were  disqualified  from  voting  at  the  said 
deetion,  and  soeh  votes  ought  now  to*be  struok  off  the  poll 

That  many  persons  were  admitted  to  vote  and  did  vote  at 
the  said  election  in  favour  of  the  said  Bobert  Heniy  Hunt 
who  were  not  entitled  by  law  to  vote  at  the  said  election,  or  to 
httva  had  tiieir  names  inserted  or  retained  in  the  register  of 
▼oten  for  the  said  borough,  such  persons  not  having  had  any 
qnAltfloation  in  respect  of  occupation  of  premises  or  resf- 
donoe,  or  rating  or  payment  of  rates,  or  being  respectively 
nibj«et  to  legal  inoapacitles,  and  whose  namee  had  been  and 
were  vndnly  and  improperlv  retained  or  inserted  in  the  lists 
bj  the  •zpress  decision  of  me  barrister  who  revised  the  list  of 
volen  for  the  said  borough,  from  which  ttie  said  register  in 
foroe  at  the  time  of  the  said  election  had  been  made,  and  that 
•■eh  votss  ought  now  to  be  struck  off  the  polL 

That  many  persons  were  admitted  to  vote  and  did  vote  at 
Ibe  eaid  election  for  the  said  Bobert  Henry  Hnn^  who  were 
registered  electore  of  the  said  borough,  but  had  become  dia- 
qoaUHed  as  electore  for  the  said  borough,  and  were  incapable 
of  voting  at  the  said  election,  on  the  ground  of  ti^e  legal  inca- 
pacity of  such  persons  at  the  time  of  their  so  voting,  and 
which  disqualification  had  arisen  subsequently  to  the  expira- 
tion of  the  time  allowed  for  making  out  the  list  of  voten  from 
which  the  sidld  register  of  voten  in  foree  at  the  time  of  such 
•lection  had  been  formed,  and  thai  such  votes  ought  to  be 
Btmek  off  the  poll. 

That  manv'  persons  who  were  legally  entitled  to  vote  at  such 
eleotlon,  and  whoee  namee  were  on  the  register  in  force  at 
•adi  election,  duly  tendered  their  votes  on  behalf  of  your 
petitioner,  but  were  improperly  and  Uleg^y  rejected,  omitted. 
and  auhkM  fltnn  the  poll  of  your  petitioner,  and  that  such 
voiea  oqght  now  to  be  added  to  the  poll  of  your  petitioner. 

Cook^f  Q.  C,  Sumeley  HiU,  and  George  Browne, 
wpeared  for  the  petitioner ;  KeoMf  Q.  C,  West,  and 
Jz.  James  for  the  sitting  member. 

Cooke,  Q^  C^  in  opening  the  case  for  the  petitionee, 
stated  thiU  the  inquiry  would  reaolve  itaeif  into  a 
acmtiny  of  tiie  Toteii  and  when  those  which  had 


been  given  illegally  had  been  struck  ofif,  he  relied 
upon  a  majority  in  f  ayour  of  his  client. 


Tke  ntUng  meuAer  wut  hm  his  discretion  (u  to  remota- 
tn^  tn  the  room  during  ths  inquiry. 

Preyious  to  the  production  of  evidence  a  discus- 
sion arose  as  to  the  right  of  the  sitting  member  to 
remain  in  tiie  room  during  the  inquiry. 

Keam  said  that  a  judge's  order  to  exclude  wit- 
nesses did  not  exclude  the  parties  to  the  suit,  who 
are  now  competent  witnesses. 

Cooke  said  that  in  the  case  of  the  Taristock  elec- 
tion petition  in  185S»  the  committee  said  that  the 
sitting  member  must  use  his  own  discretion  as  to 
remaining  in  the  room.  He  did  not  care  how  it  was 
arranged,  but  what  committees  do  is  generally 
brou^t  for/rard  as  a  precedent  He  did  not  make 
any  objection. 

Sitting  member  allowed  to  remain. 


Thb  Cabb  of  Hkrbt  Fobbmait. 

Ocaqxition  as  tenaitt. 

A  man  who  secretiv  becomes  the  occupier  of  a  farm 
previoush/  occianea  bu  his  father,  who  inxxxrutbUf  pc^s 
the  rent  to  the  lanJuord,  is  not  a  tenant  within  the 
meaning  of  the  Act. 

It  was  sought  to  expunge  the  rote  of  Henry 
Foreman  on  the  ground  that  he  was  not  the  tenant 
of  Amies  Mill  Farm,  in  respect  of  which  he  claimed 
to  vote,  but  that  his  father  was  the  tenant.  Reliance 
was  placed  upon  the  terms  of  2  Will,  i,  c.  45,  s.  29, 
**  That  in  every  city  or  borough  which  shall  return 
a  member  or  members  to  serve  in  any  future  Parlia- 
ment, every  male  person  of  full  age,  and  not  subject 
to  any  legal  incapacity,  and  who  shall  occupy  within 
such  city  or  borough  any  ^|ace  during  the  election 
as  owner  or  tenant,  Ac."  What  was  uie  meaning  ol 
this  phrase  '*owner  or  tenant  ?"  Rogers  on  Elections, 
69,  says :  **  But  it  is  to  be  observed  that  the  statute,  by 
requiring  that  a  party  must  occupy  either  as  owner 
or  tenant,  makes  ownership  or  tenancy  a  super* 
added  qualification  to  occupation,  and  though  it  is 
necessary  to  show  ownership  or  tenancy  in  order  to 
give  a  fxmnchisable  character  to  the  occupation,  that 
is  quite  independent  of  the  fact  of  oocupation,  which 
is  the  essential  ingredient  m  the  borough  franchise, 
and  must  be  sutetantially  proved.*'  Now,  in  this 
case,  it  would  be  shown  that  the  voter  did  not  pay 
the  rent  to  the  landlord,  but  that  his  father  paid  it. 
He  rested  his  case  entirely  upon  the  tenancy  as 
evidenced  by  the  fact  of  occupation.  He  did  not 
contend  that  a  man  was  bound  to  live  in  a  house  to 
be  an  occupier  at  law,  but  in  this  case  there  was 
occupation  without  tenancy,  and  it  would  be  a  novel 
proposition  if  it  were  contended  that  one  person 
could  oocupjT  and  exercise  the  privilege  of  voting  in 
respect  of  his  occupancy,  whilst  another  was  recog- 
nised as  and  fulfilled  all  the  ordinary  duties  of  a 
tenant. 

Mr.  Nelthorpe,  the  owner  of  Amies  Mill  Farm, 
was  called,  and  said  that  he  had  never  recognised 
the  son  as  his  tenant,  that  he  had  never  received 
any  rent  from  him,  and  that  he  had  always  treated 
the  father  as  his  tenant  Foreman  the  elder  was 
called  and  stated«that  his  son  first  entered  upon  a 
co-tenancy  with  him,  that  he  afterwards  purchased 
the  farm  for  600iL,  and  that  he  paid  the  rent  to  him 
as  it  proved  convenient,  and  he  paid  Mr.  Nelthorpe. 

Henry  Foreman  said  that  Mr.  Nelthorpe  had 
accepted  him  as  tenant,  that  Mr.  Nelthorpe  had 
sent  cows  to  his  buU,  and  the  cost  had  been 
deducted  from  the  rent  There  had  been  no  written 
agreement. 
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MAOtSTBATES'  GASES. 


Election  Pet.] 


The  Bobouor  of  Horsham. 


[Eleotioe  Pet. 


Kean€  contended  that  the  eon  was  clearly  the 
tenant  of  the  fann.  No  action  of  ejectment  could 
succeed  upon  such  evidence  in  any  ciyii  court. 

The  CoxMiTTEE  decided  that  the  rote  should  he 
expunged. 

^^^^^  VoUespmged. 

Evidence — Revising  barrister. 

Where  a  revising  barrister  is  summoned  as  a  witness 
and  is  allowed  to  leave  the  room  to  keep  cm.  engagement, 
his  note-book  cannot  be  put  in  evidence  even  bg  con-- 
sent  between  the  parties. 

Mr.  Deedes,  the  rerising  barrister,  asked  leave  to 
be  allowed  to  put  his  note-book  in  the  hands  of  the 
committee  whilst  he  kept  an  appointment  else- 
where. He  accordingly  did  so  with  the  consent 
of  the  counsel  on  both  sides,  who  agreed  to  recog- 
nise the  accuracy  of  the  contents.  It  was  subse- 
quently sought  to  use  it  in  proof  of  certain  ailega^ 
tions  in  the  foregoing  case,  but 

The  CoMMiTTBB  decided  that  the  book  could  not 
be  used  in  the  absence  of  Mr.  Deedes. 

^^___     Evidence  disallowed. 

The  Case  of  Lanoham  Thomas  (deceased). 

OoaqHUUm  as  tenant 

A  voter  occupied  a  house,  furnished  bg  himself,  but  being 
in  needg  drcunutances  his  son  gave  a  guarantee  for 
ihepagmentof  the  rent,  and  did  actuallg  pag  the  rent 
on  all  occasions,  with  one  or  two  ejcceptions : 

Held,  to  be  a  good  vote. 

The  facts  in  this  case  were  shortly  these :— The 
Toter  died  subsequently  to  the  election.  For  some 
period  before  the  election  he  occupi^i  a  house  let  to 
him  by  a  Mr.  Stapleton,  the  agent  of  Mr.  Chase- 
more,  the  owner.  The  voter  was  aged  and  in  needy 
circumstances,  and  he  was  maintained  almost 
wholly  by  his  son  (called  as  a  witness),  and  at  the 
request  of  Stapleton  the  son  signed  a  guarantee  for 
the  payment  of  the  rent  in  the  event  of  his  father's 
default.  This  guarantee  was  not  produced,  but  the 
son  paid  the  rent  quarterly  or  half-yearly,  as  suited 
his  convenience,  with  one  or  two  exceptions,  when 
the  mone^  was  handed  to  Stapleton  by  tbe  voter. 
The  furniture  in  the  house  was  the  father's,  and  he 
lived  there  with  his  wife. 

Cooke  contended  that  the  son  was  the  actual 
tenant,  having  made  himself  responsible  for  the 
rent,  and  that  the  father  was  not  recognised  as 
tenant,  and  not  entitled  te  vote. 

Keane. — ^The  person  primarily  liable  would  be 
the  tenant,  and  that  person  was  the  father. 

Cooke  cited  the  case  of  Maghew  v.  Suttle,  24  L.  J., 
N.  S.,  Q.  B.  54.  In  that  case  Mr.  Keane  contended 
for  a  similar  proposition,  viz.,  that  a  publican  put 
into  a  house  by  brewers  was  the  tenant,  and  all  the 
judges  of  the  Ex.  Ch.  decided  against  him.  The 
publican  was  only  the  servant  of  tiie  brewers,  and 
that  case  was  on  all  fours  with  tiie  present. 

Vote  retained. 


The  Case  of  John  Llotd. 

Practice — lU'Cpening  register. 

When  a  daim  is  made  before  a  revising  barrister,  who 
is  aware  from  the  state  of  political  parties  that  every 
vote  is  carefitl/g  ufatcheJ,  and  no  opposition  is  offered, 
no  evidence  given,  and  he  inserts  the  name  of  the  voter 


on  the  register,  that  amounts  to  an  express 

within  the  meaning  of  the  6  Vict,  c  18,  s.  98,  and 

mag  be  reopened  bg  the  committee. 

The  facts  were  these :— A  daim  was  made  before 
the  revising  barrister,  and  although  the  agents  of  the 
political  parties,  who  watch  matters  very  narrowly 
in  the  borough,  were  present,  no  opposition  was 
offered,  and  no  evidence  tendered  on  either  side. 
The  barrister  accordingly  inserted  the  name  in  the 
register,  or  directed  it  to  be  entered,  and  placed  hU 
initials  against  the  entry. 


Cooke   contended   that    this   was   an    * 
decision  "  within  the  meaning  of  the  Act  6  Vict,  c 
18,  s.  98. 

Keane  contra. — If  the  committee  contrasted 
2  Will,  i,  c.  45,  with  the  6  Vict,  c  18,  they  weald 
see  that  "  decision  "  only  was  used  in  the  former  Act, 
and  **  express  decision  "  in  the  latter.  He  contended 
that  the  act  of  the  revising  barrister  was  not  an 
express  decision,  and  therefore  that  it  could  not  be 
reopened  by  the  committee.  A  mere  objection  witli- 
out  evidence  might  have  given  the  barrister  jurisdic- 
tion, but  no  objection  had  been  made.  ''  Express 
decision'*  was  a  term  used  in  contradistinction  to  the 
result  which  follows  in  an  ordinary  case.  Theze 
could  be  no  express  decision  by  the  revising  barrister 
unless  the  daim  was  contested.  He  dted 
DarUng's  com,  W.  <fc  D.  172. 

Cooke,  in  support  of  his  view,  cited 
Baker' t  case,  W.  A  D.  Election  Gases  ; 
The  Monmouth  case,  Ibw 
Rogers  on  Elections,  547. 

Keane  referred  to  the  terms  of  the  Act  of  the 
present  reign,  sect.  98  (supra),  which  provides  that 
if  the  name  of  a  person  shall  have  been  specially 
retained,  or  specially  inserted,  or  spedslly  ex- 
punged or  omitted,  that  should  constitute  an  ex- 
press dedsion.  Everything  ** special"  was  absent 
ID  this  case. 

The  Committee  were  of  opinion  that  some  lati- 
tude was  allowed  them  in  the  construction  then  pat 
upon  the  Act,  and  they  thought  this  was  an  express 
decision  which  they  were  entitled  to  reopen. 

Keane. — ^Then  the  best  way  w  ould  be  for  no  oppo- 
sition to  be  offered  at  the  court  of  the  revising  bsu-- 
risters ;  but  if  any  unqualified  person  voted,  then  to 
come. to  the  committee  and  have  the  name  struck 
out.  But  he  contended  further  that,  accepting  the 
decision  of  the  committee,  there  was  a  want  of 
diligence.  The  objection  had  been  allowed  to 
sleep.    Appeal  assumes  diligence  below. 

Vote  expunged. 


The  Case  of  Henrt  Andbbws. 
Besidence—Ooaqtation, 

Where  a  keeper  of  a  public-house  in  A.  disposes  of  kis 
business  six  months  before  oa  election,  takes  a  beer- 
house  inB.  twentg-mihs  off,  furnishes  it  for  his  wife  and 
her  sister,  and  freou&iui  skeps  there,  but  a  bedroom 
is  tJwags  kmt  at  his  father's  house,  within  seven  irs/bs 
of  A.,  and  he  goes  backwards  and  forwards  from  Al. 
to  B.,  pursuing  his  caUina  of  a  timber-cloaver  at  both 
places,  he  does  not  break  his  residence  at  A.,  so  as  to 
disqualifg  himself  as  a  voter. 

The  voter  kept  the  Fox  and  Hounds  at  Horsham, 
but  six  months  before  the  election  he  disposed  of 
his  business  of  a  publican,  and  took  a  beerhouse 
for  his  wife  and  her  sister  at  Brighton.  At  the 
same  time  he  carried  on  his  occupation  of  a  timber- 
deaver  and  lath-spUtter  in  the  ndghbourhood  of  Hor- 
sham (where  he  left  his  tools),  and  also  at  Brighton. 
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The  beerfaooM  at  Brighton  did  not  pay,  and  be  and 
his  wife  remoyed  into  lodgings  in  Brighton,  a  pre- 
Tions  lodger  of  theirs  named  Grosrenor  being  their 
landlord.  During  his  occupation  of  the  beerhouse 
aod  lodgings  at  Brighton  a  bedroom  in  his  father's 
boose,  within  seren  miles  of  Horsham,  was  kept  for 
his  aooommodation,  and  both  he  and  his  wife  some- 
times slept  there  and  sometimes  in  Brighton.  Gros- 
▼eoor  was  caUed  and  stated  that  the  Toter  was  gene- 
rally in  Brighton,  but  he  was  contradicted  by  the 
Toler  and  his  wife 

Coolx  relied  upon  the  maxim  M  uxor  ibi  dooms ; 
and  Lloyd's  wife  being  located  at  Brighton,  there 
was  Lloyd's  home.  [The  Chairman. — You  do  not 
mean  to  say  that  where  the  wife  is,  there  necsessarily 
la  the  residence  of  the  husband  ?]  No ;  but  it  was 
imially  the  case.  If  a  man  filled  a  house  with  his 
auiiants,  and  his  wife  resided  there,  it  would  be 
naturally  concluded  that  he  resided  there. 

KeaanB  contra. — It  was  impossible  to  judge  of  a 
man's  residence  in  this  way.  For  instance,  a  non- 
resident member  for  an  Irish  borough  might  still  be 
a  Toter  in  that  borough. 

VoU  retainetL 
•  ^■"■■" 

Thb  Casb  of  Riohaxd  Howxs. 
Evideiice, 

A.  mortgagor  may  give  evidence  of  a  break  of  residence 
bg  a  mortgagee^  Jrtm  his  oum  kncwledge  and  kg  means 
^a  letter  writton  bg  the  mortgaaor  to  the  mortpagee 
from  a  distant  town,  bearing  no  aate^  but  the  enidmce 
wiU  be  taken  quantum  valeat. 

The  facts  were  these : — 

The  Yoter  appeared  in  the  rate-book  as  rated  for 
a  house  in  North-street.  After  Christmas  1864  he 
did  not  live  in  Horsham. 

Ifo.  John  Thorpe,  the  voter's  mortgagee,  said  b% 
had  had  transactions  ¥rith  the  voter,  and  he  had 
reoeiTed  letters  from  him  from  places  distant  from 
Horsham.  He  had  not  returned  to  Horsham  after 
Christmas  1864,  except  to  vote.  A  letter  was 
ought  to  be  put  in,  which  &(r.  Thorpe  swore  to  be 
n  the  handwriting  of  the  voter. 

Keane  objected  to  this  evidence.  The  mortgagor 
was  proved  to  owe  the  mortgagee  mon^,  and  to  be 
unable  to  pay  it. 

The  CoMJcnTTBB  sud  that  the  evidence  was  en- 
titled to  be  admitted  quantum  valeat,  and  they  should 
expunge  the  vote. 

Vote  expunged, 

Ths  Cass  or  Pbtbb  Caftin. 

Re-cpening  register. 

An    obfeetiom   which     was    not    raised    be/ore    the 
revising    barrister,    mag    be    raised    be/ore     the 


The  ground  of  impeachment  in  this  case  was 
that  the  voter  resided  more  than  seven  miles  from 
Horsham. 

Keane  objected  that  no  change  had  occurred  in 
the  residence  of  the  voter  since  the  last  revision, 
and  the  ground  of  objection  had  not  been  taken 
before  the  revising  barrister.  He  submitted  that 
the  committee  could  not  entertain  an  objection 
which  had  not  been  made  before  the  revising 
burister. 

The  CoimiTTBB  were  of  opinion  that  they  had 
jurisdiction  to  entertain  such  an  objection,  but  on 
the  facts  of  the  case  they  allowed  the  vote. 

tojmrisdictum  disaUowed, — Vote  retained. 


THE   BOROUGH   OF  LANCASTER. 

Saturday,  April  21,  1866. 

(Before  Mr.  E.  Howbs  (in  the  chair),  Mr.  William 
Graham,  Mr.TRSHAWKB  Kbkbwich,  Mi.  Dudley 
CouTTs  Marjoribakks,  and  Sir  Graham  Mont- 

OOMCRT.) 

Wholesale  bribery — Evidence — List  of  bribed  and 
bribers-^Excontnation  of  witness  as  to  answers  of 
previous  witness-^Diserediting  witness — Agency. 

lliis  was  a  petition  against  the  return  of  Mr. 
Edward  Matthew  Fenwick  and  Mr.  Henry  William 
Schneider,  the  sitting  members  for  the  borough  of 
Luicaster,  and  it  prayed  that  the  election  might  be 
declared  null  and  void,  on  the  ground  of  bribery, 
treating;  and  undue  influence. 

Counsel  for  the  petitioners,  Coojee,  Q.  C,  JTort- 
kJce,  Q.  C,  and  Ctaara ;  for  the  sitting  members, 
Serjt.  BaUantine,  Giffard,  Q.  C,  and  Henry  James, 

Thb  Evibbnob  of  Dr.  Carrttthbrb. 

Evidence — Practice, 

Counsel  may  examine  a  witness  with  a  view  of  eliciting 
general  evidence  of  corrupt  practices  without  eon^ 
necting  such  evitlence  directly  with  persons  named  in 
the  lists  of  the  bribed  and  bribers  in  the  hands  of  die 
committee, 

Cooke  was  proceeding  into  general  evidence  to 
prove  what  he  denominated  "  wholesale  bribery "  at 
Morecambe  Bay. 

Seijt.  Bcdlantine  objected  that  it  was  not  usual  to 
go  into  evidence  of  that  nature.  His  friend  was 
entitled  to  ask  questions  only  as  to  cases  of  persons 
which  are  named  in  the  list  of  bribers  and  bribed  in 
the  hands  of  the  committee.  It  was  contrary  to 
every  principle  which  election  committees  have  laid 
down,  and  it  was  a  kind  of  evidence  which  would 
render  it  perfectly  impossible  for  any  sitting 
member  to  retain  his  seat.  He  must  take  the 
opinion  of  the  conmuttee  whether  this  course  of 
examination  could  be  admitted. 

Karslake  argued  that  evidence  of  what  took  place 
in  a  public-bouse,  with  a  view  of  connecting  the 
persons  bribed  and  the  bribers  named  in  the  lists 
with  proceedings  which  led  to  bribery,  was  perfectly 
regular. 

Ballantine  replied  that,  unless  this  was  evidence 
having  relation  to  acts  of  bribery,  it  could  not  be 
admitted.  They  were  bound  to  point  out  the  names 
of  persons  in  the  lists,  and  in  what  way  they  were 
concerned  in  the  proceedings  alluded  to.  It  was  not 
shown  that  any  of  them  were  implicated  in  these 
transactions,  and  he  limited  his  objection  to  that. 
His  friends  were  pursuing  a  course  which  he  had 
seen  attempted  in  other  committees,  launching 
general  charges  of  bribery,  endeavouring  to  cover 
the  sitting  members  with  imputations  arising  from 
that  sort  of  general  charge,  not  attempting  to  prove 
anything  like  agency,  or  showing  that  the  members 
themselves  were  knowingly  implicated.  The  com- 
mittees of  the  House  having  determined  for  the 
protection  of  sitting  members  that  lists  should  be 
supi^ed,  his  learned  friends  were  now  endeavouring 
by  a  side  wind  to  avoid  this  rule  of  the  committee 
of  the  House  of  Ck>mmons,  and  to  obtain  evidenoe 
wludi  these  direct  decisions  had  forbidden. 

The  CoMMiTTBB  decided  that  the'  examination 
might  be  continued. 

Examination  allowed. 


tie 
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Thb  Cabs  of  Thomas  MasOstrr. 

EvidMot — Practiw, 

It  ia  within  the  discretion  of  the  committee  to  allow  a 
witness  to  be  excunined  upon  answers  given  by  a  pre- 
vious  witness, 

Cooke  proposed  to  examine  a  witness  upon  some- 
thing which  had  been  said  by  a  previous  witness. 

Giffard,  Q.C.  objected.^ He  submitted  that  it 
was  wholly  irregular,  and,  if  allowed,  the  regulation 
of  the  committee  that  all  witnesses  should  be 
absent  previous  to  their  examination  would  be 
rendered  useless.  [The  Chairman. — ^The  witness 
has  giren  evidence  on  the  point,  and  he  is  then 
asked  whether  what  was  said  by  a  previous  witness 
is  correct  or  false.  It  continually  takes  place  in 
courts  of  justice.]  This  fact  did  not  make  it  less 
an  irregularity,  as  thev  all  knew  that  great  irregu- 
larities sometimes  took  place  in  courts  of  justice. 

Qftesiion  allowed, 

Thb  Case  of  John  Masheter. 

Evidence —  Opinion, 

A  witness  ma^  be  ashed  "  what  he  thinks  "  as  to  some 
prospective  payment  of  money  far  his  vote. 

This  voter,  examined  bv  Karslake,  Q.  C,  said 
that  he  had  not  been  bribed. .  The  learned  counsel 
asked  whether  he  expected  any  money?  Did  he 
think  that  he  might  get  any  money  for  his  vote  ? 

Giffard  objected. — ^What  a  witness  thought  as  to  a 
possible  future  payment  of  money  could  not  be 
BsoeiTed  as  evidenoe. 

The  CoMMriTEB. — We  are  to  inquire  into  the  whole 
matter.  What  a  man  thinks  is  what  he  expects,  and 
the  question  may  be  put. 

Qftestion  allowed^ 

EvidenoS'-Staiements  in  presence  of  a  third  person, 

A  dedaration  made  to  a  third  person  in  the  presence  of 
a  professed  agent  of  the  sitting  member  that  tAe 
person  making,  the  declaration  eapects  payment  for  lus 
vote^  is  not  admissiUs  as  emdsnoe  against  the  sitting 
member,  but  may  be  used  to  throw  discredit  upon  a 
previous  witness,  quantum  oakat. 

In  reference  to  the  preceding  question,  Karslahe, 
Q.  C.  sought  to  examine  the  witness  as  to  what  he 
had  said  to  a  third  person  in  the  presence  of  a  pro- 
fessed agent  of  the  sitting  memoer,  to  the  effect 
that  he  expected  to  be  paid  for  his  vote.  He  pro- 
posed to  pursue  this  examination  in  order  to  throw 
discredit  upon  a  former  witness,  and  to  prove 
geoeral  corrupt  practices  during  the  election.  He 
contended  that  it  was  admissible  for  those  purposes, 
and  he  cited 

Rogers  on  Elections  (last  edition)  488 ; 

T%e  Rnehdale  com,  W.  ft  D.  65 ; 

7%e  Weymouth  case,  W.  ft  D.  159. 
He  also  mentioned  the  Toines  case  in  the  present 
ssBsion,  in  which  he  said  that  a  similar  question  had 
faeea  put  and  had  been  admitted,  and  here  he  sub- 
mitted it  was  admissible,  and  mi^t  be  received 
gmmtum  wdeai.  As  to  discrediting  the  witness,  here 
was  a  hostile  witness  who  had  prevaricated.  He 
Mdid  Bot  know;**  he  ''had  no  recoUeotion,"  and  he 
asked  whether  the  present  witness  might  state 
whether  that  former  witness  did  not  make  a  certain 
statement  on  a  partieolor  occasion.  Hut  was  allowed 
in  the  Totnes  case.  [Tbe  Chairman.- The  ques- 
tion  inay  throw  discredit  upon  the  witness.]  That 
is  so,  and  that  such  a  question  might  be  put  was 
eapitissly  ruled  in  the  Totnes  case. 

(Ti^'oni— Consider  for  a  moment  what  was  the 


state  of  the  law  before  the  statute  4  lb  5  Vict.  c.  67. 
Before  the  statute  no  one  would  say  that  the  state- 
ments to  a  third  person  were  evidence  of  a  Uust 
against  the  sitting  members,  and  it  was  only  upon 
the  application  of  the  statute  that  his  learned  friend 
asked  to  make  this  eyidenoe.  If  the  contrary  were 
the  law,  of  course  it  would  be  possible  to  manu- 
facture evidenoe  to  any  extent*  and  no  one  be 
responsible  for  it.  There  was  uo  evidence  on  oath, 
no  sworn  testimony  that  the  man  was  bribed,  and  ia 
order  to  maJce  it  evidence  it  must  be  shown  that  there 
is  some  principle  upon  which  a  statement  made  to  a 
diird  person  would  be  evidenoe  as  affecting  a 
stranger.  He  apprehended  that  rule  of  eTidenoe 
has  not  been  altered  by  the  statute.  Until  that 
statute  you  could  not  even  prove  the  fact  of  bribef7 
until  you  had  first  established  the  agency  of  the 
person  bribing.  It  was  felt  to  be  an  ineoa- 
renient  course,  as  it  shut  out  material  ports  of 
the  inquiry,  and  the  statute  passed  enabling  the 
committee  to  take  evidence  of  bribery  without  in 
the  first  instance  having  the  fact  of  agencv  estab- 
lished. As  a  consequence  of  that  statute  this  daos 
of  evidence  has  been  introduced.  Where  you  are 
proving  the  fact  of  bribery,  the  bribing  very  often 
occurs  by  words  spoken  in  the  absence  of^the  sitting 
member,  and  in  the  absence  of  any  person  sup- 
posed to  be  his  agent.  Once  the  statute  enabled 
them  to  give  evidence  of  bribery  before  establishinip 
the  agency,  the  old  objection  that  vou  could  not 
put  in  words  spoken  in  the  absence  or  parties  to  the 
proceeding  falls  to  the  ground.  But  then  it  most 
be,  as  ruled  in  the  Nottingham  case  tiie  other  day, 
where  the  committee  unanimously  lesolred  that 
the  intention  of  Uie  statute  was  to  enable 
committees  to  receive  evidenoe  of  the  whole 
matter,  whenever  it  is  alleged  that  bribery  has 
been  committed,  without  proving  agency  in  the 
first  instance,  but  such  evidence  must  be  legal 
^vidence.  AU  the  cases  which  were  cited  on  the 
%ther  side  had  been  decided  in  accordance  with  the 
rules  of  evidence,  subject  to  the  condition  he  had 
named.  The  declaration  sought  to  be  proved  was 
not  evidence  of  the  act  of  bribery ;  it  is  narrative, 
not  the  very  thing  in  consequence  of  which  the  vote 
was  to  go  to  the  one  man,  and  money  was  to  pass  to 
the  other.  With  reference  to  discrediting  the 
witness,  he  was  not  aware  that  he  hod  given  any 
evidence  affording  room  for  evidenoe  to  discredit  it. 
But  he  believed  that  by  'the  resolution  of  this  com- 
mittee the  Common  Law  Procedure  Act  had  been 
adopted  as  one  of  the  ordinary  resolutions  of  the 
committee,  and  he  applied  that  Act  to  thejiroceedings 
before  this  committee.  Under  that  Act  you  might 
call  a  witness  to  prove  something  in  your  favour  ; 
he  proves  something  against  you,  and  is  hostile  and 
adverse.  Jt  would  not  do  that  he  was  simply 
a  reluctant  witness.  The  Common  Law  Procedure 
Act  then  gives  yon  power  to  contradict  him  by 
other  evidence,  and  also  to  give  evidenoe  of  some 
statement  made  by  the  witness  at  a  former  time 
inconsistent  with  ms  present  testimony.  Tliatdoes 
not  apply  here,  lliat  other  class  of  evidence 
applied  only  to  a  scrutiuy. 

Karslake  in  reply. 

The  Chairman.— The  declaration  is  not  admia- 
sible  on  the  first  ground.  On  the  second  ground  it 
is ;  but  we  submit  to  you  that  you  must  use  your 
discretion  in  judging  how  it  con  answer  your  ipar- 
pose  in  throwing  discredit  upoD  the  previoaa 
witness.  We  understand  that  the  case  of  Totnea 
does  not  bear  upon  this  point ;  it  was  decided  upon 
different  grounds. 

Karslaks  theroi^oo  withdrew  the  questioa. 
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Wiime$s  not  named  in  the  Bst — General  aUegcUions. 

A  wtmm^  akkotufk  not  named  in  the  list  of  penons 
bribed,  ma;^  give  evideace  in  support  of  a  general 
aiiegaiion  of  extensive  bribery  and  compt  practices, 

KarslakewtLB  about  to  ezatnine  T.  M.  upon  his 
knowledge  of  the  prooeediniis  of  the  agents  of  the 
■itting  members  with  a  y\ew  of  proving  corrupt 
praciioes.  and  whether  any  offer  of  money  was 
made  to  nim.  He  anticipated  the  objection  to  tins 
question—  that  the  witness  was  not  in  the  list.  But 
the  committee  would  find  that,  in  addition  to  a  general 
allegation  of  bribery  of  particular  persons,  there 
waa  an  allegation  of  gross,  extensive,  open  bribery 
and  corruption  having  been  carried  on ;  and  sup- 
posing he  eoQld  prove  that  certain  persons  were 
Moght  out  by  the  agents  of  the  sitting  members, 
that  they  canvassed  them  from  time  to  time  to 
SBdwoe  them  to  swerve  from  tbeir  promise  to  the 
olher  aide,  although  none  of  the  persons  could  be 
s^MNTled  in  any  way,  yet,  he  contended,  for  the  pur- 
pMeof  proving  the  system  of  corruption  going  on,  he 
had  a  right  to  ask  that  the  evidence  should  be 
admitted.  It  might  happen  that  it  would  be  impos- 
sible to  And  any  single  case  where  a  bribe  was 
ncstnally  offered  and  accepted ;  but  if  there  were  the 
general  allegation  he  apprehended  the  evidence 
inight  be  given,  although  it  did  not  directly  implicate 
either  of  tiie  parties ;  and  although  from  the  list 
framed  those  who  actually  offered  bribes  could  not 
be  retorted  to  the  House,  the  mere  offer  was  an  act 
CKf  bribery.  [The  Coaibman. — ^Do  you  mean  it  may  be 
used  in  any  way  against  the  sitting  member  ?]  Of 
eoorse  not  used  unlets  we  find  a  body  of  persons 
psoved  to  be  the  agents  of  the  sitting  members 
going  about  offering  money  to  any  person  who 
voold  give  a  vote. 

The  CoMiuTTBB.— We  are  directed  by  Act  of  Par- 
liament to  say  whether  bribery  has  prevailed,  and  if 
it  affects  the  sitting  members  we  think  it  may  be 
leoeived. 

Giffard  contra.  -  -If  this  were  allowed,  what  was 
the  object  of  the  lilt?  It  was  for  the  protection  of 
the  sitting  members.  The  bribery  list  comprehends 
those  cases  wherein  the  sitting  member  or  his  agent 
had  used  corrupt  influence  upon  the  voter,  whether 
snooessf uUy  or  unsuccessfully,  and  are  the  matters 
of  which  he  had  notice,  and  against  which  he  had 
to  defend  himself.  The  committee  could  not  report 
upon  the  cases  omitted  from  the  list,  and  what  he 
objeeted  to  was  the  effect  which  such  evidence  might 
have  upon  the  minds  of  the  committee.  He  had 
iMd  no  notice  of  this  evidence ;  it  was  a  surprise— 
a  mere  evasion  of  the  rule ;  and  on  that  ground  he 
submitted  that  hia  friend  was  not  entitled  to  put 
the  questions. 

The  OooanRBB.— The  proof  of  this  man  having 
heen  bribed  oooM  not  tell  against  the  sitting  mem- 
ber. You  can  put  the  question  to  prove  corruption, 
or  you  may  prove  the  agency.  But  the  fact  of  his 
having  letMBiTed  a  bribe  could  not  affect  it. 

JEari&ifa:— The  corruption  might  be  so  ezten- 
stve,  although  not  traced  to  particular  persons,  as 
to  avoid  the  election^ 

Tb»  OdomrxB. — ^The  evidence  can  only  be  used 
for  proving  general  corruption. 

Evidencs  aUowed. 


Proof  of  agency — Dmnb  show. 

Where  a  man^  who  is  an  agent  of.  the  sitting  mexnber, 
makes  cm  early  visit  to  a  voter  tmd  offers  him  a  hand- 
ful of  soveretgnSf  that  one  act  cannot  be  given  as 
evidence  of  general  oorruption. 

Semble,  speaking  prominently  on  the  hustings  in  support 
of  a  candidate  and  canvassing  on  his  behalf  coupled 
with  offers  ofmoney^  constitutes  a  num  <m  agent  to  the 
extent  of  proving  corrupt  practices, 

Joseph  Wilson  made  a  speech  on  the  platform 
with  the  sitting  members  in  their  support,  and  on 
the  following  morning,  at  the  early  hour  of  five 
o'clock,  called  upon  the  witness  and  showed  him  a 
handful  of  sovereigns. 

Giffard  objected  that  the  agency  must  be  first 
proved  before  it  was  attempted  to  fix  any  particular 
act  of  bribery. 

Karslake  submitted  that  cogent  evidence  of  agency 
had  already  been  given,  when  the  activity  of  Wilson 
was  proved  in  connection  with  all  the  concerns  of 
the  sitting  members,  and  their  interests  during  the 
election.  [The  Ohaibman. — ^The  statute  was  passed 
for  the  purpose  of  putting  a  limit  upon  the  proof  of 
agency.] 

Giffard  referred  to 
Bogers  on  Elections,  487. 

Karslake  (to  witness). — How  many  sovereigns 
were  held  out  in  the  hand  ? 

The  Chairman. — ^That  amounts  to  the  same  thing. 
It  is  the  one  act,  and  you  must  give  evidence  of 
general  oorruption  by  many  acts  of  a  similar  kind. 

Evidence  disallowed. 


An  entry  against  the  sitting  member  in  an  innkeeper* s 
books  may  be  given  in  proof  of  agency. 

Canvassing  is  proof  of  agency. 

Johnson,  an  innkeeper,  was  inserted  in  the  state- 
ment of  accounts  rendeied  by  the  agents  of  tbe 
sitting  members  as  an  agent,  and  it  was  sought  ts 
e^cit  from  a  witness  that  she  had  made  an  entiy  of 
liquor  supplied  in  the  books  against  the  sitting 
member  by  Johnson's  authority. 

Giffard  objected  that  that  ooold  not  be  evidence. 
An  entry  in  an  innkeeper's  aocount-book  made  by 
his  own  authority  was  not  evidence  against  the  sitting 
member.  [The  CoMKXTTBB.--If  anybody  la  charged  to 
be  an  agents  you  mi^show  anvthuag  to  prove  that  he 
was  not  an  agent.  The  fact  oi  canvassing  proves  the 
agency.]  It  is  proving  agency  by  the  fact  itself, 
and  not  making  the  fact  the  result  of  the  agency. 
The  putting  down  by  a  man  an  iton  inhisovn 
book  IS  not  evidence  of  agency,  unless  it  is  done  in 
furtherance  of  the  election.  There  it  might  be  to 
some  extent  proof  of  an  acting  on  behalf  of  the  per- 
son whom,  by  that  act,  he  is  endeavouring  to  assist. 
This  deany  was  not  an  act  of  agency. 

Evidence  allowed. 

Agents  for  the  petitioner,  Charles  Clarke  Bax^, 
Bose,  toad  Norton, 

Agents  for  the  sitting  members,  George  WiBiam 
Maxstsd  and  Trovers  Smith, 
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Borough  ov  Northali.brtoh. 


[Elbgtioh  Pbt. 


THE  BOROUGH  OF  NORTHALLERTON. 
April  24,  26,  26,  and  27, 1866. 

(Before  Mr.  Sclatbr-Booth,  Chairman ;  Sir  W. 
HuTT,  Mr.  Perot  Wtkdham,  The  O'Conor  Dok, 
and  Mr.  Davbkport  Bromlbt.) 

Briheiy^Leasing  land  at  low  renU— Treating— Undue 

iitfluence, 

Thi«  was  a  petition  by  Jasper  A.  Johns  against 
the  return  of  Charles  Henry  MiUs,  and  alleged 
bribery,  treating,  and  undue  influence,  and  espe- 
cially referred  to  the  leasing  of  land  at  low  rents 
to  the  tenants  of  Mr.  Mills. 

Sent.  BaOantine,  H,  James,  and  jDov  appeared  for 
the  petitioner ;  Rodwell,  Q.  C,  Price,  Q.C.,  and  Hon. 
Robert  Bourke  for  the  sitting  member. 


Thb  Cabb  of  John  Thornton. 

What  tea"  hostile  witness  f*— Discretion  of  committee, 

A  witness  who  gives  evidence  fairfy  in  favour  of  one 
side,  and  does  not  fence  or  prevaricate,  cannot  be 
treated  as  a  hostile  witness  &y  the  cowuel  6y  whom  he 
is  called, 

John  Thornton,  a  waiter  at  the  Golden  Lion, 
Northallerton,  was  called  on  behalf  of  the  petitioner 
to  prore  the  allegation  of  treating,  but  on  exami- 
nation he  stated  that  all  the  drink  which  he  had 
supplied  in  the  course  of  the  election  had  been 
.pam  for. 

H,  James  thereupon  proceeded  to  treat  him  as  a 
hostile  witness. 

RodwelL— It  is  in  the  discretion  of  the  committee, 
if  they  see  the  witness  shuffling,  or  endeavouring  to 
fence  the  questions,  to  allow  leading  questions  to  be 
put.  It  is  the  greatest  hardship  upon  sitting  mem- 
bers to  have  a  variety  of  questions  putby  counsel 
which  the  witness  is  asked  to  indorse.  When  these 
statements  of  counsel  so  indorsed  by  the  witness  are 
made,  then  they  are  referred  to  as  evidence  given 
conclusively  against  sitting  members.  No  hon. 
member^s  seat  could  be  safe  if  this  system  were  to 
be  adopted  without  sufficient  reason.  There  was  no 
easier  method  of  proving  a  case  than  by  putting 
leading  questions,  and  when  a  witness  shows 
reluctance  or  gives  his  evidence  as  a  partisan,  then 
it  is  for  the  committee  to  exercise  its  discretion 
This  was  obviously  a  fishing  case. 

JanMs.— The  safety  of  an  hon.  member  is  not  a 
matter  of  argument  He  was  going  to  prove  what 
took  place  in  the  Golden  Lion,  and  this  witness 
was  a  hostile  witness  who  was  employed  in  the  com- 
mittee-room of  the  sitting  member.  It  is  alw^s  in 
the  discretion  of  a  committee,  the  same  as  with  a 
judge  sitting  at  Nisi  Prius,  if  they  think  a  witness 
adverse,  to  allow  the  counsel  examining  him  to  ask 
him  questions  which  are  leading  questions,  which 
represent  cross-examination.  That  is  by  statute 
now  applicable  to  election  committees  as  well  as  to 
other  tribunals. 

Witness  not  to  be  treated  as  a  hostile  witness. 


A  witness  who  is  shown  to  have  been  in  commwncation 
with  the  other  dde  is  not  necessarily  a  hostile  tnt- 


hostile  for  the  purpose  of  establishing  a  case  against 
the  sitting  member. 

It  was  shown  that  the  above  witness  had  been  to 
the  office  of  the  agent  of  th«  sitting  member  after 
the  election,  with  the  view  of  considering  the  evi- 
dence which  he  should  give  on  thU  inquiry. 

H,  James,— Ji  a  witness  could  be  proved  to  have 
been  in  communication  with  the  other  side,  he  migHt 
be  treated  as  an  adverse  witness.  It  was  the  com- 
mon sense  view  of  the  case  that  if  a  witness  U 
found  to  be  in  communication,  not  with  tiie  persooB 
by  whom  he  i^  called,  but  with  those  against  whom 
he  is  caUed,  it  is  then  in  the  discretion  of  the  com- 
mittee to  aUow  the  witness  to  be  treated  as  hostile. 

RodweO,— It  does  not  foUow  that,  because  a  witneM 
has  been  in  communication  with  the  other  side, 
therefore  he  is  to  be  treated  as  a  hostile  witrow. 
From  his  experience  he  could  say  the  committees 
distinctly  guarded  themselves  against  suic^omng 
this  proposition.  It  all  depended  upon  the  demean 
nour  of  the  witness,  and  here  there  was  no  reaacm 
for  departing  from  the  ordinary  rule. 

The  CoMMiTTBE.— We  do  not  consider  iiie  witoeos 
a  hostile  witness. 

Course  of  examination  disallowed. 


What  passes  in  the  office  of  the  agent  of  the  sitting  mem- 
ber afUr  the  ekctton  camwt  be  used  to  prove  a  u,itness 


Clat'8  Cabb. 
Speaker*s  warrant —Books  relating  to  the  election. 

Itisnotfora  witness  to  put  his  own  eonstructioni^^am 
the  words  of  the  Speaker's  warrant,  but  to  interpret 
them  in  the  most  comprthetmve  manner. 

Clay,  the  landlord  of  the  Golden  Lion,  was  called 
upon  by  the  counsel  for  the  petitioner  to  proda^ 
hw  books  of  account  as  ordered  by  the  Speakea'a 

warrant.  ,      ,     .         v    i_     ^# 

The  witness  stated  that  he  kept  no  books  of 
account  for  the  express  purpose  of  entering  itema 
arising  during  the  election,  and  that  whatev^ 
accounts  had  been  put  into  writing  as  against  t^ 
sitting  member  or  his  agent  had  been  destroyed 
when  the  bills  were  paid. 

H,  James,— A\\  the  witness's  books  of  account* 
ought  to  be  produced,  and  he  must  ask  the  com- 
mittee to  order  all  books  of  accounte  kep***  ">« 
Golden  Lion  during  the  election  to  be  produced. 

Price,  Q.C.  submitted  that  it  was  quite  possible  to 
put  a  misconstruction  or  a  limited  construction  upon 
the  words  of  the  Speaker's  warrant— "books  ro- 
uting to  the  election."  The  witness  had  no  booto 
"  reUting  to  the  election,"  and  therefore  he  bad 
brought  none  with  him. 

The  ComcrrrBB.— The  witness  must  not  put  Ma 
own  construction  on  he  words  of  the  warrant.  He 
mustn  roducp  11  ttc  bjoks  kept  at  the  inn  during 
t&e  election. 

Witness  directed  to  telegraph  for  att  hisbooia  of 
account,  the  same  being  ordered  to  be  produced  on 
thefoUowing  morning. 

Elizabsth  Abchss'8  Cabb. 
Husband  and  wife— Agenof— Non-voter, 

A,,  who  canvassed  for  the  sitting  member,  and  u^  was 
a  d^ided  partisan,  but  who  was  not  recognised  as  an 
agent,  conversed  with  the  wife  of  B,,  who  was  a  voter, 
and  in  the  course  of  the  conversation  a  promise  mnu 
held  out: 
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SUBCnOK  PJBT.J 


Tib  Bobouoh  of  KobthauiSbtov. 


[fiLaonoir  Psr. 


EeUf  thai  quMtions  might  be  put  nlaiiMgio  tkU  convert 


Elittbeth  Archer,  the  wife  of '  %  roter,  iras 
being  ezunined  by  Serjt  BaUantine  as  to  a  conyer- 
aatioD  which  pamed  between  one  Soppett,  a  partisan 
and  canvasser,  bnt  not  a  recognised  agent  of  the 
sitting  member,  in  the  conrse  of  which  conrersation 
a  promise  was  understood  to  hare  been  made. 

Prkt,  Q.  C.  objected.— If  they  were  going  to 

Erre  bribeiy  of  a  voter  they  must  prove  the 
be;  and  i  they  did  not  afterwards  prove  the 
agency,  the  whole  came  to  the  ground.  Soppett 
was  not  proved  to  be  an  agent,  and  what  took 
place  between  him  and  a  person  not  a  voter  is 
nothing. 

BaiOantmu — ^We  shall  prove  the  agency  of 
Soppett 

iVibe.«-ThBt  a  promise  to  the  wife  is  a  promise  to 
the  husband  is  a  new  doctrine.  The  oonvecsation 
must  take  place  with  the  person  to  be  bribed.  This 
was  a  case  of  res  inUr  aHo$  acta,  U  the  person  con- 
versed ¥rith  is  not  a  voter,  it  does  not  matter  in  what 
rdation  she  may  stand  to  the  voter :  (Sogers  on 
Elections  482.)  There  it  was  laid  down  that  the 
conversations  of  persons  engaged  in  acts  of  bribery 
are  not  allowed  to  be  given  in  evidence  unless  the 
persons  conversed  with  are  voters.  Again,  Sogers 
on  Elections  428:  there  it  is  stated  that  it  was 
rated  in  the  Sm/dbury  case,  B.  &  Aust.  245,  that  the 
oonversations  of  persons  not  shown  to  be  agents,  but 
engaged  in  acts  of  bribery,  were  not  allowed  to  be 
given  in  evidence  until  it  was  proved  that  the  parties 
with  whom  the  oonversations  were  had  were  voters. 

BaUotttme, — ^The  wife  and  the  husband  are 
identicaL 

QfiestionM  allowed. 


The  Case  of  Willum  Ewbakk. 
IdenHJkation— Register — Lists. 

Where  there  are  two  persons  o/the  same  name  upon  the 
register,  the  one  intended  to  he  caUed  as  a  witness 
maut  be  identified  in  the  Hst  provided  for  the 
eononttee. 

WHLiam  Ewbank  was  called  by  Serjt.  JSal- 
hntine. 

Pricey  Q.C.  objected. — ^There  were  two  Ewbanks 
en  the  register.    The  lists  were  intended  to  give 
proper  information  to  the  committee,  and  this  li 
did  not  do  so.    He  cited 

The  Dundali  Case,  1  P.  a  ft  D.  89 ; 

Bogers  on  Elections,  514. 
[The  Chaibmak  cited  The  Bamstcple  Case^ 

Price  said  that  that  was  a  case  of  scrutiny,  and 
the  rule  was  all  the  more  forcible  in  a  case  of 
bribery,  which  involves  penal  consequences. 

BaBantine  contended  that  the  lists  were  mere 
waste  paper,  and  of  no  material  operation  for  the 
purpose  of  this  inquiry,  and  simply  provided  in 
order  to  save  dounsel  the  necessity  of  referring  to 
every  witness  in  his  opening.  The  other  side  also 
were  perfectly  aware  who  the  man  was  who  was 
to  be  odled,  and  imless  the  other  side  were  damaged 
the  evidence  should  be  received. 

Price  said  that' in  the  Nottingham  case,  in  which  he 
was  engaged,  the  same  objection  was  taken  again 
and  again  by  both  sides,  and  it  was  always  held  to 
be  fatal 

Baffantine. — ^The  case  is  not  reported,  and  cannot 
be  quoted. 

Mao.  Ca8.— Vol.  IV. 


Price  submitted  that  a  case  occurring  in  the 
ex^rience  of  counsel,  although  not  reported,  might 
be  stated.    It  was  frequently  done. 

The  ComaTrEB  received  Mr.  Price's  statement 
as  to  the  Nottingham  case  quantum  valeat,  and 
decided  that  the  evidence  could  not  be  received. 

Evidence  not  received.    Statement  of  unreported 
ctise  received  quantum  valeat. 


Laches — Adfoamment — Amending  Hsts. 

Where  a  witness  is  not  identified  on  the  Ust^  there 
being  another  of  the  same  name  upon  the  register^  it 
is  a  matter  of  discretion  whether  the  committee  will 
adfoumthe  eoeamination. 

The  Committee  wiU  dOow  the  list  to  be  amended  when 
injustice  wiUnot  be  done  thereby  to  the  other  side. 

In  this  case,  as  in  a  case  of  John  Thompson, 
there  were  two  of  the  same  name  upon  the  register, 
and  the  numbers  were  not  placed  against  tlwm  on 
the  lisU. 

Serjt.  BaSantine  applied  for  an  adjournment, 
or  that  he  might  be  allowed  to  call  the  witness  at  a 
later  period  of  the  inquiry. 

The  Committee  expressed  an  opinion  that  if  the 
same  part  of  the  case  could  be  gone  on  wiUi,  the 
evidence  of  Ewbank  could  be  brought  forward  at  a 
later  stage. 

BaUantine  said  that  he  had  no  further  evidence  to 
adduce  beyond  the  evidence  of  John  Thompson, 
who  was  objected  to  on  similar  grounda. 

The  CoMMrrTBB  observed  that  in  that  case  they 
must  consider  the  case  of  the  petitioner  to  be  closed. 

BaSantine  thereupon  applied  to  be  allowed  to 
amend  the  lists. 

Price  objected.— This  was  an  endeavour  by  a  side- 
wind to  get  rid  of  the  decision  of  the  committee. 
They  hjul  not  been  regular  in  their  method  of 
making  out  the  lists,  and  therefore  the  evidence 
could  not  be  received. 

I 

JB!a22arn/tne  cited 

The  Liverpool  case ; 

Bogers  on  Elections,  489. 
In  several  cases  which  had  come  before  committees, 
discretion  on  this  point  had  been  exercised.  It  was 
unlike  a  case  under  an  Act  of  Parliament.  Com- 
mittees here  acted  xmder  their  own  regulations,  and 
had  a  perfect  right  to  modify  them ;  and  if  no  in- 
justice were  done  to  the  other  side,  the  application 
ought  to  be  granted. 

Price  said  that  in  the  lAverpso  sase  the  particular 
case  objects  to  was  not  proceeied  with.  He  cited 
Bogers  on  Elections,  *464.  It  is,  of  course,  optiona 
with  the  committee  whether  to  adjourn  for  twenty- 
four  hours  or  not ;  and,  generally  speaking,  that  is 
refused  where  any  laches  is  imputable  to  the  party 
asking  for  the  adjournment : 

Uncoln,  P.  &  R  879  ^ 

PortarUmgUm,  C.  &  B.  257. 

The  CsAisMAN  drew  attention  to  the  third  preli- 
minary resolution  which  had  not  been  complied 
with.  In  the  Liverpool  case  it  was  resolved  that 
the  case  should  not  be  gone  into  for  forty-eight 
hours.  They  should  feel  disposed  to  follow  thia 
precedent  and  permit  an  amendment  of  the  list, 
unless  it  were  shown  that  injustice  would  be  done 
by  such  a  course ;  and  th^  sbould  also  require 
that  the  case  should  not  be  gone  into  for  a  certain 
fixed  time. 

BalZonline.-- Unlefa  the  oUier  aide  agree  to  it. 

I 
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EiAcnov  PxT.] 


Thb  BoBoneH  of  NoBnuLLBKiov. 


[Blsoxioh  PkT. 


The  Chaibman.  — Unleu  the  other  side  agree  to  it 

JFVJce.— There  are  sereral  caMs  of  this  kind.  Axe 
they  all  to  be  postponed  ?  It  is  an  injustice  to  the 
fitting  member  who  has  this  charge  hanging  orer 
head* 


BafloNfuie.— The  question  is,  hare  yon  been 
fleoeiTed. 

IVtos.— We  suffer  TeiyiMnsiderable  piejndice  hy 
the  case  standing  orer. 

'  The  CHAfBMATffw—The  Committee  would  not  be 
prepared  to  allow  Ewbank's  case  to  go  on  now.  II  it 
were  postponed  it  might  be  taken  lasti  if  injustice  be 
not  done  to  the  nLtting  member. 

There  being  no  other  evidence,  the  case  for  the 
petitioner  was  closed. 

Thb  Cabb  of  Bichabd  Wilsozt. 

ConvermUum--CaR»amuiji-^Affetiq^Lut» 

A  eomverwalion  uMck  pautd  between  a  partimm  of  the 
eitting  member  not  named  intheHstaea  briberf  and  a 
voter,  in  the  presence  of  the  sitting  number,  cannot  be 
given  in  evidence  against  him. 

This  witness  stated  in  his  exanunation  that  he 
Iras  canTBSsed  by  Mr.  Mills,  who  came  to  him  with 
two  men  named  Shaw  and  Holt  BaBantine  asked 
Inm  to  state  what  passed  at  that  interriew,  and  the 
witness  was  proceeding  to  detail  something  which 
^haw  had  said: 

I^iee  objected.— Shaw  was  not  named  in  the  list, 
and  the  fact  that  the  couTersation  took  pUce  in  the 
presence  of  the  sitting  member  did  not  help  the 
matter.  The  committee  had  resolTed  that  counsel 
should  state  the  name  not  only  of  the  elector  bribed, 
but  of  the  person  '*  who  actually  gare  the  bribe." 

BoOoiifuic.— Three  or  four  persons  are  engaged  in 
the  common  act  of  canyassing,  and  whaterer  passes 
from  the  l^s  of  one,  in  the  presence  and  heanng  of 
the  otiien,  is,  in  point  of  fact,  said  by  them  aU.  It 
is  an  offer  by  everybody  present,  and  it  is  a  common 
joint  compact,  and  they  were  all  bound  by  it 
Although  Shaw  was  not  named  in  the  Ust,  his  ex- 
pression was,  in  fact,  the  act  of  Mills,  and  on  that 
ground  he  submitted  the  endence  was  admissible. 

iVtbe.-~Is  there  to  be  any  virtue  whaterer  allowed 
to  these  lists  ?  Was  it  to  be  said  that  whatever  any 
Bon-offidal  person  mi^t  choose  to  sar  in  the  pre- 
sence of  Mr.  Mills,  Uiereby  lir.  MiuB  was  to  be 
bound? 

The  CoxMiiTBB  were  of  opinion  that  the  ques- 
tion could  not  be  put. 


Part-heard  case — Application  for  costs. 

Whenapetitumer  is  unable  to  con^fkte  one  part  of  his 
ease  w  ooRssguaue  of  the  absence  of  witnesseSf  and  is 
allowed  to  pnoeed  wnth  another  jnart  of  his  case,  the 
mtMoationfor  costs  iy  the  of^posite  party  mag  be  made 
when  the  part  of  the  case  in  respect  of  Aich  costs  are 
appHedforis 


When  apetiiumer  varies  the  nsnal  coarse  of  proceeding 
he  is  to  be  understood  as  waiving  tedadeaf  objections 
to  the  course  taken  bg  the  other  suk  arising  out  of  it. 

Serjt  BaBantine  expressed  his  regret  that  in  con- 
jaqqence  of  the  unexpected  absence  of  material 
wttaesses  he  was  unable  at  present  to  complete  that 
put  of  the  case  which  had  reference  to  treating, 
and  he  would  apply  to  be  allowed  to  proceed  with 
iJm  allegation  of  bribery,  resuming  the  part-heard 
oaae  when  Un»  bdbeiy  had  been  disposed  it 


iVioe,  Q.  C.  said  that,  if  the  committee  consented 
to  that  course,  he  had  an  implication  to  make  to 
them  whicli,  in  the  usual  course,  he  should  hara 
made  at  the  doee  of  the  first  part  of  the  case.  Ka  3 
of  their  resolutions  was  to  this  effect :  If  costs  be 
demanded  by  either  party,  under  11  &  12  Vict  cdS* 
the  question  must  be  nused  immediately  after  the 
decision  on  that  particular  case,  unless  the  com- 
mittee shall  otherwise  decide.  Hii  doubt  was,  after 
confecving  with  Mr.  BodwelL  whether  the  case  was 
ripe  for  decision,  supposing  that  he  applied  for  oosie 
on  the  ground  that  the  allegation  of  treating  was 
frivolous  and  vexatious.  If  his  friend  now  called 
no  further  evidence,  the  case  was  ripe.  Hemadethie 
^vpUcation  in  order  to  secure  himself  against  any 
technical  objections  which  might  be  raised  when  he 
anplied  at  tiie  close  of  the  remainder  of  the  case  for 
ms  costs  upon  Am  whole. 

BaBantine  said  that  of  course  he  waived  all 
advantages  which  might  accrue  to  him  on  terhnicnl 
grounds. 

The  CoMiuTTBB. — An  application  for  costs  is 
always  made  at  the  close  of  the  inquiry. 

iVioe  said  that  he  brou|^t  the  matter  before  the 
committee  because  Mr.  Walpde^  in  another  com- 
mittee where  an  inquixy  had  been  unduly  prolonged, 
decided  that  costs  could  not  be  given  in  remect  of 
the  expenses  incurred  during  the  period  of  sudi 
undue  prolongation. 

Toehnioal  objections  waived.    AppSeation  to  be 
made  at  the  dose  of  the  inguirg. 


Tbb  Casb  of  Bbfjaxib  Cabb. 

Statement  bg  agent  after  the  election. 

A  statement  nude  bg  an  agent  six  montht^  after 
the  election,  if  shown  to  have  a  direct  bearvsg  npom 
same  act  whidi  took  place  bejort  the  ekction,  is  admis'' 
sibk  as  evidence. 

The  facts  were  these  ^-The  agent  of  the  sitting 
member  before  the  election  advanced  Carr  60L  upm 
a  promissory  note  which  carried  intetest,  and  the 
interest  was  paid  up  to  the  date  of  Carr's  insolvenpy^ 
Six  months  after  the  election,  according  to  thd 
CFidenoe  of  Carr,  the  agent  said  that  he  would  for* 
give  him  the  promissory  note. 

Price,  Q.  C.  objected.— What  an  agent  said  after 
the  election  could  not  be  evidence  of  comiptprao-' 
tices  before  the  election. 

H.  James  dted  The  dig  of  Durham  case,  2  P.  R. 
it  D.  271,  in  which  a  witness,  having  been  eiaminwl 
as  to  the  circumstances  under  which  he  had  taken 
avray  a  voter  during  the  election,  was  further  asked 
as  to  what  had  passed  between  him  and  an  agent  ct 
the  sitting  member  a  fortnight  after  the  electioii. 
The  conversation  has  relation  back  to  the  act 

Price  pointed  out  that  the  committee  were  not 
unanimous  in  coming  to  that  decision.  It  was 
argued  by  lir.  Knowles,  who  objected  to  the 
question  on  the  ground  tliat  the  sitting  member  mm 
not  responsible  for  the  subsequent  conduct  of  the 
agent  whose  authority  was  cancelled  bv  the  election^ 
and  a  member  of  the  committee  movea  as  an  amend- 
ment to  the  resolution  that  tiie  examination  should 
be  continued,  that  it  should  be  pursued  for  the  pur* 
{lose  only  of  proving  the  continuing  agency  at  the 
time  referred  to  by  the  witness,  but  not  as  to  declib* 
ration  of  the  agent  until  that  continuing  agenqy 
war  proved.  The  amendment  was  lost  by  i  to  1 
Still  there  was  the  division  of  o^nion.     He  con- 
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tended,  therefore,  that  the  agency  in  this  case 
tenninated  with  the  election,  and  that  anything 
which  the  agent  said  af terwardf  could  not  affect  the 
nttang  member.  He  also  cited  Bogers  on  Elections, 
£17»  where  it  is  said  that  what  an  agent  says  at  tha 
time  of  an  act  done  wUl  be  evidence  against  the 
principal ;  but  what  he  says  relatiye  to  antecedent 
acta  is  not  eridence,  and  it  is  added  that  the  oonver- 
aation  must  be  part  of  the  res^estcB :  (per  Gibbs,  J.  in 
Lamgfu/m  r.  AUnutt^  4  Taun.  519.)  Here,  eren 
admitting  tiiat  the  agent  six  months  after  the  elee- 
tion  did  promise  to  f  orgire  the  note,  that  promise 
waa  not  part  of  the  rta  gesta  for  tiie  puzpose  of 
fijing  the  sitting  member  with  bribery.  He  also 
submitted  that  tiiere  ought  to  be  some  limit  placed 
upon  the  time  which  should  be  allowed  to  elapse 
between  the  election  and  the  statement  by  the 
agent  In  tlie  Durham  case  a  fortnight  only  had 
el^Med.  Here  more  than  six  months  had  elapsed. 
Was  an  agent's  authority  to  continue  indefinitely  ? 

The  CoxMnTEB.— If  this  oonrersation  has  direct 
reference  to  what  took  place  before  the  election  the 
eridence  must  be  admitted. 

Evidence  admitted. 


The  Cjlbe  or  Tboilis  Liohtfoot. 

jBraftety---- Fa&ia62s  emisuferattoft. 

A  promise  to  a  voter  that  \fhe  wiU  vote  for  the  dtting 
member  **he  thaUgo  out  two  hoXf-yem  rent  free;* 
akkough  the  voter  did  actualfy  pay  the  rent,  is  an 
offer  of  a  vabtdble  eonsidaration  for  the  purpose  of 
tn/biencing  his  vote, 

TbQinas  Lightfoot,  examined  by  BaBantine,  Serjt : 

He  Tolad  for  Mr.  MUte  at  th^Iast  elaetion.  He  did  not  «t 
majiUng foi'hiB Tota  Hr.  Fowle  Mked for  his  vote  and  ae 
gmve  h.  He  wid  that  if  he  gave  it  he  would  let  him  go  oat 
imt  free.    Hit  daughter-in-law  waa  preeenti  and  she  heard  it 

By  Price,  Q.C. : 

Mr.  Dodd  went  and  took  down  his  evldenoe.  Did  not  say 
that  he  waa  to  take  care  and  not  say  too  mneh.  Two  or  three 
parties  had  canTaased  him  for  Mr.  Johns.  He  had  YOted  blue 
an  bie  life,  and  his  fiUher  before  him.  He  hadn't  given  notkse 
to qoit at theproper time.  Hia  eon  wanted .hhn  to  Yote  for 
Mr.  Johns.  Hejiald  Mr.  Wm.  Fowle  half  a  year's  rent  after 
the  eleetion.  He  did  not  aak  Mr.  Fowle  to  be  allowed  the 
money  for  the  winter  hay  aa  nsosl  He  had  paid  no  rent  since 
lAdy-day  186S. 

Jane  Lxghtfoot,  daughter-in-law  of  the  last  wit- 
ness, examined  by  BaUantinsy  Serjt. : 

Mr.  Fowle  called  at  the  hooseL  and  said  that  if  her  father-fai- 
law  woold  Tote  blae  he  would  let  him  hare  two  half-years* 


She  was  subjected  to  a  strict  cross-examinatioA 
hy  iVtofl^  but  her  eridence  was  not  shaken. 

ICaiy  Ughtf oot,  the  daughter  of  Thomas  Light- 
foot,  examined  by  James: 

Mr.  Wbl  Fowle  eane  and  said  her  fSiher  was  te  Tsts  bine 
aad  he  would  give  her  snytUng  ihat  she  wanted— anything 


Cross-examined  by  Price : 

She  did  not  know  that  her  father  said  he  was  so  bothered 
he  did  not  know  what  he  waa  doing.  Her  father  promised  to 
pay  the  remainder  of  the  rent  on  the  rent  day.  She  never 
heard  of  apromise  on  behalf  of  Johns  of  land  and  a  house  for 
her  father.  Before  the  election,  whan  she  had  gone  down  to 
see  Mr.  Fowle  to  say  her  father  wasnt  going  to  TOte  for  Mr. 
WSk^  Mr.  Fowle  said  her  father  and  his  TOte  mi^t  go  to  the 

By  James: 
TbsA  oeeorred  the  nii^t  before  the  eonversation  about  the 


Tbe  CoMxnTBB  decided  that  this  was  an  offer  of 
a  Talnable  oonsideFation  for  the  purpose  of  influenc- 
ing Lightfoot^s  TOte  so  as  to  aroid  the  election. 


T^B  Case  of  Jjjies  Abchbe. 
Land  at  low  rents — Bribery, 

Where  the  agent  of  the  sitting  member  offered  to  let  a 
voter  Jive  acres  of  kmdy  said  to  be  wortn4tL  anaae,for 
12iL,  although  tne  agent  refused  to  take  9IL,  and  u&t- 
matefy  allowed  the  vote  to  go  to  the  other  side,  is  an 
offer  of  a  valuable  consiekration  for  the  purpose  of 
influencing  a  voter  sufficient  to  unseat  the  sitting 
memberf 

James  Archer,  examined  by  Ballantine,  Serjt. : 

He  is  a  pig-dealer  at  Northallerton;  and  a  YOler.  Mr.  Fowle 
oalled  upon  aim  before  the  eleetloa  Mr.  Snowball  aeot  Mr. 
Fowle,  bnt  the  witaeaa  aaid  he  ahonld  not  promiae  hia  YOteu 
He  aaid  If  he  woold  Tote  for  him  he  might  haye  **  Ton  Held 
of  hia.**  He  aaid  he  did  not  want  the  field  at  the  time  the 
election  waa  on.  Mr.  Fowle  aaid  he  could  haye  it  for  noUiing 
the  ilrat  year,  and  afterwarda  for  ISJL  a-year.  It  ia  flye  aoree, 
and  ia  worth  4t  an  aora  He  replied  he  did  not  want  any 
promiaaa^  aa  promises  weiv  good  for  noi||ing.  Mr.  Fowls 
said)  **  You  don't  know  what  yon  ml|^t  want:  yon  may  want 
a  Mend  some  day."  He  replied  that  he  had  a  flrlend  of  his 
own  in  his  poeket  Mr.  Fowle  then  said  he  might  haye  a  son 
who  would  want  something.  He  said  he  would  haye  nothing 
to  do  with  anything  during  the  eleetloB. 

Cross-examined  by  Price,  Q.  C. : 

He  had  his  evidenoe  read  oyer  to  him  fast  before  he  eaais 
into  the  room,  but  he  oould  tell  what  it  waa  if  it  waa  twenty 
yeara  afterwarda.  Be  had  not  aeen  Gapt^  Peine  about  his 
eyidenoe.  He  yoted  for  Mr.  Johna  He  told  Oapt  Peirse  he 
did  not  want  to  eome  to  London.  He  was  canyasssd  by 
aeyeral  peraone  for  Mr.  Johna.  He  mowed  the  ileld  this 
aeaaon  for  Mr.  Fowle.  Hia  wife  did  not  teU  him  that  Mr. 
Fowle  had  offered  the  field  to  her.  She  had  bklK  for  It;  he 
wanted  lOL  He  did  not  know  there  were  two  acrea  bi  tUlage. 
He  knew  George  Flower.  He  had  told  him  ihat  Mr.  Fowle 
had  offered  it  to  him  for  ISi.  He  belleyed  he  had  tokl  Mr. 
Johnson,  the  banker,  that  he  had  been  ofltoed  the  field  for  the 
first  year  for  nothing. 

Elizabeth  Archer,  the  wife  of  the  last  witness, 
examined  by  BaUantine,  Serjt. : 

Mr.  Fowle  met  her  hi  Northallertan,  and  ssid,  **If  you 
would  take  this  field  of  mine  how  modi  handier  it  would  be 
for  you."  He  said,  **  Ton  do  not  know  the  rant**  She  said, 
**  It  hita  been  192.  or  SOL  a-year."  He  said,  **  Ton  don't  know 
what  the  rent  wHI  be  now.^  She  aaid  it  waa  yery  poor,  and  it 
oughtnottobeaomnoh.  He  ofliared  to  take  1S2.  She  offered 
9k  He  aaid  he  would  giye  her  a  ton  of  guano  for  manage-  ' 
men!  He  agreed  to  take  VH.  She  aaid  ane  would  hear  what  ■ 
her  hnaband  aaid.  She  mentioned  it  to  hhn.  FUnlolt  the 
butcher,  waa  with  Mr.  Fowle.  and  he  aaid  the  land  was  dhea|k 
Mr.  Fowle  called  on  Imf  huaband  before  the  eleetion  for  his 
yote,  and  She  coiroborated  hia  eyidenoe  on  that  point  aa 
to  the  field  Mr.  Fowle  aaid  the  field  waa  hUs  own,  and 
he  would  neyer  diaturb  him.  Mr.  Fowle  aaid  if  he  yoted 
for  neither  party  he  would  neyer  haye  a  friend;  to  which 
he  replied  that  he  did  not  want  a  friend.  Mr.  Soppett  called 
upon  her,  and  aaked  her  if  her  hnaband  had  promised  hia 
yote.  He  aaid  ahe  might  want  a  friend.  She  replied  that 
after  the  election  they  paased  them  by  and  didnt  know  them. 

The  CoMMiTTBE  decided  tliat  the  offer  was  mada 
by  Thomas  Fowle,  the  agent  of  the  sitting  member, 
to  James  Archer  as  a  Talnable  consideration  for  the 
purpose  of  inflaencing  his  rote. 

Member  unseated  upon  the  cases  of  lAgktfoot  and 
Archer, 

Agents :  Baxter,  Rose,  and  Norton;  Fowle  and  Fowls* 


THE  BOROU.GH  OF  BANBUBT. 

Saturday,  J4ml2B,  1866. 

(Bdfore  the  Bight  Hon.  William  Kowbkat, 
Chairman ;  Mr,  W,  Boyill,  Mr.  Jobx  Ixkkm, 
Hr.  G.  C.  Oltit,  and  Lord  B.  Moktaou.) 

AUen — Proof-^Qimntum, 

Where  it  is  sought  to  estabUsh  the  fight  of  a  person 
bom  abroad  of  Jewish  parents  to  sit  in  Paraament 
proof  must  be  given  not  only  that  his  father,  but  that  his 
gralndf other  also  was  born  within  the  legianee  and 
dominions  of  fAe  Crown. 

In  the  absence  of  a  hiaher  class  of  testimony,  the 
records  in  a  family  Bible  will  be  received  ta  evidence 
of  date  and  place  of  birth. 
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At  the  last  general  election  for  this  borongh 
there  were  three  candidates,  Mr.  Bemhard  Samnel- 
son,  the  sitting  member,  Sir  C.  Douglas,  and  Mr. 
Charles  Bell,  the  petitioner,  and  the  poll  closed 
at  these  figures :~  Samuelson,  206;  Bell,  165; 
Douglas,  160.    And  the  petitioner  aUeges 

.  Thst  At  the  time  of  the  aald  eleotfon  of  a  member  to  eenre 
in  P»rtliment  for  the  said  borough  and  of  the  retora  of  the 
■sWBerahsrd  SemnelBoii,  the  Mid  Bernhard  Samaelaon  waa 
wholly  isoaiMdtated,  diBoaalifled,  and  ineligible  to  be 
•tooted  and  retorned  to  dt  in  Parliament  for  the  said  borongh 
by  reason  of  hi*  being  an  alien  born  ont  of  the  leglanoe 
and  dominione  of  the  Crown,  and  not  entitled  to  the  rights 
and  priyitogee  of  a  natoral-bom  eabjeot  of  the  Crown  within 
the  meanhig  of  the  etatnte  in  that  behalf,  and  the  fact  of  hia 
being  BO  incapacitated  and  diaqnalifled  wae  well  known  and 
nolorloiie  in  the  laid  borongh  before  and  at  the  time  of  the 
election. 

That  on  the  day  of  the  said  poll,  and  long  before  the  eloee 
thereoL  notice  under  the  handa  of  certain  etoctora  of  the  said 
borongn  of  aooh  Incapaeity,  dlaqoaliflcatian,  and  ineligibility 
on  the  part  of  the  said  Bemhard' Samnelaon,  and  that  all 
YOtea  ^Ten  for  him  would  be  loat  and  thrown  away,  waa 
pubUely  deUyered  to  the  said  returning  officer  of  the  said 
Doroogh,  and  similar  noticea  were  poated  up  in  conepicuons 
placea  in  the  yicinlty  of  the  polling  booth,  and  were  dellyered 
nenonally  to  a  large  number  of  the  electors  of  the  eaid 
borough  before  they  yoted  at  the  said  election,  and  large 
nnmbera  of  the  etoctora  of  the  eaid  borough  who  yoted  at 
the  aald  eleotlon  in  fayonr  of  the  eaid  Bemhard  Samuelaon 
before  and  at  the  time  of  their  ao  yoting  knew  and  had  notice 
that  all  yotee  given  in  favour  of  the  eaid  Bemhard  Samuel- 
eon  would,  on  account  of  such  dlequaHfleation,  incapacity, 
and  ineligibility  on  his  parti  be  of  no  effect  and  entirely  lost 
and  tiuown  away. 

•That  the  petitioner  humbly  autamita  that  the  votea  of  all 
penona  whoae  votea  were  Improperly  given  and  received  by 
the  aald  returning  officer  in  favour  of  the  eaid  Bernhard 
Ramnelaon  under  the  cirsumatancea  aforesaid  were  lost  and 
thrown  away,  bad,  and  iUegal,  and  ou|^t  not  to  have  been 
received  at  the  said  election,  and  ought  now  to  be  atruok  off 
fhepolL 

That  the  number  of  persona  whoae  votes  were  good  and 
valid,  and  were  given  at  the  eaid  election  in  favour  of  thceaid 
Sb*  Charlea  Douglaa  waa  much  leea  than  the  number  of  voters 
whoee  votea  were  good  and  valid,  and  were  given  at  the  aald 
election  for  the  petttioner. 

That  the  number  of  penona  who  voted  for  the  eaid  Bemhard 
Samuelaon  at  the  said  election,  to  whom  the  incapacl^,  dia- 
qualifleation,  and  tneligibiUty  of  the  aald  Bemhard  Samuelaon 
ware  unknown  at  the  time  of  their  ao  voting  aa  aforeaaid,  waa 
muoh  less  than  the  number  of  voters  whoee  votea  were  good 
and  valid,  sad  were  given  at  Bttoh  laat-mentioned  etootion  f  or 
your  petitioner,  and  your  petttioner  ought  by  reaaon  of  the 
pnmlaea  to  have  been  retumed  aa  duly  elected  at  andbi 
election  to  aerve  in  the  preeant  Parliament  aa  member  for  the 
aald  borough. 

The  counsel  for  the  petitioner  were  HodweU,  Q.  C, 
MiUward,  Q.  C,  and  R  G.  WiUiam$  ;  for  the  sitting 
member,  PAinn,  Q.  C,  Verwrn  Haroourt,  Q.  C,  and 

RodweU  opened  the  petitioner's  case  by  putting 
iq  an  extract  from  the  register  of  births  kept  by 
the  German  Israelite  community  at  Hamburg  to 
this  effect :— *<  In  the  year  1820,  on  the  22nd  Nov., 
at  three  of  the  clock  in  the  Aoming,  in  this  place, 
there  was  bom  of  the  lawful  wedlock  of  Hermann 
Samuels,  a  native  of  Petersburg,  in  Virginia,  and 
Sarah  Hertz  his  wife,  a  male  child'' — ^whi(£  reoeired 
the  name  of  Bemhard,  and  is  the  sitting  member. 
The  object  would  be  to  turn  this  into  a  special  case 
as  nearly  as  possibly  and  he  W9uld  refer  in  the  first 
place  to  a  letter  published  by  the  sitting  member 
when  before  the  constituents  of  Banbury,  wherein 
h^saidthat  hehad  complied  with  all  thestatutes  passed 
tot  the  naturalisation  of  aliens.  The  statute  to  which 
particular  reference  was  made  was  13  Geo.  3,  c.  21, 
the  enacting  part  of  which  so  far  as  is  material  is 
the  following: — "That  all  persons  bora,  or  who  here- 
after shall  be  bom,  out  of  the  allegiance  of  the 
Crown  of  England  or  of  Great  Britain,  whose 
fathers  were  or  shall  be,  &c^  shall  by  virtue  of  a 
statute,  &c.,  for  naturalising  foreign  Protestants 
which  relates  to  the  natural-bom  subjects  of  the 
Crown,  shall  and  may  be  adjudfl^d  and  taken  to  be, 
an4  are  hereby  declared  and  enacU^  to  be,  natural- 
bora  subjects  of  the  Crown  of  Great  Britain,  to  all 
intdatSy  aon^trupfions,  and  purposes  whatsoever,  as 


if  he  and  they  had  been  and  were  bom  in  this  king- 
dom." The  onus  of  proving  that  Mr.  Samuelsoa 
was  within  tiie  statutes  lav  on  the  other  side.  It 
was  not  for  him  to  prove  that  Mr.  Samuelaon  waa 
not  an  alien ;  it  was  for  his  counsel  to  establish  the 
facts  upon  which  he  relied  to  bring  the  sittintr 
member  within  the  statutes  which  naturalised 
certain  f  ordgners  so  as  to  enable  them  to  sit  in  the 
Parliament  of  this  country. 

Fhinn, — ^lliere  is  no  case.  It  was  not  proved  that 
Mi[.  Samuelaon  was  bom  at  Hamburg,  for  a  certifi- 
cate of  birth  even  in  England,  except  under  par- 
ticular statutes,  is  no  evidence  of  where  a  man  is 
bom :  (Rosooe  on  Evidence,  91.)  There  it  is  said 
that  an  attempt  is  sometimes  made  to  use  a  register 
for  the  purpose  of  proving  the  facts  stated  thereui 
in  addition  to  the  main  fact  of  birth,  and  a  case 
cited  is  that  of  Reg,  v.  North  PetherUm,  6  B.  &  C, 
where  a  copy  of  a  register  of  baptisms  containing  the 
date  of  the  father's  birth  was  pat  in  to  show  that  the 
infant  was  bora  in  a  certain  parish,  and  Bayl^,  J. 
rejected  the  evidence.  But  assume  that  the  sitting 
member  was  bom  out  of  the  realm.  What  is  an  alien? 
Not  a  person  only  who  was  bora  out  of  the  realm. 
The  statute  law  had  extended  the  old  definition, 
and  the  definition  must  now  include  a  person  bom 
out  of  the  realm  whose  fatiier  and  whose  grandfather 
were  neither  of  them  natural-bom  subjects  of  the 
realm.  The  law  on  the  subject  is  founded  on  the 
Act  of  Settlement,  12  Will  3,  c  2.  There  was  also 
7  Anne,  c  5,  the  preamble  of  which  is,  "  Whereas 
the  increase  of  a  people  is  a  means  of  advancing  the 
wealth  and  strength  of  a  nation,  and  whereas  many 
strsngers,  of  the  Protestant  religion,  would  be 
induMd  to  trsasport  themselves  and  their  estates 
into  this  kingdom  if  they  might  be  made  partakers 
of  the  advantages  and  privileges  which  the  natural- 
bom  subjects  &ereof  do  enjoy."  Whereupon  it  was 
enacted  that  all  persons  taking  the  oaths  and 
making  and  subscribing  a  certain  declaration  shall 
be  deemed  natural-bom  subjects.  The  third  clause 
of  thia  Act  naturalised  all  children  of  natural-bom 
subjects  bom  abroad.  That  clause  is  expliuned  by 
4  Geo.  2,  c.  21,  which  says,  <<that  all  children  bom 
out  of  the  legiance  of  Uie  Crown  of  England  or  of 
Great  Britain,  or  which  shall  hereafter  be  bom  out 
of  such  legiance,  whose  fathers  were  or  shall  be 
natural-bom  subjects  at  the  time  of  the  birth  of  the 
children  respectivelpr,  shall  and  mav  by  virtue  *  of  the 
prior  Act  **  be  adjudged  and  taken  to  be,  and  all 
such  children  are  hereby  declared  to  be,  natural-bom 
subjects,"  "  to  all  inteAts,  constructions,  and  pur- 
poses whatsoever."  Let  it  be  observed,  "  all  chil- 
dren who"  [the  learned  counsel  repeated  the  words]. 
This  was  one  dass.  Another  class  was  the  sons  of 
natnral*bom  subjects  bom  out  of  the  kingdom,  they 
are  natnral-bom  subjects.  These  Acts  were  further 
extended  by  the  Act  on  which  his  friend  had  said 
that  they  should  rely :  (18  Geo.  3,  c.  21.)  The 
enacting  part  of  sect.  1  is  as  follows:  ''That  all 
peraons  born,  or  who  hereafter  shall  be  bom,  out  of 
the  legiance  of  the  Crown  of,  &c.,  whose  fathers 
were  or  shall  be  by  virtue  of,  &c.  (statutes 
mmra)  entitled  to  all  the  rights  and  privileges 
ot  natural-bom  subjects  of  the  Crown  of,  &c.,  shall, 
and  may  be  adjudged  and  taken  to  be,  and  are 
hereby  declared  and  enacted  to  be.  as  if  he  and  they 
had  been  bom  in  this  kingdom."  This  was  the 
enacting  part,  and  the  preamble  referred  to  the  ex- 
tension of  prior  enactments  having  reference  only 
to  foreign  Protestants.  But  he  would  here  cite 
2  Dwarris,  655,  where  it  is  said  that  an  enacting 
clause  being  clear  and  positive  the  preamble  cannot  be 
resorted  to,  and  what  he  should  now  contend  for  was 
this,  that  a  man  being  a  natural-bom  subject,  hia 
son  becomes  a  natural-bom  subject  also :  (Fitch  v. 
Weber,  6  Hare,  51.)    A.,  by  birth  an  Englishman, 
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emigrated  to  the  United  States  of  America  and 
swore  allegiance  to  those  States,  his  children  were 
held  to  he  entitled  to  inherit  through  him.  Wlgram, 
V.  C:  the  privileges  once  conferred  upon  a 
porson  are  piYileges  conferred  upon  his  children. 
The  word  alien  must  include  not  only  the  son  but 
the  grandson,  and  the  other  side  had  to  prove  that 
neither  the  son  nor  the  grandson  were  natural-bom 
subjects.  Again,  taking  the  plea  in  Stephen  on 
Pleading,  and  supposing  that  instead  of  pleading  that 
the  pit.  was  an  alien,  we  plea  sieged  that  he  was 
bom  out  of  the  realm,  and  that  his  father  was  bom 
oat  of  the  realm,  and  was  a  natural-bom  subject, 
he  apprehended  that  it  was  perfectly  clear  that  on  a 
demuner  to  such  a.  plea  judgment  must  be  given 
against  the  man  pleading  the  plea.  Suppose  further 
that  a  special  Terdict  were  found  to  this  effect, 
tiiat  A.  was  bom  out  of  the  realm.  The  grand- 
father might  have  been  a  natural-bom  subject,  and 
he  might  have  communicated  his  privileges  to  both 
the  son  and  the  grandson.  A  special  verdict  is 
jetuned,  and  the  question  is  whether  that  special 
verdict  found  the  fact  of  alienage.  No  judgment 
could  pass  affirming  the  fact  of  wenage.  Assume 
again  that -Mr.  Sunuelson  was  indicted  for  high 
treason,  an  allegation  in  the  indictment  contra 
hgeantiam  tuam  naturalisj  and  his  counsel  said,  ^*  I 
mix  prove  that  he  was  bom  out  of  the  realm,  the 
allegation  ought  to  have  been  oonfra  Ugeaniiam  suoe 
debitvm :  **  {^CcUmHU  com,  4  Bep.  1.)  It  was  not  enough 
for  him  to  say  that  he  was  born  out  of  the  realm, 
and  that  his  father  was  bom  out  of  the  realm ;  he 
must  exclude  the  presumjption  that  his  grandfather 
had  conferred  the  privileges  of  a  natural-bom 
subject  upon  him.  The  same  arguments  would 
appij  in  the  case  of  a  claim  made  for  a  jury  de 
maiutaU  Uiyuee,  as  in  the  well-known  case  of  B^.  v. 
Mvadnff.    He  also  cited 

Tke  Reading  cam,  F.  ft  F.  558 ; 
The  Bedford  caae^\h.\ 
Bogen  on  £l6ctioxu^  165. 

Notwithstanding  the  register  at  Hamburg  which 
described  Mr.  Samuelson's  father  as  a  native  of 
Yiiginia,  they  maintained  and  should  prove  that  his 
father  was  bom  in  London,  and  it  was  with  the 
other  side  to  prove  the  contrary.  If  they  did  not 
do  80^  it  was  a  case  for  a  nonsuit. 

Verwm  Harcourt  followed  on  the  same  side,  the 
committee  exercising  their  discretionary  power  of 
hearing  two  counsel  on  a  point  of  law  in  his  favour. 
He  contended  for  the  position  taken  by  Mr.  Phinn, 
that  the  Acts  were  not  limited  to  Protestants,  but 
ambraced  Jews  and  Catholics,  and  it  was  said  that 
Mr.  Samuelson  was  not  entitled  to  the  privileges  of 
a  natural-bom  subject.  Now,  a  man  was  nuule  a 
natural-bom  subject  by  an  inference  of  law  upon 
a  certain  statement  of  fact ;  it  is  an  inference  of  Law 
depending  upon  the  fact  necessary  to  raise  that 
inference.  What  were  the  facts  ?  The  committee 
had  been  told  what  were  the  facts.  His  friends  on 
the  other  side  contended  that  Mr.  Samuelson  was 
disqualified  at  oommon  law.  This  was  not  a  case 
whone  the  common  law  was  extended  by  statute. 
Statute  law  does  not  extend  the  common  law ;  it 
chan^  the  common  law.  Then  there  were  these 
positions  according  to  statute :  a  man  is  not  an 
alien  who  is  bom  in  England ;  a  man  is  not  an  alien 
whose  father  was  bom  in  England ;  a  man  is  not 
an  alien  whose  grandfather  was  bom  in  England. 
It  was  incumbent  upon  the  petitioner  to  negative 
those  positions  as  concerned  the  sitting  member, 
and  he  must  negative  them  all.  Suppose  an  action 
brought:  plea  in  bar,  that  the  pit.  is  an  alien; 
averments  that  the  pit  was  bom  abroad;  and 
that  his  father  waa  bom  abroad ;  no  averment 
^t  the  grandfather  was  bom  abrcKad.  Such  a 
plea  would  be  bad  on  demurrer,  because  it  did  not 


sufficiently  disclose  the  defence.  He  cited  Stqphcin 
on  Pleading,  273,  where  Caeaeres  and  BeO,  8  T.  E. 
166,  is  referred  to.  That  was  an  action  on 
a  policy  of  assurance :  plea,  *'  that  the  said 
Samuel  Van  Josias  (the  pit.)  is  an  alien  bom 
in  foreign  parts,  to  wit,  at  Holland,  out  of  the 
legiance  of  ourloi^  the  king,  and  under  the  allegiance 
of  a  foreign  state,  to  wit,  the  republic  of  Holland, 
to  wit,  at  London  aforesaid,"  and  it  goes  on  "  that 
long  before,  and  at  the  time  of  exhibiting  the  bill 
of  Uie  said  pit.,  the  persons  exercising  the  powers 
of  government  in  Holland  were  and  still  are  at  open 
war  with,  and  the  enemies  of,  our  said  lord  the 
king,''  &c.  General  demurrer  was  brought,  and  it 
was  argued  that  the  pit.  could  not  bring  a  personal 
action.  The  pleas  should  have  negatived  the  fact 
of  the  pit's  residence  under  letters  of  safe  conduct. 
The  demurrer  admitted  the  alienage,  and  did  not 
set  forth  the  grounds  why  the  disqualification 
should  be  removed.  On  the  other  hand,  it  was 
argued  that  the  pit  owed  allegiance  to  a  state  or 
sovereign  at  enmity  with  the  king,  and  that  it  waa 
not  necessary  in  the  plea  to  aver  that  the  pit  had 
not  lettere  of  safe  conduct. .  Lord  Kenyon,  after 
consulting  the  authorities  on  the  subject,  was  of 
opinion  that  the  pleas  could  not  be  supported. 
There  was  a  precedent,  he  observed,  in  Dtrritr  v. 
Amaud,  4  Mod.  405,  and  according  to  that  it  seemed 
that,  as  this  was  an  odious  plea,  the  deft,  must  state 
everything  that  could  oust  the  pit  of  his  right  of 
suing.  So  in  the  present  case  his  friend  must  state 
everything  that  could  deprive  the  sitting  member 
of  his  right  to  enjoy  the  privileges  of  a  natural-bom 
British  subject  Lord  Kenyon  further  observed 
that  the  case  he  had  cited  showed  that  the  pit  was 
not  driven  to  reply  to  any  of  the  facts,  for  that  the 
deftr  must  negative  them  in  his  plea.  That  meant, 
of  course,  that  he  must  prove  them.  Thus  they 
arrived  at  two  positions.  1.  It  was  entirely  an 
erroneous  view  to  regard  these  as  matters  of  excep- 
tion at  all.  2.  Even  if  they  were  matten  of  excep- 
tion, his  friends  were  bound  to  establish  the  negative. 

BodufeUia  reply. — ^His  friends  had  disposed  of  the 

eossibility  of  Mr.  Samuelson  coming  within  the 
mits  by  the  Acts  which  they  had  cit^  and  which 
expressly  referred  to  Protestants.  According  to 
the  register  of  births,  Mr.  Samuelson  was  of  foreign 
parents,  and  he  was  bom  abroad.  He  would  draw 
for  illustration  upon  a  very  humble  source— the 
law  of  sessions.  Suppose  the  case  of  a  birth  settle- 
ment, and  that  he  had  to  prove  that  a  certain  person 
was  bom  in  the  parish  of  A.  Unless  the  parties 
should  disprove  it,  or  prove  another  state  of  facts 
inconsistent  with  it,  the  settlement  in  that  particular 
parish  would  be  established.  It  was  a  jurimd  facie 
settlement,  and  it  rested  with  other  parties  to  upset 
it.  [Mr.  Locks. — ^A  birth  settlement  is  one  single 
act  The  argument  on  the  other  side  is,  that  in 
order  to  prove  a  man  an  alien,  it  is  not  sufficient 
that  you  should  prove  that  he  was  bom  abroad,  but 
that  you  should  also  show  that  none  of  the  statutes 
relieve  him.1  He  would  direct  attention  to  the 
form  of  plea  m  BulL  &  Lea.  Prec.  of  PI. :  *'  The  pit 
was  and  is  an  alien  bom  ...  of  alien  father 
and  mother,  and  was  not  nor  is  a  subject  of  the 
Queen  by  naturalisation,  denisation,  or  otherwise, 
and  was  and  is  an  enemy  of  the  Queen  and  residing 
in  this  kingdom  without  the  licence,  safe  conduct, 
or  permission  of  the  Queen."  That  was  what  they 
had  proved  in  this  case :  that  Mr.  Samuelson  was  an 
alien  bom,  that  he  was  bom  at  Hamburg,  and  that 
he  was  bom  of  alien  father  and  mother.  They  had 
proved  as  much  as  they  would  be  called  to  prove  if 
pleading  the  plea.  It  was  laid  down  in  the  books 
(1  Taylor  on  Evid.  848,  8rd  ^t),  that  the 
burden  of  proof  lies  on  the  party  who  substantially 
alleges  ^e  affirmative.    The  exception  is  this,  that 
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where  the  subject-matter  of  the  allegation  lies  pecu- 
liarly within  the  knowledge  of  one  of  the  parties, 
that  party  must  prove  it.  In  whose  knowledge 
were  the  lacts  t  who  could  say  where  Mr.  Samu^- 
son  was  bom,  and  where  his  parents  were  bom, 
better  than  Mr.  Samuelson  himself?  He  might 
draw  another  illustration  from  the  law  regarding  the 
recoTery  of  penalties  from  a  person  who  acted  in  a 
manner  for  which  he  was  not  duly  qualified.  It 
would  lie  on  him  to  prove  that  he  was  duly  qualified. 
Mr.  SamneUon,  they  said,  had  done  an  act  for 
which  he  was  not  duly  qualified.  It  was  for  him  to 
show  that  he  was.  It  had  been  so  held  in  The 
Borough  of  Martborougliy  W.  &  D.  77 ;  that  having 
thrown  a  doubt  upon  the  qualification  of  the  sitting 
member,  the  onus  proboandi  Ues  upon  him.  [Mr. 
Locks. — Distinct  evidence  was  given  by  Uie  peti- 
tioner. The  sitting  member  stated  his  quaUflcation 
to  be  a  particular  property,  and  evidence  was  given 
ihat  no  such  property  existed.]  The  propertv 
could  not  be  found.  But,  relying  upon  the  strength 
of  presumption,  the  presumption  that  Mr.  Samuel- 
aon  s  father  and  grandfather  were  both  foreigners, 
it  was  for  him  to  i^ve  his  descent.  It  is  upon  the 
party  whose  title  fails  to  make  out  the  case. 

Milward  followed  on  the  same  side. — ^llie  father, 
who  was  the  material  person,  was  bom  a  native  of 
America,  at  St.  Petersburg,  in  Virginia,  and  he 
enjoyed  all  the  rights  of  an  American  subject,  and 
why  should  it  be  contended  that  his  parents  were 
necessarily  English  ?  It  was  not  for  him  to  prove 
a  negative.  Assuming  that  th^re  was  no  trace  of 
Mr.  Samuelson's  extraction,  how  could  it  be  proved 
that  his  grandfather  was  not  bom  in  England  ?  For 
the  petitioner  they  established  a  primd  facU  case  by 
proving  that  his  father  was  bom  in  America. '  For 
the  purposes  of  argument  take  the  case  of  a  maiden 
•ettlement ;  the  evidence  makes  out  a  maiden  settle- 
ment, but  if  there  is  anything  to  show  a  subsequent 
settlement  that  would  superMde  the  maiden  settle- 
ment, that  constitutes  the  primd  faci^  case  that  iba 
pauper  was  not  settled  there :  (fieg,  v.  Birmingham, 
8  Q.  B.  827.)  The  widow's  trae  settlement  of  course 
is  that  of  the  husband,  and  the  duty  of  the  magis- 
trates requires  them  to  inquire  into  every  fact. 
[Mr.  Locke. — ^Any  settlement  you  may  prove  is 
•ufllcient  unless  another  is  set  up  to  get  nd  of  it. 
The  argument  here  is  this:  you  allege  that  a 
person  is  an  alien ;  before  you  can  prove  the  person 
an  alien  you  must  prove  every  ingredient  m  the 
allegation  necessary  to  make  him  an  alien ;  tiiat  is 
to  sav,  you  must  show  that  he  does  not  come  within 
the  Acts  of  Parliament.]  Tlie  Acts  of  Parliament 
did  not  enable  a  ^pandson  to  come  in  and  acquire 
citizenship.  But  if  you  are  a  grandson  you  shall 
have  the  power  to  come  in,  and  if  your  father  is  also 
entitled  then  you  become  a  naturalised  subject.  It 
had  been  shown  that  the  father  did  not  come  in. 
Then,  as  to  the  form  of  plea  cited  from  Bullen*s 
Precedents,  his  friends  said  they  must  exclude  every 
possibility.  That  plea  was  prepared  to  preclude 
every  possibility,  and  all  the  evidence  had  been 
given  which  was  necessary  to  support  that  plea.  The 
light  to  sue  at  coumion  law  differed  from  the  right 
to  sit  in  Parliament.  Any  person  who  is  not  the 
subject  of  an  alien  enemy  may  sue,  but  any  alien 
bom,  enemy  or  not  enemy,  cannot  sue  at  the  com- 
mon law.  It  was  not  necessary  to  show  that  a  man 
had  no  letters  of  denisation  when  impugning  his 
right  to  sit  in  Parliament.  The  plea  stated  that  the 
pit.  was  bom  abroad  of  a  foreign  father.  It  does  not 
go  on  to  say  that  he  was  bom  abroad  of  a  foreign 
father  who  was  the  son  of  a  foreign  grandfather,  or 
that  he  is  the  grandson  of  a  foreign  grandfather.  It 
stops  with  the  father,  noticing  the  mother  to  save 
time  in  arguing  the  case.  Therefore,  having  given 
proof  of  the  condition  of  the  father  and  mother,  you 


have  given  sufficient  proof  of  the  grandfatiier. 
Otherwise  it  would  be  necessary  to  state  in  an  action 
at  law  that  the  grandfather  was  also  an  alien 
bora. 

Pfttnn  summed  up  the  arguments.*-The  question 
between  them  was  not  a  question  of  pleading. 
There  was  the  allegation,  and  the  evidence  fails  to 
support  it.  There  were  three  original  propositions : 
first,  that  Mr.  Samuelson  was  bom  in  England; 
secondly,  that  his  father  was  bom  in  England ;  and 
thirdly,  that  his  grandfather  was  bom  in  Enj^aad. 
If  the  other  side  thought  it  sufficient  to  say  that 
the  father  was  not  bom  in  England,  they  mijdit 
have  stopped  by  proving  that  the  son  was  not  But 
what  was  the  proof  of  the  lather  not  being  a 
natural-bora  sul^ect  ?  The  son  was  bora  in  1820. 
Now  supposing  the  father  was  thxrty-sev^n  when  the 
son  was  bora  then  the  father  was  bom  before  the 
treaty  of  Versailles,  and  he  was  a  natund-twni 
subject  within  the  king's  legianoe :  (Broom's  Con- 
stitutional Law,  p.  67.)  It  is  there  stated  tiist 
the  treaty  between  tiie  mother  country  and  the 
American  colonies  in  1783  made  persons  who  were 
then  adhering  to  the  American  Government  free 
from  their  allegiance  of  this  Crown,  and  left  them 
to  adopt  their  allegiance  to  the  new  rSg/ime,  But  if 
after  that  period  of  time  persons  continued  owing 
allegiance  to  the  Crown  of  these  kingdoma,  the 
treaty  did  not  entitle  such  persons  to  put  an  end  to 
their  allegiance  at  any  future  period.  This  treaty, 
however,  did  not  deprive  them  of  th^  rtehts  of 
natural-bora  subjects,  and  it  must  be  shown  that  thia 
father,  bora  at  St.  Petersburg,  in  Virginia,  was  a 
party  adhtfing  to  the  American  Goverament.  'Why 
were  they  to  presume  treason  ?  But  in  eider  to 
prove  that  the  father  was  a  foreigner,  it  tnnat  he 
presumed  that  he  was  bora  after  1784,  wfaixdi  in 
view  of  the  facts  was  at  least  a  violent  presumption. 
Then  it  was  said  he  was  released  from  allegiance. 
Why?  Because  he  elected  to  adhere  to  tiie  American 
Government: 

Ogden  v.  Peek,  8  D.  &  R  1; 
Re  Bruce,  2  Cr.  ft  J. 

Tlie  cireumstances  in  this  latter  case  were  vvfy 
strong.  A  testator,  bora  in  America  in  1764,  went 
to  Scotland  when  a  minor  for  the  pur]^ose  of  educa- 
tion, and  after  he  had  attuned  his  m&iontj  in  1788, 
sailed  for  India,  describing  himself  in  Uie  ship'a 
books  as  an  American.  He  remained  in  India  thi:^ 
veara,  when  he  returned  to  Europe  leaving  the 
Dulk  of  his  property  in  Bengal,  and  af  terwaida 
having  been  in  .Aineiica,  visited  England,  Scotland, 
and  the  Continent,  when  he  retumed  to  America, 
entered  into  agricultural  pursuits  there,  and  con- 
tinued to  draw  lua  property  to  that  country  until  hia 
death  at  New  York  in  1826.  He  was  held  to  be  an 
American  citizen.  There  he  returaed  to  America 
after  the  dlsmption  and  elected  it  as  his  country. 
The  learaed  counsel  also  cited 

7%e  Marlborough  ocue,  W.  &  D.  77  ; 

Barrow  v.  Wadkin,  24  Beav.  828. 
The  marginal  note  of  the  latter  case  explained  the 
words  of  18  Geo.  8,  c.  21,  s.  8.  A  natural-born 
subject  bora  out  of  the  King's  legiance  is  entitled 
to  the  benefit  of  the  statute  in  regard  to  holding 
lands  as  a  natural-bora  subiect,  although  he  has  not 
complied  with  the  formalities  specified  in  the  8rd 
section.  On  these  grounds  he  should  a^y  to  the 
committee  for  a  nonsuit. 

Mihcard  read  the  following  passage  from  Law- 
rence's Wheaton's  Interaationiu  Law,  896:  ''The 
courts  of  the  United  States  and  Engluid  were  (i.  e. 
on  the  disraption)  alike  agreed  in  rejecting  the 
idea  of  a  double  allegiance,  the  only  difference  be- 
tween them  being  as  to  the  i>eriod  at  which  the 
independence  of  Sie  United  States  should  date,  the 
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tenwr  bMing  it  on  tlie  Dedumtioii  of  Indepen- 
denoe  of  July  4, 1776,  and  the  latter  on  the  defini- 
tfre  Treaty  of  Peace  of  Sept.  1788.  The  veoognited 
doctrine  if,  that  hy  the  aeparation  of  the  two  ooon- 
triee  Great  Britain  and  the  United  State*  became 
KBipectiTelj  entitled  as  againft  each  other  to  the 
aUesiance  of  all  persons  who  were  at  the  time  of 
ispaiation  adhenng  to  the  GoTemnents  respeo- 
tiTely,  and  that  those  persons  became  aliens  in  respect 
to  the  GoTemment  to  which  they  did  not  adhcfe." 

The  CoMMHTBs  deliberated,  and  came  to  the 
eoochuion  that  this  was  not  a  case  in  which  the 
petitiooercoaldbenonsnited.  They  wished  to  hear 
tlio  answer  to  the  petitioner's  case. 


Entry  infand^  BibU, 

When  there  is  no  better  tmdenoe  of  ike  dateof  a permnCs 
UrAf  an  eairy  in  afaamhf  BUtb  wiUbe  receivid. 

Fhum  popoeed  to  pore  the  date  and  place  of  the 
nandfather's  birth  by  en  entry  in  a  famUv  Bible. 
llr.  Sanraelson  was  the  son  of  Hr.  Hermann 
Sannida,  or  Samnelson,  bom  at  St.  Petersbarg» 
Vhginia,  in  1789,  who  married  in  1815  and  died  in 
1868.  Hennann  Samnels  was  the  son  of  Hyinan 
Saniiiflls,  bom  in  London  1764^  mamed  at  Ham- 
ter^  1787,  and  died  1818.  Mr.  Samnelson's 
fumy  was  not  of  that  description  which  kept 
leeords,  and  the  only  proof  that  ooold  be  giren 
Iteentiy  in  the  family  Bible. 


MQward  objected.— This  was  not  a  question  of 
pedigree,  but  of  birth. 

Boidsnoe  reotivei,  ZketeUmm/avoiirqftheeUtuiff 


THE  BOBOUGH  OF  HABWICH  (^o.  1> 

Tiieeda^  May  1, 1866. 

(Befdre  BCr.  Gaihobns  Habdt,  Chairman ;  BCr. 
Seijeant  Abmstrono,  Mr.  K.  D.  HoDosoir,  Mr. 
Flotxb,  and  Mr.  Huddlsstov.) 

DieipiaKficatum — Offioe  or  place  of  profit  under  ihe 
Umwn — New  office — MiUuuy  offue—J&ctra  du  fiet— 
6.^biJia^  c  7. 

J.  hdd  the  rank  of  captain  in  the  Royal  ArtiUenfj  and 
hremt'^mtgor  m  the  amy.  In  1&6  As  received  a 
remmmtal  order  to  report  himself  ^  ^^  mperior 
officer  at  Enfidd.  He  woe  then  employed  for  tw^ve 
months  as  assistant  sujierintendent  of  a  Moyal  small 
arms  factory  at  Birmingham,  He  was  transflrred 
to  Enfieldf  where  he  acted  for  twelvemonths  in  a 
similar  capacity.  He  was  kutfy  trans/erred  to  Lon- 
dbn,  emd  assumed  the  command  of  a  oturpe  of  armawry 
werjeasts,  newhfcreated.  For  thie  sennosshe  received 
pay  in  addition  to  his  regimenUd  pay.  In  1859  he 
was  ekctied  member  for  Harwich^  and  whilst  stiS 
enperiMendentof  the  small  arms  factory  in  London^  in 
command  of  the  corps  of  armoury  serjeantSy  he  was 
r^-eleeted: 

Heldf  Aat  J,  did  not  hold  a  new  office  orplaee  of  profit 
under  the  Crown  within  the  disquaUfying  provisions 
of  6  Anne,  c,  7. 

The  petition  was  presented  by  Michael  Wills,  an 
imsnocossfnl  candidate  for  the  representation  of  the 
borongh  at  the  last  election,  agamst  the  return  of 
Henry  Jervis  White  Jervis  upon  grounds  set  out 
in  the  eoctract  i^om  the  petition  given  below.  The 
poll  at  its  close  stood  thus  :—Jenris,  209 ;  KeUc,  194 ; 
Vll]s,U7;  Stephens,  77. 


Counsel  for  the  petitioner,  Fkum^  Q.  C,  FitM^ 
James  Sttphen,  and  AiBnick, 

Counsel  for  the  sitting  member,  JtodweUj  Q.  C, 
Henry  James,  and  Wdfentan, 

The  material  clauses  of  the  petition  are  the 
following  :— 

Th*t  before  tad  at  fhe  tiaM  of  the  Mdd  tHe&Oaa  sad  TOtum 
the  Hid  Heiny  Jenrla  White  Jerrta  held  sa  olBoe  or  place  of 
prc^t  onder  the  Crown,  to  wit  the  office  of  eeeMant  ■vperln- 
tMident  of  the  Boyal  Small  Anna  EataUlihineiit  in  London, 
■nehoffloe  or  nlaoehaTing  been  created  einoe  the  paaalng  or 
the  Act  of  Panlament  made  and  paeeed  In  the  lixth  year  of  the 
reUn  of  Qoeen  Anne,  entitled  **  An  Aet  for  the  Seonrlty  of  Her 
Majeaty'e  pereon  and  Goremment,  and  of  the  Snoceeakm  to 
the  Grown  of  Great  Britain  in  the  Protestant  line,"  and  was 
also  a  deputy  or  olerk  In  the  office  of  Her  Majeetj*e  principal 
Secretary  of  State  for  War  within  the  meaning  of  an  Act  of 
Parliament  made  and  paeeed  in  the  Hf  feeenth  year  of  the 
Nign  of  King  Qeorge  the  Second,  entitled  **  An  Act  to  ezehidt 
certain  Offloen  from  being  Members  of  fhe  Hooae  of  Oom- 
mons,**  whereby,  under  the  statutes  in  foree  aadthe  poUoy  and 
law  of  Parliament,  the  said  Henry  Jerris  White  Jerria  was 
and  is  wholly  dJsiinaimed  and  Incapacitated  and  ineligible  to 
serre  in  this  present  Parliament  for  the  said  borough,  and  the 
said  election  and  return  of  the  said  Henxy  Jerris  Wnite  Jerris 
were  and  are  wholtf  null  and  Toid. 

That  the  disqnamlcation  of  the  said  Henry  Jerrie  White 
Jerris  was  generally  and  publicly  made  known  to  the  electors 
of  and  for  me  said  borougn,  before  the  commencement  of  the 
pdUng  at  tte  said  elecdxm,  and  notice  thereof  was  also  gtroi 
to  the  said  electors,  and  each  and  every  of  them,  before  the 
said  electors  or  any  of  them  gave  their  TOtes  for  the  said 
Henry  Jerris  White  Jerris,  and  the  fact  of  the  said  Henry 
Jerria  White  Jenris  holding  the  said  office  was  matter  of 
public  notoriety  smong  the  eleotorB  of  the  said  boreogh  before 
the  coomiencement  of  the  polling  at  the  said  eleotfon,  and  that 
by  reason  of  such  rttsQualtflflatJan  and  notoriety,  and  notice  to 
the  eleotore  of  the  said  borough,  and  each  and  erery  of  them 
as  aforesaid,  the  votes  given  for  the  said  Henry  Jervis  White 
Jerris  at  the  said  deoaon  were  null,  void,  and  of  no  elf eot. 
and  thrown  away;  that  the  votes  of  such  electors  and  each 
and  every  of  them  were  bad,  illegal,  and  invalid,  so  far  as  the 
same  were  given  for  or  in  favour  of  the  said  Henry  Jerris 
White  Jerris,  and  ought  now  to  be  stmok  off  the  poll  as  votes 
in  his  favour;  that  the  majority  of  votea  recorded  for  the  said 
Henry  Jervis  White  Jerris  was  wholly  made  np  of  such  bad^ 
Qlegsl  and  invalid  votes,  and  was  only  a  ctdourable  majority; 
that  the  said  election  and  return  of  the  said  Henry  Jervis 
White  Jervis  were  and  are  wholly  null  and  void.  That  in 
truth,  and  in  fact,  a  majority  of  good,  legal  and  valid  votea 
were  given  for  your  petitioner,  andyour  pedtumer  was  eleotbd 
at  the  said  election,  and  ouipxt  to  have  been  dedaied  duty 
elected  and  retained  in  the  place  of  the  aald  Henfy  Jerrte 
White  Jerria. 

Tour  petitioner  tiieraf  ore  humbly  prays  that  your  honourable 
House  will  take  thepremiseeintoconslderalton,  and  dedaie  that 
the  saldelectionandretnm  of  the  said  HenxT  Jervis  WhiteJervIs 
was  an  Illegal  election  and  return,  and  wnoUy  null  and  void, 
and  that  your  petitioner  was  duly  elected  aod  ought  to  have 
been  returned,  and  will  cause  the  said  return  to  be  amended 
by  erasing  the  name  of  the  said  Henry  Jervis  White  Jervis^ 
and  sabefltnting  that  of  your  petitioner;  and  wUl  give  your 
petitioner  such  farther  and  other  relief  as  to  your  honourable 
House  may  seem  meet 

The  sections  of  6  Anne,  c.  7,  relied  upon  by  the 
petitioner  were  the  following  :— 

Sect.  26: 

That  any  person  who  shall  have  in  his  own  name,  or  in  the 
name  of  any  person  or  persons  in  trust  for  him  or  for  his 
benefit,  any  new  office  or  place  of  profit  whateoever  under 
the  Grown,  which  at  any  time  since  the  Mth  Oct  1706,  have 
been  created  or  erected,  or  hereafter  shall  be  erected  or 
created,  nor  any  pereon  who  shall  be  commissioner  or  sub- 
c<nnmis8ioner  of  prises,  secretary  or  reoeivor  of  the  priMs,  nor 
any  comptroller  of  the  accounts  of  the  army,  nor  any  com- 
missioner of  transports,  nor  any  commissioner  of  the  sick 
and  wounded,  nor  any  agent  for  any  regiment  nor  any  ean- 
missionwr  for  any  wine  licences,  nor  any  governor  or  depvty- 
govenior  of  any  plantations,  nor  any  commissioner  or  the 
navy  employed  in  any  of  the  out-ports,  nor  any  person 
havmg  any  pension  tram  the  Grown  dunng  pleasure,  shall 
be  capable  of  being  eleoted  or  <tf  sitting  or  voting  as  a 
member  of  the  House  <a  Oommons  in  any  Parliament  which 
shall  be  hereafter  summoned  and  holden. 

Sect.  29 : 

And  be  it  fbrther  enacted  that  if  any  person  hereby  dit- 
aibled,  or  declared  to  be  incapable  to  sit  or  vote  in  any  Parlia- 
ment nereafter  to  be  holden,  shall  nevertheless  be  returned 
as  a  member  to  serve  for  any  county  stewarty,  city  or  cinque 

Grt  in  any  such  Partlament  such  election  and  return  are 
reby  enacted  and  dedaied  to  be  void  to  all  intents  and 
purposes  whatsoever,  and  if  any  person  disabled  or  declared 
ineafwble  by  this  Act  to  be  elected,  shall  after  the  dissolu- 
tion or  determination  of  this  pwsent  Fartlamsnt  pniame  to 
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tU  or.Tote  aa  a  member  of  tlie  Hooae  of  Commona  in  any  Fii^ 
liament  to  be  hereafter  aammoned,  sooh  pemon  so  wiMng  or 
TOtlng  ahall  forfeit  the  simi  of  BOOL  [to  be  recovered  aa  there- 
iaafter  provided} 

The  following  section  (V)  of  16  Geo.  2,  c.  22,  was 

also  cited  in  the  course  of  the  argument : 

No  penon  who  shall  be  Cknnmiaaloner  of  the  Bevenne  in 
Ireland,  or  Coxnmlsaioner  of  the  Navy  or  factory  office,  nor  any 
depotlea  or  olerka  in  any  of  tiie  said  ofBoea,  or  in  any  of  the 
aatd  oifices  followhag,  that  is  to  say.  Lord  High  Treaaorer, 
Commiaaioner  of  the  Treaaary,  or  of  the  auditor  of  the  receipt 
of  Hia  MaieBty'a  Exchequer,  or  of  the  tellers  of  the  Ezcheqaer, 
or  of  the  Chancellor  of  the  Kzcheqner,  or  of  the  Lord  High' 
Admiral,  or  of  the  CommlBsioners  of  the  Admiralty,  or  of  the 
Paymaster  of  the  Army  or  of  the  Navy,  or  of  His  Hajesl^'a 
principal  Secretaries  of  State,  or  of  the  CkMumiasloners  of  tne 
Saltt  or  of  the  Ck)mmiBioner8  of  Stamps,  or  of  the  Gommis* 
■ioners  of  Police,  or  of  the  Oommisaionera  of  Wine  Licences, 
or  of  the  Commiaaioners  of  Hackney  Coachea,  or  of  the  Com- 
missionerB  of  Hawkers  and  Pedlars,  nor  any  person  having 
any  ofBoe,  civil  or  military,  wiOiin  the  island  of  Minorca  or  in 
Qlbraltar,  other  than  officers  having  oommissions  in  any  regi- 
ment there  only,  shall  be  capable  of  being  elected,  or  sitting, 
or  vothig  as  a  member  of  the  House  of  Commons  in 
anv  Pamamiat  that  shall  be  hereafter  summoned  and 
holden. 

» 

Phinn  opened  the  case  for  the  petitioner.— In  1855 
the  war  department  was  reorganised,  it  being  sepa- 
rated from  the  colonial  department,  separate  Secre- 
retaries  of  State  being  appointed,  one  for  the  war 
department  and  another  for  the  colonies.  In  con- 
sequence of  that  it  was  necessary  to  make  certain 
airangements,  the  priocipal  of  which  were  effected 
by  an  Order  in  Ck>uncil,  dated  June  2,  1855.  In 
the  schedule  to  that  order  one  of  the  appointments 
specified  is  that  of  Superintendent  of  the  Factories 
of  Small  Arms,  who  was  charged  with  the  superin- 
tendence of  aUGoTemment  establishments  where 
small  arms  were  prepared.  Another  appointment 
named  was  that  of  Captain  Instructor,  and  the  pay 
of  the  oflScers  discharging  the  duties  of  these 
positions  were  TOted  in  the  ordinaiy  civil  service 
estimates  for  the  year,  at  the  rate  of  200/L  per 
annum.  Capt.  Jervis's  pay  was  divided  into  the 
following  items,  and  so  appeared  in  the  estimates 
for  the  year  in  which  the  election  took  place*. — 
regimental  pay,  22U :  extra  pay,  850^ ;  contingen- 
dM,  781 ;  servant^  ISl  In  the  early  estimate  there 
waa  a  foot-note  to  this  effect :—"  These  ofifeers 
reoeiTO  in  addition  to  their  civil  salary  the  regular 
pa^  of  their  rank  as  officers  of  the  royal  artillery.'' 
Ttus  note  was  omitted  in  the  later  estimates.  The 
question  to  be  decided  was,  whether  Capt.  Jervis, 
holding  these  appointments  at  the  time  of  his  elec- 
tion was  the  occupant  of  a  new  office  or  place  of 
profit  under  the  Crown  within  the  meaning  of 
the  statute.  A  significant  circumstance  to  l^gin 
with  was  this,  that  in  the  Appropriation  Act, 
schedule  C,  a  separate  appropriation  is  made  for 
the  manufacturing  department  amounting  to 
972,000^.  There  were  three  propositions  to  be  esta- 
blished :-^First  |that  this  is  an  office  or  place  of 
profit ;  secondly,  that  it  is  under  the  Crown ; 
thirdly,  that  it  is  new.  He  would  deal  first  with 
the  question  whetiiier  it  was  new.  If  created  since 
1705  it  was  new.  It  would  be  advisable  to  glance 
at  the  acts  bearing  upon  this  point.  The  important 
excepting  clause  in  the  statute  of  Anne  was  sect.  28, 
whidi  declares  that  ''  nothing  hereinafter  contained 
shall  be  extended,  or  be  construed  to  extend,  to  any 
member  of  the  House  of  Commons  being  an  ofllcer 
in  Her  Majesty's  navy  who  shall  receive  any  new 
or  other  commission  in  the  army  and  navy  re- 
spectively." That  was  to  prevent  officers  who  ac- 
cepted promotion  from  vacating  their  seats  on  eadi 
promotion.  The  statute  itself  was  a  cominromise, 
and  was  founded  on  tiie  jealousy  of  the  Oown, 
which  had  increased  and  was  increasing^  and  which 
jealousy  was  carried  in  some  earlier  enactments  to 
a  veiy  ludicrous  extent.  The  origin  of  these 
statutes  was  in  the  Conunonwealth :  the  Self- 
Denying  Ordinance  of  1644,  by  wMch  it  was  pro- 


vided that  no  member  should  have  or  execute  any 
office,  civil  or  military,  under  which  statute  Lord 
Clarendon  observed  ti^e  Bump  denied  themselvet 
nothing.  In  the  year  1700,  after  the  succession  of 
the  House  of  Hanover,  it  was  enacted  that  no 
person  who  held  an  office  or  place  of  profit  under 
the  Crown,  or  who  received  a  pension,  should  sit  in 
Parliament.  That  was  repealed  early  in  the  reign 
of  Anne  OL  Anne,  c.  8,  s.  25).  After  the  Bevolutian 
the  Act  01  Settlement  was  passed,  which  dedaxed 
a  holder  of  an  office  or  place  of  profit  under  Ihe 
King,  or  enjoying  a  pension  during  pleasure,  in- 
capacitated from  sitting  in  the  House  of  Commona. 
Now,  was  this  a  place  of  profit  ?  It  was  very  observ- 
able that  in  the  later  statutes  the  words  **or  plaoe" 
were  added,  which  obviously  were  introduced  to 
give  the  greater  oertunty.  Hallam  remarks 
upon  the  construction  of  the  revised  article  in  the 
Act  of  Settlement,  which  passed  the  Houses  in  1706, 
that  there  were  *'  two  provisions  of  great  importance^ 
which  still  continue  the  great  securities  against  an 
overwhelming  influence;  first,  that  every  member 
of  the  House  of  Commons  accepting  an  office  under 
the  Crown,  except  a  highef  commission  in  the  army, 
shall  vacate  his  seat,  and  a  new  writ  shall  issue ; 
secondly,  that  no  person  holding  an  ofllce  created 
since  the  25th  Oct.  1705,  shall  be  capable  of  being 
elected  or  re-elected  at  alL  They  excluded,  at  the 
same  time,  all  such  as  held  pensions  during  the 
pleasure  of  the  Crown ;  and  to  check  the  multiplica- 
tion of  placemen,  enacted  tiiat  no  greater  number  of 
commissioners  should  be  appointea  to  execute  any 
office  than  had  been  employed  in  its  execution  at 
some  time  helare  that  Parliament.  These  restric- 
tions ought  to  be  rigorously  and  jealously  main- 
tained, and  'to  receive  a  construction,  in  doubtful 
cases,  according  to  their  constitutional  spirit ;  not  as 
if  ^ey  were  of  a  penal  nature  towards  individuals ; 
an  absurdity  in  which  the  careless  and  indulgent 
temper  of  modem  times  might  sometimes  acquiesce." 
A  distinction  also  was  to  be  noticed  in  the  words 
"under  the  Crown"  as  distinct  from  the  woids 
"  from  the  Crown."  "  Under  the  Crown,"  as  distinct 
from  **  from  the  Crown,"  means  an  office  in  the 
public  service.  That  is  the  construction  t^^fJ^P 
adopted  in  the  interpretation  of  this  statute.  Tm 
two  phrases  are  contrasted  in  sects.  25  and  26  of  the 
Act,  and  upon  this  subject  Rogers  observes  (p.  205), 
"  But  besides  this  there  is  an  important  distinction 
to  be  noticed  in  the  wording  of  the  two  sections. 
The  words  '  whosoever,  &C.,  raukr  the  Croum '  in  the 
25th  section  seem  to  apply  to  all  offices  connected 
with  the  public  service,  whilst  the  wostdB  *  shall 
accept  from  the  Crown  *  in  the  26th  section,  seem  to 
limit  the  operation  of  the  section  to  such  officers  as 
are  in  the  immediate  patronage  of  the  Crown.  If 
such  distinction  be  correct^  it  would  be  imma- 
terisl  with  regard  to  a  new  office  to  inquire 
whether  it  be  in  the  gift  of  the  Crown  itself  orpart 
of  the  private  patronage  of  an  officer  of  the  Crown; 
whilst  with  regard  to  an  old  office  it  would  be  im- 
portant to  determine  whether  it  was  held  '  under 
the  Crown'  or  accepted  *from  the  Crown.'  In 
the  latter  case  only — an  acceptance  from  the  Crown, 
t.e.,  from  the  minister  of  the  Crown  distributing 
the  Court  patronage— would  the  seat  be  vacated ; 
and  even  tiien,  as  we  have  before  seen,  a  member 
would  be  capable  of  re-election."  This  distinction 
is  confirmed  by  the  JiiBh  Act,  41  Qeo.  8,  c  52. 
Bearing  genendly  upon  this  argument  was  the 
Cambr^oe  case  of  tlds  session.  In  that  case  it 
appeared  the  Secretary  of  State  for  India  has  the 
power  of  submitting  to  the  Crown  an  establishment 
for  his  office  under  the  last  India  Act,  and  among 
the  offices  submitted  to  the  Queen  was  that  of 
counsel  to  the  Secretary  of  State.  The  nomination 
and  appointment  were,  he  bdieved,  made  by  word  of 
moutL    The  oommittee  of  the  Hoiue  of  Commons 
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detennined  manimoiuly  that  thkt  was  a  new  ofiSce 
under  the  down. 

Jomt. — CvpL  Jerns  did  hold  under  the  Crown: 
we  admit  it. 

PkimL — ^A  case  bearing  some  similarity  to  that  is 
the  case  of  Mr.  HBrr^y  whcs  in  1889,  was  appointed 
ngiitrar  of  hackney  carriages  under  1  &  2  Vict. 
c  79.    That  office  was  created  by  Act  of  Parlia- 
ment; the  appointment  was  Tested,  not  in  Her 
Majesty,  but,  curiously  enough,  in  the  Secretary  of 
State,  who  nominated  by  force  of  the  statute.    Vet 
the  House,  taking  notice  of  the  matter  itself  by 
means  of  a  committee  of  privileges,  determined  that 
Mr.  EMTYey  held  an  office  under  the  Crown.    In 
1727  Uie  House  asked  for  a  return  of  new  offices, 
eridently  with  a  view  to  ezcluding  from  the  House 
of  Commons  those  persons  whom  it  was  the  policy 
of  the  statute  of  Anne  to  ezdude,  and  in  that  return 
was  named  the  office  of  Supenntendent  of  Fac- 
tories.   The  learned  counsel  then  proceeded  to  refer 
to  seet.  48  of  28  &  29  Vict,  c  104,  to  elucidate  the 
constniction  to  be  put  upon  the  words  "  from  "  and 
<(  under,**  and  passed  on  to  the  consideration  of 
GtiL  Siom^B  caatj  1  Lud.  App.  455.    Tliis  officer 
hdd  the  post  of  Baggage  Master  of  the  Forces  and 
Inspector  of  Boads  in  Scotland.    Gen.  Skene  said 
that  bewas  not  disqualified,  because  die  offices  were 
military  and  old  ones.    The  committee  were  of 
omnion  that  the  novel  creation   of  one   of   the 
offloeswas  notorious,  and  unseated  the  member. 
Jt  did  not  appear  by  whom  the  appointment  was 
made.    No  inquiry  was  instituted  into  this  question 
because  the  committee  decided  that  the  office  was 
new.    A  principal  allegation  in  the  petition  was 
that  he  was  paid  his  salary  by  warrant  of  the 
Tnunrj,  and  the  difference  between  dvii  and 
militaiy  pay  was  then  recognised  by  the  committee. 
li  Capt.  Jervis'to  case  within  any  of  the  ezoep- 
tioDs?  or  are   the   duties   which   he   performed 
merely  extra  duties  annexed  to  the  captaincy  of 
artillery?    The  class  of  cases,  where  officers  of 
scientific  corps  in  Great  Britain  are  employed  in 
various  civil  offices  in  the  State  receiving  a  dvU 
allowanoein  addition  to  their  military  pay  is  Tery 
kige^  and  if  this  single  case  was  allowed  to  pass 
Fsrliament  would  be  invaded  by  men  employed  by 
the  Crown,  of  whom  the  Ministry  would  have  the 
absolute  disposal,  and  thereby  the  freedom  of  the 
Coimnons  would  be  jeopardised.    He  then  referred 
to  the  first  section  of  15  Geo.  2,  c.  22,  s.  1,  and  if 
Cspt  Jervis  did  not  fall  within  the  designation 
of  a  gentleman  holding  an  office,  or  place  of  profit 
under  the  Crown,  then  he  apprehended  he  fell 
within  the  designation  of  a  deputy,  or  clerk  in  the 
Wsr-offioe.    The  Superintendent  of  Factories  was 
entirely  obedient  to  the  War  Department;  but  if 
he  oomd  not  be  brought  within  this  denomination 
it  was  a  question  whether  he  was  not  covered  by 
the  words  expressive  in  the  statute  as  ^  one  holding 
the  ofiloe  of  a  commissioner  of  one  of  Her  Majesty's 
principal  Secretaries  of  State." 

The  Marquis  of  Hartington  examined  by  Phinuj 
Q.C.: 

'When  \b  took  offloe  Oapt  Jenris  wm  Meiitant-anperin- 
tBDdmt  of  the  aii«U  anna  f aotory  in  Londoa  He  proved  the 
MtlmUBSprovidiiMr  for  the  tmlairj  of  Oept  Jervto  not  only  m 
Bilttaij  bat  as  oml  pay.  The  SeoreUury  of  8tate»  when  * 
▼aeaaejr  oocan  In  the  eetabllahment,  informs  the  Commander- 
IfrCUef,  who  recommends  an  offlkser,  and  if  the  Secretary  of 
State  eoBOBTB,  he  ia  appointed.  He  was  not  aware  of  any 
dttQge  in  the  oliloe  flrom  a  eivil  to  a  military  oflloeL  The 
SMTrtazy  of  State  has  entire  control  over  the  officer.  The 
Qilcer  for  the  aerrioe  is  not  necessarily  a  military  offloer,  hat 
hems  net  aware  of  a  civilian  holding  the  post 

Cross-examined  by  James  .- 

In  Us  opfadon  as  Secretary  at  War  he  was  Bopiane  over  the 
whole  army,  as  reported  by  the  Oommittee  on  Military 
Omirfwtlon.   Evnyoffieer  Is  bound  to  obey  the  Olden  of  the 


Secretary  of  State.  He  was  not  aware  that  a  civilian  ever 
made  a  retom  as  to  the  state  of  a  military  corps  liable  to  the 
Matiny  Act  saoh  as  Gapt  Jervis  had  to  make  in  the  poeition 
which  he  held.  He  had  never  known  a  civilian  saDjeet  to 
regimental  orders.  At  any  time  he  eoold  have  commanded 
Capt  Jervis  to  rejoin  his  depot  There  were  many  easea 
where  a  military  officer  received  additional  pay. 

Re-examined  by  Phinn  : 

The  appointment  had  been  called  a  dvfl  appointment; 
TTnder  onQnary  drcamstancea  the  Secretary  of  State  for  War 
does  not  Interttore  in  military  appointmenta. 

Are  you  aware  of  any  case  in  which  a  cirilian  has 
performed  such  duties — such,  for  instance,  as  com- 
manding the  armoury  Serjeants  ? 

I  am  not 

By  the  Oonunittee : 

The  Secretary  of  State  ooald  have  directed  Capt  Jervis  to 
join  his  regiment 

PAtnn.— How  has  the  office   in    t^^^^^on  been 
treated? 
It  has  been  called  a  dvH  office. 

Major  Jervis  M.P.,  examined  by  H.  James: 

Up  to  1864  he  performed  the  ordinary  duties  of  an  artillery 
officer.  In  ISMhe  waa  ordered  to  Americaon  the  part  of  tiia 
Board  of  Ordnance,  and  whilst  there  received  extra  pay.  In 
18M  he  was  ordered  to  report  himself  to  CoL  Dickson  at 
Enfield  for  service  at  Bhrmingfaam.  He  did  report  himself  to 
OfriL  Dickson,  who  was  his  saperior  offloer.  The  only  appoint- 
ment was  that  made  by  a  letter  from  Col.  Bingham,  Depaty- 
Adjatant-GeneraL  who  was  acting  as  HastdvOeneral  of  the 
Ordnanoa  His  dnties  were  to  examine  all  the  rifles  brooght 
into  the  serviceL  In  pnrsasnce  of  a  regimental  order  he  pro- 
ceeded to  Bnfleld.  It  was  against  his  wish  to  go  to  Enfield  or 
to  come  to  Londoa  tn  18W  he  was  employed  m  London,  and 
had  entire  command  over  a  new  corpe  of  armonry  Serjeants 
who  were  subject  to  coarts-martial  and  liable  to  be  tried  onder 
the  Mutiny  Act  Tliey  stood  in  the  same  relation  to  him  as  a 
private  bora  to  his  officer  in  the  line.  Substantially  his  duties 
bad  been  the  same  at  all  three  places.  He  was  first  elected 
for  Harwich  in  1869.  No  objectloa  had  been  taken  until  the 
present  time,  when  a  legal  gentleman  stood  against  Udl  On 
the  1st  Jaa  1866  he  waa  ordered  to  join  his  regunent 

Byi^tfm: 

He  had  command  of  tiie  armoory  Serjeants  by  virtue  of  his 
consmission.  He  had  deiks  under  him,  some  behug  dvilians 
and  some  military.  In  1868  a  change  was  made  in  the 
emolument  paid  him,  but  he  draw  the  whole  throogh  his 
regimental  agent 

To  Mr.  Armstrong: 

The  orders  I  received  were  regfanental  orders.  I  wasboond 
to  obey  them. 

General  Feel  was  next  examined,  and  stated  : 
That  he  was  a  member  of  the  Committee  on  Military, 
Organisation.  He  agreed  in  tiie  report  of  that  committee.  He 
beneved  that  If  a  question  arose  between  the  Commander4n- 
Ohief  and  the  Secretary  of  State,  the  authority  of  the  latter 
would  be  paramount  The  appointment  to  such  a  positionaa 
that  held  by  Capt  Jervis  lay  with  the  Secretary  of  State.  The 
Commander-hi-Chlef,  on  being  applied  to^  recommended 
oflBoers  for  the  appointment 

Cross-examined  by  Pfttnn  .- 

An  oflloer  is  bound  to  obey  every  order  of  the  Secretary  of 

The  Chaibman  said:— The  oommittee  are  of 
opinion  that  the  appointment  in  question  was  not 
«  an  office  or  place  of  profit "  within  the  meaning  of 
the  Act;  but  that  it  was  extra  work  giren  to  a 
commissioned  officer,  which  he  was  bound  ta 
execute  imder  his  commission. 
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Tre(&ie«%,  May  2, 1866. 

12at/aMy  c&'rector— 7n/IuMO0 — EkcHcfn  expeHBes—IOml 
agreemmt'^Hean(M'^€kmvenati(m9--^17  {f  18  Ftct 
c.  102. 

iln  alhaaHoin  in  a  petition  that  an  agreement  was  entered 
into  between  two  candidates  in  the  same  interest,  that 
one  should  use  his  influence  and  that  the  other  mould 
pay  the  erpenses  of  the  ekctum^  must  be  svqpported  by 
the  dearest  possibk  evidence, 

A.  was  a  director  of  the  Z,  BaUway  Company,  whose 
Hne  runs  into  the  borough  of  H^  and  communicates 
with  a  Hne  of  packets  p^ng  between  H»  and  the  Con^ 
tinent,  B^  a  stranger  to  the  electors  of  H*,  joined  A. 
in  contesting  the  borough  on  Conservative  principles^ 
and  they  were  suecessfulf  sixty  out  of  the  sixty'three 
eapkyiss  of  the  Z.  company  at  H,  voting  for  A.  and 
B.  A  petition  was  in  due  course  presented  against 
the  return  tqpon  the  following  ground:  '*  That  tt  was 
corruptly  and  tadawfidbf^  agreed  by  and  between  A, 
and  B,  be/ore  the  electum  that  the  aaid  A,  should 
tmdubf  use  the  influence  of  himseif  and  the  Z,  com" 
pony  (whereof  he  was  the  deputy  chairman  and  a 
director)  with  and  over  voters  for  and  in  the  said 
bonsugh  in  favour  of  the  saia  B^  and  that  the 
said  B,  should  in  consideration  thereof  pay  and 
bear  the  expenses  of  and  attending  the  election 
of  the  said  A.  or  some  portion  thereof;**  averment 
if  the  payment  of  the  expenses  and  return  of  the  said 
B,  In  support  of  this  aUegation  D.  was  called  as 
a  witness,  and  swore  that  he  met  B,  in  H.  at  the  time 
of  the  election,  and  mentioned  to  him  the  terms  of  the 
rumoured  agreement,  and  that  B.  r^Hed,  ^EssentiaUy 
that  is  so,  but  it  does  not  contain  all  the  conditions. 
On  the  other  hand,  A,  and  B,  swore  that  no  such 
agreement  had  been  entered  into,  and  that  A.  had  paid 
all  his  own  expenses : 

Held,  that  A.  and  B.  were  duly  elected;  that  there  was 
no  evidence  of  undue  influence;  that  the  agreement 
alleged  in  the  petition  had  not  been  entered  into,  and 
that  the  petition  was  frivolous  cmd  vexatious. 

This  was  a  petition  presented  against  the  retom 
of  Henry  Jerris  White  Jenris  and  J<^  Kelk, 
sitting  members  for  the  borough  of  Harwich,  by 
the  following  electors  of  the  borough:  —  John 
Gumey  Kelley  Burt,  doctor  of  physic  ;  Frederick 
Eyerard,  draper;  William  Haylett,  shoemaker 
Elijah  Race,  innkeeper ;  George  Nalborough,  grocer 
John  Lewis,  shipowner;  William  Sallows,  baker 
John  Baker,  gentleman ;  and  Jamea  Norman,  green- 
grocer. 

The  material  parts  of  the  petition  are  the  fol- 
lowing:— 

That  it  wu  oorrqpflyMidiinlawfpHy  agreed  liy  and  between 
Ihe  Hid  Henry  Jerrls  white  Jerrie  and  John  Kelk  before  the 
■aid  eleotion,  ihat  the  said  Beniy  Jenris  White  Jervis  ehoold 
nndoly  use  the  infloenoe  of  himself  and  the  Oraat  Eastern 
BaHway  Oompany  (whereof  he  was  then  depaty  ohalzman 
•ad  director)  wldi  and  orer  voten  forandinthesaidboroiurh 
In  favonr  of  the  lald  John  Kelk,  and  that  the  said  John  $elk 
■hoold  in  oonaideradon  thereof  pay  and  bear  the  expenaee  of 
and  attending  the  election  of  the  said  Henry  Jenru  White 
Jenia,  or  aome  portion  thereof,  and  the  aald  John  Kelk  pro- 
Biaed  the  aald  Henry  Jerria  White  Jenia  to  pay  and  bear  the 
•aid  expenaea  in  order  to  indtioe  the  aald  Henry  Jerria  White 
Jenria  to  endeaTour  to  prooare  tiie  return  of  the  said  John 
Kelk  aa  a  bnigeaa  to  aenre  in  thia  Parliament  for  the  aald 
borough,  and  the  aald  Henry  Jerria  White  Jerria,  in  oonae- 
qoenoe  of  such  promiae  of  the  aald  John  Kelk,  promlaed  and 
endeaTOored  to  procnre,  and  did  prooare,  the  retiun  of  the 
•aid  John  Kelk  aa  a  borgeaa  to  aerre  in  thia  Parliament  for  the 
said  borough. 

That  in  pnraoanoe  of  the  aald  oorropt  agreement,  and  for 
the  purpose  aforesaid,  the  said  Henry  Jerna  White  Jenria  did 
nndnly  use  the  Inflaenoe  of  himself  and  the  aaid  Great  Eaat- 
emx  Ballway  dompany  with  and  over  votera  for  and  in  the 
•aid  boroQgh  in  f  aroor  of  the  aald  John  Kelk,  aa  well  aa  of 
himaelf,  and  did  thereby  Indnoe  them  to  TOte  for  the  aaid  John 
Kelk  and  for  Mmaelf,  and  did  for  thia  pnipoae  employ  and 
oanae  to  be  employed  for  the  aaid  company  a  large  nnmber  of 
the  said  TOten  oef  ore  and  during  the  said  etoonon,  and  did 


poroliaae  and  eaoae  Ui  be  parehaand  for  the  aald  ooapaBy 
goods  from  a  large  nnmber  of  the  aald  TOtera  before  and 
during  the  aald  election,  and  by  threata  of  withdrawal  of  eoe- 
tom,  and  of  the  Inilietlon  of  other  injury  to  aome  of  the  said 
▼oten^  made  in  order  to  indnoe  them  to  TOle  for  the  aaid 
Henry  Jenria  White  Jenria  and  John  Kelk,  or  to  refknin  from 
▼oting  for  the  aaid  Michael  Willa  and  Jamea  FitaJamea  Ste- 
phen ;  and  by  promiaea  of  money,  custom,  emptoymen^  and 
other  Tatnable  oonaideratlon  made  to  othera  of  the  aaid  Tocens 
in  order  to  indnee  them  tOTOte  or  to  raftain  from  noting  •■ 
aforesaid,  did  indnoe  many  of  the  aaid  Totera  to  vote  for  tte 
■aid  John  Kelk  and  for  hunaelf  the  aaid  Henry  Jerria  White 
Jerria,  and  to  refrain  ftrom  TOting  for  the  aald  MIebael  WiOa 
and  Jamea  FItsJamea  Stiqihea 

That  by  reaaon  of  the  premiaea  the  aald  eleotloB  for  ttke  aald 
boroogh  was  and  la  wholly  nnll  and  void,  and  the  aaid  Henry 
Jerria  White  Jervis  and  John  Kelk  were  and  are  dJaqnaHfled 
and  ineligible  to  be  retnmed  or  to  sit  in  thia  preaent  Parllft- 
ment  for  the  aald  bonm^ 

The  petitioners  relied  upon  17  &  18  Vict,  c  102, 

s.  4: 

Brery  candidate  at  an  election  who  ahaU  oomtptly  by  him- 
aelf, or  by  or  with  any  other  peraon,  or  by  any  other  waors  or 
meana  on  his  behalt  at  any  ttane  either  before,  daring;  or 
after  any  election,  directly  or  indireotlr,  giro  or  provide,  or 
cause  to  be  given  or  provided,  or  shall  be  aoceaaory  to  tbo 
^ing  or  providing,  or  shaU'  pay  wholly  or  In  part  aay 
expenses  ineuned  for  any  mea^  drink,  enterlalnment,  or 

Srovislon  to  or  for  any  person  in  order  to  be  etoeted,  or  for 
ehig  elected,  or  for  the  pnrpose  of  comaptly  Jnftnenring 
such  person  or  any  other  person  to  give  or  refrain  from 

gving  hia  vote  at  such  eleotion,  or  on  account  of  anch  peraon 
kving  voted  or  refrained  from  voting  at  sneh  election,  ahaU 
be  deemed  guilty  of  the  offence  of  treating,  and  shall  forfeit 
the  sum  of  ML  to  any  person  who  shall  sue  f or  tiie  aama 
with  full  ooeta  of  anit,  and  every  voter  who  ahall  commtty 
aeoejyt  or  take  any  anch  meat^  entertainment,  or  provlnan, 
shallbe  incapable  of  voting  at  sooh election,  and  ma  vote,  it 
given.  Shall  be  utterly  void  and  of  none  effect 

Ck>ansel  for  the  petitioners,  JStBAiBftiis^  Seijt^ 
CM:,  said  Dc^. 

For  the  sitting  ^mbers,  Bodwell,  Q.  C^  Bemy 
James,  and  Wolferstan, 

BaUantine,  Serjt  opened  the  case  for  the  peti- 
tioner.— Ten  years  ago  a  question  yory  ainular  to 
the  present  arose  in  connection  with  the  same 
borcragh  of  Harwich,  and  the  member  was  miseated. 
The  Act  of  Parliament  upon  which  the  petitJonega 
rely  is  17  ft  18  Vict  c.  102,  s.  4.  [llie  learned 
Serjeant  read  the  section.]  Now  the  Toters  of  Har- 
wich were  mostly  of  the  nnmbler  daas^  nmnberisg 
altogether  847.  Capt.  Jtftis.  one  of  the  sitting 
members,  at  the  time  of  his  election  was  a  director 
and  d^nty-chairman  of  the  Great  Eastern  Rafl- 
way  Company,  and  a  line  of  thai  company  runs 
into  Harwich  in  connection  with  a  line  of  steamers 
communicating  with  the  continent,  of  which  he  is 
substantially  the  manager.  For  the  purpose  of 
working  his  through  tasmc  agents  were  neoessaiy, 
and  Messrs.  Daniels  and  Oroom,  two  influentUl 
electors,  were  appointed  superintendents  by  Capt. 
Jenris— ^positions  of  ccmsiaerable  weight  in  toe 
town.  They  were  not  the  recognised  agents  of 
Capt  Jenria,  but  were  his  most  rehement  and 
ac&re  psortisaos.  Out  of  the  sixty-three  TOters 
connected  with  the  shipping  or  railway  company, 
em^oyed  and  piud  by  tiie  railway  company,  Mty^ 
seren  or  fifty-ei^t  Toted  for  what  he  called^ 
railway  interest,  i.  s.,  Capt.  Jerria  and  Mr.  Kelk. 
Hie  steam-packet  communication  turned  out  to  be 
a  failure,  and  it  created  great  discussion  on  the 
board  of  the  Great  Eastern  Railway  Company,  and 
it  was  determined,  if  not  to  suspend,  at  all  events 
to  put  it  under  some  new  regulations^  emlnracing  the 
difflnissal  of  Messrs.  Daniels  and  Groom,  and  it  wovdd 
be  part  of  the  case  to  show  that  Capt.  Jervis,  in  spite 
of  the  board,  retained  these  men  in  their  offices.  It 
was  this  railway  and  steam-packet  influence  which 
it  was  contendea  Capt.  Jervis  had  sold  to  Mr.  Kelk. 
It  would  be  proved  tbat  Mr.  Kelk  told  Mr.  Bidder^ 
a  director  of  the  company,  that  he  (Kelk)  had 
'*  promised  to  pay  all  Capt.  Jervis's  expenses  of  the 
election  if  he  wotdd  use  all  his  influence  to  obtain 
.  him  the  seat."    The  agreement  which  proved  fatal 
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EUMmON  PXT.] 


Thb  Bobouoh  or  Harwich  (No.  2). 


[Elbotion  Pet. 


to  a  preTioos  member  for  Hanrich  (2  P.  R.  ft  D.  228) 
WM  not  Terj  disrimilar  from  the  pfesent.  Certaia 
ezpeiiBesbad  been  incurred  by  a  former  candidate 
nith  a  gentleman  named  Eimslie.  The  sitting 
member  had  n6  direct  influence  in  the  borough,  and 
he  made  an  arrangement  with  the  former  candidate 
thai  if  he  would  gire  him  liis  influence  he  would 

Sj  Mr.  Elmslie's  costs.  This  was  held  to  be  an 
egal  agreement  under  the  statute  of  Geo.  8.  The 
learned  seijeant  then  contended,  first,  that  he  was 
not  bound  to  show  that  the  influence  puitdiased  had 
been  used  unduly,  or  that  the  acts  done  came  sped- 
flcally  within  the  acto  forbidden  by  Act  of  Parlia- 
ment, Intrinsically  this  agreement  was  illegal,  for 
H  gaTe  the  railway  company  tiienomineeshipof  two 
members  of  Parliament.  Secondly,  that  this  was  an 
arrangement  forbidden  by  Act  of  Parliament,  being 
an  arrangement  to  induce  voters  to  TOte  in  ac6rtain 
way.    In  support  of  his  argument  he  dted 

17  A  18  Hot  e.  104,  a.  2,  dause  8; 

Sogers  on  ElectioDfl,  286;  and 

ns  BanuU^  cmcy  2  P.  IL  ft  0. 86. 
He  proceeded  to  refer  in  detail  to  this  latter  case 
and  the  agreement  which  there  proTed  fatal,  and 
went  on  to  contend  that  the  agreement  in  the 
pieaent  case  fell  within  the  terms  oi  the  Act  dted, 
which  refers  to  the  making  by  any  person,  directly 
or  indirectly,  any  gift,  loan,  &C.,  &&,  to  or  for  any 
person,  to  induce  such  person  to  procure  or  endearour 
to  procure  the  return  of  any  person  to  serve  in  Par- 
liament Could  they  say  that  a  co*oandidate  was 
not  '^any  person"  within  the  meaning  of  this 
section? 

[We  give  the  learned  Serjeant's  argument  qud 
argument ;  it  was  not  in  any  way  suppcnrted  by  the 
eridenoe  adduced.] 

A  rqxjrt  of  a  oommiitee  to  a  hoard  o/dir^eton  of  which 
fM  ctmaidaU  was  vicB^presidait  cmmot  be  given  in 
emdenee  agamgi  him,  unlets  counsel  tmdertakes  to  om- 
nect  it  with  the  exercise  of  undite  influence  in  the 

John  B.  Owen,  the  secretaiy,  was  putting  in  a 
vsport  of  a  committee  made  to  the  board  of  diziMitors 
of  the  Qieat  Eastern  Bailwav  Ck>mpany  concerning 
Capt  Jervis's  resistance  to  the  proposed  changes  at 
the  packet  station  at  Harwich : 

James  objected  to  the  reception  of  this  evidence. 
Hie  report  of  a  committee  to  a  board  of  which  Capt. 
Jervis  was  vice-president  could  not  be  evidence 
affecting  him. 

Cierk  said  that  the  report  had  reference  to  the 
steam-packet  company,  of  which  he  was  the  con- 
trdling  party  at  Harwidi,  directing  a  complete 
change  of  management,  sudi  as  he  conddered 
adverse  to  his  political  interests  in  Harwich,  and  he 
Ihwarted  the  intention  of  the  committee.  The  pur- 
pose now  was  to  show  that  this  was  a  deliberate 
decidon  of  the  board  long  anterior  to  the  election, 
and  was  with  the  view  to  the  promotion  of  the 
interests  of  the  company  of  whidi  Capt.  Jervis 
vice-preddent. 


The  CoMMiTrBB  stated  fliat  this  report  could  not 
be  evidence,  unless  counsel  undertook  to  connect  it 
dBrectly  by  acts  done  by  tiie  candidate. 

Qerk, — ^If  it  be  sdd  a  resolution  was  made  at  a 
certain  day  it  would  be  refdied,  Tou  must  prove 
the  resolution.  We  thought  we  must  prove  our  case 
ehnmologically. 

Evidence  admitted, 

Mr.  Owen  was  further  examined  by  CUrk^ 
and  stated  that  when  he  went  down  to 
Harwich  with  an  order  signed  by  Mr.  Bidder,  a 
director,  to  change  the  agents,  he  was  told  by  Capt. 


Jervis  to  go  and  consult  Mr.  Goodson  (the  chaii^ 
man)  before  carrying  out  the  order.  He  did  so. 
The  board  passed  a  resolution  in  reference  to  Capt* 
Jervis's  resistance  to  the  change  in  the  manage- 
ment of  the  packet  trafllc,  stating  that  his  inter- 
ference was  ''subverdve  of  the  authority  of  the 
board,  and  calculated  to  prejudice  the  best  interests 
of  the  company." 

Mr.  Bidder,  late  a  director  of  the  railway  board, 
related  a  conversation  wMeh  took  place  between 
himself  and  Mr.  Kelk  with  reference  to  the  agcee- 
ment  between  Mr.  Kdk  and  Capt  Jervis,  that  Mr. 
Kelk  should  pay  Capt  Jervis's  expenses,  in  oond- 
deration  that  he  should  use  all  his  influence  to 
secure  the  return  of  both.  Mr.  Kelk  replied, 
'*  Essentially  that  is  so^  but  tiiose  are  not  all  the 
conditions." 

Cross-examined  by  Joaies.— Brought  the  matter 
before  the  board  on  the  19th  Jul^.  Capt  Jervis 
denied  that  there  was  any  truth  in  it. 

This  closed  the  petitioners'  case. 

For  the  dtting  members  the  only  evidence  given 
was  that  of  the  dttmg  members  themadves. 

Mr.  Kdk  deposed  that  no  agreement,  direct  or 
indirect,  had  been  made  between  him  and  Capt. 
Jervis,  or  any  one  on  his  behalf,  to  pay  any  portion 
of  Capt  Jems*s  election  expenses.  He  hadpdd 
his  own  expenses  only.  Capt  Jervis  pdd  his  own 
expenses. 

Cross-examined  by  C&r£.— It  was  intimated  to 
him  before  he  addressed  the  electors  that  he  ndght 
be  expected  to  pay  Capt.  Jervis's  expenses.  He  saw 
Capt.  Jervis  on  the  subject,  and  it  was  distinctly 
stated  that  witness  should  only  pay  his  own  diareof 
the  expenses.  Did  not  recollect  stating  to  Mr. 
Bidder  that  there  was  such  an  agreement.  If  he 
said  it,  he  stated  what  was  not  true,  and  he  had  no 
recollection  whatever  of  having  said  so. 

Capt.  Jervis  deposed  that  no  agreement  ever 
existed  as  to  the  payment  of  anr  portion  of  hia 
expenses  bv  Mr.  Kdk  or  any  one  else.  He  paid  the 
expenses  himsdf. 

The  Ckaibmak  said  the  committee  were  of  opinion 
that  as  regarded  Capt  Jervis  there  was  not  the 
slightest  evidence  of  the  existence  of  the  alleged 
agreement  He  was  not  present  at  the  interview 
between  Mr.  Bidder  and  Mr.  Kdk,  and  could  not 
be  bound  by  anything  that  took  place  on  that 
occadon. 

Clerk  observed  that,  after  that  intimation  of  the 
opinion  of  Uie  committee,  he  would  not  further  seek 
to  sustain  the  petition.  The  netitioners  were,  he 
submitted,  justified  in  putting  tne  matter  in  oourse 
of  inquiry. 

James  applied  that  the  committee  should  report 
that  the  petition  was  frivolous  and  vexatious. 

CMc  resisted  the  application. 

The  Chaibkah  (after  the  committee  had  con- 
sulted for  a  short  time)  sdd  :^The  committee  are 
unammoudy  of  opinion  that  Capt  Jervis  and  Mr. 
Kdk  were  duly  dected  $  that  no  evidence  of  acts  of 
bribery  or  undue  infiuenoe  has  been  Udd  before 
them ;  that  the  agreement  alleged  in  the  petition  has 
not  been  entered  into ;  and  that  the  petition  of  Mr. 
Burt  and  odier  electors  is  frivokms  and  vexations. 
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Elbction  Pst.] 


Thk  Bobouoh  of  Huddbbsfibld. 


[Elbction  Pbt. 


THE  BOROUGH  OF  HUDDER8PIELD. 

April  24  to  3£ay  8, 1866. 

(Before  Lord  Nxab,  Chairman;  Sir  E.  Colbbbookb, 
Mr.  W.  N.  HOD80N,  Mr.  R.  H.  Pa^bt,  and  Mr.  G. 
O.  Tbbvbltan.) 

Treating — Bribery — Invitation  by  candidate. 

This  vas  a  petition  presented  bj  Matthew  Hale 
and  John  Eastwood  against  the  return  of  T.  P. 
Oros^d,  and  it  allegied  bribery,  treating,  and 
iindne  influence. 

Counsel  for  the  petitioners,  Temple,  Q.  C,  Tindod 
Adanson,  Serjt.,  and  Macnamara ;  and  for  the  sitting 
member,  BoaweO,  Q.  C,  ffannen,  and  Wadtfy, 

'Where  there  it  aa  allegation  of  treating  and  the  proof 
in  aatport  of  it  shows  that  the  candidate,  when  vpon 
the  hustings,  invited  his  friends  to  drink  a  glass  of 
chamfogne  with  Mm,  instead  of  forming  a  procession 
far  the  purpose  of  parade,  evidence  must  be  adduced 
that  the  champagne  was  given  as  an  inducement  or 
reward: 

Held,  that  the  acceptance  of  the  offer  and  the  consump- 
tionofa  certain  quantity  of  ckampagns  by  about  200 
electors,  was  not  treating  within  the  meaning  of  the 
Act  under  the  dreumstances  detailed. 

Temple,  Q.  C,  in  opening  the  case  for  the  peti- 
tioners, said  the  chief  fact  which  he  relied  upon  was 
this,  that  the  day  after  the  polling,  CoL  Crosland, 
in  the  hearing  of  many  persons,  said  he  should  be 
glad  if  his  friends  who  had  supported  him  would 
adjourn  to  the  George  Hotel,  where  he  would  join 
them,  in  order  to  haye  some  refreshment  at  his 
•xpense.  Accordingly,  they  did  adjourn,  and 
champagne  was  dealt  out  to  those  persons.  Col. 
Crosland  was  present,  and  if  he  actually  did  not 
giro  the  order,  he  saw  that  the  liquor  was  adminis- 
tered to  them  in  abundance.  If  he  proved  this  fact, 
that  alone,  he  contended,  would  ayoid  the  election : 
The  Peterborough  case,  2  P.  B.  &  0. 259 ; 
Bogere  on  Blections,  348. 
In  the  jPeterborough  case  a  public  dinner  was  giyen 
after  the  declaration  of  the  poll,  and  110  persons 
aat  down  to  it,  chiefly  TOters,  and  it  was  shown  that 
the  wine  was  paid  for  at  the  cost  of  the  sitting 
member,  the  amount  being  88il  10«.  It  was  urged 
such  a  dinner  afforded  no  eyidenoe  of  corrupt  in- 
tention, but  the  committee  yoided  the  election  upon 
the  fact 

Seyeral  witnesses  were  called  for  the  petitioners, 
who  stated  that  Col,  Crosland  gaye;  the  inyita- 
tion  from  the  hustings,  and  that  the  champagne  was 
duly  drunk  at  the  George  Hotel.  This  evidence 
will  be  found  given  with  evidence  for  Uie  sitting 
member  below. 

BodweR,  Q.  C.  contended,  on  behalf  of  the  sitting 
member,  that  the  facts  proved  did  not  bring  the 
case  within  the  provisions  of  17  &  18  Vict  c.  102, 
8.  4,  by  which  it  is  enacted,  that  every  candidate  at 
an  election  who  should  corruptly  by  himself  or  by 
or  with  any  person,  at  any  time  either  before,  during, 
or  after  the  election,  give  or  provide,  or  should  cause 
to  be  given  or  provide,  any  provision,  &c,  "  in  order 
to  be  elected,  or  for  being  elected,  or  for  the  pur- 
pose of  corruptly  influencing  sucJi  person  or  per- 
sons." The  last  words  were  very  important,  as 
explaining  the  meaning  of  the  section.  The  facts 
were  these : — Col.  Crosland,  the  day  after  the  elec- 
tion, refused  to  have  a  procession,  but  said,  '*  Will 
you  come  and  take  a  glass  of  champagne  with  me?" 
But  there  was  no  proof  that  the  wine  was  given 
''ifor  the  purpose  of  being  elected,  or  on  account  of 
such  person  having  voted  or  refrained  from  voting." 
He  had  already  been  elected,  and  no  person  knew 
of J[the  intention  before  the  election,  therefore  it 


could  not  come  within  the  meaning  of  the  Act.  In 
the  case  of  Cooper  v.  Slade,  Alderson,  B.  said  tiiat 
the  word  ''corrupt"  governed  the  whole  section. 
Vais  was  the  day  idfter  the  polling.  It  might  pos- 
sibly be  contended  that  Col.  Crosland  was  gtul^ 
of  an  illegal  act^  but,  according  to  Baron  Alderson  s 
view  of  the  case,  he  was  clearly  justified  in  doing 
what  he  did.  In  sect  23  of  the  Act  which  makes 
refreshments  to  voters  on  the  day  of  nomination  or 
polling  illegal,  the  word  "corruptly"  does  not 
occur ;  but  in  sect  4,  which  defines  tiie  offence  of 
treating,  it  is  introduced,  and  some  effect  must  be 
given  to  it  To  give  "  corruptly  "  must  mean  "  to 
give  for  reward."  Had  the  case  of  Cooper  v.  Slouie 
been  decided  before  thePeierborotuih  case,  2  P.  R.  &  I>»9 
that  would  have  been  different^  decided ;  but,  sua 
it  stands,  he  cont^oded  that  it  did  not  apply  in  the 
present  instance,  because  in  that  case  it  was  publicly 
announced  that  there  would  be  a  dinner.  At  thi^ 
dinner  the  sitting  member  paid  for  wine  by  agree- 
ment with  the  landlord,  and  for  that  he  was  un- 
seated. He  also  referred  to  the  Dungarvan  case^  2 
P.  R.  &  D.  820.  Even  if  CoL  Crosland  had  given 
the  champagne  on  tiie  polling  day,  it  would  not 
have  avoided  the  election  unless  there  had  been  a 
corrupt  bargain. 

The  evidence  adduced  was  to  the  following  effect: — 

CoL  Crosland  stated  in  his  evidence  that 

His  sqpporten  deidred  to  hsve  a  processioa  through  fha 
to¥m  M  tneir  opponents  had  bad  on  f  onner  oocadona  Ha 
was  strongly  against  itb  He  objected  beosnse  it  wonld  be 
likely  to  distarb  the  tranquilUty  of  the  town,  and  he  desirad 
rather  ^'to  ponr  dl  on  the  troubled  waters."  Before  tbe 
declaration  of  the  poll  he  said  to  his  friends,  "  Instead  of  this 
foolish  thing  (the  procession)  he  wonld  rather  they  wosld 
come  back  and  drmk  his  health  in  a  glass  of  chsmpsgna  *' 
The  thonght  occurred  to  him  Instantaneously,  and  it  had 
never  been  sogsested  to  his  mind  before  to  make  this  pro- 
posal. He  Bpoke  ^  the  assembly-room  at  the  Qeowa 
Hotel,  Just  berora  going  on  to  the  hustings,  to  the  persons  wno 
were  ready  to  walk  with  him  to  the  hustinn,  which  mm 
about  twenty  yards  distant  After  the  declaraoon  of  the  poll 
he  and  his  frlttids  rstnmed  to  the  €^rge,  according  to  hta 
invitation.  There  were  both  electors  and  non-electorB 
present  The  sealing  up  of  the  return  was  going  on,  sad, 
peihaps,  the  retundngcoBcw  may  hare  had  a  glass  of  chaoa- 
pagne  with  the  rest  They  were  all  stsndlng  up  as  the  wina 
was  handed  round.  There  were  no  apeediea,  and  they  did 
not  stop  and  boose. 

Mr.  Nehemiah  Learoyd,  examined  by  Hannenj 

confirmed  CoL  Crosland's  evidence : 

There  was  no  ooooert  but  the  oolonel  spoke  spontaaeofuslir 
The  prooeasion  through  the  town  was  given  up,  andOoL  Oo»- 
land  and  his  friends  came  back  to  the  George  Hotel '  There 
was  a  '^nucleus'*  of  CoL  Crosland's  supportera.  Maaynoi^ 
electors  and  some  opponents  followed  them  in.  Champagne 
was  handed  round  by  waiters.  The  inyltatlon  had  been 
addmaed  to  fifty  or  100  penona  The  wine  waa  drank  aland- 
ing.  We  told  the  waiters  **  just  to  go  ronnd  and  then  stopu** 
ThB  amount  paid  for  the  champagne  waa  10^  8t. 

Thomas  Broadbent,  for  the  petitioners,  examinetl 

by  Macnamara,  stated, 

That  the  invitation  waa  given  from  the  hnsthiga  Col  Groa- 
land  said  he  hoped  all  his  friends  would  go  to  the  Qeorge  and 
take  a  glass  of  champagne.  This  was  said  from  the  huatingeu 
I  went  in  with  othera  Into  the  long  room  at  the  Geofge ;  it 
waa  full  It  will  hold  SOa  They  were  drinking  fthampagna 
I  got  a  glaaa,  and  then  three  of  us  got  a  bottle  to  onrselvea. 
we  ohijnied  the  neck  off  the  bottle.  Col  Crosland  was  fhece 
in  the  early  part  of  the  proceedings.  Witness  had  voted  for 
Col  Crosland. 

Another  witness  for  the  petitioners,  named  Hoyle^ 
stated. 

There  was  a  noise  in  the  George  in  the  long  room  on  tiie 
nomination  day.  I  went  there.  I  found  100  or  200  people  In 
the  room.  I  met  Ool  Groaland  as  I  went  in.  The  people 
were  drinking  champsgne  and  shouting.  I  had  two  or  three 
glaaaea  of  champagne.    After  that  I  left 

Another  witness  for  the  petitioners  named  Wood- 
head  stated  that  the  invitation  was  given  in  the 
long  room  before  the  declaration  of  tiie  poU,  and 
that  it  was  given  in  the  presence  of  200  persons. 

The  CoMMiTTBB  decided  that  the  sitting  member 
was  duly  elected. 
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Elbction  Pjet.] 


Thb  Citt  of  Hebstobd. 


[Elbctiov  Pbt. 


POLLASD*!  CA8S. 

DechraUon^'Evtdgnce, 

Where  there  ts  a  general  aBegaiUm  of  hriberu  in  a  peti' 
tum^  evidence  of  what  a  voter  mad  to  a  third  person 
at  to  a  bribe  received  mag  be  given. 

William  PoUaid  examined  by  Maenamara : 

^  I  kiwfr  Mr.  BichArdwo.  He  promlMd  he  would  TOte  for 
Kr.  T<eetheTn  I  remember  Ida  ooming  into  my  ibop  after  the 
eleetloii  to  buy  eome  traOL  He  ehowed  me  »  eoTerelgiL  It 
WM  thie  SatnrdAy  after  the  eleetloa  on  the  Thuaday. 

Maenamara, — What  did  he  tay  ? 

Hannen  objected. — ^A  statement  made  by  the  TOter 
oonld  not  be  reoeiyed  in  eridence.  If  a  penon  gare 
a  torereign  to  another,  and  said  that  it  was  a  loan, 
or  repiyment,  or  a  bribe,  it  might  be  stated  what 
he  said,  but  he  could  not  be  permitted  to  say  how 
he  had  received  the  sovereign.   They  were  not  deal- 

SI  with  scrutiny,  but  with  a  declaration  of  a  voter. 
r.  Bichardson  might  be  called. 

Temple  said  he  attached  no  weight  to  that,  because 
the  peraon  bribed  was  an  unwilling  witness.  But  it 
had  been  decided  that  where  there  was  a  general 
charge  of  bribery,  the  statement  of  a  voter  was  ad- 
missible.   He  cited 

The  Great  Mwrhm  am.  1  P.  B.  &  D.  16. 

The  jMme  Regie  cue,  lb.  29. 

The  Bridgnonh  caee^  2  P.  B.  A  D.  2§. 

In  the  first  case  the  person  to  whom  the  voter  made 
a  statement  was  allowed  to  give  evidence  of  the 
statement, 

£r(ifiia0i  cited 

Rogers  on  Elections,  484. 
Taylor  on  Evidence,  464. 

The  CoMXTTTEs  decided  that  the  question  oonld 
be  put. 

Question  allowed. 


Tinkxr'8  Case. 
Bribe  to  give  evidenc^-^Testimot^  of  briber-^Ptactice, 

A  witness  stated  that  he  had  given  certain  evidence 
becoHse  C  had  made  him  a  promise  of  money.  It  was 
sav^  to  contradict  this  witness  by  caUing  V. : 

Held,  that  CJs  evidence  was  inadmissible. 

David  Tinker,  in  cross-examination,  stated  that 
a  statement  which  he  had  made  and  signed  was  in 
consequence  of  a  person  named  Clayton  promising 
him  WL  for  the  evidence. 

Temple  proposed  to  call  Clayton. 

Rodtrell  objected. — ^His  friend  could  not  call  one 
witness  of  his  own  to  discredit  another:  (Taylor 
OQ  Evidence,  1109.)  If  the  practice  were  permitted 
Unker  might  be  called  to  contradict  Clayton,  and 
Boontid  injinitum. 

Temple  said,  in  a  great  many  instances  the  witness 
that  was  called  to  prove  bnbeiy  was  unwiUlng, 
varticeps  erindmr.  In  this  case  Tinker  showed  a 
nostile  disposition,  and  was  allowed  to  be  cross- 
examined  in  effect  by  him,  and  he  said  that  the  2QL 
was  offered  for  his  evidence.  He  now  wanted  to  call 
Clayton  to  prove  that  Tinker  had  made  his  state- 
ment without  any  influence  being  exercised  on 
hiuL 

The  CoxMiTTBB  decided  that  the  evidence  was 
not  admissible. 

Evidence  disallowed. 


Doewnents — Returning  officer. 

The  retwming  officer  must  leave  the  documents  of  whicli 
he  has  possessionj  and  which  are  necessary  to  the 
inquiry^  in  the  hands  of  the  committee  clerk. 

Templs. — ^There  is  one  ^int  I  must  mention  to  the 
committee.  The  returmng  officer,  who  was  called 
for  the  purpose  of  producing  certain  documents — 
the  list  of  the  expenses — objects  to  leave  them  in 
tiie  hands  of  the  committee,  unless  he  is  kept  in 
Lcmdoin  at  a  great  expense  during  the  whole  time  the 
case  lasts.  I  anpehend  that  the  committee  have 
power  to  direct  mm  to  leave  his  papers  in  the  hands 
of  their  clerk,  so  as  to  prevent  us  being  put  to  the 
expense  cdf  I  don't  know  how  many  guineas  a- week 
wmch  he  daims  for  his  expenses. 

The  Cbaikxik.— What  is  the  usual  eonrse  ? 

jETomMa.— The  usual  course  is  that  the  pspera 
should  be  given  into  the  hands  dt  the  committee 
clerk.    That  is  the  invariable  course. 

The  Chaxbxak. — ^Is  it  necessary  for  the  committee 
to  make  a  special  order  on  the  subject? 

Temple. — ^No;  it  is  only  necessary  for  the  .com- 
mittee to  direct  that  the  papers  shoidd  be  left  in  the 
hands  of  their  derk. 

The  Chaibmav.— Then  the  pmrs  containing  the 
accounts  on  both  sides  must  be  left  with  the  com- 
mittee clerk. 


THE  CITT  OF  HEBEFOBD. 

May  ^  and  h,  1866. 

(Before  Hon.  Abthub  Duncombb,  Chairman ; 
Hon.  Ai^GSBMON  FuLKs  EoBBToir,  Mr.  Gaoa- 
vxNOR  HoDOKiHsoN,  Mr.  Abthub  Bussbll,  and 
Mr.  Gbobob  Cavendish  Bbntihok.) 

Bribery — Treating — Undue  influence. 

Two  petitions  were  presented  by  electors  of  the 
city  of  Hereford  against  the  return  of  Mr.  Clive 
and  Mr.  Baggallay,  and  they  alleged  bribery,  treat- 
ing, and  undue  influence. 

Counsel  for  the  petitioners,  BaUantine,  Serjt.,  and 
Maenamara ;  for  the  sitting  members,  Cooke,  Q.  C, 
Gijffard,  Q.  C,  and  H.  Matthews. 

Sulhogents — Treating—'Practice. 

Where  it  is  sought  earh  in  t^  case  to  prove  aoency  with 
reference  to  bribery,  be/ore  going  into  the  aUegation  of 
treating,  such  a  course  of  procedure  will  be  considered 
by  the  committee  as  a  virtual  relinquishment  of  the 
adlegation  of  treating. 

The  flrst  evidence  proposed  to  be  adduced  by 
BaUantine,  Serjt.  was  evidence  to  show  that  Mr. 
Grarrold,  the  reputed  agent  of  Mr.  Baggallay,  had 
bribed  through  sub-agents. 

Giffard.—li  this  course  were  taken,  the  charge 
of  treating  must  be  abandoned  in  accordance  with 
the  regulations  laid  down  by  the  committee. 

Baffantine  urged  that  these  resolutions  of  com? 
mittee  mi|^t  be  varied  at  the  discretion  of  the 
committee. 

The  CoMMriTBB  dedded  that  the  allegation  of 
bribery  might  be  flrst  dealt  with;  but  upon  the 
understanding  that  great  stress  would  not  be  laid 
upon  the  aUegation  of  treatir  g  at  any  future  stage. 

Procetbire  allowed. 
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ThB  AtTOBVST-GbNBRAL  V,  BlGHVOND. 


[V.C.  W. 


^^ 


HBottaf — lU-^aamination, 

A  witness  nuy  be  asked,  in  rs^examinaiion,  what  con* 
venation  passed  in  a  oommitteS'roonL  although  the 
evidmce  was  not  in  anjf  part  eHdtea  during  avst- 
examination, 

Bfr.  Boeley,  the  mayor  of  HeTef ord,  was  asked  hj 
BaUantine,  tojt^  in  re-examination,  whether  he  had 
heard  the  proceedings  of  the  candidates  discussed  in 
the  committee-room. 

Giffard  objected.— His  friend  was  entitled  to 
re-examine  as  to  a  conversation  if  part  of  it  had 
been  elicited  in  cross-examination,  and  this  had  not 
been  done. 

The  CoMMiTTBB  thought  theqnestions  might  bepnt. 

The  witness  therenpon  stated  that  he  had  heard 
it  said  in  the  committee-room  that  some  of  the 
▼oters  who  had  promised  to  support  the  Liberal 
canse  were  recemng  money  to  TOte  for  Mr. 
Baggallay. 


Hostile  witnesS'^Tampering, 

1/  it  is  reasonabljf  stqwosed  that  a  witness  hat  been 
tampered  with,  he  majfie  treated  as  hostUe  with  a  view 
to  aiscover  thefaet^ 

"Beary  Evans  was  examined  as  to  having  received 
money  for  his  vote,  and  on  reexamination  bv 
BaUantine  he  was  pressed  as  to  a  statement  whira 
he  had  made  on  a  previoos  occasion  to  the  effect 
that  he  had  received  money. 

Cooke  objected  to  this  mode  of  cross-examination, 
as  there  was  nothing  to  show  that  the  witness  was 
inclined  to  be  hostile. 

Be^antine  anpealed  to  the  committee.-»It  was 
supposed  that  tne  witness  had  been  tampered  with, 
and  his  object  was  to  discover  the  fact.  He  now 
appeared  to  be  hostile,  and  might  be  treated  as 
hostile.  He  proposed  to  ask  the  witness  whether 
he  had  made  a  particular  statement  on  another 
occasion. 


Coobs  objected^— The  Oommon  Law  Pkooedure 
Acts  were  adopted  by  committees,  and  thmr  per- 
mitted the  course  proposed  to  be  adopted  only 
where  a  witness  has  actually  signed  some  declara- 
tion Wliich  could  be  produced. 

The  question  was  pnt»  and  replied  to  t^  witness. 

At  a  subsequent  stage  of  the  examination  of  the 
same  witness,  the  witness  was  being  asked  a  similar 
question,  whien  Ooobs  repeated  his  objection,  and 
ajppealed  to  the  committee.  He  pressed  Us  objec- 
tion that  the  Common  Law  Procedure  Act  requfied 
a  statement  with  a  signature  of  the  witness 
appended  to  justify  such  a  course  as  that  proposed 
by  Serjt.  Ballantine--namely,  the  cross-examina- 
tion of  his  own  witness,  and  treating  the  evidmce 
as  hostile. 

BaOantine  contended  that  the  Common  Law 
Procedure  Act  was  not  applicable.  Eveiy  court 
had  power  to  determine  the  manner  in  which  tiie 
witness  before  it  should  be  examined.  That  power 
had  alwiyrs  existed,  and  it  was  for  the  committee 
to  determine  how  the  question  was  to  be  put. 

After  deliberation  the  Commitxeb  decided  that 
the  questiott  might  be  put 

The  question  was  then  put  thus :  '*  Have  you 
said  that  you  received  in  the  presence  of  your 


husband  51,  from  Mr.  Ralph?"  To  which  the 
witness  replied  that  she  had  received  6L  from  her 
husband,  but  not  from  Mr.  Balph. 

Cowrse  of  examination  allowed. 


Ttlsb'8  Cjlsb. 

Zdstt  "Bepetition  of  naaM— -i^ieecA  ofcounsd. 

Where  the  lists  reooal features  to  which  fatal  objeeticn 
might  be  taken  under  the  strict  construction  of  the 
ordmary  resolutions  of  the  committer  it  is  entirdg  in 
the  discretion  of  the  committee  to  amw  amendment, 

Edward  T^ler,  in  the  course  of  his  examinatioii 
by  Maenanara^  Stated  that  he  was  directed  to  go  to 
Griffiths. 

Giffard  objected  that  the  name  was  not  in  the  list. 

BaUantine  produced  the  list  with  the  name  of 
Griffiths  associated  with  a  man  named  Tyler^ 
but  the  latter  name  occurred  nowhere  in  the  liat^ 
and  the  former  was  numbered  twice,  58  and  70  res- 
pectively. 

Cooke  objected  that  the  repetition  of  the  name 
was  '^^H''^*^  to  mislead.  The  numbers  58  and  70 
were  numerical,  and  the  same  man  could  not  bear 
two  numbors.  The  opening  speech  of  counsel 
should,  according  to  the  pnctice,  name  all  the  pointa 
to  be  relied  upon,  and  the  list  should  bear  them  out. 


contended  that  the  error  was  unimpoi^ 
taut,  and  there  was  power  wiUi  the  committee  to 
amend  the  list. 

The  objection  was  withdrawn, 

Cboibe  remarking  that  he  only  raised  it  for  the  sake 
of  legulari^. 

ExamincUion  contimud. 


Y.  C.  WOOD'S  COTJBT. 

BapQitodlqr  W.  H.  BEmmaiid  R.  T.  BooLi;  Eaqn, 
B«rtitter»4a-Lftw. 


March  28  and  24,  1866. 

ThB  AnOBXBT-GsifXSAL  V.  BlOaMOBB. 

Nuisano&^Abatement-'Ii^unction — Nuisanoes  Removal 
Actf^  England  1855  (18  j<  19  VtcL  c  I2l>— Psfla- 
tion  of  running  stream — Custom. 

No  persons  are  entitled,  on  the  ground  of  there  being  an 
ancient  custom  or  privilege,  at  various  times  and  in 
9arious  proportions,  of  making  a  river  or  running 
sO^sam  to  carry  ^  thSr  sewage  into  drains,  to  ccUott 
the  mMi  aoif  and  pour  it  at  one  time  in  such  a 
manner  and  quantity  as  that  the  river  or  naming 
stream  cannot  perform  itsproper Junction  of  diluting  tne 
sewageonits  passage  down  to  the  lower  riparian  prO' 
prietors,  and  thtts  cause  apoUution  of  the  stream  anda 
nuisanee  ;  and  the  court  will  restrain  the  local  autho' 
rities  ofaparish  from  the  same  being  done  in  future 
if  such  has  become  a  nuisance. 


This  was  an  information  and  bill  filed  on  behalf 
of  the  Attorney-General  against  certain  persona 
constituting  the  board  for  the  repair  of  the  hig^ 
ways  of  the  parish  of  Homsey,  under  the  provisions 
of  the  General  Highway  Act  of  1835  (5  ft  6  WilL  4» 
c.  50),  and  it  praj^  that  they  might  be  restrained 
from  causing  or  permitting,  or  continuing  to  canse 
or  permit,  anr  sewage  from  that  parish  to  flow  or 
be  discharged  into  a  stream  called  the  lioseUe^  and 
from  doing,  or  causiog  or  permitting  to  be  done^ 
any  act  whereby  that  portion  of  the  stream  which 
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Thb  ATTOurBT-GiofBiLiL  V.  BicmcoND. 


[v.c.  w.  • 


llowB  tfaoraogh  the  nel^iboiiiiiig  ptfiah  of  Tottenham 
T^fjbt  be  poUuted. 

Tlie  infomiatioa  and  bill,  amongst  other  things, 
•tated  that  the  aewage  from  &  few  of  the  homes  in 
Hm  pariah  of  Tottenham  had  found  its  way  into  a 
liver  or  nmning  stream  there  called  the  Moselle, 
but  not  to  snch  an  extent  as  to  create  a  nnisanoe, 
or  foal  or  injnie  the  stream;  but  subsequently, 
from  tiie  increase  of  population  and  otherwise,  this 
had  80  pcdluted  the  water  thereof  as  to  beomne  a 
Biiiaaoce,«aDd  instanced  sereral  results  from  this, 
as  the  death  of  fish,  cattle  refusing  to  drink  thereof, 
fc.  Great  complaints  consequently  arose,  and 
applications  were  from  time  to  time  made  to  the 
aomrities  at  Tottenham  to  prevent  this.  A  cor- 
respondence then  ensued,  the  effect  of  which,  and 
the  other  facts  of  the  case,  are  suffldently  stated  in 
the  V.  Cs  judgment. 

The  answer  of  the  defts.  did  not  materially  rebut 
liiese  statements;  they  relied  upon  the  fact  that 
what  had  been  done  had  been  so  done  by  their  pre- 
decessors in  office,  and,  as  such,  they  were  not  res- 
ponstbie,  as  thdr  powers  were  limited  by  the  Gene- 
ral Nuisances  Bemoral  Act  I860,  and  subsequent 
Acts. 

Boltj  Q.  C.  and  £*.  E.  Kajf  for  the  relators. 
W.  M.  Jaauty  Q.  C.  and  ZtJH%  for  the  defts. 


Hie  Vicx-Chaxcbllob  said :— This  is  an  informa- 
tion filed  by  the  Attorney-General  on  behalf  of  the 
local  board  of  health  for  the  district  of  Tottenham, 
and  also  l^  William  Heath,  the  officer  of  the  board 
of  health  of  Tottenham,  against  the  board  for 
repair  of  highways  and  the  local  authority, 
under  the  Acts  of  1855  and  1860,  the  "Nuisances 
Bemoral  Acts."  The  object  of  the  bill  is  to  pse- 
veat  a  nuisance  being  continued,  which  is  alleged 
to  exist  by  the  fouling  of  the  river  or  stream  called 
the  **  MoseUe,"  which,  flowing  from  Homsey,  after- 
wards passes  through  the  parish  of  Tottenham.  As 
regards  the  existence  of  the  nuisance  I  could  not 
have  the  slightest  doubt  that  it  was  created  by  the 
predecessors  of  the  present  local  authority  of  the 
parish  of  Homsqr ;  the  difficulty  in  the  case  is  witii 
regard  to  tlie  position  of  that  local  authority,  its 
non-eorpoiate  character,  and  the  limited  powers 
wliidi  are  conferred  upon  a  local  authority  of  that 
description  \ty  the  Nuisances  Acts.  In  the  year 
1859  the  then  local  authority  constructed  a  sewer 
by  means  of  which  the  drainage  of  Homsey,  whidi 
fomieriy  had  found  iu  way  by  a  variety  of  channels 
throQ^  the  medium  of  the  drainings  from  cesspools 
and  Uie  like,  fell  into  natural  channels  sucn  as 
ditches  and  other  channels  of  that  description,  and 
so  made  its  way  into  the  stream  called  the  Bloselle. 
The  predecessors  of  the  board  thereupon  exercised 
the  powers  conferred  upon  them  by  the  Nuisauoces 
Benaoval  Act  1859,  and  made  one  great  drain  whic^ 
collected  the  bulk  of  the  drainage  from  Homsey 
into  one  channel,  and  poured  it  by  means  (tf  that 
one  channel  into  the  river  MoseUe.  Tii^  took  this 
precaution  only,  whereas,  before  the  usual  mode 
had  been  to  have  ordinaiy  privies,  and,  in  many 
esses,  cesspools,  which  privies  and  cesspools 
were  from  time  to  time  cleansed  out,  and  only  the 
overflowing  water  from  those  privies  and  cesspools 
found  its  way  into  drains,  and  so  percolated  by 
means  of  those  draina  at  various  times  and^seasons 
into  the  river,  so  that  at  any  one  time  there  would 
be  pouring  only  one,  two,  or  three  drains,  as  the 
case  might  he^  meeting  thereby  the  stream  of  the 
river,  the  w^ter  of  which,  of  course,  being  in  mudi 
greater  pn^rtion  to  the  drains  so  gradually  pouring 
in,  would  necessarily,  from  the  very  nature  of  the 
esse,  be  more  or  less  polluted  than  when  the  mass 
of  them  were  together,  and  consequently  the  drainage 


which  so  ran  off  would  be  naturally  absorbed  in  its 
passage  through  the  fields  and  ditches  in  a  great 
proportion  by  the  earth ;  and  further  than  tha^  the 
cesspools  would  retain  all  the  solid  part  of  the 
drainage,  and  the  liquid  portion  of  the  sewage 
would  pass  off.  When  the  works  were  made  in 
1857  by  the  then  local  authority,  they  simply  took 
this  precaution.  They  appear  to  have  compelled 
the  cesspools  and  privies,  and  in  fact  the  whole  of 
the  sewage,  to  pass  en  maue,  as  far  as  they  oould^ 
into  this  one  drain.  But  they  made  pits  or  ** falls'* 
in  the  course  of  the  drain,  by  which  the  heavy 
matter  would  be  deposited.  They  would,  of  course, 
act  as  cesspools  to  a  certain  extent,  and  perform 
the  same  fimctions  as  cesspools;  but,  subject  to 
what  might  be  so.  arrested,  the  remainder  would 
pass  off  without  any  other  precaution  whatever  into 
the  river.  We  have  had  so  much  evidence  in  other 
cases  beyond  the  evidence  in  this  case,  as  wdl  as 
what  common  sense  teaches  us,  so  that  we  know 
perfectly  well  that  any  such  mode  of  arresting  the 
nuisance  arising  from  sewage  is  utterly  defMi^e. 
There  has  been  great  difficulty  in  arresting  it  in  any 
wayj  but  the  simple  process  of  catching  the  soUd 
portion,  and  letting  the  liquid  portion  pass  off, 
cannot  fall  to  be  a  nuisance.  Of  course  I  do  not 
rely  on  the  evidence  which  has  been  given  in  other 
cases  in  arriving  at  my  decision  in  this  case; 
but»  finding  that  the  evidence  which  has  been 
given  in  this  case  is  similar  to  the  evidence  I 
have  had  in  similar  cases,  knowing,  as  I  do, 
that  I  have  every  reason  to  trust  such  eridence 
from  the  experience  I  have  had  in  other  cases, 
I  cannot  entertain  any  doubt  as  to  what  is  the  state 
of  things  here  with  reference  to  the  nuisance  which 
has  been  created.  It  has  been  decided,  both  at  law 
and  in  this  court,  that  no  persons  are  entitled,  on 
the  ground  of  there  being  an  ancient  costoni  or 
privilege,  at  various  times  and  in  various  proportions, 
of  making  the  river  carry  off  their  sewage,  to  collect 
the  whole  mass  and  pour  it  in  at  one  time  in  such 
a  quantity  that  the  river  cannot  perform  the  func- 
tion of  dusting  it  on  its  passage  down  to  the  lower 
riparian  proprieton.  They  are  not  entitled  so  to  do, 
because,  in  so  dmng,  the  nuisance  which  may  have 
been  submitted  to  from  the  prior  right  acquired  by 
other  persons,  if  right  they  had,  is  of  a  totally  dif- 
ferent character,  and  it  issufllcient  tosay  thatit  must 
be  illegal  beomse  of  not  being  that  which  could  have 
been  acquired  by  any  custom  authorising  the 
parties  to  act  as  they  are  doing.  With  reference 
to  this  being  a  nuisance,  however,  the  correspon- 
dence that  took  place  in  1884  upon  the  subject  is 
quite  dear  and  precise.  A  complaint  is  made  on 
1st  Dec  1864  of  that  which  is  taking  place.  It 
seems  to  have  been  opened  in  1880 ;  but  t&  persons 
waited  a  certain  time,  as  people  will  wait  in  these 
cases  until  it  becomes  intolerable.  In  Dec.  1864 
they  wrote  complaining  of  what  had  taken  place 
to  the  board,  and  the  answer  they  got  from  the 
the  then  board  was  this:  <<Dear  Sir,— Drainage 
from  Homsey  to  Tottenham.— I  am  in  receipt  of 
your  favour  as  to  the  above,  which  was  duly  laid 
before  this  board"— that  is  the  Homsev  board, 
''lam  directed  to  inform  you  that  they  have  had 
some  time  in  contemplation  some  works  mitigating 
the  evil  oomphdned  of,  and  that  the  matter  shiul 
receive  their  serious  attention."  Here  is  a  plain 
and  distinct  admission  of  the  existence  of  the 
grievance,  and  nobody  can  doubt,  when  such  a  letter 
as  that  was  received,  that  at  that  time  these  gentie* 
men  saw  plainly  upon  the  evidence,  that  the  course 
they  had  taken  had  aggravated  the  evil,  and  that 
the  people  of  Tottenham  had  been  obliged  to  suffer 
from  tiie  ordinary  common  process  of  drainage  in 
the  manner  I  have  described.  Then  a  letter  is 
written  of  20th  June  1865  complaining  that  nothing 
had  been  done.    In  the  meantime  the  Board  of 
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Health  of  Tottenham  recelyed  numerous  applica- 
Uona  of  which  there  is  no  evidence  in  the  case, 
b^f^nd  what  they  may  have  thought  necessary  to 
justify  them  in  ti^dng  proceedings.    Then  they 
again  write,  and  at  last,  on  the  11th  July,  there 
^omes  this   letter,    which   raises   seyeral   of   the 
questions  now  at  issue  in  the  cause.    It  is  from  Mr. 
Bichmond,  the  flrstdeft.,  and  chairman  of  theHomsey 
Hii^wayBoud:  **IhaTe  to  apologise  for  haying 
allowed  your  oommunications  of  the  20th  and  28rd 
ultimo  to  remain  so  long  unanswered.    The  Homsey 
Highway  Board  did  not  meet  until  Monday,  the 
5th  instant,  when  your  letters  were  taken  into  oon- 
•ideration.    They  haye  requested  me  to.  express  to 
you  their  concern  at  the  state  of  things  there  dis- 
closed, which  is  the  greater  because  they  do  not 
see  how  it  is  in  their  power  toVroyide  a  remedy." 
Th^  do  not  seem   to  dispute  the  fact,  of  the 
ffrieyanoe.    ^'  They  beg  me  to  point  out  to  you  that 
for  a  period  far  beyond  that  of  legal  prescription, 
the  drainage  of  Homsey  has  already  passed  along 
^  Moselle  brook,  and,  in  fact,  that  there  is  no 
other  outlet  for  it."    That  is  no  defence  to  the  pro- 
ceedings  taken.     "They  belieye    that  the  same 
channel  is  also  used  for  a  considerable  portion  of  the 
drainage  of  Tottenham,  which,  as  they  are  informed, 
is  allowed  to  pass  uncoyered  through  one  of  the 
most  populous  parts  of  that  town."    They  cannot, 
therefore,  but  express  surprise  at  the  tone  which  is 
assumed  towards  them  on  the  subject  by  the  Totten- 
ham   board.      With    respect  to   the   threatened 
ulterior  proceedings,  of  course  it  will  be  for  that 
bourd  to  take  its  own  course,  but  I  think  it  right  to 
point  out  that  the  local  authority  in  Homsey  is 
only  an  annual  board"— this  is  the  real  difficulty 
of  the  case—''  constituted  under  the  Nuisance  Be- 
moyal   Act,  that  they   have  not   occasioned  the 
nuisance  complained  of,  assuming  it  to  be  one." 
There  is  a  little  safeguard  put  in,  which  was  not  in 
the  former  letter,  '*  neither  is  it  within  the  scope  of 
their  powers  to  prevent  it.    That  their  duties  are 
strictly  defined  b^  the  Act  to  which  they  owe  their 
existence,  videUctt,  the  maintenance  of  the  sewers 
as  they  exist,  and   the  preyention  of  nuisances 
within  their  own  district,  and  that  they  cannot 
legally  exceed  them.     An   injunction,    therefore, 
directed  against  them  would  be  wholly  inoperatiye. 
I  trust,  therefore,  the  Tottenham  board  will  hesitate 
before  adopting  a  course  which  can  only  end  in  an 
expensive,  and,  as  it  seems  to  me,  fraitless  litiga- 
tion. I  am  directed  by  the  Homsey  board,  however, 
to  assure  you  that  they  are  not  indifferent  to  the 
complaint  made  by  the  Tottenham  Board  of  Health, 
and  that  they  will  be  willing  to  give  the  best  consi- 
dera^on  to  any  suggestion  that  board  may  make, 
having  for  its  object  a  mitigation  of  the  evil  com- 
plained of."  In  that  state  of  the  case  I  do  not  think 
it  worth  while  to  examine  the  def  ts.'  evidence,  which 
goes  to  this.    The  def  ts.  say,  first,  ''  Tou  took  the 
bottles  of  water  containing  the  samples  from  the 
wrong  place ;  you  took  one  sample  from  a  ten-inch 
pipe  which  is  above  us,  which  drains  four  houses, 
not  so  well  as  we  drain  all  Homsey,  and  the  filth 
from  those  four  houses,  and  which  comes  in  in  an 
unmitigated  form."    It  is  sufficient  to  say  that  the 
filth  from  these  houses,  in  its  most  unmitigated 
form,  cannot  be  equal  to  the  nuisance  of  the  whole 
of  the  parish  of  houses  pouring  its  filth  into  the 
river  in  a  comparatively  mitigated  form  in  one  sense 
of  there  being  these  catches  for  the  solid  matter  on 
its  way.  Secondly,  they  say, "  We  have  witnesses  who 
come  and  tell  you  they  saw  nothing  but  water : "  that 
is  the  way  in  which  it  is  put  over  and  over  again. 
They  went  to  the  outfall  and  saw  nothing  but  water. 
Some  of  the  witnesses  go  so  far  as  to  say  they  did 
not  observe  any  of  those  disagreeable  odours ;  others 
do  not  go  so  far  as  that.  But  the  witnesses  who  say 
they  saw  nothing  but  water  do  not  speak  in  anyway 


to  the  purpose,  because  the  solid  matter  is  stopped, 
as  I  have  stated  ;  but  the  water  which  is  simply 
arrested  has  its  solid  matter  deposited,  to  a  certain 
extent,  in  the  way  I  have  described ;  the  water  beinff 
of  the  filthy  character  of  sewage  water  must  neces- 
sarily occasion  a  nuisance.    Then,  on  the  other 
hand^  the  pits.'  witnesses  clearly  and  distinptly,  not 
only  produce  thkt  one  bottle  of  water,  butsposk  of 
another  bottle  of    water  not    taken    from   the 
ten-inch  pipe^  but  taken  at  the  archway,  where 
the  whole  mass  comes  in.    Further  evidence  was 
produced    of    the    continually    increasing  evil ; 
witnesses  proved  that  during  the  last  hot  season 
the  nuisance  was  very  much  increased.    Tottm- 
luun  has  incurred  considerable  expense  in  purify- 
ing its  river  to  a  great  extent,  and   even   now^ 
the  river  is  not  so  pure  as  it  was  some  years  ago. 
As  regards  the  nuisance  coming  from  Homsey,  it  ia 
disthictly  traced  by  gentlemen  who  go  up  the  river, 
and  find  it  fouler  and  fouler  as  they  proceed,  until 
they  arrive  at  the  place  where  Homsey  is  ponrins 
its  filth  into  it,  immediately  outside  its  own.bordera. 
They  take  care  that  it  shall  pour  out  immediately 
at  the  Tottenham  border ;  they  pour  out  the  whole 
of  their  filth  there ;  it  leaves  them  instanter,  and  ia 
poured'  down  on  to  their  unfortunate  neighboura 
below.    As  I  have  sidd  before,  the  only  difficulty 
which  arises  in  the  case  is  with  regard  to  the  singu- 
lar status  of  the  defts.    So  far,  I  think,  the  defta. 
are  right  in  saying  that  they  are  not  persons  acting 
under  the  Board  of  Health  Acts.    They  are  not  the 
local  board  of  health,  and  therefore  they  have  not 
the  sewers  vested  in  them.    The  only  thing  they 
have  vested  in  them  is  a  certain  power  or  right  of 
preventing    nuisances   by   considerable  authority 
given   to  them  from   time   to   time  to  arrest  a 
nuisance,   when   they  find  it   to   exist   in  their 
own  parish,  and  only  in  their  own  parish.    They 
have  power  to  constract  sewers  for,  the  purpose 
of  arresting  that  nuisance.    The  sewers  are  to  be 
constructed   in   such  a   manner    as   will   enable 
people  to  drain  into  them,  and   they   have  alao 
power  to  compel  people  to    drain   into  them  if 
they  think  fit,  idthough  I  suppose  it  might  be  held 
that  they  have  a  certain  control  over  the  sewear, 
when  all  that  is  done,  and  the  sewer  is  constructed  ; 
yet  I  do  not  find  any  clause  in  the  Act  which  autho- 
rises me  to  say  that,  having  once  opened  the  sew^* 
and  allowed  other  people  to  drain  into  it,  the  board 
from  time  to  time  constituted  have  any  powers  for 
preventing  those  who  have  been  once  allowed  to 
drain  into  it  from  continuing  to  drain  into  it — in 
other  words,  of  shutting  up  their  sewer  against 
drains  which  already  come  into  it.  The  only  section 
of  the  Act  referred  to  during  the  arguments  aa 
showing    that    they   have    sudi   a   power,   waa 
th^'  22nd   section.    But  that  section  vppean  to 
me    to    have    nothing  to   do    with    it,  because 
it   simply    says    this :    '*  Whenever    any  *  ditch, 
gutter,    drain,    or    watercourse    used    or    partly 
used   for  the  conveyance  of   any   water,  filth,  or 
sewage^  buildings,  or  premises  is  a  nuisance  within» 
the  meaning  of  this  Act,  and  cannot  in  the  opinun^ 
of  the  local  authority  be  rendered  innocuous  with- 
out the  laying  down  of  a  sewer  or  some  other 
stracture  along  the  same  or  part  thereof  or  instead 
thereof,  sudi  local  authority  shall  and  they  ana 
hereby  required  to  lay  down  such  sewor  or  other 
structure,  and  to  keep  the  same  in  good  and  service- 
able repair.    It  is  quite  obvious  that  that  relates  to 
nuisances  in  the  parish  of  Homsey.    It  is,  of  course, 
quite  impossible  that  they  can  be  allowed  to  poison 
their  neighbours  for  tiieir  own  advantage.    But  if 
they  endeavour  to  raise  a  rate  for  the  purpose  of 
removing  this,  which  is  no  nuisance,  to  the  parish  of 
Homsey,  it  is  impossible  f oq  them,  as  it  seems  to 
me,  to  raise  a  rate,  under  the  22nd  section  of  the 
Act,  to  authorise  them  to  make  something  else  whiilk 
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hy  stopping  up  all  the  dnixw  which  now  come  into 
the  Moselle^  would  have  the  e£fect  of  confining  to 
the  pariah  of  Horntejr  that  nuisance  which  it  is  their 
duty,  aa  the  local  hoard  of  health  of  Homsey,  to  do 
their  beat  to  avert  so  far  as  they  attend  to  their 
legal  duties  in  the  course  of  their  operations.    The 
court  may  certainly   hold  that  any  existing  local 
authority,  as  it  is  here  termed,  may  be  restrained 
from  the  completion  of  any  act  which  they  are 
about  undertaking ;  at  that  there  caujbe  no  question. 
But  the  difllculty  is  with  respect  to  each  successiye 
board.     I    have   read    cuefully    the    Nuisances 
Bemoval    Act  of    1865,   the   Nuisances   Bemoval 
Amendment  Act  of  I860,  and  the  Board  of  Health 
Act,  which  is  constantly  referred  to  in  both  Acts, 
and  it  seems  to  me  that  under  the  operation  of  the 
two  Acta  of  1855  and  1860  this  highway  board  is 
constituted    as    a   local   authority,    having  those 
limited  powers  which  I  have  described,  having  no 
interest  whatever  in  tlie   propertv   of  the  sewer 
beyond    having   (and  that  possibly  inferentially) 
the  neceasar>'   control   over  it  as  to  any  persons 
dealing    wiUi    it,     but     only    to     that     extent, 
having   no   power    to   stay   anything    which    is 
once  done  by  others  which  does  not  create  a  nuisance 
within  the  parish  of  Homsey;  and,  further  than 
that,  it  is  a  board  which  has  no  permanent  existence, 
because,  if  the  highway  board  or  committee  cease  to 
act,  then  the  authority  of  the  highway  board  is  to 
cease.    By  the  8rd  section  of  the  new  Act  of  I860, 
all  the  authority  of  the  old  committee  is  to  cease ; 
thev  arc  not  to  be  re-elected,  and  no  like  committee 
shall  be  choacn  from  such  place,  and  the  same  body 
or  persona  shall  thenceforth  be  the  local  authority 
for  the  place  as  if  no  such  highway  board  or  com- 
mittee had  been  apnointed  therein.'*    That  brings  it 
then  to  this:  if  this  board,  which  is  constituted 
under  the  Act  of  1855,  shall  be  removed,  or  cease, 
or  drop  in  any  way,  from  that  time  the  Act  of  I860 
will  take  effect,  and  then  the  authority  will  be  in 
the  board  of  guardians  for  the  poor,  or,  if  there  be 
no  such  board  of  guardians,  it  will  be  in  the  over- 
seers of  the  poor.    The  Act  will  be  continued  in 
that  form,  having  what  has  been  properly  called  a 
tM»i  corporation  character.    It  is  in  consequence 
of  persons  succeeding  each  other  in  this  way,  having 
■o  power  of  raising  money  except  from  time  to  time 
for  the  specific  purposes  mentioned  in  the  Act, 
that  the  difficulty  is  created  in  dealing  with  the 
absolute  removal  of  this  nuisance,  in  giving  direc- 
tions,  which   I   could   have   done,   and   which  I 
have  done  over   and  over  again   with   reference 
to  local  boards  of  health,  which  are  held  to  be  cor- 
porate bodies,  and  which  have  resulted  in  their 
taking  the  necessary  steps  to  remove  the  nuisance 
which  had  been  created  by  their  predecessors  in  office. 
With  regard  to  that  part  of  the  case,  therefore,  there 
ii  great  difficulty.    But  tliere  is  one  thing  which 
can  be  done,  and  that  is,  that  these  gentlemen  can 
prevent  anv  further  communication  being   made 
with  their  drains.    Although  they  are  going  out  of 
office  in  a  fortnight,  I  think  it  is  very  desirable 
that  I  should  now  make  a  decree  which  will,  at 
all  eventa,  inform  their  successors  of  what  the  view 
of  this  court  is,  and  that  if  they  are  not  bound,  the 
court  will  know  how  to  deal  with  the  matter,  if  any 
steps  are  taken  by  any  future  board  to  do  tiiat 
whldi  I  have  restrained  the  present  board  from 
dMug,  and  whkdi  is  declared  to  be  a  nuisance.    I 
think  the  present  board  may  properly  be  restrained 
hom  allowing  any  new  communications  from  being 
made  with  their  main  sewer.    I  think  that  that 
main  sewer  la  a  nuiaaaoe,  aa  regards  which  thoae 
who  oommit  it  may  or  may  not  be  dealt  with.    I 
confess  at  the  present  flMMuent  it  appears  to  me  that 
those  who  oentinue  to  pour  their  sewage  into  this 
stream,  although  they  cannot  be  allow^  to  do  it, 
■uy  posaMty  be  dealt  with  individually  by  proper 
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steps  taken  for  that  purpose.  I  can  frame  a  deeree 
in  that  form  now.  Beyond  that  I  do  not  see  any 
way  of  dealing  with  this  case.  As  to  costs,  aa  thi» 
is  a  case  of  considerable  difficulty,  it  is  not  a 
case  for  costs,  as  the  def ts.  cannot  be  said  to  hare 
been  personally  responsible  for  what  has  been  done. 

Decree  according^, 

SoUcitors,  Wm,  Heathy  St.  Helen's-plaoe ;  ToUiim 
and  Songy  Staple-inn. 


^ 
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Satwrdayy  Jan,  20,  1866. 
The  Ovbbsbbbs  of  the  Poob  of  thb  TowvsHire 

OF    HlLTOB  AND  WaKEFIBLD    (apps.),   AMD    TUK 

Ovbbsbbbs  of  the  Towkbhif  of  Bowbs  (resps.) 

Poor-rate — Incorporeal  hereditament — Bight  of  shooting 

— Income  of  aame. 

An  incorporeal  hereditament^  as  a  right  of  ehootingy  im 
not  in  itself  the  subject  of  a  poor-rate.  It  can  etdf 
he  brought  into  account  when  it  improves  and  enhances 
the  value  of  the  hnd  to  which  it  Ulongs, 

Where,  therefore,  the  lordship  of  a  manor  was  vested  in 
certain  trustees,  andbg  an  inchsure  award  (ponfirmett 
by  statute)  the  waste  was  apportioned  amongst  certain 
stint'hoiders  with  a  reservation  (inter  aiia)  of  the 
right  of  all  manner  of  game  vpon  the  said  lands  t9 
those  who  were  before  entitled,  and  the  trustees,  as  such 
lords  of  the  manor,  derived  annuaUg  a  large  sum  of 
tnonevfrom  the  letting  of  the  shooting  over  the  manor ^ 
which  sum  iheg  divided  amongst  the  stint-holders: 

Held,  that  such  sum  could  not  be  computed  in  the  poor- 
rate  assessed  upon  the  property. 

This  was  a  case  stated  under  a  judge's  order 
pursuant  to  sect.  11  of  the  12  &  18  Vict,  c  45,  upon 
an  appeal  against  a  poor-rate.  The  facts  stated  are 
the  following : — 

In  the  reign  of  Charics  I.  the  owners  of  lands 
and  tenements  within  the  manor  of  Bowea  in  the 
North  Riding  of  Yorkshire,  were  customary  tenants 
of  the  Crown  ;  the  said  manor,  with  its  wastes  and 
royalties,  was  then  the  property  of  the  Crown,  and 
consisted  of  portions  ot  the  manors  or  lordships  of 
Middleham  and  Richmond  in  the  said  county,  or 
one  of  them ;  the  whole  of  the  manor  was  sold  by 
that  monarch  to  the  mayor,  commonalty,  and 
citizens  of  London;  in  1656  the  then  customaty^ 
tenants  purchased,  through  the  negotiation  el  a* 
Mr.  Hanby,  their  several  tenements  of  the  silid 
corporation,  and  took  a  conveyance  of  theaft  to 
trustees;  the  trustees  subsequently  conveyed  to 
every  customary  tenant  his  land  in  fee  upMi 
receiving  his  share  of  the  purohase-money,  calcu- 
lated in  the  proportion  which  his  customary  yearly 
rent  bore  to  the  whole  rents  of  the  manor.  At  the 
same  time  the  owners  of  ancient  lands  or  tenements 
within  the  manor  purchased  through  the  same 
negotiation  the  manor  and  its  moors,  wastes,  and 
royalties,  with  some  hereditaments  which  the  Crown 
had  held  in  its  own  possession,  and  the  same  were 
conveyed  to  Mr.  Hanby  by  deed,  dated  the  4th  Aug.^ 
1657.  The  following  is  a  description  of  the  parcels 
in  the  deed : 

All  that  tlie  lofdablp  or  muior  of  Bowes,  wifh  the  riglUb 
membera,  and  SDpiirteiianoet  thereof,  \n  the  mM  ootiiity  of 
York,  end  all  th«t  toU,  tollc^e,  or  eottoin  within  the  saitf 
maaor  of  Bowea,  with  aU  ita  righta,  membera,  Ubertiee,  aaft 
appwrtensDoea  thereto  belonging  and  appertafaihur  hi  the  aaM 
eoanty  of  York,  and  all  that  common  furnace  with  the  appw- 
tenanoea  altaate  and  being  In  Bowea  aforeaald,  and  all  that 
eloae  of  ground  and  pastwr,  together  with  the  eottans  Khsrs- 
npon  bimt,  and   all    other    the  apputenaaeea  thsrMial» 

K 
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belonging,  situate,  lying,  and  being  below  the  castle  in  Bowes 
•foreeaid,  which  said  tolloge,  enstom,  common,  famace,  close 
of,. ground  and  cottage,  with  the  appurtenances,  and  a  mill 
formerly  granted  unto  the  said  Christopher  Hauby,  are  in  the 
'  Indenture  now  in  the  recital  expressed  to  be  charged,  and  for 
'Cver  to  contloae  charged  witli  and  liable  to  the  pajrment  of 
the  yearly  fee-farm  rent  of  20L  ic. ;  and  also  all  wastes,  waste 
ground,  commons,  heaths,  furzes,  moora,  marshes,  ways,  void 
^ound,  woods,  underwoods,  streams,  banks,  rivers,  waters, 
watercourses,  fishings,  fowllngs,  hawkings,  huntings,  mines  of 
coal  and  load,  opened  and  not  opened,  quarries,  reversions, 
rents,  services,  heriots,  fines,  amerciaments,  court«  leot,  courts 
baron,  and  view  of  frankpledge,  and  all  other  courts,  liberties, 
perquisites,  and  protlts  of  the  ssid  courts,  and  of  all  other  the 
premises,  goods,  and  chattels  of  felons  and  fugitives,  felons  of 
themselves  and  of  persons  ontlawed,  attainted,  condemned, 
and  of  persons  put  in  exigent,  waifes,  eatrays,  deodands, 
estovers,  common  of  estovers,  fairs,  markets,  and  profits  of 
fairs  and  markets,  oourli  of  pie  pondre,  daties,  customs, 
plokage,  emoluments,  immunities,  freedoms,  and  heredita- 
ments whatsoever,  within  the  townships,  parishes,  hamlets, 
precincts,  territories  of  Bowes,  Boldron,  Sleightholme,  Stoney- 
Keld,  and  the  Spittle,  or  elsewhere  within  the  said  county  of 
Tork,  to  the  said  manor  or  lordship  of  Bowes  belonging  to  or 
appertaining  or  accepted,  reputed,  known,  placed,  letten,  or 
enjoyed  as  part,  parcel,  member,  appendant,  or  appurtenant  of 
or  to  the  said  manor  or  lordship,  or  reputed  manor  or  lordship 
aforeflaid. 

The  grant  contained  an  exception  of  fee-farm 
rents  and  anything  previously  conveyed  or  con- 
tracted to  be  conveyed  by  the  said  corporation.  By 
deed  dated  the  Ist  Oct.  1658  Mr.  Hanby  conveyed 
the  manor  with  the  wastes,  commons,  and  heredita- 
■  ments  before  mentioned  Cexcept  the  toUage,  the 
castle,  some  closes  of  land  and  rights  of  pasture 
connected  therewith,  and  all  mines  of  lead  and  coal 
within  the  wastes  and  commons  of  the  manor)  to 
trustees,  and  by  a  declaration  of  trust  dated  29th 
Nov.  16S2  it  was  declared  that 

The  trustees  should  and  would  from  time  to  time  and  at  all 
times  from  thenceforth  fur  ever  permit  and  suffer  every  of  the 
persons  mentioned  in  the  schedule  therennto  annexed,  their 
heirs  and  assigns,  being  tenants  of  the  several  messua^'es, 
laxids,  and  tenements  in  the  said  schedule  contained,  and  then 
in  their  several  and  respective  tenures  and  occupations,  to 
liave  and  convert  to  their  own  uses  respectively  a  rateable 
share  and  proportion  of  the  rents,  issues,  and  profits  of  the 
said  manor  and  premises,  and  of  every  part  and  parcel  thereof 
80  granted  as  aforesaid,  according  to  the  proportion  of  the 
several  ancient  yearly  rents  of  the  said  messuages,  lands,  and 
tenements,  and  of  the  moneys  by  them  respectively  paid  for 
the  purchase  of  the  premises,  which  said  rents  and  moneys 
•  were  set  down,  expressed,  and  declared  in  the  schedule  there- 
unto annexed. 

A  schedule  was  added  to  the  trust-deed  in  which 
was  set  forth  a  list  of  owners,  their  ancient  rents, 
.  and  the  amounts  subscribed  by  each  towards  the 
^neral  purchase.  In  1841  the  then  trustees  filed 
abill  in  Chancery  to  have  the  cesluis  que  trust  ascer- 
tained and  the  trusts  carried  into  effect  under  the 

•  direction  of  the  court,    In  this  suit  it  was  established 
<  thfUt  the  persons  beneficially  interested  were  in  fact 

all  the  then  owners  of  ancient  tenements  in  the 

•  manor,  and  a  schedule  was  made  comprising  their 

navies  an^l  the  respective  yearly  values  of  their 

tjsneipents ;  the  final  decretal  oider  of  the  court, 

liiade  7th  Nov.  1853,  being  that  the  revenues  of  the 

'trusts  rafter  satisfying  current  costs  and  charges) 

should  be  divided  by  the  trustees  triennially  amongst 
the  parties  entitled,  and  that  new  trustees  should  be 
appointed.  By  deed  dated  in  1854  the  manor,  moors, 
wastes,  royalties,  and  hereditaments  were  conveyed 
to  the  new  trustees  upon  the  trusts  and  for  the  pur- 
poses mentioned  in  the  deed  of  the  29th  Nov.  1682 
and  the  decree  of  the  7th  Nov.  1853.  The  trustees 
individually  are  owners  of  ancient  lands  in  Bowes, 
aad  one  of  them  is  a  resident  inhabitant  of  the  town^ 
ship.    Amongst  the  hereditaments  convoyed  to  the 

^, trustees  .with  the  manor  and  royalties  is  a  certain 
moor  in  the  township  of  Bowes  referred  to  in  <the 
parcels  of  the  deeds  of  1657  and  Oct.  and  Nov.  1682, 
containing  at  present  about  11,000  acres,  but  of 
aomewhat  greater  extent  at  the  time  of  those  deeds. 

;  In-.  1766  an  Act  of  Parliament  was  passed  for  in- 

;  closing  Bowes  Moor  and  several  open  fields  or  pas- 
tures in  Bowes.    Under  this  Act  a  portion  of  tfaie 

-   moor  was  divided  and  inclosed. 


By  the  same  Act  the  commissioners  had  power, 
on  request  of  the  majority  of  commoners,  to  except 
out  of  the  inclosurc  any  part  of  the  moor  which 
might  be  considered  not  worth  the  expense  of  cul- 
tivation, and  the  excepted  parts  were  to  remain  as 
if  the  Act  had  not  been  made,  and  the  1 1,000  acres 
and  upwards  of  present  moor  were  excepted  out  of 
the  inclosure  as  not  being  considered  then  capable 
of  profitable  cultivation.  Up  to  and  subsequently 
to  1766,  when  this  division  and  inclosure  took 
place,  the  right  to  depasture  upon  the  moor  was 
vested  in  and  exercised  by  the  owners  of  the 
ancient  lands  and  tenements  only,  being  Jthe  same 
persons  as  were  entitled  to  the  manon^  rights 
under  the  trust-deed  of  1082;  but  between  that 
year  (1766)  and  1856  the  owners  of  some  of  the 
allotment  lands  set  out  under  the  inclosure  Act 
had  acquired  rights  of  common  on  the  moor  by  user. 
This  has  given  rise  to  two  classes  of  owners,  namely, 
owners  of  old  land  which  is  ancient  land,  and  owners  of 
new  land  which  is  an  allotment  under  the  inclosure 
of  1766,  and  Dwners  of  which  acquired  rijjhts  of 
common  by  user,  as  before  mentioned.  The  dif- 
ference between  these  classes  is,  that  the  old  land 
is  entitled  to  manorial  rights  and  the  benefit  of  the 
trusts  of  1682,  while  the  new  land  is  entitled  to 
rights  of  common  only,  and  not  to  participation  in 
the  manorial  rights  or  profits  of  the  said  trust. 

In   1856   a   provisional  order  was  made  by  the 

Inclosure  Commissioners,  under  the  authority  of  the 

General  Inclosure  Acts,  for  converting  the  moor  into 

a  stinted  or  regulated  pasture.  This  order  contained 

the  following  reservation : 

And  that  the  right  and  interest  in  all  mines,  minerals, 
stones,  and  other  sabstraia  under  the  lands  to  be  inclosed, 
and  also  the  right  of  all  manner  of  game  upon  the  said  lands, 
be  not  in  anv  way  affected  or  interfered  with  by  this  inclo- 
sure ;  and  sJl  persons  entitled  to  such  mines,  minerals,  aab- 
strata,  and  game,  have  the  same  rights  of  entry  and  other 
rights  as  heretofore  used  and  enjoyed 

This  order  was  afterwards  confirmed  by  the  20 
Vict.  c.  V.  Since  the  passing  of  the  last-mentioned 
Act,  each  freeholder  has  had  allotted  to  him  there- 
under a  proportionate  number  of  stints  or  pasture- 
gaits  according  to  the  value  of  his  property,  and 
361  stints  were  awarded  to  the  trustees  as  lords  in 
trust  of  the  manor,  which  stints  they  hold  in  trust 
for  the  same  class  of  freeholders  as  tite  entitled  to 
the  manorial  rights  and  profits  under  the  trust- 
deed  ;  and  the  profits  derived  from  these  stints  form 
an  item  in  the  trustees'  annual  account  of  receipts 
and  expenditure  hereinafter  referred  to.  The  re- 
maining stints  were  awarded  exclusively  to  the 
owners  of  ancient  lands  and  tenements,  except  in 
the  case  of  the  owners  of  allotment  lands  who  had 
gained  rights  of  common  by  user  as  before  stated. 

An  annual  meeting  of  the  owners  of  stints  or 
cattle-gaits  is  held  on  the  first  Monday  in  February, 
when  five  persons  are  appointed  by  them  field-reeves 
under  the  General  Inclosure  Act,  and  these  field- 
reeves  have  full  power  and  authority  to  manage  and 
regulate  the  moor  so  far  as  relates  to  the  herbage, 
and  in  order  to  defray  the  expenses  they  raise 
money  by  a  rate  levied  under  the  powers  of  the 
General  Inclosure  Act.  The  fields-reeves,  amon^ 
other  duties,  have  to  protect  the  moor  from  over- 
stocking by  stint-owners,  and  ft'otti  trespasses  hy 
Strangers*  cattle.  Another  -duty  of  the  ^eld-reeves 
is  to  look  after  and  take  care  tk  the  'cattle  on  the 
moor,  and  for  this  purpose  they  have  -shepherds,  and 
by  arrangement  between  th6  *field-r6feves  and  the 
trustees  these  shepherds  -Assist  th^  ^i^tlmekeepers 
and  watchers  to  preserve  the  gaiti^  Oft  the  moor ;  a 
yearly  sum  being  allowed  for  that  ^titpose  by  the 
'"'trustees  towuds  the' expense;  the  trustees  appoint  a 
gamekeeper,  who  is  pidd  by  them  excTlisif^y,  and 
whbse  tiu!ie  is  entirely  devoted^  thron^lioiit  the  year 
I  to  the  preservation  of  the  gtoie'bn  tW^moor.  They 
I  tUsb  employ  night  and  other  wUt^MSR'when  neces- 
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Miy.  In  the  groRse  seMon  the  trusteefl  issue  tickets, 
now  charged  20^  each,  which  are  licences  to  shoot, 
and  enable  the  holders  to  sport  on  these  moors  for 
twenty  days  from  the  12th  Aug.,  and  then  (after 
«n  intermission  of  the  month  of  September)  for  ten 
days  in  October.  The  trustees  also  let  the  stone 
and  flag  quarries  on  the  moor,  and  publish  a  yearly 
account  of  their  receipts  and  expenditure. 

A  copy  of  the  last  yearly  account  is  hereunto 
annexed,  and  is  to  be  taken  as  part  of  the  facts 
stated  and  awarded.  The  trustees  divide  the  balance 
in  their  bands  triennially  amongst  the  parties  entitled 
who  are  the  owners  of  ancient  lands  and  tenements 
within  the  manor,  the  trustees  themselves  also  par- 
ticipating as  owners.  The  revenue  derived  from 
the  sale  of  these  tickets  varies.  The  following  is  a 
statement  of  receipts  from  tickets  during  the  lost 
«x  years : 

1859  £708 

1860  r>04 

1861   680 

1862  No   licences    issued  in  conse- 

quence of  disease  and  scarcity 
of  birds. 

1863  787 

1864  800 

The  quarries  are  included  in  the  valuation  list  and 
rated  to  the  relief  of  the  poor,  and  so  are  the  stints 
or  pasture-gaits  set  out  to  freeholders ;  but  the  361 
stints  awarded  to  the  trustees  do  not  appear  to  be 
included  in  the  valuation  list  or  to  be  rated.  The 
resps ,  however,  admit  their  rateability,  and  that  the 
quarry,  herbage,  and  cottage  garden  rents,  and 
airrce  that  they  may  be  included  in  the  valuation 
list,  and  that  the  list  may  be  amended  accordingly. 
Many  of  the  owners  of  ancient  lands  entitled  to 
participate  in  income  derived  from  the  trusts 
occupy  their  own  lands  and  stints ;  others  let  their 
lands  to  tenants  either  together  with,  or  separately 
from,  the  stints ;  but  no  sum  is  added  either  in  the 
rate  or  valuation  list  to  the  rateable  hereditaments 
of  any  owner  or  occupier  in  respect  of  such  portion 
of  the  profits  of  the  trust  as  arises  from  the  licences 
to  sport.  It  was  agreed  that  the  Act  of  the  20  Vict. 
c  T.,  the  Ittclos'ure  Act  of  1 766,  and  the  General 
Inclosure  Act,  should  be  referred  to  and  used  so  far 
as  they  related  to  the  case. 

The  questions  for  the  opinion  of  the  court  were, 
whether  the  profits  shown  by  the  annexed  account 
to  bo  received  aad  distributable  by  the  trustees 
under  the  trust  (and  not  already  included  in  the 
valuation  list,  or  agreed  so  to  be  included  as  before 
stated)  were  rateable  to  the  relief  of  the  poor  ?  and 
if  so,  whether  the  rate  should  be  upon  the  trustees, 
or  on  all  or  any  of  the  owners  or  others  in  propor- 
tion to  their  respective  interests,  or  to  the  increased 
ralue  of  their  rateable  hereditaments  in  the  town- 
ship in  consequence  of  such  profits,  or  how  other- 
wise ?  and  the  assessment  committee  of  the  Teesdale 
Union  were  to  amend  the  valuation  list  of  the  rateable 
hereditaments  in  the  said  township  of  Bowes,  or 
cause  a  supplemental  or  substituted  valuation  list 
of  the  rateable  hereditaments  in  the  said  township 
to  be  made  in  conformity  with  the  decision  of  tibie 
court 

E.  James,  Q.  C.  appeared  for  the  resps.,  and  argued 
that  upon  the  facts  no  one  was  liable  to  be  rated  in 
Tfvpect  of  the  profit  made  from  licences  to  kill 
game,  inasmuch  as  the  right  to  the  game  itself  is 
not  attached  to  the  possession  of  any  portion  of  the 
land,  it  being  in  fact  an  incorporeal  hereditament 
enjoyed  by  the  trustees,  and  therefore  does  not 
enhance  the  value  of  the  land  itself. 

Mamatyf  Q.  0.  (O.  Btuce  with  him)  appeared  for 
the  resps.,  and  contended  that  the  trustees  were 
property  rated  ? 


EfraH  v.  Graham,  7  H.  of  L.  Gao.  831 ; 
(Jreaihead  v.  Midey,  3  M.  ft  Qr,  139 ; 
Bruce  v.  HelUwdl  5  H.  <!k  N.  609 ; 
The  Oter$eers  of  Sunderkmd  v.  Sunderland  Umm^ 
18  0.  B.,  N.  S.,  631. 

CocKBtJRN,  C.  J. — I  am  of  opinion  that  onr  judg- 
ment should  be  for  the  resps.  The  right  of  shooting 
in  this  case  is  not  a  matter  in  respect  of  which  the 
trustees,  who  are  the  persons  in  whom  it  has  vested, 
are  rateable.  It  appears  to  me  tliat,  from  what  has 
taken  plape  under  the  Inclosure  Act,  the  wastes  of 
the  manor  over  which  the  lord  had  the  right  of 
shooting  have  become  vested  in  the  commoners,  and 
a  certain  portion  of  these  wastes  has  become  allotted 
to  the  lord  of  the  manor  in  respect  of  his  territorial 
rights.  All  this,  however,  was  done  with  the 
express  reservation  that  the  right  to  the  game  should 
not  be  affected.  Now  I  consider  that  this  reser- 
vation was  a  statutory  conveyance  of  the  right  of 
shooting  to  the  lord.  It  has,  indeed,  been  contended 
that  the  lord  enjoys  the  right  of  shooting  in  common 
with  the  Btint-owners.  But  it  certainly  cannot 
have  been  intended  that  every  one  of  the  stint-holders 
should  have  the  right  of  sporting  over  the  mjor,  for 
this  would  entirely  nullify  the  reservation  itself, 
which  provides,  "that  the  right  of  all  manner  of  game 
upon  the  said  lands  shall  not  be  in  any  way  affected 
or  interfered  with  by  the  inclosure."  If,  therefore, 
instead  ofconflningthe  right  to  the  trustees,  the  Legis- 
lature had  extended  it  to  each  of  the  stint-owners, 
they  would  have  lessened  the  value  of  the  right  and 
thereby  have  invalidated  the  provisions  of  the  trust- 
deed.  It  was  contended  by  Mr.  Manisty  that  the 
reservation  was  inserted  in  order  to  protect  any 
right  of  free-warren  which  might  have  been  enjoyed 
by  the  lord ;  but  I  do  not  think  that  this  was  the 
case.  The  reservation  is  one  that  is  almost  always 
put  into  inclosure  Acts,  by  which  rights  of  common 
are  converted  into  rights  of  ownership,  and  a  portion 
of  the  soil  is  given  to  the  lord.  It  is  very  common 
to  reserve  the  right  of  shooting  to  the  lord  of  the 
manor,  and  I  think  that  this  was  all  that  was 
intended  in  the  present  case.  It  is,  no  doubt,  true 
that  if  the  right  of  shooting  belonged  to  the  lord  of 
the  manor,  and  he  exercised  that  right  himself,  or  let 
it  out  to  tenants  from  whom  he  received  rents,  this 
would  enlarge  the  rent  and  thereby  properly 
indirectly  increase  the  rate.  But  it  is  admitted 
that  a  right  which  is  incorporeal  or  in  gross  is  not 
assessable  to  the  poor-rate.  This,  therefore,  is  the 
only  question— Is  the  right  of  shooting  an  incor- 
poreal hereditament  ?  I  think  that  the  reservation 
leaves  the  right  of  shooting  where  it  was  before,  and 
that  it  remains  vested  in  the  lord  of  the  manor  as  it 
would  in  an  ordinary  freeholder  who  had  conveyed 
away  his  land,  reserving  the  right  of  shooting.  It 
is,  therefore,  a  right  in  the  nature  of  an  incorporeal 
hereditament,,  and  is  not  subject  to  the  poor-rate. 

BLACKBuav,  J. — I  am  entirely  of  the  same 
opinion.  In  order  to  make  the  occupier  of  premises 
rateable  to  the  poor-rate,  it  is  necessary  that  he 
should  be  rated  in  respect  of  a  subject-matter  which 
would  by  itself  be  rateable.  The  subject-matter 
may  certainly  be  enhanced  by  a  thing  in  some  way 
connected  with  its  occupation.  Now  the  question 
here  is,  whether  this  right  of  shooting  is  so  con- 
nected with  the  occupation  of  any  rateable  object 
that  it  would  enhance  the  occupation  and  be  taken 
iolosoooant  la  eslimating  its  value  ?  This  raises 
the  whole  question,  whether  the  right  of  sliooting 
has  been  severed  from  the  rest  of  the  property  and 
has  beeome  a  fight  in  gross.  If  the  f sets  ^ere  Uiat 
the  right  of  shooting  was  still  attached  to  the  land, 
and  an  attempt  were  made  to  reduce  the  rateable 
value  of  the  soil  by  Jetting  out  the  shooting  to 
others,  this  would  perhaps  give  rise  to  some  nice 
questions  of  law,  of  which  I  need  only  say  that  they 
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Q-B.] 


Umwik  and  othbrb  V,  Clabkb. 


[Q.  B. 


yIo  not  arise  here,  bs  I  think  that  the  Inclosnre  Act 
had  the  effect  of  teyering  the  right  of  Bhooting  from 
the  rest  of  the  property.  By  the  8  &  9  Vict.  c.  1 18, 
8.  116,  it  is  enacted  ^<  that  the  right  of  the  soil  of 
and  in  all  land  which  shall  be  conrerted  into  regu- 
lated pastures  shall,  subject  to  the  right  of  the  lord 
of  the  manor  to  all  or  any  oi  the  mines,  mine- 
rals, stones,  and  other  substrata  where  the  same 
shall  be  reserved  to  him  under  this  Act,  and 
to  the  other  rights  given  or  reserved  by 
this  Act,  and  the  award  in  the  matter  of  such 
inclosure  be  vested  in  the  persons  who  under  the 
direction  and  determination  of  such  award  shall  be 
the  owners  of  the  stints  or  rights  of  pasture  there- 
in in  proportion  to  the  shares  or  aliquot  parts  which 
such  stints  shall  thereby  be  declared  liable  to 
of  any  rate  under  this  Act  as  tenants  in  common." 
Therefore,  as  soon  as  the  soil  of  the  moor  is  con- 
verted into  regular  stints,  it  is  vested  in  the  stint- 
owners,  and  as  tenants  in  common  they  would 
under  ordinary  circumstances  have  the  right  of 
shooting.  The  Act,  however,  says  that  the  soil  is  to 
rest  subject  to  the  rights  given  or  reserved  by  the 
inclosure  award,  and  we  must  therefore  look  at  the 
award  to  see  whether  or  not  it  has  the  effect  of 
conveying  the  right  of  shooting  to  the  stint-owners. 
I  certainly  do  not  think  that  there  is  anything 
in  the  reservation  to  show  that  it  has  this  effect. 
The  reservation  gives  notice  that  the  right  of  shoot- 
ing is  reserved  to  those  by  whom  it  was  before 
enjoyed.  The  words  in  the  reservation  were  used, 
I  think,  in  their  popular  sense,  and  meant  that  the 
right  of  shooting  should  belong  to  its  former  owner, 
but  under  a  different  title.  As  regards  the  point 
that  the  stint-holder  received  from  the  trust-fund 
part  of  the  proceeds  'of  the  sporting  licences,  I  am 
of  opinion  that  that  fact  cannot  be  said  to  enhance 
the  value  of  his  occupation  so  as  to  make  him 
liable  to  an  increased  rate. 

Lush,  J.— I  am  also  of  the  same  opinion.  A  right 
of  shooting  is  not  in  itself  the  subject  of  a  rate.  It 
can  only  be  brought  into  account  when  it  improves 
and  enhances  the  ralue  of  the  land  to  which  it 
belongs.  Tlie  question  then  which  arises  is  this, 
is  this  right  incident  and  appurtenant  to  the  soil  ? 
That  must  depend  upon  the  construction  of  the 
Inclosure  Act.  Before  the  inclosure  the  right  of 
shooting  was  certainly  incident  to  the  ownership  of 
the  soil  by  the  lord  of  the  manor,  but  if  the  order 
embodied  in  the  Act  had  the  effect  of  severing  that 
right  from  the  soil  it  created  an  incorporeal  here- 
ditament. What  is  then  the  true  meaning  of  U&e 
words  in  the  order  ?  Of  this  there  cannot  be  any 
substantial  doubt :  it  seems  that  there  was  a  common 
over  which  alargenumber  of  persons  had  right8,and  in 
whom  it  was  intended  to  vest  the  surface  of  the  soil, 
reserving  to  the  lord  of  the  manor  some  of  his 
manorial  and  territorial  rights.  I  have  no  doubt 
whatever  that  this  was  the  intention  of  the  order, 
nor  have  I  any  that  the  words  of  the  order  are 
capable  of  effectuating  that  intention.  The  words 
of  the  reservation  indicate  that  the  lord  b  to  have 
the  right  of  shooting  notwithstanding  that  Uie  sur- 
face of  the  soil  has  passed  to  others.  That  being  so, 
the  right  of  shooting  has  been  severed  from  the 
ownership  of  the  land,  and  ought  not  to  be  taken  as 
increasing  the  amount  of  the  rate. 

JtulffmenifBr  Ikeretpt. 

Attotneya  for  the  appa.,  Ebdcde  and  f^me. 

Attomeya  te  the  respa^  7yai«nd  Avrispn. 


Mondojf,  April  30,  186G. 

XJkwik  akd  othbbs  v.  Clabkk. 

Master  and  servant — Contixwd  to  ssrvs,  hrea^  of—B(mct 
JidesS  GetK  4,  c.  34,  s.  8. 

A  contract  under  the  H  Geo,  4,  c  34,  s.  3,  ty  a  servants 
artificer^  f^^  to  serve  a  master  for  a  certain  term,  is 
not  determined  by  the  conviction  and  imprisonment 
of  the  servant  for  a  breach  of  it,  and  for  a  second 
breach  the  servant  mat/  be  a  second  time  punished. 

In  such  a  case  the  fact  that  the  servant  bono  fide 
believed  that  he  teas  justified  in  point  of  law  in  what 
he  did,  is  immaterial  to  the  question  : 

So  held  by  Blacloburnand  AleUor,  JJ,,  disseatienie 
Shee,J. 

Case  stated  by  justices  pursuant  to  statute 20  &  21 
Vict.  c.  48. 

On  the  13th  Nov.  18(>5  theresp.,who  is  a  workinj? 
cutler  at  Sheffield,  appeared  before  a  justice  of  the 
West  Riding  of  York,  acting  in  and  for  the  boroogb 
of  Sheffield,  in  answer  to  a  summons  issued  at  the 
instance  of  the  apps.,  who  are  cutlerv  manufacturers 
at  Sheffield,  charging  him  with  the  following  offence 
under  the  statute  6  Geo.  4,  c  84. 

That  he  did  on  the  1st  June  1865,  by  memo- 
randum in  writing,  contract  to  serve  J.  Unwin  and 
others  (the  apps.)  as  a  journeyman  in  the  business 
and  employment  of  a  spring  knife  cutler,  for  the  ternn 
of  two  years  from  the  said  1st  June  1865,  at  wages 
at  certain  prices  named  in  the  said  memorandum, 
and  having  entered  into  his  said  service  accord- 
ing to  his  contract,  had  been  in  the  execution  of 
tiie  said  contract  and  otherwise  respecting  the 
same,  guilty  of  a  misdemeanor,  for  that  he  dtth 
on  the  7th  Nov.  1865  before  the  said  contract 
was  completed,  and  on  the  11th  Nov.  still  did,  un- 
lawfully  absent  himself  from  his  service  without 
leave  or  lawful  excuse,  and  without  his  master's 
consent,  and  neglected  to  fulfil  the  conditions  of 
the  said  contract,  contrary  to  the  statute  in  that 
case  made  and  provided. 

At  the  hearing  of  the  case  it  was  proved  before 
the  justice  that  the  resp.  entered  into  his  employ- 
ment at  the  date  of  the  agreement,  and  continued 
to  work  for  the  apps.  till  the  month  of  November, 
when  he  absented  himself  and  refused  to  perform 
the  agreement,  upon  the  ground  that  he  had  applied 
to  the  apps.  to  make  the  same  advance  in  his 
wages  as  had  been  then  recently  made  by  other 
cutlery  manufacturers  to  their  hired  workmen, 
which  application  had  been  refused.  The  resp. 
declared  before  the  justice  that  he  would  not  return 
to  his  work,  but  would  break  the  agreement  and  g<> 
to  prison ;  and,  persisting  in  this  determination,  he 
was  committed  to  prison  for  twenty-one  days  to  be- 
kept  to  hard  labour,  and  his  wages  to  be  abated 
during  that  period ;  which  sentence  was  duly  carried 
out. 

On  the  15th  Dec.  the  resp.  appeared  again 
before  justices  upon  a  charge  under  the  above- 
mentioned  statute,  similar  to  that  already  set  out. 

At  the  hearing  of  the  second  charge  it  was  pi\>ved 
that  since  the  resp.'s  liberation  from  prison  he  had 
not  returned  to  his  work,  but  that  he  had  gone  to 
his  master's  place  of  business  and  dennanded  his 
working  tools  which  had  been  left  there.  He  was 
told  by  one  of  the  apps.  that  he  must  return  to  his 
work  and  carry  out  the  agreement,  which  he  declined 
to  do,  alleging  that  he  consideied  his  agreement 
broken  by  the  imprisonment. 

It  was  contended  by  the  respu*s  attorney  that, 
althous^  the  agreement  might  be  still  in  exutonct^ 
it  oould  not  be  enforced  by  th^  jostioes,  who  had  no 
power  to  commit  the  resp[  to  prison  a  aeccmd  time 
for  the  same  offence. 
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UnWDI  and  OTHBR8  V.  ClARXB. 


[Q.B. 


The  jofttioet  were  of  opinioa  that  the  reap,  bond 
ndt  belieTed  that  he  could  not  be  compelled  to 
return  to  his  employment  after  having  been  impri- 
eoned,  and  that  he  did  not  intend  to  return  after 
kia  dieduuqge ;  and  further,  that  the  agreement  was 
still  in  existence  and  in  full  force  and  operation, 
notwithstanding  the  imprisonment  of  the  resp. 

mie  question  for  the  court  was  whether,  under 
the  circumstances  above  stated,  the  justices  had 
power  to  commit  the  resp.  to  prison  a  second  time. 

Sect.  8  of  4  Geo.  4,  c.  84,  enacts  that, 

If  say  ■errmnt  in  husbandry,  sitiflcer,  Ac  ■hsll  contnot 
with  soy  psTMB  or  penona  to  nerre  him  or  them  for  any  time 
or  timee  whataoerer,  or  in  any  other  manner,  and  shall  not 
snler  into  or  commence  hie  or  hor  genrloe  acoording  to  his  or 
ker  ooDtraet  (such  contract  being  in  writing  and  signed  by  the 
eoDtraetiBg  partieak  or  luiTing  entered  into  rooh  aenrioe  shall 
atoeat  himself  or  herself  from  lils  or  her  servloe  before  the 
tenn  of  the  contract  (whether  soch  contract  be  in  writing  or 
BoOahall  be  completed,  or  neglect  to  fnlfll  the  same,  or  be 
colliy  <rf  any  misconduct  or  misdemeanor  in  the  exeentloo 
ebenoT,  then  it  shall  be  lawfol  for  any  Justice  of  the  peace  for 
tlM  ooimty  fai  whieb,  Aql,  upon  complaint  thereof,  on  oath,  by 
the  person  with  whom  such  servant.  arttOcer,  fto,  shall  have 
ao  eontraeted  to  issue  his  warrant  for  the  apprehension  of 
•oeh  serrantk  artUoer,  Ac,  and  to  commit  him  to  the  House  of 
Cometlon,  to  be  held  to  hard  labour  for  a  reasonable  time 
SMS  eg<ieeaing  three  montha 

Price,  Q.  C.  (  Waddif,  with  him)  for  the  apps.— 
The  justices  should  have  convicted  the  resp.  on  the 
second  occasion,  inasmuch  as  the  first  imprisonment 
dSd  not  operate  as  a  rescision  of  the  contract.  In 
£x  porta  Baker,  7  E.  &  B.  697,  there,  in  delivering 
judgment,  Lord  Campbell,  C.  J.  says :  <'  I  think  a 
fresh  offence  was  committed  when  the  prisoner, 
After  being  liberated  from  imprisonment,  did  not 
■eturn  to  the  service,  because  the  contract  con- 
tinued and  he  absented  himself ;  that  is  a  distinct 
offence  from  the  offence  of  which  he  was  before 
ooDTicted."  [BuLCiLnuRK,  J .  referred  to  Reg,  v.  Youle, 
6  H.  &  N.  758.]  There  the  judges  concurred  in 
thinking  the  conviction  bad,  but  for  confiicting 
reaaoos.  Secondly,  Reg.  v.  Youk,  will  be  relied  upon 
bjr  the  other  side  as  showing  that  a  party  cannot 
he  punished  under  the  statute  who  refuses  to  return 
to  his  service  under  a  bond  fide  belief  that  he  is  jus- 
tified in  not  doing  so,  as  held  by  Pollock,  C.  B.  and 
Bnunwell,  B.,  dMtante  Martin,  B.,  but  it  is  sub- 
mitted that  bona  fides  forms  no  ingredient  in  the 
question.  He  also  referred  to 
Ridtr  V.  Wood,  29  L.  J.  1,  M.  C. 

Quota  for  the  resp. — ^The  object  of  the  Legislature 

in  framing  this  statute  was  to  create  a  criminal 

effence,  as  appears  from  the  use  of  the  words  ''  mis- 

«oodQct  or  misdemeanor,'*   and  for  such  an  offence 

s  man  can  be  but  once  punished.  [Mellob,  J. — ^Th 

section  gives  the  justice  the  power  of  abating  the 

wages  w  a  person  convicted  of  leaving  his  service 

during  the  time  he  shall  be  imprisoned ;  this  seems 

to  show  that  the  question  is  one  of  contract,  and  of 

oontinning  contract.]    Here  the  resp.  at  the  time  of 

his  first  conviction  plainly  refused  to  return  to  his 

•aeryioe,  and  the  breach  of  theoontract  is  an  offence  for 

which  he  should  be  punished  once  for  all.  Secondly, 

the  resp.  absented  himself  from  his  work  under  a 

htm&fide  belief  that  he  was  lawfully  acting  in  doing 

%  and  is  therefore  within  the  first  resolution  of  the 

lajority  of  the  judges  in  Reg,  ▼.  Youle,    ^Black- 

UKH,  J. — ^There  is  in  such  a  case  a  wide  difference 

etween  a  misapprehension  of  fact  and  a  misappre- 

enaion  of  law.    No  man  can  be  justified  under  the 

^tter.] 

Blackburn,  J. — ^In  this  case  the  question  turns 
1  the  construction  of  an  Act  of  Parliament ;  the  point 
laa  been  well  placed  before  us,  and  we  should  gain 
othing  by  taking  time  for  consideration.  My 
rothers  and  myself  have  arrived  at  the  same  deci- 
ion,  though  for  different  reasons.    For  my  own 

jrt,  and  independently  of  the  auUiorities,  I  am  of 


opinion,  with  my  brother  Mellor,  that  our  judg- 
ment should  be  for  the  apps. ;  my  brother  Shee 
arrives  at  the  same  conclusion,  conceiving  himself 
bound  by  the  weight  of  authority,  although  ques- 
tioning its  correctness.  Now  it  is  clear  that  the 
statute  6  Geo.  4,  c  84,  had  for  its  object  the  p|rotec- 
tion  of  masters,  and  if,  as  has  been  observed  in  the 
argument,  it  is  a  one-sided  piece  of  legislation,  the 
best  way  to  secure  a  remedy  is  to  give  it  effect. 
Sect.  8  enacts  that  if  servants  of  the  Idnd  therein 
enumerated  shall  contract  with  any  person  to  serve 
for  any  time  or  times  whatsoever,  and  shall  not 
enter  into  and  commenoe  such  service  according  to 
the  contract  (the  contract  being  in  writing  and 
signed  by  the  contracting  parties);  or,  having 
entered  into  the  service,  shaU  absent  themselves 
from  their  service  before  the  term  of  the  con- 
tract Hn  such  case  whether  in  writing  or 
not)  snail  be  completed,  or  neglect  to  fulfil 
the  same,  or  be  guilty  of  any  other  mis- 
conduct or  misdemeanor  in  the  execution  thereof, 
upon  complaint  before  a  justice  of  the  peace 
it  shall  be  lawful  for  such  justice  to  commit  every 
such  person  to  the  House  of  Correction,  to  be  held 
to  hard  labour  for  a  reasonable  time  not  exceeding 
three  months,  and  to  abate  a  proportionable  part  of 
his  or  her  wages  for  and  during  such  period  as  he 
shall  be  confined,  &c.,  or  in  lieu  thereof  to  punish 
the  offender  by  ahating  the  whole  or  any  part  of  bis 
wages,  or  to  discharge  such  servant,  &c.  from  his 
contract  or  employment,  which  discharge  shall  be 
given  under  the  hand  and  seal  of  such  justice. 
Now  here  the  question  turns  upon  the  meaning  of 
the  words  *'  shall  absent  himself  from  his  service." 
The  facts  are  that  the  reap.,  after  entering  into  a 
contract  within  the  meaning  of  the  statute,  refused 
to  continue  his  service  upon  the  ground  that  his 
master  had  declined  to  raise  his  wages;  stating 
plainly  and  decisively  that  he  would  work  under  the 
contract  no  longer.  Thereupon,  upon  complaint  of 
the  master  before  a  justice,  tiie  resp.  was  committed 
for  twenty-one  days  to  the  House  of  Correction.  At 
the  expiration  of  that  time  he  returned  to  his 
master's  premises,  but  only  for  the  purpose  of  car- 
rying away  his  working  tools,  still  refusing,  as  he 
luul  before  refused,  to  continue  work  under  theoon- 
tract. Upon  this  the  first  question  arises,  via.,  was 
this  second  refusal  to  perform  his  contract  within 
the  meaning  of  the  Act?  I  think  it  was.  The 
contract  was  for  two  years'  service,  and  such  second 
refusal  was  made  at  a  time  when  he  was  bound  to 
serve,  and  this,  in  my  opinion,  amounts  to  an 
absenting  himself  from  his  employment.  It  is  con- 
tended on  his  behalf  that  the  contract  having  been 
already  put  an  end  to  by  his  first  refusal  to  serve, 
and  his  consequent  imprisonment,  he  could  not  be 
punished  a  second  time  under  the  statute.  Upon  this 
we  must  first  see  whether  this  did  in  effect  amount 
to  a  recision  of  the  contract.  All  the  cases  upon 
the  subject  show  that  where  there  is  a  breach  of 
contract  accompanied  by  the  intention  of  not  pro- 
ceeding under  it,  one  of  the  parties  may  elect 
whether  to  treat  it  at  a  breach,  or  repudiate  the 
contract ;  but  this  is  at  the  option  of  the  pafty 
who  is  not  the  wrong-doer.  If  this  were  a  civil 
matter  it  would  be  no  answer  to  an  action  brought 
for  breach  of  a  contract  to  serve  in  June,  to  say 
that  dsmages  had  already  been  recovered  for  a 
former  breMh  in  May.  Then  it  is  said,  upon  the 
authority  of  Pollock,  C.  B.  and  Martin,  B.,  that 
when  once  a  servant  has  been  imprisoned  for 
absenting  himself  from  his  service,  declaring  at  the 
same  time  his  intention  of  not  returning  to  it, 
he  must  be  considered  as  having  been  punished 
once  for  alL  I  find  nothing  in  the  statute  in  sup- 
port of  this  statement  of  the  law.  The  section 
gives  to  the  justices  the  power  of  discharging  tho 
servant.    And  this  course  not  having  been  adopted, 
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Smith  (app.)  v.  Redding  (reflp.) 


[Q.  B. 


it  was  hardly  coDteaded  by  Mr.  Quain  that  the 
contract  was  pat  an  end  to  ;  and  I  see  no  reason 
why  the  justice  should  inflict  punishment  in  respect 
of  an  offence  which  a  servant  threatens  to  commit, 
but  which  he  has  not  yet  committed.  It  might 
'well  be  a  hardship  upon  the  master  where  a  servant 
declines  to  continue  his  service  under  a  contract, 
to  lose  the  benefit  of  such  service  for  the  remainder 
of  the  term.  In  Ex  parte  Baker  in  this  court,  the 
judges  were  unanimous  that  there  was  a  fresh 
offence  for  which  the  party  might  be  punished.  The 
question  came  again  before  the  Court  of  Ex., 
when  the  court  were  of  opinion  that  the  conviction 
was  bad,  Pollodc,  C.  B.  and  my  brother  Martin 
being  of  opinion  that  the  deft,  having  been  once 
convicted  for  a  departure  with  the  intent  of 
quitting  the  service  altogether,  could  not  be  held 
punishable  a  second  time,  my  brother  Brainwell 
dissenting  from  this  view.  I  therefore  think  this 
man  had  not  any  lawful  excuse  for  staying 
away  from  his  employment;  that  by  refusing  to 
return  after  his  flrst  punishment  he  was  guilty  of 
absenting  himself  from  his  service,  and  that  he 
should  have  been  convicted.  As  to  the  second 
point,  it  was  held  in  Tumer^a  case,  9  Q.  B.  80,  that 
although  the  words  *' lawful  excuse"  do  not  occur 
in  the  statute,  the  conviction  was  bad,  as  there 
might  nevertheless  be  some  lawful  excuse  for  the 
absence.  This  case  was  followed  by  Rider  r.  Wood, 
where  it  was  held  that  before  convicting  the  justice 
should  be  satisfied  that  the  deft,  had  Absented  him- 
self without  lawful  excuse,  and  that  he  knew  he 
had  no  lawful  excuse  for  doing  so.  But  that  case 
was  different  from  the  present,  inasmuch  as  here 
there  is  no  mistake  as  to  the  facts.  The  resp. 
thought  here  that  in  point  of  law  he  might  consider 
the  service  at  an  end,  because  of  his  iformer  con- 
viction. He  was  therefore  under  a  mistake  in  law  ; 
and  the  case  comes  within  the  rule  that,  although  a 
person  cannot  be  convicted  for  a  mistake  as  to  facts, 
yet  no  man  can  set  up  in  a  criminal  matter  that  he 
thought  the  law  to  be  different  from  what  it  really 
was.  The  question  of  fnma  Jideg  is  therefore,  in  my 
opinion,  not  an  ingredient  in  the  question.  The 
case  must  be  sent  down  to  the  justices  with  this 
intimation  of  our  opinion. 

Mellor,  J.  concurred. 

Srbb,  J.— I  should  not  have  been  enabled  to 
concur  with  the  view  of  this  case  taken  by  my 
learned  brother,  but  for  the  fact  that  this  point  has 
already  been  before  this  court  and  the  Court 
of  Ex.,  and  that  the  weight  of  authority  ap- 
pears to  be  in  favour  of  the  opinions  they  have 
expressed.  It  appears  to  me.  clear  upon  Ae  con- 
struction of  the  statute  that  for  the  offence  of  not 
entering  upon  his  service,  which  is  one  of  the 
offences  thereby  created,  the  resp.  could  be  punished 
by  a  tnTco  months'  imprisonment,  and  that  having 
undergone  imprisonment  in  respect  of  such  offence 
the  contract  is  at  an  end,  aUd  a  subsequent  refusal 
to  re-enter  upon  the  service  does  not  constitute  an 
offence  for  which  the  servant  can  be  punished. 
Upon  this  point  I  entirely  concur  with  the  view  taken 
by  Pollock,  C.B.  and  my  brother  Martin  in  Retf.  y. 
ioitle.  Then  as  to  the  second  point.  The  law 
expressly  finds  that  the  resp.  absented  himself 
under  a  bona  fide  belief  that  he  was  not  bound  to 
continue  the  service.  The  offence  punishable  under 
this  section  seems  to  me  to  be  something  of  which 
a  man  must  be  gvihy;  that  is  to  say,  there  must  be 
mens  rea.  I  confess  I  do  not  agree  with  my  brother 
Blackburn  in  the  distinctioD  he  draws  between  the 
present  case  and  Rider  v.  Wood,  It  was  there 
decided  that  to  be  punishable  under  the  statute  a 
servant  must  be  acting  without  lawful  excuse,  and 
with  the  knowledge  that   he  was  so  doing.     In 


Reg,  V.  Langford,  Carr.  &  M.  602,  it  was  held  that 
where  persons  riotously  assembled  for  the  purpose 
of  demolishing  a  house,  really  believing  that  it  was 
the  property  of  one  of  them,  and  in  the  assertion 
of  a  supposed  right,  the  act  was  not  a  felonious  one, 
and  within  the  7  &  8  Geo.  4,  c.  30,  s.  8,  even 
though  there  was  a  riot.  So  here  the  reap, 
believed  that  he  was  justified  in  refusing  to  return 
to  the  service  for  which  he  had  already  been 
punished  for  leaving,  and  which  he  supposed  to 
have  determined.  There  was,  therefore,  no  meus  rea^ 
and,  in  my  opinion,  he  ought  not  to  be  convicted. 


Wednesday/,  May  2,  1866. 

Smiih  (app.)  V,  BfiDDCca  (resp.) 

Beerhouse — Keeping  open   at  night — Parish  or  place 
containing  2600  inhaoitanis — 3  ^  4  Vict,  c.  61,  ».  15. 

A  beerhouse  is  situate  in  the  hamlet  of  TF.,  ir/u'cA  main- 
tains its  own  poor  and  has  its  own  overseers^  but  is 
within  the  Lichfield  Poor  Law  Union,  The  hamlet 
contains  less  than  2500  inhabitants,  but  it  is  in  the 
parish  of  St,  Michaels,  Lichfield,  which  contains  a 
pojmlatlon  exceeding  2500; 

HM  that  the  beerhouse  was  entitled  to  be  kept  open  tiU 
eleven  p.m.,  as  being  wit/tin  a  parish  the  papulation  of 
which  exceeded  2!}00. 

The  app.,  a  duly  licensed  beerhouse-keepar  in 
the  hamlet  of  WaU,  Staffordshire,  was  convicted 
(Feb.  14,  1866)  under  the  3  &  4  Vict.  c.  61,  s.  15,  for 
unlawfully  keeping  his  house  open  for  the  sale  of 
beer  after  ten  p.m.  on  the  13th  Jan.,  the  said 
hamlet  of  Wall  and  the  said  house  not  being  within 
the  bills  ot  mortality,  nor  within  any  city,  cinque- 
port,  town  corporate,  parish  or  place  the  population 
of  which,  according  to  the  last  Parliamentary 
census,  exceeds  2500  persons,  and  not  being  within 
one  mile  measured,  as  directed  by  the  statute,  from 
any  polling-place  used  at  the  last  election  for  any 
town  having  the  like  population,  and  returning  a 
member  or  membei^  to  serve  in  Parliament. 

The  app.  was  a  beerhouse-keeper  in  the  hamlet  of 
Wall,  in  the  parish  of  St.  Michael's,  Lichfield,  in  the 
county  of  Stafford.  WaU  is  a  hamlet  or  place 
maintaining  its  own  poor,  and  has  its  own  overseers 
and  guardians,  but  is  within  the  Lichfield  Poor 
Law  Union. 

On  the  day  in  question  the  house  was  kept 
open  at  half-past  ten  p.m.,  and  four  men  were 
drinking  in  it. 

The  population  of  Wall  at  the  last  census  was 
niucty-four,  but  the  said  parish  of  St.  Michael, 
Lichfield,  within  which  it  is  situate,  exceeds  2500 
persons. 

The  distance  of  Wall  from  the  polling-place  of 
Lichfield,  which  has  a  population  exceeding  2500 
persons,  was  more  than  a  mile.  The  hamlet  of 
Wall,  like  several  other  places  maintaining  their 
own  poor  within  the  said  parish  of  St.  Michael, 
Lichfield,  has  now  a  separate  church  and  minister, 
and  is  duly  constituted  the  district  chapel  of  St. 
John,  Wall. 

The  justices  were  of  opinion  that  WaU  is  a  place 
of  itself  within  the  meaning  of  the  Act — ^not  within 
one  mile  of  the  actual  polling-place  for  Lichfield, 
although  within  a  mile  of  the  boundary  of  Lich- 
field. 

The  statute  3  &  4  Vict,  c  61,  s.  15,  enacts. 

That  no  penon  licensed  to  sell  beer  or  cider  by  retail  duUl 
have  or  keep  his  hoase  open  for  the  sale  of  beer  or  cider,  nor' 
shall  sofTer  any  beer  or  elder  to  be  dmnk  or  coDSomed  in  or 
at  mieh  honae  at  aojr  hpnr  before  the  honr  of  fire  of  the  doek 
in  the  momlag,  nor  after  twelve  of  the  dock  at  nigh^  of  anj 
day  in  the  week  in  the  cities  of  London  or  Westminster,  fta, 
nor  after  eleren  of  the  dock  wMtin  any  parish  or  plaoa 
within  the  bills  of  mortality,  or  within  any  city,  oinqoe-port,. 
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tovn  corporate-,'  parish,  or  place,  tbe  x>opulAtlon  of  which, 
MDordlnK  to  the  last  Parliamentary  census,  shall  exceed  two 
thopsaad  flvo  hwidred,  or  within  one  znUe,  to  be  measured  aa 
afornaid,  from  any  poUing-place  used  at  the  last  election  for 
any  town  having  the  like  population,  and  returning  a  member 
or  membera  to  Irarliamen^  nor  after  ten  o'clock  in  the  evening 
etoevbera,  and  if  any  nich  jierBon  shall  keep  his  house  open, 
&a,  at  any  other  time  than  as  herolabefore  prescribed  and 
directed,  such  person  shall  forfeit  the  sum  of  forty  shillings  for 
every  offence. 

H,  Matthews  in  support  of  the  conviction. — Here 
tbe  Dutgutrates  have  found  as  a  fact  that  Wail  is 
a  distinct  place  of  itself  within  the  meaning  of  sect. 
15,  and  not  within  a  mile  of  the  polling>place. 
The  conviction  was  therefore  right :  {lieg.  v.  Charles- 
KwM,  20  L.  J.  181,  M.  C)  [LoSH,  J. — ^To  support 
the  conviction  it  must  be  found  not  to  be  within  a 
parish  or  place  containing  2500  inhabitants.] 

A»stie  for  the  app. — It  is  also  stated  that  the 
hamlet  is  in  the  parish  of  St  Michacrs,  Lichfield, 
and  therefore  the  house  could  be  kept  open  until 
eleven  p.ra.:  {Waaiington  v.  Scotty  11  W.  R.  939.) 
The  house  is  in  a  parish,  the  population  of  which 
exceeds  2500. 

By  the  Court. — The  object  of  the  Act  was  to  re- 
gulate the  keeping  open  of  beerhouses  at  night 
according  to  the  wants  of  the  districts,  as  deter- 
nuDed  by  the  population  thereof.  If  a  place  is 
situated  within  a  parish  containing  2500  inhabitants, 
or  is  a  place  itself  containing  that  population,  the 
house  may  be  kept  open  until  eleven  o'clock  at 
night;  but  if  the  population  does  not  reach  that 
number,  it  must  be  closed  at  ten  at  night.  A  place 
may  be  made  up  of  a  number  of  townships,  each 
maintaining  its  own  poor,  as  in  Reg.  v.  CharfesworUi^ 
where  the  township  in  which  the  beerhouse  was 
situate  contaiaed  less  than  2500  inhabitants;  but 
the  place  Holnifirth,  of  which  it  was  part,  contained 
more.  In  this  case  the  question  is  whether  Wall  is 
within  a  parish,  and  with  reference  to  that  question, 
Washington  v.  Scott^  13  W.  R.  939  applies,  and  on 
this  ground  that  case  is  consistent  with  Reg,  v. 
Charksworih,  In  Washington  v.  Scott,  the  place  of 
Bradley  Qreen,  in  which  the  house  was,  did  not 
contain  2500  inhabitants ;  but  the  parish  in  which 
it  was  did.  So  here,  although  the  place  Wall  does 
not  contain  2500,  it  is  within  the  parish  of  St. 
Michael,  Lichfield,  the  population  of  which  exceeds 
that  number.  The  conviction  therefore  cannot  be 
sustained. 

Conviction  quatihed. 


Olding  V,  Wild. 

Salmon  Fishery  Acts — Fixed  engine — Net. 

A  net  was  secured  at  one  end  to  a  pole  teMporarily  fixed 
to  the  soil  OR  the  mttrgin  of  t?»e  channe/s  of  a  tidal 
river^  one-half  of  the  net  being  stretched  across  the 
choMntl  at  low  water  from  a  boat  anchored  to  a  buoy. 
The  fisherman  in  the  boat  waited  his  opportunity,  then 
lei  oHt  the  rest  of  the  net,  and  rowed  round  to  the  pole, 
thus  sweeping  the  river : 

EeU  to  be  a  fixed  engine  witJiin  24  j*  25  Met.  c.  109, 
s.  11,  and  28  ^  29  Vict.  c.  121,  s.  39. 

A  claim  to  fish  in  that  way  by  immemorial  usage  was 
held  to  be  bad 

Case  suted  under  20  &  21  Vict,  c  43. 
At  a  petty  sessions  for  the  county  of  South- 
ampton, at  Lyndhurst,  on  the  9th  Aug.  1865,  an 
information  of  Chas.  Wild  was  heard  against  Chas. 
Olding,  under  the  11th  section  of  the  Salmon 
Fishery  Act  1861,  charging  that  he  the  said  C. 
)lding,  on  the  25th  July  1865,  in  a  certain  tidal 
rater  adjacent  to  the  parish  of  £ling  in  the  county 
}f  Southampton,  and  within  the  said  county,  unlaw- 


fully did  place  and  use  a  certain  fixed  engine,  ^o 
wit,  a  net  temporarily  placed  to  tha  soil  there,  for- 
catching  salmon  in  such  tidal  water  there,  and  of 
which  net  he  the  said  C.  Olding  was  then  and  there  - 
the  owner,  contrary  to  the  form  of  the  statute,  &c. 

From  the  evidence  of  C.  Wild  it  appeared  that 
he  was  employed  by  a  local  society  for  preservation 
of  salmon  to  prevent  illegal  fishing  in  the  lower 
part  of  the  river  Test,  an  estuary  of  the  sea  there. 

That  on  the  2nd  July  he  saw  the  app.  in  a  boat 
with  two  buoys,  at  Horsehead,  between  the  Red- 
bridge  and  Eling  channels.  It  was  morning,  and 
the  half-tide  was  in  about  an  hour's  flood.  That 
app.  drove  in  a  stake  about  the  size  of  a  fold  shore  . 
on  the  mudland  on  the  western  side  of  the  river^ 
The  stake  was  about  14ft.  or  15ft.  long,  and  polnteiiL- 
with  iron  at  the  bottom.  There  was  a  rope  fixed  to 
the  net  and  then  made  fast  to  the  stake.  The  net 
was  then  in  the  boat.  They  had  an  anchor  with  a 
rope,  and  a  buoy  on  to  it  about  the  middle  of  th& 
channel.  They  rowed  from  the  stake  to  the  buojr 
and  picked  it  up,  tailing  out  the  net  at  the  same 
time.  The  net  had  corks  at  the  top  and  lead  at  the 
bottom  to  sink  it.  They  held  on  to  the  buoy  about 
twenty  minutes,  after  which  they  rowed  the  boat 
round  (tailing  out  the  remainder  of  the  net)  to  the-  ■ 
stake,  and  then  hauled  the  stake  up  and  then  the 
net,  catching  about  half  a  dozen  salmon.  On  the 
part  of  the  app.  it  was  admitted  that  he  was  the  . 
owner  of  the  net. 

For  the  defence  it  was  contended  that  a  net  used 
as  above  described  is  not  a  fixed  engine  within  the 
meaning  of  the  llth  section  of  the  Salmon  Fishery 
Act  1861,  explained  by  the  39th  section  of  28  &  29- 
Vict.  c.  121,  and  that  admitting  it  to  be  sudi  it 
came  witliin  the  proviso  that  ^*  this  section  should 
not  affect  any  ancient  right  or  mode  of  fishinfl^ 
as  lawfully  exercised  at  the  time  of  the  passing  ii 
this  Act  by  any  person  by  virtue  of  any  grant  or- 
charter  or  immemorial  usage ; "  and  that  the  app. 
and  others  had  fished  in  the  same  way  from  time 
immemorial.  To  prove  which  as  an  establiahed 
custom  two  witnesses  were  called,  one  of  whom,  ^ 
Henry  Payne,  stated  that  he  was  about  sixty-five  • 
years  of  age,  and  had  been  a  fisherman  all  his  life  ;- 
he  had  fished  the  Eling  river  for  quite  fifty-five 
years.  When  they  went  fishing  they  stuck  a  pole 
into  the  mud,  and  went  round  with  the  net.  They 
remained  there  until  they  saw  the  fish  jump  ;  they 
then  shoot  out  the  remainder  of  the  net  and  fixed 
it  to  another  pole  to  which  they  fastened  the  boat, 
and  then  hauled  the  net  into  the  boat.  These 
stakes  were  not  permanently  fixed.  They  could 
not  fish  in  any  other  way  in  any  river.  One  of  the 
poles,  the  one  that  remained,  was  the  one  they 
made  the  boat  fast  to.  The  pole  was  taken  op  at 
every  haul.  He  had  fished  like  this  with  his  father 
and  grandfather  in  Eling  channel  as  <me  oi  the 
public.  It  was  not  possible  to  fish  for  salmon  in^ 
any  other  way.  He  had  heard  from  his  father  and 
grandfather  that  they  had  fished  in  this  way  all 
their  lives.  John  Lebbern  said  he  was  sixty-one 
years  of  age,  and  had  fished  from  a  child ;  he  had 
been  accustomed  to  fish  in  the  Fling  channel. 
They  stuck  down  a  stake  temporarily  with  a  net  on 
to  it,  and  then  rowed  round  to  the  stake  again. 
Sometimes  they  used  an  anchor  when  they  wanted 
to  lay  to.  He  had  fished  in  this  way  for  more  than 
fifty  yeara,  and  had  heard  his  uncle  say  he  had 
fished  there  before  for  years. 

The  justices  considered  that  a  net  thus  secured.: 
was  a  fixed  engine  within  the  meaning  of  the  llth 
section  of  the  Salmon  Fishery  Act,  and  that  thia 
was  not  an  aadeut  right  or  mode  of  fishing  lawiuUy 
exercised  at  the  time  of  the  passing  of  the  Act  by 
virtue  of  any  grant  or  charter,  or  immemoriiu 
usage,  and  thereupon  convicted  the  app.,  imposin|^ 
the  penalty  of  5/.  and  costs. 
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The  following  questions  were  submitted  to  this 

First,  whether  a  net  secured  at  one  end  to  a  pole, 
«nch  as  described,  temporarily  fixed  to  the  soil  on 
the  margin  of  the  channels  of  a  river,  and  of  which 
about  one-half  was  stretched  across  the  channel  at 
low  water  from  a  boat  made  fast  to  a  buoj  attached 
to  an  anchor,  and  in  which  the  fisherman  waited  for 
a  considerable  time,  and  then  let  out  the  renuunder 
of  the  net,  and  rowed  round  to  the  said  pole,  thus 
taking  a  sweep  of  the  river,  as  above  described, 
is  a  fixed  engine  within  the  meaning  of  the  4th  and 
11th  sections  of  the  Salmon  Fishery  Act  1861. 

Secondly,  whether,  assuming  a  net  so  placed  to  be 
an  engine  within  the  meaning  of  the  statute,  the 
app.  is  entitled,  as  one  of  the  public,  to  fish  for 
salmon  with  such  engine  as  an  ancient  right  lawfully 
exercised  by  virtue  of  an  immemorial  usage. 

M^lUh,  Q.  C.  CBuliar  with  him)  for  the  resps.— 
This  was  a  fixed  engine  within  the  meaning  of  the 
aUtntes.  The  24  &  25  Vict.  c.  109,  s.  11,  enacts 
that,  <'  a  net  that  is  secured  by  anchors  or  otherwise 
temporarily  fixed  to  the  soil,  shall  be  deemed  to  be 
«  fixed  engine ;"  and  then  the  Amendment  Act,  28  & 
129  Vict  c.  121,  s.  89,  provides  that  a  fixed  engine 
ahall  include  any  net  or  other  implement  for  taking 
llsh  fixed  to  the  soil  or  made  stationary  in  any  other 
way.  If  there  was  any  doubt  about  this  net  being 
■M.  fixed  engine  within  the  24  &  25  Vict,  that  is 
removed  by  the  28  &  29  Vict  As  to  the  second 
point,  a  similar  claim  was  set  up  in  Bering  v.  Bird, 
12  !«.  T.  Rep.  N.  8.  SOB,  but  was  held  not  to  be 
legaL 

Cokri^ie,  Q.  C.  for  the  app. — ^In  Tkomat  v.  Jones, 
11L.T.  Uep.  N.S.  450 ;  5B.  &  S.,  the  net  was  used  in 
-a  way  somewhat  like  this,  and  fixed  by  a  stone,  and 
the  court  was  of  opinion  that  the  justices  ought 
not  to  have  found  it  to  be  a  fixed  engine.  [Black- 
burn, J.— That  was  before  the  28  &  29  ^ct  Pro- 
bably the  Legislature  had  heard  of  that  case  and 
pat  in  an  amended  interpretation  of  what  was 
intended  by  ^  fixed  engine "  to  meet  it,  "  made 
atationary  in  any  other  way."]  As  to  the  second 
point,  Bevins  v.  Bird  most  be  conceded  to  be  an 
answer. 

By  the  Ck>i7ST.— This  is  a  very  clear  case  on  both 
points. 

CoHvicticn  affirmed, 

Friday,  May  4,  1806. 

Rbo.  v.  Logkhouse  avd  Wilson. 

<^  warroMto^PubUc  Health  Act—li  ^  12  Vict.  c. 
68 — Voting  papers — Directory  provision — Relator — 
Where  diaqualified. 

l%e  provision  in  sect,  24  and  schedufe  (A)  of  the 
Pubiie  Health  Act,  1848  (11  4-  12  Vict.  c.  631 
requiring  the  voting  papers  to  be  fJkd  up  by  the 
returning  ojpc^,  with  the  number  of  votes  to  which 
4ttch  voter  is  entitled,  is  directory  only,  and  not  com- 
pulsory  (SAee,  J,  dissentiente^, 

A  relator  in  a  quo  warranto  rule,  who  has  acquiesced  in 
and  himself  adopted  the  mode  of  voting  he  now  dtjecU 
lo^  is  disqualified/rom  apphfingfar  vich  a  rule. 

This  was  a  rale  calling  upon  Mr.  Lockhouse  and 
Hr.  Wilson  to  show  cause  why  a  quo  warranto  infor- 
mation should  not  be  filed  against  them  for  exercis- 
ing the  office  of  members  of  the  Local  Board  of 
Health  of  Cottingham. 

It  appeared  that  Cottingham,  which  is  a  non- 
<corporate  district,  was  under  the  provisions  of  the 
Public  Health  Act  1848  (11  &  12  Vict.  c.  68), 
which  Act  provides  for  the  election  of  members  to 


the  local  board,  and  by  sect  13  enacts  that  the 
election  shall  be  bv  the  owners  and  ratepayers  of 
property.  The  20th  section  enacts  that  tae  voters 
shall  be  entitled  to  votes  in  the  following  proportion 
— If  the  property  in  respect  of  which  the  voter  is 
entitled  to  vote  be  rated  at  a  rateable  value  of  less 
than  50/.,  he  is  to  have  one  vote ;  if  of  50/.,  and  less 
than  100/.,  two  votes;  and  so  on,  having  an  ad- 
ditional vote  for  every  SOL  rontal,  up  to  six  votes ; 
■nd  every  person  who  is  owner  as  w^  as  occupier 
is  entitled  to  votes  in  respect  of  such  ownership  and 
occupation,  so  that  he  may  have  in  all  twelve  votes. 
By  section  21st  it  is  enacted  that  the  duurman  of 
the  local  board  shall  preside  at  the  elec^ns.  The 
24th  section,  after  providing  for  the  nominating  of 
candidates,  enacts — 

Bat  if  the  ntimber  bo  nominated  exoeed  tlie  mnnber  to  be 
elected,  tiie  eaid  ohainnan  thftll  caaae  voting  pepera.  in  the 
form  contained  in  the  aohedule  (A)  to  tUs  Act  annexed,  to  be 
prepared  and  filled  np^  and  dial!  insert  therein  the  nunee  of 
all  the  pereone  nominated,  in  the  order  in  which  ibe  nomina- 
tion papers  were  received;  bnt  it  shall  not  be  neoeeeaiy  to 
insert  more  than  once  the  name  of  any  person  nominated. 

The  following  is  the  form  of  the  voting  paper  :^ 

SCHXDULB  (A). 

Farm  of  YiAimg  Paper. 
District  of 


Naof 
▼oting 
pitper. 

Name  and  address  of 
voter. 

Number  of  votes. 

As  owner. 

As  rstopsgrer. 

(The  voting  paper  then  contained  other  particulars 
unnecessary  to  be  referred  to.) 

In  the  present  case  two  vacancies  wero  to  be  filled 
up,  and  there  wero  three  candidates — ^the  twti 
defts.  and  a  Mr.  Mawe,  the  present  rolator,  who  was 
unsuccessful.  Upon  the  9th  Nov.  last  the  election 
took  place,  and  the  chairman  of  the  board,  pursuant 
to  the  24th  section,  caused  voting  papers  to  be 
delivered.  The  columns,  however,  as  to  the  number 
of  votes  as  owner  or  ratepayer  wero  not  filled  in 
with  any  numbers.  The  election  was  had,  and, 
upon  computing  the  votes,  the  chairman  certified 
the  two  defts.  as  being  elected. 

The  rule  was  obtained  upon  the  ground  that,  as 
the  number  of  votes  was  not  inserted  in  the  voting 
papers,  such  voting  papers  wero  illegal,  and  so  the 
election  was  void. 

P.  Thompeon  and  PhiJbrich  now  appeared  for  the 
two  defts.,  and  contended  that  the  provision  as  to 
the  insertion  in  the  voting  papers  of  the  number 
of  votes  each  elector  was  entitled  to  give  was  merely 
directory  and  not  compulsory,  and  they  referred 
to  sections  25,  26,  and  27.  They  also  contended 
that  the  relator  was  disqualified  from  making  this 
application,  for  that  it  appeared  upon  affidavit  that 
the  present  form  of  voting  papers  had  always  been 
adopted,  and  that  two  years  before,  when  he  wss 
himself  chairman  of  the'  local  board,  he  had  issued 
voting  papers  in  the  same  form,  and  had  himself 
been  elected  in  the  same  way,  and  that  he  made  no 
objection  to  the  voting  papers  at  the  time  of  the 
election : 

Bex  V.  Trtttmmy  2  B.  A  Aid.  339 ; 

I2.V.  C»t>«i,16J.  P.215; 

A  V  Slqtht,  6  B.  A  0.  X40. 

Fothejs,  in  support  of  the  rule,  was  called  upon, 
and  he  argued  that  the  provisions  in  sect.  24  were 
conipnlsorv,  and  that  the  voting  papers  wero  ac- 
cordingly invalid  just  as  much  as  they  would  have 
been  if  the  names  of  the  candidates  had  been 
omitted.  He  also  contended  that  the  relator  was 
not  disqualified  from  applying  for  the  rule  by  any- 
thing which  he  had  done : 
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Q.  B.]     Reg.  9,  Sir  Geobgb  Grey,  Bart.  (Secretary  of  State  for  the  Home  Department).    [Q.  B. 


R,  ▼.  Be$ute^,  1  B.  ft  Ad.  684; 
A  ▼.  Piarkyn,  1  K  ft  Ad.  6^ ; 
Comer's  Uiown  Fmctioe,  185. 

BuiCKBusy,  J. — ^In  this  case  there  are  two  points 
made.  The  first  objection  arises  upon  the  24th 
section  of  the  Pablic  Health  Act,  which  enacts 
that  if  the  number  of  candidates  nominated  exceeds 
the  number  to  be  elected,  the  chairman  is  to  cause 
voting  papers  in  the  form  contained  in  the  schedule 
A  to  be  prepared  and  filled  up,  and  shall  insert 
therein  the  names  of  all  the  persons  nominated ; 
and  the  schedule  A  gives  the  form  in  which  there 
is  a  column  for  the  number  of  votes  the  voter  is 
entitled  to  have,  and  no  doubt  it  is  the  meaning  of 
the  section  that  this  blank  should  be  filled  up. 
The  chairman  has  the  means  of  doing  so  by  looking 
at  the  rate-books,  whereby  he  could  ascertain  the 
number  of  votes  to  which  each  voter  was  entitled. 
Now,  he  has  neglected  to  do  this  in  the  present 
case,  wherebj  he  has  incurred  a  penalty.  But  the 
question  is  whether  that  neglect  vitiates  the  voting 
papers  so  as  to  avoid  the  whole  election  ?  and  I  am 
of  opinioQ  that  it  does  not  vitiate  the  election. 
There  is  a  power  given  by  the  27th  section  for  the 
voter  to  examine  the  number  of  votes  given  by 
each  dector  so  as  to  see  if  the  right  number  had 
been  given,  and  stating  the  number  in  the  voting 
papers  would  give  no  information  to  the  other  side. 
But  there  is  another  ground— namely,  that  in  the 
exercise  of  our  discretion  we  should  not  grant  this 
application.  Before  consenting  to  this  motion  we 
should  see  that  the  reUtor  is  entitled  to  come  to  the 
court.  Now,  the  facts  appear  to  be  these :  at  the 
first  election  he  was  himself  returning  officer,  and 
issued  similar  voting  papers,  he  was  then  elected 
himself  upon  similar  voting  papers  with  no  objec- 
tion, and  at  the  present  election  his  voting  papers 
were  in  the  same  form.  Now,  he  takes  his  chance  of 
election,  and  then  being  defeated  he  raises  this 
objection.  That  is  what  we  cannot  permit  him 
lodo. 

Mkllos,  J. — I  am  of  the  same  opinion.  Without 
gohig  into  all  the  details,  I  agree  with  the  views  of 
my  brother  Blackburn.  It  is  of  course  necessary 
that  the  names  of  the  candidates  should  be  inserted 
in  order  that  the  voter  may  know  for  whom  he  can 
vote^  but  the  number  of  votes  he  can  give  is  a 
matter  of  computation  by  the  returning  officer. 

Sheb,  J. — Upon  the  first  point  I  disagree  from 
the  rest  of  the  court,  and  it  is  right  I  should  state 
my  grounds.  It  is  clear  that  the  chairman  has  not 
observed  the  requirements  of  sect  24  and  the  sche- 
dule. Now,  what  are  the  provisons  ?  [His  Lord- 
ship read  the  section  and  schedule.]  Now  I  take  it 
that  if  this  election  had  been  conducted  without 
sending  any  voting  papers  at  all,  the  election  would 
have  been  void.  He  is  to  send  a  voting  paper  in 
the  form  given  in  the  schedule.  Then  what  is  the 
form  ?  It  is  to  contain  the  following  particulars. 
THis  Lordship  read  the  form.]  Surely  the  meaning 
u,  that  all  these  requisites  should  be  inserted.  My 
opinion  is,  that  the  chahrman  sent  a  form,  but  not  a 
voting  paper.  The  voting  paper  is  to  be  sent  to  the 
voter  three  days  before  the  day  of  the  election. 
Now,  what  is  the  object  of  that?  Why,  that 
during  those  three  days  the  voter  may  see  that  the 
particulars  are  right,  and  to  give  him  an  opportunity 
of  having  them  corrected,  if  wrong.  Upon  this  first 
point  it  seems  to  me  that  there  were  no  voting 
papers  at  aU.  With  regard  to  the  other  point  I 
agree  wiUi  the  rest  of  the  court,  and  think  that  we 
<mgbt  not  to  assist  the  relator. 

jRul$  discharged  with  costs. 


Monday,  May  7,  1866. 

Reo.  t;.  Sin  George  Gret,  Bart.  (Secretary  of 
State  for  the  Home  department). 

Salmon  Fishery  Act    1865,   ss.  4,   5—CertiJicate  of 

Secrttary  of  Stale, 

Under  sect,  4  of  the  28  ^  29  Vict,  c  121  (an  Act  to 
amend  the  Salmon  Fishery  Act  1861),  the  justices 
at  quarter  sessions  may  apply  to  the  Secretary  of 
State  to  form  into  a  fishery  district  any  of  me 
salmon  rivers  lying  whoUy  or  partly  within  their 
county,  and  ^Secretary  of  State  may  form  sttch 
district  or  districts  accordinaly,  ^.,  and  by  sect.  5 
the  limits  of  a  river  shall  be  defined,  and  a  fishery 
district  shall  be  formed  by  a  certifiaUe  under  the  hand 
of  such  Secretary  of  State : 

Held,  that  the  Secretary  of  State  may  in  his  certificate 
include  portions  of  a  county  other  than  that  on  behal/ 
of  which  the  application  to  him  is  mack. 

This  was  a  rule  calling  upon  the  Right  Hoaour- 
able  Sir  George  Grey,  Bart.,  Her  Majesty's  principal 
Secretary  of  State  for  the  Home  Department,  to 
show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  court  a  certificate  made  by  him, 
as  such  Secretaiy  of  State,  for  the  formation  of  the 
Tees  Fishery  District  under  the  provisions  of  the 
28  &  29  Vict  c.  121  (an  Act  to  amend  the  SaUiion 
Fishery  Act  1861). 

By  sect.  4  of  the  above  Act  it  is  enacted : 

That  the  jnitioes  of  a  ooonty  at  any  oourt  of  qaarter  sessions 
held  after  the  passing  of  this  Act  (due  noUoe  harlng  been 
preTloosly  given  according  to  the  practice  of  the  said  sessions) 
may,  by  wriUng  under  the  hand  of  their  chairman,  apply  to 
one  of  Her  Majesty's  principal  Secretaries  of  State,  to  form 
into  a  fishery  district  or  districts  all  or  any  of  the  salmon 
rivers  lying  wholly  or  partly  within  their  county,  and  the  said 
Seeretslry  of  State  may  form  soch  district  or  distriets  accord- 
ingly, and  may  include  in  any  district  so  formed  any  r  ver  or 
rlTers,  or  parts  thereof,  although  not  situated  In  the  county  on 
behalf  of  which  the  application  to  made. 

By  sect.  5  it  is  enacted : 

The  limits  of  a  river  shall  be  deflned  for  the  purposes  of 
this  Act,  and  a  fishery  district  shall  be  formed  by  a  certificate 
under  the  hand  of  one  of  Her  Majestv's  principal  Secretaries 
or  State,  describing  the  limits  of  the  river  or  district  by  a  map 
or  otherwise  as  to  the  said  secretary  may  appear  ei^Mdien^ 
but  no  such  certificate  shall  be  granted  unless  one  month's 
previous  notice  of  the  intention  of  the  said  secretary  to  grant 
the  same,  and  of  the  intended  limits  of  the  river  or  district, 
has  been  given  by  advertisement  in  such  newspaper  or  news- 
papers published  or  olroulating  within  the  intended  limits,  and 
In  such  dally  morning  newspaper  or  newspapers  published  in 
London,  as  may  be  directed  by  the  said  Secretary  of  State, 
and  when  a  certificate  has  been  granted  a  copy  shall  bo 
advertised  in  such  newspaper  or  newspapers. 

Under  the  provisions  of  the  4th  section  the  justices 
for  the  county  of  Durham  applied  to  the  Home 
Secretary  to  form  into  a  fishery  district  a  certain 
portion  of  the  river  Tees  which  they  described, 
and  in  pursuance  thereof  the  Home  Secretary, 
acting  under  the  5th  section,  made  a  certificate 
forming  such  fishery  district,  but  making  the  dis- 
trict much  more  extensive  than  that  applieid  for  by 
the  said  justices. 

The  rule  nisi  was  obtained  upon  the  ground  that 
the  Secretary  of  State  had  exceeded  his  powers  in 
including  in  his  certificate  a  larger  district  than  that 
sought  for  by  the  justices. 

The  Solicitor- General  (Sir  B.  F.  Ckillier)  and 
Hannen  showed  cause,  and  contended  that  the  certi- 
ficate of  the  Secretary  of  State  was  valid,  for  that  he 
was  not  limited  in  forming  the  fishery  district  to  the 
limits  prescribed  by  the  justices : 

ExparU  Smith,  1  B.  &  8.  412; 

RuUer  V.  Chapman,  8  M.  &  W.  1. 

MeUish,  Q.  C.  and  Simpson,  in  support  of  the  rule, 
argued  that  the  certificate  was  Imd  as  containing 
too  much,  for  that  the  Secretary  of  State  cannot 
include  any  part  of  a  county  in  respect  of  whicfa  no 


138 


MAGISTRATES'  OASES. 


Q.B.] 


Keo.  r.  Farrer  and  another  (Justices  of  Dorsetshire). 


[Q.  B. 


application  has  been  made  by  the  parties  at  quarter 
sessions. 

Blackdcrn,  J. — This  rule,  I  think,  mufit  be  dis- 
charged.  The  question  turns  upon  the  proper  con- 
struction to  bo  put  upon  the  sections  of  this  Act  of 
Parliament.  The  3rd  section  interprets  the  terms 
used,  and  declares  that  the  word  *' river"  shall  in- 
clude such  portion  of  any  stream  or  lake  with  its 
tributaries,  and  such  portion  of  any  estuary,  sea,  or 
sea-coast  as  may  from  time  to  time  be  declaived  in 
manner  hereinafter  provided  to  belong  to  such 
river,  and  '<  salmon  river  shall  mean  any  river  as 
above  defined  frequented  by  salmon  or  young  of 
salmon."  Now,  by  the  4th  section,  the  justices  may 
apply  to  the  Secretary  of  State  to  form  a  fishery 
district,  but  the  limits  of  such  district  are  to  be 
defined  by  the  certificate  of  the  Secretary  of  State. 
The  scheme  of  the  Act  certainly  appears  tome  to  be 
this,  that  the  justices  are  entrusted  with  the  pro- 
vince of  saying  whether  or  not  it  is  fit  to  form  any 
river  into  a  fishery  district,  but  that  when  the  jus- 
tices have  determined  this  primary  question,  the 
jurisdiction  of  the  Secretary  of  State  begins,  and  it 
seems  to  me  that  he  has  been  entrusted  with  the  power 
to  settle  the  boundaries  of  the  district  for  the  purpose 
of  carrying  out  the  objects  of  the  justices.  By  the 
4th  section  the  Secretary  of  State  "  may  form  such 
district  or  districts  accordingly,  and  may  include  in 
any  district  so  formed  any  river  or  rivers,  or  parts 
thereof,  although  not  situated  in  the  county,  on 
behalf  of  which  the  application  is  made."  Now,  it 
certainly  is  not  easy  to  see  how  the  justices  in  one 
county  could  have  power  to  say  what  the  limits  of 
the  district  should  be  in  another  county ;  but  it  is 
very  natural  that  the  Secretary  of  State  should  be 
enabled  to  include  portions  of  a  county  other  than 
that  on  behalf  of  which  the  application  is  made,  in 
order  the  more  effectually  to  carry  out  the  provi- 
sions of  the  statute.  Then  we  see,  by  the  5th- 
section,  that  the  Secretary  of  State  is  to  give  a 
month's  notice  of  what  the  limits  of  the  district  are 
to  be,  obviously  in  order  that  those  who  arc  affected 
thereby  may  come  before  him  and  state  their  objec- 
tions ;  whereas  the  justices  at  quarter  sessions  are  not 
required  to  give  any  notice.  I  am  of  opinion,  there- 
fore, that  upon  a  proper  construction  of  the  Act  the 
Secretary  of  State  had  jurisdiction  to  grant  this 
certificate,  and  that  the  rule  therefore  should  be 
discharged. 

Mellor  and  Lush,  JJ.  concurred. 

Ruk  discharged. 
Prosecutor's  attorneys,  Messrs.  Lowe. 
Def t's  attorneys,  The  SoUdtors  to  the  Treasury. 


Saturday,  May  20,  1866. 

Kbo.  V,  Pabrer  and  another  (Justices  of 

Dorsetshire.) 

Highway — Non-repair — Summons  ^Denial  of  road 
being  a  highway — Jurisdiction  of  justices. 

The  power  of  justices  under  sect,  19  of  the  25  ^26  Vict. 
<:.  61,  to  i&reet  a  bill  of  indictment  to  be  preferred  for  the 
mon-r^Mtir  of  a  highway  onbf  applies  to  cases  where 
the  UabiHty  to  repair  an  admitted  highway  is  dis* 
putML 

Where,  therefore,  upon  the  hearing  of  a  summons  for  the 
non-repair  of  a  highwcof,  the  waywarden  of  the  parish 
admitted  that  it  was  out  of  repair,  and  did  not  dis- 
puU  this  liability  oj  his  parish  to  repair  it  if  it  was  in 
fact  a  coMinon  highway,  but  denied  that  it  was  such 
highway,  which  denial  was  made  bondjide,  and  the 
justices  therefore  refused  to  order  a  bill  of  indicttnent 
to  be  preferred  as  having  no  jurisdiction  to  do  so : 


Held,  that  they  wei-e  right. 

This  was  a  demurrer  to  a  return  to  a  tnandamus. 

The  mandamus  was  directed  to  Olive  William 
Farrer,  Esq.,  and  the  Kev.  George  VoIIls  Garland, . 
two  of  the  justices  of  Dorsetshire,  and  recited  that 
two  summonses  had  issued-— oue  to  the  Highway 
Board  of  the  Wareham  highway  district,  and  the 
other  to  Thomas  Edward  Dowden,  the  waywarden 
of  the  parish  of  Bere  Regis,  on  behalf  of  John  W. 
Carter,  for  the  non-repair  of  a  highway,  and  that 
upon  the  hearing  the  said  justices  dismissed  the 
said  summonses,  and  the  mandamus  commanded  the 
justices  to  hear  the  said  summonses,  or  to  direct  a 
bill  of  indictment  to  be  preferred  against  the  in- 
habitants of  the  said  parish  for  the  non-repair  of 
the  said  highway. 

To  this  there  was  a  return  setting  out  the  pro- 
ceedings upon  the  hearing  of  the  said  summonses, 
namely,  that  the  road  was  called  Hyde-road  in  the 
parish  of  Bere  Regis ;  that  it  was  admitted  to  be 
out  of  repair;  that  it  was  alleged  by  the  com- 
plainant tf.  W.  Carter,  but  denied  by  the  way- 
warden, that  the  said  road  was  a  common  highway ; 
that  the  liability  to  repair  the  said  road,  if  the  same 
had  then  been  a  common  highway,  was  not  denied 
by  the  said  waywarden  on  behalf  of  the  said  parish 
and  J.  W.  Carter ;  that  it  was  admitted  that  the 
above  denial  was  made  bona  fide,  and  that  the  only 
question  then  before  the  justice^  on  the  hearing  was 
whether  the  said  road  was  a  common  highway ;  the 
return  then  proceeded  as  follows : 

Thereupon  evIUence  was  teudercd  to  Bopport  and  nrovo  that 
the  said  road  was  a  commoa  highway.  Wo  the  said  justices, 
on  the  said  hearing,  in  pnraaance  of  the  18th  and  19th  sec- 
tions of  the  25  ft  26  Vict  c  61,  did  hear  and  determine  the 
matter  of  the  said  sumuoas.-^s  respecting  the  state  of  ttie  road, 
and  the  liability  of  the  party  charged  to  repair,  but  finding 
on  the  said  hearing  that  the  said  sammonses  did  not  relate  to 
an  admitted  highway,  nor  were  in  respect  of  any  denial  of  a 
liahiiity  to  repair  the  said  road,  as  an  admitted  highway  was 
then  denied  by  tho  said  waywarden  on  the  behalf  or  the  said 
parish  of  Bere  fiegia,  did  not  direct  a  bill  of  indictment  to  be 
preferred,  and  the  necessary  witnesses  in  Bupi)ort  thereof  to 
be  subpesned  under  the  said  19th  section,  nor  d>d  we  receive 
or  hear  tho  said  evidence  on  behalf  of  the  said  J.  W.  Carter  in 
support  of  the  said  road  being  such  highway  as  aforesaid,  as 
we  were  and  are  not  as  anch  justices  directed  or  empowered 
in  and  by  the  said  19th  section  to  hear  any  evidence  npon  or 
determine  the  question  of  a  road  being  a  hi^way.  or  to  dlreet 
a  bill  of  Indictment  to  be  preferred  under  the  o^rcnmataaoea 
hereinbefore  set  forth,  and  where  the  part  of  a  road  being  a 
highway  is  the  only  matter  denied,  but  tho  liability  to  repair 
on  admitted  highway  is  not  denied  on  behalf  of  the  parish. 

By  the  25  &  26  Vict.  c.  61  (Highway  Act),  a.  18, 

provisions  are  enacted  for  hearing  complaints  for 

the  non-repair  of  highways,  and  by  sect.  19  it  ia 

enacted  that 

'V^Hien  on  the  hearing  of  any  such  summons  respecting  the 
repair  of  any  highway,  the  liability  to  repair  Is  denied  by  tho 
waywarden  on  behalf  of  his  parish,  or  by  any  party  charged 
therewith,  the  justices  shall  direct  a  bill  of  indictment  to  be 
preferred,  and  the  necessary  witnesses  in  support  thereof  to 
be  subpoenaed  at  the  next  ssaizea  .  .  .  against  the  inhabitants' 
of  the  parish  or  the  party  charged  therewith,  for  suffering  and 
permitting  the  said  highway  to  be  out  of  repair,  ftc. 

Coleridge,  Q.  C.  (^H.  James  with  him)  appeared  in 
support  of  the  demurrer,  and  contended  that  the 
return  to  the  mandamus  was  bad,  for  that  it  was 
the  duty  of  the  justices  under  the  circumstances  to 
have  directed  a  bill  of  indictment  to  be  preferred 
for  the  non-repair  of  the  road  in  question  ;  and  that 
they  should  have  gone  into  evidence  to  have  ascer- 
tained whether  in  fact  the  road  was  or  waa  not  a 
highway ;  that  they  should  either  have  ordered  an 
indictment  to  be  preferred,  or  have  gone  into  evi- 
dence to  have  ascertained  that  the  road  was  not  in 
fact  a  highway,  and  that  so  they  had  not  juria- 
diction.  [Cockburn,C.  J. — ^The  object  of  the  Legis- 
lature  seems  to  be  to  give  the  justices  jurisdiction  only 
where  the  road  is  an  admitted  highway.]  The  words 
do  not  bear  out  that  position.  [Blackburk,  J. — 
It  is  rather  absurd  to  require  the  justices  to  go  into 
evidence  and  try  the  fact  of  whether  or  not  it  is  a 
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Q.  B.] 


Reg.  V,  Fabser  and  anothes  (Ju&ticea  of  Dorsetshire). 


[Q.  B. 


highway.]  It  is  the  same  in  other  inquiries.  The 
jurisdiction  of  justices  in  manj  cases  depends  upon 
the  existence  of  facts  which  it  is  necessary  they 
should  ascertain.  They  ought  not  in  this  case  to 
have  acted  upon  a  mere  assertion.  [Blackburn,  J. 
— The  great  object  of  the  Legislature  was  to  give  a 
summary  remedy  for  the  repair  of  undisputed  high- 
ways.] 

JR&;.  V.  Arnold,  8  Ell.  A  Bla.  650 ; 

^>  parte  Bart/ett,  30  L.  J.  65,  M.  C. ; 
WiUiama  y.  Adam*,  81  L.  J.  109,  IC.  0. ;  5  L.  T. 
Bep.  N.  8.  790 ; 

jB«^.  v.  Heanor,  6  Q.  B.  746 ; 

Heff.  T.  Johntofi,  31  L.  J.  109,  M.  C. 

3fauU,  for  the  def ts.,  argued  that  the  return  was 
good,  for  that  the  justices  had  jurisdiction  to  order  an 
indictment  where  there  is  an  admitted  highway,  and 
the  only  question  is  the  liability  to  repair ;  that  in 
the  present  case  the  defts.  admitted  their  liability, 
if  the  road  was  a  highway,  but  disputed  its  being 
such,  which  dispute  was  found  to  be  bond  Jide, 
and  that  in  such  case  the  justices  had  no  jurisdic- 
tion to  proceed  further,  it  being  still  open  to  the 
prosecution  to  prefer  an  indictment  in  the  ordinary 
way ;  that  the  object  of  the  Legislature  was  to  pro- 
niote  speedy  repairs,  and  not  to  give  justices  a  juris- 
diction to  inquire  whether  a  road  is  or  is  not  a 
highway. 

Coleridge,  Q.  C.  was  heard  in  reply. 

CocKBUBN,  C.J.— I  think  the  return  to  the 
maiadivnus  is  sufficient,  and  that  therefore  the  de- 
murrer to  it  must  be  overruled.  I  own  I  am  of 
opinion  that  the  legislation  which  we  are  called  on 
to-day  to  consider  is  not  intended  to  apply  to  the 
case  of  a  disputed  highway.  I  cannot  think  that  it 
was  the  intention  of  the  Legislature,  in  giving 
magistrates  a  summary  jurisdiction  to  compel  the 
proper  parties  to  put  highways  into  repair  when 
they  had  put  it  out  of  repair,  to  substitute  this 
suoimary  jurisdiction  of  magistrates  for  that  of  a 
jury  in  respect  of  the  trial  of  the  question  of  whether 
the  way  was  a  highway  or  not.  I  cannot  but  think 
that  this  summary  jurisdiction  was  intended  to  be 
cooBned  to  cases  in  which  there  was  no  dis- 
pute as  to  the  fact  of  the  way  being  a  highway. 
Assume  then  that,  in  the  case  in  question,  the  way 
is  a  highway,  oither  being  admitted  to  be  so  by  the 
puties  interested,  or,  if  Mr.  Coleridge's  contention 
is  right,  having  been  found  to  be  so  by  the  evidence 
which  the  magistrates  may  have  heard  upon  the 
subject,  what  oonstruction  are  we  to  put  on  the 
wonls  duty,  or  obligation,  or  right,  or  rather  a 
public  liability  to  repair  ?  I  think  the  oonstruction 
we  must  put  upon  them  is,  that  it  presupposes  the 
ezistenoe  of  a  highway,  and  it  presupposes,  there- 
fore, an  obligation  or  liability  on  the  part  of  some 
one  to  repair  it.  But  that  is  disputed  on  the  part 
ol  the  parish,  upon  the  only  ground  on  which  such 
an  obligation  or  liability  can  be  disputed  on  the  part 
of  those  who  are  called  upon  to  do  it,  namely,  either 
because  some  corporation  or  person  that  is  bound  to 
do  it  ralione  tenurce,  or  the  road  was  not  found  to  be 
set  out  with  all  the  formalities — in  all  which  cases 
it  would  be  proper  to  dispute  the  liability.  Here 
it  is  quite  plain  there  is  no  dispute  on  the  psrt 
of  the  parish  as  to  the  liability  to  repair  this  road  if 
it  be  a  highway ;  the  only  dispute  is  as  to  its  being 
a  highway.  I  think  my  brother  Mellor  gave  a  very 
lucid  and  satisfactory  explanation  of  the  way  in 
which  the  Legislature  have  proceeded  in  such  cases 
to  make  the  prosecutor  under  the  former  Act  pro- 
ceed, and  to  make  the  parish  liable  for  the  costs,  so 
as  to  protect  the  prosecutor.  The  prosecutor  is 
entitled  as  one  of  the  public,  and  on  the  part  of  the 
public,  if  it  appear  to  him  that  a  highway  is  out  of 
lepair,  to  insist  on  its  being  repaired.    Prima  fade 


whom  the  law  casts  the  liability.  If  the  parish 
seek  to  get  rid  of  that,  it  is  reasonable  and  just  that 
the  matter  should  be  disputed  at  their  expense.  I 
can  quite  understand,  therefore,  when  the  Act  of 
Parliament  gives  the  magistrates  a  summary  juris- 
diction to  enforce  the  repair  of  a  highway  which  is 
out  of  repair  bj  the  orders  which  they  are  authorised 
to  make  under  the  sections  of  these  Acts  of  Parlia- 
ment, that  the  Legislature  should  go  on  to  say,  "  If 
this,  being  a  highway,  and  it  being  out  of  repair, 
and  prima  facie  the  parish  against  whom  the  pro* 
cecding  is  taken  be  liable  to  repair,  and  that  liability 
is  disputed  on  the  ground  that  some  one  else  is 
liable,  and  they  be  called  upon  by  indictment,  that 
the  costs  of  that  indictment  shall  fall  on  the  parish^ 
seeking  to  get  rid  of  the  liability.  The  case  o 
Reg,  V.  Ileanor  is  an  authority  the  other  way, 
because  the  magistrates,  if  Mr.  Coleridge  is 
right,  would  have  had  jurisdiction  in  the  first 
instance.  We  cannot  say  the  magistrates  have  now 
jurisdiction,  and  therefore  the  costs  of  the  indict- 
ment cannot  be  fixed  on  the  parish  at  all,  because  by 
the  verdict  of  the  jury  it  is  ascertained  this  Is  not  a 
highway,  and  never  had  been  a  highway,  and  there- 
fore they  had  no  jurisdiction  to  order  an  indictment 
to  be  preferred.  Besides  that  there  is  the  case  of 
Ex  parte  Bartiett,  in  which  an  opinion  of  Hill,  J.  is 
pronounced  upon  this  very  question ;  and  I  own  I 
am  always  too  happy  to  be  able  to  fortify  my  own 
opinion  which  I  am  called  upon  to  pronounce  by 
anything  that  has  fallen  from  that  most  eminent  and 
learned  judge.  He  says,  "  Sects.  94  and  95  of  the  old 
Act  apply  only  to  cases  of  admitted  highway.  In 
order  to  give  the  justices  jurisdiction  to  make  the 
order,  the  road  must  be  a  highway  and  it  must  be  out 
of  repair ;  the  latter  fact  is  to  be  ascertained  by  the 
justices  in  person  or  by  sending  a  surveyor ;  and  if 
the  highway  be  found  out  of  repair  and  the  liability 
to  repair  is  denied,  the  justices  are  then  to  order  aa 
indictment  to  be  preferred.  But  if  the  two  facts  do 
not  co-exist,  the  justices  have  no  jurisdiction  to 
direct  an  indictment."  Then  comes  the  question  of 
liability  to  repair;  if  that  only  is  disputed  **the 
justices  are  then  to  order  an  indictment  to  be  pre* 
ferred ;"  that  is,  provided  these  facts  co-exist,  not 
otherwise.  I  think  that  is  the  true  explanation  of 
this  legislation,  applicable  as  much  to  one  act  as  to 
the  other;  and  consequently,  under  the  circum- 
stances of  this  case,  the  justices  are  not  justified  in 
ordering  the  indictment  to  be  preferred.  And 
therefore,  in  setting  forth  those  facts  in  the  return^ 
though  there  may  be  parts  as  to  which  the  magis- 
trates may  possibly  be  in  error  (on  which  I  pro- 
nounce no  opinion)  in  declining  to  exercise  juris- 
diction, I  think  on  the  face  of  the  return  they  have 
stated  quite  sufficient  to  entitle  them  to  our 
judgment. 

BiiACKBURK,  J. — I  am  of  the  same  opinion  that 
the  return  is  good,  and  that  consequently  our 
judgment  must  be  given  for  the  defts.  The 
question  really  turns  entirely  upon  the  construction 
of  three  sections  in  the  New  Highway  Act,  17,  18» 
and  19,  but  the  construction  of  those  sections 
depends  greatly  upon  the  oonstruction  of  the  94th 
and  95th  sections  of  the  5  &  6  Will.  4,  which  are 
not  repealed,  but  which  are  in  the  same  Act  of. 
Parliament,  and  the  two  Acts  may  be  taken  together. 
I  very  much  agree  with  my  Lord  for  the  reasons  he 
has  given,  and  I  am  ohiefly  influenced  in  my  view 
by  looking  to  the  object  which  the  Legislature  had 
in  view.  The  object  the  Legislature  had  in  view 
was  this :  when  there  are  highwi^s  in  a  parish  the 
public  have  a  right  to  have  those  repaired  except  in 
the  exceptional  cases  where  they  have  been  dedicated 
recently  without  a  proper  certificate,  and  no  one  ia 
bound  to  repair,  but  the  remedy  at  common  law 


he  is  perfectly  right  in  coming  upon  the  parish,  on  t  was  by  indicting  the  persons  liable  to  repair.    The 


140 


MAGISTRATES'  OASES. 


Q.B.] 


Reo.  v.  Fxbber  and  akothbr  (Justices  of  Dorsetshire). 


[Q- 


main  object  of  the  Legislature  was  to  say  this : 
where  there  is  a  highway  out  of  repair  in  a  parish, 
there  shall  be  a  summary  remedy  by  having  the 
persons  bound  to  repair  indicted,    and   for   that 
purpose   they    give   the   justices    jurisdiction  by 
sects.  94  and  95.     Then  the  general  rule   of  all 
such  legislation  is  pointed  out  by  Reg,  v.  Bartlett, 
that  summary  jurisdiction  should  be  giren  where 
there  are  questions  of  title  that  come  into  question, 
and  that  is  not  gi?en  to  the  justices  to  decide  upon 
unless  there  be  something  to  indicate  it  was  intended 
it  should  be  sa    It  may  very  well  be,  and  indeed 
was  in  a  case  which  was  cited  of  Williams  ▼.  Adtuns, 
that  where  the  terms  of  the  statute  are  such  as  to 
show  that  the  question  of  title  is  inyolred,  then 
what  is  the  duty  of  the  justices  to  be  done  as  was 
done  in  that  case,  there  is   pointed  out  by  Mr. 
Coleridge;  the  magistrates  have  entrusted  to  them  a 
summary  jurisdiction,  but  the  general  rule  is,  that 
they  are  not  to  hare  that  summary  jurisdiction 
on  questions  of  right  and  title  where  that  right 
and    title    is     bond    fide    in    dispute.       In    the 
particular  enactment    in    question,  according   to 
the  general  principle  which  I  have  explained,  the 
justices  can  only  have  jurisdiction  to  order  repairs 
by  persons  liable,  and  they  have  not  entrusted  to 
them  any  liability  of  determining  whether  it  was  a 
highway  at  all.    The  liabili^  to  repair  is  involved 
in  the  right  and  title.    Theliegislature,  in  the  94th 
section  of  the  5  &  6  Will.  4,  give  the  justices  juris- 
diction to  convict  persons  liable  if  a  road  is  out  of 
repair,  and  to  order  them  to  repair  it,  and  provides 
for  the  manner  in  which  such  repairs  are  to  be 
done.    Everything  else  will  be  left  untouched,  and 
upon  the  true  construction  of  the  statute,  if  there 
were  nothing  more,  one  would   have  said,  if  it  is 
bond  fide  disputed  that  this  is  a  highway,  or  that 
the  party  called  upon  is  liable,  these  are  matters  of 
right,  and  the  justices  must  hold  their  hands.    Then 
at  the  end  of  the  94th  section  there  comes  this 
proviso:    '*  Provided,  nevertheless,  that    the  said 
justices  shall  not  have  power  to  make  such  order 
as  aforesaid."    Whether  that  means  the  conviction 
as  well  as  the  order  to  repair  I  will  not  for  the 
moment  inquire ;  the  grammatical  meaning  of  the 
words  would  be  the  order  only ;  the  common  sense 
meaning  would  be  the  order  of  conviction :  but  it 
is  '*  provided,  nevertheless,  that  the  said  justices 
shall  not  have  power  to  make  such  order  as  afore- 
aaid  in  any  case  where  the  duty  or  obligation  of 
repairing   the  said  highway  comes  in  question.' 
Now,  no  doubt  the  duty  and  obligation  of  repairing 
the  highway,  in  one  sense,  may  be  said  to  come  in 
j[uestion  where  it  is  said  it  is  not  a  highway,  and 
it  would  be  a  very  strained  meaning  of  the  words 
to  hold  that  the  general  duty  and  obligation  is  onl  v 
where  it  is  admitted  to  be  a  highway.    No  doubt  it 
is  denied  it  is  a  highway,  and  that  nobody  has  got 
a  duty  to  repair  it ;  but  that  is  a  strained  sense  of 
the  words.    I  think  that  the  Legislature  must  be 
held  to  use  the  words  in  the  sense  where  there  is  a 
duty  and  obligation  to  repair  as  distinct  from  the 
fact  of  it  being  out  of  vepair.    The  proviso  is  put 
in  as  to  the  duty  or  obligation  coming  in  question 
for  the  purpose  of  introducing  the  95th  section, 
which  is,  *'  If,  on  the  hearing  of  any  such  summons 
respecting  the  repair  of  any  highway,  the  duty  or 
obligation  of  such  repairs  is  denied  by  the  sur- 
veyor, the  justices  may  order.**    I  think  upon  that, 
taking  a  view  principally  influenced  by  the  object 
of  the  Legislature,  the  meaning  of  that  is,  where  it 
is  a  highway  with  the  duty  and  obligation  denied, 
then,  and    then  only,  shall  there  be  an  indict- 
ment, and  those  are  almost  the  words  which  my 
brother  Hill  used  in  the  case   referred   to,  and 
though  the  point  did  not  exactly  arise,  and  it  is  not 
a  precise  decision  in  point,  yet  Hill,  J.  in  such 
cases  is  a  veiy  learned  and  accurate  jndge^  and  his 


dictum,  though  not  an  authority,  is  of  great  wei^t. 
Then  comes  the  other  question.  The  new  Act 
altered  the  section,  and  the  words  are  changed^ 
instead  of  saying  '^duty  and  obligation  to  repair  ** 
they  say  «<  liability  to  repair."  Now,  it  is  very  eaxy 
to  say  tiiat  liability  differs  from  duty  and  obligation. 
I  think  the  meaning  is  the  same. 

Mellor,  J. — ^I  am  entirely  of  the  same  opinion. 
I  think  that  the  return  does  sufficiently  show  a  good 
reason  why  the  magistrates  did  not  proceed  to  make 
the  order  desired.  It  certainly  appears  to  me  that, 
when  we  come  to  consider  carefully  the  various 
sections  which  bear  upon  this  matter,  the  object 
of  the  Legislature  seems  to  have  been  this,  with 
regard  to  highways,  that  where  it  shall  be  dis* 
puted  to  be  a  highway  it  must  be  left  to  the  ordi- 
vLMj  mode  of  enforcement  by  indictment ;  it  is  not 
as  if  the  statute  took  away  the  power  of  any  private 
prosecutor— there  might  be  good  reason  for  suppos- 
ing in  an  ordinary  case  the  magistrates  might  make 
inquirv  as  to  that ;  but  it  is  left  to  a  private  prose- 
cutor in  every  case  where  it  is  disputed  whether  it 
be  a  highway  or  not,  and  he  may  prosecute  in  the 
ordinary  course  by  indictment ;  but  where  the  parish 
are  prosecuting,  and  it  be  a  highway,  and  admitting 
the  priind  facie  liability  to  repair,  and  the  parish 
being  bound  to  repair  all  the  highways  in  the  parish, 
when  they  say,  we  agree  this  is  a  lughway,  and  we 
should  be  bound  to  repair  it  whether  or  not,  but  we 
dispute  the  liability  because  this  is  a  liability  raiione 
UnurtB^  or  raiione,  or  on  any  other  grounds,  or  tliat 
the  formalities  of  the  Highway  Act  are  not 
comjAied  with,  or  though  it  would  be  a  highway 
that  the  parish  would  not  be  liable  to  repair,  possibly 
that  may  be  within  the  meaning  of  the  words ;  at  all 
events,  it  was  intended  to  be  confined  to  cases  of 
that  sort^  betmuse  the  magistrates  are  required  to 
make  an  order.  It  might  he  just,  no  doubt,  to  say 
in  every  case  they  shall  inquire,  and  order  an  indict- 
ment ;  but  I  think  that  is  shown  clearly  not  to  have 
been  the  meaning  which,  as  was  decided  by  Rep.  v. 
Heanor,  was  given  to  them  under  the  former  Act  of 
Parliament.  And  I  think  that,  so  far  from  that 
being  an  authority,  and  instead  of  supporting  Mr. 
Coleridge's  argument,  it  bears  the  other  way.  That 
proceeded  upon  the  ground  that  there  never  was 
any  jurisdiction,  because,  in  fact,  the  highway  was 
not  a  highway.  Now  then,  in  this  particular  cstse 
the  words,  as  my  brother  Blackburn  has  mentioned, 
are  changed ;  but  when  you  come  to  look  at  the 
section,  **  11  on  the  hearing  of  any  such  sununons 
respecting  the  repair  of  any  highways,  the  duty  or 
obligation  of  such  repair  is  denied  by  the  surveyor 
on  behalf  of  the  inhabitants  of  the  parish,"  and  so 
on,  then  the  proceedings  are  to  take  place,  as  it  is  sug- 
gested they  ought  to  do ;  and  if  it  had  been  intended 
they  should  have  the  effect  contended  for  by  Mr. 
Coleridge,  one  does  not  see  why  there  should  not 
have  b^n  words  instead  of  those  to  run  as  follows, 
*'  respecting  the  repair  of  any  highway,  the  fact  of 
its  being  a  highway,  or  where  the  repair  is  denied," 
then  Mr.  Coleridge's  argument  would  have  been 
perfectly  right.  These  words  are  not  found  in  the 
Act ;  I  can  see  no  reason  why  they  are  excluded. 
Upon  these  grounds  I  entirely  agree  with  my  L#ord 
and  my  brother  Blackburn,  and  that  the  facts  stated 
on  this  return  are  sufficient  to  discharge  the  justices 
under  the  circumstances. 

Shbe  J. — ^I  am  of  the  same  opinion,  and  I  will 
not  repeat  what  has  been  said  by  my  leari*ed 
brothers ;  but  it  appears  to  me  that  the  return  which 
the  justices  have  made  to  this  mandanuu  is  a  good 
return.  They,  in  fact,  return.  We  have  not  directed 
an  indictment  because  our  jurisdiction  under  the 
19th  section  of  the  25  &  26  Vict.  c.  61,  is  confined 
to  cases  of  undisputed  highways,  and  to  caaes  in 
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Sbablb  (app.)  V,  Bbtxolds  (refp.) 
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which  the  liability  is  disputed ;  there  being  a  liabi- 
lity on  tome  one  to  repair  this,  is  disputed  by  the 
party  charged  with  it  Now,  I  confess  that  during 
the  coarse  of  the  argument  I  had  some  doubts 
arising  upon  the  construction  of  the  previous  Act 
of  Parliament,  the  94th  and  95th  sections  of  5  &  G 
Will.  4,  c.  50 ;  but  it  seems  to  me  that  the  alteration 
of  the  wording  of  that  sUtute  in  the  25  &  26  Vict 
tends  strongly  to  support  the  view  the  court  are 
taking  of  the  construction  of  the  19th  section. 
Under  the  former  Act  the  justices  were  not  to  have 
power  to  make  an  oider  where  the  duty  or  obliga- 
tion  of  repairing  a  highway  became  in  question; 
where  the  duty  or  obligation  of  making  such  repwrs 
is  denied  by  the  surveyor  on  behalf  of  the  parish 
then  they  must  direct  a  bill  of  indictment  to  be 
preferred.  Now  it  was  the  duty,  except  under  very 
special  circumstances,  of  the  surveyor  of  the  high- 
ways to  see  that  the  highways  in  this  parish  were 
repaired  ;  and  it  may  well  have  been  doubted,  as  in 
fact  it  was  doubted  in  several  cases  to  which  our 
.attention  has  been  directecl  in  the  course  of  the 
argument,  whether,  under  these  sections  where  the 
repair  of  the  highway  comes  in  question,  the  sur- 
veyor, b^  not  repairing,  has  kept  within  his  duty 
because  it  was  not  a  highway ;  there  is  no  obliga- 
tion because  it  was  not  a  highway.  I  think  the 
cases  that  have  been  referred  to  (neg.  v.  Justices  of 
Sumifj  Reg.  v.  Ueanor^  and  Ex  ptnte  Bartktt)  have 
pat  a  construction  upon  the  Act  of  Parliament,  that 
the  jurisfdiction  of  the  justices  was  confined  to  cases 
in  which  it  is  admitted  that  it  was  a  highway  and 
the  person  charged  denied  his  liability  to  repair  that 
liighway.  And  when  another  Act  of  Parliament 
was  passed,  the  words  were  changed,  and  it  seems  to 
me  in  a  way  to  make  the  doubt  which  had  arisen 
in  the  former  Act  of  Parliament  less  likely  to  arise 
a^in ;  for,  instead  of  the  words  ^  duty  or  obligation 
of  repairing**  in  the  94th  section  of  5  &  6  Will.  4, 
the  word  **  liability  "  is  used  in  this  case ;  therefore 
the  jurisdiction  of  the  justices  is  confined  to  cases 
in  which  the  way  was  admitted  to  be  a  highway  and 
the  Uability  only  disputed  Under  the  present  Act 
of  Pariioment  the  word  ^*  liability  "  is  inserted  for 
''duty  or  obligation"  in  the  former  Act.  There- 
fore,  it  appears  to  me,  that  the  return  to  the  hioa- 
damus  is  a  good  one. 

Judgment  far  the  de/ts. 

Attorneys  for  the  Crown,  £,  A.  James. 

Attorneys  for  the  def  ts.,  Bell,  Steward^  and  IJogd, 


Wednesday,  Mwj  30,  1866. 

Sbarlb  (app.)  V.  RErxoLDs  (resp.) 

Cut ik  plague — Ordtr  of  inspection — Disobedience  hg 
servant — Liabihtg  of  master. 

f$y  an  order  of  the  Privg  Council^  issued  under  theW  ff 
VI  Viet.  c.  107,  evertf  itisj>ector  has  power  to  cause  to 
ltd  rhansed  and  disinfected  within  his  district  any 
premises  in  which  animafs  labouring  under  the  cattle 
plague  have  6eeff,  and  every  owner  or  ocatpier  of  such 
premises  is  to  obey  any  order  given  by  sudi  inspector 
fnr  that  purpose,  subject  to  a  penalty  of  201.  for  dis' 
obedience. 

\n  inspector  gave  an  order  to  the  foreman  of  the  app. 
(who  was  not  present,  and  resided  at  a  distance)  to 
disinfect  the  premises,  u^ich  order  was  not  obeyed: 

^mble,  by  Cockburn,  C.  J.  andSftee,  J.  (JtleUor,  J.  dis- 
sentiente\  that  the  app,  was  not  liable  for  the  dis' 
obedience  of  the  order  by  his  foreman. 

Case  sUtcd  by  justices  under  20  &  21  Vict.  c.  43. 
t  diowed  that  the  resp.  had  been  duly  appointed  an 
ispector  of  the  cattle  plague ;  and  set  out  an  order 


of  the  Privy  Council  of  2nd  Nov.  1865,  which  con* 
tained  as  follows : 

Aitlole  IOl  Every  faispeetOT  shall  bsra  power  wlthta  his 
district  to  cause  to  be  cleansed  and  disinfected,  in  any  manner 
which  he  may  think  proper,  any  premises  in  wlilch  animals, 
labonrlng  nnder  the  said  dimrder,  have  been  or  may  bo,  and 
to  cause  to  be  disinfected,  and,  if  neoessary,  destroyed,  any 
fodder,  manure,  or  refuse  matter  which  he  may  deem  Ulcoly 
to  propaicate  the  said  disorder,  and  every  owner  or  occupier 
of  such  premises  shall  obey  any  order  glren  by  such  inspector 
for  that  purpose. 

S2.  Every  person  offending  against  ttils  order  shall,  In  pur- 
suance of  the  said  Act  (11  ft  li  Ylct  &  107),  for  eveiy  soch 
offence  forfeit  any  sum  not  exceeding  SOL 

The  app.  was  charged  before  the  justices  for 
refusing  to  obey  an  order  of  the  resp.,  as  inspector, 
requiring  him  to  cleanse  and  disinfect  a  certain  yard 
and  premises  of  which  he  was  the  owner  and 
occupier. 

The  evidence  showed  that  the  resp.  had  gone 
about  midday  on  Saturday,  Dec.  2,  1865,  to  the 
app.'s  yard  at  Berwick,  where  a  bullock  was  dying 
of  the  cattle  plague,  and  gave  a  written  order  to  the 
app.'s  foreman,  who  had  charge  of  the  yard,  to 
sprinkle  over  the  yard  sLx  bushels  of  lime  and  seven 
pounds  of  chloride  of  lime  by  five  o^clock  that  day. 
The  foreman  did  not  do  so,  and  the  resp.  returned 
in  the  evening,  and  he  then  himself  sprinkled  some 
lime. 

The  app.  lived  on  another  farm  eleven  miles 
distant  from  Berwick,  and  came  there  on  the  Sun- 
day morning,  when  he  was  told  by  his  foreman  of 
the  re8p.'s  order,  on  which  he  said  it  was  to  be 
done.  No  steps,  however,  were  taken  by  the  fore- 
man till  Monday  forenoon,  when  the  order  was 
obeyed. 

It  was  objected  that  there  was  not  any  order  to 
the  app.,  and  that  an  order  directed  to  the  servant 
was  not  an  order  to  the  master ;  that,  in  order  to 
constitute  wilful  disobedience,  there  must  be  dis- 
obedience after  the  order  had  been  communicated  to 
the  master ;  and  also  that  the  order  ought  to  have 
been  given  to  the  app.  and  not  to  his  servant. 

The  justices  decided  that  the  order  was  commu- 
nicated to  the  app. ;  that  it  was  not  obeyed  within 
a  reasonable  time ;  and  that  the  neglect  in  exe- 
cuting the  order  was  by  the  app.*s  authority ;  and,, 
further,  there  was  evidence  to  snow  a  refusal  on  hia 
part  to  obey  the  order,  and  he  was  accordingly 
convicted. 

Douglas  Drown  for  the  resp. — ^If  the  court  is  of 
opinion  that  the  order  was  to  be  obeyed  within  a 
reasonable  time  after  being  communicated  to  the 
app.,  then  the  justices  have  found  the  facts  in  the 
resp.'s  favour  and  no  question  of  law  arises.  But 
if  the  disobedience  of  the  order  was  by  the  servant 
on  the  Saturday,  it  is  submitted  that  this  is  one  of 
the  numerous  class  of  exceptions  in  which  a 
master  is  penally  liable  for  the  acts  of  his  servant 
left  in  charge  in  matters  cqnnectcd  with  that 
servant's  emplo^'ment.  Speedy  action  was  neces* 
sary  to  the  extirpation  of  the  cattle  plsgue,  and 
this  action  would  be  hindered  if  the  inspector  waa 
obliged  to  make  orders  on  owners  or  occupiers,  who 
in  many  cases  were  not  resident  on  the  premises : 

Manley  Smith  on  Master  and  Servant,  edit  of  180(^ 
p.  178; 

Attorney-General  v.  /Sddon,  1  Cr.  &  J.  220; 

A  v.Z>lEon,  3  M.&S.  11; 

A  V.  Medley,  6  0.  &  P.  292,  were  dted. 

Poland  contra — ^The  app.  is  not  liable  either 
criminally  or  penally,  unless  he  wilfully  disobeys 
the  order.  The  mens  rea  is  necessary,  as  was 
pointed  out  in 

neame  v.  Gorton,  28  L.  J.  216,  H.  G. 

Brown  was  not  called  on  to  reply. 

CocKBiXBir,  C.  J. — ^This  conviction  is  good,  and 
must  be  sustained.    As  at  present  advised  I  think 
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C.  Ca8.  R.] 


Rbo.  r.  Patnb. 


[C.  Ca8.  R- 


that,  unless  knowledge  of  this  order  had  been 
brought  home  to  the  app.,  he  could  not  be  convicted. 
I  quite  Agree  that  there  are  cases  in  which  persons 
may  be  liable  for  the  fault  of  their  servants ;  but 
this  is  not  a  case  of  that  kind.  It  is  said  that 
tiScse  are  orders  made  on  most  pressing  emergency, 
and  therefore  must  be  obeyed  at  once,  and  the 
master  may  bo  absent  or  abroad  and  should  leave 
some  one  in  authority  to  obey  ;  but  it  is  not  neces- 
sary to  decide  that  point  here,  as  the  justices  have 
found  that  the  app.  had  knowledge  of  the  order, 
and  tliat  it  was  not  obeyed  by  him  within  reason- 
able time. 

Mbllor,  J. — I  also  think  that  the  conviction  can 
be  supported  on  the  ground  suggested  by  my  Lord ; 
but  further,  I  think  there  is  power  to  make  an 
order  in  persons  in  charge  of  the  premises,  and  the 
intention  of  the  rule  is  that  **  shall  obey  "  means 
"  shall  be  responsible  for  obedience  "  of  any  order. 
This  case  comes  within  the  rule  stated  by  Bay  ley, 
B.  in  Attorney-  General  v.  Siddon^  1  Cr.  &  J.  220 : 
**  This  is  a  case  in  which  to  my  mind  the  act  of  the 
servant  is  to  be  considered  as  an  act  done  in  the 
master's  business,  and  within  the  scope  of  the 
authority  probably  given  by  the  master  to  the 
servant."  I  cannot  agree  as  to  the  necessity  for 
the  mens  rea,  as  this  is  simply  a  penalty  for  breach 
of  a  sanitary  regulation. 

SiiEB,  J.— I  think  the  conviction  ought  to  be 
affirmed  for  the  reasons  stated  by  myLo^* 

Conviction  affirmed. 


OBOWN  OASBB  BESEBVED. 

Beported  by  Jovst  TaoMpaoN,  Eaq.,  Barrlster-ftt-Law. 

Srbata.— In  the  cue  of  Jteff.  v.  JSM/e,  at  p.  62,  the  date 
ohTiooaly  Bhonid  be  1865;  and  In  line  2  of  the  head-note, 
8.  d6  should  be  s.  62. 


Saturdojf,  April  28,  186G. 

(Before  Pollock,  C.  B.,  Bramwell,  B.,  Btles,  J., 
PiGOTT,  B.,  and  Lush,  J.) 

Req.  i;.  Payne. 

Prisons  Act  1865 — Conveifing  crotcbar  into  a  prison 
to  facilitate  the  escape  of  a  prisoner — ^'usdem 
generis. 

The  28  ^  29  Vict.  c.  126,  s.  87,  enacts  that  any  person 
who^  with  intent  to  facilitate  the  escape  of  any 
prisoner^  conveys  into  anv  prison  any  mask,  dress,  or 
other  disguise,  or  any  letter,  or  any  other  artick  of 
thing,  shall  be  guilty  ^felony  : 

Held,  that  a  crowbar  came  within  the  words  "  any  other 
article  or  thing,**  as  wed  in  this  section. 

Case  reserved  at  an  adjourned  sessions  for  the 
county  of  Surrey,  h^ld  at  Newington  on  March  20. 

Elizabeth  Payne  was  tried  and  convicted  on  an 
indictment  charging  her  with  conveying  into  the 
common  gaol  at  Newington,  in  and  for  the  said 
county,  a  crowbar  with  intent  to  facilitate  the 
escape  of  a  prisoner  therein  being. 

The  indictment  was  framed  under  sect.  37  of  the 
Prisons  Act  1866,  which  is  as  follows : 

Every  person  who  aids  any  prisoner  to  escaping,  or 
attempting  to  escape  from  any  prison,  or  who,  with  the 
intent  to  facilitate  the  escape  of  any  prisoner,  conveys  or 
caoMt  to  be  conveyed  into  any  prison  any  mask,  dress,  or 
other  disguise,  or  any  letter,  or  any  other  article  or  thing,  shall 
be  guUty  of  felony,  and  on  conviction  be  sentenced  to  im- 
prisonment with  nard  labour  for  a  term  not  exceeding  two 
years. 

The  counsel  for   the  prisoner   objected  that  a* 
crowbar  did  not  come  within  Mich  aectioOt  and  the 
court  reserved  such  point  for  the  decision  of  the 
Court  for  Consideration  of  Crown  Cases  Reserved. 


The  Court  respited  judgment  and  admitted  tbe 
prisoner  to  bail  until  the  above-mentioned  point 
should  be  decided. 

J.  Thompson  for  the  prisoner. — ^The  case  xroB 
reserved  for  the  opinion  of  this  Court  as  to  whether 
the  rule  as  to  things  efusdem  generis,  was  applic- 
able in  this  case.  It  is  submitted  that  it  is,  and 
that  a  "  crowbar  "  not  being  a  thing  of  the  same 
description  as  the  things  specified  in  the  section, 
'*mask,  dress,  or  other  disguise,  or  letter,"  tlic 
enactment,  according  to  the  well-known,  rule,  doe« 
not  include  the  present  charge.  [Pollock,  C-  B  - 
—You  say  in  fact  that  a  crowbar  is  not  a  f alae 
beard.  Bramwell,  B, — What  do  you  say  is  ejitsdem. 
generis  with  a  mask,  disguise,  or  letter?]  The 
article  just  mertioned,  "a  false  beard.  The 
things  specified  are  such  as  might  escape  the  ordi- 
nary and  common  care  and  diligence  of  wardera 
and  gaolers,  who  have  a  power  of  searching  visitors 
given  to  them  by  rules  54  and  55  in  the  schednlo 
to  the  Prisons  Act.  The  articles  specified  are  such 
as  they  might  overlook  in  an  ordinary  search,  bnt  a 
crowbar,  suspended  as  this  was  from  the  person  of 
the  prisoner  who  went  as  a  visitor  to  a  convict  in 
the  gaol,  and  who  was  subjected  to  a  search,  could 
not  escape  the  ordinary  vigilance  of  a'  searcher. 
The  framer  of  the  enactment  ii^  question  seems 
studiously  to  have  omitted  apt  words  that  would 
have  comprehended  an  article  like  a  crowbar.  The 
previous  enactment  on  this  subject  was  the  4  Geo. 
4,c.64,  S.43: 

If  any  person  shall  convey,  or  cause  to  be  conveyed,  into 
any  prison  to  which  the  Act  shall  extend,  any  mask,  vizor,  or 
other  disguise,  or  any  irutrument  or  arms  proper  to/actiiUste  tha 
escape  of  any  prisoner,  and  the  same  shall  deliver,  or  caone 
to  be  delivered,  to  any  prisoner  in  any  sach  prison,  or  to  any 
other  person  there  for  the  use  of  any  such  prisoner,  witliont 
the  consent  or  privity  of  the  keeper  of  tneh  prison,  every  aiucli 
person  shall  be  deemed  to  have  delivered  saoh  visor,  or 
disgnise,  instrument;,  or  arms  with  intent  to  aid  aud  assist 
sucn  prisoner  to  escape,  or  attempt  to  escape,  aud  if  any 
person  shall  by  any  means  whatever  aid  and  aA<iisi  any 
prisoner  to  escape,  or  in  attempting  to  eaeape  from  any 
prison,  every  person  so  ofTcndiog,  whether  an  escape  be  xna<le 
or  not,  shall  bo  guilty  of  folony,  and  being  convicted  thereof, 
shall  be  transported  beyond  tho  seas  for  any.term  cot  exceed- 
ing f  oarteen  years. 

There  were  the  words  "instrument  or  other 
arms."  So,  again,  the  words  "  instrument  or 
arms"  were  in  the  statute  which  preceded  the  4- 
Geo.  4,  c.  G4,  viz.,  the  16  Geo.  2,  c.  31,  s.  2 : 

That  If  any  person  shall  convey,  or  cause  to  be  con  voyo<I, 
into  any  gaol  or  prison  any  vizor  or  oiher  disguise,  or  any 
instrument  or  ttnns  proper  to  facilitate  the  escape  of  prisoners, 
and  the  same  shall  deliver,  or  cause  to  be  delivered,  to  any 
prisoner  in  any  such  gaol,  or  to  any  other  person  there  for 
the  use  of  any  such  prisoner,  without  the  consent  or  privity 
of  the  keeper  or  under  keeper  of  any  such  gaol  or  prison, 
every  such  person,  although  no  escape  or  attempt  to  eecapo  ba 
actually  made,  shall  l)e  deemed  to  have  delivered  such  visor. 
or  other  disguise,  instrument,  or  arms  with  an  intent  to  aid 
and  assist  such  prisoner  to  escape,  or  attempt  to  escapo,  &c. 
Every  person  so  offending,  and  being  oonvicted,  shall  in  like 
manner  be  deemed  guilty  of  folony,  and  be  tranaportecl  for 
seven  years. 

The  statute  makes  the  offence  felony,  and  all  the 
consequences  of  felony,  forfeiture,  &c.,  attach  to  the 
offence ;  and  this  should  be  taken  into  account  in 
construing  this  enactment.  The  inference  from  the 
omission  of  the  words  *^  instrument  or  arms  "  in  the 
present  statute  is,  that  the  Legislature  meant  to 
leave  tliis  to  the  common  law,  which  wouM  appear 
to  be  ample  and  sufficient  to  meet  the  present 
charge.  [Bramwell,  B. — ^Your  argument  receives 
some  force  from  this,  that  unless  that  was  the  inten- 
tion it  would  have  been  much  better  to  have  left  out 
the  words  ^' mask,  dress,  disguise,  or  letter  ?  IMi^ 
LOCK,  C.  B. — I  agree  it  would  have  been  better  to 
have  omitted  those  words,  which  only  tend  to  mis* 
lead.]  In  Kitchen  v.  ^SAatp,  6  A.  &  E.  729,  the  ques- 
tion was,  whether  a  domestic  servant  came  within 
the  rule  efuadem  generis,  in  tiie  Masters  and  Servanta 


MAGISTRATES'   CASES. 


143 


C.  Cas.  R.] 


Reo.  r.  £mma  Rearden  akd  Joseph  Bloor. 


[C.  Cas.  R. 


Act  (6  Geo.  3,  CT^S^T's.  4,  and  Lord  Dcnman/C.  J., 
in  giving  the  considered  judgment  of  the  court,  said  : 
**Now  the  statute  (?*Geo.  3,  c.  25,  entitled,  *  An  Act 
for  better  rejnilating  apprentices  and  persons  work- 
ing under  contracts'  is  introduced  bj  no  general 
preamble.  This  first  clause  applies  a  rieinedy  to  the 
evil  therein  recited,  the  injustice  practised  on  several 
manufacturers  of  this  kingdom  by  apprentices  who 
leave  their  services  as  soon  as  they  become  useful 
in  it.  The  preamble  of  the  4th  section  is  thus 
worded :  *And  whereas  it  frequently  happens 
that  where  artificers,  calico  printers,  handicraftsmen, 
miners,  colliers,  keelmen,  pitmen,  glassmcn,  potters, 
labourers  and  others  who  contract  with  persons  for 
certain  terms,  do  leave  their  respective  services 
before  the  terras  of  their  contracts  are  fulfilled,  to 
the  great  disappointment  and  loss  of  the  persons 
with  whom  they  so  contract,  for  remedy  whereof  be 
it  further  enacted  that  if  an  artificer  (followed  by 
the  same  list  as  before)  or  other  person  shall  con- 
tract with  any  person  whomsoever  for  any  time  or 
times  whatsoever,  &c.*  Large  as  these  words  un- 
doubtedly are,  when  we  apply  to  them  the  ordinary 
rules  for  construing  Acts  of  Parliament  laid  down 
by  Mr.  Dwarris  (part  ii.,  Tol.ii.),  and  acted  upon  in 
all  times,  but  nowhere  more  clearly  stated  than  by 
Lord  Tenderden  in  Sandiman  v.  Breach^  7  B.  &  C. 
100,  we  find  ourselves  compelled  to  say  that  the 
other  persons  are  not  all  persons  whatever  who  enter 
into  engagements  to  serve  for  stated  periods  but  per- 
sons of  the  same  description  as  those  before 
enumerated,  and  that  the  generality  of  the  words 
must  have  been  so  restricted,  even  though  domestic 
servants  had  not  been  excepted  from  stat.  5  Eliz. 
c.  4."  The  authority  of  Lord  Tenterden  in  Sandi- 
Man  v  Breach  was  then  cited. 

>itraightj  for  the  prosecution,  was  not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  Legis- 
lature, when  they  used  the  words  **  any  other  article 
or  thing"  in  this  enactment,  meant  any  other  article 
or  thing  whatever.  This  conviction  is,  therefore, 
ronflrmed. 

The  rest  of  the  Court  concurring, 

Conviction  offinned. 


Saturday,  April  28,  1866. 

(Before  Pollock,  C.  B.,  Bramwell,  B.,  Byles,  J., 
PiGOTT,  B.,  and  Lush,  J.)^ 

Reo.  v.  Emma  Reabden  and  Joseph  Blook. 

Fthuiously    receiving  —  Joint    charge  —  Indictment  — 

Evidence. 

If  A^  in  the  absence  of  JB.,  feloniotufy  receives  atokn 
prcpertjf  from  the  thUf,  and  subsequently  delivers  it  to 
C,  who  knowingly  receives  it,  both  may  be  jointly 
indicted  for  feloniously  receiving  under  24  ^'  25  Vict, 
c.  96,  ss,  93,  94. 

Case  reserved  by  Lush,  J.  at  the  Spring  Assizes 
1866,  for  the  opinion  of  this  court. 

The  prisoners,  Emma  Rearden  and  Joseph  Bloor, 
were  jointly  indicted  before  me  at  Manchester 
for  receiving  stolen  goods  knowing  them  to  have 
been  stolen. 

There  was  no  evidence  of  a  joint  receipt,  but 
Bearden,  who  kept  a  honae  of  her  own,  was  in  the 
practice  of  receiving  stolen  property  from  the  thief 
or  his  accomplice  and  of  telling  it  to  Bloor,  who 
also  had  a  place  of  business  of  his  own. 

The  jury  found  each  guilty. 

I  sentenced  Bloor ;  but  an  objection  having  been 
t)kcn  that  upon  the  indictment  a  conviction  of  both 
C3uld  not  ftand,  I  respited  the  sentence  agidnst 


Emma  Rearden  and  reserved  for  the  consideratio'n 
of  the  Court  of  Criminal  Appeal  whether  the  con- 
viction against  her  is  sustainable  upon  this  indict- 
ment. ' 

Cottingham  for  the  prisoner. — There  was  no  evi- 
dence of  a  joint  receipt,  and  it  is  submitted  there- 
fore that  the  conviction  cannot  be  sustained.  The 
question  turns  upon  the  24  &  25  Vict.  c.  9G,  s.  94, 
*Mf  upon  the  trial  of  any  two  or  more  persons 
indicted  for  jointly  receiving  any  property,  it  shall 
be  proved  that  one  or  more  of  such  persona 
separately  received  any  part  or  parts  of  such  pro- 
perty, it  shall  be  lawful  for  the  jury  to  convict 
upon  such  indictment  such  of  the  said  persons  as 
shall  be  proved  to  hare  receired  any  part  or  parts 
of  such  property."  That  is  substantially  a  re- 
enactment  of  the  13  &  14  Vict.  c.  100,  s.  14. 
Before  that  statute  it  was  necessary  to  prove  a 
joint  receipt  where  the  indictment  charged  a  joint 
receipt,  and  receipt  by  one  in  the  absence  of  the 
other  to  whom  tho  first  receiver  delivered  it  was 
held  to  be  a  separate  receipt :  {Rex  v.  Massimfhani, 
1  Moo.  C.  C.  2r)7.)  Sect.  94  does  not  seem  to  hit  this 
case,  where  the  first  receiver  delivers  property  to 
another  who  also  knows  it  to  be  stolen  property ; 
the  language  of  the  section  seems  only  to  apply  to 
persons  who  receive  directly  from  the  thief. 
[Pollock,  C.B.— What  you  contend  for  is  this,  that 
if  two  things,  a  waiter  and  a  teapot,  are  stolen,  and 
two  persons  are  jointly  indicted  for  receiving,  and  it 
be  proved  that  one  of  the  prisoners  received  tho 
teapot  and  the  other  the  waiter  from  the  thief,  the 
section  would  apply  ?]  Yes ;  but  in  the  other  case 
any  length  of  time  might  elapse  between  the 
receiving  by  one  of  the  persons  charged  and  the 
delivery  by  him  of  the  stolen  property  to  the  other 
jointly  with  him.  They  seem  essentially  distinct 
acts.  Sect.  93  shows  how  receivers  at  different 
times  should  be  indicted :  it  enacts  that, 

Whenever  any  property  whatsoever  ehall  have  been  Rlolen, 
taken,  extorted,  obtained,  embezzled,  or  otherwi.so  disposed 
of  in  such  a  manner  as  to  amount  to  a  felony,  either  at  com- 
mon law  or  by  virtue  of  thia  Act,  any  namber  of  receivers  at 
different  times  of  sach  property,  or  of  any  part  or  parts 
thereof,  may  be  charged  with  substantive  felonies  in  the  uamo 
indictment,  and  may  bo  tried  together  notwithsUindiug  that 
the  princi(jal  felon  shall  not  be  included  in  the  same  indict- 
ment, or  shall  not  be  in  custody  or  amenable  to  justice. 

The  iK)int  whether  successive  receivers  could  bo 
jointly  indicted  upon  the  14  &  15  Vict.  c.  100,  s.  14, 
was  raised  in  Bexf.  v.  Dring,  7  Cox  C.  C.  382 ;  1 
Dears.  &  B.  325),  but  it  was  not  decided  in  that 
case. 

Sowler,  for  the  prosecution,  was  not  called  upon. 

Pollock,  C.  B. — It  is  unnecessary  to  call  }i\yon 
the  counsel  on  the  other  side,  as  we  are  aU  of 
opinion  that  the  conviction  must  be  affirmed.  The 
object  of  the  recent*  statute  was  to  remove  certain 
technical  objections  as  to  indictments  for  jointly 
receiving  which  formerly  prevailed.  By  sect.  fl3  it 
seems  any  number  of  i>er8ons  may  be  charged  in  the 
same  indictment  for  receiving  stolen  property, 
though  there  be  no  joint  receipt.  No  distinc- 
tion is  made  as  to  the  time  when  each  may  have 
received,  or  to  the  person  from  whom  each  may  have 
received.  Then  comes  sect.  94,  and  although  tho 
words  **  part  or  parts "  give  some  colour  to.  Mr. 
Cottingham's  objection,  no  real  distinction  can  bo 
mad^  between  a  separate  receipt  of  a  part  and 
a  separate  receipt  of  the  whole. 

The  rest  of  the  Cointi  concuxTing, 

Conviction  affirmed. 
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C.  Ca8.  B.] 


Reo.  v.  John  Fabsons. 


[C.  Cas.  B^ 


Rbg.  9.  JoHx  Parbons. 

Certificate  of  conviction — Signed  hy  deputy  of  ckrk  of 

the  peace — Evidence, 

Uvder  the  5  Geo,  4,  c,  84,  ji.  24,  the  certificate  of  roii- 
riction  and  sentence  of  transporiation  may  be  made 
wit  and  given  hy  the  deputy  clerk  of  the  peace,  he 
being  proved  to  have  been  appointed  and  to  act  at  wch, 
and  it  being  also  proved  that  the  clerk  of  the  peace  did 
not  usucdhf  act. 

Cose  reserved  by  Pigott,  B.  for  the  opinion  of  this 
court. 

The  prisoner  was  tried  before  me  at  the  Spring 
Assizes  18G6,  for  the  city  of  Worcester,  and  of 
the  county  of  the  same  city,  for  being  at  large  at 
St.  Helen's  in  Worcester,  without  lawful  excuse, 
before  the  expiration  of  the  term  of  fifteen  years,  for 
which  term  he  had  been  transported  at  the  Bir- 
mingham Quarter  Sessions  on  the  20th  Oct.  1854. 

The  certificate  of  conviction  was  produced  signed 
by  T.  K.  T.  Hodgson,  and  with  the  following  state- 
meut  appended  to  the  signature  : 

'^  Deputy  clerk  of  the  peace  for  the  said  borough  of 
Birmingham,  and  having  the  custody  of  the  records 
of  the  said  quarter  sessions/* 

The  witness  who  produced  the  certificate  proved 
'^  that  one  Edmunds  is  the  clerk  of  the  peace,  bat 
that  he  does  not  usually  act,  and  that  Mr.  Hodgson 
is  the  person  who  acts  as  the  clerk  of  the  court  in 
eourt. 

It  was  further  proved  by  John  Suckling,  who  is  a 

member  of  the  town  council  of  Birmingham,  that 

he  was  present  at  the  meeting  of  the  town  council 

for  the  borough  of  Birmingham  when  Mr.  Hodgson 

waa  elected   deputy  clerk   of    the   peace    of   the 

borough ;  that  he  believed  Mr.  Edmunds  sanctioned 

that  election ;  and  that  Birmingham  is  a  borough 

under  the  Municipal  Corporation  Act. 

Copy  conviction  referred  to. 

Borough  of  Krmlngbam, 

CoQQty  or  Warwick. 
These  lire  to  certify  that  at  the  general  quarter  MmrioDa  of 
the  peace  of  our  Lady  the  Queen,  holden  at  Birmingham,  in 
and  for  the  borough  of  Birmiogham,  on  Friday  the  !iOth  Oct 
A.i>.  18«»4,  John  Parsons,  late  of  the  borough  aforesaid,  was  in 
doe  form  of  law  tried  and  convicted  on  a  certain  Indictment 
against  him,  for  that  he  on  the  11th  Dec.  a.d.  18M,  the  dwell- 
Ing-hoaae  of  Benjamin  Woodhoose  feloniously  did  break  and 
enter,  and  two  dresses,  two  shawls,  one  yard  of  silk,  ten 
handkerchiefs,  four  waistcoats,  one  pair  of  tronsers,  ten  shirts, 
one  scarf,  and  one  top-coat,  of  the  goods  and  chattels  of  the 
mid  Benjamin  Woodhonse,  then  and  there  feloniously  did  steal, 
and  waa  thereupon  ordered  by  the  court  to  be  transported  for 
the  term  of  fifteen  rears. 
Uiven  under  my  hand  this  Cth  day  of  March  1860. 

T.  B.  T.  HoDGSOX, 
Deputy  clerk  of  the  peace  for  the  said  borough  of  Bir- 
mlngliam,  and  having  the  custody  of  the  records  of 
the  said  quarter  sessions. 

Mr.  Grifflts,  on  behalf  of  the  prisoner,  objected  to 
the  certificate  on  two  grounds  r 

First,  that  it  is  not  signed  by  the  proper  officer 
luder  5  Geo.  4,  c.  84,  s.  24. 

Secondly,  that  it  ought  to  show  on  the  face  of  it 
that  there  were  justices  of  the  peace  present  at 
the  quarter  sessions  where  the  conyietion  took 
place. 

I  overruled  the  objections  and  the  prisoner  waa 
convicted,  but  judgment  was  respited  for  the  pur- 
pose of  taking  the  opinion  of  the  court  on  these 
objections. 

If  the  court  should  be  of  opinion  that  either  of 
these  objections  are  valid,  then  a  verdict  ctf  acquittal 
is  to  be  entered ;  if  the  court  think  neither  objec- 
tion is  good,  the  conviction  is  to  stand. 

Uarington  for  the  prisoner. — As  to  the  first  objec- 
tion, there  waa  no  evidence  that  Mr.  Hodgson  nad 
the  custody  of  the  records,  and  he  had  no  power  to 
certify.  The  87  Hen.  8,  c.  1,  s.  8,  rc^fulatea  the 
appointment  of  clerks  of  the  peace  for  counties:  but 


in  municipal  boroughs  the  appointment  is  veated  in 
the  town  council.  The  Municipal  Corporation  Act, 
5  &  6  Will.  4,  c.  76,  does  not  specify  how  the  record* 
of  the  quarter  sessions  of  the  borough  are  to  be 
kept,  nor  does  it  make  any  provision  for  appointing 
a  deputy.  fPiooTT,  B. — It  was  said  at  the  trial 
that  the  clers  of  the  peace  had  the  custody  of  the 
records,  and  that  his  deputy  had  not,  ana  it  waa 
argued  that  two  persons  could  not  have  the  cnatody 
of  them  at  the  same  time.}  The  5  Geo.  4,  c  84. 
s.  24,  does  not  make  mention  of  any  deputy,  but 
points  to  an  authorised  pennanent  officer :  *'  The 
clerk  of  the  peace  or  other  officer  having  the  custody 
of  the  reccMPds  of  the  court  where  such  sentence  or 
order  (^  transportation  shall  have  been  passed  or 
made,  shall  make  out  and  give  a  certificate  in  writing 
signed  by  him,  containing  the  effect  and  substance 
only  of  the  indictment,  conviction,  and  sentence^ 
which  certificate  shall  be  sufficient  evidence  of  the 
conviction  and  sentence,  and  every  such  certificate, 
if  made  bv  the  derk  or  <^cer  of  any  court  in  Great 
Britain,  shall  be  received  in  evidence  upon  proof  of 
the  signature  and  official  character  of  the  person 
signing  the  same,  &c."  It  could  not  have  bcin  the 
intention  that  a  person  acting  as  clerk,  pro  hoc  vice, 
should  have  power  to  give  such  a  certificate.  The 
deputy  clerk  acting  in  court  has  not  the  custody  of 
the  records.  [Lcso,  J. — Could  not  the  clerk  of  thtf 
peace  appoint  a  deputy  at  common  law  ?]  No. 
[Bylrs,  «T. — In  case  of  his  illness  it  would  be  neces- 
ary  for  some  one  else  to  have  the  custody  of  the 
ecords.] 

PoLCX>CK,  C.  B.— The  statute  5  Geo.  4,  c.  C4,  s.24, 
givcA  to  the  officer  having  the  custody  of  the  records 
of  tlie  court  the  power  to  make  out  and  give  the 
certificate  of  conviction,  and  if  a  person  has  legally 
the  proper  custody  of  the  records  he  is  the  proper 
person  to  certify'  We  need  not  inquire  whethcr 
Mr.  Hodgson,  as  deputy  clerk  of  the  peace,  ha<l  aa^r 
such  authority  or  not.  There  is  evidence  that  he* 
had  the  custody  of  the  records,  and  by  his  signature 
to  the  certificate  he  testifies  as  to  the  accuracy  of 
the  contents. 

Barington, — Then  as  to  the  second  objection.  As 
the  borough  sessions  is  holden  before  the  recorder 
(5  &  6  Will.  4,  c.  76,  s.  105)  the  certificate  should 
show  on  the  face  of  it  that  the  prisoner  was  con- 
victed before  him. 

Vnderdown,  for  the  prosecution,  was  not  called 
ui¥>n  to  ar^uc. 

Pollock,  C.  B. — ^Wc  are  all  of  opinion  that  this 
certificate  sufficiently  complies  with  the  Act  of 
Parliament.  Under  the  Act  it  proves  itself,  if  it  pur- 
ports to  be  signed  by  the  proper  officer,  and  is  proved 
to  come  from  ihe  proper  custody.  This  certificate 
states  that  the  man  was  indicted  and  convicted,  and 
it  nee<l  not  show  on  the  face  of  it  that  any  justices 
were  present  at  the  time. 

Bramwell,  B.— With  regard  to  the  first  pointy 
it  was  proved  that  Mr.  Hodgson  acted  de  facto  as  an 
officer  of  the  court,  and  was  elected  deputy-clerk  of  the- 
peace  of  the  borough,  and  without  saying  that  any 
person  who  had  no  cfficial  character  could  certify 
if  the  clerk  of  tibe  peace  were  to  hand  over  the 
records  of  the  court  to  him,  vet  it  seems  to  me 
not  unreasonable  to  hold  that  if  a  person  holds  the 
office  de  facto  he  should  have  the  right  of  certifyiDg, 
whidi  is  annexed  to  the  office. 

The  rest  of  the  Court  concurred. 

Conviuion  affirmed* 


MAGISTRATES'  OASES. 


U5 


C.  Cas.  R.] 


Rbo.  V,  Carpbktbk — Bbo.  v.  Whitehead. 


\_Gm     C/A8*     li« 


Satw'di%  April  2St  1866. 

(Before  Pollock,  C.  B.,  Bramwbll,  B.,  Btles,  J., 
PiooTT,  B.,  and  Lush,  J.) 

Bbo.  v.  Cabpbntbb. 

EmUzzkment — Ckrk  or  servant — Assistant-overaeer  of 
the  poor — Indictment. 

Am  amstant  overseer  of  ike  poor,  appointed  by  the 
iwkabitante  of  a  parish  in  vestry  assetnbied  by  virtue 
of  the  59  Geo.  8,  c.  12,  s.  7,  is  properly  deaenbed,  in 
an  indietment  for  embezzlement  of  monejfH  collected  by 
him  for  poor-rate,  as  the  Krvant  of  iJte  inhabitants  of 
theparidt. 

Case  reaerred  by  Smith,  J.  for  the  opinion  of  this 
Oourt. 

The  prisoner  was  indicted  before  me  at  the  Assizes 
for  the  county  of  Gloucester  for  embezzlement  and 
found  guilty. 

The  prisoner  had  been  assistant  overseer  of  the 
poor  of  the  parish  of  Oddington. 

He  was  charged  in  one  count  of  the  indictment  as 
servant  of  John  Sedgeley,  Henry  CoUett,  George 
Foden,  and  Henry  Lyne.  These  persons  were  the 
churchwardens  and  overseers  of  the  said  parish. 

In  another  count  he  was  alleged  to  be  the  servant 
of  the  inhabitants  of  the  said  parish. 

The  prisoner  was  nominated  and  elected  assistant 
overseer  by  the  inhabitants  in  vestry,  who  deter- 
mined that  the  duties  to  be  executed  and  performed 
by  him  should  be  ^*  all  such  duties  as  appertain  to 
and  are  incident  to  the  office  of  an  overseer  "  and 
fixed  the  yearly  salary  at  3/.  10^.  for  the  execution  of 
the  office. 

On  the  30th  March  1865,  an  order  of  two  Justices 
reciting  the  election  of  the  vestry,  appointed  the 
prisoner  to  the  said  office.  The  original  order  con- 
tained a  schedule  of  instructions. 

The  prisoner,  in  point  of  fact,  performed  all  the 
duties  of  overseer  of  the  parish,  and  the  church- 
wardens and  overseers  did  not  interfere  with  him. 

It  waa  proved  that  the  prisoner  fraudulently 
appropriated  to  his  own  use  moneys  which  he  had 
received  for  poor-rates  by  virtue  of  his  office  as 
assistant-overseer  under  certain  rates  made  for  the 
relief  of  the  poor  of  the  said  parish. 

I  respited  the  sentence  and  discharged  the  pri- 
■oner  on  recognisances  to  appear  at  the  next  assizes 
and  reserved  for  the  opinion  of  this  Court  the 
question  whether  the  prisoner  was  clerk  or  servant 
to  any  of  the  persons  mentioned  in  the  indictment, 
and  received  and  took  into  his  possession  the  moneys 
embezzled  as  such  clerk  or  servant  within  the  mean- 
ing of  statute  24  &  25  Vict.  c.  96,  s.  67. 

HaringUm  for  the  prosecution.  —  The  conviction 
ought  to  be  confirmed.    An  assistant  overseer  is 
the  servant  of  the  vestry,  not  of  the  churchwardens 
and  overseers  of  the  parish  (per  Lord  Denman  in 
Rsg  V.  Watts^  7  A.  &  £.  469),  for  he  receives  his 
authority  directly  from  the  vestry.    This  authority 
was  acted  on  in  Points  v.  Attwood,  6  C.  B.  49.    Now 
*iie  Testry  represents  the  whole  body  of  the  inhabi- 
ants  of  the  parish,  and  there   is  a  count  in  the 
ndictment  which  alleges  that    the  prisoner  was 
he  servant  of  the  inhabitants  of  the  parish.    The 
ndictment,   therefore,  is  sufficient  to  support  the 
onviction.     [Pioott,  B. — Does    the    money   em- 
bezzled belong  to  the  inhabitants  ?]    It  is  collected 
!rom  them,  and  held  in  trust  for  them,  and  applied 
so   the  purposes    of   the  parish.    There  are  two 
rlassos  of  assistant  overseers,  one  appointed  by  the 
inhabitants  in  vestry  under  the  59  Geo.  3,  c.  12,  s.  7 ; 
he  other  under  the  order  of  the  Poor  Law  Com- 
lissioners.    By  the  59  Geo.  3,  c.  12,  s.  7,  it  shall  be 
awful  for  the  inhabitants  of  any  parish  in  vestry 
Membled  to  elect  assistant  orerseers  and  specify 

Mao.  Cai.— Vol.  IY. 


their  dutiet  and  fix  their  salaries,  and  the  persons 
appointed  shall  continue  to  act  until  they  shall 
resign,  or  their  appointments  shall  be  revoked  by  the 
inhabitants  of  the  parish  in  vestry  assembled. 
It  is  clear,  therefore,  that  under  that  statute  an 
assistant  overseer  is  the  servant  of  the  inhabitants 
of  the  parish.  And  by  the  12  &  13  Vict.  c.  103,  s.  15, 
it  is  expressly  provided  that  in  any  indictment  or 
other  criminal  proceeding,  every  collector  or  assistant 
oTerseer  appointed  under  the  authority  of  any  order 
of  the  Poor  Law  Commissioners  or  the  Poor  Law 
Board  shall  be  deemed  and  taken  to  be  the  servant 
of  the  inhabitants  of  the  parish  whose  money  or 
other  property  he  shall  be  charged  to  have  embezzled 
or  stolen,  and  shall  be  so  described  -,  and  it  shall 
be  sufficient  to  state  any  such  money  or  property  to 
belong  to  the  inhabitants  of  such  parish,  without 
the  names  of  any  such  inhabitants  being  specified. 
So  that,  in  any  view  of  the  case,  an  assistant  over- 
seer is  most  properly  described  in  an  indictment  as 
the  servant  of  the  inhabitants  of  the  parish. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.  B.— We  are  of   opinion  that  thia 
conviction  should  be  affirmed. 

Conviction  c^ffirmed. 


Saturday,  May  5,  1866. 

(Before  Pollock,  C.  B.,  B&amwbll,  B.,  Btlbs,  J., 
PiGOTT,  B.,  and  Lubh,  J.) 

Hbo.  v.  Whitehead. 

Competency  oj  witness — Denf  and  dumb — Striking  out 
the  evidence  thereof  during  the  trial 

On  a  prosecution  for  rant  it  appeared  that  theprosa' 
cutrix  was  deaf  and  aujnby  ana  her  father^  who  was 
sworn  to  interpret  her  evidence^  saia  that  he  believed 
her  to  be  ignorant  of  the  nature  of  an  oath.  An 
expert  howevtr  carne^  and  from  his  report  to  the 
court  the  prosecutrix  toas  sworn  and  her  evidence 
taken  down  as  interpreted  by  the  expert.  In  the  course 
of  her  exatniwUion  it  beaime  apparent  that  she  did 
not  understand  the  questions,  and  that  her  answers 
could  not  be  relied  upon.  Tlie  Judge  directed  her  to 
stand  down,  and  struck  out  her  evidence  from  the 
case: 

Held,  that  although  the  prosecutrix  had  been  sworn,  the 
judge  acted  rightly  in  striking  out  and  withdravnng 
her  evidence  from  the  jury. 

Case  reserved  for  the  opinion  of  this  Court  by  the 
Chairman  of  the  Court  of  Quarter  Sessions  for  the 
county  of  Lancaster,  holden  by  adjournment  at 
Salford. 

Uoliinrake  Whitehead  was  tried  before  me  and 
others,  my  fellow  justices  in  and  for  the  said  county, 
at  Salford  aforesaid,  upon  the  27th  Oct.  1865,  upon 
an  indictment  charging  him  with  an  assault  upon 
one  Harriet  Pngh,  at  Todmorden,  in  the  county 
aforesaid,  with  intent  the  said  Harriet  Pugh  then 
and  there  to  ravish  and  carnally  know. 

There  were  two  other  counts  in  the  indictment, 
one  of  them  charging  an  indecent  assault,  and  the 
other  a  common  assault. 

The  said  Harriet  Pugh  is  about  seventeen  years 
old,  and  has  always  been  deaf  and  dumb. 

At  the  trial  it  was  proposed  by  the  counsel  for 
the  prosecution  to  examine  her  through  the  medium 
of  her  father. 

It  was  stated  that  he  and  her  sister  could  hold 
coiumunication  with  her  by  means  of  arbitrary 
signs  and  motions,  but  that  she  had  not  been  ia- 
strueted  in  the  **deaf  and  dumb  alphabet,"  or  in 
any  institution,  or  by  any  person  skilled  in  com- 
municating with  persons  labouring  under  the  depri- 
vation with  which  she  is  afflicted. 
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The  father  was  sworn  truly  to  interpret  in  the 
case,  and  was  requested  by  the  counsel  for  the  pro- 
secution to  explain  to  her  the  oath  about  to  be 
administered  to  her.  He  then  stated  that  he  believed 
ahe  was  unaware  of  the  nature  and  oblig^on  of  an 
oath,  and  that  (although  she  had  attended  Sunday- 
school  for  some  years)  he  was  not  prepared  to  say 
that  she  believed  in  a  future  state  or  a  condition  of 
future  rewards  and  punishments. 

Upon  this  it  was  objected  by  the  counsel  for  the 
deft,  that  she  could  not  be  sworn,  and  the  learned 
counsel  for  the  prosecution  proposed  to  give  evidence 
independent  of  the  prosecutrix  in  proof  of  the 
offence  charged. 

It  was  objected  that  such  evidence,  in  the  absence 
of  the  direct  testimony  of  the  prosecutrix  herself, 
could  not  be  received  on  such  a  charge. 

I  did  not  at  the  time  decide  upon  this  objection, 
but  I  caused  a  person  named  Beahan,  an  expert  in 
regard  to  the  education  of  and  communication  with 
deaf  and  dumb  persons,  to  be  summoned  to  the 
court  for  the  assistance  of  myself  and  the  jury  in 
the  case. 

The  expert  attended  forthwith,  and  before  being 
Bwom  to  interpret  I  requested  him  to  endeavour  to 
communicate  with  the  prosecutrix,  and  particularly 
to  ascertain  the  extent  of  her  intelligence  as  to 
the  nature  and  obligation  of  an  oath.  He  did  so,  and 
intimated  his  belief  that  he  was  able  to  understand 
her  signs  and  gestures,  and  to  make  himself  under- 
stood by  her ;  and  that  she  comprehended  him  wl^n 
he  conversed  by  signs  with  her  as  to  heaven  and 
hell. 

He  was  then  sworn  to  interpret,  and  she,  through 
him«  was  sworn  in  the  ordinary  form. 

The  examination  through  him  then  proceeded 
some  way,  and  among  other  replies  so  obtained 
from  the  prosecutrix  was  one,  that  she  had  con- 
•ented  to  what  the  deft,  did  to  her.  She  an- 
swered "  Tes  '*  to  almost  every  question  put  to  her. 
She  was  aaked,  '^  Did  she  know  the  counsel  who 
was  examining  her  ?"  To  this  she  answered  "  Yes." 

The  expert  at  this  point  informed  the  Court  that 
he  was  satisfied  that  he  had  been  mistaken,  that  the 
prosecutrix  was  not  able  to  understand  him,  and  that 
the  means  of  communication  were,  from  want  of 
training  and  otherwise,  so  defective,  that  he  felt  it 
would  be  unsafe  in  the  extreme  to  proceed  with  her 
examination  through  him  or  otherwise. 

Before  coming  to  this  conclusion  he  again  tested 
her  ill  various  ways ;  and  the  court  and  jury  were  of 
opinion  that  any  further  examination  of  the  girl 
under  the  circumstances  would  be  most  unsatis- 
factory. 

The  counsel  for  the  prosecution  then  applied  that 
the  jury  should  be  discharged  from  returning  a 
verdict,  and  that  the  trial  should  be  adjourned  to  a 
further  session  in  order  that  in  the  interval  the  girl 
might  be  sent  to  a  deaf  and  dumb  school  and  pro- 
perly instructed. 

Peeling  myself  bound  by  the  authority  of  Rex  v. 
Wade,  1  Moo.  Cr.  Cas.  88, 1  refused  the  application. 

Counsel  for  the  prosecution  then  proposed  to 
•nter  into  the  evidence  of  other  witnesses  in  support 
of  the  charge,  when  the  objection  before  mentioned 
was  revived. 

After  argument  I  overruled  the  objection,  and 
admitted  the  evidence  which  was  in  substance  as 
follows : 

About  8.30  p.m.  on  the  night  in  question,  two 
giris— one  the  sister  of  the  prosecutrix — and  a 
young  man  who  had  been  walking  on  a  footroad  to  a 
place  called  Car  Laithe,  in  the  outskirts  of  Tod- 
morden,  were  returning  homewards  in  the  direction  of 
Todmorden,  when  they  heard  a  noise  whidi  caused 
them  to  stand  and  listen.  It  was  repeated.  The 
lister  recognirad  it  as  the  cry  of  the  prosecutrix, 
and  at  her  reqitast  the  others  accompanied  her,  all 


three  running  in  the  direction  whence  the  noise 
proceeded.  It  was  repeated  several  times  as  they 
approached.  After  running  about  100  yards  they 
found  the  prosecutrix  on  the  ground  across  the  foot' 
road,  with  her  clothes  thrown  upwards  over  her 
knees,  and  the  deft,  on  his  knees  in  the  act  of  rising 
from  her.  The  male  witness  seized  him  by  the 
collar  and  pulled  him  off  the  prosecutrix.  His 
trousers  also  were  do¥m.  He  was  seized  by  the 
male  witness,  who  (having  recognised  him  maad. 
spoken  to  him  by  his  nickname  "  Darling  ")  ulti- 
mately released  him  and  left  him  on  the  spot  aeek- 
ing  his  cap.  Meanwhile  the  prosecutrix  rose  ap. 
Her  bonnet  was  crushed,  her  dress  soiled  with 
sand,  her  hair  dishevelled.  She  was  in  tears,  mnd 
put  her  hand  several  times  to  her  chest. 

The  footpath  on  which  she  was  found  is  one  on 
the  edge  of  a  valley,  and  a  witness  resident  on  the 
opposite  bank  of  the  valley  heard  screams  from  the 
direction  of  this  road  about  the  time  spoken  to  by 
the  other  witnesses.  The  road  for  a  conaiderable 
length  is  skirted  on  each  side  by  a  wood,  after 
emerging  from  which,  as  it  approaches  the  pLaee 
where  the  prosecutrix  was  found  with  the  deft,  as 
aforesaid,  it  is  separated  from  the  fields  for  a  certain 
length  by  a  hurdle  fence  on  one  side  of  the  road 
only,  after  which  there  ceases  to  be  any  fence,  and 
access  to  the  fields  and  the  wood  is  very  easy  from 
the  road. 

It  was  on  the  part  of  the  road  above  the  hurdle 
fence  that  the  prosecutrix  was  found.  The  footroad 
in  question  is  a  public  footroad,  and  is  distant 
nearly  half  a  mile  from  the  residence  of  proaecutrix, 
and  is  known  by  the  name  of  the  Lovers'  Walk ; 
and  the  evidence  did  not  show  for  what  purpose  the 
prosecutrix  had  gone  thither,  but  it  was  proved  that 
she  had  previously  gone  the  same  walk  with  her 
sister. 

All  the  witnesses,  except  the  resident  of  the 
other  side  of  the  valley,  had  known  the  deft,  for 
many  years.  He  worked  at  the  same  mill  as  they 
did.  Ho  had  never  visited  at  the  house  of  the 
prosecutrix,  or  paid  his  addresses  to  her,  nor  as  far 
as  the  evidence  went  had  there  been  any  associa- 
tion between  him  and  her. 

On  cross-examination  of  prosecutrix's  sister,  she 
admitted  that  a  man  had  been  charged  with  an 
assault  with  intent,  &c.,  upon  the  sister  of  the 
prosecutrix  four  to  five  years  ago,  but  that  the  case 
was  dismissed  by  the  magistrates. 

At  the  close  of  the  case  for  the  prosecution  the 
counsel  for  the  deft,  called  my  attention  to  the  fact 
that  prosecutrix  had  been  duly  sworn  and  then 
withdrawn  as  above  stated,  and  then  submitted 
there  was  no  case  to  go  to  the  jury  in  the  absence 
of  her  testimony,  denying  that  what  was  spoken  to 
by  the  witnesses  was  done  with  her  consent. 

I  overruled  the  objection,  and  held  that  the 
evidence  given  was  such  as  was  sufficient  to  go  to 
the  jury  in  support  of  the  charge ;  but  at  counsel's 
request  I  reserved  the  point  for  the  opinion  of  the 
Court. 

The  deft,  called  witnesses  to  prove  an  a/iln,  hut 
the  jury  found  him  guilty  of  an  assault  with  intent 
to  ravish. 

I  allowed  him  to  be  discharged  upon  adequate 
bail  to  appear  for  judgment  at  the  next  sessions. 

1  therefore  respectfully  desire  the  opinion  of  this 
'^ourt  upon  the  following  points : — 

1.  Was  it  competent  for  and  obligatory  upon  me 
to  discharge  the  jury  under  the  circumstances  in 
order  that  an  opportunity  might  be  afforded  for  the 
instruction  of  the  prosecutrix  ? 

2.  Was  it  competent  for  me  to  leave  the  case  to 
the  jury  upon  the  evidence  above  appearing,  disre- 
garding th  e  doubtful  evidence  of  the  prosecutrix 
herself  and  confining  their  attention  entirely  to  tlie 
testimony  of  the  other  witnesses  ? 
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The  caae  was  partly  argued  on  the  2dth  May,  bat 
the  Court  then  stated  that  the  ease  would  be  re- 
mitted to  the  learned  Chairman  of  the  Court  of 
Quarter  Sessions  to  ascertain  the  precise  question 
this  Coort  was  required  to  give  their  judguent 
upon. 
The  question  was  now  stated  to  be  :-— 
Whether  the  total  withdrawal  by  the  chairraao  of 
the  prosecutrix's  evidence  from  die  jury  alter  she 
was  sworn  to  give  evidence  inmlidated  ihe  ver- 
dict? 

TVirr  for  the  prisoner. — It  isnfHbmitte  1  that,  under 
the  drcumstaiioes,  the  convict^n  ought  not  to  be 
upheld.  A  deaf  and  dumb  witness  is  not  an  incom- 
petent witness  like  an  insane  person  or  an  idiot 
There  was  no  doubt  some  dlflScnlty  in  making  the 
prosecutrix  understand  the  questions,  and  in  relying 
on  her  answers,  but  having  been  sworn  as  a  witness 
her  evidence  ought  to  have  been  left  to  the  jury,  and 
they  CRight  to  have  had  the  opportunity  of  placing 
what  weight  (if  any)  they  pleased  upon  it.  It  was 
not  for  the  judge  to  presume  that  it  was  valueless, 
and  therefore  to  take  upon  himself  to  witlidraw  it ; 
he  should  have  told  the  juiy  to  disregard  it,  and 
have  left  to  them  the  option  of  doing  so.  [Poi<lock, 
C.B. — ^The  prosecutrix  having  been  sworn  as  a 
witness,  I  feel  this  difficulty,  that  there  may  have 
been  something  in  her  manner  or  look,  apart  from 
the  answers,  that  might  have  justified  the  jurv  In 
saying  the  charge  was  unfounded.]  In  Jacdt  v. 
L^fbmtrmey  11  M.  &  W.  685,  the  witness  was  an  in- 
eompetent  one  from  interest.  Hera  the  witness 
wss  not  incompetent,  but  there  was  no  unobjection- 
aUe  medium  at  hand  through  whom  to  examine  her, 
but  having  been  sworn  and  examined,  her  answers 
should  have  gone  to  the  jury  for  what  they  were 
worth.  Besides,  too*  in  that  case  there  was  no  exam- 
ination on  the  voir  dire, 

ffapwood,  for  the  prosecution,  was  then  called 
upon. — ^The  competency  of  a  witness  is  a  question 
for  the  decision  of  the  court,  and  if  at  any  stage  of 
a  trial  a  witness  is  proved  to  be  incompetent,  his 
evidence  may  be  struck  out.  In  Jacobs  v.  Leyhourw 
Lord  Abinger  states  that  as  the  rule,  and  that  iu  his 
experience  he  had  known  Lord  Ellenborough  and 
Bayley,  B.,  in  acting  upon  it,  erase  whole  pages  of 
evidence.  So  when  evidence  of  a  confession  has 
been  given  on  the  part  of  a  prosecution,  if  it  appear 
in  the  course  of  the  trial  there  was  such  inducement 
held  out  to  the  prisoner  as  to  make  it  inadmissible, 
it  is  the  duty  of  the  judge  to  strike  it  out : 

Aw.  V.  Gmmtr^  8  C!ox  0. 0. 175 ; 
Ntedktm  v.  SmUk,  2  Ver.  468. 

7W  in  reply. — Here  the  prosecutrix  was  held 
]BOorax>etent,  from  what  the  interpreter  said,  although 
in  the  first  instance  he  was  of  opinion  that  the  wit- 
ness understood  him.    Who  but  the  jury  was  to 
sa^  that  his  last  conclusion  was  the  right  one  ?    In 
TordZnr  v.  Arnold,  10  M.  &  W.  141,  where  the  question 
as  to  the  incompetency  of  a  witness  arose  after  he 
had  been  sworn  but  before  he  was  examined,  Parke, 
B.  said :  ^  As  to  the  period  of  the  trial  at  which 
his  objection  was  taken,  I  cannot  help  wishing 
eiy  much  that  it  were  established  as  thf^  regular 
practice  that  when  once  a  witness  is  sworn,  no 
[uestion  should  be  put  to  him  in  order  to  raise 
objections  as  to  his  competency.    I  think  all  such 
questions  should  be  put  to  him  on  the  voir  dire, 
nd  that  when  once  sworn  in  chief,  his  competency 
.iiould  be  taken  for  granted ;  but  certainly  the  prac- 
Uce  has  been  difFerent  hitherto.**    In  this  case  the 
iudge  having  held  the  witness  to  be  admissible,  he 
ad  no  power  to  withdraw  the  evidence  from  the 
try. 

PoLtiOoit,  C.  B.— We  utt  an  agreed  flist  we  ought 


not  to  answer  the  first  question,  which  is  hypo- 
thetical merely  and  not  practical.  Questions  as  to 
the  course  to  be  pursued  on  future  occasions  ought 
not  to  be  sent  to  us.  The  second  question,  we  are 
of  opinion,  ought  to  be  answered  in  the  affirmative. 
We  think  that  it  was  com^tent  for  the  chairman 
to  do  what  he  did  on  the  trial,  viz.,  to  strike  out  the 
evidence  of  the  prosecutrix.  Having,  in  the  first 
instance,  admitted  her  evidence,  and  in  the  course 
of  her  examination  it  being  discovered  that  she  was 
incompetent,  we  think  he  was  right  in  striking  out 
the  whole  of  her  evidence  and  confining  the  atten- 
tion of  the  jury  to  that  given  by  the  other  witnesses, 
and  as  that  was  abundantly  sufficient  to  support  the 
conviction  it  must  be  affirmed. 

The  rest  of  the  Codbt  concurring, 

^^___       Conviction  qffirmed, 

Rbo.  V,  David  Davibs. 

Larceny^ Bailee^24  ^  25  Met.  c  96,  s.  8. 

A  axrter  was  ettmhued  by  the  owner  of  a  cargo  of  coal$ 
to  go  and  load  the  coals  fioni  the  vesseh  and  deliver 
SMciJUsd  quantities  to  persons  it/mms  names  were  on  a 
hat  given  to  the  carter.  He  sold  two  of  the  loads  of 
coa&  fraudulently,  and  c^ppropriated  the  moneys  to  his 
own  use : 

Held,  indicttMble  for  stealing  the  coals  of  the  person  who 
employed  him  to  load  and  deliver. 

Case  reserved  for  the  opinion  of  this  Court  by  th6 
Recorder  of  Manchester. 

The  prisoner  was  tried  before  me  at  the  Quarter 
Sessions  for  Uie  city  of  Manchester  on  the  4th  April 
1866. 

The  indictment  charged  him  with  stealing  two 
loads  of  coal  the  property  of  Andrew  Dobbie  and 
another. 

The  prisoner  was  a  carter,  and  was  engaged  bjy 
Dobbie  to  deliver  in  his  (the  prisoner's)  cart  a  boat% 
cargo  of  coals  to  certain  persons  named  in  a  list 
which  was  handed  to  the  prisoner,  and  he  was 
not  authorised  to  deliver  coals  to  any  person  whose 
name  was  not  contained  in  that  list. 

Two  of  the  loads  of  coals  he  fraudulently  sold  to 
persons  not  in  the  list ;  for  one  of  them  he  obtained 
twelve  shillings,  it  did  not  appear  how  much  he 
received  for  the  other. 

Upon  these  facts  it  was  contended  by  the  counsel 
for  the  prisoner  that  he  could  not  be  convicted 
under  24  &  25  Vict.  c.  96,  s.  8,  as  it  was  clear  that 
liie  property  was  never  to  be  restored  to  the  owner, 
who  had  entrusted  it  to  the  prisoner,  and  who  was 
therefore  not  a  bailee  within  the  meaning  of  that 
Act,  and  they  cited  K  v.  Hassatt,  W.  R. ;  1  L.  &  C. 
Rep.  p.  58. 

I  however  directed  the  jury  that,  if  the  coals  were 
entrusted  to  the  prisoner  for  the  specific  purpose 
that  they  should  be  delivered  by  him  to  the  persons 
named  in  the  list,  and  if  he,instead  of  so  delivering 
them,  fraudulently  converted  them  to  his  own  use^ 
that  the  prisoner  ought  to  be  found  guilty. 

The  jury  found  the  prisoner  guilty,  and  I  let  him 
out  on  bail  until  the  opinion  of  the  Court  for  Crown 
Cases  Reserved  was  taken  upon  the  propriety  of  the 
conviction. 

Torr  for  the  prisoner. — ^The  conviction  was  wrong. 
The  prisoner  was  not  a  bailee  of  the  coals  within 
the  meanhag  of  sect.  3  of  24  &  25  Vict.  c.  96.  This 
oase  differs  from  Reg.  v.  Bunkall,  9  Cox  C.  C.  419, 
where  the  prosecutor  gave  money  to  the  prisoner  to 
go  and  buy  coals  for  him,  and  bring  them  to  him. 
Here  the  prisoner  was  directed  by  the  owner  of  the 
cargo  to  load  coals  and  take  them  to  another  person. 
The  prisoner  was  not  a  servant,  neither  was  he  bailee. 
This  was  a  breach  of  trust  and  not  a  larceny.    In 
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Reg.  y.  HaataU,  8  Ck>z  C.  C.  491,  it  was  held  that 
the  treasurer  of  a  money  club  could  not  be  indicted 
as  a  fraudulent  bailee  for  appropriating  moneys 
reoeiyed  by  him  from  members  on  acoount  of  & 
club. 

Hcpwoodf  for  the   prosecution,  was    not   called 
upon. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this 
conviction  must  be  affirmed. 

Conviction  affirmed. 


Monday,  May  7,  1866. 

(Before  Pollock,  C.  B.,  Martin,  Bramwbll, 
and  PiooTT,  BB.,  and  M.  Smith,  J.) 

Rbg.  v.  Charlbs  Fletchbr. 

Bape — Idiot  girl — Evidence  of  content. 

Upon  an  indictment  for  rape  there  must  be  evidence  thai 
the  connection  woe  against  the  will  of  the  female^  or 
without  her  consent. 

In  a  casSf  therefore,  of  alleged  rape  upon  an  idiot  girl, 
the  oniy  evidence  being  that  of  .the  fact  of  the  con- 
nection  and  the  imbecile  state  of  mind  of  the  girl,  and 
there  being  no  appearance  of  force  having  been  vaed, 
lAs  Ccwt  held  that  there  was  no  case  to  go  to  the  jury. 


reserved  by  Keating,  J.  for  the  opinion  of 
this  court. 

Charles  Fletcher  was  tried  before  me  at  the  last 
Warwick  assises  for  a  rape  upon  Fanny  Elizabeth 
Churchill,  and  convicted. 

Tlie  prosecutrix  was  an  idiot  girl  with  one  side 
and  a  foot  paralysed ;  she  was  seen  going  with  the 
prisoner  towards  the  inn  where  he  was  ostlsr,  and 
afterwards  coining  from  thence  with  her  hair  down, 
and  the  hair-net  in  her  hand,  but,  as  her  mother 
said,  "not  different  from  her  ordinary  manner;** 
she  had  three  cakes  in  her  hand,  and  wa)  eating  one 
of  them. 

There  was  no  evidence  of  the  circumstances  under 
which  the  connection  had  taken  place,  but  the 
prisoner  admitted  the  fact,  alleging  consent,  and 
that  he  had  had  connection  with  her  before,  also 
with  her  consent. 

In  answer  to  his  question  whether  she  knew  him, 
the  said,  "Yes,  the  man  Richards.** 

Although  only  sixteen  years  old,  the  medical  man 
stated  she  was  a  fully  developed  woman ;  and  that 
strong  animal  instincts  might  exist,  notwithstanding 
her  imbecile  condition. 

Appearances  on  examination  were  not  incon- 
sistent with  connection  having  previously  taken 
place,  and  he  rather  inclined  to  that  opinion ;  but 
they  were  also  consistent  with  the  connection  in 
question  being  a  first  connection. 

I  Ictft  the  case  to  the  jury  in  the  terms  reported 
to  have  been  used  by  Willes,  J.  in  the  case  of  Reg, 
V.  Fletcher,  8  Cox  C.  C.  181 ;  Bell  C.  C.  68,  viz., 
that  if  they  were  satisfied  that  the  girl  was  incapable 
of  expressing  consent  or  dissent,  and  that  the 
prisoner  had  connection  with  her  without  her  con* 
sent,  they  should  find  him  guilty ;  but  that  a  con- 
sent produced  by  mere  animal  instinct  would  be 
sufficient  to  prevent  the  act  from  constituting  a  rape. 
.  The  jury  found  Uie  prisoner  guilty. 

I  desire  the  opinion  of  the  Court  of  Criminal 
Appeal  as  to  whether  I  ought  to  have  left  the  case 
to  the  jury  at  all,  there  i«ing  no  evidence  against 
the  prisoner,  except  the  fact  of  connection  and  the 
Imbecile  state  of  the  girL 

^o  counsel  appeared  to  argue  the  case  on  either 
side. 

Pollock,  C.B. — ^The  prisoner  was  tried  for  a 


rape  upon  an  idiot  girl,  and  the  question  reserved 
was,  whether  the  case  ought  to  nave  gone  to  the 
jury,  there  being  no  evidence,  except  the  fact  of 
connection  and  Uie  imbecile  state  of  mind  of  the 
girl.  Of  the  fact  of  connection  there  was  the 
fullest  proof,  for  it  was  admitted  by  the  prisoner. 
There  was,  however,  no  evidence  that  the  connec- 
tion was  had  against  the  will  of  the  girL  The  in- 
dictment charged  the  prisoner  with  having  com- 
mitted the  offence  against  her  will,  and  without  her 
consent,  and  we  are  all  of  opinion  that  some  evidence 
of  that  allegation  as  a  fact  should  have  been  given 
before  a  conviction  could  be  obtained ;  and  that  there 
was  not  that  sort  of  testimony  on  which  a  judge 
would  be  justified  in  leaving  the  case  to  the  jury  to 
find  a  verdict.  We  are  unanimously  of  opinion  that 
there  was  here  no  evidence  to.  establish  either  that 
the  connection  was  against  her  will  or  without  her 
consent.  I  wish  to  fuld  for  myself  that  I  think  the 
Act  of  Parliament  (24  &  25  Vict,  c  100,  secU. 
50,  61)  which  makes  sexual  connection  a  criminal 
offence  in  the  case  of  children  of  tender  years  has  a 
tendency  to  throw  light  upon  the  case  before  us. 
Here  the  contention  on  the  part  of  the  Crown  must 
have  been  that  an  idiot  is  incapable  of  consent,  and 
it  might  be  said  in  answer  that  the  same  cause 
which  required  an  Act  of  Parliament  to  make  the 
mere  fact  of  connection  a  criminal  offence  in  the 
case  of  children  of  tender  years  would  require  an 
Act  of  Parliament  in  the  case  also  of  idiots.  We 
think  therefore  that  the  conviction  should  be 
quashed. 

Convictian  quashed. 


V.O.   WOOD'S   OOTTBT. 

Reported  ty  W.  H.  Bimm  and  B.  T.  Boclt,  Esqn., 
BarriBten-st-Lsw. 


Wednesday,  May  23,  1866. 
Major  v.  Thb  Park-Lanb  Compaht  (Ldotbd). 

Building  Act  1856,  s.  88.— Por/y-watf— 2Vbttc»— 
TaJdng  down  party-structure. 

The  SSrd  section  of  the  MetropcUtan  Building  Act  of 
1855  prescribes  what  notice  shall  be  pven  mr  parties 
intending  to  make  alterations  in  thetr  buiUUngs  with 
reference  to  the  adjoining  owners  of  party-structures. 

The  owner  of  a  party-structure  consisting  of  a  coach-house 
and  stabte,  proceeded  to  pull  down  the  same,  and  in  so 
doing  removed  a  brestsummer,  a  beam  of  wood  let  into 
the  adjoining  owner's  party-wall,  with  the  intention 
of  reconstruction ;  in  fact,  being  a  ease  of  simple 
removed: 

Held,  that  under  the  Act  it  was  not  necessary  to  giwe 
the  three  monM  required  notice  of  such  intended 
alteration. 

This  was  a  bill  by  the  pit.,  who  held  the  lease  of 
a  house,  No.  5,  in  Park-lane,  against  the  above 
company,  praying  an  injunction  to  restrain  them 
from  pulling  down,  cutting  away,  or  interfering 
with  the  party  structure  which  separated  the  plt.'s 
house  from  the  defts.'  adjoining  building^  and  from 
otherwise  doing  damage  or  injury  to  plt.'s  said 
house  and  premises,  and  to  repair  and  make  good 
the  damage  already  done. 

The  bill  alleged  that  the  pit.  was  the  lessee  of  the 
house  and  premises  aforesaid,  for  a  term  of  fourteen 
years  from  Midsummer  1865.  That  the  defts.  were 
a  company  duly  registered  under  the  Companies 
Act  1862,  for  the  purpose  of  acquiring  land  for 
building  and  other  purposes,  and  that  they  had 
purcha^  and  were  the  owners  of  a  certain  building 
adjoining  the  pit's  house,  separated  therefrom  by  a 
party  structure.    The  wall  which  separated  the  pit's 
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premises  from  the  defts/  adjoining  building,  was 
essential  to  the  support  of  the  plt/s  house  and  pre- 
mises. That  on  the  28rd  Jan.  last  the  defts. 
commenced  pulling  down  their  said  building,  and  in 
the  course  of  such  operations  the  defts.  had  cut 
into  the  said  party  structure,  and  carried  away  a 
considerable  portion  of  the  wall  which  separated  the 
pit's  house  from  the  defts.'  adjoining  building. 
That  by  reason  thereof  the  said  party  structure  had 
become  and  was  in  a  dangerous  state,  and  unless 
restrained,  the  pit.  would  sustain  irreparable  injury. 
That  no  notice  had  been  given  by  the  defts.  of  their 
intention  to  pull  down  or  interfere  with  said  party 
structure  under  the  provisions  of  the  Metropolitan 
Building  Act  1855,  which  the  defts.  were  bound  to 
give,  and  the  pit.  had  never  given  his  consent  to 
any  act  of  the  aef  ts.  in  relation  to  the  premises. 

The  clause  83  of  the  Metropolitan  Building  Act 
1855,  upon  which  the  principal  question  turned,  is 
intituled  *' Party  Structures,"  and  provides  for 
eleven  cases  as  to  rights  of  building  and  adjoining 
owoers.  And  the  84th  section  provides  that  three 
months*  notice  should  be  given  with  respect  to  the 
exercise  by  building  owners,  and  adjoining  owners 
of  their  respective  rights. 

The  cauae  came  on  by  motion  for  decree  on  the 
19th  Feb.  last,  when  an  order  was  made  by  his 
Honour,  referring  it  to  some  architect  to  report 
what  had  been  done  and  ought  to  be  done  in  respect 
(rf  the  party  structure  in  the  bill  mentioned,  having 
regard  to  the  provisions  of  the  Building  Act  1855, 
with  all  necessary  instructions. 

Mr.  Whichcord,  the  architect  to  whom  the  matter 

was  referred,  made  the  following  report : 

Th0  wall  Is  a  party-wall  wlthia  the  meaning  of  the  laid 
Act  The  defts.  nare  removed  the  buildings  on  their  side, 
ud  by  so  doing  have  disclosed  four  Uers  of  wooden  bond  in 
tile  wall  and  sereral  gutter  bearers.  The  end  of  a  brest- 
Runmer,  supported  by  a  storey  post  at  the  north-west  angle  of 
the  party-wan,  has  been  built  Into  the  wall  to  the  extent  of  a 
few  inches;  several  bricks  over  it  and  forming  a  portion 
of  the  wall  at  the  sngle  have  been  displaced,  and  I  Iwre  no 
doBbtsneh  displacement  has  arisen  from  the  attempt  made  to 
remove  this  brestsummer.  I  hare  carefully  inspected  the 
^t's  premises,  but  hsTS  failed  to  find  any  cracks  or  other 
tiMUoadon  of  damage  which  could  have  been  caused  by  works 
of  the  defts.  I  do  not  consider  the  party-wall  In  any  way 
dtagaroaa  I  think  it  would  be  proper  to  remoTe  the  end  of 
the  brestsummer  and  make  good  the  wall  as  far  as  it  is  loose 
with  sound  brickwork  in  nement ;  there  can  be  no  damage  in 
doing  this,  if  ordinary  care  be  used  by  the  workmen.  The 
upper  tier  of  wooden  bond  and  the  gutter  bearers  should  also 
be  taken  oat  and  replaced  with  brickwork,  as  the  thickness  of 
the  party-wall  at  this  lerel  is  only  14  indies,  whereas  below, 
tod  where  the  other  tiers  of  wooiden  bond  are  situated,  the 
wsU  is  18  inches  thick.  .  .  .  Upon  mature  oondderation 
of  the  whole  facts,  I  am  of  opinion  that  the  pit's  house 
has  sustained  no  damage  from  the  work  that  has  been  done ; 
that  the  defts.  did  not  contemplate  any  interference  with 
the  party-wall,  or  doing  more  man  removing  their  own  old 
bvildiDgs  from  the  site,  but  that  in  such  remoral  the  party- 
wall  has  been  Inadvertently  interfered  with,  and  timber  has 
been  laid  open  in  it,  and  moreover  that  no  repair  of  the  wall, 
within  the  83rd  Be<^on  of  the  said  Act,  was  contemplated  by 
the  defts.  Jom  Whichcord. 

The  pit.  now  moved  for  an  injunction  in  the 
terms  m  the  prayer  of  the  bill.  # 

The  question  was  whether,  under  the  terms  of  the 
Metropolitan  Building  Act  1855,  notice  of  what  had 
been  done  ought  to  have  been  given  by  the  defts.  to 
^plt 

W,  M,  Jamesy  Q.  C.  and  E.  Charles,  for  the  pit., 
>ntended  that  such  notice  was  necessary,  and  that 
Itk  was  entitled  to  the  injunction  prayed. 

Daniel,  Q.  C.  and  Dructf  for  the  defts.,  contended 
lat  what  had  been  done  by  the  defts.  they  had  a 
srfect  right  to  do,  and  that  the  provisions  of  the 
ct.were  not  applicable  to  the  case. 

J^^f^arks  in,  reply, — If  a  party  pulls  down  with 
A  iDtenlion  of  rebuilding,  the  Act  applies. 

The  ViCB-CuAMC|sLLuK-r-Xhis  is  a  nice  construc- 


tion of  the  88rd  clause  of  the  Building  Act, 
which  specifies  various  purposes  for  which  other 
adjoining  owners  whose  property  is  separated 
by  a  party- wall  may  deal  with  a  party  structure, 
and  I  apprehend  that  any  person  might  do  this, 
and  the  defts.  are  right  in  saying  they  might  deal 
with  anything  leaning  against  that  party  structure, 
but  not  forming  a  support  to  it.  There  is  nothing 
in  the  Act  which  goes  the  length  of  dealing  with 
that  whidi  does  not  afford  support,  anything  as 
being  within  the  meaning  of  the  Act,  and  forming 
a  part  of  the  party  structure  itself.  There 
was  built  against  this  party  structure  originally 
a  sort  of  stable  and  coach-house,  and  there 
appears  also  to  have  been  placed  on  the  top  of 
the  party  structure  a  metal  gutter  which  ran  along 
the  top  of  the  party- wall,  tluit  thing  which  formed 
part  of  the  lintel,  partly  formed  with  this  brestsummer, 
let  into  a  large  sort  of  post,  this  post  does  not  rest 
on  the  wall,  but  on  a  story  post  at  the  further  end. 
But  that  is  let  into  Uie  wail,  and  the  wall  being 
built  in  the  way  it  is,  no  removal  of  it  could  take 
place  without  removing  some  of  the  bricks  in  the 
wall,  or  without  shaking  them;  and  the  difficult 
part  of  the  case  is,  that  the  brestsummer,  as  far  as 
it  is  embedded  in  the  wall,  would  afford  some 
degree  of  support,  the  same  amount  of  sup- 
port as  the  quantity  of  bricks  whose  place  it 
occupied,  the  half-brick  or  whatever  it  was  ;  the 
brestsummer  takes  its  place,  and  therefore  dealing 
with  it  might  be  taken  to  be  a  dealing  in  some 
sense  with  the  party-wall.  There  is  the  real  point 
of  difficulty  in  the  case.  I  cannot  help  observing 
that  the  brestsummer  is  not  touched  till  after  the 
bill  is  filed,  and  it  is  not  the  cause  of  the  suit  being 
instituted.  What  happened  before  the  filing  of  the 
bill  was  this.  The  parties  had  set  about  preparing 
and  had  indicated  what  it  was  they  intended  ulti- 
mately to  do.  Before  anything  can  be  done  in  the 
way  of  building  there  is  first  of  all  something  to 
be  removed,  and  having  to  remove  they  contract 
with  a  person  to  do  it.  The  contractor  who  has  to 
remove  has  nothing  to  do  with  the  building,  and 
there  is  no  necessity  to  give  a  notice  of  removal,  or 
any  notice,  till  the  time  came  when  they  were  going 
to  build.  And  therefore  it  comes  to  a  case  of  simple 
removal.  It  appears  to  be  plain  that,  whatever  may 
be  intended,  still  as  to  clearing  the  ground  no  notice 
was  necessary,  unless  that  very  clearing  is  some- 
thing as  to  which  notice  should  be  given  by  the 
terms  of  the  Act ;  therefore  it  brings  it  back  to 
the  question,  whether  before  the  bill  was  filed  there 
was  anything  done  which  required  notice.  Before 
the  bill  was  filed  there  was  only  the  removal  of  the 
gutter,  and  in  doing  that  there  dropped  down  a  few 
bricks.  Then  this  gentleman  finding  this  thing  being 
removed,  and  finding  that  some  bricks  had  fallen 
down,  makes  the  complaint  to  the  man  he  sees  at  work, 
and  gets  the  answer  that  '*it  is  a  rich  company,  we 
can  idf  ord  to  risk  the  consequences  that  may  ensue." 
That  answer  is  given  merely  by  a  workman  on  the 
spot.  There  is  no  more  formal  application  of 
any  sort  to  the  company  themselves  to  know 
what  they  are  about  And  no  mischief  could 
have  arisen  from  looking  at  the  plans,  which 
he  might  have  seen  if  he  had  asked.  Nobody 
did  ask,  and  therefore  the  bill  was  hastily 
filed.  There  is  a  part  of  the  matter  also  that  I 
cannot  overlook.  Before  bill  filed  the  solicitor  on 
the  spot  says,  "  A  few  bricks  will  put  all  this  to 
rights."  The  pit.  says,  "  Oh,  that  will  never  do." 
Now,  I  do  not  think  this  is  a  proper  mode  of  initia- 
ting a  suit  of  this  description.  What  takes  place 
afterwards  creates  more  difficulty  as  to  whether 
or  not  some  notice  might  have  been  necessary 
under  the  liiuldin};  Act.  What  next  takes  place  is 
on  ihi-  (lay  t1\;it  the*  bill  is  filed.  An  attempt  i« 
made  to  move  the  brents aiuaier  which  is  morticed 
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into  the  wall.  MoTing  a  great  beam  like  that  must 
necessarily  have  had  some  effect  on  the  wall,  and  it 
might  be^  a  question  whether  in  itself  it  would  not 
be  a  cutting  into  the  wall.  A  Yerv  narrow  construc- 
tion should  not  be  given  to  the  Act  in  that  respect. 
Whatever  means  you  use  to  pull  it  out,  it  is  said  it 
is  not  to  be  deemed  or  taken  to  be  a  cutting  of  the 
wall.  It  has  been  said  that  something  might  be 
done  more  mischievous,  something  whic^  might  be 
irreparable,  and  although  it  may  not  be  under  the 
Act  a  cutting,  it  must  be  something  that  will  be 
token  to  be  an  interference  with  property  in  a 
serious  manner,  causing  a  dread  of  irremediable 
mischief,  and  under  the  Act,  if  it  was  such  a 
thing,  it  would  be  dealt  with  accordingly.  Had 
it  been  done  before  the  bill  was  filed  it  might 
have  justified  a  speedy  filing  of  the  bill  in 
consequence  of  the  rapid  approach  of  danger,  fiut 
the  bill  was  thus  filed.  That  being  so,  and  it  turn- 
ing out  that  the  attempt  to  remove  the  brestsummer 
did  no  mischief,  upon  the  whole  I  cannot  deal  with 
the  case  as  coming  under  the  83rd  section.  The  pit. 
had,  in  fact,  no  right  to  file  this  bill.  The  order 
made  was  as  follows : 

This  Court  doth  order  that  ttpon  the  deJU.  under' 
taking^  if  the  pit.  should  require  it,  within  one 
week  to  do  the  works  in  the  report  of  Mr,  Jofui 
Whichcord  mentioned  to  the  satisfaction  of  said 
Mr,  Whichcordf  the  pit's  bill  be  disfnissed  with 
costs. 

Solicitors  for  the  pit.,  Underwood  and  Colman, 

Solicitors  for  defts.,  Matthews  and  Greethanu 


C0T7RT  OF  aXTEEN'S  BElfCH. 

Reported  bj  Jobv  Tnoicpsoir  and  T.  \V.  Sauvvkks,  Beqra., 

B«rri«ten-at-L4iw. 

Tuesday,  May  8,  1866. 

Wbardalb  District  Higrwat  Board  v,  Alston 

Turnpike  Trust. 

Turnpike — Deficiency  of  funds  for  repair  of  roads — 
Contribution  by  parishes— \  j*  5  Vict.  c.  59. 

The  Alston  Tunmihe  Act  directs  the  moneus  coming  to 
the  hands  of  the  trustees  to  be  applied  (I)  in  payment 
of  the  en>enses  of  obtaining  the  Act ;  (2)  in  erecting, 
{fc.  toll-houses  and  the  general  management,  not  ex- 
ceeding  SOOL  per  annum ;  (8)  in  repairii^  the  roads, 
not  exceeding  IGOOL ;  (4)  in  paying  off  trust  debts. 

The  trust  income  for  the  current  year  exceeded  1900L  by 
a  small  sum,  which  was  applied  to  the  payment  of  the 
tru$t  debts,  but,  wishing  to  apply  a  larger  sum  to  the 
payment  of  their  debts,  they  applied  to  the  Justices, 
under  the  \  ^  5  Vict,  r.  59,  for  an  order  on  a  parish 
to  contribute  to  the  repair  of  the  turnpikerroads,  and 
the  jtistices  ordered  10/.  to  be  paid: 

Held,  that  the  order  was  made  without  jurisdiction,  as, 
following  the  application  of  the  moneys  directed  by 
the  Act,  there  was  no  deficiency  in  the  trust-funds  for 
the  repair  of  the  roads. 

Appeal  against  an  order  of  justices  under  the 
20  &  21  Vict,  c.  43. 

At  a  petty  sessions  for  the  division  of  Darlington 
War^l,  in  the  county  of  Durham,  an  information 
came  on  for  hearing  upon  the  complaint  of  the 
resp.,  who  was  the  clerk  to  the  trustees  of  a  turn- 
pike trust  called  "The  Alston  Heads  Trust,"  in 
which  it  was  alleged  that  the  funds  of  the  said 
turnpike  trust  were  insufficient  for  the  repairs  of 
the  said  turnpike-roads,  part  whereof  is  within  the 
township  of  Forest,  in  the  Weardale  highway  dis- 
trict ;  and  an  order  was  applied  for  to  appropriate 
luch  portion  of  the  highway  rate  of  the  laid  town- 


ship as  the  justices  should  think  necessary  for  and 
towards  the  repairs  of  that  part  of  the  said  turnpike- 
roads  which  lay  in  the  township  of  Forest  The 
justices  made  an  order  upon  the  appe.,  the  Weardale 
Highway  District  Board,  for  the  payment  of  the  sum 
of  10/. 

It  appeared  that  by  the  Alston  Road  Act  1868, 
after  repealing  a  former  local  Act,  it  is  enacted 
by  sect.  22  that  all  arrears  of  interest  due  on 
the  principal  sum  or  debts  owing  on  the  said 
turnpike  trust  should  be,  and  the  same  were  thereby 
wholly  extinguished,  and  that  no  interest  should 
thenceforth  be  paid  or  payable  upon  the  said  prin- 
cipal sums  or  any  of  them ;  and  by  sect.  24,  that 
all  moneys  which  should  come  to  the  hands  of  the 
trustees  by  virtue  of  the  said  Act  should  be  applied 
as  follows,  that  is  to  say  : 

1.  In  paying  and  discharging  the  expenses  of 
obtaining  and  passing  the  said  Act,  or  incident 
thereto. 

2.  In  defraying  the  expenses  of  erecting,  altering, 
and  repairing  toll-gates  and  toll-houses,  and  of  the 
management  of  the  said  roads,  <ind  the  salaries  of 
officers,  and  other  incidental  expenses,  but  not  ex- 
ceeding in  any  one  year  the  sum  of  300/.,  exclusive 
of  payment  to  toll  collectors,  and  of  the  costs  of 
prosecuting  or  defending  any  claims  or  suits. 

3.  In  maintaining  and  repairing  the  roads  and 
bridges,  and  putting  the  said  Act  in  execution  with 
reference  thereto,  but  so  that  the  amount  expended 
for  these  purposes  shall  not  exceed  1600/i  in  anjr 
one  year. 

4.  In  pa3nnent  and  discharge  of  the  trust  debt. 
The  expenses  of  obtaining  and  passing  the  Act 

have  been  paid  and  discharged.  The  annual  revenue 
from  tolls  and  incidental  receipts  of  the  said  Alston- 
roads  trust  for  the  current  year  will  amount  to 
2208/.  The  salaries  of  the  officers  employed  by  the 
said  trustees,  and  the  other  expenses  of  and  inci- 
dent to  the  management  of  the  said  trust  roads,  will 
amount  for  the  current  year  to  272/^  The  expenses 
of  repairing  and  maintaining  the  said  trust  roads 
and  bridges,  and  putting  the  Act  into  execution  in 
reference  thereto  during  the  present  year,  are  esti- 
mated by  the  surveyor  to  amount  to  1596^  of  which 
sum  it  is  estimated  57/.  will  be  expended  within  the 
township  of  Forest,  the  estimate  being  provided 
upon  the  actual  expenditure  within  each  parish 
during  the  past  year. 

The  4  &  5  Vict.  c.  59  (an  Act  to  authorise  for  one 
year  the  application  of  a  portion  of  the  highway- 
rates  to  turnpike-roads),  continued  by  subsequent 
Acts  to  the  present  time,  after  reciting  the  General 
Highway  Act,  5  &  6  Will.  4,  c.  50,  whereby  divers 
statutes  passed  in  the  reign  of  King  George  lll^ 
relating  to  the  performance  of  statute  duty,  were 
repeal^,  and  statute  duty  was  thereby  altogether 
abolished  ;  and  that  the  revenues  of  some  turnpike- 
roads  are  so  miequal  to  the  charge  and  maintenance 
of  suc^  road»  after  paying  the  interest  and  prin- 
cipal upon  the  sums  due  upon  mortgage  of  the  tolls 
thereof,  when  deprived  of  the  aid  heretofore  derived 
from  the  statute  duty,  that  it  is  necessary  that  some 
additional  provision  should  be  made  for  such  roads 
for  a  limited  period,  by  sect.  1  enacts  that  justices 
upon  information  exhibited  before  them  by  the 
clerk  or  treasurer  of  any  turnpike  trust,  that  the 
funds  of  the  said  trust  are  insufficient  for  the  repairs 
of  the  turnpike-roads  within  any  parish,  &C.,  may 
examine  the  state  of  the  revenues  and  debts  of  such 
turnpike  trusts,  and  inquire  into  the  state  and  con- 
dition of  the  repairs  of  the  roads  within  the  same, 
&c. ;  and  if  after  such  examination  it  shall  appear 
to  the  said  justices  necessary  or  expedient  for  the 
purposes  of  any  turnpike-road  so  to  do,  then  they 
may  adjudge  and  order  what  portion  (if  any)  of  the 
highway  rates,  &c.,  shall  be  paid  by  the  parish 
lurveyor  or,  Ac.,  to  the  said  trustees,  tooh  money 
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to  be  wholly  laid  out  in  the  actual  lepaira  of  such 
part  of  such  turnpike-road  as  lies  within  the  parish 
from  which  it  was  receired.  By  the  26  &  27  Vict. 
e.  94,  s  I,  the  highway  board  is  sabstitated  for  the 
parish  sunreyor. 

It  was  contended  on  behalf  of  the  apps.  that 
the  4  &  5  Vict.  c.  69,  only  applies  to  cases  where 
**  the  funds  of  the  turnpike  trust  are  insufficient  for 
the  repairs  of  the  turnpike-roads  in  any  parish,** 
and  that  as  the  trustees  of  the  said  Alston  roads 
are  directed  by  the  said  Alston  Roads  Act  to  expend 
not  exceeding  1600/L  in  maintaining  and  repauring 
the  said  tmst  roads  and  bridges,  and  the  estimated 
expenditure  for  those  purposes  for  the  current  year 
only  arooants  to  1596/.,  the  funds  are  not  insufficient 
for  the  repairs  of  the  said  roads ;  that  the  said  resps. 
are  not  entitled  to  an  order  for  parish  composition 
unless  their  estimated  expenditure  for  repairs  &c., 
exceed  leOO^,  the  amount  directed  by  their  local 
Act  to  be  so  expended ;  that  sect.  26  of  the  said 
Alston  Boad  Act  only  contemplates  a  sum  of  200L 
as  applicable  at  any  one  time  for  payment  of  debts, 
whereas,  for  the  present  year,  there  is  a  surplus  of 
S40/L  applicable  for  that  purpose ;  that  if,  as  they 
contend,  the  said  resps.  are  justified  in  stopping 
short  at  l2iiOL  in  repairs  of  their  roads,  they  would 
be  equally  justified  in  stopping  short  at  800^  or  even 
a  less  sum  than  that,  and  asking  for  parish  compo- 
sition to  double  or  triple  the  sum  applied  for  at 
present,  aod  the  apps.  contend  that  the  resps.  cannot 
stop  short  at  1600A  in  repairs  of  their  roads,  and 
that  therefore  the  order  now  applied  for  could  not 
be  made. 

The  resps.  contended  that,  in  judging  of  the  suffi- 
ciency or  insufficiency  of  the  funds  for  this  purpose, 
the  whole  state  and  circumstances  of  the  trust  must 
be  taken  Into  consideration  by  the  justices,  and  that, 
if  there  is  a  debt  due  upon  the  trust  (as  in  the  pre- 
sent case},  the  justices  are  to  consider  that  it  is  a 
duty  incumbent  upon  the  trustees  of  the  turnpike 
trust  to  have  a  due  regard  to  the  discharge  of  such 
debt  concurrently  with  keeping  the  trust  roads  in 
repair. 

The  judgment  of  the  justices  was  in  farour  of  the 
resps.  and  ihey  made  an  order  on  the  apps.  for  pay- 
ment to  the  said  trustees  of  lOiL,  being  part  of  the 
rate  or  sssessment  levied  or  to  be  levied  for  the 
repair  of  the  highways  in  and  for  the  said  township 
<rf  Forest. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  judgment  was  in  point  of  law  correct, 
and  whether  tlie  trustees  of  tne  said  roads  could 
call  upon  the  said  highway  board,  under  the  drcum- 
staoces  of  this  case,  to  pay  to  them  a  portion  of  the 
highway  rate  levied  in  the  said  township  of  Forest. 

C.  RmsaeU  for  the  resps. — ^The  question  is,  whether 
the  justices  had  jurisdiction  to  make  the  order  in 
question.  The  order  was  made  under  the  4  &  5 
Vict,  c  59,  s.  1,  which  authorises  justices  at  any 
special  sessions  for  the  hii^hways,  upon  information 
exhibited  that  the  funds  of  a  turnpike  trust  are 
insufficient  for  the  repairs  of  the  turnpike  roads 
within  a  parish,  to  examine  the  state  of  the  revenues 
ind  debts  of  such  turnpike  trust,  and  the  state  and 
condition  of  the  repairs  of  the  roads,  and  to  adjudge 
and  order  what  portion,  if  any,  of  Uie  highway  rate 
be  paid  by  the  parish  surveyor  to  the  commis- 
sioners or  trustees  of  the  tumpike-road,  if  it  shall 
appear  to  them  necessary  or  expedient.  Here  the 
justices,  after  going  into  all  the  circumstances, 
idjndged  it  necessary  and  expedient  that  the  parish 
lidrTeyor  should  pay  10^  to  the  turnpike  trustees. 
hiReg.Y,  Whitn,  4  £.  &  B.  200,  which  was  decided 
apon  the  local  Act,  16  &  17  Vict,  c  cxii.  s.  28,  a 
■milar  ofd^  wiis  eoafirmed,  although  the  turnpike 
foods  weve  iqppfied*  to  the  payment  of  interest  on 
iebts: 


Reg.  V.  South  Shields  Tumpii^  Roadt^  3  K  ft  a  599  '; 

Reg.  V.  Hutchiruon,  4  E.  &  B.  200 ; 

Mwabg  V.  Hopkinton,  10  L.  T.  Hep.  K.  8.  27. 

Besl^  for  the  apps.  —  The  order  was  without 
jurisdiction.  If  the  turnpike  funds  had  been  applied 
in  the  order  pointed  out  by  the  statute,  the  funds 
would  not  have  been  insufficient  for  the  repair  of  the 
road.  In  the  South  Shields  case  the  order  of  appli- 
cation of  the  funds  as  directed  by  the  Act  was 
strictly  followed.  The  case  of  Reg.  v.  White  was 
referred  to  in  the  South  Shields  case  and  in  The  Local 
Board  of  Health  of  Chatham  v.  Rochester,  35  L.  J. 
81,  M.  C.,  where  it  was  said  by  Blackburn,  J.  tha^ 
turnpike  trustees  are  bound  to  repair  their  roads 
and  not  cast  the  liability  to  contribute  on  the  parish 
by  reason  uf  applying  the  tolls  to  the  payment  of 
tiieir  debts : 

Broum  v.  Evans,  84  L.  J.  101,  M.  0. 

Cwr,  ado,  vuk, 

Blagkbubm,  J. — In  this  case»  which  was  argued 
before  my  brother  Shoe  and  myself,  the  questioD 
was  whether  the  justices  were  rights  under  the 
circumstances  stated  in  the  case,  in  making  an 
order  under  the  4  &  5  Vict  c  59  on  the  apps.  to  pay 
the  trustees  of  the  Aiston-roads  a  portion  of  the 
highway  rates.  By  the  local  Act  regulating  the 
Alston-roads  (16  &  17  Vict.  c.  cxii.)  sect  24,  it  is 
enacted  that  all  the  moneys  coming  to  the  hands 
of  the  trustees  by  virtue  td  the  Act  shall  be 
applied,  first,  in  paying  the  expenses  of  obtaining  the 
Act  (which  have  been  discharged) ;  secondly,  in 
defraying  the  expenses  of  management,  not  exceed- 
ing in  any  one  year  800/. ;  thirdly,  in  maintaining 
and  repairing  the  roads,  &c.,  but  so  that  the 
amount  expended  for  these  purposes  shall  not 
exceed  1 600/.  in  any  one  year ;  and  then,  in  paying 
ofif  a  large  debt  owing  by  the  trustees:  so  that  it  is 
clear  that  the  Legislature  intended  that  to  the  extent 
of  1900/.  the  management  and  repairs  should  be  a 
charge  upon  the  trust-funds  prior  to  the  debt.  The 
facts  are,  that  the  revenue  of  the  trustees  exceeds 
1900/^,  and  the  expenses  of  management  and  main- 
taining the  roads  fall  short  of  that  sum,  so  that 
there  is  a  surplus,  though  a  small  one,  applicable 
to  the  reduction  of  the  debt;  but  Uie  trustees 
think  it  proper  to  apply  a  large  sum  to  reducing 
the  debt,  and  they  have  obtained  an  order  from  the 
justices  to  require  the  apps.  amongst  other  parishes 
to  defray  part  of  the  expenses  of  the  maintenance  of 
the  road  on  the  ground  that  the  funds  of  the  turnpike 
trust,  which  are  sufilcient  to  repair  the  road  if  the 
trustees  obey  the  Act  of  Parliament  and  apply 
their  funds  primarily  to  those  purposes  (to  the 
extent  of  1900/L),  will  not  be  sufficient  if  they  dis- 
obey that  Act,  as  they  propose  to  do,  and  apply  the 
funds  to  reduce  the  debt.  Reg.  v.  iVhite  was  very 
properly  relied  on  by  the  counsel  for  the  resps.  Ijf 
the  present  case  was  not  distinguishable  from  that 
case  we  should  probably  have  required  the  case  to 
be  reargued  before  the  court  when  more  full  before 
dissenting  from  a  decision  in  point.  But  we  think 
that  the  case  is  very  different  from  the  present. 
The  terms  of  the  local  Act  were  hardly  so  express 
as  those  of  the  inresent  Act,  and  it  might  be 
thought  that  the  subsequent  general  Act  repealed, 
or  at  least  overrode,  the  prior  local  Act.  But  in 
the  present  case  the  Legislature  have  by  an  enact- 
ment subsequent  to  the  general  Act,  and  therefore  not 
repealed  by  it,  in  express  terms  provided  in  what 
order  the  funds  of  the  trust  shall  be  applied,  and  we 
think  it  impossible  to  hold  that  the  justices  or  the 
trustees  can  have  any  power  to  alter  that  arrange- 
ment. For  this  reason  we  give  judgment  for  the 
apps. 

Judgment/or  the  Qg^t^* 
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Q.  B.]  Gbbat  Eastben  Railway  Co.  (appe.)  v.  Cuurcuwakdbms,  &c.  of  Hauohlbt  (resps.)  [Q.  B. 


Wednesdaff,  Mcuf  80,  1866. 

Thb  Gbbat  Eastbbn  Railway  Company  (apps.) 
V,  The  Chdbchwabdbns  and  Ovbbsbbbs  of 
THB  Parish  of  Hauohlby  (reaps.) 

Poor-rate — Raiftoay — Principle  of  rating — Deductions 
for  depreciation  of  rolling  stock — 6  4"  7  Will,  4, 
c  86. 

A  railway  which  runs  through  several  parities  should  he 
rated  m  eadi  parish  upon  the  parochial  principle; 
that  iSf  according  to  the  actual  eurnings  in  such  parish 
onfy ;  and  it  is  incorrect  to  add  to  such  earnings  any 
profits  arising  from  increased  traffic  upon  other  parts 
of  the  Une, 

In  making  an  allowance  for  the  depreciation  of  the 
rolling  stock,  it  is  correct  to  allow  an  annual  sum  for 
repairs  upon  a  calculation  of  the  nutnber  of  years  such 
stock  would  last. 

This  was  an  appeal  bj  the  app«.  against  a  poor- 
rate  for  the  parisn  of  Haughley,  in  the  county  of 
Suffolk,  which  was  referred  by  the  sessions,  by  agree- 
ment of  reference,  to  Mr.  Cieasby,  Q.  C,  to  find  the 
facts  and  state  a  case,  and  raise  any  points  of  law  for 
the  opinion  of  this  court  at  the  request  of  either 
party.  The  arbitrator  accordingly  stated  the  follow- 
ing case : — 

1.  The  apps.  are  the  Great  Eastern  Railway  Com- 
pany; their  Une  runs  through  the  parish  of  Haughley, 
with  two  branches,  one  leading  to  Bury  and  the 
other  leading  to  Norwich.  There  is  a  station  in  the 
parish  of  Haughley,  and  there  are  together  one  mile 
and  six  chains  of  railway  in  the  parish.  On  the  4th 
Dec.  1863  a  rate  for  the  relief  of  the  poor  was  duly 
made  in  the  parish  of  Haughley,  in  which  the  apps. 
were  assessed  at  a  rateable  value  of  900/.  for  their 
railway  and  station,  without  distinguishing  them. 
No  objection  is  made  that  the  rate  does  not  distin- 
guish the  land  from  the  station,  or  on  any  other 
technical  ground.  This  rate  was  duly  appeaJed 
against. 

2.  The  gross  yearly  earnings  of  the  railway  in  the 
IMurish  of  Haughley  are  2660/.  The  principal 
traffic  is  that  passing  over  the  railway  in  Haughley 
from  Bury,  in  the  direction  towards  London  and 
back,  and  from  Norwich  in  the  same  direction  and 
back ;  there  is  also  considerable  traffic  passing 
over  the  railway  from  Bury  to  Norwich  and  back ; 
the  mere  local  traffic,  namely,  that  originating  or 
ending  at  Haughley,  is  very  small. 

8.  The  following  are  the  expenses  and  deductions 
which  I  find  to  be  fairly  applicable  to  that  part  of 
the  railway  and  works  which  are  in  the  parish  of 
Haughley : 

Maintenance  of  way  and  works   £251 

Locomotive  expenses 468 

Carriage  and  waggon  expenses 115 

Miscellaneous  expenses 478 

Income  duty 39 

Tithe  rentcharge     6 

Rental  of  stations   106 

Rates  and  taxes  45.  in  the  pound  upon 
assessments. 
The  above  expenses   amount  to  1462/.,  with    the 
addition  of  the  amount  of  rates  and  taxes,  which 
depend  upon  what  is  determined  to  be  the  rateable 
value  of  Uie  railway. 

4.  I  also  find  the  following  deductions  from  the 
gross  receipts  to  be  properly  made  in  ascertaining 
the  rateable  value : 

Fund  for  renewal  of  way  £236 

Fund  for  depreciation  of  rolling  stock    ...      76 

Risks  and  casualties  20 

Interest  and  tenants'  profits  15«.  per  cent, 
on  capital  employed  in  rolling  stock  and 

stores 400 

These  sums  added  together  amount  to  732/.,  and 


supposing  that  the  line  in  Haughley  is  property 
rateable  only  in  respect  of  the  earnings  of  Haughley 
the  figures  in  this  and  the  preceding  paragraph  give 
the  rateable  value  of  the  line  in  Haughley  about 
388/.,  in  that  case  the  blank  left  for  rates  and  taxes 
would  be  filled  up  77/. 

5.  And  I  find  the  rateable  value  of  the  station  at 
Haughley  to  be  1 10/.,  so  that  upon  the  above  figures 
the  whole  rateable  value  of  railway  and  stations  in 
Haughley  would  be  498/. 

6.  The  above  figures  show  the  value  of  the 
occupation  of  the  railway  derived  from  the  actual 
earnings  in  the  parish  of  Haughley,  and  that 
portion  of  the  expenses  and  deductions  fairly  appli- 
cable to  the  portion  of  the  line  in  the  pariah  of 
Haughley. 

7.  These  expenses  and  deductions  depend  to  aome 
extent  upon  the  amount  of  traffic  or  earninga,  as  for 
instance,  the  item  for  miscellaneous  expenses  in 
proportion  to  the  earnings  upon  each  part  of  the 
line;  they  also  depend  to  some  extent  upon  the 
distance  run  by  the  engines,  and  would  be  the  same 
whether  there  was  one  carriage  attached  or  several, 
and  whether  the  carriages  were  empty  or  fuU. 

8.  And  I  have  been  desired  to  raise  for  the  opinion 
of  the  court  the  following  question  as  to  the  occu- 
pation in  Haughley  being  increased  in  value  by  a 
participation  in  some  portion  of  the  profits  earned 
in  other  parts  of  the  line. 

9.  The  resps.  contend  that  there  is  an  additional 
portion  of  the  profits  beyond  those  actually  earned  on 
Haughley  property  attributable  to  the  occupation  in 
Haughley.  and  therefore  to  be  taken  into  account  in 
ascertaining  the  rateable  value ;  they  contend  that 
in  respect  to  that  portion  of  the  traffic  which  passes 
not  only  over  the  line  in  Haughley,  but  also  over 
other  portions  of  the  line,  there  should  be  a  partici- 
pation in  all  the  profits  earned,  and  therefore,  that 
inasmuch  as  the  same  traffic  is  carried  at  a  mnch 
greater  profit  over  other  portions  of  the  line  where 
the  traffic  is  g^reater  than  over  Haughley,  each  part 
of  the  line  may  be  regarded  as  contributing  to  earn 
those  additional  profits. 

10.  And  the  amount  of  contribution  which  the 
resps.  insist  upon  is  found  by  the  mileage  in 
Haughley,  as  they  contend  that  in  respect  of  the 
same  traffic  passing  over  any  portions  of  the  line, 
each  mile  over  which  it  passes  must  be  considered 
as  participating  equally  in  the  profits  earned  by  that 
traffic  or  in  other  words  as  earning  a  proportional 
part  of  them. 

11.  If  they  arc  right  in  so  contending  as  in  the 
tenth  paragraph  mentioned  for  the  participation  ac* 
cording  to  mileage  of  all  profits  in  respect  of  the 
same  traffic — and  the  fact  that  the  whole  line  is 
worked  as  one  concern  is  sufficient  to  establish  that 
proposition— then  I  find  as  a  fact  that,  independent 
of  the  profits  derived  from  the  actual  profits  in 
Haughley,  there  is  a  further  profit  which,  upon  the 
aforesaid  mileage  principle,  would  to  the  extent 
of  75/.  be  applicable  to  Haughley. 

12.  If  the  resps.  are  not  ri^t  in  so  contending, 
then  I  find  as  a  fact  that  there  are  no  profits  attri- 
butable to  the  occupation  in  Haughley  beyond  those 
derived  from  the  actual  earnings  there. 

13.  The  question  for  the  opinion  of  the  court  is, 
at  what  sum  the  Great  Eastern  Railway  Company 
ought  to  be  rated  in  Haughley  ? 

14.  I  reserve  the  question  of  costs  until  the 
decision  of  the  question  by  the  Court  of  Q.  B 

The  case  having  been  referred  back  to  the  arbi- 
trstor  to  raise  any  questions  of  law  that  either  party 
might  think  fit,  he  further  certified  and  reported  as 
follows : 

1.  I  have  already  raised  upon  the  case  the  only 
question  of  law  that  I  was,  according  to  my  under- 
standing of  what  took  place,  called  upon  to  raise. 
I  was  requested  to  raise,  as  a  matter  of  law,  the 
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question  of  what  was  called  contributiye  value — ^that 
u  to  say,  of  some  additional  value  bejond  the  imnie- 
dJate  value  of  the  occupation  in  Haughley— this 
was  treated  by  both  parties  as  a  separate  question ; 
sod  the  resps^  who  had  to  establish  the  propriety  of 
this  addition,  placed  their  case  entirely  upon  the 
g:n>und  stated  in  the  case,  viz.,  that  in  respect  of  the 
traffic  which  passed  over  Haughley  as  well  as  other 
parts  of  the  line,  each  mile  of  the  railway  over 
which  that  traffic  passed  must  be  regarded  as  cou- 
tributiug  equally  to  the  earning  of  the  profits 
derived  from  that  traffic ;  in  other  words,  that  if  the 
•ame  traffic  is  carried  at  a  much  greater  profit  over 
ooe  part  of  the  line  than  over  another,  still  each 
part  of  the  line  mu9t  be  considered  as  equally  earn- 
ing the  profit. 

2.  Being  struck  with  the  generality  of  this 
proposition,  and  the  apparent  difficulty  of  sus- 
taining it,  I  took  care  to  have  it  distinctly  under- 
stood that  this  part  of  the  claim  made  by  tJie  resps. 
was  founded  entirely  upon  the  correctness  of  that 
propa«ition,  and  that,  if  that  proposition  were  not 
sustained,  that  part  of  the  resps.'  case  failed.  If 
that  proposition  be  correct,  there  can  be  no  other 
qaestion  at  law,  the  figures  arrived  at  being  merely 
a  result  of  the  calculation  of  profits.  In  obedience 
to  the  rule  at  court,  and  at  the  request  of  parties,  I 
make  an  addition  to  the  case  as  foUows : 

3.  I  have  been  requested  by  the  apps.  to  state  on 
what  principle  certain  figures  in  the  expenses  and 
deductions  have  been  arrived  at.  The  item  for  loco- 
motiTe  expenses  in  paragraph  3, 468/.,  has  been  arrived 
at  by  taking  the  locomotive  expenses  on  the  whole 
Great  Eastern  system,  and  then  giving  to  Haughley 
tbe  same  proportion  as  the  number  of  miles  run  by 
trains  through  ^laughley  bear  to  the  number  of 
train  miles  run  over  the  whole  system.  The  item 
for  carriage  and  waggons,  1 15/.,  was  arrived  at  in  a 
similar  manner,  the  difference  being  that  a  number 
of  carriages  and  waggons  in  each  train  must  be 
taken  into  account. 

4.  Tbe  item  for  miscellaneous  expenses,  478/., 
was  agreed  on  both  sides,  and  was  arrived  at 
by  taking  the  gross  amount  of  miscellaneous 
expenses  applicable  to  the  whole  system,  and 
then  taking  that  proportion  which  the  gross  receipts 
in  Haughley  bore  to  the  gross  receipts  over  the 
whole  line.  Both  parties  agreed  that  this  was  the 
proper  mode  of  apportioning  those  expenses. 

5.  Thegro8StnfficinHaughley,2660/..mentionedin 
paragraph  2,  is  arrived  at  by  taking  that  part  of  the 
receipts  which  arises  from  traffic  not  entirely  local, 
on  the  mileage  principle ;  for  example,  if  the  whole 
fare  of  a  passenger  is  a  certain  sum,  then  a  pro- 
portional part  of  this  sum  is  attributed  to  Haughley. 

&  I  have  also  been  requested  by  the  apps.  to  raise, 
as  a  question  of  law  for  the  opinion  of  the  court,  the 
proper  mode  of  making  the  allowance  for  the  depre- 
dation of  rolling  stock.  I  have,  in  the  items  for 
locomotive  expenses  and  carriage  expenses,  made  a 
full  allowance  for  the  annual  repairs  of  the  rolling 
stock,  taken  upon  an  average  of  several  years ;  and 
as  this  stock  would,  after  a  certain  number  of  years, 
H  worn  out,  I  have  allowed  the  item  76/.  in  the 
]  uragraph  4  as  the  proportional  part  of  a  fund  for 
1  s  renewal  of  stock  worn  out.  The  apps.  now  con- 
'  ad  that  I  ought,  as  a  matter  of  law,  to  have 
i    owed  for  the  depreciation  of  stock  by  taking  its 

tte  at  the  beginning  of  the  year,  and  then  ascer- 
t  niog  what  a  new  tenant  would  give  for  it  at  the 
I  i  of  the  year,  and  making  the  difference  the 
)  lount  to  be  distributed  over  the  line  for  this 
<  iuction.  I  understood  this  question  to  be  brought 
]  fore  me  as  a  question  of  fact ;  and  as  the  mode  of 
i  nring  at  the  supposed  value,  both  at  the  begin- 
1  g  aod  at  the  end  of  the  year,  is  by  estimate  and 
^  nation,  and  not  satisfactory  (the  parish  not 
1    ring  the  means  of  testing  it),  I  adopted  the  first- 


mentioned  mode  as  more  easily  applied,  as  well  as 
more  correct  in  principle.  If  the  court  is  of  opinion 
that  I  ought,  as  a  matter  of  law,  to  have  adopted 
the  mode  contended  for  by  the  apps.,  then  upon  the 
evidence  before  me  this  item  of  deduction  should  be 
increased  by  the  sum  of  56/.,  and  the  rateable  value 
diminished  by  a  corresponding  amount. 

Coleridge^  Q.  C.  (A'eans,  Q.  C.  and  Buahbtf  with 
him)  appeared  for  the  apps.,  and  contended,  first, 
that  the  arbitrator  was  wrong  in  the  mode  he 
adopted,  in  allowing  for  the  depreciation  of  rolling 
stock,  in  adopting  an  average  annual  depredatioii) 
whereas  he  should  have  taken  the  (tctual  value  of 
the  rolling  stock  at  the  commencement  of  the  year 
to  which  the  rate  was  applied ;  secondly,  that  the 
arbitrator  was  right  in  confining  the  rateable  value 
of  the  land  in  the  parish  to  the  profits  actually 
earned  in  the  parish : 

Hodges  on  Railways,  819 ; 

R^,  V.  The  North  Staffordshire  BailuH^  Om^ptauf^ 

30  L.  J.  68,  M.  C. ; 
Reg.  V.  The  London  and  Brighton  Railway  Company^ 

15  Q.  B.  313 ; 
R.  V.  The  Great  Western  Raihoay  Comoany^  21  L.  J. 

W  M.  CJ. ; 
Newmarket  Railway  Company  v.  8L  Andrews'tk-'-Lets^ 
8  £.  &  B.  94. 

Field,  Q.  C.  {Guise  and  H.  JUoud  with  him)  for 
the  resps.,  argued,  first,  that  the  arbitrator  was 
right  in  the  mode  he  adopted  in  allowing  for  the 
depreciation  of  rolling  stock ;  secondly,  that  he  was 
wrong  in  confining  the  rateable  value  of  the  land  in 
the  parish  to  the  profits  earned  therein,  for  that,  as 
the  entire  line  should  be  looked  to,  the  occupation 
in  the  parish  of  Haughley  enables  the  company  to 
earn  larger  profits  upon  other  parts  of  their  line, 
and  which  profits,  therefore,  should  be  apportioned 
rateably  to  Uiat  part  of  the  line  which  is  in  Haughley 
parish. 

(The  following  copious  judgments  render  it  un- 
necessary to  give  the  arguments  in  greater  detail :) 

CoGKBURN,  C.  J. — ^Two  questioos  have  been  pre- 
sented to  us  in  this  case  :  one  whether  in  assessing 
in  the  parish  of  Haughley,  the  traffic  beyond 
Haughley  is  to  be  taken  into  account  with  a  view 
to  reduce  the  expenditure  of  the  line  in  the  parish  of 
Haughley,  because  of  course  the  lower  the  expendi- 
ture would  be  reduced  the  larger  would  be  the  amount 
of  profit  in  Haughley,  and  therefore  the  greater  the 
amount  of  the  rateable  value  of  the  railway  in  the 
parish.  After  the  argument  upon  tlie  subject  it 
seems  to  me  that  the  decision  of  Mr.  Cleasby,  the 
learned  arbitrator,  is  right.  We  are  dealing  with  the 
case  of  a  through  traffic  from  London  to  Norwich ; 
and  it  is  quite  correctly  stated  by  Mr.  Field,  that 
beyond  Haughley,  on  the  road  to  London,  a  great 
accession  of  traffic  takes  place,  and  that  the  carriages 
which  start  from  Norwich  with  a  limited  number  of 
passengers,  on  arriving  in  London  would  be  filled 
with  a  large  accession.  He  says  that  the  effect  of 
this  additional  traffic  is  to  reduce  thef  rate  of  expen- 
diture with  reference  to  each  individual  traveller ; 
therefore,  as  to  each  of  the  individual  travellers,  if 
they  are  to  be  taken  as  starting  from  Norwich,  it  is 
not  the  expense  of  carrying  those  passengers  up  to 
and  through  th^  parish  of  Haughley  for  which  the 
estimated  sum  is  to  be  taken,  but  taking  into 
account  all  the  other  passengers  enjoying  the  rail- 
way and  occupying  the  carriages  after  the  train  has 
proceeded  through  Haughley  and  the  various  other 
places  on  the  line  to  London.  It  is  not  each  pas- 
senger with  reference  to  whom  the  expenses  are  to 
be  ascertained,  according  to  my  view.  You  must 
ascertain  the  expense  of  the  whole  of  the  traffic 
between  Norwich  and  London;  upon  parts  of  the 
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line  the  expense  of  conveying  that  traffic  will  be  less 
and  the  profits  would  be  greater  than  others,  but 
the  expense  is  on  an  average  uniform  rate.  I 
may  illustrate  that  by  the  case  of  the  old  stage 
coaches.  Take  a  stage  coach  from  Norwich  to 
London  ;  the  expense  of  running  it  from  Norwich 
to  London  was  so  much  per  mile,  with  little  or 
no  variation  throughout  the  journey.  Sometimes  it 
only  carried  five  passengers,  sometimes  fifteen  ;  if  it 
carried  five  it  worked  at  a  loss,  and  if  it  carried 
fifteen  it  worked  at  a  profit ;  and  so  it  is  with 
the  railway,  when  they  are  working  it  from  Norwich 
to  Haughley  they  would  probably  consider  the  rate 
more  than  when  working  beyond  to  London  and 
taking  up  the  traffic  of  Ipswich  and  other  parts  on 
the  line,  then  the  traffic  becomes  chargeable  with 
the  expense  of  carriages  and  working  the  line 
from  one  end  to  the  other  at  uniformly  the  same 
rate.  There  seems  a  fallacy  in  the  way  in  which 
Mr.  Field  points  his  argument,  that  we  are  not  to 
take  the  additional  traffic  with  Haughley  as  a 
matter  of  expense,  but  as  a  matter  of  profit.  Then, 
if  you  deal  with  it  as  a  matter  of  profit, 
inasmuch  as  it  occurs  beyond  the  parish  of  Haughley 
it  is  an  accident  so  far  as  the  parish  of  Haughley  is 
concerned  affecting  the  rateability  of  property 
where  the  profit  accrues,  not  in  the  parish  of 
Haughley  at  all.  I  think  on  that  short  and  simple 
view,  to  look  at  the  expense  of  conveying  each 
individual  passenger,  and  not  to  the  expense 
of  conveying  the  whole  as  one,  considering  that 
as  a  faUacious  assumption,  I  own  that  the  apps. 
ajre  entitled  to  judgment.  Then  the  other  ques- 
tion is,  whether,  in  making  the  deductions  in  respect 
of  the  working  of  the  railway,  the  learned  arbitrator  is 
right  or  not  in  saying  that  you  are  to  do  it  upon  the 
assumption  that  a  tenant  would  make  his  own  calcu- 
lation and  estimate  of  what  he  can  afford  topay  by  way 
of  rent,  upon  the  assumption  that  the  stock  is  to  be 
replaced  and  renewed  at  the  termination  of  what 
may  be  called  its  natural  life,  or  whether  it  is  to  be 

taken  as  the  difference  between  the  value  of  the  stock 
at  the  beginning  of  the  year,  the  hypothetical  year, 
and  the  termination  of  it?     Now  Mr.  Coleridge 

urged  upon  us  very  strongly  that  we  should  be 
departing  altogether  from  the  statute,  and  in  point 
of  fact  l^slating  and  making  law  instead  of  ex- 
pounding it,  if  we  said  the  arbitrator  was  right  in 
his  view,  namely,  that  you  are  to  spread  the  period 

as  to  which  the  deduction  shall  be  made  over  the 

whole  of  what  may  be  called  the  supposed  natural 

life  of  the  stock.    I  quite  agree  with  him,  that  if  we 

were  to  start  upon  any  other  assumption  than  that 

we  are  dealing  with  a  case  of  rating  from  year  to 

year,  we  should  be  construing  this  Act  of  Parlia- 
ment in  a  manner  which  we  should  not  be  war- 
ranted in  doing.    But  I  think  it  is  one  thing  to 

start  with  the  assumption  that  you  are  dealing  with 

a  tenancy  from  year  to  year,  and  another  thing  to 

say  that  the  hypothetical  tenant,  in  calculating  what 

he  can  reasonably  pay  as  rent  for  the  premises,  is 

necessarily  to  assume  that  the  tenancy  would  not 

last  beyond  a  year.  J  think  that  is  one  of  the  sur- 
rounding circifknstances  which  a  tenant  from  year 

to  year,  in  assuming  this  to  be  from  year  to  year, 

would  take  into  account — a  calculation,   namely, 

that  the  circumstances  are  such  that  it  is  worth  his 

while  to  deal  with  the  stock  as  though  it  were  cer- 
tain that  the  tenancy  would  not  be  put  an  end  to  or 

be  brought  to  a  close  at  the  expiration  of  a  year. 

He  is  to  calculate  for  himself  how  much  the  stock 

will  be  depreciated,  if  it  is  worth  his  while  to  take 

that  matter  specially  into  consideration.    Now  that 

seems  to  be  the  question  we  have  to  determine; 

because,    as    is    said,    there    may    be    500    such 

tenancies,  and  it  was  found  that  in  all  instances 

tenants  of  that  description  did  deal  with  the  stock 

in  the  maniier  described  under  the  dicumstances, 


and  took  that  into  account  in  ascertaining  what  a 
tenant  from  year  to  year  might  reasonably  be 
expected  to  give  as  rent  for  the  premises  which 
are  the  subject-matter  of  the  assessment.  A 
tenant  might  make  the  deducdon  upon  the  ooe 
principle  and  he  might  make  it  upon  the  other; 
that  is  a  question  of  fact  to  be  ascertained  by 
those  who  are  the  judges  of  it.  I  do  not  think 
that  there  is  anything  in  the  Act  of  Parlia- 
ment that  makes  it  necessary  or  incumbent  upon  u» 
to  say  that  the  arbitrator  should  find  the  fact  one 
way  or  the  other,  nor  is  it  for  us  to  say  as  a 
matter  of  fact — ^we  are  not  asked  to  decide  the 
question  of  fact — whether  the  arbitrator  has  arrived 
at  that  conclusion  or  not,  right  or  wrong.  This  is  a 
question  of  fact;  one  of  the  surrounding  circum- 
stances which  a  tenant  coming  in  as  a  tenant  from 
year  to  year  must  take  into  account,  and  say  what 
he  reasonably  could  be  expected  to  give  as  an  annual 
rent  for  the  premises.  Therefore,  that  fact  should 
be  determined  and  a  deduction  must  be  made  from 
the  profits  in  respect  of  the  expense  it  would  take 
him  to  replace  or  repair  the  stock  which  he  has  used, 
or  what  it  would  cost  him  to  maintain  his  tenancy 
in  using  it  for  the  purx>o8e  for  which  he  takes  tbte 
premises.  It  appears  to  me  to  be  a  pure  question  of 
tact  and  not  a  question  of  law,  and  therefore  we  are 
not  bound  by  the  statute  on  this  subject  to  say 
whether  the  arbitrator  has  done  right  or  wrong  in 
point  of  fact,  or  whether  he  is  not  deviating  from 
the  statute  in  taking  into  account  the  surrounding 
circumstances.  In  that  respect  whether  he  waa 
right  or  wrong  it  is  not  for  us  to  say. 

Mbllor,  J. — I  am  of  the  same  opinion  on  both 
points.  It  appears  to  me  the  question  to  be 
answered,  according  to  the  authorities,  is,  what  ia 
the  rateable  value  in  each  parish  throughout  the 
line  of  railway  passing  over  a  great  number  of 
parishes?  It  appears  to  me  to  be  made  up  of  two 
conuiderations,  of  the  actual  earnings  in  the  parish 
attributed  to  the  parish,  and  the  actual  expenses 
attributed  to  the  parish ;  and  I  cannot  help  thinking 
that  it  would  be  introducing  a  new  difficulty  into 
the  determination  of  these  questions  if  we  were  to 
adopt  Mr.  Field's  argument,  for  certainly  with 
great  ingenuity  he  pressed  it  up  to  the  time  when 
he  received  a  complete  answer  to  it ;  but  I  cannot 
help  tliinking  that  there  is  a  fallacy  in  it,  and  it  ia 
this— it  is  in  truth  because  the  fare  of  the  passenger 
is  necessarily  to  be  received  at  the  other  end  of  the 
journey,  and  therefore,  because  the  fare  is  regulated 
throughout  the  journey,  you  must  do  that  in  order 
to  ascertain  the  earnings  in  each  parish  on  the 
journey.  Then  Mr.  Field  says,  in  respect  to  the 
expenses,  you  must  deal  with  them  in  the  same 
way,  because  the  expense  is  diminished  in  some 
parishes  and  gi*eat  in  others,  and  so  the  expenses 
are  not  equal.  I  agree ;  but  that  is  owing  to  an 
accident  of  this  description,  that  in  certain  parishes 
a  large  accumulation  of  traffic  takes  place,  and  the 
actu^  expense  of  carrying  the  passengers  over 
those  parishes  is  diminished,  and  therefore  that  is 
an  accident  to  be  assigned  to  the  benefit  of  the 
parishes  in  which  those  accidents  take  place,  and 
not  to  the  parishes  that  have  nothing  to  do  with 
it.  It  seems  to  me  upon  that  ground  the  actual 
rent  in  each  parish  is  much  greater  in  some  parishes 
than  it  is  in  others,  and  the  rateable  value  in  those 
parishes  is  greater  than  in  others.  Therefore,  with 
regard  to  the  first  point,  I  think  Mr.  Cleasby  was 
right.  With  reference  to  the  second  point,  no 
doubt  it  is  one  of  those  difficulties  that  arise 
out  of  the  construction  of  the  Act  of  Parliament ; 
those  are  manifold ;  but  still  I  do  not  think  we  are 
to  be  called  upon  to  lay  down  such  a  rule  as  Mr. 
Coleridge  contends  for,  because,  though  I  agree  thai 
the  foundation  on  which  the  calculation  most  be 
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parochial  principle;  the  mileage  principle  never 
haying  in  any  of  these  cases  been  adopted,  the 
parochial  principle  having  been  always  adopted  in 
estimating  the  property  in  the  parish  for  the  pur- 
pose of  the  poor-rate.  It  appears,  from  all  the  cases, 
that  the  railway  is  rateable  in  the  parish  where  the 
profits  are  earned ;  it  matters  not  where  they  are- 
received;  it  is  rateable  in  respect  of  the  profits 
earned  in  the  parish.  It  is  laid  down  so  in  several 
cases,  and  particularly  in  the  case  of  the  InhabitanU 
of  Kingswinford,  7  B.  &  C.  236,  the  case  of  the  London 
and  North- Western  Railway  Company.  It  is  laid 
down  that,  if  a  portion  of  one  parish  is  more  produc- 
tive than  other  portions  of  other  parishes,  either 
because  there  is  more  traffic  or  because  the 
yearly  outgoings  and  expenses  are  less,  that  it  ought 
to  be  assessed  at  a  higher  proportionate  value,  and 
that,  as  it  is  decided  in  R&a.  v.  The  Londony  Brighton, 
and  South  Coast  Railway  Company^  the  value  which 
the  land  occupied  in  each  parish  produces  after  due 
allowance  is  that  upon  which  the  occupier  is  to  be 
rated  in  each.  No  doubt  it  is  very  difficult  in  the 
case  of  these  railway  companies,  and  in  the  case  of  parts 
of  a  long  line  of  railway  in  one  parish,  to  apply  the 
principle  of  the  Parochial  Assessment  Act,  that  prin« 
dple  being  that  the  property  of  the  railway  in  the 
parish,  like  all  other  property,  for  there  is  no  dis- 
tinction, is  to  be  rated  upon  an  estimate  of  the  net 
annual  value  of  the  several  hereditaments  rated 
thereunto ;  that  is  to  say,  at  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year 
to  year.  And  on  both  the  ix>ints  raised  before  us 
the  learned  arbitrator  himself,  as  it  appears  tome,  did 
find  himself  under  the  necessity  of  endeavouring 
to  apply  that  principle  in  estimating  the  net  annual 
value  of  the  premises  in  this  calculation  of  the  rate 
to  be  assessed  upon  this  railway.  Now  it  would  be 
exceedingly  difficult  to  do  so.  He  has  ascertained 
what  the  gross  actual  receipts  were ;  he  has  not  con- 
sidered, though  it  is  apparently  suggested  that  he 
ought  to  have  considered,  it  upon  the  notion  of  an 
occupation  that  was  really  to  be  only  a  tenancy 
from  year  to  year,  that  is  for  one  year  and  one  year 
only,  but  he  has  considered  it  with  reference  to  the 
probable  state  of  things  in  all  such  cases,  that  is,  to 
the  great  probability  that  no  one  would  ever  take  a 
small  portion  of  one  long  line  of  railway  from  year 
to  year,  but  that  it  would  be  taken  on  some  reason- 
able calculation  that  the  tenancy  would  endure  for 
a  longer  time  than  a  tenancy  from  year  to  year 
possibly,  in  some  cases  probably,  might  do;  then, in 
order  to  ascertain  the  net  annual  value  by  the  mode  of 
ascertaining  it  pointed  out  by  him,  he  ascertained  what 
were  the  gross  receipts,  and  then,  having  done  that,  he 
makes  certain  deductions  from  them,  and  after  those 
deductions  he  arrives  at  what  is  the  net  annual 
value  in  the  parish  of  Uaugbley  on  this  railway 
line.  It  appears  to  me  that  we  have  no  better  mode 
of  ascertaining  the  actual  value  than  has  been  sug- 
gested to  us,  and  none  which  would  not  involve 
greater  difficulty  or  lead  to  greater  inconvenience 
and  greater  probable  injustice  than  the  one  at 
which  the  learned  arbitrator  has  arrived.  Well, 
on  the  part  of  the  apps.  (that  is  the  com- 
pany in  this  case),  supposing  the  parochial 
principle  to  have  been  correctly  adopted  by  the 
learned  arbitrator,  and  that  he  was  right  in  ascer- 
taining and  making  his  estimate  on  the  actual 
value  in  the  parish  without  reference  to  any  con- 
tributory value,  it  is  next  objected  that,  in  order 
to  ascertain  the  net  annual  value  in  the  parish,  he 
ought  to  have  dtxlucted  from  that  net  animal  value 
the  actual  amount  of  the  depreciation  of  rolling 
stock  upon  the  line,  wear  and  tear,  in  fact,  on  the 
lino  during  the  course  of  one  year,  or  at  most  a  year 
and  a  half.  The  principle  which  the  learned 
arbitrator  has  adopted  in  making  the  deductions 
in  respect  of   (he  depreciataoa    appears  to  have 


is  what  the  tenant  from  year  to  year  will 
give^  yet  I  do  not  think  he  is  bound  to  say,  for  that 
purpose  I  shall  require  a  valuation  to  take  place  on 
something  hypothetical  at  the  beginning  of  the 
year,  and  another  at  the  end  of  the  year,  and  the 
deduction  shall  be  from  that  amount ;  on  the  con- 
trary, we  are  to  look  to  the  circumstances  that 
woiiid  influence  a  person  in  taking  it  from  year  to 
year,  frona  the  cultivation  it  would  have  to  undergo, 
and  a  variety  of  other  circumstances  which  we  are 
to  assume  such  a  person  would  take  into  consider- 
atkm ;  it  would  be  fallow  one  year,  and  would  be 
cultivated  in  the  ensuing  year.  That  I  cannot  help 
thinking  would  be  fair  to  take  into  account ;  he  is 
not  boaml  to  say  it  shall  be  taken  in  one  way  or 
another.  The  sessions,  or  the  arbitrator  as  the  case 
may  be,  must  take  that  into  consideration  as  an 
element  in  arriving  at  what  they  suppose  the  rent 
would  be.  Under  those  circumstances  he  is  not 
boond  to  take  any  given  calculation  at  the  beginning 
of  the  year  or  the  end  of  the  year,  as  suggested  on 
the  part  of  the  railway  company  in  this  case.  I 
cannot  help  thinking—  although  it  is  not  necessary 
to  say  whether  it  is  actually  so — that  there  is 
gre«t  reason  for  his  decision ;  the  arbitrator  has 
arrived  at  a  conclusion,  and  I  cannot  say  he  is  wrong 
as  a  matter  of  law.  It  is  a  matter  for  him  to  deter- 
mine and  to  deal  with ;  I  cannot  say  it  is  wrong,  and 
I  cannot  say  that  I  think  it  is  necessarily  right.  I 
believe  it  is  a  matter  of  fact  to  be  ascertained  in 
each  particular  case,  by  the  view  the  sessions  or  the 
arbitrator  may  take  of  those  other  circumstances. 
On  the  whole  I  am  of  opinion  that  our  judgment 
must  be  in  favour  of  the  railway  company  on  the 
one  point,  and  in  favour  of  the  parish  on  the  other. 

8uBB,  J. — ^I  am  of  the  same  opinion.    The  de- 
cision of  the  learned  arbitrator  in  this  case  has  been 
objected  to  on  the  part  of  the  reap,  parish  on  one 
ground,  and  the  railway,  the  apps.,  on  the  other. 
Now  it  is  objected  to  on  the  part  of  the  resp.  parish, 
because  the  arbitrator  has  taken  as  the  basis  of  his 
calculation  the  actual  gross  receipts  of  the  railway 
in  the  parish  of  Haughley — that  amount  of  gross 
receipts  so  arrived  at  on  the  principle  of  the  mileage 
proportioned  to  traffic,  which  is  not  objected  to,  as  I 
understand,  on  the  other  side.    It  is  not  disputed, 
in  the  first  instance,  that  the  amount  of  those  gross 
receipts  is  accurately  assumed  to  be  the  sum  at 
which  the  learned  arbitrator  puts  it,  the  sum  of 
2660/L    The  learned   arbitrator   then   proceeds  to 
make  certain  deductions  from  that  sum  in  respect 
of  the  expenses ;  and  the  first  deduction  from  that 
sum  is  a  number  of  items  amounting  to  IA62L,  and 
(hen  a  number  of  other  items  amounting  to  732^  ; 
and,  having  deducted  those  sums,  he  arrives  at  what 
he  considers  the  fair  rateable  annual  value  of  the 
railway  in  the  parish  of  Haughley.    Now.  the  resps. 
attack  the  mode  of  ascertaining  the  annual  value  by 
attacking  the  first  item  of  the  calculation ;  not  that 
tbe^  say  it  is  a  sum  improperly  arrived  at,  but  that 
an  Item  which  ought  to  have  been  admitted  has  been 
excluded  by  the  arbitrator.    They  say  that  it  is  a 
im  which  is  not  properly  to  be  taken  as  the  datum 
'  his  calculation,  because  the  learned  arbitrator 
IS  omitted  from  his  estimate  what  is  called  con- 
rihutory  value — that  is,  a  value  additional  to  the 
alue  to  be  ascertained  by  the  actual  receipts  in  the 
Irish  of  Haughley,  arising  from  the  circumstance 
lat  the  occupation  of  the  railway  company  in  the 
uish  of  Haughley  is  more  than  equal  on  account 
I  Its  occupation  in  other  parts  of  its  line,  and  par- 
icolariy  between  Haughley  and  London— and  they 
ly  that  the  contributory  value  ought  to  be  added 
)  the  actual  value  found' by  the  arbitrator  upon  the 
Iculation  which  he  sets  out  in  the  case.    It  ap- 
ars  to  me  that    that   cannot    be    done  without 
topthig   the   mileage   priuciple   instead   of    the 
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been,  not  to  assume  that  the  tenancy  would  only  in 
fact  be  one  of  a  year  or  a  year  and  a  half,  or  at  most 
two  years,  but  he  has  made  the  estimate  upon  the 
supposition  that  no  one  would  take  the  railway  at 
so  short  a  time  as  that,  and  that  the  fair  mode  of 
ascertaining  the  annual  remuneration  and  value  of 
the  rolling  stock  to  be  used  in  order  to  make  this 
portion  of  the  line  profitable  at  all,  would  be  to  see 
what  amount,  during  the  natural  life,  so  to  speak, 
of  the  rolling  stock,  would  be  sufficient  to  keep  it 
in  a  proper  state  of  repair.  It  is  not  to  be  denied 
that,  in  estimating  the  amount  of  the  deduction  from 
the  actual  value  in  respect  of  this  remuneration, 
the  value  of  the  rolling  stock  by  wear  and  tear, 
he  has  been  unable  to  comply  litendly  with  the 
direction  of  the  statute  that  the  rate  is  to  be 
made  upon  the  estimate  of  the  net  value  of  the  pro- 
perty in  question,  that  is,  at  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year 
to  year.  It  is  very  difficult,  I  feel,  to  answer  the 
argument  that  Mr.  Coleridge  has  pressed  with  some 
cogency,  and  he  says  that  we  are  bound  by  the  sec- 
tion of  the  enactment  of  the  statute  to  give  effect  to 
it.  It  appears  to  me  that  thev  are  words  which, 
strictly  speaking,  are  inapplicable  to  the  particular 
description  of  property  with  which  we  are  now 
dealing,  and  that  therefore  they  must  have  some 
reasonable  intendment,  and  if  we  find  that  the  arbi- 
trator has  ascertained  the  net  annual  value,  and 
found  also  that  the  tenant,  though  his  tenancy  might 
not  legally  last  from  year  to  year,  or  that  he  had 
greater  interest  in  the  tenement  than  that  of  a 
tenant  from  year  to  year,  yet,  that  in  the  case  of  a 
railway  line  or  part  of  a  railway  line,  he  would  not 
take  it  except  on  the  principle  of  a  reasonable 
expectatioa  that  the  tenancy  would  enure  for  a 
longer  time,  and  that  it  would  probably  last  for 
several  yearo,  we  cannot,  as  it  appears  to  me,  say 
that  the  mode  by  which  the  learned  arbitrator  has 
arrived  at  an  estimate  of  the  deductions  in  respect 
of  the  value  of  the  rolling  stock  by  wear  and  tear 
is  an  improper  one.  Upon  the  whole  it  appears  to 
me  that  he  has  arrived  at  a  right  conclusion  upon 
both  points  that  have  been  discussed  before  us. 

Rate  to  be  aanended. 

Attorneys  for  the  apps.,  Slee  and  Robinson, 

Attorneys  for  the  resps.,  Field  and  Rosooe. 


Wednesday,  June  6,  1866. 

Eustace  (app.)  v.  Sargent  (resp.) 

Cattle  plague  order — Removal  of  sheep—*'*'  Fhrm  or 

place." 

By  an  order  of  the  Quarter  Sessions  of  BucJcinghwn* 

shire,   it  was  declared  that  after  a  certain  date  no 

sheepj  ^.,  should  be  "  removed  frotn  any  one  farm  or 

place  in  the  said  county  of  Buckingham  to  any  other 

farm  or  place  therein,^"*  exc^t  upon  certain  conditions: 

Held,  that  the  word  "place  *'  must  be  construed  ejusdem 
generis  with  the  word  ^^farnk,"  and  that  no  violation 
of  the  order  is  conunitted  by  the  removal  of  sheep 
from  one  part  of  a  farm  to  another  peart  of  the  same 
fartn,  even  though  in  such  removal  a  oublic  highway 
has  to  be  crossed. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  48,  upon  a  conviction  by  two  justices  at  the 
petty  sessions  at  Buckingham,  for  a  violation  of  an 
order  of  quarter  sessions  in  removing  certain 
cattle  from  one  place  to  another  without  the 
licence  of  two  justices  of  the  county. 

By  an  order  of  the  Buckinghamshire  Quarter 
Sessions  it  was  ordered  that 

No  cow,  hoifer,  bull,  bullock,  ox,  ciUf,  Hhcep,  Iamb,  goat,  or 
Bwlne,  ahall  be  removed  rrom  Any  one  farm  or  place  in  the 
said  county  of    BooUngbam  to  any  other  fum  w  place 


therein,   except  upon  the   conditi<H»  thereinafter  apecdfledt 
namely:  -■_«  « 

1.  That  two  juBticeii  sitting  in  petty  eeiiBlonB  for  the  axrtaAoa 
in  which  the  parish  may  be  sitoate,  into  which  it  ixi*7  ^^ 
proposed  to  remove  or  bring  any  of  the  aoimiUa  in  **~* 
condition  specified,  may  (If  they  think  fit)  grant  a  lloenoe  U> 
the  owner  of  any  sheep,  lambs,  goats,  or  swine,  to  T9XO<r^^ 
them  from  premises  in  his  own  occnpation  to  other  preaowiem 
also  in  his  own  occupation. 

It  appeared  that  on  the  8th  Feb.  a  servant  of 
Eustace,  the  app.,  drove  ninety-one  sheep,  without 
having  obtained  a  licence  from  justices  so  to  do  ms 
before  mentioned,  from  an  inclosed  field  in  the  occn- 
pation of  the  app.,  lying  on  the  north  of  a  certain 
public  highway,  on  to  and  across  the  said  highway 
to  a  certain  inclosed  yard  lying  on  the  south  of   the 
said    highway,    both    the  said  inclosed  field    and 
inclosed  yard  being  in  the  occupation  of   the  app. 
The  justices   stated  as  follows:— "We    beingr    ^ 
opinion  that  the  said  app.  in  taking  the  sheep  acsross 
the  public  highway  had  removed  his  sheep  from,  one 
place  in  the  county  of  Bucks  to   another    place 
therein,  and  that  accordingly  there  had   been  an 
infringement  of  the  order  of  quarter  sessions,  ^ave 
our  determination  against  the  app.,  and  convicted 
him  in  the  penalty  of  5^    The  question  for    the 
opinion    of   tiic   court    is,  whether  the    removal, 
as  aforesaid  by  the  app.  or   his  servant,    of    the 
ninety-one  sheep  on  the  8th  Feb.,  was  an  infringo- 
ment  of  the  order  of  quarter  sessions,"  &c. 

No  one  appeared  for  the  resp. 

Anstey  appeared  for  the  app.,  and  contended  that 
the  conviction  was  bad ;  for  that  the  provision  in 
the  order  of  sessions  against  removal  '*from  any 
one  farm  or  place  in  the  said  county  of  Buckingham 
to  any  other  farm  or  place  therein  *'  had  not  been 
violated,  both  the  field  and  yard  from  and  to  which 
the  sheep  were  removed  being  upon  the  same  farm 
of  the  app.,  and  the  word  "  place  "  meaning  some 
place  not  merely  contiguous  to  or  forming  a  {portion 
of  the  same  premises,  but  being  ejusdem  generis  with 
the  term  *^  farm."  [Blackburn,  J.  —The  question 
ii,  what  is  meant  by  "  from  pUce  to  place  ?  "]  The 
term  "place'*  must  be  taken  as  analogous  to  "farm." 
This  was  all  one  farm. 

Blackburn,  J. — ^The  case  does  not  find  this  to 
be  so.  The  field  and  the  yard  may  have  been  con- 
tiguous, or  they  may  have  been  miles  apart.  The 
statement  is  ambiguous,  and  we  cannot  come  to  a 
decision  upon  it.  The  case  must  go  back  to  the 
justices  to  find  the  fact,  but  with  our  opinion  that 
the  removal  prohibited  is  from  one  farm  or  place  to 
another  farm  or  place  ejusdem  generis,  and  that  if 
therefore  the  place  to  which  the  sheep  were  removed 
was  a  part  of  the  same  farm,  they  ought  to  acquit, 
but  if  it  is  a  separate  place,  that  is,  not  a  part  of  the 
same  farm,  then  they  ought  to  convict. 

To  go  back  with  the  opinion  of  the  courts 


OOUBT  OF  COMMON  PLEAS. 

Reported  by  W.  Matd  and  W.  Osaham,  Eaqra., 
Barristera  at-Law. 


Tuesday,  May  1,  1866. 

Robinson  v,  Wrat. 

Inclosure  Act — Cattlegates — Ri^ht  to  soil  and  shooting 

—-hi  Geo,  lii. 

In  the  year  1811,  at  the  time  of  the  passing  of  fAe 
Inclosure  Act,  51  Geo.  Hi.  the  lord  of  the  tnanar  of 
Thoralby  in  the  North  Riding  of  Yorkshire  hcui  the 
ownership  of  the  soil  and  the  exclusive  right,  6jf 
himself  and  his  iit^ncees,  of  shooting  gwne  over 
certain  wastes  called  Wtissett  Fell  aiul  BLJiop- 
dale  Edge.    In  that  year  tine  51  Geo.  Hi,  was  patsmed^ 
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hang  "An  Act  for  dividing  and  inclosing  lands  in 
ike  manor  of  Thoralby  and  Aiggctrth,  in  the  North 
A'cEm^,*  ^.,  apjpointing  commissioners  for  carrying 
out  the  purposes  of  the  Act, 

On  the  I9th  June  1816  they  bu  their  award  set  out  the 
said  mooTf  and  ordered  tne  same  to  be  a  stinted 
pasture.  To  the  lord  of  the  manor  of  Thoralby  they 
awarded  a  certain  proportion  of  sheepgates^  and  to 
W.  IL  Wray  and  other  proprietors  so  many  sheep- 
gates  "  together  with  the  ground  and  soil  of  the  same 
in  proportion  to  the  sheepgates ;"  and  they  declared 
sum  allotments  of  cattlegates  to  be  in  compensation 
and  in  Usr  of  all  rights^  interests^  ^.,  ^r.,  whatsoever 
existing  at  the  time  of  the  Act  (except  mines,  which 
were  reserved  to  the  lord).  The  said  moor  had  not  been 
farther  dSivided  into  separate  alhtmenfjf,  as  provided 
hyihe  Act,  The  deft,,  as  heir-at-law  of  said  W.  R, 
rTray,  chiming  the  said  sheepgates  so  awarded  as 
above  and  a  concurrent  right  with  the  pit.  and  the  other 
aUottee*  of  shooting  over  the  moor,  entered  and  hilled 
game,  wKereupon  the  pit,  as  lord  of  the  manor  brought 
trtqtasa: 

HeU  thea  under  the  Indosure  Act  the  exclusive  right  to 
the  soil  was  no  longer  in  the  lord  of  the  manor. 

Case  stated  by  consent  without  pleadings. 

This  was  an  action  brought  bjr  the  pit.  against 
the  deft,  for  trespassing  upon  certain  stinted  pas- 
tures, called  Wassett  Fell  and  Bishopdaie  Edge,  in 
porrait  of  game. 

For  seTeral  years  prior  to,  and  at  the  time  of,  the 
ptisiDg  of  the  Indosure  Act  hereinafter  referred  to, 
William  Purchas,  Esq.,  was  the  lord  of  the  manor 
of  Thoralby,  in  the  North  Riding  of  the  county  of 
York,  and  as  such  was  owner  of  the  soil  and  a  tract 
of  common,  waste,  or  uninclosed  ground,  called 
WaMett  Fell  and  Bishopdaie  Edge,  mentioned  in 
tiie  said  Act,  and  containing  by  estimation  950  acres 
or  thereabouts. 

As  owner  of  the  soil  of  the  said  common  or  waste 
ground  he  had,  before  and  at  the  time  of  passing 
the  said  Act,  the  full  and  ezclusive  exercise,  right, 
and  liberty,  by  himself,  his  deputies  and  licencees, 
of  shooting  and  killing  grouse  and  other  game 
thereon. 

In  1811  an  Act  of  Parliament  (51  Geo.  iii)  was 
passed,  intituled  "An  Act  for  dividing  and  in- 
closing lands  in  the  manor  of  Thoralby  and  parish 
of  Aisgarth,  in  the  North  Riding  of  the  county  of 
York."  Hiis  Act,  and  a  copy  of  the  award  made  in 
pursuance  thereof,  may  be  referred  to  as  part  of 
this  case. 

The  Act  recites  the  existence  of  several  stinted 
psstnres,  and  of  the  said  tract  of  common,  waste,  or 
uninclosed  ground  called  Wassett  Fell  and  fiishop- 
dale  Edge.    That  the  said  William  Purchas,  Esq., 
was,  or  claimed  to  be,  lord  and  owner  of  the  said 
manor  of  Thoralby,  and  as  such  to  be  seised  of,  and 
entitled  unto,  the  soil  and  inheritance  and  to  the 
mines  and  minerals  within  and  under  the  said  com- 
mon and  waste  ground,  and  that  the  said  William 
Purchas  and  divers  other  persons  therein  named 
**4pectively  owners  and  proprietors  of  messuages 
i.  ancient  inclosed  lands,  and  in.respect  thereof, 
as  appendant,  appurtenant,  or  belonging  thereto, 
iey  or  their   lessees    or   tenants    were   entitled 
»  a  right  of  common  upon  the  said  common  or 
aste  ground  called  Wassett  Fell  and  Bishopdaie 
■ige  at  all  times  of  the  year,  without  stint. 
The  Act  enacts  that  John  Humphries  and  William 
oreton  therein  described  should  be  the  commis- 
jonenfor  surveying,  dividing,  setting  out,  allotting, 
Qd  inclosing  the  said  stinted  pastures,  common, 
sd  waste  ground  amongst  the    several   persons 
'terested  therein. 

rhe  Act  enacts  that  the  said  commissioners  should 
)  out,  appoint,  and  app(Mrtion  in  cattlegates  for 


the  said  William  Purchas,  one  full  eighteenth  part 
of  the  said  common  and  waste  grounds,  and  no  more, 
in  recompence  and  full  satisfaction  for  his  right  and 
interest  as  lord  of  the  said  manor,  exclusive  of  such 
share  thereof  as  he  was  entitled  to  in  respect  of  his 
messuages,  lands,  and  tenements  to  which  a  right  of 
common  in  the  said  common  or  waste  ground,  was 
appendant  or  appurtenant  as  aforesaid. 

The  Act,  after  reciting  that  the  whole  or  the 
greatest  part  of  the  said  common  or  waste  ground 
was  of  little  value,  consisting  chiefly  of  peat  earth 
and  ling,  and  would  not,  at  present,  pay  the  expense 
of  being  subdivided  into  allotments,  and  the  owners 
of  messuages,  lands,  and  tenements  within  the  said 
manor  interested  therein  were  desirous  that  the  said 
common  or  waste  ground  should  only  be  ring-fenced, 
and  held  and  occupied  as  a  common  stinted  pasture, 
further  enacts  that  the  said  commissioners  should, 
and  they  were  thereby  required  to  set  out  the  said 
common  or  waste  ground  called  Wassett  Fell  and 
Bishopdaie  Edge  in  one  allotment  or  indosure,  and 
ascertain,  specify,  and  set  forth  in  their  award  the 
proportional  value  of  the  same  for  regulating  the 
stint  thereof,  and  the  number  of  cattlegates  which 
the  said  common  or  waste  ground  should  be  capable 
of  agisting  or  depasturing,  and  the  respective  cattle* 
gates,  or  shares  of  cattlegates,  to  which  ail  and 
every  the  owners  of  messuages  and  lands  within  the 
said  manor  interested  therein  should  be  entitled  to 
in  respect  of  such  messuages  and  lands,  and  that  the 
cattlegates  and  shares  of  cattlegates  to  be  appointed 
and  set  out  as  aforesaid,  should  be  estimated, 
allotted,  and  apportioned  by  the  said  commissioners 
to  and  amongst  the  said  owners  of  messuages  and 
lands  in  the  proportions  they  were  respectively  rated 
to  the  land-tax  for  the  township  of  Newbiggen 
and  Bishopdaie  within  the  said  manor  for  the  year 
1803. 

And  that  the  said  commissioners  should  likewica 
order  and  direct  that  the  said  common  or  waste 
ground,  as  soon  as  conveniently  might  be  after  the 
passing  of  the  Act,  should  be  inclosed  with  a  strong 
wall  or  sufficient  fence,  and  should  direct  and  award 
the  said  wall  or  fence  to  be  kept  in  repair  at  the 
costs  and  charges  of  the  persons  entitled  to  cattle- 
gates therein  in  proportion  to  the  number  of  gates 
allotted  or  awarded  to  each  of  them,  and  that  the 
same  might  be  staff  herded  until  such  fence  and  the 
indosure  thereof  could  be  made. 

The  Act  further  enacts  that  it  should  be  lawful 
for  the  several  owners  for  the  time  being  of  the  com- 
mon or  waste  ground  thereby  directed  to  be  set  out 
as  a  stinted  pasture,  or  of  cattlegates  thereon,  or  the 
greater  part  in  value  of  such  proprietors  (such  value 
to  be  ascertained  by  the  number  of  such  cattle- 
gates), from  time  to  time  after  the  execution  of  the 
said  commissioners'  award,  by  writing  under  thiir 
hands,  to  make  rules  and  regulations  as  to  the 
stocking  the  said  common  or  waste  ground  with 
cattle,  sheep,  horses,  and  other  stock. 

Power  is  given  by  the  said  Act  to  the  commis- 
sioners, on  the  request  in  writing  of  tenants  for  life, 
&c.,  to  sell  part  of  their  respective  allotments  or 
cattlegates  on  the  said  common  or  waste  ground  in 
respect  of  such  messuages,  lands,  and  tenements,  to 
pay  the  expenses  of  the  Act  and  other  expenses. 

And  further,  that  it  shall  and  may  be  lawful  to 
and  for  the  several  proprietors  or  persons  entitled  to 
the  greatest  part  of  the  cattlegates  upon  the  said 
common  or  waste  ground,  when  inclosed  as  afore- 
said and  converted  into  a  stinted  pasture,  by  and 
with  consent  of  the  lord  of  the  manor  of  Thoralby 
for  the  time  being  under  his  hand,  from  time  to 
time,  and  at  any  time  after  the  execution  of  the 
said  award,  by  writing  under  their  hands  to  dect 
and  appoint  one  or  more  commissioner  or  commin- 
sioners  to  set  out  and  divide  the  same  into  allot- 
ments to  and  amongst  the  proprietors  of  the  said 
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common  or  waste  ground,  in  proportion  to  their 
respective  rights  and  interest  therein,  which  com- 
missioner or  commissioners  so  to  be  elected  and 
appointed  shall,  and  they  are  thereby  fully  invested 
In  every  respect  with  all  requisite  powers  and  autho- 
rities for  the  purpose  of  effecting  such  future  divi- 
sion as  the  commissioners  thereby  appointed  are 
invested  with,  and  in  the  meantime  to  make  such 
fVLles  and  orders  for  regulating  and  occupying  the 
•aid  stinted  pasture  as  are  uiereinbefore  in  that 
behalf  particularly  mentioned. 

And  also  that  nothing  in  the  Act  contained 
should  be  construed  to  defeat  lessen,  or  prejudice 
the  right  or  interest  of  the  said  W.  Purchas  of,  in, 
and  to  all  seigniories  or  royalties,  mines  and 
minerals,  incident  and  belonging  thereto,  or  in  or 
under  the  said  common  or  waste  ground  by  the  Act 
directed  to  be  allotted,  divided,  and  inclosed,  but 
that  he,  she,  or  they  should  and  might  severally 
hold  and  enjoy,  search  for,  and  work  all  such 
mines,  minerals,  and  other  rights  and  privileges  in 
the  said  common  or  waste  ground  (except  the  right 
to  the  soil  thereof,  for  which  a  compensation  was 
thereinbefore  directed  to  be  made),  in  as  full, 
ample,  and  beneficial  a  manner  as  if  the  Act  had 
not  been  made,  making,  nevertheless,  reasonable 
satisfaction  to  the  person  or  persons,  owner  or 
owners,  or  occupier  or  occupiers  of  any  allotment 
or  allotments,  for  any  damage  which  should  or 
might  be  done  or  occasioned  to  their  grounds  or 
cattle  by  working  such  mines  and  miner^. 

The  Act  also  saves  to  his  then  King's  most  ex- 
oellent  Majesty,  his  heirs  and  successors,  and  to  all 
Other  persons,  bodies  politic,  corporate,  and  col- 
legiate, his,  her,  and  their  respective  heirs,  suc- 
cessors, executors,  and  administrators  (except  the 
several  persons  to  whom  any  allotment  or  allot- 
ments, or  other  compensation,  should  be  made  by 
virtue  of  the  Act,  and  except  such  other  rights  as 
the  intents  and  purposes  of  the  Act  should  require 
to  be  barred,  destroyed,  or  extinguished),  all  such 
estates,  rights,  titles,  interests,  claims,  and  demands 
Hf,  in,  and  to  the  said  stinted  pasture,  common  and 
waste  ground  thereby  directed  to  be  divided, 
allotted,  and  inclosed  as  they  had  enjoyed  before 
the  passing  of  the  Act,  or  could  or  might  have  had 
and  enjoyed  in  case  the  Act  had  not  been  made. 

An  award  was  made  and  published  by  the  said 
commissioners  on  19th  June  1816,  in  pursuance  of 
the  said  Act 

The  said  commissioners,  in  obedience  to  the  said 
Act  by  their  said  award,  set  out  the  said  manor  or 
oommon  called  Wassett  Fell  or  Bishopdale  Edge  in 
one  allotment  or  inclosure,  and  they  declared  that 
the  same  in  their  judgment  was  capable  of  agisting 
or  depasturing  850  full-grown  sheep.  But  ^^  ^^^ 
request  of  the  owners  or  proprietors  interested 
therein,  they  had  ascertained  how  many  sheep  the 
Wassett  Fell  part  thereof  would  agist  (which 
belonged  to  the  Newbiggen  proprietors),  and  how 
many  sheep  the  Bishopdale  Edge  part  should  agist 
(which  belonged  to  the  Bishopdale  proprietors),  and 
they  found  that  the  part  thereof  called  Wassett  Fell 
belonging  to  the  Newbiggen  proprietors  as  aforesaid 
would  agist  or  depasture  500  sheep,  and  the  Bishop- 
dale Edge  part  thereof  belonging  to  the  Bishopdale 
proprietors  would  agist  or  depasture  850  sheep, 
making  in  the  whole  850  gates,  and  at  such  request 
as  aforesaid  they  had  allotted  the  same  separately  to 
the  respective  proprietors  thereof.  And  the  said 
commissioners  did  order  and  award  that  the  said 
moor  or  common  should  from  thenceforth  for  ever 
be  and  remain  a  stinted  pasture  and  not  lay  open  as 
oommon  (subject  nevertheless,  to  the  provisions 
relative  to  the  future  division  thereof  contained  in 
the  said  Act),  and  did  set  out  appoint  umI  award 
the  same  in  manner  following ;  that  is  to  say,  first 
With  xespeot  to  that  part  thereof  called  Was«ett  Fell 


belonging  to  the  township  of  Newbiggen,  the  said 
commissioners  did  set  out  and  appoint  to  and  for 
W.  Purchas,  Esq.,  his  heirs  and  assigns  for  ever,  as 
and  for  his  eighteenth  part  or  share  of  the  said  moor 
or  common  as  lord  of  the  manor  of  Thoralby,  twenty- 
seven  sheepgates,  or  grazing  and  herbage  for  twenty- 
seven  full-grown  sheep,  and  also  eight-tenths  of 
another  such  sheepgate  in  and  throughout  the  said 
moor  called  Wassett  Fell,  together  with  the  ground 
and  soil  of  the  same  in  proportion  to  the  said 
sheepgates. 

And  the  said  commissioners  did  also  thereby 
further  set  out,  appoint  and  award  unto  and  for  the 
said  W.  Purchas,  his  heirs  and  assigns  for  ever,  in 
respect  of  his  messuages  and  lands  in  the  township 
of  Newbiggen  aforesaid,  thirty-three  sheepgates,  or 
grazing  and  herbage  for  thirty-three  fuU-grown 
sheep,  and  also  one-tenth  of  another  sheepgate  in 
and  throughout  the  last-mentioned  moor,  together 
with  the  ground  and  soil  of  the  same  in  proportion 
to  the  said  sheepgates. 

And  the  said  commissioners  by  their  said  award 
did  thereby  appoint  set  out  and  award  unto  and 
for  William  Robinson  Wray,  his  heirs  and  assigns, 
for  and  in  respect  of  his  messuages  and  lands  in 
the  township  of  Newbiggen  aforesaid,  fourteen 
sheepgates,  or  grazing  and  herbage  for  fourteen  full- 
grown  sheep,  and  also  two- tenth  parts  of  another 
such  sheepgate  in  upon  and  throughout  the  said 
moor,  together  with  the  ground  and  soil  of  the  same 
in  proportion  to  such  sheepgates. 

And  the  said  commissioners  with  respect  to 
Bishopdale  Edge  part  thereof,  did  award  the  same 
in  manner  following  (that  is  to  say):  they  did 
appoint  set  out,  and  award  unto  and  for  W. 
Purchas,  Esq.,  his  heirs  and  assigns  for  ever,  for  his 
manorial  proportion  therein,  nineteen  sheepgates, 
or  grazing  and  herbage  for  nineteen  lull-grown 
sheep,  and  also  one  half  of  another  such  dieepgate, 
together  with  the  ground  and  soil  of  the  same  in 
proportion  to  such  sheepgates. 

And  the  said  commissioners  did  also  appoint  wt 
out  and  award  unto  and  for  the  said  W.  Pnrchaa, 
his  heirs  and  assigns  for  ever,  in  respect  of  his 
messuages  and  lands  in  Bishopdale  entitled  thereto, 
twenty-six  sheepgates  or  grazing  and  herbage  for 
twenty-six  full-grown  sheep  in,  upon,  and  through- 
out the  said  last-mentioned  moor,  together  with  the 
ground  and  soil  of  the  same  in  proportion  to  the 
said  sheepgates. 

And  the  said  commissioners  did  thereby  set  out 
appoint  and  award  unto  and  for  the  said  W.R.Wray, 
his  heirs  and  assigns  for  ever,  in  respect  of  his  mes- 
suages and  lands  in  Bishopdale  entitled  thereto, 
twenty-five  sheepgates,  or  grazing  and  herbage  for 
twenty-five  full-grown  sheep  in,  upon,  and  through- 
out the  said  last-mentioned  moor,  together  with  the 
ground  and  soil  of  the  same  in  pn^rtion  to  the 
said  twenty-five  sheepgates. 

And  the  said  commissioners  did  by  tiieir  said 
award  order  and  declare  that  the  several  allotmenta, 
lands,  grounds,  and  sheepgates,  and  shares  of 
sheepgates  thereby  assigned,  set  out,  allotted,  and 
awarded  unto  the  said  proprietors  respectively  should 
be  in  bar  of  and  full  satisfaction  and  compensatioii 
for  their  several  and  req[ffictive  cattlegatea,  shares  of 
cattlegates,  rents,  rights  of  pasture,  rights  of  soil, 
rights  <^  common,  and  all  other  rights  and  interest 
whatsoever  which  they  respectively  had  or  were 
entitled  to,  in  or  upon  the  said  several  stinted 
pastures  and  moor  or  common  at  the  time  of  the 
passing  of  the  said  Act  of  Parliament.  And  that 
from  and  immediately  after  the  execution  oi  their 
said  award,  all  rights  of  soil  and  rights  of  pasture 
(except  the  right  of  the  lord  of  the  manor  for  the 
time  being  to  the  mines  and  minerals  in  and 
throughout  the  said  moor  or  common  called 
Wassett  Fell  and  Bkbopdale  £dge)  belcmgiiig  to  or 
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claimed  bj  any  penon  or  persona  whomsoever,  and 
upoD  the  said  slinted  pastures,  moor,  and  common 
thereby  directed  to  be  divided,  inclosed,  or  reduced 
to  a  stint,  and  every  part  thereof,  should  cease, 
determine,  and  be  for  ever  extinguished. 

Except  so  far  as  the  estate,  rights,  and  interests 
ol  the  said  W.  Purchas  in  the  said  tract  of  common 
and  waste  ground  were  affected  bv  the  said  Act  and 
award,  the  said  W.  Purchas  remained  and  was,  upon 
and  after  the  making  of  the  said  award,  seised  of 
and  entitled  to  the  soil  and  inheritance  of  the  said 
tnct  of  ciimmon  and  waste  ground  as  at  the  time  of 
the  passing  of  the  said  Act,  and  at  the  time  of  the 
oooimitting  of  the  trespasses  compla  ned  of,  all  the 
estate^  rights,  and  interests  of  the  said  William 
Purchas  were  vested  in  the  pit. 

In  1861  the  said  W.  R.  Wray  died  a  bachelor  and 
mtestate,  and  thereupon  the  said  several  sheepgates, 
and  parts  of  a  sheepgate  on  Wassett  Fell  and 
Bish<^ale  Edge  respectively  so  as  aforesaid 
respectively  awarded  to  the  said  W.  R.  Wray,  and 
all  the  estate,  rights,  and  interest  of  the  said  W.  R. 
Wray  in  the  same,  were  at  the  time  of  the  commit- 
tii^  of  the  trespasses  complained  of  vested  in  the 
deft 

Since  the  passing  of  the  said  Inclosure  Act  and 
the  execution  of  the  said  a¥rard  several  of  the  pro- 
prietors to  whom  sheepgates  were  awarded  have 
oonveyed  them  to  purchasers,  together  with  the 
ground  and  soil  thereof,  by  the  usual  modes  of 
assurance.  And  since  the  passing  of  the  same  Act 
and  the  execution  of  the  same  award,  and  down  to 
the  present  time,  each  of  the  said  proprietors  of 
sheepgates  upon  Wassett  Fell  and  Bishopdale  Edge 
respectively  (including  the  lord  of  the  manor  of 
Thoralby  for  the  time  being)  has  by  himself  or  his 
tenants  depastured  sheep  upon  the  same  now 
stinted  pastures  respectively  according  to  the 
number  of  sheepgates  he  was  entitled  to  therein 
respectirely. 

From  the  time  of  the  making  of  the  said  award 
the  said  stinted  pastures  called  Wassett  Fell  and 
Bishopdale  Edge  have  remained  stinted  pastures  as 
directed  by  the  said  award,  and  up  to  the  present 
time  have  not  been  set  out  and  divided  into  separate 
aOotments  as  provided  by  the  said  Act. 

The  pit.  claims  the  sole  and  exclusive  right  of 
shooting  and  killing  game  upon  each  of  the  said 
now  stinted  pastures. 

The  deft.,  as  the  heir-at-law  of  the  said  W.  R. 
Wray,  deoelased,  claims  to  be  the  owner  of  the 
several  sheepgates  and  parts  of  a  sheepgate  upon 
Wassett  Fell  and  Bishopdale  Edge  respectivelv  so 
aa  aforesaid  respectively  awarded  to  the  said  W.  R. 
Wno^,  and  of  toe  ground  and  soil  of  the  same  now 
stinted  pastures  respectively  in  proportion  to  such 
sheepgates  and  parts  of  sheepgates,  and  as  such 
owner  he  also  daims  a  concurrent  right  to  shoot 
and  kill  game  upon  each  of  the  same  now  stinted 
pastures  along  with  the  pit.  and  the  rest  of  the 
allottees  and  owners  of  sheepgates  in  the  same 
paatures  respectively. 

The  deft,  on  the  12th  Aug.  1864  entered  each  of 

^e  said   stinted  pastures  called  Wassett  Fell  and 

Sishopdale  Edge,  and    killed    and    carried   away 

irouse  in  and  upon  each  of  the  same  now  stinted 

Astures,  hot  without  the  leave  of  the  pit. 

The  question  for  the  opinion  of  the  court  is, 
rhether  the  pit.  is  entitled  to  recover.  If  the 
^pinion  of  the  court  should  be  in  the  affirmative, 
ben  judgment  is  to  be  entered  for  the  pit.  for  is. 

amages  and  full  costs  of  suit.    If  in  the  negative, 
hen  judgment  is  to  be  entered  for  the  deft,  with 

ull  costs  of  suit. 

Pit's  points  for  argument : — 1.  That  at  the  time 
the  trespasses  complained  of,  the  stinted  pastures 

died  Wassett  Fell  and  Bishopdale  Edge  were  the 

>il  and  frediold  of  the  pit.,  notwithstanding  the 


Inclosure  Act  and  award ;  and  that  the  pit.  had 
sufficient  right  to,  and  possession  of,  the  said  stinted 
pastures  to  entitle  him  to  maintain  the  action 
against  the  deft,  for  such  trespass. 

Def  t.*s  points : — ^That,  on  the  true  construction  of 
the  inclosure  Act  and  award,  the  ph.,  having  lost 
the  exclusive  right  to  the  soil  of  the  stinted  pas- 
ture, has  no  longer  the  exclusive  right  of  sporting 
over  it,  and  that  such  right  is  not  reserved  to  him 
by  the  reservation  in  the  Act. 

MeBish,  Q.C.  {Kemplay  with  him)  for  the  pit. : 
IHgg  V.  Lord  Lonsdak,  1  H.  ft  N.  923. 

Manisty^  Q.  C.  (Quai'a  with  him)  for  the  deft. 

Erlr,  C.  J. — I  think  that  in  this  case  there  is  a 
clear  implication,  if  there  are  not  express  words,  to 
show  that  the  right  to  the  soil  after  the  passing  of 
this  Act  no  longer  belongs  to  the  lord  of  the  manor. 
This  view  is  borne  out  by  looking  at  sects.  9  and  19  ; 
and  so  too  also  sect.  2  satisfies  me  that  the  Legisla- 
ture intended  to  put  an  end  to  the  right  of  the  lord 
of  the  manor. 

Btlbs,  J. — I  am  of  the  same  opinion.  In  almost 
all  Acts  of  this  kind,  the  object  has  been  to  put  an 
end  to  the  ownership  of  the  lords  of  the  manor,  and 
to  give  the  allottees  the  full  benefit  of  the  soil,  for 
which,  according  to  sect.  19,  a  compensation  is  to 
be  given. 

Kbatino,  J.— I  am  of  the  same  opinion.  Mr. 
Mellish  claims  the  land  for  the  lord  of  the  manor. 
The  Act  divides  the  soil  among  the  owners  of  the 
cattlegates.  The  commissioners  had  power  to  deal 
with  the  soil,  and  to  give  compensation  to  the  lord 
of  the  manor ;  we  ought  to  pause,  before  we  decide 
in  favour  of  the  lord,  because  owners  of  the  sheep- 
gates have  dealt  vrith  the  soil  as  their  own  since  the 
year  1816;  that  is  not  in  itself  sufficient,  but  the 
words  of  the  Act  seem  to  be  clear,  that  it  was  the 
intention  to  put  an  end  to  the  right  of  the  lord  of 
the  manor  to  the  soil. 


M.  Smith,  J. — ^I  am  of  the  same  opinion. 

Jtui^ment  for  ih€  deJU 

Plt.'s  solicitors,  WilKatnaon,  Hill,  and  Co. 

Def t.'s  solicitor,  R.  J.  JarvU^  agent  for  Messrs. 
Hammoitd^  West  Burton. 


OOUBT    OF    EXOHEQUBB. 

Vaported  by  H.  Luon  and  B.  Lumlst,  Ei(|r&,  Barristen-at-Lam 

Monday^  May  28,  1866. 
Hattbrslet  AiTD  OTHBR8  (apps.)  V.  BuRX  (resp.) 

Local  board — Bye-law — New  buikUng-^  Giving  o/natiA 
and  deposit  of  plana — Local  Crovemment  Act  1858«* 
21  ^22  Vic/,  c.  98,  s.  84. 

Where  a  local  hoard  had,  under  the  84/A  section  of  tfit 
Local  Government  Act  1858,  made  a  bye-law  requiring 
a  person  intending  to  erect  a  new  building  to  give  a 
montKs  notice  to  the  board  of  his  intention,  and  fo 
deposit  plans,  and  a  person  who  had  given  noticeSy 
commencing  to  build  within  the  month,  and  without 
approval  of  the  plans  by  the  board,  had  laid  an  infbr^ 
mation  against  him  for  contravening  the  bye-law,  iqxm 
which  he  was  convict^ : 

Held,  upon  a  specialcase  stated  by  justices,  that  the  board 
had  no  power  to  make  such  a  proceeding  an  offence  t^ 
their  bye-laws,  and  that  the  person  so  giving  notiee  htm 
a  right  to  commence  building  when  he  pleased,  s^l^eitt 
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[Ex-ti 


to  the  hoards 8  right  to  putt  down  or  alter  his  building  ij 
built  in  contravention  of  their  bye-lawa. 

This  was  a  case  stated  by  justices  of  the  West 
Riding  of  Yorkshire  under  20  &  21  Vict.  c.  93,  for 
the  purpose  of  obtaining  the  opinion  of  the  court 
on  questions  of  law  arising  as  after  mentioned. 

The  following  facts  appeared  from  the  case :  —At 
a  petty  session  holden  at  Kcighley,  in  and  for  the 
division  of  Keighley,  in  the  West  Riding  of  York- 
shire, on  the  1st  Dec.  1805,  an  information  was  pre- 
ferred by  the  resp.  William  Burr,  as  clerk  to  the 
local  board  for  the  district  of  Keighley,  against  the 

gps.,  under  the  24th  section  of  the  bye-laws  of  the 
ughley  local  board,  made  the  19th  July  1864,  and 
confirmed  by  Her  Majesty's  principal  Secretary  of 
State  for  the  Home  Department,  on  the  28th  Aug. 
following,  charging  the  apps.  for  that  they,  on  the 
4th  day  of  Oct.  1865.  at  the  parish  of  Keighley,  in 
the  said  riding,  before  beginning  to  erect  a  certain 
new  building  situate  at  Mill-hill  in  Keighley  afore- 
•aJd,  and  within  the  limits  of  the  said  board,  did 
neglect  to  leave  with  him  the  said  William  Burr,  as 
clerk  to  the  Keighley  district  local  board,  a 
written  notice  of  one  month  at  the  le^st  at  one  of 
the  monthly  meetings  of  the  said  board,  accom- 
iMuiied  with  detail  plans  and  sections  of  such 
buildings  as  required  by  bye-law  No.  24  of  the 
bye-laws  of  the  Keighley  Local  Board  of  Health, 
contrary  to  such  bye-law,  and  which  said  bye-law 
was,  at  the  time  of  the  commission  of  the  said 
offence,  and  also  at  the  date  of  the  said  information, 
in  force  within  the  limits  of  the  district  of  the  said 
board  of  health,  and  contrary  to  the  statute  in  such 
case  made  and  provided,  and  the  said  information 
was  heard  and  determined  by  the  justices,  the  said 
resp.  appearing  in  person  to  support  tlie  said  infor- 
mation, and  the  said  apps.,  being  represented  by 
their  solicitor. 

The  apps.  were  duly  convicted  upon  the  hearing 
of  the  said  offence,  and  the  justices  adjudged  them 
to  pay  the  sum  of  bs,  and  costs,  or  in  default  of 
payment  that  the  same  should  be  levied  by  distress. 

It  was  proved  on  the  part  of  the  resp.  that  on  the 
10th  Oct.  last  the  surveyor  of  the  local  board  re- 
ceived from  the  apps.  a  plan  of  a  building  proposeil 
to  be  erected  by  them,  which  he  laid  before  the 
board  at  a  board  meeting  the  same  day.  The 
meetings  of  the  board  are  held  monthly,  and  on  the 
21st  Oct.  the  surveyor  accompanied  the  building 
and  nuisance  committee  of  the  said  board  to  view  the 
site  of  the  intended  building,  when  they  found  a 
temporary  building  in  progress  consisting  of  iron 

glilars  to  support  the  roof  considerably  within  the 
nes  of  the  intended  walls  of  building,  and  which 
pillars  were  boarded  round  and  fixed  into  founda- 
tions of  stone,  but  no  stones  of  any  walls  nor  any 
foundations  were  dug  out  except  for  the  pillars, 
which  foundations  for  pillars  and  the  pillars  erecte<l 
thereon  were  intended  to  be  permanent.  The  plans 
of  the  apps.  were  afterwards  passed  by  the  said 
IxMurd,  namely,  on  the  7th  Nov.  1865,  previously  to 
the  laying  of  the  said  information. 

It  was  contended  on  the  part  of  the  apps.  that 
the  bye-law  was  unreasonable  and  uncertain,  an(l 
therefore  bad,  as  it  must  be  reasonable  and  within 
the  law ;  that  the  portion  thereof  requiring  plans  to 
be  deposited  one  month  at  the  least,  and  tliat  at  a 
leffular  monthly  meeting  of  the  board,  was  unreason- 
able and  therefore  bad ;  and  that  by  such  bye-law 
no  period  after  plans  being  submitted  is  stat(>d 
within  which  the  board  will  declare  their  approval 
or  disallowance  thereof.  It  was  also  contended  that 
fheerection  in  question  was  not  a  buildingatall  within 
the  meaning  of  the  bye-laws,  and  also  that,  if  any 
offence  was  committed  by  the  apps.,  it  was  condoned 
by  the  board  having  approved  and  passed  the  apps.' 
plans  on  the  7th  Nor.  Ust,  previously  to  the  date  of 


the  information  upon  which  the  said  conviction 
would  have  to  be  founded.  The  justices,  however, 
being  of  opinion  that  the  evidence  brought  the  case 
within  the  operation  of  the  said  bye-law,  No.  24, 
determined  against  the  apps.  as  before  mentioned. 

The  questions  of  law  submitted  were : 

First,  whether  the  said  bye-law,  or  the  portion 
thereof  upon  which  the  said  conviction  is  based,  is 
bad  in  law  upon  any  of  the  grounds  above  stated. 

Secondly,  whether  the  said  erection  is  a  building 
within  the  meaning  of  the  said  bye-law;  and 

Thirdly,  whether  at  the  time  of  the  lajdng  of  the 
said  infonnation  the  said  offence,  if  any,  bad  been 
condoned. 

If  the  court  were  of  opinion  that  the  conviction 
was  legal,  then  it  was  to  stand ;  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said  infor- 
mation was  to  be  dismissed. 

The  bye-law  in  question,  so  far  as  material,  was 
as  follows : 

Before  beglnnlnff  to  dig  or  lay  the  foandatlon  of  or  for  any 
new  houM  or  building,  or  to  refract  any  hoose  or  bnlldinc, « 
written  notioe  thereof  of  one  month  at  the  leaat  Bhall  be  left 
with  the  olerk  at  one  of  the  monthly  meetings  of  tb«  board, 
accompanied  with  detail  plans  and  sections  of  every  floor  *ii 
such  house  or  building  drawn  to  a  scale  of  not  loss  than  one 
inch  to  every  eight  feet,  showing,  Ac  ;  aooompanled  tberewith 
shall  also  be  a  block  plan  drawn  to  a  soale  of  not  leaa  than 
one  inch  to  every  thirty  feet,  showing,  Ac,  and  the  said 
description,  plans,  and  sections,  when  approved,  or  a  oorreet 
copy  or  tracings  thereof,  shall  be  left  with  the  board 

Then  followed  various  provisions  as  to  space  to  be 
left  between  the  buildings  and  the  other  side  of  the 
street  and  in  the  rear,  and  as  to  height  of  buildings 
and  drainage  and  other  matters. 

Provided  further,  that  every  consent,  sanction,  or  anttaority 
for  using  any  description,  plan,  section,  or  tnxAng  shall  be  is 
writing  under  the  hands  of  five  or  more  members  of  the  board, 
and  stamped  with  their  common  seal;  and  whosoever 
shall  neglect  or  refuse  to  give  such  said  notioe  and  descrip- 
tion, accompanied  with  the  proper  plans  and  sectioas,  or  to 
leave  with  the  board  such  description  and  plans  and  sectfoni^ 
or  correct  tracings  thereof  as  aforesaid  when  approved ;  or 
shall  erect  or  re-erect  any  house,  building,  or  conTtmiancea 
otherwise  than  in  accordance  with  the  descriptions,  plans, 
sections,  and  arrangements  approved,  fixed,  settled,  and 
attested  by  the  board,  or  in  any  other  way  offend  against 
this  bye-law,  shall  be  liable  for  every  suoh  offence  to  a  penalty 
not  exceeding  five  pounds,  and  to  a  further  penalty  not  ex- 
ceeding forty  shillings  for  every  day  durimr  which  he,  she,  or 
they  shall  suffer  such  said  house,  building,  or  conveniences 
built,  rebuilt,  or  con^tmcted  contrary  to  Uie  order  of  the 
board  so  to  continue,  and  the  board  may,  if  they  think  fit, 
cause  such  house,  building,  or  conveniences  so  improperly  con- 
structed to  be  altered,  pulled  down,  or  otherwise  dcsklt  with  as 
the  case  may  require,  and  the  expenses  incurred  by  them  in 
so  doing  shall  be  repaid  by  the  offending  party,  and  be 
recoverable  in  a  summary  manner. 

By  the  Local  Government  Act  1858  (21  &  22  Vict, 
c  98),  s.  34,  it  is  provided  that 

Every  local  board  may  make  by»4aw8  with  reapeoC  to  ths 

following  matters,  that  is  to  say : 

1  With  respect  to  the  level,  width,  and  constmottoin  of  new 
streets,  and  the  provisions  for  the  sewerage  thereof.  2.  With 
respect  to  the  structure  of  waits  of  new  buildings  for  securing 
stability  and  the  pmvention  of  fires.  3.  WIA  respect  to  ths 
sufficiency  of  the  space  about  buildings  to  secure  a  free  cfrca- 
lation  of  air,  and  with  respect  to  the  ventilation  of  baildings. 
4.  With  respect  to  the  drainsge  of  buildings,  ^te.  And  they 
may  further  provide  for  the  observance  of  the  same  by  enact- 
ing therein  such  provisions  as  they  think  necessary.  As  to  the 
giving  of  noticea  As  to  the  deposit  of  plans  and  sections  bj 
persons  intending  to  lay  out  streets  or  to  construct  buildings. 
As  to  inspection  by  the  local  board  And  as  to  the  power  (rf 
the  local  board  to  remove,  alter,  or  pall  down  any  woric 
begun  or  done  in  contravention  of  such  bye-laws. 

Ketnplag  for  the  resp. — ^The  power  to  make  bye- 
laws  and  impose  penalties  for  the  infringement 
thereof  depends  upon  the  Public  Health  Act  1848 
(1 1  &  12  Vict.  c.  63),  s.  116,  and  the  Local  GoTem- 
nient  Act  1858  (21  &  22  Vict.  c.  98),  s.  34.  The 
bye- law  is  not  unreasonable.  It  is  clear  tbat  the 
board  may  fix  the  time  and  place  for  griving  notice 
of  buiidintf.  [Chakkbll,  fi.— Is  it  in  the  power  of 
the  board  to  make  such  a  stringent  proTision  as 
this ;  to  say  that  if  you  meet  the  clerk  going  to  the 
meeting,  and  give  him  the  notice,  that  s£aSi  not 
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foffice,  but  that  it  shall  be  given  at  one  specific 
period  enly,  recurring  at  considerable  intervals  ?] 
The  Act  gives  the  board  power  to  make  such  pro- 
visioiis  as  they  think  necessaiy.  Then  as  to  the 
second  objection ;  I  contend  that,  if  nothing  were 
done  during  the  month,  the  person  intending  to 
build  might  proceed.  [Pollock,  C.  B.<— This  seems 
to  me  a  somewhat  vexatious  proceeding.  The  plans 
are  ultimately  approved  of.  The  apps.  fully  intend 
CO  build  in  accordance  with  the  bye-laws,  and  they 
merely  take  time  by  the  forelock.  What  offence  is 
the  conviction  for?]  The  offence  really  is  begin-' 
ning  to  build  before  the  plans  were  passed,  or  at  any 
rate  before  the  month  was  out.  [Martin,  B. — ^My 
impression  is,  that  the  proceeding  is  wrong  altogether, 
The  power  given  is  to  make  bye-laws  aa  to  the 
structure  oi  walls  and  the  sufficiency  of  space,  and 
for  the  observance  of  the  same  to  make  provisions 
as  to  giving  notices  and  the  deposit  of  plans,  the 
inspection  by  the  board,  and  the  removing,  altering, 
or  pulling  down  of  buildings  that  contravene  the 
bye-lsws.  It  seems  to  me  that  a  man  may  be  com- 
pelled to  deposit  plans  and  give  notices,  but  there 
is  BO  power  to  prevent  him  beginning  Ms  building 
the  next  day,  subject  to  his  liability  to  have  it  pulled 
down  if  it  contravenes  the  bye-laws.]  The  sections 
of  the  Public  Health  Act,  for  which  the  84th 
section  of  the  Local  Government  Act  is  substituted, 
clearly  provide  for  the  approval  of  the  plans  before 
the  commencement  of  the  building.  {Pollock,  C.  B. 
—This  section  is  a  restriction  on  a  man's  common 
law  right,  and  must  not  receive  a  vexatious  interpre- 
tation. Ckannbll,  B. — ^Your  argument  must  go  the 
length  of  saying  that  a  man  may  not  build  on  his  own 
land  until  the  time  has  expired,  though  he  may 
intend  and  be  doing  his  utmost  to  comply  with  the 
requirements  of  the  bye-laws.] 

A,  WiUsy  for  the  apps.,  was  not  called  upon. 

By  the  Court. — ^There  must  be  judgment  for  the 
apps. 

Judgment  for  the  apps. 

Attorneys:    7V>rr,  Janetpay^    and    Tagart;    BeU, 
Bndrick,  and  BeiL 


EXOHEairEB  CHAMBER. 

Beported  by  Johv  Thoicp90n,  Eaq.,  BarrlBter-a(-Law. 

BRROS8  FROM  THE  QUBEN's  BENCH. 

Friday,  May  5,  1866. 

CBefore  Erlb,  C.  J.,  Pollock,  C.  B.,  Martin  and 
Braxwbll,  BB.,  Btlbs,  J.,  Piqott,  B.,  and 
MoNTAOUB  Smith,  J.) 

Charlotte  Winsob  v.  Thb  Queen. 

Criminal  law — Trial— Discharge  of  jwy  without  rer- 
dict — Second  trial— Admissibility  as  a  witness  of  a 
person  ^inth/  charged  in  the  indictment  before  trial  or 
conviction. 

ThefoQowing  propositions  were  affirmed  by  the  Court 
of  Ex.  Ch,  on  a  writ  of  error  from  ike  Q.  B,: 

After  the  jury  have  retired  to  consider  their  verdict  in  a 
arinunal  case,  whether  felony  or  misdemeanor,  and 
have  remained  in  deliberation  a  full  a-ta  sufficient 
time  without  being  able  to  agree  upon  a  verdict,  it  is  in 
ike  discretion  of  the  judge  to  discharge  them  if  there 
is  no  recuotkahU  prospect  of  their  agreeing  upon  a 
verdicL 

The  exercise  of  such  discretion  by  a  judge  cannot  be 
renewed  by  a  Court  of  Error, 

Tki  maxim  that  a  man  cannot  be  put  in  peril  twice  for 

Mag.  Cab.— Vol.  IV. 


the  same  offence,  tneans  that  a  man  cannot  be  tried 
again  for  an  offence  upon  which  a  verdict  of  acquittal 
or  conviction  has  been  given,  and  not  that  a  man  cannot 
be  tried  again  for  the  same  offence  where  the  first  trial 
has  provea  abortive  and  no  verdict  was  given. 

Where  two  persons  are  jointly  indicted,  separate  trials 
may  be  had,  and  the  evidence  of  one  of  the  persons 
charged  be  given  against  the  other,  although  such 
person  has  not  been  acquitted,  or  tried,  or  pleaded 
guilty  to  the  indictment. 

This  was  a  writ  of  error  upon  a  judgment  of  the 
Court  of  Q.  B.  The  grounds  of  error  were  sub- 
stantially the  same  as  those  alleged  in  the  court 
below.    (See  report,  14  L.T.  Rep.  N.  S.  195.) 

May  4  and  5. — FoVcard  (^CoUins  with  him),  for  the 
prisoner,  supported  the  writ  of  error. 

In  addition  to  the  authorities  cited  in  the  court 
below  the  following  were  adduced  : 

Kelham^s  Trans,  of  Britten,  p.  41,  c  4,  s.  15 ; 

1  Chit  Or.  Law,  63»,  653; 

Hale*s  History  of  the  Common  Law,  348,  6th  edit ; 

Spelman^s  Life  of  Alfred,  p.  88 ; 

Pettingal's  Use  of  Juries,  166 ; 

Home's  Mirror  of  Justice,  289  (edit.  1768); 

Magna  Charta,  9  Hen.  8,  c.  12,  s.  2 ; 

2  Vin.  Abr.  128,  124 ; 
Trials  per  Pais,  251; 
Hobart,  262; 

2  Beeve's  Hist  of  the  Law,  270 ; 
Kel  ham's  firitton,  44  ^ 

3  Geo.  4,  c  10 ; 

13  &  14  Vict  c.  25l 

As  to  the  power  of  the  judge  to  order  refreshments 
to  be  supplied  to  the  jury  : 
2HaleP.  0.  806; 
Doctor  and  Student,  a  52 ; 
Mounson  v.  West,  1  Leon.  133  ; 
Buncombe's  Trials  per  Pais,  251 ; 

8  Barn's  Justice,  971  (edit  1845); 

1  Chit  Crim.  Law,  632 ; 
Jenkyn^s  Bep.  187  ; 
Newton's  case,  8  Gar.  &  E.  90. 

As  to  taking  a  verdict  on  Sunday : 
Com.  Diflf.  ♦*  Temps."  B.  3 ; 

2  Mad.  Hist  Ex.  5,  2nd  edit ; 
Morris  v.  Da»ies,^  Gar.  &  P.  429; 
Newton's  case,  3  Car.  &  E.  91. 

As  to  reviewing  the  exercise  of  the  judge*s  dis- 
cretioniiry  power : 

Rex  V.  Fowler,  4  B.  &  Aid.  273 ; 

8hiea  v.  The  Queen,  12  Ir.  Law.  Bep.  158; 

Powell  V.  Sonneia,  8  Bing.  881 ;  1  BlL  N.  8.  545 ; 

Tinkler  v.  Rowland,  4  A.  Ar  £.  868; 

Harm's  case,  24  How.  St  Tr.  199; 

Rex  V.  Woolf,  1  Chit  Bep.  40L 

As  to  the  meaning  of  the  maxim  that  no  one  should 
be  twice  put  in  peril  for  the  same  cause : 
Birds  case,  2  Den.  C.  0.  124,  216. 

As  to  the  inadmissibility  of  Harris,  the  approver 

9  Vin.  Abr.  553  ; 
lOIb.30,  a24; 

1  Bac.  Abr.  "Approver,"  262; 

4  Com.  Dig.  »•  Justices"  (V.  1),  p.  687 ; 
Eelham's  Britton,  89, 161 ; 

2  Hale  P.  G.  228 ; 

8  Buss,  on  Grimes,  626  (4th  edit); 
Reg,  v.  Lyons,  9  Gar.  &  P.  555 ; 
Beg.  V.  Jackson,  6  Gox  G.  G.  525 ; 
Reg,  f.  ODonndll  Gox  G.  G.  837 ; 
Rex  V.  Rowland,  By.  &  Moo.  401. 

The  SoUdtor- General  {Hannenyri^  him),  for  the 
Crown,  were  not  called  upon. 

EiiLB,  C.  J. — In  this  case  it  has  been  cohtended 
on  behalf  of  the  prisoner,  the  pit.  in  error,  that 
the  conviction  appearing  upon  the  record  is  erro- 
neous, because  it  appears  thereon  that  the  prisoner 
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had  been  given  in  charge  to  another  jury  at  a  former 
assizes,  who  had  come  to  no  verdict,  and  had  been 
discharged  by  order  of  the  Judge  for  reasons  which 
were  alleged  to  be  insufficient  in  law.  But  we  are 
of  opinion  that  there  is  no  error  apparent  on  this 
record ;  and  we  have  come  to  this  conclusion  not- 
withstanding the  arguments  and  authorities  adduced 
by  the  learned  counsel  for  the  prisoner,  because  we 
find  that  the  power  of  a  judge  to  discharge  a  jury 
before  verdict  has  been  the  subject  of  numerous 
adjudications,  and  that  all  the  important  arguments 
and  authorities  to  which  our  attention  has  been  now 
directed  have  been  frequently  collected  and  care- 
fully discussed  in  those  cases,  and  we  consider  that 
the  strength  of  reasoning  and  the  weight  of  autho- 
rity lead  us  clearly  to  the  conclusion  above  stated. 
And  we  refer  to  the  cases  of  Heg,  v.  Kiniock,  Foster's 
Crim.  Cas.  16 ;  Reg.  v.  Conway  and  Lynchy  7  Irish 
Law  Rep.  149;  i?«/.  v-  Newton,  13  Q.  B.  716; 
Reg.  V.  Davison^  2  Fos.  &  Finlayson,  250 ;  Reg.  v. 
Charlesworth,  1  Best  &  Smith,  460;  and  Reg.  v. 
WinsoTy  in  the  court  below,  as  containing  all  that 
can  be  said  on  either  side.  We  think  it  unnecessary 
again  to  go  through  an  examination  of  these  autho- 
rities and  arguments  upon  which  the  judgments  in 
the  cases  referred  to  were  rested,  all,  with  one 
exception,  leading  to  the  conclusion  above  stated. 
The  exception  is,  the  decision  in  the  case  of  Conway 
and  Lynch  v.  The  Queen,  where  the  judgment  of  the 
majority  was  adverse  to  that  conclusion.  But 
Crampton,  J.  dissented  from  the  rest  of  the  court 
and  gave  a  judgment  remarkable  for  sound  reasoning 
and  deep  research,  by  which  the  propositions  of  law 
on  which  he  relied  appear  to  us  to  be  clearly  esta- 
blished. We  consider  that  the  doubts  which  have 
caused  this  repeated  litigation  originate  in  the 
unlimited  terms  used  by  Sir  Edward  Coke  in 
stating  what  he  considered  to  be  the  rule  of  the 
common  law  relating  to  the  discharge  of  juries 
before  verdict,  viz.:  "A  jury  sworn  and  charged 
in  case  of  life  or  member  cannot  be  discharged 
by  the  court  or  any  other,  but  they  ought  to  g^ve 
their  verdict."  This  rule,  if  taken  literally,  seems 
to  command  the  confinement  of  the  jury  till  death, 
if  they  do  not  agree,  and  to  avoid  any  such  conse- 
quence an  exception  was  introduced  in  practice, 
which  Blackstone  (4  Bl.  Com.  360)  has  described 
by  the  words  "except  in  case  of  evident  necessity." 
But  the  exception  so  expressed  has  given  rise  to 
further  doubts,  because  "  necessity  "  is  an  equivocal 
word,  meaning  either  irresistible  compulsion  or  a 
high  degree  of  need.  Those  who  have  been  in  terested 
in  objecting  to  a  discharge  of  a  jury  before  verdict 
have  disputed  whether  the  discharge  was  "  necessary" 
in  the  stricter  sense  of  the  word.  The  same  dispute 
about  the  meaning  of  the  word  "  necessity"  in  the 
exception  to  this  rule  is  the  source  of  the  main 
questions  raised  upon  this  writ  of  error,  and  they 
arc  in  substance  answered  when  we  decide  upon  the 
meaning  of  that  word  in  the  exception  to  the  rule, 
and  apply  that  meaning  to  the  facts  appearing  upon 
this  record.  We  may  assume  it  to  be  clear  that 
the  discharge  of  the  jury  before  verdict  may  be 
lawful  at  some  time  and  under  some  circumstances. 
Then  with  reference  to  the  facts  on  this  record,  we 
hold  that  the  judge  at  the  first  trial  had  by  law 
power  to  discharge  the  jury  before  verdict  when  a 
high  degree  of  need  for  such  discharge  was  made 
evident  to  his  mind  from  the  facts  which  he  had 
ascertained.  We  cannot  define  this  degree  of  need 
without  some  standard  for  comparison ;  we  cannot 
approach  nearer  to  precision  than  by  describing  the 
degree  as  a  high  degree,  such  as  in  the  wider  sense 
of  the  word  might  be  denoted  by  necessity.  We 
hold  further  that  the  judge  alone  had  to  decide 
M'hen  the  "  necessity  "  in  this  sense  of  the  word  for 
the  discharge  of  the  jury  was  made  evident  to  him, 
and  his  decision  thereon  is  not  made  subject  to 


review  by  any  legal  tribunal.  It  wa«  his  duty  to 
exercise  his  discretion  both  in  ascertaining  the  rele- 
vant facts  and  in  determining  their  effect  in  making 
the  necessity  for  the  discharge  evident  to  himself. 
The  lawfulnesss  of  the  discharge  depended  upon  the 
result  of  this  exercise  of  his  discretion,  and  the 
statement  of  that  result  upon  the  record  is  in  our 
judgment  sufficient  to  establish  that  the  order  for 
the  ^scharge  in  question  was  lawfully  made,  and  that 
the  subsequent  proceedings  to  trial  and  conviction 
are  not  rendered  erroneous  thereby.  If  the  discharge 
of  the  jury  was  lawful,  all  the  grounds  of  error  founded 
on  the  assumption  that  it  was  unlawful  falL  The 
contention  that  the  prisoner  has  a  right,  after  a  trial 
has  begun,  and  he  has  been  given  in  charge  to  the 
jury,  to  demand  that  the  trial  should  be  continued 
till  a  verdict  be  given  ;  or,  if  that  cannot  be  done, 
that  he  should  be  acquitted  and  discharged,  cannot 
be  maintained.  There  is  no  reason  or  authority 
for  supporting  such  a  contention;  the  failure  of 
some  of  the  jury  to  agree  with  the  rest  is  distinct 
from  a  doubt  entertained  by  the  whole  jury.  If  the 
notion  could  prevail  that  the  failure  of  the  jury  to 
agree  entitled  the  prisoner  to  an  acquittal,  it  of 
course  follows  that  any  single  juryman,  by  refusing 
to  agree,  could  secure  an  acquittal  Even  if  It  was 
assumed,  for  the  sake  of  argument,  that  the  state- 
ment on  the  record  led  the  judges  of  the  Court  of 
Error  to  the  opinion  that  the  order  for  the  discharge 
in  question  was  an  improper  exercise  of  diacretion 
on  the  part  of  the  judge  who  tried  the  case,  still  we 
should  hold  that  such  a  discharge  was  no  legal  bar 
to  a  second  trial,  either  on  the  same  or  on  a  fresh 
indictment.  The  only  pleas  known  to  the  law 
founded  upon  a  former  trial  are  pleas  of  a  former 
conviction  or  a  former  acquittal  for  the  same 
offence ;  but  if  the  former  trial  has  been  abortive 
without  a  verdict,  there  has  been  neither  a  convic- 
tion nor  an  acquittal,  and  the  plea  could  not  be 
proved ;  that  which  would  be  matter  of  plea  to  a 
fresh  indictment  would  be  ground  of  error  upon  a 
second  trial  on  the  same  indictment.  As  far  as 
relates  to  the  former  abortive  trial,  nothing  which 
then  took  place  could  be  ground  of  error  on  the 
second  trial  on  the  same  indictment,  unless  it 
would  have  been  a  bar  by  way  of  plea  to  a  new 
indictment  for  the  same  offence.  All  the  authori- 
ties are  concurrent  to  this  effect,  with  the  single 
exception  of  Reg.  v.  Conway  and  Lynch^  and  we  have 
before  given  our  opinion  on  the  effect  of  the  judg- 
ments in  that  case.  On  these  grounds  we  decide 
that  there  is  no  error  apparent  on  this  record,  and 
the  judgment  of  the  court  below  is  affirmed. 
The  learned  counsel  contended  further  that  there 
was  error  in  admitting  Mary  Harris  as  a  witness 
on  the  second  trial,  in  which  the  prisoner  Winsor 
was  alone  given  in  charge  to  the  jury.  To  this  it 
was  answered  that  it  did  not  appear  on  the  record 
that  Mary  Harris  was  examined  as  a  witness  on  the 
tri^.  The  learned  counsel  then  proposed  to  moTe 
for  a  certiorari^  in  order  that  a  statement  of  this  fact 
might  be  added  to  the  record,  but  we  refused  to 
grant  the  application,  being  of  opinion  that  Mary 
Harris  was  an  admissible  witness  under  the  circum- 
stances here  stated,  so  that,  if  the  fact  were  added 
to  the  record,  and  if  the  admissibility  of  the  witness 
could  be  inquired  into  in  this  Court  of  Error,  still 
the  alleged  ground  of  error  could  not  be  sustained. 

Judgment  affimud. 
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Bepoited  hj  F.  a  Ckuvf,  Esq.,  of  the  Mlddie  Temple. 


THE  BOBOUGH  OF  CAMBRIDGE. 

Aprii  13  and  15,  1866. 

(Before  Mr.  Lows,  Chairman;    Sir  J.  Fbrguson, 
Mr.  GoLDNsr,  Lord  UkwlsTi  and  Mr.  Colb- 

RIDGE.) 

Disqualificatidm, — New  office  under  the  Crown, 

The  office  of  Standing  Oovnsel  to  the  Secretary  of  India 
is  a  new  office  within  the  meaning  of  the  statute  of 
Anne,  nstwithstOMding  the  East  India  Company,  before 
(he  passing  of  the  Act  of  1858,  which  transferred  the 
gov»nment  of  India  to  the  Crown,  and  before  the  25  M 
OcL  1705,  had  «  stancKng  counset 

This  petition  was  presented  by  Colonel  Robert 
Richard  Torrens,  the  unsuccessful  candidate  at  the 
last  election,  and  its  averments  were  as  follows : 
That  the  election  for  the  borough  of  Cambridge 
took  place  on  the  11th  July  1865,  there  being  four 
candidates — ^Mr.  Forsyth,  Mr.  F.  S.  Powell,  Mr. 
W.  D.  Christie,  and  the  petitioner,  and  that  at  the 
close  of  the  poll  the  returning  officer  declared  Mr. 
Forsyth  and  Mr.  Powell  duly  elected,  the  numbers 
▼oting  for  each  being— for  Mr.  Forsyth,  762 ;  for 
Mr.  Powell,  760;  for  Colonel  Torrens,  726;  and  for 
Mr.  Christie,  725 ;  that  Mr.  Forsyth,  before  and  at 
the  time  of  tiie  election,  held  and  still  holds  the  office 
of  Standing  Counsel  to  the  Secretary  of  State  in 
Council  for  India,  which  is  a  new  office  of  place  or 
profit  under  the  Crown,  within  the  limit  and  mean- 
ing of  the  6  Anne,  and  that  by  reason  of  such 
Act  he  was  incapable  of  being  elected  and  of  sitting 
as  a  member  of  the  House  of  Commons ;  that  before 
and  at  the  election  a  notice,  signed  by  John  Eaden, 
an  elector  for  the  borough,  was  extensively  placarded 
and  circulated  among  the  electors,  to  the  e£fect  that 
Mr.  Forsyth  was  disqualified  and  ineligible  to  sit  in 
Parliament,  and  the  petitioner  submitted  that  the 
votes  given  to  Mr.  Forsyth  were  null  and  void. 

The  petition  prayed  that  the  petitioner  should  be 
declared  returned  instead  of  Mr.  Forsyth. 

Counsel  for  the  petitioner,  Vernon  Harcourt,  Q.  C, 
Fitgames  Stephen,  and  E,  Chandos  Leigh ;  counsel 
for  the  sitting  member,  Hope  Scott,  Q.  C,  Mdlish, 
Q.  C,  and  CMute,  Q.  C. 

Vernon  Harcourt  opened  the  case  for  the  peti- 
tioner.— The  question  the  committee  had  to  decide 
was  simply  the  construction  of  the  statute  of  6  Anne, 
c.  7,  8.  25,  which  enacted  "  that  no  person  who  shall 
have  in  his  own  name,  or  in  the  name  of  any  person  or 
persons  in  trust  for  him,  any  new  office,  or  place  of 
profit  whatsoever  under  the  Crown,  which  at  any  time 
since  the  25th  Oct.  1705  has  been  created  or  erected,  or 
hereafter  may  be  created  or  erected,  or  any  person 
who  shall  be  a  commissioner  or  sub-commissioner  of 
prizes,  or  any  person  having  any  pension  from  the 
Crown  during  pleasure,  shall  be  capable  of  sitting 
or  voting  in  the  House  of  Commons  in  any  Parlia- 
ment which  shall  hereafter  be  summoned  or  holden." 
That  being  the  state  of  the  law,  he  had  to  show 
that  Mr.  Forsyth  held  a  place  of  profit  under  the 
Crown,  which  had  been  created  or  erected  since 
the  25th  Oct.  1705.  The  place  which  Mr.  Forsyth 
held  was  that  of  Standing  Counsel  for  the  Secretary 
of  State  in  Council  for  India,  the  salary  attached  to 
that  office  being  500^1  per  annum.  The  Government 
of  India  was  formerly  vested  in  the  East  India  Com- 
pany, but,  by  an  Act  passed  in  1858,  was  transferred  to 
the  Crown.  The  contention  on  the  other  side  would 
be  that  this  was  not  a  new  office  or  place  of  profit 
under  the  Crown,  created  since  1 705 ;  but  that  inas- 


much as  the  East  India  Company  had  had  a  stand- 
ing counsel  from  1702  down  to  the  Act  of  1858,  this 
was  only  a  continuance  of  that  old  office ;  but  his 
contention  was  that  it  was  a  new  office,  established 
under  the  authority  of  the  Act  of  1858.  Under  the 
Act  of  Settlement,  the  original  intention  was  to 
deprive  persons  holding  office  under  the  Crown  alto- 
gether from  the  right  of  sitting  in  Parliament.  That 
never  came  into  operation,  but  was  repealed  by  the 
^  Anne.  There  were  conferences  between  the 
House  of  Lords  and  the  House  of  Commons  on  the 
subject,  and  their  Lordships  assigned  reasons  against 
the  disabilities,  showing  why  they  were  unconstitu- 
tional and  ought  to  be  repealed.  The  gentleman 
who  invented  the  expedient  to  meet  the  difficulty 
between  the  two  Houses  of  Parliament  was  a  gen- 
tleman who  had  come  down  to  posterity  by  the  name 
of  Mr.  Expedient  Eyre.  Mr.  Expedient  Eyre  sug- 
gested that  the  difficulty  shqjuld  be  met  by  vacating 
the  seat,  and  permitting  the  re-eleetion  of  the  per- 
son who  had  accepted  the  office ;  and  the  compro- 
mise come  to  was  this :  that  all  persons  holding  any 
place  then  existing  under  the  Crown,  with  the  ex- 
ception of  those  specially  disqualified,  were  to  be 
allowed  to  sit  in  the  House  of  Commons,  but  that 
on  accepting  the  office  they  should  vacate  the  seat 
and  be  re-eligible.  That  was  the  concession  of  the 
House  of  Commons  to  the  House  of  Lords.  On  the 
other  hand,  the  concession  of  the  Lords  to  the  Com- 
mons was  that  the  holder  of  no  new  office,  or  place 
of  profit  created  after  that  period,  should  be  allowed 
to  sit  in  the  House  of  Commons.  Thus  it  was  that 
the  26th  section,  which  enabled  persons  to  be  re- 
elected after  accepting  office,  applied  only  to  old  offices. 
There  were  four  propositions,  for  which  he  con- 
tended :  first,  that  by  the  acceptance  of  any  old 
office,  held  immediately  from  the  Crown,  the  seat 
was  vacant,  with  power  of  re-election ;  secondly, 
that  the  acceptance  of  an  old  office  held  under  the 
Crown — that  is,  in  the  public  service,  and  not  imme- 
diately from  the  Crown — did  not  vacate  under  the 
26th  section,  and  not  being  a  new  office  did  not 
vacate  under  the  25th  section  ;  thirdly,  that  an  old 
office  under  the  Crown,  held  indirectly  from  the 
Crown,  and  not  immediately  from  the  Crown, 
wliich  came  subsequently  to  the  statute  of 
Anne  to  be  held  immediately  from  the  Crown,  did 
not  incapacitate  the  holder  of  it  under  the  25th 
section  as  a  new  office,  but  it  vacated  the  seat  under 
the  26th  section,  with  re-eligibility ;  and  his  fourth 
proposition  was  that  the  acceptance  of  a  new  office, 
whether  under  the  Crown  or  from  the  Crown,  always 
vacated  the  seat,  and  always  incapacitated  under 
the  25th  section,  and  that  Mr.  Forsyth's  was  such 
an  office.  The  first  proposition  was  familiar,  and 
would  not  be  disputed.  With  regard  to  the  second 
proposition,  that  the  acceptance  of  an  office  held 
undter  the  Crown,  and  not  immediately  from  tho 
Crown,  did  not  vacate,  there  were  many  in- 
stances of  it.  First  of  all,  there  was  the  familiar 
instance  of  the  Under-Secretaries  of  State:  they 
were  appointed  by  the  Secretary  of  State,  and  it  was 
held  that  they  did  not  vacate  because,  though  they 
held  office  under  the  Crown,  they  did  not  hold  office 
from  the  Crown.  Then  there  was  the  case  of  Mr. 
Edward  Walpole,  who  held  the  office  of  Clerk  of  the 
Rolls,  but  he  continued  to  sit  because  he  was  ap- 
pointed not  by  the  Crown  but  by  the  ministers,  and 
the  office  was  an  old  office.  With  regard  to  the 
third  proposition,  there  were  several  cases  in  sup- 
port of  it  which  were  reported  in  Hatsell's  Prece- 
dents. There  was  the  case  of  Mr.  Fairer  (2  Hat. 
Prec.  45),  who  accepted  the  office  of  master,  keeper, 
and  governor  of  Queen  Catherine's  Hospital;  the 
office  was  in  the  gift  of  the  Queen  Consort,  but 
there  being  no  Queen  Consort,  the  patronage  became 
vested  in  3ie  Crown,  and  the  office  being  thus  held 
from  the  Crown  the  acceptance  of  it  was  held  to 
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vacate  the  seat.    Then  there  was  the  Galway  case, 
F.  &  F.  591.      In  that  case  Mr.  Lynch  was  ap- 
pointed Master  of  Chancery  in  Ireland.    On  being 
appointed,  he  vacated  his  seat,  and  it  was  held  that 
he  was  re-eligible,  it  being  an  old  office  wldch  had 
become  an  office  held  under  the  Crown.    Then  there 
was  the  North  Berwick  case,  reported  in  Douglas, 
423,  and  in  Hatsell.    In  that  case  the  Hon.  J.  Malt- 
land  (2  Hat.  56,  in  notia)  was  appointed  to  the  office  of 
Clerk  to  the  Pipe  Twhich  was  an  office  in  the  Scotch 
Exchequer),  and  tnen  was  elected,  and  the  question 
was  whether  he  was  incapacitated  under  the  25th  sec- 
tion, and  it  was  held  that  he  was  not  disqualified  be- 
cause, though  previously  held  under  the  Crown  and  it 
had  come  to  be  held  from  the  Oown,  it  was  an  old 
office.   Then  there  was  Rigby*s  case  :  he  was  Secre- 
tary to  the  Lord  Lieutenant  of  b^and,  and  by  an 
address  of  the  House  of  Commons  in  1758  his  mili- 
tary fees  were  turned  into  a  salary  to  be  paid  by  the 
Crown,  and  it  was  held  tnat  this  did  not  make  it  a 
new  office,  but  that  it  was  an  old  office.    He  now 
came  to  the  fourth  proposition.     This  raised  the 
question  of  what  was  the  meaning  of  the  term 
"under  the  Crown."    There  was  the  case  of  Mr. 
Daniel  Whittle  Harvey  (Rogers,  207).     On  15th 
Nov.  1839,  a  new  writ  was  moved  for  Southwark, 
in  the  room  of  Mr.  D.  W.  Harvey,  on  the  ground 
that  he  had  vacated  his  seat  by  the  acceptance  of 
the  office  of  Registrar  of  Hackney  Carriages.    It  ap- 
peared that  Mr.  Harvey,  after  accepting  the  office, 
gave  it  up  and  refused  the  salary.    Nevertheless, 
the  Attorney-General  was  of  opinion  that  the  office 
was  a  disqualifying  one,  and  that  the  refusal  of  the 
salary  made  no  difference,  and  he  moved  the  ap- 
pointment of  a  select  committee  to  search  for  pre- 
cedents.    The  committee  was  appointed,  and  the 
committee 'resolved  that  the  office  was  a  new  office, 
and  that  Mr.  Harvey  by  accepting  it  had  vacated 
his  seat.    These  resolutions  were  reported  to  the 
House,  and  a  new  writ  was  issued.    The  leamei 
counsel  then  referred  to  the  history  of  the  East 
India  Company.    There  were  two  East  India  com- 
panies ;   the  first  was  established  in  1669.    Then 
thei-c  was  a  second  company,  the  charter  of  which 
was  dated  5th  Sept.  1698.    Then  the  two  companies 
were  united  on  the  22nd  July  1702,  and  the  award* 
of  Lord  Godolphin  was  dated  the  29th  Sept.  1708. 
The  East  India  Company  had  a  standing  counsel  in 
1702,  but  the  co.npany  was  only  an  association  of 
private  individuals,  and  their  counsel  held  no  office 
either  from  t'le  Crown  or  under  the  Crown.  In  1829, 
on  the  appointment  of  Mr.  Lushington  as  governor 
of  Madras,   a  question  was  raised  whether  he  had 
vacated  his  seat,  and  a  select  committee  was  ap- 
pointed to  consider  the  subject,  and  they  reported 
that  such  appointments  came  within  the  spirit  of 
the  Act  of  Anne,  but  that  hitherto  they  had  not 
been  so  regarded,  and  they  recommended  that  a  Bill 
should  be  introduced,  providing  that  the  place  of 
governor  of   any  of  the    settlements  of  the   East 
India  Company  should  thenceforth  be  considered  as 
coming  within  the  statute  of  Anne,  and  that  they 
should  be  incapable  of  sitting  in  Parliament.    But 
this  office  of  Mr.  Forsyth's  did  not  stand  on  that 
footing.     He  was  appointed   directly    under    the 
authority  of  the   16th  section  of  the  Act  of  1858, 
which  transferred    the  government  of  India  from 
the    East  India  Company  to    the    Crown.    That 
section   provided  that  the  Secretary  of    State  in 
Council  for  India  should  submit  a  scheme  to  Her 
Majesty  for    an    establishment    at    home  for  the 
carrying  on  of  that  government.    That    scheme, 
which  had  been  sanctioned  as  the  Act  directed, 
included    the    office    of    standing    counsel.      Mr. 
Forsyth  was  appointed  to  the  office  in  1859,  and  it 
might  be  said   that  his  predecessor,   Mr.  Loftus 
Wigram,  sat  in  rarliament.    But  a  blot  was  not  a 
Mot  till  it  WHS  hit.  and  on  that  x^oiut  he  might  ob- 


serve that  there  was  a  case  in  the  books  in  which 
the  secretary  of  the  most  illustrious  order  of  8t 
Patrick  was  declared  incapable  of  sitting,  though 
three  previous  holders  of  the  office  had  sat  in  Par- 
liament. This  he  submitted  was  a  new  office  under 
the  Crown,  created  since  the  25th  Oct.  1705,  and  by 
his  acceptance  of  that  office  he  contended  that  Mr. 
ForsyUi  was  incapable  of  sitting  in  Parliament. 

Fitzjames  Stephen  followed  on  the  same  side. 

Hope  Scotty  on  behalf  of  the  sitting  member,  con- 
tended that  the  statute  of  Anne  must  be  construed 
strictly,  inasmuch  as  it  imposed  penalties  and  dis- 
abled the  electors.    The  statute  of  Anne  was  passed 
at  a  time  when  there  was  a  much  greater  appre- 
hension of  the  power  of  the  Crown  than  there  was 
now,  and,  more  than  that,  it  was  passed  at  a  time 
when  the  institutions  of  the  country  were  not  so 
complicated  as  they  were  now,  and  when  that  which 
was  called  an  office  under  the  Crown  was  much 
more  ascertainable  than  it  was  at  present.    Mr. 
Forsyth  was  appointed  to  his  office  by  the  Secre- 
tary of  State  in  Council  for  India.    The  council 
for   India  con^sted  of  fifteen  members,  eight  of 
whom  were  appointed  by  the  Crown,  and  seven  by 
the  E^t  India  Company,  the  vacancies  being  filled 
up    by  the    remaining    members  of    the   council. 
They  were  independent  of  the  Crown,  holding  their 
office  during  good  behaviour.    They  appointed  Mr. 
Forsyth,  though  he  admitted  that  the  appointment 
had  to  he  sanctioned  by  the  Secretary  of  State.    It 
was  not  the  appointment  of  the  Secretary  of  State. 
This  was  the  first  disputed  case  which  had  occurred 
since   the   passing    of  the  Act   transferring  the 
government  of  India  to  the  Crown.    He  contended 
that  the  East  India  Company  was   a   governing 
body,  its    government  of  India  being   for  many 
years  little  or  not  at  all  interfered  with  by  the 
Crown,  but  the  Crown  gradually  assuming  more 
and  more  of  the  government  by  the  Acts  of  1793, 
1813,  1833,  and  lastly  by  the  Act  of  1858,  which 
transferred    the   government   altogether  from  the 
company  to  the  Crown;  but  the  Act  of  1858  was 
more  a  consolidation  Act  than  anything  else,  con- 
sequently this  was  an  old  office,  and  not  such  a 
new  office  as  was  contemplated  by  the  statute  of 
Anne.     Moreover,   this  office,  though  it  was  an 
office  in  the  public  service,  was  not  an  office  under 
the  Crown  or  held  immediately  from  the  Crowrn. 
In  support  of  this  view,  he  cited  the  case  of  Corbelt, 
2  Hats.  Precedents.    There  was  a  cou*'t  of  assistants 
who  appointed  Corbett  as  secretary,  at  a  salary  of 
200L  a-year,  and  a  new  writ  was  moved  for  in  his 
place,  but  it  was  determined  that  that  was  not  an 
office    under   the   Crown,    nor  was   it  within  the 
meaning  of  the  statute  of  Anne.    Then  there  was 
the  case  of  Mr.  Loftus  Wigram,  which  was  imme- 
diately in  point.    He  was  standing  counsel  to  the 
company  and  to  the  Council  for  India,  and  con- 
tinued to  sit  after  the  Act  was  passed.    It  had  been 
said  that  this  was  a  blot  not  hit,  but  if  it  was  not 
hit  it  was  not  for  want  of  attention  being  called  to 
it,  for  one  of  the  sections  of  the  Act  declared  that 
members  of  the  council  should  not  sit  in  Parlia- 
ment ;  and  why  exclude  them  unless  it  was  intended 
that  the  others  should  sit  ?    On  these  grounds  he 
submitted  that  Mr.  Forsyth  was  not  disqualified. 

Medish  on  the  same  side. 
Vernon  Harcourt  in  reply. 

The  CoMMiTTBE  decided  that  Mr.  Forsyth  was 
not  duly  elected. 

Member  unsealed. 
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Di$quaiificaiion — Scrutiny — PracUce, 

StepheM  said  he  understood  the  course  of  pro- 
ceeding to  be  that  the  committee  having  declared 
Bfr.  Forsyth  not  duly  elected,  should  enter  into  a 
scrutiDy.  Mr.  Torrens'  agent  gave  notice  to  a 
sufllcient  number  of  electors  who  voted  for  Mr. 
Forsyth,  which,  if  struck  off,  would  give  Mr.  Tor- 
rens the  majority.  Then  there  was  the  further 
question,  which  his  learned  friend  would  be  entitled 
to  raise,  whether  Mr.  Torrens  was  himself  disqualified 
bv  reason  of  he  himself  holding  an  office  under  the 

(>OWQ. 

Cooke  said  the  practice  was  that  everything  which 
tended  to  disqualify  the  member  went  first,  because, 
if  that  were  not  established,  there  was  an  end  of  the 
matter.  But  here  the  objection  was^  that  if  they 
went  to  the  scrutiny  and  seated  Mr.  Torrens, 
the  committee  would  be  defunct,  and  would  have  no 
power  to  xmseat  him  on  the  ground  of  his  being 
disqualified. 

SUphen  said  the  real  reason  why  he  wanted  to  go 
into  the  scrutiny  was  that  he  apprehended  that  if 
his  learned  friend  showed  that  Mr.  Torrens  was  dis- 
qualified, he  would  then  turn  round  and  say  that 
ifr.  Torrens  had  no  right  to  petition  against  Mr. 
Forsyth.  But,  a#  he  understood  that  that  objection 
would  not  be  taken,  he  withdrew  his  application. 

Application  withdraum. 

The  Chairman  said  the  committee  considered  the 
most  convenient  course  would  be  to  go  on  with  the 
scmtinjr.  

The  Case  of  Owen  Jonsb. 

Scrutiny — Practice, 

Where  a  voter  mav  be  presumed  to  have  had  a  doubt 
concerning  the  eligibility  of  a  candidate,  his  vote  will 
wot  be  declared  of"  no  effect 

Stq)hen  then  objected  to  the  vote  of  Owen  John 
Jones,  and  applied  that  his  name  should  be  struck 
off  the  poll  OQ  the  ground  that  he  had  received  a 
notice,  signed  by  John  Eaden,  a  voter  of  the 
borough,  to  the  effect  that  Mr.  Forsyth  was  dis- 
qualified under  the  statute  of  Anne,  by  reason  of  his 
holding  an  office  under  the  Crown  created  since  1705. 

Cooke  objected. — ^It  was  a  matter  of  doubt  to  the 
elector  whether  Mr.  Forsyth  was  disqualified,  and  if 
the  committee  seated  Mr.  Torrens  they  would  be 
seating  a  person  who  was  the  choice  of  onlv  a 
minoritj  of  the  electors.  He  cited  the  Chelten/uan 
earn,  P.  R.  &  D.,  in  which  the  Attorney-General, 
wbo  was  on  the  committee,  voted  for  a  resolution 
that  the  electors  were  not  bound  by  the  notice.  He 
also  cited  the  CUtheroe  case,  in  which  the  committee 
held  that  where  the  electors  did  not  know  the  state 
of  the  law,  their  votes  ought  to  be  received. 

Vernon  Harcourt  replied. — ^There  were  no  excep- 
tions to  the  rule  that  the  votes  were  thrown  away, 
except  in  some  few  bribery  cases.  The  committee 
coold  not  decline  to  proceed  to  seat  Col.  Torrens 
without  overruling  all  the  decisions  cited  in  the 
Tavistock  case,  P.  R.  &  D.  2. 

The  Chairman  :— The  committee  have  decided  that 
the  vote  of  Owen  John  Jones  should  be  retained. 

The  objections  to  the  remaining  votes,  which 
composed  the  majority  of  Mr.  Forsyth,  being  of  a 
similar  kind,  the  scrutiny  was  abandoned. 

Election  declared  null  and  void. 


THE  BOROUGH  OF  DEVONPORT. 

Saturday,  May  5,  1866. 

Dockyard  voters — Payment  after  the  election — Agency — 
Intention— 5  ^  6  Vtct,  c.  102—17  ^  18  Vict.  c.  102. 

It  is  a  custom  with  the  Government  to  allow  dockyard 
voters  half  a  day  for  the  purpose  of  recording  their 
votes.  Seventy-one  of  these  voters  voted  for  F.  and 
JP.,  the  sitting  ntembers,  and  two  months  after  the 
election  they  were  paid  by  the  authority  of  /2.,  the 
agent  of  the  sitting  members,  but  against  their  express 
directions,  lOs.  apieosfor  lost  time : 

Held,  that  such  payments  were  illegal  within  the 
meaning  of  the  Corrupt  Practices  Act,  and  that  the 
sitting  metnbers  were  responsible  for  the  acts  of  the 
agent. 

This  petition  was  presented  by  L.  P.  Metham, 
John  W.  W.  Ryder,  Richard  Laity,  J.  May,  Alfred 
Norman,  Richsjpd  Oram,  John  Rolston,  JuhnTbuell, 
electors  of  the  borough  of  Devonport,  and  the  mate- 
rial clauses  in  it  are  the  following ;  Fleming  and 
Ferrand,  mentioned  therein,  being  the  successful, 
Brassey  and  Phinn  the  unsuccessful  candidates. 

Tbat  many  penona  TOted  at  the  said  olectionii,  and  were 
reckoned  upon  the  poll  of  the  said  John  Fleming  and  WllUani 
Ferrand,  wno  bad  been  and  were  treated  before^  during,  and 
after  the  said  election,  and  who  bad  accepted  meat,  drink, 
entertainment  and  provision  for  voting  or  for  having  voted  at  the 
said  election,  and  that  snch  persons  were  and  are  by  law  in- 
capable of  voting  at  such  election,  and  that  the  votes  of  such 
persons  were  axra  are  ntterlv  void  and  of  no  effect,  and  ou^ht 
now  to  be  struck  off  the  poll. 

That  at  the  said  election  many  persons  gave  their  votes  for 
and  were  reckoned  upon  the  poll  of  the  said  John  Fleming  and 
William  Ferrand  who  had  been  unduly  influenced  and  in- 
duced by  divers  ways  and  means  to  give  their  votes  for  the 
said  John  Fleming  and  William  FerrtLnd;  that  the  votes  of 
such  persons  so  given  were  and  are  void  and  of  no  effect,  and 
ought  now  to  be  struck  off  the  polL 

That  divers  other  persons  were  unduly  influenced  by  divers 
wajrs  and  means  to  refrain  from  voting  for  the  said  Thomas 
Brassey  the  younger;  and  Thomas  Phinn,  and  that  the  votes 
of  such  persons  ought  now  to  be  added  to  the  poll  of  the  said 
Thomas  Brassey  the  younger  and  Thomas  Phinn. 

That  divers  persons  voted  at  the  sal  i  election  and  were 
reckoned  upon  the  poll  of  the  said  John  Fleming  and  Wil- 
liam Ferrand  4r ho  were  before,  at,  and  after  the  said  election 
guilty  of  bribery,  treating,  and  undue  influence ;  that  M  such 
persons  were  thereby  dOLsonalifled  from  voting,  and  their 
votes  ought  now  to  be  struck  off  the  poU. 

That  by  the  ways  and  means  aforesaid  the  said  John 
Fleming  and  William  Ferrand  obtained  an  apparent  and 
colourable  majority  over  the  said  Thomas  Brassey  the 
younger  and  Thomas  Phinn,  whereas  in  truth  and  in  fact 
the  said  Thomaa  Brassey  the  younger  and  Thomas  Phinn 
had  a  majority  of  good  and  legal  votes  over  the  said  John 
Fleming  and  William  Ferrand,  and  were  duly  elected  as 
members  to  serve  In  the  present  Parliament  for  the  said 
borough,  and  ought  to  have  been  returned  as  such  membera 

The  section  of  the  Act  upon  which  the  petitioner 

relied  was  17  &  18  Vict.  c.  102,  s.  4 : 

Every  candidate  at  an  election,  who  shall  corruptly  by 
himself,  or  by  or  with  any  person,  or  by  any  other  way  or 
means  on  his  behalf,  at  any  time  either  before,  during,  or 
after  any  election,  directly  or  Indirectly,  give  or  provide,  or 
cause  to  be  given  or  provided,  or  shall  be  accessory  to  the 
giving  or  providing,  or  shall  pay  wholly  or  in  part  any 
expenses  Incurred  for  any  meat,  drink,  entertainment,  or 
provision,  to  or  for  any  person  in  order  to  be  elected  or  for 
being  elected,  or  for  the  purpose  of  corruptly  influencing 
such  person  or  any  other  person,  to  give  or  refrain  from 

giving  his  vote  at  such  election,  or  on  account  of  such  person 
aving  voted  or  refrained  from  voting,  or  beln<  about  to  vote 
or  refrain  from  voting  at  such  election,  shall  be  deemed 
guilty  of  the  offence  of  treating,  and  shall  forfeit  the  sum  of 
60L  to  any  pereon  who  shall  sue  for  the  same,  with  full  coHtu 
of  suit,  and  everv  voter  who  shall  corruptly  accept  or  take 
any  such  meat,  drink,  entertainment,  or  provision,  shall  be 
hicapable  of  voUng  at  such  election,  and  his  vote,  if  given, 
shall  be  utterly  void  and  of  none  effect 

James  opened  the  case  of  the  petitioners,  and 
reviewed  the  law  which  obtained  previous  to  the 
passing  of  the  Corrupt  Practices  Act.  According 
to  the  then  state  of  the  law,  if  a  pcriton  voted  without 
any  contract  being  made  there  was  no  corruption  in 
the  sense  of  invalidating  the  scat  in  paying  money 
after  the  vote  had  been  given.    The  Corrupt  Prae- 
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tices  Act  was  passed  for  the  purpose  of  amending 
this  state  of  things,  and  to  meet  the  very  case  which 
the  committee  was  now  called  upon  to  consider. 
He  was  not  aware  that  a  case  of  this  description  had 
arisen  hef ore,  and .  it  was  for  this  committee  to 
determine  whether  these  practices  are  to  continue 
to  prevail.  The  2nd  section  of  the  Corrupt  Practices 
Act  (17  &  18  Vict.  c.  102)  contains  a  definition  of 
bribery,  that  is  to  say,  "Every  person  who  shall 
directly  or  indirectly  by  himself  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree  to  give  or 
lend,  or  shall  offer,  promise,  or  promise  to  procure, 
or  to  endeavour  to  procure,  any  money  or  valuable 
consideration  to  or  for  any  voter,  or  to  or  lor  any 
person  on  behalf  of  any  voter,  or  to  or  for  any  other 
I)er8on  in  order  to  induce  any  voter  to  vote  or 
refrain  from  voting,  or  shall  corruptly  do  any  such 
act  as  aforesaid  on  account  of  such  voter  having 
voted  or  refrained  from  voting  at  any  election,  shall 
be  guilty  ot  bribery."  That  was  passed  with  the 
view  of  meeting  the  difficulty  which  existed,  for 
those  who  were  disposed  to  transgress  said,  **We 
will  make  no  contract  before  the  election."  Now, 
as  to  the  word  "corruptly"  introduced  into  this  Act. 
The  natural  result  of  an  act  must  i»x)ve  what  was 
the  intention  of  the  act,  and  every  sum  of  money 
that  is  given  on  account  of  a  vote,  whether  before 
or  after  the  vote  is  recorded  is  immaterial,  is  given 
corruptly  if  given  in  relation  to  the  vote  and  not  for 
a  bond  fide  purpose.  In  this  case  it  would  be  clear 
that  the  money  had  not  been  given  for  a  bond  fide 
purpose.  "  To  meet  this  case  of  money  paid  after 
an  election  (Rogers  314)  without  proof  of  previous 
contract,  and  to  declare  small  gratuities  paid  after 
or  during  an  election  in  compliance  with  alleged 
usage  and  disguised  under  various  names,  to  be 
bribery,  the  5  &  6  Vict.  c.  102  was  passed  ;"  and  the 
20th  section  of  that  Act  declared  that  the  gift  of  any 
sum  of  money  given  after  an  election  to  any  voter 
for  having  refrained  from  voting  should  be  bribery. 
The  attention  of  the  Legislature  was  called  to  this 
subject  by  the  Ntweastle-under-Lyne  casCy  B.  &  Aust. 
436,  in  which  the  committee  specially  reported  on 
the  objectionable  practice  of  distributing  money 
under  the  appellation  of  "market  "money"  or 
"dinner  money"  to  the  poorer  voters  after  the 
election.  In  the  Durham  case,  B.  &.  Am.  213,  the 
member  was  unseated  because  fourteen  days  after 
the  election  1/.  apiece  was  distributed  to  100  voters 
who  had  polled  for  him :  (^Canterbury,  2  P.  R.  &  D. 
15.)  He  then  proceeded  to  call  evidence,  of  which 
the  following  is  a  summary,  so  far  as  concerns  the 
material  point  of  law. 

Frederick  Harris  cross-examined  by  James : 

He  resided  in  GlouceBter-atroet,  Tsmftr  ward.  Waa  a  ship- 
wright in  the  dockyard.  The  Bhipwrighta  got  at  the  present 
time  fit.  anlay.  the  wages  last  July  being  U.  6dL  The  labourers' 
wages  varied  from  ia«.  to  13«.  Sd  a-week.  Had  been  a  voter 
for  Devonport  for  the  first  time  since  the  registration  of  1864. 
Votedat  the  last  election  for  Messrs.  Fleming  and  Ferrand. 
After  the  election  saw  Mr.  James  Cadllp.  Saw  him  about  a 
week  after  the  day  of  the  election.  Mr.  Godlip's  oooupadon 
was  to  look  after  a  bank  in  St  Aabyn-etreet  Did  not  apply 
to  Mr.  Cndlip  for  anything.  There  was  a  ramoor  after  the 
election  that  the  voters  were  to  receive  compensation  for  loss 
of  time.  Oould  not  tell  what  he  said,  bat  he  received  lOi.  and 
ttt  his  name  to  a  bit  of  paper  to  certify  tfaat  he  bad  received 
X  No  one  was  present  to  the  best  of  his  belief.  He  did  not 
go  to  work  at  all  on  the  day  of  election,  and  received  half  a 
day's  pay.  The  polling-booth  where  he  voted  was  about  five 
minutes*  walk  from  his  honse.  Did  not  know  any  man  who 
had  worked  half  the  day.  Was  canvassed  by  Messrs.  Fleming 
and  Ferrand.  who  were  aooompaoied  on  the  occasion  by  Mr. 
Wm.  Qlanviile. 

Cross-examined  by  Price  : 

The  dockyardsmen  were  granted  the  half-holiday,  and 
received  a  whole  day's  pay.  They  were  not  compelled  to 
make  up  the  time  they  had  lost  by  working  extra  hoora. 

By  the  Chairman  : 

Did  not  hoar  the  rumour  about  the  payment  in  the  yard, 
bat-  heard  it  from  some  strangers  In  the  streets.    No  parti- 
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cular  sum  was  mentioned    Never  heard  anything  about  tbe 
opposite  sidck 

Thomas  Down,  living  in  Moriee-town,  in  Tamar 

ward,  examined  by  James : 

An  assistant  boHer-famker  at  Keyham  factory.  Lest  Jtdy  be- 
waa  in  receipt  of  Bt.  Ad.  a-day.  Was  asked  to  vote  for  Mesers. 
Ferrand  and  Fleming,  and  did  sa  Was  asked  to  go  to  Olazt- 
viUe's  honse  on  fbe  morning  of  the  election,  about  four  o'clock:. 
Supposed  that  other  voters  were  there.  Received  half  a  day's 
pay  from  the  dockyard— U  ScL  After  the  electioa  receive<l 
lOf.  from  Mr.  James  Cudllp.  Did  not  sign  anything.  There 
were  others  there,  but  as  soon  as  he  got  his  money  he  waa  off. 
Joseph  CoUacott  and  Joseph  James,  both  ot  them  workmen  In 
the  Keyham  factory,  and  voters  accompanied  him.  Coald  not 
say  that  they  received  the  money,  though  they  were  goaie 
before  he  took  his  money. 

Crose-examined  by  Kitrslake  : 

Did  not  believe  that  any  work  was  done  that  day  by  the 
voters  In  the  dockyards.  The  working  day  was  ten  houna. 
Was  canvassed  by  Mr.  Ferrand  about  a  week  or  a  fortnight 
before  the  election.  Did  not  see  the  nomination.  Went  u> 
the  p(41ing-booth  between  four  and  five  o'clock,  and  remained 
there  until  after  eight  It  was  not  till  a  week  after  the 
election  that  he  heard  of  any  money  being  given.  Went  to 
Mr.  Cadllp  three  or  four  times  and  made  a  demand  for  tha 
money.    It  was  not  until  August  that  he  received  it 

In  re-examination  he  stated  that  he  was  on  the 
Ward  committee,  and  brought  up  votes. 

Wm.  Cragg,  examined  by  James  : 

A  voter  in  Tamar  ward.  Was  a  sailor  on  board  the  InOtu^ 
Ijring  at  the  time  of  the  election  In  the  Bamoaze.  Was  not 
canvassed  by  Messrs.  Ferrand  and  Fleming,  for  whom  be 
voted,  but  a  card  was  left  at  his  house  overnight.  Qot 
twenty-four  hoars'  leave  from  his  ship^  and  received  his  p«ky 
all  the  same.  After  the  election  he  saw  a  placard  statins 
that  all  persons  having  claims  cm  either  Mr.  Ferrand  or  Mr. 
Fleming  were  to  send  them  in.  He  called  on  Mr.  Cudllp, 
who  was  mentioned  on  the  placard,  and  he  said  there  wa* 
nothing  for  witness ;  that  the  money  was  intended  for  those 
who  had  lost  time.  Witness  asked  for  his  expenses,  but  ^ot 
nothing  on  that  occasion.  He  went  three  days  afterwards 
and  asked  for  payment  for  his  expenses  for  his  "  waterage.** 
Cudlip  told  him  be  mtist  get  proof,  so  he  went  to  Mr.  Ql&n- 
ville's  In  Portland-place,  who  mve  him  a  note,  saying  that  he 
had  been  put  to  the  expense.  Beceived  10a  Paid  2*.  for  boet 
hire,  and  lost  a  contract  for  making  a  straw  hat.  Did  not 
sign  a  book.  Voted  twice  for  Mr.  Fieming»  and  told  Cadllp 
he  should  speak  to  Mr.  Fleming  about  It  if  he  were  not  paid. 

Edward  Dingle,  examined  by  James  s 

A  voter  in  St  John's  ward.  Was  employed  as  messenger 
in  the  dockyard.  At  the  time  of  the  election  he  was  in 
receipt  of  8«.  6</.  a  day.  Voted  for  Messrs.  Fleming  and 
Ferrand ;  stayed  away  half  the  day  and  had  no  pay  deducted. 
After  the  election  he  received  lOa  from  Samuel  Keys,  printer^ 
of  St  Aubyn-etreet  Was  very  friendly  with  Mr.  Keye. 
When  Mr.  Keys  gave  him  the  10a  he  said  "  Here's  lOa  for 
you.**  Did  not  know  what  it  was  for,  and  he  didn't  ask. 
Believed  he  said  It  waa  for  witness's  time  for  stopping  out  of 
the  yard  on  the  morning  of  the  election.  Witness  however, 
had  not  k«t  any  money  by  doing  sa  That  was  all  that  took. 
place  between  himself  and  Keys,  so  far  as  he  could  recollect, 
keys  always  took  an  active  part  for  Mr.  Ferrand  ever  slnoe 
Mr.  Ferrand  had  come  to  Devonport  Keys  was  secretary  to- 
St  John's  ward.  Voted  about  half -part  eight  or  a  quarter  to 
nine.  Did  not  sign  any  receipt  for  the  money  In  a  book  or 
any  paper. 

iVtos,  Q.C.,  after  some  further  evidence  of  a 
similar  nature,  admitted  that  sunu  of  IQs.  had  been 
paid  to  seventy-one  doclcyardsmen,  and  the  only 
question  to  be  settled  was  the  inferences  to  be  drawn 
from  the  facts. 

Mr.  Thomas  Phinn,  Q.  C,  one  of  the  unsuccessful 
candidates,  examined  by  James,  said : 

That  he  stated  at  HbB  first  public  meeting  which  he  attended, 
at  Devonport,  that  he  would  make  no  payments  which  were 
Illegal,  and  considering  payments  for  loss  of  time  illegal* 
n<me  such  would  be  made.  He  repeatedly  made  these  state- 
ments at  pabllc  meetings,  as  he  understood  that  a  system  of 
making  sach  payments  existed  in  the  borough. 

The  main  point  to  be  established  was  the  agency 

of  Cudlip»  the  manager  of  the  savings  bank,  jrha 

paid  the  men.    In  the  course  of  examination  by 

James,  be  acknowledged 

That  lOOJL  had  been  paid,  and  to  the  best  of  his  belief  fixed 

the  amount  between  1002.  and  150^.    He  thought  he  might 

have  paid  about  thirty  or  forty  men.    Some  of  the  men  who 

received  money  signed  their  names  on  a  sheet  of  paper,  but 

,  that  sheet  was  torn  up  about  three  months  after  the  election . 
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Could  not  remember  the  amonnt  of  any  snm  that  he  had  re- 
ceived from  Mr.  Bundle  (the  admitted  agent  of  Ferrand 
and  yieming).  Bad  received  no  money  before  the  election  on 
•ccoont  of  Messrs.  Ferrand  and  Fleming.  All  the  money  he 
spent,  therefore,  was  spent  oat  of  his  own  money  and  on  his 
own  idea,  beoaue  he  had  no  Instructiona  to  do  so  from  Mr. 
Bondle.  Spent  from  20JL  to  302.  oat  of  hia  own  pocket  The 
aittin^  membera  did  not  owe  him  that  amount,  because  he 
had  no  author!^  to  exjMnd  It  Had  received  written  authority 
Anosn  QlanvilJe  to  pay  some  of  the  men.  Didn't  know  who 
waa  the  man,  but  ne  sent  the  man  to  Glanville  to  get  the 
aa^ori^.  Besides  the  accounts  to  the  men  he  had  paid  other 
•oeonnta^  by  Hxe  direction  of  Mr.  Byall,  clerk  in  Messrs.  Beer 
and  Bundle's  office.  Mr.  Byall  was  the  agent  of  Messrs.  Fer- 
rand and  Fleming.    He  supplied  Byall  with  vouoherB. 

Croes-examined  by  Price,  Q.  C. : 

A  great  many  of  these  payments  had  been  made  subsequent 
to  the  return  of  expenses  to  Mr.  Bundle.  The  10«.  were  paid 
to  the  dockyardsmen  for  loss  of  time  and  their  active  exerttons 
in  getting  votera  to  the  poll  Many  of  them  were  up  at  four 
In  the  momlnff,  and  some  of  Uiem  had  stopped  up  all  night 
If  he  had  beueved  it  to  be  illegal  would  not  have  paid  them. 
It  had  been  the  custom  in  Devonport 

The  witness  further  stated  that  it  was,  as  far  as 
he  knew,  customary  on  both  sides.  He  had  not, 
however,  seen  any  payments  of  the  kind  made  by 
the  Liberals. 

This  closed  the  case  of  the  petitioners,  it  having 
been  stated  that  Messrs.  Brassey  and  Phinn  did  not 
claim  the  seats. 

The  sitting  members  were  then  called  and  ex- 
amined by  Price,  Q.  C.    Mr.  Fleming,  M.  P.  said : 

He  contested  Devonport  twice  in  1864},  once  unsuccessfully. 
He  gave  the  strictest  ordere  on  both  occasions  that  no  illegal 

ymenta  were  to  be  made,  and  he  was  not  aware  until  the 
question  of  the  petition  was  raised  that  any  payments  had  been 
naade  to  the  dockyardsmeu  for  loss  of  time  or  on  any  other 
pretence  whatever. 

Cross-examined  by  James : 

MessTBL  Beer  and  Bundle  were  his  election  agents.  Had  not 
yet  settled  his  election  acoounta  Paid  8321.  to  Messrs.  Beer 
and  Bundle  a  day  or  two  before  the  election,  and  he  had  not 
paid  a  farthing  beyond  that  amount,  nor  had  he  finally  settled 
the  accounts. 

Be-examined : 

He  had  no  intention  of  paying  one  farthing  of  the  sums  of 
-which  thev  had  heard,  nor  should  he  pay  anything  which  was 
illegal  He  had  given  instructions  to  avoid  any  expenses  of 
that  kind,  and  did  not  therefore  regard  himself  as  liable. 

By  Mr.  Cheetham  : 

He  had  stated,  at  least  on  one  occasion  at  a  public  meeting, 
and  he  believed  also  on  other  oocaslons,  that  he  was  deter- 
mined to  fight  the  election  on  pure  principles.  He  was  not 
aware  that  such  practices  existed  in  Devonport,  or  he  would 
have  made  the  declaration  still  more  emphatically. 

Mr.  Ferrand  said  that 

He  had  been  a  candidate  on  five  oooaalonB,  and  Bnccessfal 
on  twa  Was  not  aware  of  those  pajrments  until  after  tlie 
petition  was  presented.  On  the  late  general  election  he  told 
the  publicans  that  if  one  sixpenoe  was  spent  Illegally,  and 
their  opponents  were  aware  of  it,  a  petition  in  case  of  their 
electioa  would  be  presented  against  them.  As  far  as  he  was 
aware,  during  the  whole  of  the  five  elections,  he  had  not  paid 
one  sixpence  illc^gally.  The  parliamentary  borough  was  ex- 
ceedingly large,  and  it  was  therefore  necessary  to  have  a  large 
number  of  committee-rooma  As  these  committees  acted 
separately,  he  took  all  the  more  pains  to  see  that  nothing 
lU^al  was  done.  He  had  not  made  any  illegal  payments, 
and  he  was  not  prepared  to  recognise  any  such  payments,  or 
defiray  the  expenses. 

Croas-examlned  by  James : 

Begarded  these  payments  as  amongst  those  which  he  should 
not  lukve  sanctioned,  on  account  of  their  illegality.  Begarded 
MessYiB.  Beer  and  Bundle  as  his  agents.  Had  nothing  to 
settle  with  them,  and  had  none  to  receive.  Did  not  think  he 
had  received  the  accounts  of  all  the  previous  elections  from 
his  agents.  Could  not  say  whether  he  had  all.  He  had,  he 
believed,  had  detailed  accounts  of  the  elections,  but  they  never 
included  such  payments.  Had  paid  nothing  on  account  of  the 
last  election,  and  if  any  demand  was  made  upon  him  he 
should  not  meet  it  He  had  fought  the  battle  for  the  borough 
BO  many  times  without  snooess  that  it  was  arranged  that  he 
should  pay  nothing  last  time. 

Price,  Q.  C.  for  the  sitting  members.— The  question 
is,  whether  the  payment  to  the  dockyard  voters  is 
illegal  within  the  meaning  of  the  Corrupt  Practices 
Act.  A  case  in  point  is  the  Durham  case,  B.  & 
Am.  218.    That  was  a  case  of  head  money,  which 


the  statute  5  &  6  Vict.  c.  102,  s.  20,  forbids  totidem 
verbis,  and  makes  the  payment  of  it  a  statutable 
offence  eo  nomine.  Those  words  cannot  be  enlarged 
for  the  purposes  of  the  present  case.  Mr.  James  was, 
no  doubt,  perfectly  right  in  saying  that  the  Legis- 
lature had  in  their  view,  when  they  passed  the  Cor- 
rupt Practices  Act,  the  possibility  of  money  being 
given  for  a  voter  having  ^oted.  But  the  important 
word  was  "  corruptly."  That  word  is  oddly  intro- 
duced into  the  later  statute.  [I^^s  the  first  clause 
of  sect.  20  of  17  &  18  Vict.  c.  102,  especially 
emphasising  the  words,  "  or  shall  corruptly  do  any 
such  act  as  aforesaid  on  account  of  any  such  voter 
having  voted  or  refrained  from  voting."]  The 
Legislature  intended  to  draw  a  great  distinction 
between  the  case  of  a  man  who  gave  a  bribe  or  a 
promise  before  the  voter  had  voted  to  induce  him  to 
vote,  and  the  case  of  an  offer,  promise,  or  other  act 
made  illegal,  given  after  the  voter  had  voted,  which 
must  be  proved  to  have  been  done  corruptly.  It 
becomes  of  the  last  importance  that  tho  facts  in  a 
case  shall  bring  the  case  within  the  words  of  the 
section,  because  it  is  quite  clear  that  the  Legislature 
contemplated  these  things  being  done  without  any 
corrupt  motive  whatever.  Were  it  otherwise  there 
would  be  no  meaning  in  the  introduction  of  the 
word  "  corruptly."  Now,  it  could  not  be  said  as  a 
deduction  from  the  facts  in  this  case  that  any  voter 
had  been  influenced  by  these  payments.  Every  one 
of  the  voters,  with  a  single  exception,  said  that 
they  did  not  know  until  weeks,  and  some  said 
months,  after  the  election  that  any  such  payment 
would  be  made.  Therefore  we  start  with  this  pro- 
position, that  not  only  were  the  voters  not  influenced 
by  this,  but  they  actually  were  ignorant  of  it  alto- 
gether; and  supposing  these  payments  to  be 
Slegal  there  must  have  been  a  previous  con- 
tract with  the  sitting  members  —  some  pre- 
vious contract,  understanding,  or  agreement. 
Then  as  to  the  law  of  agency.  If  a  person  who 
is  appointed  an  agent  for  a  special  purpose  goes 
beyond  and  does  an  act  which  is  illegal  the  prin- 
cipal ia  not  liable.  Here  the  act  was  unauthorised, 
and  it  was  done  two  months  after  the  election.  Is 
there  to  be  any  statute  of  limitation  in  these  matters  ? 
After  the  election  the  agents  are  fundi  officiis.  If 
this  were  not  so,  disappointed  agents  might  bribe 
persons  after  the  election,  and  unseat  the  member 
whom  they  had  sent  to  Parliament.  Whilst  citing 
the  case  of  Cooper  v.  Slade,  he  did  not  contend  that 
it  was  exactly  like  this  case.  Travelling  expenses 
are  an  ascertained  sum.  They  used  to  be  a  legal, 
they  are  now  an  illegal  expenditure ;  but  a  member 
would  not  be  unseated  on  that  ground.  Here  his 
learned  friend  would  say  the  payments  were  made 
indiscriminately,  and  therefore  corruptly.  But 
Cudlip  stated  that  he  did  not  pay  indiscriminately, 
for  one  man  had  to  apply  three  or  four  times.  The 
mere  fact  that  he  knew  they  received  half  a  day's 
pay  from  the  Gk)vernraent,  and  that  they  could  get 
to  the  poll  and  back  again  in  a  short  time,  is  not 
evidence  of  corruption.  Alderson,  B.,  in  the  Ex. 
Ch.  (6  E.  &  B.),  says :  "  We  think  the  word  *  cor- 
ruptly* has  a  definite  meaning.  If,  for  instance, 
there  has  been  a  previous  unlawful  promise  con- 
ditionally on  the  voter  voting,  or  if  there  has  been 
a  previous  understanding  to  that  effect,  or  a  corrupt 
bargain  for  the  future,  we  think  the  case  would 
have  been  within  the  statute.  But  we  are  clearly 
of  opinion  that  the  merely  paying  the  travelling 
expenses  honestly,  with  no  previous  agreement,  is 
not  prohibited.  It  was  not  within  the  former 
statute,  and  to  hold  that  it  is  within  the  present 
statute  is  to  give  no  meaning  to  the  word  *  corrupt,* 
which  appears  so  emphatically  used  in  relation  to 
the  subsequent  doing  of  an  act,  and  omitted  as  to 
the  previous  promise  to  do  it ;  a  construction  whicli, 
if  correct,  would  make  a  person  giving  money  or 
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procnring  emploTinent  within  the  second  branch  of 
the  2nd  section  at  any  distance  of  time  after  the 
election  (the  receiver  and  giver  being  there  equally 
unconnected  with  the  same  constituency  or  any 
other)  liable  to  the  several  penal  consequences  we 
have  before  referred  to."  This  question  waa  not 
new  to  Alderson,  B.,  for  he  had  previously  tried 
Bayntan  v.  Catihy  1  Moo.  &  R.  265,  a  case  of  pay- 
ment to  out-voters.  On  this  view  of  the  law  as  ap- 
plied to  the  facts,  he  submitted  that  Messrs.  Fleming 
and  Ferrand  were  not  responsible  for  the  acts  of  the 
agent  done  after  the  election  without  authority,  and 
without  previous  contract  to  make  the  payment 
corrupt. 

James  in  reply. — ^I  have  to  prove  the  agency,  the 
act,  that  it  was  corrupt,    and   that  it  was  done 
"  on  account  of  such  voter  having  voted."    He  then 
referred  to  5  &  6  Vict.  c.  20,  and  to  the  Liverpool 
case,  2  F.  R  &  D.  248.    That  case  was  determined 
before  the  passing  of  the  Corrupt  Practices  Act,  and 
it  was  found  amongst  other  things  that  some  twenty- 
seven  persons  were  bribed,  some  with  5^.  each,  some 
with  4«.  each,  and  some  with  lOs.,  and  that  the 
several  sums  of  5«.,  4s.,  and  lOs.,  with  which  the  above- 
named  electors  are  reported  to  have  been  bribed, 
were  given  to  them  on  account  of  having  voted  for 
the  sitting  members  under  the  name  of  a  day's  pay 
at  Liverpool  dockyard  and  as  compensation  for  the 
time  alleged  to  have  been  lost.    The  members  were 
unseated  on  account  of  the  acts  of  their  agents. 
Now,  as  the  words  of  the  later  Act  are  identical 
with  the  words  of  6  &  6  Vict.,  if  I  satisfy  you  that 
the  payments  were  made  corruptly,  you  will  have  to 
decide  in  my  favour  or  overrule  the  Liverpool  case. 
The  next  case  to  which  he  referred  was  that  of 
Baynton  v.  Cctttle  (supra).    That  was  an  action  by  a 
member  against  his  agent  for  money  deposited  with 
him,  and  the  question  was  whether  it  had  been 
expended  in  an  illegal  manner.     One  item  was 
1185iL  for  1185  Christmas-boxes.    Alderson  6.,  said 
"  The  Christmas-boxes  form  an  item  admitting  of 
no  disguise :  it  is  impossible  to  close  one's  eyes  to  the 
meaning  of  an  item  charging  1185/.  for  1185  Christ- 
mas-boxes.^   The  learned  judge  treated  it  as  a  post 
factum  payment,  and  did  not  judge  of  its  illegality 
by  the  fact  that  it  was  made  after  the  election. 
The   preamble    of   17   &  18  Vict.  c.   102,    says; 
"  Whereas  the  laws  in  force  for  preventing  corrupt 
practices  in  the  election  of  members  to  serve  in 
Parliament    have    been    found    insufficient,    and 
whereas  it  is  expedient  to  consolidate  and  amend 
sudi  law."    Clearly  the  intention  of  the  Legislature 
in  using  the  word  "  corruptly  "  was  not  to  render 
acts  legal  which  were  illegal  before,  but  to  render 
illegal  that  which  was  legal  before  ;  to  render  acts 
bribery  which  were  not  so  before,  and  to  put  an  end 
as  far  as  possible  to  the  evasion  of  the  common  law. 
Undoubtedly  illegal  acts  had  been  done  by  the 
authority  of  the  agents  in  this  case.    The  chief 
agent  was  not  called ;  this  would  act  fatally  as  it 
did  in  the  Northallerion  case,  and  as  it  did  in  the 
Lancaster  csise.    Then  as  to  the  knowledge  of  the 
principal.    Felton  v.  EasthopCy  Sitt.  after  Trin.  Term 
1822,    is    a   case  in  point  (Rogers  505).     There 
Lord  Tenterden   lays    down    the   law   as  to   the 
liability    of    principals.      '*  If    an    agent    bribes 
voters  with  or  without  the  knowledge  and  direc- 
tion   of   the    principal,    it    will    void    the  elec- 
tion, the  principal  is  to  that  extent  liable;  but 
not  so  in  an  action  for  penalties  under  the  statute ; 
in  such  an  action  what  is  done  must  be  shown  to  be 
done  with  the  knowledge   and  authority  of    the 
principal."    What  is  the  distinction  ?    For  the  pur- 
jK)ses  of  this  inquiry  it  is  not  a  penal  statute,  and 
the  question  is  not  one  affecting  the  sitting  member 
only,   but  every   voter  within    the    borough,   and 
whether  the  principal  knew  of  those  acts  or  not, 


the  election  is  void.  Then  as  to  the  word  "  cor- 
ruptly." There  must  not  necessarily  be  moral  cor- 
ruption attaching  to  the  act ;  the  act  is  not  required 
to  be  done  with  the  intention  of  bribing.  But  even 
if  it  were  the  facts  in  the  case  supported  it.  The 
case  of  Cooper  v.  Slade  in  the  Ex.  CIl  has  been 
referred  to.  I  will  draw  your  attention  to  it  in  the 
H.  of  L.  At  the  bottom  of  a  letter  by  Mr.  Slade's 
agent  asking  a  voter  to  come  and  vote  at  the  Cam- 
bridge election,  was  this  note:  "Your  travelling 
expenses  will  be  paid."  The  third  question  sub- 
mitted to  the  judges  was  whether  there  was  any 
evidence  of  the  act  being  done  corruptly.  In  answer 
Willes  J.  said :  "  I  am  of  opinion  that  there  was 
evidence  that  the  deft,  corruptly  paid  money  t» 
Carter  on  account  of  his  having  voted  at  the 
election.  I  think  the  word  "c»rruptly"  in  this 
statute  means  not  '"dishonestly,"  but  in  purposely 
doing  an  act  which  the  law  forbids,  as  tending  to 
corrupt  voters,  whether  it  be  to  give  a  pecuniary 
inducement  to  vote,  or  a  reward  for  having  voted  in 
a  particular  manner.  Both  the  giver  and  the 
receiver  in  such  a  case  may  be  said  to  act  **  cor- 
ruptly." The  word  "  corruptly  "  seems  to  be  used 
as  a  designation  of  the  act  of  rewarding  a  man  for 
having  voted  in  a  particular  way  as  being  corrupt, 
rather  than  as  part  of  the  definition  of  the  offence. 
I  agree  with  what  was  said  by  the  learned  jndge  at 
the  trial,  that  if  the  moving  cause  of  giving  the 
money  is  the  voter  having  voted  for  the  particular 
candidate,  such  gift  is  contrary  to  the  statute  aa 
being  given  by  way  of  reward  for  the  vote,  and 
therefore  corrupt.  Channell,  B,  Wightman,  J.,  and 
subsequently  Cran worth  L.  C,  spoke  to  the  same 
effect  if  not  so  forcibly.  He  also  cited  Maidsionej 
F.  &  F.,  and  contended  that  it  was  not  necessary 
that  there  should  be  moral  corruption.  The  infer- 
ence drawn  from  certain  acts  must  be  the  legal 
inference. 

Pricej  in  reply,  upon  Cooper  v.  Slade  in  the  H.  of 
L. — ^The  question  wasi,  whether  the  letter  written 
by  Sir  F.  Slade  conveyed  a  promise  to  a  voter, 
upon  which  he  voted.  That  is  the  whc^e  queation, 
and  that  is  my  point  here.  Willes  and  Williams,  JJ. 
decided  that  there  was  no  distinct  evidence  of  a 
promise.  Willes,  J.,  in  his  judgment,  uses  thia 
extraordinary  expression  :  "  The  word  *  corruptly  ' 
means  purposely  doing  an  act  which  the  law  for- 
bids ;"  and  Williams,  J.  and  Channell,  B.  said,  that 
in  a  moral  point  of  view  there  waa  nothing  corrupt 
in  the  conduct  of  the  deft. ;  but  the  deft.'s  conduct 
would  have  been  corrupt,  within  the  meaning  of 
the  statute,  if  he  had  promised  and  paid  in  fulfil- 
ment of  his  promise.  The  agent  paid  to  a  voter 
who  had  voted  for  the  deft.,  with  the  knowledge  that 
he  had  so  voted,  and  with  a  knowledge  of  an  ante- 
cedent promise  that  the  elector  so  voting  was'  to  be 
paid  his  travelling  expenses.  Baron  Alderson's 
judgment  upon  the  interpretation  of  the  statute 
stands  as  it  did  before  the  decision  in  the  H.  of  L. 
All  that  the  H.  of  L.  did  was  to  say  that  the  letter 
was  evidence  to  go  to  the  jury  on  the  question  of 
bribery.    He  also  referred  to  the 

Liverpool  case  (st^ra^ 

The  Committee  resolved :  First,  that  Mr.  Flem- 
ing and  Mr.  Ferrand  had  been  guilty  of  bribery 
by  their  agents,  but  that  such  bribery  was  not  only 
without  the  cognisance,  but  was  in  express  con- 
travention of  the  expressed  instructions  of  those 
gentlemen  to  their  agents.  Secondly,  that  the  last 
election  was  void.  Thirdly,  that  seventy-four  voters 
employed  in  the  dockyards  had  been  bribed  by  the 
payment  of  10s.,  which  payment  was  made  subse- 
quently to  the  election,  and  was  upon  the  allegation 
that  those  voters  had  suffered  the  loss  of  a  portion  of 
their  wages  through  having  to  break  upon  their 
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day's  work  that  the7  might  register  their  votes. 
Nevertheless  that  these  very  people  had  been  allowed 
half  a  day's  holiday  by  the  GovernmeDt  authorities 
without  suffering  any  deduction  in  their  wages,  in 
order  that  they  might  have  the  opportunity  of  voting 
at  the  election.  Fourthly,  that  this  payment  of  lOs. 
a  head  to  the  dockyard  voters  had  been  for  a  long 
tinie  customary  at  elections,  and  that  with  that 
exception  no  extensive  corruption  had  been  proved 
to  prevail  in  the  borough. 


Negative  dechration-^Custom. 

If  a  candidate  in  his  first  pubHc  meech  to  the  electors 
and  non-electorsy  declares  thai  he  is  determined  to 
/Miy  nothing  hy  way  of  compensation  for  lost  timey  it  is 
evidence  upon  whtch  a  presumption  onhf  may  be  raised 
that  it  has  been  the  custom  with  previous  candidates 
of  like  politics  to  make  such  payments, 

Mr.  Phinn,  examined  by  H,  James,  stated  in  his 
evidence  that  in  his  first  public  speech  at  Devonport 
he  expressed  his  determination  to  make  no  payments 
by  way  of  compensation  to  dockyard  men  for  loss  of 
time. 

James  wished  to  contend  that  this  declaration  was 
proof  that  it  had  been  the  custom  with  the  Con- 
servative side  to  make  such  payments,  but  that  it 
was  no  proof  that  it  had  been  a  practice  with  can- 
didates of  the  Liberal  party,  to  which  Mr.  Phinn 
belonged,  to  pay  for  lost  time. 

/Vies,  Q.  C.  rejected  this  construction. — ^If  the 
declaration  were  worth  anything,  which  it  certainly 
was,  it  proved  that  there  was  a  custom  by  virtue  of 
which  both  parties  paid  dockyard  voters  for  a 
certain  amount  of  lost  time.  It  certainly  could  not 
be  argued  that  Mr.  Phinn's  declaration  had  reference 
merely  to  rumours  which  he  had  heard  concerning 
tlie  practices  of  one  party  only.  [The  Chaibkan. 
— ^This  is  a  negative  declaration,  and  it  cannot  be 
given  in  proof  of  an  affirmative  assertion  limited  to 
a  particular  party.]  Of  course  not.  If  evidence 
at  all,  it  is  evidence  that  the  custom  was  one 
which  Mr.  Phinn's  predecessors  had  recognised  and 
adopted. 

Evidence  received  in  proof  of  a  general  custom 
valeat  quantum. 


Custom— Previous  election — Examination, 

Where  it  is  alleged  in  the  openina  speech  of  counsei 
that  certain  practices  conceded  to  be  iuegal  were 
prevalent  in  the  borough,  evidence  that  they  prevailed 
at  one  election  cannot  be  given  in  sujopart  of  the 
allegation  that  they  prevailed  at  a  subsequent  elec- 
tion  which  is  the  subject-matter  of  the  inquiry, 

James  proposed  to  prove  that  the  payment  of 
dockyard  voters  for  lost  time  was  customarv,  and 
had  been  recognised  by  candidates  at  former 
elections,  and  l£at  the  now  sitting  members  had 
made  such  payments,  similar  sums,  and  in  the 
same  manner  as  they  did  at  the  last  election.  He 
would  call  Mr.  Phinn,  who  would  tell  the  committee 
that  at  a  public  meeting,  where  many  of  the  dock- 
yard voters  were  present,  he  stated  that  he  would 
pay  no  one  for  loss  of  time.  Here  was  a  declara- 
tion by  one  of  the  candidates :  '^  If  you  vote  for 
me  you  will  not  get  any  money  paid  by  me."  Mr. 
Fleming  made  no  such  declaration,  and  he  now  pro- 
posed to  prove  that  Mr.  Fleming  had  paid  money 
for  the  same  purpose  at  an  election  occurring  a  few 
weeks  before.  He  submitted  that  it  was  most 
pertinent  and  relevant  to  show  that  payments  having 
been  made   before,  it  was  natural  that  it  should 


induce  the  voter  to  vote  with  the  expectation  that 
it  would  be  made  again. 

Price,  Q.  C.  objected. — This  is  actually  putting 
Mr.  Fleming  on  his  trial  for  what  he  did  at  a 
previous  election.  You  will  have  to  call  Mr. 
Fleming  before  you  and  the  election  accounts 
brought  forward,  in  order  that  you  may  ascertain 
whether  he  paid  anything. 

The  Chairman. — Mr.  James,  you  cannot  set  up 
a  negative  declaration.  You  cannot  say  that  what 
Mr.  Phinn  said  he  would  not  do  is  evidence  of  what 
Mr.  Fleming  did. 

By  the  CoMMnrsB. — ^The  evidence  must  strictly 
relate  to  what  passed  at  this  election. 


Precedents — Rights  of  counsel 

The  counsel  for  the  petitioners  gave  the  counsel  for  the 
sitting  members  notice  that  he  should  quote  a  case  in 
the  Ex,  Ch,  He  cited  also  the  decision  on  the  same 
case  in  the  H,  of  L. : 

Held,  that  the  counsel  for  the  sitting  members  wcu 
entitled  to  comment  upon  the  case  in  the  H.  of  L.  as 
imon  a  new  case,  and  that  the  counsel  for  the  peti- 
tioners was  not  entitled  to  rqply, 

James,  in  the  course  of  summing  up,  referred  to 
Cooper  V.  ^ade,  in  the  Ex.  Ch.,  as  he  had  informed 
tiie  opposite  side  he  should  do,  but  also  referred  to 
the  same  case  in  the  H.  of  L. 

Price  thereupon  replied;  contending  that  the  law, 
as  decided  in  the  court  below,  was  not  reversed  by 
the  H.  of  L.,  but  that  the  case  was  reviewed  merely. 

James  rose  to  reply. 

Price  objected. — ^This  was  for  all  purposes  a  new 
case.  His  friend  had  not  referred  to  it  in  his 
opening,  and  now  he  had  not  a  right  to  reply. 

James  relied  upon  the  Common  Law  Procedure 
Act,  which  gave  him  a  right  to  reply.  [The  Chaih- 
MAN. — I  am  not  aware  tlmt  the  committee  is  bound 
by  any  Common  Law  Procedure  Act.]  That  may 
be  so ;  but  I  am  not  to  be  deprived  of  the  last 
word. 

The  CoMMiTTBE  seemed  disposed  to  hear  James, 
but  Price  pressed  his  objections. 

James, — ^Then  I  will  simply  hand  in  the  report  of 
the  case  in  the  H.  of  L.  for  the  information  of  the 
committee. 

Report  handed  to  the  committee. 


Reported  by  W.  P.  Habe,  E0<|.,  Barrliter-At-Law. 


KING'S  COUNTY. 

Fnday,  April  27,  1866. 

Erasures  and  mistakes  in  poll-books — Non-prosecution  of 
petition  no  ground  for  rq>ort. 

This  was  a  petition  against  the  return  of  Sir  Patrick 
O'Brien,  one  of  the  sitting  members,  by  certain 
electors  of  the  county ;  and  also  a  petition  was  pre- 
sented by  the  defeated  candidate  Mr.  Pope  Hen- 
nessy,  on  the  ground  of  certain  votes  at  the  last 
election  having  been  illegally,  wrongfully  and  im- 
properly entered  for  Sir  Patrick  O'Brien  in  the  poll- 
books. 

Counsel  for  the  petitioner,  Cooke,  Q.  C,  Longfield, 
Q.  C,  and  O'Hara, 
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Counsel  for  the  sitting  member,  QMaUey^  Q.  C, 
Bailantiney  Serjt.,  Cojffey,  Q.  C,  JBiron,  and  Grc^. 

It  appeared  that  at  the  last  election  for  King's 
County  three  candidates  went  to  the  poll,  and  Sie 
result  as  declared  by  the  sheriff  was,  for  John 
GUbert  King,  2192 ;  Sir  Patrick  O'Brien,  Bart, 
1246 ;  John  Pope  Hennessy,  1240. 


Evidence — Custocfy  of  the  register — A  certified  copy  of 

the  register  admitted, 

Cooke,  Q.C.  haying  opened  the  esse  as  one  of 
mistaken  entries  in  the  poll-books,  called  the  Clerk 
of  the  Peace  for  King's  County,  who  produced  a 
copy  of  the  register  in  force  at  the  last  election,  and 
also  the  sub-sheriff. 

Mr.  Anderson  (examined  by  the  committee) : 

I  brought  these  regiatera  oyer  myself.  The  registera  of  two 
haronloB  were  in  the  late  high  sherlfrs  cnstody ;  all  the  rest 
were  in  my  oostody.  The  other  two  were  given  to  me  last 
night  They  had  not  been  out  of  my  oostody,  till  yesterday, 
since  October.  The  clerk  of  the  peace  glyes  a  certified  copy 
of  the  register. 

O'Malley  objected,  referring  to  statute  13  &  14 
Vict.  c.  69,  s.  66. — The  witness  was  under-sheriff. 
The  registers  under  the  Irish  Act  ought  to  be  in  the 
custody  of  the  sheriff.  The  sub-sheriff  has  no 
custody  of  the  books ;  the  old  register  may  still  be 
wanted,  and  the  custody  should  be  preseryed. 

Longfieid,  Q.  C.  submitted  that  these  books  were 
admissible  as  public  registers;  and  under  statute 
13  &  14  Vict.  c.  69,  s.  66,  certified  copies  are  suffi- 
cient eyidence.  The  old  sheriff  hands  oyer  the  new 
register  to  the  new  sheriff. 

The  Clerk  of  the  Peace  proyed  the  custody  of  the 
registers  which  were  in  force  at  the  last  election. 

(yMaVeyy  Q.  C.  objected  that  the  original  register 
was  required. 

The  Comkittee  (haying  also  consulted  the 
Speaker's  counsel)  determined,  that  under  the  cir- 
cumstances the  committee  >would  accept  a  certified 
copy  of  the  register  as  eyidence. 


Errwrs  on  the  poU-hook^LisU  of  the  votes  questioned 

need  not  be  proven. 

Cookej  Q.  C.  proposed  to  go  into  the  state  of  the 
poll-book  of  Ballybrigg,  in  one  page  of  which  there 
were  two  erasures,  and  called  a  witness  who  was  a 
poll-clerk  at  the  election,  to  identify  he  poU- 
book  as  in  his  handwriting,  and  to  explain  the  state 
of  the  poll-book. 

(yMaUeyj  Q.  C.  objected  that  the  other  side  had  no 
right  to  go  into  the  question  at  alL  No  lists  whateyer 
of  persons  objected  to  haye  been  deliyered  to  the 
agents  for  the  sitting  member,  as  required  under  the 
stotute  11  &  12  Vict.  c.  98,  ss.  66,  67.  This  is  an 
attempt  to  strike  off  a  yoter  who  is  not  included  in 
any  list.  The  other  side  may  say  Ihat  they  wish 
to  amend  the  poll-books;  but  that  is  really  to 
amend  the  return.  In  sect.  66  of  the  Act,  both  eyents 
are  contemplated ;  and  **  parties  complaining  of 
or  defending  a  ifetum  shall  deUyer  lists  to  the  other 
side  of  yoters  objected  to ; "  in  this  case  the  return 
is  complained  of,  and  iudiyidual  cases  must  be 
selected  in  order  to  alter  the  return,  and  lists  are 
therefore  required  : 

Sligo  ctue^  Wolf.  &  Dew,  225; 
Great  Mcarlow  case,  1  P.  K.  &  D.  16. 

Cookej  Q.  C— We  do  not  object  to  the  right  of  any 
party  to  vote.    This  certainly  is  a  petition  com- 


plaining of  the  election  and  return,  but  where  the 
errors  alleged  are  patent  upon  the  face  of  the  poll- 
book  DO  lisis  are  required :  (Rogers,  620,  '*  Scrutiny.'*) 
There  is  no  question  as  to  the  title  of  the  yoter,  but 
as  to  tiie  conduct  of  the  returning  officer:  (see 
The  Bedfordshire,  Middlesex,  and  Camaroon  Burghs 
oases,  in  Luders.)  The  sections  quoted  only  apply 
to  cases  of  scrutiny  of  yotes  upon  the  poll,  and  not 
to  irregularities  in  casting  up  the  poll-books.  The 
SUgo  case  quoted  prayed  a  scrutiny,  and  the  66th 
section  of  the  Act  quoted  does  not  apply  to  the  case 
of  the  returning  officer  being  in  error. 

OMaJley, — ^The  66th  section  of  the  Act  contem- 
plates bow  acts;  the  word  ''or"  is  used  deter- 
minately,  and  parties  complaining  of  an  election  or 
return  are  bound  to  deliyer  lists.  In  the  Carnarvon 
case,  the  74Ui  section  was  ancillary  to  the  matter  in 
question,  and  there  was  no  case  to  be  gone  into 
unless  the  66th  section  was  complied  with. 

The  CoMifiTTBB  xesolyed  that  the  object  of 
the  committee  is  to  leam  from  the  poll-clerk  the 
history  and  meaning  of  erasures  in  the  poU-book, 
and  they  will  therefore  recall  the  poU-derk. 


Power  of  sheriff  to  aUer  the  entry  of  a  vote. 

The  PoU-Clerk : 

In  p«M  6  of  the  poll-book,  at  Na  6S,  I  made  a  wnag 
entry.  John  Fegui  voted  for  King  and  Henneeay.  I  made 
the  mark  in  the  O'Brien  ooltonn  by  mistake.  Michael  Browna 
nomber  had  either  voted  b^ore  or  belonged  to  another  booth. 
The  deputy-sheriff  looked  at  the  roll  and  called  oat  tiie 
nomber  to  me.  I  entered  the  nmnber.  I  wrote  Brown^s 
name  before  the  sheriff  referred  to  the  roll,  and  when  he  did 
I  struck  it  out  This  wss  before  the  voter  left  the  booth.  I 
Btmok  it  out  beoanse  the  sheriff  decided  he  had  no  right  to 
vote. 

The  CoxMiTTBB  desired  to  hear  counsel  upon  the 
question  of  the  sheriff's  power  to  alter  the  entiy  of  a 
vote. 

CtMaUey  objected  to  going  further  into  the  case. 
Assuming  that  Brown  yoted  twice,  the  committee 
decided  to  hear  the  grounds  on  which  the  poll-clerk 
made  the  alteration.  These  grounds  are,  that  the 
deputy's  clerk  supposes  that  the  sheriff  acted  on  the 
assumption  that  the  yoter  had  no  right  to  yote. 
Had  a  list  been  {^yen  of  objections  to  double  yotes, 
then  it  would  haye  been  competent  to  go  into  the 
case.  The  yote  was  duly  giyen,  and  duly  counted 
up,  and  now,  without  furnishing  any  list,  they  seek 
to  strike  the  yoter  off  the  polL 

Cooke,  Q.  C— The  Reform  Act  precludes  the 
returning  officer  from  refusing  tendered  yotes.  If 
Brown  wished  to  giye  his  yote,  not  being  on  the 
register,  the  returning  officer  must  put  1dm  down 
as  tendered ;  (see  The  Carnarvon  case,  in  Luders.) 

CMaUey,  Q.  C. — ^The  question  is  the  right  of  the 
yoter  to  yote.  The  committee  asked  the  poll-clerk 
his  reasons  for  striking  out  the  yote.  These  reasons 
are  insufficient,  and  the  committee  haye  no  right  to 
go  any  further.  Michael  Brown  is  on  the  register, 
and  he  yoted,  or  else  some  one  personated  him.  A 
man  on  tiie  register  can  only  be  rejected  by  his  own 
answers  to  the  parliamentary  questions  under  the 
Stat.  18  &.  14  Vict.  c.  69,  which  is  the  Irish  Act  as  to 
the  rejection  of  yotes  at  the  poll  upon  questions 
being  put.  Here  the  sheriff  makes  the  alterations 
whi&  the  Act  of  Parliament  directly  depriyes  him 
of  the  power  of  making.  Even  supposing  the 
sheriff  has  the  right,  no  ground  has  here  been  shown 
for  his  so  acting. 

The  ComriTTEB  resolyed: — ^The  second  entry  of 
Michael  Brown's  yote  must  be  considered  as  not  on 
the  poll,  and  that  the  question  of  wrong  entries  on 


MAGISTEATES'   OASES. 


171 


Elbction  Pet.] 


King's  Countt. 


[Election  Pet. 


the  poll  must  be  concluded  before  any  other  branch 
of  the  case  is  ox>ened. 


Alterations  in  the  pott-booh. 

In  the  case  of  James  Heaiey,  whose  vote  stood 
recorded  for  King  and  O'Brien,  with  a  marginal 
note  of  **  referred  to  the  assessor,"  the  poll-clerk 
deposed  that  the  voter  gave  his  vote  for  King  and 
Hennessy  ;  that  bj  mistake  it  was  entered  for  King 
and  0*Brien,  and  then  the  note  was  made  by  the 
under-aheriff,  of  the  mistake  having  been  referred 
to  the  assessor. 

The  CoKMirrEE  resolved,  that  the  marginal  note 
is  not  such  an  alteration  of  the  poll-book  as  to  come 
within  the  scope  of  the  present  inquiry,  and  that 
the  vote  must  be  retained. 

In  the  cases  of  John  Cleary  and  Robert  Rowe  the 
poU-cIerk,  John  Dann,  deposed  that  Cleary's  vote 
was  recorded  for  O'Brien,  but  afterwards  struck 
through,  and  Bowe's  vote  was  recorded  for  all  three 
candidates. 

The  Committee  resolved  to  leave  Cleaxy's  vote  as 
it  stood  upon  the  poll-book,  and  to  strike  out  Rowe's 
vote  litogether. 

In  the  case  of  Samuel  Mason  the  name  of  the 
voter  had  been  entered  underneath  the  line  drawn 
by  the  clerk  at  the  bottom  of  the  page  and  had  not 
been  reckoned  in  the  totals  at  the  foot  of  the  page ; 
it  was  proposed  to  call  the  voter  to  speak  to  the  fact 
of  his  having  voted,  but 

The  Committee  resolved  that  the  evidence  of  the 
voter  cannot  be  received,  nor  could  the  check-clerk, 
nor  the  inspector  of  the  booth  be  called,  and  that 
in  the  present  state  of  the  poll-book  Mason's  vote 
must  be  taken  to  be  null  and  void. 

In  the  case  of  William  Woods  the  vote  was 
entered  for  all  three  candidates,  but  from  the  evi- 
dence of  the  poll-clerk  it  appeared  that  from  the 
*' totting-up "  of  the  page  he  could  swear  that 
Woods'  vote  was  split  for  Hennessy  and  King. 

The  Committee  resolved  to  receive  the  numbers 
as  they  appeared  upon  the  poll-book,  and  that  the 
vote  of  Woods  was  given  for  Hennessy  and  King. 

The  case  of  Robert  St.  Leger,  standing  upon  the 
same  grounds,  was  not  contested,  and  was  amended 
as  given  for  Hennessy  and  I^ng. 


Evidence — Voter  called  to  prove  how  he  voted. 

In  the  case  of  William  Wallace  it  appeared  that  a 
person  voted  in  that  name  twice  in  the  same  boioth, 
and  was  therefore  struck  out  in  one  place.  In  the 
poll-book,  page  9,  the  voter  was  numbered  as  433, 
and  in  the  poU-book,  page  4,  the  voter  was  numbered 
as  433. 

Longjield  tendered  the  voter  as  a  witness  to  explain 
the  circumstances  of  the  vote  being  given. 

(yMaOey,  Q.  C.  objected. — Had  lists  been  given 
in,  the  voter  might  have  been  caUed.  We  rely  upon 
the  committee's  former  decision,  when  they  would 
hear  the  poll-clerk  and  the  returning  officer,  and  in 
such  cases  nO  lists  were  required,  the  cases  being 
those  of  mistakes  and  corrections  upon  the  face  of 
the  poll-book,  to  explain  which  the  committee  might 
call  witnesses.  The  committee  have  guarded  their 
decision  within  limits.  Patent  errors  requiring  cor- 
rection might  be  inquired  into  by  the  committee 
themselves  from  the  proper  officers,  and  then  there 
is  no  necessity  for  lists ;  here  the  case  is  different. 


It  is  not  competent  for  the  other  side  to  go  one  step 
further  without  showing  why  they  have  given  no 
lists.  The  55th  section  of  the  Act  speaks  of  a 
"petition  against  the  election  or  return."  This 
petition  is  against  the  return,  and  we  may  say  that 
the  parties  so  complaining  of  the  return  are  bound 
to  furnish  us  with  lists.  The  object  of  the  lists 
mentioned  in  the  Act  is  twofold:  first,  that  the 
other  side  may  be  able  to  judge,  from  cases  already 
proved,  of  the  probable  results  of  future  cases ;  and 
secondly,  to  enable  the  other  side  to  marshal  their 
evidence  so  as  to  rebut  and  explain  the  case  against 
them. 

LongfieU  Q.  C— Evidence  may  be  given  to  explain 
an  ambiguity  in  the  poll-book.  A  witness,  by 
reason  of  that  ambiguity,  made  the  totals  in  that 
page  to  give  twelve,  nineteen,  and  eleven  votes  for  the 
three  candidates;  these  totals  were  wrong,  and 
therefore  we  call  the  voter  as  a  witness  to  explain 
the  facts.  We  contend  that  certain  votes  should  be 
added  to  the  poll ;  here  there  is  not  any  objection 
to  the  voter,  we  do  not  object  to  the  validity  of  the 
vote,  and  according  to  Rogers  on  Elections,  563,  it 
is  not  necessary  to  give  in  fists  of  names  to  be  added 
to  the  poll :  (see  W.  &  D.  58 ;  the  Cambridge  case, 
under  Youngman's  case.)  We  call  the  voter,  and 
ask  the  committee  to  entertain  his  evidence  to 
explain  the  ambiguity  on  the  poll.  The  sections  56 
and  74  of  the  Act  as  quoted  do  not  apply,  and 
as  to  the  duties  of  poU-clerks,  see  Clerk  on  Election 
Law,  407. 

QMaJley,  Q.  C.  in  reply.— The  Cambridge  case 
now  quoted  was  a  case  of  tendered  votes,  which 
stand  on  a  different  footing  to  those  now  in  question, 
inasmuch  as  by  their  object  and  end  they,  the  ten- 
dered votes,  may  obtain  the  settlement  of  the 
question  whether  a  revising  barrister  has  been  right 
or  not  by  the  decision  of  a  Parliamentary  committee. 
The  voter  cannot  be  allowed  to  alter  the  record,  or 
to  establish  the  validity  of  his  own  vote,  without 
notice  being  given  to  the  other  side  by  lists  being 
delivered. 

The  Committee. — ^The  question  is  not  how  the 
voter  gave  his  vote,  but  how  his  vote  was  recorded  ; 
and  therefore  the  voter  cannot  be  called  to  say  how 
he  voted. 

Eventually  the  CoMMirTES,  after  hearing  evi- 
dence as  to  the  facts  of  entries  of  votes  in  several 
cases,  themselves  went  through  the  totals  of  the 
poll-books,  and  declared  the  result  to  be  : — For 
John  Gilbert  King,  2192 ;  Shr  Patrick  O'Brien, 
1244 ;  John  P.  Hennessy,  1242.  And  declared  that, 
on  the  face  of  the  poU-books,  Sir  Patrick  O'Brien 
was  duly  elected. 

The  question  then  arose  as  to  the  petition  of  Mr. 
Mitchel,  also  presented  against  the  return. 

O'J/ai^  contended  that,  no  evidence  being  offered 
thereon,  that  petition  should  be  deemed  frivolous 
and  vexatious,  and  so  reported. 

The  Chaibman  stated  that  the  committee  con- 
sidered" they  could  only  inquire  into  the  existence  of 
any  corrupt  compromise  having  been  entered  into 
in  respect  of  the  second  petition  being  withdrawn, 
and  no  such  compromise  being  here  to  be  reported 
upon,  the  petition,  though  not  prosecuted,  wUl  not 
be  reported  as  vexatious. 
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BAIL  COURT. 

Itoportad  by  F.  Tdxhxb,  Bmi.,  Barrl«ter-at-L*w. 

Mondc^f  May  7,  1866. 

Watts  v.  Justices  o»  Kbitt. 

Pbbch  v.  The  Same, 

Award  by  justices — Friendy  societies. 

An  award  by  justices  in  pmsuance  of  an  application  by 
a  Tnember  qj^ajriendly  societVy  the  rules  of  which  pro- 
vide  that  such  matters  shall  be  heard  before  justices,  is 
a  judicicd  proceeding  on  which  they  are  bound  to  state 
a  case  under  20  j*  21  Vict.  c.  43. 

A  rule  bad  been  obtained  calling  on  these  justices 
to  show  cause  why  they  should  not  state  a  case 
setting  forth  the  facts  and  grounds  of  their  deter- 
mination in  these  matters. 

F,  M.  White  now  showed  cause. — ^The  proceedings 
before  justices  were  under  the  rules  of  a  benefit 
society  at  Sundridge,  by  which,  in  case  of  any  dis- 
pute between  the  members,  reference  should  be 
made  to  justices  under  21  &  22  Vict  c.  101,  s.  5. 
One  of  the  rules  was,  that  if  any  member  became  a 
member  of  any  other  society  he  should  be  expelled. 
Another  rule  was,  that  no  expulsion  should  take 
place  without  notice  to  the  offender.  The  Act 
18  &  19  Vict,  c  63,  s.  14,  gave  power  to  one  friendly 
society,  by  act  of  a  general  meeting  of  the  members, 
to  amalgamate  with  any  other  such  society.  At 
a  meeting  of  the  Sun^dge  society  it  was  re- 
solved to  amalgamate  with  the  Tunbridge  branch 
of  the  Odd  Fellows.  The  amalgamation  was 
objected  to,  and  ultimately  fell  through  altogether, 
but  while  it  was  in  progress,  a  member  named 
Wadmore  and  some  others,  believing  it  was  going 
on  all  right,  joined  the  Tunbridge  Odd  Fellows.  For 
this  offence,  in  Feb.  1865,  Wadmore  was  expelled 
the  Sundridge  society  without  notice.  He  brought 
the  matter  before  the  justices,  and  they  decided  in 
his  favour  that  the  required  notice  had  not  been 
given  him,  and  that  the  expulsion  was  illegal.  This, 
it  was  submitted,  was  not  a  matter  contemplated  by 
20  &  21  Vict.  c.  43.  It  is  a  mere  matter  of  arbitra- 
tion, in  which  the  justices  are  substituted  for  arbi- 
trators. It  is  true  that  the  section  speaks  of  pro- 
ceeding by  "information  or  complaint,"  but  the 
court  will  look  at  the  substance  and  not  at  the 
words  merely.  The  matter  is  in  substance  and  in 
truth  one  of  arbitration,  and  not  of  judicial  discre- 
tion, and  therefore  not  within  the  scope  of  this  Act. 
It  is  like  the  refusal  of  justices  to  enforce  payment 
of  rates,  in  which  it  was  held  that  stating  a  case  was 
not  the  proper  way  of  proceeding : 

Walker  v.  Great  Western  Railway,  29  L.  J.  107,  M.  0, 
Wheeler  v.  Birmington,  29  L.  J.  176,  note:  6  Jur. 
N.  S.  698;  28  L.  T.  Eep.  N.  8.  171. 
though  that  also  is  commenced  "  by  information  or 
complaint."  The  words  "summary  jurisdiction" 
in  the  preamble  of  20  &  21  Vict.  c.  43  mean  sum- 
mary jurisdiction  in  the  ordinary  sense,  not,  as  in 
this  case,  where  the  justices  are  simply  substituted 
for  other  arbitrators. 

Shee,  J.  read  20  &  21  Vict.  c.  101,  s.  6,  and  also  the 
rule  of  the  society  giving  the  power  to  refer  to  magis- 
trates. Does  not  that  go  beyond  a  mere  reference  ? 
It  speaks  of  expulsion — a  complete  casting  out  from 
the  society.  A  reference  would  rather  act  between 
the  members  themselves  as  to  their  status,  &c. 
The  reason  for  the  decision  in  the  cases  cited  was 
that  the  acts  were  merely  ministerial :  (Townsend  v. 
Bead,  29  L.  J.  223,  M.  C. ;  5  L.  T.  Rep.  N.  S.  180.) 
But  in  this  case  the  justices  had  a  discretion. 

White  again  submitted  that  the  summary  juris- 


diction meant  by  the  preamble  was  the  ordinary 
summary  jurisdiction.  Here  the  power  of  tho 
magistrate  was  given,  less  by  the  statute  than  by 
the  rules  of  the  society.  Again,  the  first  conviction 
took  place  so  long  ago  as  April  20, 1865.  The  case, 
it  IS  true,  was  appli^  for  within  the  required  three 
days,  and  some  little  time  was  occupied  in  settling 
its  terms,  but  the  application  is  now  stale,  and  only 
part  of  the  interval  is  accounted  for.  And  again, 
the  request  to  state  a  case  only  applies  to  Wadmore's 
case,  and  the  person  who  fl^t  applied  was  Watts, 
the  secretary  of  the  society,  against  whom  the 
complaint  was  made.  He  has  now  withdrawn,  and 
does  not  wish  to  go  on  with  the  matter  at  alL  The 
justices  say  their  authority  to  state  a  case  was 
given  by  Watts,  who  was  the  party  aggrieved  by 
their  decision,  supposing  it  to  be  erroneous.  He 
now  says,  "  I  do  not  want  to  go  on,"  and  so  does  his 
attorney.  The  men  were  reinstated,  and  have  paid 
their  arrears  of  subscription.  The  only  persons 
anxious  to  proceed  are  the  attorneys  on  the  other 
side,  who  say  Watts  was  but  the  officer  of  the 
society,  and  as  the  other  members  are  interested, 
they  can  go  on  without  Watts's  consent. 

Harington  in  support  of  the  rule. — ^As  to  the  last 
point,  21  &  22  Vict  c.  101,  s.  7,  provides  for  this 
vexy  case  (section  read). 

Shee,  J.  held  that  it  did,  but  asked  for  explana- 
tion as  to  the  delay. 

Harington  satisfactorily  accounted  for  this,  which 
had  arisen  entirely  from  abortive  endeavours  to  get 
the  justices  or  their  clerks  to  state  the  case. 

Shee,  J.  thought  the  objection  on  the  ground  of 
delay  had  been  answered,  and  ordered  the  mandamus 
to  issue,  but  as  the  justices  were  the  only  parties, 
and  were  acting  in  their  public  capacity,  no  costs 
would  be  given  against  them. 

Ride  absohiiefor  a  mandamus,  without  costs^ 


Friday,  June  8,  1866. 

(Before  Lush,  J.) 

Ex  parte  Blbwitt,   re  Thb  Justices  of 
Shbopshibe. 

Power  of  justices  to  adjudicate — Lack  of  eotdence-^ 

Certiorart, 

The  Court  wiU  not  grant  a  certiorari  to  bring  up  a  con^ 
viction  by  justices  in  a  matter  over  which  they  have 
jurisdiction,  even  though  it  be  alleged  thai  thmf  con- 
victed without  any  evidence  whatever. 

Garth  moved  for  a  rule  for  a  certiorari  to  bring  up  a 
conviction  by  the  Justices  of  Shropshire  for  removing 
four  cows  from  Cranmere  to  Mirfield,  contrary  to  an 
order  of  Petty  Sessions,  made  on  Nov.  11, 1865,  under 
the  authority  of  an  Order  in  Council  in  pursuance  of 
11  &  12  Vict.  c.  105.  The  ground  of  the  present 
application  was,  that  Blewitt  was  convicted  merely 
on  the  faith  of  a  charge  by  a  police  constable,  with- 
out any  hearing  of  the  complaint,  plea  of  guilty, 
evidence  given,  or  witness  called.  The  def t.'s  affi- 
davit stated  that  the  case  was  called  on ;  the  police 
superintendent  stated  the  charge ;  the  deft,  told  the 
justices  that  he  had  hea^  that  his  son  had  sent 
some  cows,  but  whether  he  had  done  so  or  not,  he 
(the  deft.)  could  not  say.  The  magistrates,  with- 
out hearing  any  evidence,  then  fined  the  deft.  10/L 
and  costs,  and  tills  conviction  it  was  now  sought  to 
bring  up  with  a  view  to  its  being  quashed.  There 
was  an  affidavit  by  the  son  that  he  was  the  person 
who  sent  the  beasts,  and  that  his  father  knew 
nothing  about  it ;  another  son  confirmed  this  by  a 
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feparate  affidayit,  aa  did  also  a  reporter  and  five 
oUier  persona  who  were  present  during  the  pro- 
ceedings. On  the  other  hand,  there  was  an  affi- 
davit hy  the  superintendent  of  police,  saying  that 
he  laid  the  information,  and  had  two  witnesses  in 
attendance  to  prove  the  charge.  The  case  was  called 
on  in  the  usual  way,  and  the  information  was  read 
over,  when  the  applicant  admitted  the  offence,  and 
said  he  was  willing  to  pay  a  small  fine.  The  justices 
retired  to  deliberate,  and  on  their  return  they  fined 
bim  lOL  and  costs,  but  he  said  nothing  about  appeal 
till  after  he  knew  the  amount  of  the  penalty.  The 
justices  and  their  clerk  made  affidavits,  in  which 
they  swore  to  the  same  version  of  the  facts,  but 
these  were  met  by  additional  affidavits  by  a 
person  who  had  been  convicted  of  a  similar  offence 
at  the  same  sitting,  but  whose  case  came  on  before 
that  of  the  applicant,  in  which  that  person  said  that 
all  the  circumstances  to  which  the  justices  and 
their  officers  swore,  really  took  place  with  respect  to 
bin,  and  not  to  Blewitt,  the  applicant. 

Matthews  objected  to  the  use  of  these  further 
aflBidavits. 

Garth  thought  they  should  be  used.  The  case 
was  at  first  intended  to  go  before  the  judge  at 
ebambers. 

Li7BH,J.  thought  they  might  be  used,  the  justices 
to  have  a  right  to  reply  if  they  thought  fit. 

Garth  then  read  the  affidavit  which  set  out  the 
above  facta,  and  stated  that  the  applicant  said  he 
was  not  guilty.  There  were  also  similar  affidavits 
from  six  or  seven  different  persons. 

Lush,  J.  suggested  that  the  justices  should  have 
time  allowed  them  to  answer,  when 

Matthewa  said  he  thought  the  case  iiight  be  got 
rid  of  at  once.  Even  if  the  magistrates  had  con- 
victed without  evidence,  the  rule  must  be  discharged, 
as  the  remedy  by  certiorari  was  taken  away,  except 
where  justices  had  acted  altogether  without  juris- 
diction. 

Ex  parte  Hqpwood^  15  Q.  B.  121. 

Garth  contested  this.  It  would  be  a  monstrous 
thing,  and  contrary  to  all  natural  justice,  if  magis- 
trates should  have  the  power  to  convict  without 
evidence.  A  certiorari  had  been  allowed  to  issue  in 
some  cases  notwithstanding  the  statute,  as  where 
a  conviction  had  been  obtained  by  fraud : 

Paley  on  Convictions,  6th  edit  410: 

Beg.  V.  Gilhfordy  12  Q.  B.  627 ; 

Tony  V.  J^man^  15  M.  &  W.  653 ; 

Reg,  V.  AUeifne,  4£.  &  B.  186 ;  1  Jur.  N.  S.  869. 

LuBH,  J.  thought  these  cases  did  not  apply.  The 
justices  had  jurisdiction  to  enter  upon  the  inquiry, 
and  therefore  the  case  was  not  one  for  certiorari.  The 
proper  course  was  by  appeal.  The  rule,  therefore, 
must  be  refused. 

Matthews  asked  for  costs,  but 

Lush,  J.,  acting  on  the  ordinary  rule  that  no  costs 
were  given  when  cause  was  shown  in  the  first 
instance,  declined  to  grant  them. 

Euh  refusedy  without  costs. 


Rbg.  V,  Pollard  and  othbrb  (Justices  of  the 
West  Riding  of  Yorkshire). 

Obstructing  works  of  local  hoard  of  health — Claim  of 
private  right '-Duty  of  justices  to  state  a  case. 

If  a  deft,  be  charaed  with  obstructing  the  works  of  a  local 
board  of  health,  he  is  not  necessarily  entitled  to  have 
the  case  dismissed  by  the  magistrates  because  the 
obstruction  took  place  m  assertion  of  a  private  right. 
Nor  are  Tustices,  under  such  circumstances,  warranted 
in  refusing  as  frivolous  an  application  to  state  a 
case. 

Field,  Q.  C.  and  Kanplay  showed  cause  against  a 
rule  obtained  by  the  Cleckheaton  Local  Board  of 
Health,  calling  on  the  deft,  and  others,  justices  of 
the  West  Riding,  to  state  a  case  under  20  &  21  Vict, 
c.  48.  The  defts.  had  refused  an  application  made 
to  them  at  the  time  as  being  frivolous.  The  board 
of  health  were  carnring  on  some  drainage  works 
under  the  Public  Health  Act  (11  &  12  Vict.  c.  63), 
B.  45.  One  Nutter,  a  member  of  the  Cleckheaton 
Co-operative  Society,  was  summoned  under  sect. 
148  of  the  same  Act,  for  obstructing  the  works.  All 
he  did  was,  to  fill  up  as  fast  as  it  was  dug  the  trench 
which  the  complainants'  workmen  were  digging  on 
the  premises  of  the  societv.  This  was  manifestly 
not  a  *'  wilful  obstruction  "  within  the  Act ;  and  the 
magistrates  had  done  rightly  in  dismissing  the  com- 
plaint and  refusing  the  api^cation  for  a  case. 

Maule  and  Alfred  Wills  in  support  of  the  rule. — 
The  offence  was  clearly  proved,  and  no  witnesses 
were  called  on  behalf  of  the  deft.  Nutter.  The 
magistrates  mentioned  several  legal  objections,  and 
referred  to  11  &  12  Vict.  c.  63,  s.  143,  and  ulti- 
mately dismissed  the  case.  They  then  certified 
under  20  &  21  Vict.  c.  48,  s.  4,  that  the  application 
to  state  a  case  was  frivoloua.  The  affldavita  were 
read,  from  which  it  appeared  that  the  justices 
thought  the  Act  did  not  apply. 

Kemplay,  in  reply,  urged  that  the  affidavits  were 
insufficient*  aa  they  did  not  show  that  sect.  45  had 
been  compUed  with.  Also  that  the  decision  was 
manifestly  on  the  facts  and  not  on  the  law. 

Lush,  J.  said: — ^The  contrary  appears.  The 
justices  clearly  had  decided  a  matter  of  law,  for 
they  had  based  their  opinion  on  the  construction  of 
the  cited  sections  of  the  Act.  The  rule  must  be 
made  absolute. 

—  Rule  absolute. 

Reo.  v.  Botcott. 

Conetruction  of  5  {r  6  WiU.  4,  c.  76,  sects.  9  and  28— 
**  Occiq}y  "  and  "  inhabit." 

To  qualify  under  the  above  sections,  it  is  sufficient  if  a 
municipal  officer  has  bond  fide  a  place  of  "  residence  " 
within  the  borough,  even  though,  from  fortuitous 
circumstances,  he  aoes  not  sle^  there. 

Huddkston,  Q.  C.  and  Crompton  ffutton  showed 
cause  against  a  rule  obtained  by  Griffits  calling  on 
the  deft,  to  show  by  what  authority  he  claims  to 
exercise  the  office  of  alderman  of  Kidderminster. 
The  rule  had  been  obtained  on  several  grounds,  all 
but  one  of  which  had  been  answered  by  the  deft.'s 
affidavits.  The  other  was  a  matter  of  legal  con- 
struction, upon  which  depended  the  question  whether 
the  deft,  was  entitled  to  be  on  the  burg^ss-list  as 
one  who  was,  on  the  81st  Aug.  1865,  and  for  the 
whole  of  the  two  preceding  yean,  an  "inhabitant 
householder  "  within  the  meaning  of  the  Act.  By 
5  &  6  Will.  4,  c.  76,  s.  28,  an  ^derman  must  be 
entitled  to  be  on  the  burgess-list.  By  sect.  9  of  the 
same  Act  every  one  entitled  to  be  on  that  list 
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must  be  a  person  of  fall  age,  and  must  possess 
certain  specified  qoallfications.  He  is  not  so 
entitled  unless  he  has  occupied  a  house,  ware- 
house, counting-house,  or  shop  within  the  borough, 
and  has  idso  b^n  an  inhabitant  householder  within 
the  borough,  or  within  seven  miles  thereof,  on  the 
last  day  of  August  in  the  year,  and  the  whole  of  the 
two  preceding  years.  There  are  also  provisions  as 
to  payment  of  rates,  about  which  no  question  arises. 
The  deft,  is  a  solicitor  in  Kidderminster, who  has  held 
office  as  alderman  and  as  mayor  under  the  qualifica- 
tion now  objected  to.  He  is  on  the  burgess-list,  and 
is  duly  enrolled.  He  was  objected  to  in  1862  by  one 
Greorge  Hathaway,  but  the  revising  barrister  decided 
n  his  favour.  His  premises  consisted  of  a  bouse,  on 
the  ground  floor  of  which  was  his  office,  and  above 
ithat  were  sitting  and  bed  rooms  in  which  he  and  all 
his  family  had  till  recently  resided.  Down  to  the 
present  time  his  son  and  his  friends  had  frequently, 
and  his  servants  had  constantly,  slept  in  the  house, 
and  he  had  always  had  a  bed  there  for  himself, 
though,  as  it  happened,  it  had  never  been  occupied 
for  the  last  three  years.  The  only  reason  for  this 
was  that  the  deft.'s  wife's  health  forbade  her 
residing  in  the  town,  and  the  deft  had  taken  apart- 
ments for  her  at  Cheltenham  and  Malvern,  and 
latterly  Angborough  and  Frant,  which  last-named 
places  are  within  two  miles  of  the  borough  boundary, 
to  and  from  which  the  deft,  goes  daily  to  his  place 
of  business  in  Worcester-street,  Kidderminster. 
This  is  a  perfectly  good  qualification.  As  to  "  occu- 
pation "  there  is  no  dispute,  but  it  is  good  also  as  to 
**  residence."  The  affidavits  show  that  the  deft, 
keeps  his  bed,  his  servants,  his  wines,  and  his 
library  in  the  house ;  that  he  takes  his  meals  there, 
and  uses  it  in  all  respects  as  his  place  of  dwelling 
except  that,  for  a  temporary  reason,  he  does  not 
sleep  there  at  nights.  He  is  a  householder  by  reason 
of  the  house  he  holds,  and  he  is  also  an  inhabitant 
living  within  the  required  distance.  The  policy  of 
the  Act  seems  to  be  to  require  the  mayor  and 
aldermen  to  be  persons  of  some  substance,  and  to 
live  so  near  to  the  spot  as  to  be  within  call  when 
wanted.  The  deft,  fulfils  both  these  conditions. 
Be  Creek,  8  B.  &  8.  469,  is  the  only  thing  in  point, 
but  Ghitty's  Statutes,  2nd  voL  964,  says  the  occu- 
pier of  a  house,  shop,  &c.,  is  not  entitled  to  be  on 
the  burgess-roll,  unless  he  also  holds  a  house.  But 
this  deft,  has  the  house  in  Worcester-street,  Kidder- 
minster. 

LcsH,  J. — ^And  says  that  is  his  only  fixed  resi- 
dence. 

Cranston  Hution, — ^The  only  way  the  pit.  can  put 
his  case  is,  that  a  man  cannot  be  the  occupier  of  the 
same  tenement  in  respect  of  which  he  claims  to  be 
householder.  The  deft,  is  a  householder  in  respect 
of  the  tenement  in  Worcester-street ;  and  if  he  does 
not  inhabit  there  he  inhabits  within  seven  miles, 
therefore  qudcunque  via  data,  the  objection  fails. 
But  his  lodgings  are  taken  from  week  to  week,  and 
his  holding  them  may  cease  at  any  moment.  They 
are  not  his  domicil.  The  pit.  must  go  this  length, 
that  if  a  man,  from  delicate  health  or  any  cause, 
does  not  sleep  in  his  usual  place  of  abode,  he  loses 
his  qualification. 

Huddleston,  Q.  C. — And  that  would  disqualify  the 
'  whole  corporation  of  London. 

Griffits  in  support  of  the  rule. — The  question  is 
narrowed  to  this :  Does  the  deft,  occupy  a  house, 
&c.  ?  and  is  he,  in  addition,  an  inhabitant  house- 
holder in  the  borough  ?  The  Act  requires  both. 
It  is  very  singular,  but  the  Act  does  not  say 
occupy  or  inhabit  any  house,  but  "occupy  any 
house,"  &c,  '*  and  during  the  same  time  shall  also 
have  been  an  inhabitant  householder  within  the 


borough,  or  within  seven  miles  thereof."  There  is 
a  broad  distinction  between  the  two.  Take  the 
case  of  a  lodging-house  keeper,  who  has  his  furni- 
ture and  servants  in  a  house  in  town,  but  himself 
lodges  away.  He  is  occupier  of  the  house,  but 
not  inhabitant. 

LnsK,  J.~I  am  inclined  to  be  with  you,  that 
habitation  must  be  qua  householder,  and  not  qua 
lodger.  But  is  it  not  enough  to  hold  a  house 
and  inhabit  it  constructively?  The  registration 
cases  seem  to  show  that  it  is. 

GTiffit8.^The  words  of  the  statutes  dififer.  Suppose 
a  barrister  takes  chambers,  and  puts  a  bed  there ; 
that  would  not  g^ve  him  a  right  to  say  he  in- 
habits. 

Lush,  J.— Tour  argument  involves  the  proposi- 
tion that  a  man  must  actually  sleep  in  the  house 
he  inhabits.  Suppose  he  sleeps  there  only  one 
night  in  the  two  years. 

Griffite.'—Th&t  will  not  do. 

Lush,  J.<— Then  how  many  will  ? 

Griffits. — ^It  is  for  the  jury.  The  whole  question 
is  whether  inhabiting  is  colourable  or  real. 

Lush,  J. — ^Tbe  rule  roust  be  discharged.  The 
deft,  is  occupier  of  an  entire  house,  and  is  therefore 
within  sect.  9  if  he  also  inhabits  the  house.  I 
agree  with  Mr.  Qriffits  that  he  must  inhabit  a  hotue 
within  the  borough,  or  within  seven  miles;  and 
looking  at  the  facts,  I  am  of  opinion  that  Mr. 
Boycott  does  so  inhabit  this  house  in  Worcester- 
street,  Kidderminster.  He  has  no  other  fixed 
residence ;  he  takes  his  meals  there,  has  his  furni- 
ture, wines,  and  library  there ;  his  son,  his  friends, 
and  his  servams  sleep  there,  and  he  only  docs  not 
sleep  there  himself  because  of  the  state  of  his  wife's 
health.  It  is  impossible  to  say  that  a  man  must 
always  sleep  in  the  house  he  inhabits,  and  the  role 
must  therefore  be  discharged  with  costs. 

Rule  duchar^ed,  with  costs. 


Rbo.  v.  Hbtworth  and  othbbs  ^Justices  of 
the  West  Derby  Hundrea). 

UnJicensed  slaxighterkouse — Conviction  Jbr  using, 

A  conviction /or  ^*  using**  cm  unlicensed  slaughteHiouss 
under  10  ^  11  Vict,  c.  34,  s.  126,  cannot  be  sus- 
tained against  a  person  toko  merely  pays  the  owner  of 
the  premises /or  being  allowed  to  kiU  animals  there. 

Brown,  Q.  C.  showed  cause  against  a  rule  ob- 
tained by  Charles  Russell,  calling  on  the  defts.  to  state 
a  case  under  20  &  21  Vict.  c.  48.  Richard  Harold 
was  charged  with  unlawfully  "using  "  as  a  slaughter- 
house a  certain  place  which  had  not  been  licensed  as 
required  by  10  &  11  Vict.  c.  34,  s.  126.  Sect.  126 
gives  power  to  the  Public  Health  Commissioners  to 
register  existing  slaughterhouses  ;  sect.  126  imposes 
a  penalty  of  6L  for  using  or  sufiFering  to  be  used  an 
unlicensed  place,  and  6^  for  every  subsequent  day 
during  whidi  it  shall  be  so  used.  Harold,  a  work- 
man employed  by  Bennett,  a  butcher,  drove  some 
cattle  to  an  unlicensed  slaughterhouse  belonging  to 
the  New  Cattle  Market  Company,  to  whom  he  paid 
2s.  per  head  for  the  use  of  the  place  and  the  necessary 
tackle.  There  were  other  persons  on  the  premises, 
and  Harold  had  access  only  to  part  of  the  build- 
ing. It  was  objected  that  Harold  was  not  the 
occupant  of  the  slaughterhouse,  and  also  that  the 
information  should  have  been  laid  against  the 
I  slau^terhouse    company.    But   this  had    already 
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been  done,  and  the  company  had  been  conTicted  in 
a  penalty  of  50L  and  costs.  Thej  applied  for  a 
case,  which  was  granted,  but  which  had  not  yet 
been  argued.  The  justices  had  refused  as  frivolous 
an  application  by  Harold  for  a  case.  His  point 
was  that  no  one  but  the  tenant  or  occupier  of  the 
slaughterhouse  could  be  convicted  under  10  &  11 
Vict.  c.  34,  8.  126,  reading  the  words  "  used  and 
occupied  "as  in  an  action  for  use  and  occupation. 
But  this  would  make  the  entire  evasion  of  the 
statute  perfectly  easy.  The  company  occupy  but 
do  not  use,  and  the  butcher  uses  the  place  to 
slaughter  his  sheep  but  does  not  occupy  it,  so  that 
neither  of  them  can  be  convicted,  and  the  Act 
becomes  a  nullity.  The  statute  means  that  any 
one  is  liable  to  a  penalty  who  *^  uses  "  the  place  for 
slaughtering  purposes,  but  the  other  side  say  that 
no  one  can  be  convicted  unless  he  holds  the  place 
as  a  tenant. 

Lush,  J. — ^The  licence  in  these  cases  is  given  to 
the  place,  as  was  held  in  Heg.  v.  StrugneU,  18  L.  T. 
Bep.  N.  S.  488,  which  was  in  respect  of  a  licence 
for  dramatic  entertainments.  The  owner  ^  uses  " 
the  place  by  letting  it  out.  The  licence  is  not  to  the 
person,  but  to  the  place,  and  the  penalty  is  not  im- 
posed on  every  person  who  shall  slaughter  cattle  in 
an  unlicensed  place,  but  on  every  person  who 
<* uses'*  a  place  without  a  licence.  Sect.  127,  as 
well  as  the  two  preceding  sections,  show  that  the 
licence  is  given  to  the  place  only.  The  rule  must  be 
made  absolute. 

AspincJL,  Q.  C.  and  duu*  JRusseH,  in  support  of  the 
rule,  were  not  called  on. 

Ruk  abaohUe  to  state  a  case. 


OBOWK  OASES  SESEBVED. 

Beported  by  Jomr  Thompson,  E«i.,  Barrlster-at-Law. 

Saturday,  June  9,  1866. 

(Before  Esls,  C.  J.,  Mabtin,    Bramwxll,   and 
Chaknbix,  BB.,  and  Shxe,  J.) 

Rbo.  v.  Bobbrt  Barnes. 

hanxtt^ — Proptpriy — Master  and  servant —  Wages, 

It  was  the  custom  of  the  employer's  cashier  to  indose  in 
a  paper  the  wages  of  all  the  men  working  together  in 
one  room,  inside  which  ufas  written  the  names  of  the 
men  to  whom  the  money  was  to  he  paid,  and  the  sum 
due  to  each.  By  arrangement  among  the  men  in  each 
room,  one  of  than  went  to  the  cashier  on  the  pay  day 
for  the  wages  of  all  the  men  in  the  room  and  paid  over 
the  amount  due  to  each. 

The  prisoner,  one  of  the  workmen  who  had  been  sent  in 
the  usual  way  by  his  fellow-workmen,  and  received  in 
a  wrapper  the  wages  of  the  men  working  in  his  room, 
instead  of  payinq  over  the  wages  to  each,  absconded 
and  appropriatea  the  money  to  his  own  use : 

Held,  that  he  could  not  be  convicted  on  an  indictment 
(haraing  him  with  stealing  the  moneys  of  his  employers, 
for  we  prisoner  was  the  agent  of  his  feUow-uforJanen, 
and  the  handing  the  money  over  to  him  by  the  cashier 
was  ajaayment  by  the  employers. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Recorder  of  Bolton. 

Bobert  Barnes  was  tried  before  me  at  the  General 
Quarter  Sessions  of  the  Peace  for  the  borough  of 
Bolton,  holden  on  the  12th  April  1866,  on  an  indict- 
ment which  charged  him  with  stealing  a  sum  of 
W,  6s.,  the  moneys  of  Beuben  Smith  and  others. 

The  evidence  was  as  follows : — 

Reuben  Smith : 

On  the  16tli  Dec.  lut  the  prisoner  was  a  fellow-workman 


with  me  at  Ormrod  and  HardoasUe'e.  The  prisoner, 
mvaelf,  and  two  others  worked  In  the  same  room. 
It  had  been  omr  cnstom  for  one  of  as  to  go  every  fortnight  to 

St  the  wages  of  the  four  from  the  cashier,  and  to  pay  over 
B  amonnt  due  to  each.  We  did  this  by  tuma  On  the  16th 
Deo.  last  It  was  my  tarn  to  go  for  the  wagea  The  wages  due 
to  me  on  that  day  came  to  about  5JL  Qt.  6d  I  cannot  speak  to 
the  pence.  The  prisoner  asked  me  if  he  might  fetch  the 
wages  this  time.  I  said,  **  Tea ;  but  yon  must  fetch  them 
again  when  It  comes  to  your  torn."  He  said  he  would.  At 
twelve  o'clock  the  prisoner  went  to  get  the  wages.  He  did 
not  come  back,  and  never  gave  me  my  wages. 

Cross-examined : 

We  used  to  get  the  fonr  men*B  wages  in  a  lump,  and  pay 
them  over  in  separate  shares. 

Thomas  Unsworth : 

I  worked  in  (he  same  room  with  prisoner  and  Beuben 
Smith  on  the  16th  Dec.  last  Hv  share  of  wages  on  that 
day  was  about  ZL  18c  On  that  day  prisoner  went  for  my 
wagea    He  never  i>aid  them  to  me. 

Peter  Critchley : 

I  worked  in  the  same  room  with  the  prisoner  on  the  16th 
De&  last  On  that  day  M.  8«.  lldL  was  due  to  me  for  wages. 
Prisoner  went  to  get  the  wages.  He  has  not  paid  me  my 
share. 

John  Makin : 

I  am  cashier  for  Ormrod  and  Ga  On  the  16Ui  Dec.  last 
the  prisoner  came  to  me  for  his  wages,  and  those  of  the  other 
witnesses,  llie  account  of  wages  due  to  ea(^  was  made 
out  in  my  office  under  my  superintendence,  but  I  camot  say 
exactly  how  much  was  due  to  each  on  the  day  In  question. 
When  the  prisoner  came  to  me  I  believe  I  said,  '*  Whose 
wages  are  yon  come  for.**  He  answered,  "  No  6  Sovereign.'* 
No.  6  Is  the  number  of  the  room  in  which  the  prisoner  and 
the  others  worked,  and  ''Sovereign  '*  Is  the  name  of  the  milL 
I  had  the  money  In  one  sum  wrapped  up  in  a  paper.  Our 
custom  was  to  wrap  up  the  wages  for  each  room  In  a  separate 
paper,  inside  which  was  written  the  names  of  the  parties  to 
whom  they  were  to  be  paid,  and  the  sum  due  to  each,  and 
this  was  done  on  the  present  occasion.  On  the  16th  Dec.  I 
lumded  the  money  to  the  prisoner  wrapped  up  in  a  paper 
in  the  usual  way.  The  sum  which  I  handed  to  the  prisoner 
was  18t  fii.  Id,  and  it  was  made  up  of  At.  Id  In  copper,  1(ML  in 
silver,  and  9L  in  gold. 

On  this  evidence  it  was  objected  by  counsel  for 
the  defence,  that  the  indictment  could  not  be  sus- 
tained, because  the  money  alleged  to  have  been 
stolen  was  not  the  property  of  the  prosecutor,  but 
that  of  his  employers,  Messrs.  Ormrod  and  Co.,  and 
I  was  of  this  opinion. 

Counsel  for  the  prosecution  thereupon  applied  to 
have  the  indictment  amended,  by  alleging  tiiat  the 
money  in  question  was  the  property  of  Messrs. 
Ormrod  and  Co.,  and  I  ordered  the  indictment  to 
be  amended  accordingly  by  inserting  therein  the 
words  *'  Peter  Ormrod  and  another  "  instead  .of  the 
words  **  Reuben  Smith  and  others.'* 

Counsel  for  the  prisoner  did  not  address  the  jury 
or  call  witnesses,  but  he  contended  that  the  above 
evidence  was  not  in  point  of  law  sufficient  to  warrant 
a  conviction  on  the  indictment  as  amended,  either  at 
common  law  or  under  the  24  &  25  Vict.  c.  96,  s.  3. 

I  then  summed  up  the  evidence,  and  the  jury 
found  the  prisoner  gi^ty,  but  on  the  application  of 
counsel  for  the  prisoner,  I  admitted  him  to  bail  to 
come  up  for  judgment  when  called  upon,  and  I 
reserved  the  above  question  for  the  opinion  of  this 
court.  John  A.  Russell,  Recorder. 

Sleigh  for  the  prosecution. — ^The  conviction  ought 
to  be  sustained.  It  was  the  custom  for  the  prose- 
cutors* cashier  to  wrap  up  the  wages  for  the  men  in 
each  room  in  one  sum  in  paper,  and  on  the  occasion 
in  question  the  money  so  wrapped  was  delivered  to 
the  prisoner,  and  the  sum  due  to  each  man  was 
written  inside.  The  prisoner  had  to  give  out  each 
man's  wages  to  him,  and  until  he  had  so  distributed 
it,  the  money  belonged  to  the  prosecutors.  [MAirrnr, 
B. — Suppose  the  men  had  sued  the  prosecutors  for 
their  wages,  and  l^ey  had  pleaded  payment,  what 
answer  could  they  have  had  to  the  plea?  They 
sent  the  prisoner  for  their  wages,  and  the  pro- 
secutors paid  him.  That  was  a  discharge  to  them.] 
llie  present  case  is  like  Lavender*s  case,  2  East  P.  C, 
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c  16,  8. 15,  where  it  was  held  that  a  seryant  going 
off  with  money  giren  to  him  bj  his  master  to  carry 
to  another,  and  applying  it  to  his  own  use,  was 
guilty  of  larceny.  So  where  the  prisoner,  who  was 
occasionally  employed  by  the  prosecutors  as  a 
clerk,  having  receired  from  them  a  cheque  payable 
to  a  creditor,  appropriated  it  to  his  own  use,  it  was 
held  larceny :  (Rex  v.  Metcalfe,  Ry.  &  Moo.  433.)  In 
Rex  T.  Gooik,  C.  &  M.  682,  where  a  sum  of  money 
was  given  to  a  servant  to  be  disbursed  in  a  par- 
ticular way,  and  instead  of  so  disbursing  it  the 
servant  appropriated  it  to  his  own  use,  the  servant 
was  held  guilty  of  larceny. 

Bbamwbll,  B. — In  all  those  cases  the  persons  to 
whom  the  money  was  to  be  paid  had  a  claim  on  the 
masters  after  the  felony  was  committed.  If  you 
could  make  out  that  the  prisoner  was  the  agent  of 
the  prosecutors  until  the  money  reached  the  severU 
men,  it  would  be  a  different  matter. 

Sheb,  J. — ^There  is  another  XK>int  here.  Some  of 
the  money  was  the  prisoner's  own,  and  it  was  not 
separated  from  the  rest. 

No  counsel  appeared  for  the  prisoner. 

Erle,  C.  J. — ^We  are  of  opinion  that  the  convic- 
tion shtfold  be  quashed.  The  prisoner  is  charged 
with  stealing  the  money  of  Messrs.  Ormrod  and  Co. 
It  appeared  that  it  was  the  custom  of  Messrs. 
Ormrod  and  Co.  to  pay  their  workmen  on  a  given 
day  in  this  way.  The  men  working  together  in  a 
room  sent  one  of  themselves  for  their  wages,  which 
he  brought  back  in  a  lump  sum  wrapped  up  in 
pai)er,  with  the  name  of  each  man,  and  the  amount 
he  was  to  receive  written  inside.  On  the  day  in 
question  the  prisoner  was  selected  as  the  man  to  be 
sent  for  the  wages  of  the  room,  and  the  cashier  had 
the  sum  wrapped  up  in  paper  ready  for  him,  and  he 
delivered  the  money  so  wrapped  up  to  the  prisoner. 
The  prisoner  was  sent  as  the  agent  of  the  men  in 
the  room,  and  he  was  the  agent  for  all  those  parties. 
Messrs.  Ormrod  and  Co.'s  cashier  paid  their  work- 
men, and  discharged  themselves  from  further 
liability  the  moment  the  cashier  put  into  the 
prisoner's  hands  the  money  belonging  to  the  other 
workmen.  The  prisoner,  Uierefore,  is  not  rightly 
convicted  of  stealing  the  moneys  of  Messrs.  Ormrod 
and  Co. 

The  rest  of  the  Court  concurring. 

Conviction  quashed. 

Saturday^  Juns  9,  1866. 

(Before   Erlb,    C.  J.,    Martin,   Bramwell,   and 
Channell,  BB.,  and  Sheb,  J.) 

Reo.  v.  Samuel  Bower. 

Embezzlement — C^k  or  servant — Agent  to  a  coal 

merchcmt, 

A,  agreed  to  engage  B.  as  agent  or  traveller  for  the  sale 
of  coals  at  a  salary  of  one  guinea  per  week,  and  \s. 
per  ton  as  commission  on  coais  sold,  and  Sdper  ton  on 
coals  sold  to  dealers  procured  btf  B,  as  customers,  B. 
agreed  to  collect  all  moneys  in  connection  with  his 
orders;  the  commission  not  to  be  due  until  the  money 
was  received  by  A  ;  moneys  received  by  B,  not  to  be 
kept  more  than  one  week  in  his  hands  : 

Held,  that  under  that  agreement  B.  was  clerk  or  servant 
within  24  ^  25  Vict.  c.  96,  s.  68. 

After  B.  had  been  in  AJs  service  about  a  yeaf  the 
prisoner  was  desirous  ofseVing  coals  by  retail  on  his 
own  account ;  and  A.  agreed  to  supply  him  with  coals, 
and  then  made  the  following  alteration  in  their  agree- 
ment :  ^^  As  you  are  now  going  into  the  retail  coed  trade 
on  your  own  account,  we  think  it  best  to  have  a  proper 


understanding,  and  in  future  we  pay  you  a  commission 
only ;  your  salary  will  he  stopped  from  this  date. 
There  u  a  large  amount  against  you,  and  we  request 
you  to  do  aUyou  can  to  get  it  in:^ 

Held,  that  under  this  new  agreement  B.  was  not  a  clerk 
or  servant  within  the  statute. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Assistant  Judge  of  the  Middlesex  Sessions. 

Samuel  Bower  was  tried  before  me  at  the  SesBions 
of  the  Peace  for  Middlesex  on  the  10th  Jan.  1866, 
upon  an  indictment  which  charged  him  with  having 
feloniously  embezzled  several  sums  of  money,  the 
property  of  John  Clark,  by  whom  it  was  alleged  he 
was  employed  as  clerk  and  servant. 

The   prisoner  was  employed  by  the  prosecutor 

under  an  agreement  dated  May  9,  1864,  of  which 

the  following  is  a  copy : 

Memonmdam  of  agreement  made  and  entered  fnto  thla 
ninth  day  of  Hay  one  thonsand  eight  hundred  and  slxty-fonr, 
between  Samoel  Bowera,  of  71,  Upper-street,  Pimlico,  of  the 
one  part,  and  Bobert  SUrrow,  John  Clark,  and  John  Quick, 
ooal  owners  and  merchants,  of  157,  Qreat  Portland-etreet, 
Saint  Marylebone,  both  in  the  county  of  Middlesex,  of  the 
other  part,  witueseeth  as  folIowa|:  That  the  said  Samuel 
Bowers  hereby  agrees  to  become,  and  the  said  Sldrrow, 
Clark,  and  Quick  agree  to  engage  the  said  Samuel  Bowers  as 
their  agent  or  traveller  for  the  sale  of  coals ;  one  guinea  per 
week  to  be  paid  to^the  said  Samuel  Bowers  as  salary,  and  one 
shilling  per  ton  to  be  paid  as  commission  upon  all  coals  sold 
by  him  when  the  prices,  realised  are  in  accordance  with  the 
current  prices  deliVered,  any  dealers  he  may  be  the  means  of 
securing  aecustomers  to  the  wharf,  sixpence  per  ton  to  be  paid 
for  such  senrices;  two  shillings  and  sixpence  to  be  paid  for 
cartage  and  delivery  of  coals.  The  said  Samuel  Bowers 
likewise  agrees  to  collect  all  moneys  in  connection  with  his 
orders ;  but  the  said  Skirrow,  Clark,  and  Qniok  will  not  hold 
him  responsible  for  any  bad  debts  that  may  be  contracted, 
but  expects  him  to  be  as  cautious  as  praotlcabie  in  securing 
good  and  solvent  customers.  The  before^nentionedr  com- 
mission not  to  become  due  until  tiie  money  has  been 
received  by  the  said  Skirrow,  Clark,  and  Quick.  The  said 
Samuel  Bowers  also  agrees  not  to  keep  or  retain  in  his  pos- 
session moneys  ooUeoted  on  behalf  of  the  said  Skirrow, 
Clark,  and  Quick,  mora  than  one  week  from  the  date  of 
reoelyingthe  same.  The  said  Skirrow,  Clark,  and  Quick 
agree  to  take  the  board  and  blinds  now  fit  up  at  the  residence 
ci  the  said  Samuel  Bowers  at  the  cost  price  to  him,  on  con- 
dition that  they  have  free  use  without  charge  of  that  part  of 
his  residence  now  used  as  an  oiBoe.  It  is  mutually  agreed  that 
should  dissatisfaction  arise  on  either  side  a  month*s  notice  in 
writing  must  be  given.  Aa  witness  our  hands  the  day  and 
year  as  before  mentioned. 

Witness,       )  Skirbow,  Claxx,  and  Quick. 

William  Clark.  )  Saxuxl  Bowiaa 

In  June  1865  the  prisoner  was  desirous  of  selling 
coals  by  retail  on  his  own  account,  and  the  prosecu- 
tor consented  to  supply  him  with  coals  for  that 
purpose,  but  then  made  an  alteration  in  the  mode  of 
remunerating  him,  which  is  specified  in  a  letter  of 
whidi  the  following  is  a  copy : 

Chief-office,  157,  Great  Portland-street,  W., 

London,  8rd  June  ISfiS. 
Mr  Samuel  Bower. — Dear  Sir,— As  you  are  now  going  into 
the  retail  ooal  trade  on  your  own  account,  we  think  it  best  to 
have  a  proper  understanding,  and  in  future  we  pay  you  a  com- 
mission only ;  your  salary  will  be  stopped  from  this  date.  We 
find  a  very  laige  amount  standing  against  you,  and  We  par- 
ticularly request  yon  to  do  all  you  possibly  can  to  get  It  in ;  the 
writer  will  wait  upon  yon  on  Wednesday,  at  the  usual  time, 
and  hope  yon  will  have  a  lane  amount  of  money  ready.— 
Youra  truly,  Skibbow,  Clabx,  and  Quick. 

The  prisoner  consented  to  the  proposed  alteration, 
and  continued  to  obtain  orders  from  various  persons 
for  coals,  which  were  supplied  by  the  prosecutor, 
the  iuYoices  being  made  out  in  the  name  of  the 
prosecutor's  firm,  and  in  the  three  instances  charged 
m  this  indictment  such  invoices  were  produ(fed  by 
the  customers  who  proved  payment  of  the  several 
amounts  in  such  invoices  to  the  prisoner,  whose 
receipt  was  attached  to  each  invoice.  The  prisoner 
did  not  account  to  the  prosecutor  for  either  amount 
The  manner  of  accounting  was  for  the  prosecutor  to 
call  on  the  prisoner  weekly,  who  then  paid  him  a  sum 
of  money  on  account  of  what  he  had  received,  and 
once  a  month  the  prisoner  attended  at  the  pro- 
secutor's office,  when  the  names  of  the  customers 
who  had  been  supplied  with  coals  were  called  over, 
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tod  the  inisoner  stated  whether  they  had  paid, 
bailing  orer,  hi  respect  of  the  amounts  he  feported 
as  having  beoa  paid,  the  surplus  beyond  his  weekly 
payments  on  account.  He  did  not  report  that 
eiuer  of  the  sums  in  this  indictment  had  been  paid, 
but  on  the  contrary  represented  them  as  still  due 
tfter  he  had  receiyed  the  money.  The  coals  sup- 
plied for  the  purpose  of  his  retail  trade  were  charged 
to  him  as  to  other  customers,  but  this  account  was 
kept  quite  distinct  from  the  account  of  the  moneys 
leoeiTed  by  the  prisoner  on  flie  prosecutor's  account. 

Hie  sums  aifeged  to  have  been  embezzled  were 
not  recelTed  by  the  prisoner  until  after  the  second 
^ment  had  been  made;  and  at  the  prisoner's 
of  business  a  board  was  exhibited  describing 
as  agent  to  the  prosecutor ;  and  it  was  contended 
tiiat  he  was  not  a  derk  or  senrant  to  the  prosecutor 
within  the  meaning  of  the  statutes. 

I  declined  to  stop  the  case,  and  the  juiy  found  the 
prisoner  guilty ;  judgment  bung  respited  until  the 
epiidon  <rf  the  Court  of  Criminal  Appeal  is  pro- 
nounced upon  the  above  objection. 

The  question  for  the  opinion  of  this  honourable 
court  is,  whether  the  prisoner,  under  the  circum- 
stinces  herein  stated,  was  a  clerk  or  servant  to  the 
prosecutor  so  as  to  be  liable  to  be  convicted  of  the 
crime  of  embezzlement. 

W.  H.  Bodkin, 
Assistant  Judge,  Middlesex  Sesssions. 

CUZiM  for  the  prisoner.— It  is  submitted  that  the 
conviction  cannot  be  sustained.  The  prisoner  was 
not  a  derk  or  servant  to  the  prosecutor,  but  an 
agent  only.  The  case  of  Reg.  t.  WaUxr,  8  Cox 
C.C.;  Dears .&  B.  600,  is  applicable.  There  it 
was  hdd,  that  a  person  was  not  a  derk  or  servant, 
but  an  agent  only  under  these  circumstances ;  the 
prisoner,  a  keeper  of  a  refreshment-house  at  B., 
was  engaged  by  the  prosecutors,  manure  manufac- 
turers, to  get  orders,  which  were  supplied  from 
their  stores  at  B.,  which  were  under  the  prisoner's 
control;  It  was  his  duty  to  collect  money  and 
pay  it  over  at  once ;  he  had  also  to  send  weekly 
accounts  of  sales  and  receipts;  he  was  paid  by 
commission,  and  called  agent  for  B.  district.  After  he 
had  been  so  engaged  for  a  time  he  signed  a  proposal 
to  a  guarantee  sodety,  stating  therein  that  hUi  salary 
was  IL  per  year  besides  commission,  whidi  the  pro- 
secutors had  agreed  to  ^ve.  In  that  case  Bram- 
well,  B.  put  it  as  the  test  in  the  case  of  master  and 
•ervant,  that  a  master  had  a  right  to  say,  not  only 
what  was  to  be  done,  but  when  and  how  it  should  be 
done.  Here  the  prosecutor  had  no  control  over  the 
prisoner's  time ;  there  was  no  compulsion  on  him  to 
get  orders.  So  in  lUg,  v.  MaVj  8  Cox  C.  C.  421, 
where  the  prisoner  was  allowed  a  commission  upon 
all  business  he  did  for  the  prosecutors,  and  it  was 
his  duty  to  account  for  any  money  he  might  receive 
immediatdy  jon  the  recdpt  of  it,  it  was  held  that  he 
%as  not  a  derk  or  servant.  In  that  case  Cockbum, 
C.  J.  said,  that  to  constitute  the  relation  of  master 
and  servant,  the  master  must  have  a  right  to  order 
the  servant  to  go  here  and  there  and  to  do  this  and 
that.  No  sush  relation  existed  in  this  case.  The 
caseof  IUg,T.  Tite,  8  Cox  C.  C.  458;  1  L.  &  C. 
29,  only  dedded  that  a  traveller  was  not  prevented 
from  being  a  servant  of  one  employer,  the  status 
of  master  and  servant  existing  between  them  by 
reason  of  his  having  liberty  to  obtain  orders  for  others 
at  the  same  time.  But  the  facts  in  this  case  do  not 
create  the  relation  of  master  and  servant ;  the  pro- 
secutor could  not  order  the  prisoner  to  go  to  A.  B. 
and  collect  the  money  owing  from  him. 

Metcalfe  for  the  prosecution.— The  question  is 
vliether  there  was  any  evidence  to  go  to  the  jury  that 
the  prisoner  was  derk  or  servant  of  the  prosecutor? 
It  was  a  question  of  fact  for  the  jury  to  dedde : 
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(per  Pollock,  C.  B.,  in  lUg.  v.  Tite;  Reg,y.  Chaters, 
9  Cox  C.  C.  I.)  Up  to  the  time  of  the  alteration  of 
the  terms,  the  prisoner  was  beyond  a  doubt  the 
servant  of  the  prosecutor.  [By  the  Coubt. — We 
agree  with  you  so  far.  The  one  guinea  per  week 
for  salary  makes  him  a  servant  Shxk,  J. — ^But  the 
letter  of  June  1865  recognises  an  independent  status 
of  the  prisoner :  that  he  is  going  into  trade  on  hia 
own  account ;  tnat  the  salary  is  to  cease,  and  com- 
mission only  to  be  pavable.]  In  Bex  v.  Battyj  2 
Moa  C.  C.  257,  it  was  held  that  a  person  might  be 
servant  to  half  a  dozen  persons,  and  have  an  in- 
dependent business  of  his  own  at  the  same  time.  In 
R^.  V.  Tiie,  Williams,  J.  said  that  he  concurred  in 
Bf^.  V.  Afotf  on  the  ground  that  it  was  no  part  of  the 
prisoner's  duty  in  that  case  to  receive  money.  Pay- 
ment by  commission  is  only  a  mode  of  payin^p 
wages;  it  is  a  mode  of  estimating  the  amount  to 
be  paid.  In  Rbx  v.  Carr,  Buss.  &  By.  198,  which  ia 
like  this  case,  a  commerdal  traveller  was  held  to  be 
a  servant  under  these  circumstances :  He  was  in- 
dicted for  embezzling  the  property  of  his  employers, 
Stanley  and  Co.  He  was  employed  by  them  and 
other  houses  as  a  traveller  to  take  orders  for  goods, 
and  collect  money  for  them  from  their  customers. 
He  did  not  live  in  the  house  with  them.  He  was 
paid  by  a  commission  of  5  per  cent,  on  all  goods 
sold,  whether  he  received  the  price  or  not,  provided 
they  proved  good  debts.  He  had  also  a  commission 
upon  all  orders  that  came  by  letter,  whether  from 
him  or  not.  He  was  not  allowed  anything  for  his 
expenses  on  journeys.  Having  been  convicted 
of  embezzling  money  the  property  of  Stanley  and 
Co.,  the  judges,  on  a  case  reserved,  held  the  conviction 
right.  In  this  case  all  the  invoices  were  made  oufe 
in  the  prosecutor's  name,  and  he  collected  the  mon^ 
in  that  name.  He  could  not  deduct  his  commission, 
and  he  was  not  to  keep  moneys  collected  more  than 
one  week  from  collecting  the  same. 

Coftint  was  heard  in  reply. 

Erlb,  C.  J. — ^We  are  of  opinion  that  this  convic- 
tion should  be  quashed,  ^e  law  is  now  deariy 
established  that  a  derk  or  traveller  who  is  under 
the  orders  of  his  employer  and  bound  to  receive  and 
obey  his  directions  as  to  the  course  he  is  to  pursue 
is  within  the  statute,  but  a  derk  or  traveller  who  i» 
entitled  to  get  orders  and  receive  money  when  and 
where  he  chooses  is  not  a  clerk  or  servant  witfasn 
the  statute.  The  construction  of  the  written  instru- 
ments deddes  this  case.  Under  the  first  instrument 
the  prisoner  was  a  clerk  or  servant  bound  to  go  and 
get  orders  and  receive  money  as  his  employer 
directed,  but  under  the  instrument  of  June  1865  the 
relation  of  master  and  servant  was  changed.  The 
prisoner  had  set  up  an  independent  business  of  his 
own,  and  the  employer  vrrote  recognising  that 
change  in  their  relations.  The  salary  was  stopped, 
and  a  commission  only  was  payable.  The  employers 
say,  "  A  very  large  amount  is  outstanding  against 
yon,  and  we  request  you  to  do  all  you  can  to  get  it 
in."  That  was  a  new  contract ;  and  if  under  it  they 
had  desired  him  to  go,  say  on  Tuesday,  to  get  in 
debts,  and  he  had  said,  '*No,  I  cannot ;  but  I  will 
some  other  time,"  that  would  not  have  been  a 
breach  of  the  contract.  Therefore  the  prisoner  was 
not  a  derk  or  servant  under  that  contract  within 
the  meaning  of  the  statute,  and  the  conviction 
cannot  be  sustained. 

The  xest  of  the  Court  concuning, 

ChHvktum  qucuhed^ 


N 


178 


ICACHBTBATBS'  OASBB. 


C  Cab.  Bw]       Bbg.  o.  Studd  and  oihsm— Ka».  v.  Corpqeahoit,  ftc^  of  Halivax.         [Haii^ 


SatHrdcy,  JwM  9, 1869. 

(Before  ErlBi  C.  J^  MAunr,  BsAinrxLLy  And 
Chaxvxll,  BB^  and  Shbbi  J.) 

RbO.  tf.  StCBB  AMD  0THXR8. 

StaUmmt  ofihe  cow    Jmnsdictum  ofthejuidge. 

This  Court  wiU  not  itUerfere  compuborihf  with  the  Mtate- 
ment  of  a  case  naenred  by  a  judge  who^  having  had  it 
referred  back  to  Aim,  haa  returned  it  to  this  oourt  ndh- 
ataatiaUy  the  same  as  htfore. 

George  Deekt,  Alfred  Stadd,  Ohftries  WiUiAm 
lUrks,  Hemy  Harper,  William  Skadder,  Tbomas 
McEwen,  Thoniaa  lEUcharda,  William  Qibbin,  Charlea 
Hopiey,  and  William  French  were  tried  before  me 
at  the  Middleiex  aesakina  in  Not.  1865,  upon  an 
indictment  which  charged  them  with  a  rarcible 
entry  into  certain  premises  and  a  rioC 

'  George  Deeks  was  found  not  guilty  and  acquitted ; 
and  the  other  defts.  were  found  guilty  upon  the 
«ount  charging  a  forcible  entry;  subject  to  the 
opinion  of  wis  honourable  court  upon  the  f  (blowing 


The  prosecutor  John  Vincent  was  in  possession 
of  the  premises  in  question  from  May  1865,  and 
there  carried  on  his  business  of  a  house  agent  until 
October  in  the  same  jear,  when  sereral  of  tiie  defts. 
called  at  the  house  and  said  they  had  come  to  take 
possession;  th^  produced  an  opinion  which  they 
aaid  had  been  taken  on  the  subject,  by  which  they 
were  advised  that  the  parties  of  whom  Yincent  had 
hought  a  term  had  no  legal  right  to  assign  it,  and 
they  said  that  if  possession  were  not  ffiYen  they 
ahould  use  force.  They  proceeded  to  take  out  the 
keys  of  the  room  doors,  upon  which  the  prosecutor 
sent  for  a  police  constable  and  igare  them  in  charge 
I  for  stealing  the  door  keys.  The  magistrate  before 
whom  thej  were  taken  refused  to  detain  them,  and 
they  returned  to  the  house  aoooa|>anied  by  the 
other  defts.  During  tlieir  absence  the  prosecutor 
had  fastened  and  barricaded  the  premises,  but  the 
^ef ts.  procured  a  sledge  hammer  ana  forced  the  inner 
door  of  the  hall,  and  some  of  them  then  entered, 
whilst  others  of  the  defts.  entered  by  a  staircase 
inndow,  oTcrpowering  the  prosecutor's  opposition. 
They  had  a  hatchet  and  other  we^K>ns,  and  after  a 
•considerable  struggle,  which  caused  the  assemblage  of 
a  large  disorderly  crowd,  they  succeeded  in  ejecting 
the  prosecutor  and  his  serrants  from  the  premises. 

A  female  servant  of  the  prosecutor  was  in  the 
kitchen  of  the  house  from  the  commencement  of  the 
.proceeding,  and  remained  until  the  conclusion. 

The  ofllce  furniture  and  books  tl  the  prosecutor 
^ere  also  left  on  the  premises  when  possession  was 
foreibly  taken  as  before  described. 

The  counsd  for  the  defts.  contended  that  the 
prosecutor  had  no  legal  title  to  the  premises,  and 
that  as  the  defts.  had  got  in  and  taken  tiie  keys, 
they  were  in  lawful  possession ;  that  the  charge  of 
felony  improperly  removed  them  from  the  premises, 
and  that  they  were  legally  entitled  to  use  the  force 
they  had  used  in  consequence  of  the  prosecutor's 
'  jnef  nsal  to  readmit  them. 

The  counsel  for  the  defts.  relied  on  this  objection, 
4Lnd  dedined  to  address  the  jury  on  the  facts. 

I  told  the  jury  that,  if  it  were  shown  that  the  title 
of  the  prosecutor  was  objectionable,  and  that  the 
defts.  acted  by  the  orders  of  parties  who  could  show 
a  legal  title  to  the  premises,  such  proof  would  not 
justify  the  conduct  of  the  defts.,  or  furnish  any 
answer  to  the  indictment. 

The  question  on  which  I  solicit  the  opinion  ot 
this  court  is,  whether  my  direction  in  point  of  law 
was  correct  ? 

If  it  were,  the  conviction  is  to  stand;  but  if  not^ 


it  is  to  be  revwaed;  and  the  defts.  have  been 
severally  admitted  to  bail  pending  the  decision 

W.  H.  BODKDI, 

Assiataat-Judge,  ICiddisaoT  fiwaifwia 

IMh  Dee.  186& 

Be-stated   by  order  of   the  Govt  of  CxiaoiiMl 
Appeal,  26th  April  1866.  W.  H.  Bom 


AiAiM/Ms,  Serjt  (Xooym  with  him),  for  the 
prisoners,  applied  upon  the  affidavits  that  the  cms 
as  re-stated  might  be  sent  back  to  the  Aaaiataat- 
Judge  to  be  further  amended.  On  a  former  occa- 
sion, on  the  learned  serjeant  making  a  similar  appli- 
cation, the  Court  directed  the  case  to  be  aeot  back, 
and  suggested  that,  if  the  Assistant-Judge  felt  wblJ 
difficulty,  ronaael  could  go  before  him  in  aupport  of 
tiieir  respective  views.  The  Assistant-Judge,  how- 
ever, altered  the  case  without  any  reference  to  the 
counsel,  and  remitted  it  to  this  oourt  subataatially 
the  same  as  before.  It  was  now  contended  that  tba 
case  was  not  stated  according  to  the  real  f  acta»  and 
it  was  desired  on  the  part  of  the  defts.  that  it  afaoold 
appear  on  the  face  of  the  case,  first,  that  the  defta. 
had  clear  title  to  the  possession  oc  the  pcemiaea ; 
secondly,  that  they  had  obtained  peaceahla  pot- 
session  prior  to  the  charge  before  the  magiatnteu 
[Erlb,  C.  J.— It  is  stated  in  the  case  that  Ylncenf  a 
cook  was  in  the  kitchen  all  the  time  the  entry  was 
being  made,  and  never  off  the  premises.  If  so,  the 
premises  were  not  in  the  possession  of  the  defta. 
while  the  cook  and  Vincent's  f  umitore  were  there ; 
besides  Vincent  himself  had  no  idea  of  letting  the 
defts.  into  possession.]  No  doubt,  as  the  caae  ia 
stated,  the  defts.  cannot  justify,  and  the  points 
raised  are  not  arguable. 

Ekls,  C.  J.— >The  jurisdiction  to  grant  and  state 
a  case  is  exercised  by  the  judge  at  the  trial,  and 
here  he  has  sent  his  statement  to  us. 

MAaxnr,  B.— This  discussion  is  altogether  irre- 
gular. The  judge  ia  the  person  to  state  the  case. 
Now  Mr.  Bodkin  has  stated  the  case ;  and  althou|^ 
it  is  very  reasonable,  when  counsel  suggest  that 
some  material  facts  are  omitted,  to  send  it  hack  to 
the  judge^  this  court  has  no  jurisdiction  to  inter- 
fere compulsorily  with  the  jadge*!  erercise  of  has 
j  urlsdictioo. 

MeXcudfe  for  the  proseeution. 

By  theCouaT: 

Cbwwefisa  ^1  leil. 


BAILOOtmT. 

Eaported  ^  F.  Tuursa,  EtQ.,  BanlitM  st'Law. 

/>«%,  if<9  4,  1666. 

(Before  Lush,  J.) 

Bxo.  V,  ICatos  and  CoapoRATioir  aototo  as 
Local  Board  of  Health  of  Halifax. 

Trexpau  to  land^Domago — hnasds  CUnaes  Ad, 

The  Court  wiU  not  issue  an  order  to  remove  an  inqui^ 
aition  to  assess  the  vabte  of  land  compulsorify  f occa, 
unless  for  error  apparent  on  the  face  of  the  inqui" 
sition^  or  for  clear  excess  of  juristSction.  Ais- 
directum  of  the  judge,  or  verdict  against  evidence  bg 
the  jury,  is  not  sufficient 

Therefore,  where,  on  an  inquisition  to  assess  the  vabie  of 
land  taken  bg  the  de/U.  under  their  compulsorg  powers, 
the  Court  would  not  grant  a  certiorari  to  review  the 
finding  of  the  jf^yt  although,  after  am  offer  of  a 
certain  sum  bg  the  a/^^  theg  found  that  the  pit.  mas 
entitled  to  nothing. 
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Chdbtok  v.  Fbewes. 


[V.C.  K. 


T.  Jones  showed  cause  against  a  rale  ohtamed  by 
WooiUtt  calling  on  the  def  ts.  to  show  cause  why 
an  ordea  should  not  issue  to  remore  into  this  court 
an  inquisition  as  to  the  yaiue  of  some  land  taken 
hf  the  def  ts^  acting  as  the  local  board  of  health,  on 
tiie  ground  that  the  jury  had  found  that  the  pit. 
was  not  entitled  to  any  compensation,  through  their 
taking  into  account  the  improred  raf^e  of  the  pro- 
perty. The  pit,  Amos  Qlaind.  is  owner  of  a  plot  of 
und  abutting  on  a  road,  and  bounded  by  a  wall. 
Hie  def ts^  in  the  course  of  some  improrements,  had 
laised  the  road,  thereby  dinunishing  the  hcignt  of 
the  wall  on  one  side  by  three  feet,  and  causing  it,  as 
the  pit.  said,  to  bulge  on  the  other,  thus  *4n- 
juriously  affecting"  the  pit's  property.  Hiere  was 
a  claim ;  an  offer  of  20s. ;  and  then  proceedings 
were  taken  under  the  68th  clause  of  the  Lands 
Glauses  Consolidation  Act.  The  jury  found  that 
the  pit  was  not  entitled  to  any  compeosation.  The 
pit  went  on  three  grounds :  misreception  of  eyi- 
ieoce  by  the  under-sheriff ;  misdirection ;  and  that 
tiie  Terdict  was  contrary  to  eridence.  The  afK- 
^Tits  on  the  pit's  side  complained,  that  though 
the  plt.'s  counsel  repeatedly  objected  to  the 
admission  of  evidence  as  to  the  improYed 
▼alue  of  the  land  by  reason  of  the  defts/ 
operations,  the  under-sheriff  did  admit  such  eri- 
dence.  But  the  defts.'  affidarits  denied  this. 
fLi^sn,  J.— The  jury  may  say  that  no  damage  has 
been  sustained,  but  they  must  not  say  in  effect, 
though  the  land  is  to  som^  extent  immediately 
injured,  vet  we  will  give  you  nothing,  because 
it  will  ultimately  be  worth  a  great  deal  more 
through  an  improrement,  as,  for  instance  a  rail- 
way running  through  the  property.]  Granted, 
but  the  evidence  given  by  the  persons  who  executed 
the  works  was  &it  the  lands  were  not  at  all  in- 
juriously affected.  A  certiorari  does  not  lie  in  such 
a  caae,  for,  unless  there  is  absolute  failure  of  justice 
through  malversation  or  excess  of  jurisinction, 
tiiere  is  no  ground  on  which  the  court  nas  power  to 
act  [Lush,  J.— There  must  be  clear  excess  of 
jurisdiction ;  misdirection  or  improper  reception  of 
evidence,  or  even  a  perverse  verdict,  will  not  do.] 

WooUettAn  support  ot  tbe  rule.— The  jury  could 
not  say  the  claimant  was  not  entitled  to  any  com- 
pensation, for  the  defts.  had  admitted  that  he  was, 
and  had  made  an  offer  of  a  specific  sum.  The  pit's 
counsel  took  objection  to  any  evidence  bdng  given 
to  the  effect  that  the  property  would  be  ben^ted, 
but  notwithstanding  evidence  was  given  to  that 
effect  This  is  not  denied  in  any  part  of  the  defts.' 
affidavits.  The  under-sheriff  having  admitted  the 
objectionable  evidence  over  and  over  again,  the  jury 
considered  it  in  their  award,  and  thus  committed  a 
clear  excess  of  jurisdiction.  If  one  house  out  of  a 
TOW  of  a  dozen  belonging  to  the  same  owner  were 
taken,  it  would  be  no  answer  to  his  claim  to  say  that 
the  rest  were  greatly  benefited.  [Luso,  J.  remarked 
that  the  words  in  the  affidavit  that  the  jury  returned 
a  verdict  *'to  the  effect  that  the  pit  had  sustained  no 
damage,"  were  somewhat  vague.]  The  words  actually 
used  were,  *<  the  jury  find  that  the  pit  is  not  entitled  to 
any  compensation."  It  is  not  denied  that  the  road  is 
raised,  and  that  it  leans  against  the  pit's  wall 
"Diat  is  a  clear  trespass,  and  must  entitle  the  pit  to 
something.  The  defts.  take  this  wall,  150  feet  long, 
and  lean  bodily  against  it,  though  they  say  they 
have  put  stones  and  rubble  to  prevent  the  pressure. 
Tbe  present  road  was  formerly  a  culvert,  and  formed 
a  complete  protection  to  the  plt.'s  property,  but  the 
wall  is  now  only  3  ft.  high  on  the  side  next  the  road, 
and  is  therefore  no  protection  whatever.  If  they 
take  the  wall  they  take  the  land  on  which  it  is  built, 
and  we  are  entitled  to  some  compensation  for  what 
they  actually  took.  The  case  is  the  same  as  that  of 
a  railway  under  statutory  powers  taking  property  for 


which  they  had  given  no  notice  to  treat  The  offer 
of  20s.  must  be  taken  as  an  admission  of  some 
damage,  and  the  jury  were  dearly  wrong  in  giving 
less  than  that  aum. 

Lush,  Jw— If  there  were  any  mode  by  which  the 
question  could  be  further  discussed,  I  should  have 
made  the  rule  absolute,  but  I  find  with  regret  that 
I  cannot  do  that.  It  seems  to  me  that  the  only 
ground  for  your  application  is  that  the  jury  have 
exceeded  their  powers.  The  only  reason  for  the 
court's  interference*  with  the  jury's  award  it,  that 
they  have  exceeded  their  jurisdiction  in  awarding 
daxnagep,  as  in  Peaay  v.  The  South-Eastern  Railway^ 
7  £.  &  B.  660 ;  26  L.  J.  225,  Q.  B.  for  that^ 
on  account  oi  which  the  pit  was  not  en* 
titled ;  or  in  the  converse  case,  as  you  say  this  it, 
refusing  to  give  compensation  for  what  he  is  entitled 
to,  or  setting  off  possible  benefits  against  actual 
injury.  But  this  (u>es  not  appear  on  your  aflidav4ta, 
and  it  is  denied  on  the  other  side.  The  question  if, 
iiave  the  defts.,  by  raising  the  road,  diminished  the 
value  of  the  pit's  land  ?  I  do  not  find  on  the  affi- 
davits that  they  took  anything  into  account  which 
they  ought  not  to  have  taken,  and  as  the  result  of 
&eir  inquiry  they  say  there  was  no  damage.  I 
cannot  say  tiiat  they  were  wrong  in  their  eonclusioiL 
Suppose  even  that  the  pit  had  had  to  rebuild  the 
wall,  and  the  company  clearly  proved  that  the  pro- 
perty had  become  worth  ever  to  much  more  thim  it 
was  previously  through  their  making  the  road,  I  am 
not  prepared  to  sa/  the  jury  might  not  say  there 
was  no  damage  even  then. 

Suk  ditdtarged  with  outu 


V.  0.  KINBEBSLEYnS  OOXntT. 

Baported  by  0»  T. 


uiprJ721,  2!^U,2/^  May  1,  2,  3,  4,  5,  J»2y  7,  1866. 

Chuktoh  v.  FBBwnr. 

Chaned-^Chtqtelojmexed  to  t^Mrth — User-^Prescnptim 

'^BeparatimL. 

AnaOegation  made  on  behcdf  o/ parishioners^  of  user 
(as  indtcative  of  ri^t)  of  an  ancient  chapel  or  cAoii- 
cel  annaced  to  the  parish  churchy  founded  hg  the  lords 
of  the  manor  of  /.,  andusedana  repaired  from  time 
tmmanorial  6y  the  lords  of  the  manor  of  /.,  who 
churned  exclusive  possession  of  it,  was  not  sustained 
by  proof  of  the  foOowing  facts :  that  seats  were 
placed  in  it  for  &e  use  of  the  oongreqation  during 
Divine  service  while  the  church  was  undergoing  repor 
ration  ;  that  vestry  tneetings  and  Sunday-schoofs  were 
occasioned^  held  tn  it ;  and  that  ladders  employed  m 
M«  repairs  of  the  church,  and  also  the  parish  chest, 
wereK^t  in  it  Nor  was  the  habitual  cleansing  of  the 
chapel  or  Cancel  by  and  at  the  cost  of  the  parish  ai^ 
inmcium  of  ownership  dependent  on  rtparaHon, 

The  circumstance  tftat  the  freehold  of  the  chapel  or 
chancel  may  be  in  the  rector  of  the  parish  does  not 
oaaad  the  right  of  a  person  to  the  exclusive  vseof  a 
chapel  or  chancel  adjoining  or  forming  peart  of  the 
churchy  built  or  repaired  from  time  immanorial  by  him 
cmd  his  ancestors  as  a  place  of  burial,  or  as  a  place 
to  hear  Divine  service. 

A  person  may  prescribe  for  a  (Cancel,  or  for  an  aisk,  or 
for  a  pew  in  an  aisie,  or  in  the  nave  of  a  pearish 
churchy  if  he  prescribe  that*,  he  and  those  whose  estate 
he  had,  had  always  repaired  it,  even  though  the  estate 
or  house  in  respect  of  which  the  prescription  is  daimed 
be  out  of  the  parish.  A  reasonable  intendment  as  to 
origin  is  sufficient  to  support  such  a  prescription,  as, 
for  example,  an  intenament  that  the  founder  of  the 
dmrch  hadf  at  the  time  of  the  foundation,  reserved  for 
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Chubtoh  v.  Frbwxv. 


[V.C.  K. 


the  V3e  of  himaelf  and  his/canify  the  permanetU  omI 
ezcbaive  tue  of  the  chanceL 

This  siiit  was  instituted  hy  the  Ber.  H.  B.  W. 
Churton,  ricar  of  Icklesham,  Sussex ;  James  Smith, 
of  the  same  place,  fanner  (one  of  the  churchwardens 
of  the  parish) ;  and  Henzy  Potter,  son  of  George 
Potter,  of  the  same  place,  and  George  Paine,  son  of 
James  Paine,  of  the  same  place,  infants,  by  the 
Bishop  of  Chichester,  their  next  friend,  on  behalf  of 
themselTes  and  all  other  the  inhabitants  of  the 
parish  of  Icklesham,  and  the  Bishop  of  Chichester 
as  ordinary  of  the  parish. 

The  defts.  to  the  suit  were  Charles  Hay  Frewen 
and  Frances,  his  wife,  who  were  equitably  entitled 
during  the  life  of  Mrs.  Frewen  to  the  manor  of 
Icklesham,  the  trustees  of  the  marriage-settlement 
of  Mr.  and  Mrs.  Frewen,  and  the  Ecclesiastical 
Cojnmissioners  forJBngland,  in  whom  the  rectory  of 
the  parish  was  vest^.  Mr.  Brisco,  one  of  the 
trustees  of  the  settlement,  was  also  beneficially 
entitled  to  the  manor  in  remainder  upon  the  death 
of  Mrs.  Frewen. 

The  pits,  prayed  that  the  parishioners  of  the 
parish  might  be  quieted  in  the  possession  of  the 
southern  part  of  the  chancel  of  their  parish  church, 
and  for  a  declaration  that  the  parishioners  were 
entitled  to  enjov  such  southern  part  of  their  chancel 
subject  to  the  rights  of  the  rector  and  yicar  therein, 
and  generally  according  to  such  rights  as  parish- 
ioners had  by  common  or  ecclesiastical  law,  without 
interruption  by  the  defts.  Mr.  and  Mrs.  Frewen,  or 
the  trustees  of  their  settlement,  or  any  of  them  as 
lord  and  lady  of  the  manor  of  Icklewam ;  that  it 
might  be  declared  that  the  southern  part  of  the 
chancel  of  the  church  was  not  parcel  of  or 
appurtenant  to  the  manor  of  Icklesham,  or  the 
i£anor-house,  and  that  Mr.  and  Mrs.  Frewen,  or  their 
teustees,  had  no  estate,  interest,  or  easement  in  such 
southern  part  of  the  chancel ;  that  they  might  be 
restrained  from  interrupting  the  parishioners  in 
such  enjoyment,  and  from  continuing  certain 
actions  at  law  which  had  been  commenced;  that 
they  might  be  restrained  from  building  a  partition 
between  the  southern  part  and  the  rest  of  the 
.  chancel,  or  rendering  it  less  fit  to  be  used  by  the 
parishioners  than  it  then  was;  that  damages  might 
be  assessed  in  respect  of  the  breaking  of  the  door 
of  the  church  by  Mr.  Frewen,  and  in  resp^t  of  his 
lemoring  the  seats  and  benches  from  su(m  southern 
part  of  the  chancel ;  and  that  the  defts.  might  be 
restrained  from  committing  any  future  trespass; 
that  it  might  be  ascertained  what  hereditaments 
belonging  to  the  defts.  other  than  the  Ecclesiastical 
Commissioners  were  subject  to  the  obligation  of 
repairing  the  southern  part  of  the  chancel,  and, 
if  the  court  should  be  of  opinion  that  the  said 
defts.  had  any  estate  or  easement  in  or  oyer 
the  said  southern  part  of  the  chancel,  that 
it  might  be  ascertained,  and  a  perpetual  injunc- 
tion granted  to  prevent  their  encroaching  upon  the 
Tights  of  the  parishioners  of  Icklesham. 

The  parish  church  of  Icklesham  consisted  of  a 
nave  and  two  side  aisles,  and  of  a  very  large  chancel 
of  which  the  southern  part  was  called  by  the  defts. 
the  manor  chancel.  It  had  no  separate  doorway  or 
entrance,  and  there  was  no  division  between  it  and 
the  rest  of  the  chancel,  except  a  line  of  pillars 
running  east  and  west.  The  pits,  charged  that  an 
obligation  to  repair  this  southern  chancel  was  im- 
posed upon  the  manor  of  Icklesham,  but  that  such 
obligation  was  not  accompanied  by  any  right  or 
privilege,  and  that  no  lord  or  lady  pf  the  manor  had 
ever  sat  in  the  southern  diancel,  or  had  ever  used  it 
as  a  place  of  buriid.  Mr.  and  Mrs.  Frewen  did  not 
reside  in  the  parish  of  Icklesham.  There  was  a 
boose  called  *' New-place"  situate  within  the  parish, 
which  was  claimed  to  be  the  manor-house.      The 


inhabitants  of  New-place  never  sat  or  were  buried 
in  tihe  dumcel,  but  used  other  parts  of  the  church. 

Tbe  area  ot  the  southern  chancel  was  scdBciept  to 
flcoommodate  100  persons  for  the  purpose  of  hearing 
Divine  service,  and  constituted  one-fifth  part  of  €tm 
whole  area  of  the  church. 

The  defts.  Mr.  and  Mrs.  Frewen  had  attempted  to 
exclude  from  tibis  southern  chahcel  certain  persona 
who  sat  there  during  Divine  service,  and  on  one 
occasion  they  had  served  a  printed  notice  upon 
every  person  who  entered  the  church  to  the  effect 
that  they  were  not  to  trespass  upon  the  manor 
chance],  as  it  was  the  exclusive  property  of  the  lord 
and  lady  of  the  manor,  and  that  all  who  entered 
that  duinoel  without  permissicm  were  liable  to  be 
proceeded  against  as  wilful  trespassers.  This  notion 
also  stated  voAt  a  verdict  in  the  same  matter  had 
been  obtained  against  the  vicar  in  the  Rye  Coua^ 
Court  in  the  previous  year.  One  of  these  notioea 
was  served  upon  the  churchwarden,  it  being  put 
into  the  plate  by  Mr.  Frewen's  agent  at  the  time  of 
the  communion  offertory.  Two  actions  for  trespass 
were  subsequently  brought  in  the  Q.  B.  by  Mr.  and 
Bfrs.  Frewen  against  James  Smith,  one  of  tiia 
present  jiAts.,  and  these  actions  were  still  pending. 
In  1864  some  of  Mr.  Frewen's  servants  presented  to 
the  derk  a  written  demand  signed  by  Mr.  and  Mrs. 
Frewen  for  Uie  key  of  the  churdli,  and  on  his 
refusal  to  give  it  up,  they  broke  open  the  door  oC 
the  church,  and  removed  from  the  southern  chancel 
some  seats  whidi  had  been  placed  there,  and  put 
them  in  the  body  of  the  church.  The  defts.  also 
threatened  to  partition  off  the  southern  chancel  from 
the  rest  of  the  church. 

A  great  deal  of  evidence  was  brought  forward 
upon  the  question  as  to  the  defts.'  right  to  the  ex- 
clusive possession  of  this  chancel. 

Glasaej  Q.  C.  and  Wintle  for  the  pits. — ^No  private 
individual  can  have  a  freehold  within  the  fabric  of 
the  church,  and  can  only  have  a  right  to  sit  or  bniy 
within  the  church  as  an  easement.  Such  an  ease- 
ment can  only  be  acquired  by  faculty,  but  the  defts. 
claim  by  prescription,  though  there  has  been  no 
user  by  them,  and  there  is  no  manor-house  within 
the  parish.  Wherever  there  is  a  right  to  a  pew  it 
is  in  respect  of  a  house  situate  witUn  the  parish. 
There  is  no  distinction  between  an  aisle  and  a  pew  in 
questions  of  faculty  and  prescription.  The  defts. 
are  under  an  obligation  to  repair,  but  they  have  no 
right  in  respect  of  such  obligation.  The#  County 
Court,  in  which  the  defts.  have  obtained  a  verdict  in 
their  favour,  has  no  jurisdiction  in  questions  of  thia 
nature. 

Stqihens,  Q.  C,  C.  Hall,  and  J,  C,  TraiU  for  the 
defts.  Mr.  and  Mrs.  Frewen. — ^The  manor  chancel 
annexed  to  Icklesham  Church  is  a  private  chapd, 
and  was  never  an  integral  or  component  part  of  the 
church  or  chancel.  The  lords  of  the  manor  have 
immemorially  repaired  it,  and  they  have  imme- 
morially  enjoyed  its  exclusive  use  and  occupation. 
The  exclusive  use  and  occupation  of  a  private 
chapel  annexed  to  a  church,  coupled  with  its  repara- 
tions from  time  immemorial,  is  not  inconsistent 
with  the  laws  ecclesiastical.  A  layman  may  have 
an  exclusive  right  to  a  pew  in  the  chancel  or  nave, 
and  a  founder  may  retain  the  freehold  of  a  part  of 
a  church  as  against  the  ordinary :  {Lumsley  v.  Hon" 
ward,  infra,')  Aisles  or  parts  of  aisles  may  be 
private  property  where  laics  have  used  and  repaired 
them,  and  they  may  be  held  by  fion-parishionera. 
They  may  also  be  appurtenant  to  a  house  out  of  the 
parish,  and  may  be  prescribed  for  by  an  inhabitant 
of  another  parish.  As  to  private  chapels,  many 
have  been  excepted  or  not  included  by  the  founder 
at  the  time  of  the  foundation  of  the  church ;  others 
have  been   built  by  licence  of  the  Crown   wiUi 
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pecaliar  exemptions,  and  independent  of  the  ordi- 
paiy.  Tbe  bidiop  baa  no  power  to  dispose  of  seats 
in  any  prirate  chapel  annexed  to  a  cnurch,  which 
is  not  maintained  and  repaired  at  the  charge  of  the 
paiislL.  The  objects  of  these  priyate  chapels  are 
for  priTate  religious  uses,  and  tne  incumbent  of  a 
parish  has  no  duties  to  pcorform  in  tiiem.  The  suit 
IS  without  precedent,  and  the  plts^  at  any  rate,  are 
incompetent  to  maintain  it.  This  court  cannot 
make  a  decree  until  the  legal  right  is  establisbedi 

Stmyttf  for  Mr.  Brisco^  the  renudnderman. 

for  the  Ecclesiastical  Commissioners. 


GlasBe^  Q.C.  in  reply. 

Cases  and  authorities  dted : 

1.  On  the  questions  as  to  facul^  and  prescription, 
wad  MB  to  the  freehold  in  the  chancel : 

Dawtrte  ▼.  Dee,  Palmer,  46 ;  2  BoUe  Bep  189  (2nd 

hearing),  Sir  John  Biidgxnaa,  4  Gro.  Jac.  605 ; 
Harmjfs  0010,  Coke's  Entries,  8; 
SpoonnBf  Y.Brtwtitr^  8  Bing.  136;  2  0.  AP.  84; 
CUfbrdr.  Wick,  1 B.  &  Aid. 498,  604; 
Gate  on  fisaemants,  8rd  ed.  586,  n.,  20,  82 ; 
Burton's  Gompendiom,  s.  1172,  8th  ed.  862 ; 
Ca  Lit  121b,  122  a; 
JStockiT,  Booth,  1  T;  B. 428,  482; 
BjferU^T,  Wiadus,  5  B.  ft  0. 1, 18; 
Bogen's  EoclesiMtksal  Law ; 
15ftl6yicto.85,s.88; 
2  Davidson's  Precedents,  2nd  ed.  259,  n. ; 
WarmgT.Grijms,lBxa,44tO; 
Kmnp  T.  Si,  Mary,  WiUesdeH,  15  Jnr.  478; 
Olipbant  on  Pews  (addenda); 
Pumper  T.  Barnard,  7  Jur.  1128; 
Corvmr. F^  12  Oa  Bea  105;  Godb.  199;  Moore, 

878;  8  Inst  202; 
Price  Y.  lAtUewood,  8  Camp.  288 ; 
Grippe'  Law  of  the  Ghurob,  4th  ed.  461-8, 761-2, 445 ; 
AySmt.  TVodwaJPop.  140 ;  2  BoUe  Abr.  287,  pL  7 : 
BootUy  T.  J%9^,  Hob.  69 ;  2  Mod.  288; 
JfqyT.  GUbert,  2  Bills.  151; 
BmasUm  t.  Batman,  Sid.  88,  201 ;  1  Ler.  71 ;  Sir  T. 

Baym.  52;  1  KeUe,  870,  420,  488,  457; 
Mmmoaring  ▼.  GUu,  5  K  ft  Aid.  856,  861; 
Oomyn's  Dig.  ^  Cemetery  "  B ; 
ShambrookY.  r«2£ai2a<9e,  2 Mod.  288 ; 
/V&r  ▼.  Lane,  2  Add.  425,  427,  488 ; 
A^im  T.  VFAii^  8  B.  ft  G.  288 ; 
Kennett*8  Par.  Ant  596 ; 
Kelson's  Bights  of  Clergy.  8rd  ed.  1732 ; 
Hlghmore  on  Mortmain,  2nd  ed.  88 ; 
5CoU.  EccL  Hilt  (1852),  227; 
2  Inst  489; 

1  Bmrn*s  EccL  Law 856: 

MaidmoH  t.  Malpas^  1  Htgg.  Consist  208; 
Lindwood  Pror.  90  (Ozfd.  1679) ; 
'       ~  '!▼.  iri2fon,8£ast,294; 
r^  T.  AiArty,  2  Mod.  254; 
V.  Bithop  o/Linooln,  2  Bing.  223;  7  B.  &  a 

113;  ICLft  P.527; 
Digge's  Parish  Law,  201-2,  218 ; 
Comyn's  Dig.  ^'Esglise,"  91: 
PdLenham's  cate,  42,  K  111,  8 

"Covenant;" 
Bngden's  V.  ft  P.  14th  edit  586; 
UnUdn's  Concilia,  677,  696; 
Stephens  on  Common  Prayer,  881,  887 ; 
Hook's  Church  Dictionary,  149 ; 
Lib.  Ang.  Cath.  Theoloff.  XL  329  (1851); 

2  Bum's  Eccleeiastioal  Law,  9th  edit  521 ; 
Johnson's  Vade  MeoancL.  6th  edit  269 ; 
Loudey  ▼.  Hauward,  1  Y.  ft  J.  585 ; 
Sieetman  ▼.  ArchBr,  8  Mod.  888 ; 
Godolphin's  Bepertorium,  2nd  edit  186  (1680) ; 
Hughes'  Parson's  Law,  2nd  edit  801  (1668) ; 
Watson's  Clergyman's  Law,  388,  887,  648 ; 
Dame  t.  WUu,  Fomst,  14; 
Brown's  Eoolesisstical  Law,  2nd  edit  (1808)  179, 

346; 
1  Stephens'  Law  of  Clergy,  249,  908 ; 
Bloxam's  Gothic  Architecture,  422,  426 ; 


pi.   14,  Bro.  Abi 


8  Salk.  85,  tit  ^  Church  and  Churchwardens ;" 
WaUoer  y.  Gwmer,  1  Hagg.  Consist  82L 

2.  As  to  the  protection  of  the  pits,  against  further 
acts  of  Tiolence,  and  as  to  the  frame  of  the  suit : 

Griffin  t.  Deighion,  2  Best  ft  S.  98 ;  8  L.  T.  Bep. 

N.  8.  500;  9  L.  T.  Bep.  N.  S.  814; 
Marriott  ▼.  Tarply,  9  Sim.  279 ; 
How  V.  Tenants  o/Bromtgrove,  1  Vem.  22 ; 
Bakery,  ChUd,  2  Vem.  226; 
MoMor  of  York  ▼.  Pilkingilon,  1  A  tk.  282 ; 
25  ft  26  Vict  e.  42,  a  4; 
Clement  r.  JBjonn,  1  Drew.  88 ; 
Burt  r.*  British  Nation  Association,  4  Da  G.  ft  J. 

158; 
Cwrlewis  v.  Carter,  9  L.  T.  Bep.  K.  8. 407 ; 
Robinson  t.  Wheelwright,  6  De  Q.  K  ft  G.  635 ; 
AicoA  T.  Jones,  4  M.  ft  Cr.  433,  436 ; 
Good  r,  Blewitt,  18  Yes.  899 ; 
Herbert  ▼.  Dean  and  Chtgster  of  Westminster,  1  P. 

Wms.  773 ; 
Mitford  on  Pleading,  146-7 ; 
E^mimt  t.  DareU,  1  H.  ft  M.  568 ; 
JJoyd  T.  Jones,  6  G.  B.  89 ; 
Ewdme  HoepiM  ▼.  Andover,  1  Vem.  265  ; 
Poore  ▼.  CUark,  2  Atk.  616 ; 
JQUfi  ▼.  Pigott,  8  Atk.  297. 

The  Vice-Chakcellob. — ^The  question  raised  by 
the  bill  in  this  case  is  as  to  the  right  and  title  to  a 
certain  place  situate  at  the  south-east  corner  of  the 
parish  church  of  Icklesham,  in  Sussex,  and  which . 
to  the  eye  of  a  person  in  the  church  appears  to  be 
part  of  the  area  and  fabric  of  the  church.  The  pits, 
msist  that  this  place  is  part  of  the  church,  and  some 
of  the  defts.  insist  that  it  is  a  chapel  appendant  or 
appurtenant  to  the  manor  of  Icklesham,  or  to  the 
manor-house  of  Icklesham,  or  at  all  events  that 
they  have  a  right  to  the  exclusive  possession  of  it. 
[The  v.  C.  then  described  the  internal  and  external 
character  and  appearance  of  the  church,  and  referred 
to  the  main  facts  of  the  case.]  With  regard  to  the 
form  of  the  suit,  it  certainly  appiars  to  be  some- 
what peculiar.  I  do  not  see  what  business  the  bishop 
has  here  except  as  being,  together  with  the  patron 
and  the  incumbent,  the  persons  who  represent  the 
interests  of  the  church.  But  no  objection  is  taken 
for  want  of  parties,  and  therefore  I  do  not  stav 
further  to  observe  upon  this  question.  But  I  think 
it  is  still  more  peculiar  in  another  respect,  viz.,  that 
it  purports  to  be  a  bill  of  peace.  The  rights  which 
are  in  controversy  are  entirely  legal  rights  ;  but  it 
is  stated  that  the  legal  rights  of  the  pits,  being 
established  or  clear,  this  court  should  interfere  to 
prevent  a  perpetud  recurrence  of  proceedings  at 
law  for  the  purpose  of  questioning  or  establishing 
that  right.  But  this  bill  seeks  to  stay,  and  has 
actually  stayed,  by  an  arrangement  between  the 
parties  more  than  bv  a  decision  of  the  court,  th^ 
pending  actions  for  the  purpose  of  trying  the  right 
Therefore  it  seems  to  me  to  be  a  remarkable  in- 
stance of  the  case  of  a  bill  of  peace  to  quiet  parties 
in  rights  when  established,  asking  tUs  court  to 
decide  the  legal  rights,  and  insisting  that  there 
ought  to  be  not  only  no  decision  of  the  legal 
rights  at  law,  but  that  the  very  pending  actions 
brought  for  the  purpose  of  trving  the  rights  should 
be  stopped,  and  that  there  should  be  no  such  triaL 
But  Mr.  and  Mrs.  Frewen,  by  their  answer, 
so  far  from  objecting  to  Uiis  bill,  either 
to  the  framing  of  it  with  regard  to  parties, 
or  to  the  nature  of  it  as  not  being  sustainable  as  a 
bill  of  peace,  express  their  desire  that  their  rights 
should  be  determined  in  this  suit.  How  far  that 
may  apply  to  Mr.  Wastel  Brisco,  or  to  the  trustees 
of  Mr.  and  Mrs.  Frewen,  it  is  not  necessary  to  dis- 
cuss, because  I  must  go  into  the  merits  of  the 
question,  and  determine  the  rights  between  the  pits, 
and  Mr.  and  Mrs.  Frewen.  [The  V.  C.  then  pro- 
ceeded to  consider  the  evidence  as  to  the  iovCh 
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chancel  haring  been  in  ancient  times  a  chapeL  He 
referred  to  the  an^tectural  evidence,  and  discassed 
the  affidavit  of  Mr.  Bloxam,  who  had  exanuned  the 
chorch,  and  believed  the  nave^  north  and  south 
aisles,  and  tower,  to  have  been  of  late  Norman 
aiY^tectore,  and  to  hare  been  constmcted  between 
▲.D.  1150  and  a-d.  1200 ;  that  early  in  the  fourteenth 
century  the  original  Norman  chancel  was  taken 
down,  and  the  present  chancel  erected;  and  that 
either  before  or  when  the  chancel  was  rebuilt,  the 
ancient  south  chapel  was  taken  down,  and  the 
present  south 'chancel  erected.  Mr.  Bloxam  enter- 
tained no  doubt  that  this  south  chaaoel  never 
formed  an  integral  part  of  the  church  or  of  the 
chancel,  and  was  a  private  clu^l  and  a  distinct 
foundation,  fa)  Mr.  G.  G.  Scott's  evidence  cor- 
roborated Mr.  Bloxam*s  view,  and  the  V.  C^  after 
discussing  the  evidence  upon  this  point,  expressed 
his  opinion  that  the  south  chancel  had  l^n  in 
former  times  a  private  chapel  of  the  lords  of  the 
manor  of  Icklesham  attached  to  the  diurdi,  and 
that  it  was  appendant  or  appurtenant  to  the  manor 
or  manor-house.  Upon  this  subject  the  V.  C. 
observed  as  follows:]  I  need  hardly  advert  to 
any  evidence  for  the  purpose  of  showing  what  is 

Strfectly  well  known — we  have  only  got  to  look  to 
lackstone's  Commentaries  for  it— that  the  founders 
of  the  churches  in  ancient   times   were   lords  of 
manors.    I  do  not  say  there  are  not  instances  of 
tdiurches  founded  by  others  than  lords  of  the  manor; 
but  at  all  events,  speaking  from  the  time  of  the 
Conquest,  and  for  some  centuries  afterwards,  the 
great  men  of  the  country  were  always  lords  of  the 
manor,  and  churches  were  always  (using  that  term 
not  absolutely  in  such  a  sense  as  to  exclude  the 
possibility    of    exception)   founded    by   lords   of 
manors.    Then  the  origin  of  tithes  is  connected 
with  this — that  the  lo^  of   the  manor   insisted 
that  his   tenants  should  pay  their  tithes,  which 
before  were  payable  to  any  priest  of  any  place, 
to  the  priest  oi  the  church  which  he  had  him- 
self founded.    I  might  refer  also  to  Selden,  who 
states  the  same  thing  as  a  well*known  piece  of  what 
I  may  call  the  domestic  history  of  this  country.   It 
appears   further — and  this  is  matter   of    general 
notoriety,  and  referred  to  over  and  over  again  in 
different  authorities  -that  it  was  a  very  common 
practice  for  a  lord  of  a  manor,  when  founding  a 
church,  at  the  same  time  to  found  with  it  a  private 
ch^ipel  of  his  own,  not  annexed  to  his  house,  but 
annexed  to  the  church  itself,  considering  perhaps 
that  it  derived  some  additional  sanctity  from  being, 
as  it  were,  made  part  of  the  church  in  appearance, 
and  close  to  the  church ;  and  not  only  were  they  in 
the  habit  of  doing  so  very  frequently,  but  siter 
churches   were    founded  it   was  a  very  common 
practice  for  lords  of  manors  and  other  men  of  note 
in  the  country,  if  there  were  any  who  were  not 
lords  of  manors,  to  get  either  the  leave  of  the  Pope, 
or  the  leave  of  the  Crown,  or  the  leave  of  the 
patron,  the  ordinary,  and  the  incumbent  (and,  if  it 
was  the  lord  of  the  manor,  he  would  generally  him- 
self be  the  patron),  to  annex  a  chapel  to  an  existing 
church.    That  was  most  commonly  done,  as  it  ap- 
pears, somewhere  about  the  thirteenth  and  four- 
teenth centuries.    But  in  that  mode  a  number  of 
chapels  were  annexed  to  churches.    Either  it  was 
an  original  foundation  or  an  addition  of  subsequent 


periods,  but  still  in  very  earijr  times.    I  will  first 
mention  two  or  three  authorities  referring  to  tbAt. 
These  matters  are  so  well  known  that  they  a» 
jeferred  to  in  the  books  not  for  the  purpose  of 
laying  it  down  as  an  original  fact,  but  as  a  matter 
of  course.    In  Godolphin's  Repertorium,  p.  145,  'we- 
hare  this.     The  author  is    speaking    or    chapete- 
generally,  and  he  says :  "  Of  chapels  there  seem  to 
be  three  sorts ;  one  such  as  adjoins  to -the  church,  as 
parcel  of  the  same,  built  by  persons  of  honour  nt 
ibidem  familiaria  aepulchra  sibi  consiituMtj**  i.e.,  **■** 
place  of  sepulture  for  their  families."    It  is  to  be 
observed  that  he  sp^ks  of  them  as  adjoining  tbe- 
church,  as  parcel  of  the  church.    Another  writer 
upon  the  laws  of  the  clergy— Nelson— in  p.  166,  »»jr» 
something  very  much  to  the  same  effect.    He  is 
also  speaking  of  the  subject  of  chapels  generally, 
and    he   divides   them    (after    several    reniarka> 
into  a  greater  number  than  Godolphin  had  done^ 
but  that  is  immateriaL    First,  he  says,   ''  \^iUi 
us   here    in   England    there    are   several    kinds 
of   chapels,    first,    parochial    diapeLs;**    then     he 
mentions  several  parochial  chapels,  and  the  aeoond 
kind,  he  says,  are  these,  *'diapels  which  ad  join  to 
and  are  part  of  the  church,  and  those  are  such  which 
are  built  by  honourable  persons  for  burying-places- 
for   themselves  and   families,"    Then  in   another 
work  of  the  same  description,  Johnson's  Clergyman's 
Vade  Mecum,  p.  19,  after  stating  that  the  freehold 
of  the  church  is  in  the  incumbent,  meaning  of  course 
the  rector,  we  have  this:  "But  the  incumbent's 
freehold  does  not  annul  the  right  of  a  peer  or  gentle- 
man to  any  diapel  or  chancel  built  or  repaired  time 
out  of  mind  by  him  and  his  ancestors  for  a  place  of 
burial  or  to  hear  Divine  service."    Such  bein^  the 
practice  in  ancient  time^  we  hare  in  evidence  here 
from  two  gentlemen,  Mr.  T.  Frewen  and  Sir  A- 
Ashburnham,   that  they  are   in    fact,    in    certain 
churches  in  Sussex,  as  lords  of  manors,  owners  of 
chapels  exacUy  circumstanced  as  this  place  is  with 
regard  to  the   church.    They  are  the  owners   of 
those  chspels  or  chancels,  and  nobody  disputes  their 
right ;  and  I  suppose  a  great  number  of  instances 
might  be  found  throughout  England  where  sinular 
chapels  exist  down  to  the  present  day,  and  of   the 
lord  of  the  manor  or  the  person  to  whose  estate  they 
are  appendant  exercising  their   rights  and    being- 
treated  as  owners.     [Tlie  V.  C.  then  referred   to- 
(1)  a  MS.  in  Hayley*s  Collection,  being  an  inatitn- 
tion  by  Ranulpli,  Bishop  of  Chichester,  of  Arnold 
Fitzpeter,  as  parson  of  Icklesham,  at  the  presenta- 
tion of  the  Lord  Nicholas  Hereingott,  patron  of  the 
church  of  Icklesham ;  (2)  a  grant  by  Sybella,  lady 
of  Icklesham,  to  the  church  of  St.  Martin  of  Battle,. 
and  the  monks  there  serving,  of  the  advowson  and 
right  of  patronage  of  the  church  of  Icklesham ;  (3)  a 
document  which  showed  that  Sybella  above  men- 
tioned was  the  daughter  of  Ralph  de  Icklesham,  lord 
of  the  manor,  and  that  she  became  the  lady  of   the 
manor  upon  the  death  of  her  father,  and  had  been  the 
wife  of  tiie  above-named  Lord  Nicholas  Herciiisrott.] 
I  refer  to  these  for  the  purpose  of  corroborating 
what  otherwise  would  rnlly  be  concluded,    as  it 
seems  to  me,  from  the  general  practice,  that    the 
church  was  founded  by   the  lords  of  the  nuuior 
of  Icklesham,  and  if  it  be  the  fact  that  this  c^iapel 
either  actually  cont^nporaneous  and   coeTal 


was 


(d)  Mr.  Blozinn  8t«ted  in  a  poition  of  his  ftffldavit  m  fol- 
lows:— '*  Private  chspels,  soeh  ss  I  consider  this  to  be  one,  are 
oonusonly  known  to  sntiqnaries  and  ecdesiologistB  under  the 
name  of  chantry  chapels.  They  are  belleted,  and  in  many 
eases  can  be  clearly  proved,  to  have  been  erected  by  lords  6l 
manors  or  other  persons  of  iraportanee  for  private  mass  and 
prayer,  and  for  a  place  of  barlal  for  the  fonnder,  his  family, 
and  successors.  In  most  cases  the  title  to  these  chapels  is 
proved  by  reparation  from  time  to  time,  and  by  user  as  a  place 
cf  sepulture,  or  for  other  purposes  for  which  they  were  de- 
signed. There  are  numerous  examples  of  this  kind  of  chapel 
known  to  me  in  different  parts  af  the  kingdom." 


with  the  original  church,  or  was  built  shortly  after- 
wards, there  can  be  no  question  but  that  it  "was 
built  by  the  lords  of  the  manor  of  Icklesham,  who- 
were  the  patrons  because  they  were  the  founders  of 
the  church,  [Hie  V.  C.  then  referred  to  some  later 
evidence  upon  the  same  subject,  and  in  particular 
to  the  will,  dated  in  1498,  of  Henry  Fynche,  lord  of 
the  manor  of  Icklesham,  who  bequeathed  his  body 
to  be  buried  in  the  'chapel  of  St,  Nicholas  of  Ickle- 
sham, and  bequeathed  40s.  **  for  the  amendment  of 
1  the  chapel  of  St.  Nicholas,  and  for  the  amenduaent 
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or  new  boildiqg  of  the  alUr  of  the  said  chapel,  to  be 
made  alter  the  pattern  ci  the  high  altar  of  the  said 
cinucfa."  The  V.  C.  alao  referred  to  the  records  of 
the  proceedings  before  the  Inahop  from  1581  down 
to  a  eomparatiTely  recent  period,  these  records. 
himiig  considerable  bearing  upon  the  question  of 
TBpanttMML]  We  seem  to  have  this  established, 
that  there  is  a  prima  facU  indication  of  title  in  the 
lords  of  the  msaor  to  this  chapel— -for  chi^  it  was 
— 'irfaether  it  is  now  a  chapel  is  of  course  a  question 
ramaining.  Now  then  comes  the  important  qnes- 
tioii — ^Who  has  from  time  to  time  repaired  this 
diapel?  [The  V.a  referred  to  the  alMattons  in 
the  UU  and  answer  upon  this  question.]  The  docu-  , 
laenti  which  I  hare  alreadj  ref eired  to,  as  far  as 
they  hare  gone,  tend  to  show  that  nearly  three  cen- 
tsries  back,  iif  the  time  of  Sir  Moyle  E jnche^  it  was 
oonaidered  that  he  was  bound  to  repair  this  chapel, 
Im,  later  times  it  appears  that  tiie  lord  or  lady  of 
the  manor  was  treated  as  the  pearson  liable  to  repair 
the  chapel,  and  as  to  what  has  been  done  in  modern 
times,  the  eridenoe  shows  that  the  repurs  have 
ahrajt  been  done  by  Uie  lords  or  ladies  of  the 
manor.  With  regard  to  one  manoer  of  dealing 
witii  this  chapel,  it  appears  that  the  cleaning  of  the 
dupei,  not  toe  rqpairing  of  it,  has  always  been 
done  by  the  parish ;  but  that  is  not  repairing  the 
<tepel  within  the  meaning  of  the  term  <^  repair," 
when  you  come  to  that  indicium  of  ownership  which 
dspends  upon  reparation  for  all  known  time.  I  now 
come  to  the  question  with  regard  to  the  user  of 
thla  <diapel,  assnming  that  this  was  achiqiel  founded 
at  or  not  rery  long  after  the  time  of  the  foundation 
of  the  church.  If  this  was  a  priyate  chapel  of  the 
lords  of  the  manor,  what  was  the  purpose  of  it  ? 
We  know  that  the  purpose  of  these  chapels  was  not 
for  attending  DiTine  senrice  when  the  whole  of  the 
congregation  was  there,  but  for  having  their  own 
private  masses,  their  requiems,  their  obiits,  their 
mortuaries,  their  masses  for  the  dead,  and  other , 
inTentions  or  rites  of  the  Boman  Catholic  Qiurch ; 
as  to  which  it  will  be  recollected  that  about  the 
thirteenth  centuxy  particukrly,  the  doctrine  of  pur- 
mtory  became  most  rife  in  the  Boman  Catholic 
^urch*  They  were  for  the  purpose  of  haying 
their  own  private  services  in,  and  it  may  have  been 
that  tiiey  would  choose  to  sit  there  also  during  the 
peif ocmance  of  Divine  service ;  but  that  is  not  at 
sU  a  neoessaiy  purpose.  And  they  might  also,  and 
th^y  didalso^  evidently  intend  it  as  a  place  of 
sepnltiire  f or  themselves  and  their  successors,  the 
owners  ci  the  manor.  Now,  with  regard  to  the 
nser  of  it,  for  the  purpose  of  performing  masses, 
leqnicms,  obiits,  &c.,  of  course  we  can  have  no 
menwrialof  that  mode  of  user  except  this,  that  we 
have  remaining  the  very  machinery  by  which  these 
were  performed,  vis.,  the  piscina  and  sedile,  indicative 
dearly  and  conclusively  of  an  altar;  and  therefore 
we  know  there  was  an  altar,  a  sedile,  and  pisdna 
for  Ae  purpose  of  performing  masses  in  the  chapel 
in  distinction  from  the  masses  performed  at  the 
high  altar,  which  were  called  hi^  masses.  We 
know  therefore,  so  far  as  we  can  have  any  evidence 
«f  user  lor  that  purpose,  that  these  are  all  the 
indicia  of  its  having  been  used  for  that  purpose  as 
kmg  as  the  Roman  Catholic  religion  was  tolerated 
er  prevailed  in  this  country.  After  the  Reforma- 
tion you  can  have  nothing  of  the  kind.  Of  course 
tiwre  were  no  masses  performed,  and  that  purpose 
can  no  longer  remain.  With  regard  to  the  purpose  of 
sepulture  or  burials,  unless  so  far  as  monuments 
eiost,  we  cannot  tell  how  many  lords  of  the  manor 
ef  Icklesham  are  buried  there.  There  may  be 
under  the  pavement  of  that  chapel  a .  score  of  lords 
er  ladies  of  the  manor  lying  interred ;  but,  except 
so  far  as  monuments  exist,  and  except  inddentally 
by  some  documents,  as  in  the  case  of  Henry 
FyndK,  there  oonld  have  been  no  memorial  of  the 


burial  of  a  lord  or  lady  of  the  manor  in  the  chapd. 
Therefore  the  only  memorials  oi  burial  are  th^  : 
the  will  of  Henry  Fynche^  directing  his  body  to  be 
buried  in  this  chi^piel,  apparently  without  asking 
anybody's  leave;  and  an  existing  monument,  the 
only  monument   to  be   found   there,    to   Arnold 
Nesbitt,  who  died  in  1779,  from  which  it  appears 
that  his  body  was  buried  underneath.    We  have 
this  literal  indidum  of  its  use  by  the  lord  or  lady 
of  the  manor  from  a  verv  recent  occurrence,  and 
that  is,  that  the  present  Mrs  Frewen,  when  ^e  was- 
widow  of  Mr.  Musgrave  Brisco,  put   up,  without 
asking  anybody's  leave,  a  hatchment,  or  some  indi* 
cation  of  the  loss  of  her   husbanc^   Mr.  Brisco,. 
and   nevQr  asked   the  bishop   or    incumbent  for 
leave,  and  paid  no  fee  to  anybody,  and,  in  short,  did 
it  as  of  right  as  lady  of  the  manor,  and  her  right 
was  never  challenged.    These  are  the  only  indicia 
of  user  as  regards  user  by  the  lord  or  laoy  of  the 
manor :  as  to  sitting  there  for  Divine  service,  it  has 
not  been  so  used  for  a  great  number  of  years. 
Whether  it  was  ever  used  lor  that  purpose  may  be 
questioned.    It  was  not  the  purpose^  evidently,  for 
which  it  was  erected.   The  purpose  for  which  it  waa 
erected  was,  no  doubt,  for  having  private  and  sepa- 
rate masses  and  for  the  purpose  of  buriaL    There 
has  been  no  sitting  there  on  the  part  of  the  lord  or 
lady  of  the  manor,  nor  would  there  be  unless  the 
lord  or  lady  of  the  manor  were  resident  in  t]ie 
parish,  which  they  had  not  been,  at  least  for  a  con- 
siderable time,  probably  for  a   very  long  time; 
whether  Arnold   Nesbitt   was   resident  does  not 
appear,  and  it  is  not  material.  But  then,  it  is  alleged 
by  the  pits,  that,  in  point  of  fact,  the  parish  has 
proved  user  by  tiie  parish,  and  for  the  parish  pur- 
poses, of  this  soum  chancd.     First  of  all,  with 
regard  to  the  seats  that  have  been  placed  in  the 
chancel  for  the  purposes  of  the  congregation  sitting 
there  during  Divine  service ;  that  really  amounts  to 
no  user  at  all — I  mean  no  user  as  indicative  of 
right,   and  for  this  reason:   it  commenced  at  a 
period  from  1848  to  1853,  when  thechurdi  generally 
was  undergoing  reparation.  It  seems  to  have  under- 
gone considerable  reparation  at  that  timei,  and  then 
it  was  convenient  thiat  while  the  repairs  were  going 
on,  the  congregation  should  sit  during  Divine  ser- 
vice in  this  south  chancel,  which  held  somewhere 
about  100  people.    That  is  the  earliest  indication 
we  have  of  any  user  of  it  by  way  of  using  it  for 
the  congregation  to  dt  in.     Of  course  ^t  was- 
dmply  for  a  temporary  purpose,  and  it  does  not 
even  appear  whether  the  lord  or  lady  of  the  manor 
was  aware  of  it ;  but,  even  if  tiiey  had  been  aware 
of  it,  I  should  consider  that  their  right  was  not  in 
the  smallest  degpree  infringed  upon  by  that  temporary 
user  of  it.    I  mean  temporary^  as  commencing  at 
that  time  and  under  those  circumstances.     The 
seats  that  were  put  there  were  merdv  movable- 
seats,  not  like  the  rest  of  the  seats  in  the  church, 
which  are  fixed  seats  according  to  the  ordinary  plan  -^ 
and   it   appears   also   that,    commencing   at   the 
same  time,  parish  or  vestry  meetings  were  some- 
times hdd  there.    Of  course,  i^  the  rest  of  the- 
church    was  undergoing  repair,   they  would   na- 
turally go  where  repairs  were  not  going  on  for 
the  purpose  of  holding  a  meeting.    Then  it  waa 
alleged  that  the  Sunday-school  was  held  there,  and 
two  or  three  witnesses  on  the  part  of  the  pits. — old 
people— are  called  to  say  that  in  thdr  early  youth, 
the  Sunday-school  was  sometimes  hdd  in  the  prin- 
cipal chancel,  and  sometimes  in  the  south  chanod». 
What  does  that  amount  to  ?    Of  course  I  need  not 
say  that,  unless  the  lord  of  the  manor  was  aware  of 
these  temporary  trivial  users,  they  cannot  in  the 
smallest  d^^^ree  derogate  from  his  right,  if  he  has  a 
right.    Therefore,  it  really  comes  to  this,  that  the 
children   were  commonly  taught,  and  have  been 
taught  from  all  time  as  long  as  there  was  a  Sunday- 
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school,  in  the  prhicipal  chancel,  and  oocasionall j 
for  the  purpose  of  oonrenience,  locne  or  all  of  them 
may  have  been  taught  in  the  south  chancel  of  late 
years,  and  only  of  Ute  years.  Then  there  is  another 
user  which  is  insisted  upon  and  which  is  this— the 
ladder  or  ladders  used  for  the  reparation  of  the 
church  ir&re  placed  in  this  south  chancel.    If  they 
had  been  the  parish  ladders,  I  confess  It  appears  to 
me  it  could  not  be  derogating  from  the  right,  even  if 
they  established  the  right,  to  nave  the  ladders  placed 
there  on  the  part  of  the  parish—it  would  only  be 
jnro  tanto  a  diminution  of  the  right  of  the  lord.    But 
what  does  it  come  to  on  the  evidence  of  the  wit- 
nesses on  either  side?    That  ladders  employed  in 
the  repairs  of  the  church  were  kept  there,  and  the 
fact  tnat  the  bricklayer  or  the  mason  who  was 
«mploved  in  the  repairs  of  the  church  put  his  ladder 
out  of  the  way  into  this  chancel  whidi  was  not  used 
as  ^art  of  the  church  for  the  sitting  of  ^e  congre- 
gation, can  ^rove  nothing  in  derogation  of  the  right 
Then  there  is  the  parish  chest  which  is  said  to  have 
been  kept  there.    The  parish  chest,  as  I  under- 
iBtand  it,  is  a  box  used  for  the  purpose  of  keeping 
the  register,  and  probably  the  communion  plate 
))elonging  to  the  church.    It  is  not  the  chest  which 
was  established  in  the  time  of  Heniy  VIIL  with  a 
«tit  in  the  top  to  receive  alms  for  the  poor :  it  is 
the  modem  parish  chest,  and  cannot  in  the  smallest 
degree  touch  this  question  of  right    Having  dis- 
posed of  the  question  of  repairs,  I  come  to  the  ques- 
tion. What  is  the  reputation  in  the  place  ?    [The 
y.  C.  then  referred  to  the  evidence  on  that  point, 
from    which   it   appeared    that   the   chancel   in 
question  was  generally  termed  the  manor  chancel.] 
Erom  the  state  of  the  evidence,  as  far  as  I  have 
gone,  it  appears  to  me  that  we  have  got  to  this  con- 
'dition  of  things,  that  consistently  with  the  common 
law  of  the  oountey,  with  the  ecclesiastical  law,  and 
with  usage,  with  what  was  known  to  have  existed 
from    time   of    which    we  have   no   memory  to 
the  contrary,  there  is  sufficient  evidence  to  estab- 
lish  the    net   that   this   is    an    ancient   chapel 
which  belonged,  and  still  belongs,  to  the  lords  of  the 
^nanor  of  Icklesham,  that  they  have  tiie  exclusive 
^ght  to  it,  and  that  the  pits.,  that  U  the  parish,  have 
•no  right  whatever  except  by  the  permission  of  Mr. 
-and  Mrs.  Frewen,  or  the  lords  of  the  manor  for  the 
time  being,  to  make  any  use  of  this  chapel.    And 
it  is  the  fact  of  the  repairs  having  been  always  done 
by  the  lords  of  the  manor  that  gives  the  greatest 
-force  to  the  title.    It  is  contended  on  the  part  of  the 
pits,  that  if  this  were  so— if  this  were  the  ancient 
•chapel,  we  must  assume  that  it  was  an  endowed 
^chapel,  because  w^  must  assume  that  the  bishop 
would   not   have   consecrated   it    unless   it   was 
endowed ;  that  if  it  was  endowed,  it  was  forfeited  to 
the  Crown  by  1  Edw.  6,  c.  14.    There  had  been  a 
prior  Act,  the  Act  of  Hen.  8,  but  it  was  not  com- 
plete, and  this  Act  caused   all  these   numerx)us 
•chapels  or  chantries  which  existed  at  that  time  to 
1)0  forfeited  where  there  was  any  endowment ;  it 
would  not  apply  where  there  was  no  endowment 
hecause  the  Grown  did  not  care  about  the  chapel 
4ind  only  wanted  the  endowment :  it  was  contended 
that  this  chapel  must  have  passed  to  the  Crown  by 
ifoTce  of  that  Act,  this  being  a  chantry  chapel. 
That  appears  to  me  to  be  an  assumption  which 
cannot  be  maintained.    Ton  cannot  assume  that  the 
bishop  in  the  twelfth  or  thirteenth  century  would 
not  have  consecrated  this  chapel  when  he  was  con- 
•ecrating  the  church  built  by  the  lord  of  the  manor, 
the  great  man  of  the  place ;  we  cannot  assume  that 
he  would  refuse  simultaneously  to  have  consecrated 
this  chapel,  that  is,  assuming  it  to  be  coeval  with  the 
church,  unless  the  lord  of  the  manor  would  endow  a 
priest  to  do  duty  in  it    The  lord  of  the  manor  might 
«ay,  ^  I  have  my  own  priest,  who  is  my  own  chaplain 
in  my  own  private  house,  and  he  shall  perform  the 


service,  and  I  will  pay  him  as  I  think  fit"  That 
question  might  have  arisen,  but  I  think,  if  this  is  a 
chapel  coeval  with  the  church,  the  bishop  in  oon" 
secrating  one  consecrated  the  whole.  At  all  events 
all  the  assumption  that  might  be  made  as  to  the  pro- 
bability that  the  bishop  would  not  have  consecrated 
an  unendowed  chapel  Qmd  this  deariy  was  c<m- 
secrated,  because  services  were  well  performed 
there,  on  account  of  the  piscina  and  sedile)  is  entiird  j 
set  aside  by  this,  that  after  the  time  of  Edward  VL 
and  in  the  time  of  Elizabeth,  when  there  oertainljr 
would  have  been  no  disposition  to  preserve  tlieee 
relics  of  Popery,  we  have  the  recognition  that  thia 
chapel,  as  a  chapel,  did  belong  to  the  lords  of  the 
manor  of  Icklesham.  That  never  could  have  been  Hie 
case  if  in  the  time  of  Edward  VI.  it  had  been  for- 
felted  to  the  Crown  under  the  statute  rhave  referred 
to.  Therefore  I  consider  the  evidence  deariy  con- 
tradicts the  supposition  that  this  was  ever  forfeited 
to  the  Crown  by  virtue  of  that  statute.  But  the 
pits,  have  r^ed  very  much  upon  this,  that  the  defts. 
Mr.  and  Mrs.  Frewen  have  in  thdr  answer  admitted 
the  proposition  that  the  freehold  of  thia  aouth 
chancel  is,  like  the  rest  of  the  church,  vested  in  tiie 
rector,  the  present  rectors  being  the  Ecdeaiaftical 
Commissioners.  Then  it  is  contended  that,  if  the 
freehold  is  vested  in  the  rector  and  not  in  the  lord 
of  the  manor,  what  the  lord  of  the  manor  has  ia 
nothing  but  an  easement  or  the  same  sort  of  ri|^ 
that  a  person  has  to  a  pew.  If  a  person  has,  for 
example,  a  faculty  to  a  pew,  or  a  right  to  a  pew  in 
a  churdi,  ordinarily  speaking,  that  right  depends 
upon  habitanpy.  It  must  be  annexed  to  some 
house,  and  must  be  held  by  virtue  of  the  habitatton 
of  that  house,  and  primd  facie  at  least,  if  not  necee- 
sarily,  a  house  in  the  parish.  It  stands  upon  tiiat 
footing,  so  that,  in  point  of  fact,  for  want  of  naer, 
for  want  of  habitancy,  this  easement  is  Itat  and 
that  the  south  chancel  belongs,  as  the  rest  does,  to 
the  parish;  that  is  to  say,  it  is  altogether  vetted 
in  the  rector  for  the  benefit  of  the  parish  at  large 
just  as  the  rest  of  the  church  is.  There  is  nn- 
doubtedly  that  admission  in  the  answer  whidi 
was  given  to  an  allegation  in  the  bill  to  that 
effect  [The  V.  C.  then  referred  to  the  state  of 
the  pleadings.]  An  affidavit  has  now  been  filed 
by  the  defts.  for  the  purpose  of  doing  what  they  in- 
tended to  do  by  the  supplemental  answer,  and  for 
the  purpose  of  showing  that  though  they  admitted 
this  they  ought  not  to  be  affected  by  the  admissioa 
of  the  fact ;  that  it  operates  nothing.  And  what  th^ 
say  is  perfectly  true,  so  far  that  there  is  not  a  tittle 
of  evidence  showing  that  by  any  act  done,  or  by  tiie 
operation  of  any  law  whatever,  this  chapel,  unleaa 
it  never  was  a  diapel  at  all,  was  vested  in  tlie  rectcr 
as  the  rest  of  the  church  was.  It  is  not  an  allega- 
tion in  the  bill  founded  upon  any  fact,  but  merely 
an  abstract  allegation  which  is  admitted  in  the  same 
manner  in  the  answer.  And  I  must  say,  if  it  was 
necessary  for  the  case  of  the  defts.,  I  should  consideE 
that  they  ought  not  to  be  bound  by  the  admissioD, 
if  that  admission  was  vital  to  the  case,  whidi 
to  my  mind  is  dearly  established  by  the  evi- 
dence. But  supposing  the  freehold  is  in  the 
Ecdesiastical  Commissioners  as  rectors,  does  that 
necessarily  destroy  the  right  of  the  lords  of  the 
manor  to  the  use  of  this  as  a  chapel,  or  to  the 
use  of  it  as  a  place  for  burial,  or  for  any  of  the 
purposes  for  which  itwas  originally  intended,  ao  far 
as  those  purposes  can  be  now  effected?  It  appears 
to  me,  having  gone  most  carefully  through  the 
authorities,  that  it  does  not  derogate  from  thdr 
right,  and  they  would  still  be  entitled  to  the  benefit 
of  it,  and  the  exdusive  benefit  of  it  Now  this  it 
a  very  probable  supposition  (and  like  all  auppo- 
sitions  of  the  kind  when  questions  of  prescription 
arise,  it  is  not  founded  upon  certainty),  and  m^ 
account  for  the  right  of  posseaaioiL    May  we  not 
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that  ftt  the  foundation  of  the  choroh  (for,  if 
thu  18  part  of  the  freehold  of  the  chnrch  vested  in 
the  rector,  it  most  have  been  so  from  the  foundation, 
for  there  is  no  act  suggested  as  to  any  conveyance 
€r  sumnder  of  it),  in  giving  the  church,  and  the 
irbolB  of  the  fabric  as  they  then  expressed  it, ''  to 
Qod  and  the  Church,"  the  lord  of  the  manor  should 
make  a  reservation  that  that  was  subject  to  his 
perpetoal  right  to  the  exclusive   possession  and 
enjoyment  of  this  as  his  chapel  for  the  purpose  of 
pnvate  services,  and  for  the  purpose  of  burial? 
What  so  probable  ?  and  that  alone  would  be  a  suffl- 
dent  suggestion  to  justify  the  prescription.    But 
farther  we  find  according  to  the  authonties,  a  few 
cf  which  I  will  refer  to,  that  a  man  may  prescribe 
for  a  chancel,  or  for  an  aisle,  or  he  may  prescribe  for 
a  pew  in  an  aisle,  or  for  a  pew  even  in  the  nave  €d 
the  church,   if  he  prescribe   that  he  and  those 
iHiose  estate  he  has  have  always  had  it,  and  that  he 
and  those  whose  estate  he  has  have  always  repaired 
it,  even  though  the  estate  or  the  house  in  question 
be  out  of  the  parish.    The  authorities  go  so  far  as 
that  I  wiU  now  refer  to  a  few  of  them.    There  is  a 
case  in  Hobart's  Beports  of  JBooihlfy  v.  Bai^,  where 
this  is  distinctly  and  expressly  laid  down.    It  arose 
upon  a  question  of  prohibition,  on  which  most  of  the 
oM  cases  arose,  a  question  whether  the  Ecclesiastical 
Court  could  entertain  jurisdiction  or  not.    It  was  a 
case  in  which  a  person  prescribed  as  lord  of  the 
manor,  and  that  he  and  those  whose  estate  he  had  as 
lord  of  the  manor  had  always  had  the  enjoyment  of 
a  certain  pew  in   the  church,  and  therefore  he 
prescribed  that  pew  as  belonging  to  his  manor. 
It  was  held  that  he  could  not  have  prohibition 
because  he  did  not  also  lay  his  prescription  thus, 
that  he    and  those   whose   estate    he  had  had 
always    repaired    that   peW;    and    then   this    is 
laid  down:   "Prescription  by  a  person   that  he 
is  seised  of  a  certain  manor,  and  that  he  and  those 
whoseestate  he  had  in  the  same  manor  had  used 
time  out  of  mind  to  have  a  particular  pew  in  the 
body  of  the  church,  is  not  good  without  the  addition 
that  he  and  those  whose  estate  he  has  were  used 
time  out  of  mind,  at  their  only  costs,  to  maintain 
that  pew,  and  therefore  had  the  sole  use  of  it ;  that 
would  be  good."    And  then  it  goes  on  thus :  '<  And 
so  it  is  in  the  like  case  of  an  aisle,  or  <tf  a  chapel 
adjoining  to  the  body  of  the  church"— the  very 
case  we  have  here— ''upon  the  same  difference, 
whether  it  had  been  maintained  by  the  whole  parish 
or  by  some  particular  persons  like  unto  the  reasons 
ofadupelof  ease."    So  that  there  it  is  distincUy 
laid  down  in  that  case  by  Lord  Hobart,  that  is,  by 
the  court  over  which  Lord  Hobart  presided,  that 
that  is  the  law  in  such  a  case  as  the  present.    Then 
we  have  this  in  Godolphin's  Bepertorium,  p.  187 : 
''The  lord  of  a  manor  may  prescribe  to  a  certain 
seat  or  pew  in  the  church  by  having  time  out  of 
mind  maintained  and  repaired  the  same  at  the 
proper  costs  of  himself  and  ancestors.**  That  is  very 
much  the  same  proposition  that  is  laid  down  in  that 
case  which  I  have  dted  from  Hobart.  Then  we  have 
this  further  passage  from   Godolphin,  at  p.  150 : 
<*  The  disposal  of  seats  in  the  body  of  the  church 
doth  belong  of  common  right  to  the  ordinary  of  the 
diocese^  so  as  he  may  place  and  di^lace  at  his 
pleasure.    If  a  man  and  his  ancestors,  and  all  those 
whose  estate  he  hath  in  a  certain  messuage,  have 
used  time  out  of   mind  to  repair  an  aisle  of  the 
dkurch,  and  to  sit  there  and  none  other,  the  ordinary 
may  not  displace  him ;  for,  if  so,  then  a  prohibition 
lies,  for  that  he  hath  it  by  prescription  up3n  reason- 
able consideration.    Likewise,  if  a  man  prescribe 
that  he  and  his  ancestors,  and  all  those  whose  estate 
he  hath  in  a  certain  messuage,  have  used  to  sit  in  a 
certain  place  in  the  body  of  a  church  time  out  of 
mind,  &c^  in  consideration  that  he  and  those  whose 
eita|e  he  hath  have  used  time  out  of  mind  to  repair  the 


said  seat,  if  the  ordinary  remove  him  from  that  seat 
a  prohibiti9n  lies,  for  in  this  case  the  ordinary  hath 
not  any  power  to  dispose  thereof,  for  that  is 
a  good  prescription,  and  by  intendment  there 
may  be  a  good  consideration  for  the  commence- 
ment of  that  prescription,  although  the  place 
wliere  the  seat  is  is  the  parson's  freehold.  In 
this  case  a  prohibition  was  granted  to  the  Bish<^  of 
Exeter  for  one  Cross.  For  if  a  man  prescribe  to 
have  a  seat  in  the  body  of  the  church  generally 
without  the  said  consideration  of  repairing  the  seat, 
the  ordinary  may  displace  him."  Then  we  have 
from  Johns<m's  Clergyman's  Vadd  Mecum  a 
passage  which  I  read  for  another  purpose,  which  is 
this :  after  stating  that  the  freehold  of  the  church  is 
in  the  incumbent  he  adds  this:  "But  the  incumbent's 
freehold  does  not  annul  the  right  of  a  peer  or 
gentleman  to  a^y  chapel  or  chancel  built  or  re- 
paired" (it  is  evidently  a  mistake  for  "  built  and 
repaired")  "time  out  of  mind  by  him  and  his 
ancestors  for  a  place  of  burial  or  to  hear  Divine 
service."  Then  we  have  the  doctrine  laid  dovm 
by  Lcffd  Chief  Baron  Macdonald  in  the  case  of 
Lou$l^  V.  Ha^wardf  1  To.  &  J.  Ex.  583,  which  was 
cited  in  the  argument.  The  Lord  Chief  Baron 
who  gives  judgment  in  the  case  upon  which  the 
question  arose  as  to  a  claim  made  by  prescription 
to  a  pew  in  the  body  of  the  church  as  appurtenant 
to  a  house  out  of  the  parish,  after  observing  that  it 
appeared  from  Selden  that  in  early  times  by  the 
Pope's  licence  churches  were  founded  or  buUt  by 
lords  of  manors,  or  other  lay  founders,  says, "  How 
can  we  now  say  that  the  owners  of  the  house  or  of 
the  estate  in  respect  of  which  this  ch^tel  was  claimed 
did  not  build  or  endow  the  church  or  some  part  of 
it?"  Then  he  suggests  there  is  no  proof  of  it.  But 
it  is  extrenoely  probable— extremely  possible  at  least 
— tiiat  the  estate  which  the  person  now  claiming 
holds  was  Uie  estate  of  the  persons  who  had  built 
and  endowed  the  church,  and  that  is  a  sufficient 
intendment  to  support  the  prescription  as  having  a 
reasonable  origin  or  a  suffidently  good  consider- 
ation." Then  we  have  this  case  from  Siderfln's 
Beports,  which,  as  translated,  I  apmrehend  would 
run  thus :  the  name  of  the  case  is  Bvxton  v.  JBote- 
moji,  Siderfln,  p.  88 :  "Action  on  the  case,  brought  for 
disturbing  the  pit  in  the  use  of  a  seat  in  the  choir 
of  the  church,  fmd  after  verdict  (which  had  been  in 
favour  of  the  person  retaining  the  seat),  it  was 
moved  in  arrest  of  judgment  uiat  the  pit.  had  not 
entitled  himsdf  to  the  seat,  inasmuch  as  he  does 
not  d^ow  that  he  repairs  it  as  he  ought,  for  without 
repairing  this  belongs  to  the  ordinary.  But  it  was 
said  by  the  court  that  it  does  not  appear  which  it 
was,  in  the  body  of  the  church  or  not ;  for  if  it  was 
not,  it  does  not  belong  to  the  ordinary."  Then  there 
is  this  passage :  "And  an  aisle  of  a  church  may  be 
parcel  of  my  messuage,  or  where  I  am  founder  "  (I 
apprehend  cleariy  meaning  founder  of  the  church, 
meaning  of  course  "my  ancestor"  or  the  person 
whose  estate  I  have)  "may  be  allotted  to  me 
instead  of  the  donatioxL"  The  original  words  are, 
"en  lieu  del{donation,"  which  I  conceive  means.  As 
a  return  for  my  donation  of  the  church  to  God  and 
the  Churdi,  I  have  had  given  to  me — ^that  is,  my 
ancestor  or  my  predecessor  in  title  has  had  given  to 
him— this  aisle  of  the  church.  Then  we  have 
another  case,  Cotven^a  case,  12  Coke's  Bep.,  which  I 
only  cite  in  corroboration  of  what  I  have  ahreadpr 
referred  to.  On  the  question  of  prohibition,  "  it 
was  resolved  bjr  Uie  court,  that  if  a  lord  <i  the 
manor  or  other  person  who  hath  a  house  and  lands 
in  the  parish" — whether  that  means  the  lord  of  the 
manor  who  hath  a  house  in  the  parish,  or  whether  it 
means  the  lord  of  the  manor  or  other  person  who 
had  a  house  in  the  parish  does  not  appear,  it  seenis 
to  be  left  in  ambiguity — "  and  had  a  seat  in  an  aisle 
of  the  same  choroh,  so  that  the  aisle  is  sole  and 
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proper  to  his  family,  and  ibey  bsre  maintained  it  at 
tlleir  o>irn  cfaargea,  that  if  the  bishop  i|oald  dia- 
potseea  him  he  shall  haTe  a  prohibitioii,  for  it  shall 
be  intended  that  the  party's  aneestors,  or  tiiose 
whose  estate  he  hath,  hare  erected  and  built  the 
aisle  vith  the  assent  of  the  paraon  and  ordinary  to 
the  intent  to  ha^e  it  only  to  himself."    Well,  that 
is  just  MM  good.    Then  we  have  Uiis  somewhat  in 
coriuboration  oi  it,  from  Digge's  Parson's  Counsel,  a 
very  wril-known  work,  page  218>  where  he  says, 
"llie   bishop  has  no  power   to   dispose  of  oie 
seats  in  any  private  chapel  next  to  the  diurch, 
that  are  not  maintained  and  repaired  at  the  parish 
charges."    I  think  it  is  umieoessary  to  cite  further 
cases.    There  may  be  some  other  cases  more  or  less 
beating  on  the  question ;  but  I  think  it  is  quite 
unnecessary  to  cite  cases  for  the  purpose  of  show- 
ing that  upon  Mb  question  which  now  remains,  the 
question  of  prescription  in  the  lords  of  the  manor,  it 
is  sufkient  that  you  e%a  suggest  a  veasonaUe  in- 
tendment or  origin  for  this,  that  the  person  who 
founded  this  chapel,  especially  if  it  was  ooeral 
with  tiie  foundation  of    the    church,  as  I  think 
the    eridence    tends   strongly   to    show   it   was, 
might,   eren    though    the    freehold    be    in    the 
rector,  like  the  rest  of  the  church,  althou|^  the 
freehold  did    not    remain   in    the   founder,  still 
baye  the  right  by  prescription  to  the  perpetual 
and  exdusire  use  of  the  chapel  upon  this  intend- 
ment; and  Teiy  probably  when  he  Imiltthis  chureh, 
or  when  be  endowed  this  church  if  he  was  not 
the  builder,  he  had  allotted  to  him,  or  when  he 
erected  this  chapel  he  reserred  to  himself  not  per- 
haps the  fraehold,  but  the  perpetual  and  e»slusive 
right  to  the  use  and  enjoyment  of  it.    Therefore  it 
af^iearsto  me  that  with  regard  to  this  admission  in 
the  answer,  if  the  fact  of  the  freehold  being  in  the 
rector  would  necessarily  be  fatal  to  the  def ts.'  case, 
under  the  circumstances  justice  would  require  that 
the  admission  should  not  be  held  binding  so  as  to 
defeat  the  legal  right.    But,  as  I  hare  sai^  whether 
it  be  binding  or  not^  it  appears  to  me  that  the  ri^t 
of  the  lord  cl  the  manor  still  remains  untouclMd, 
and  that  there  is  established  by  complete  eridence 
that  this  was  the  ancient  chapel  of  this  family 
from  the   foundation    of  the  church;   that  they 
have  had,    so  far  as   there  has  erer   been  any 
user  of  it    at   all,    an  exclusive  user,   that   the 
parish  has   never  had   any  user  of  it  whatever 
exoept   within   exteemely   modem   times-^within 
the  last  twenty  or  twenty-five  years — and   that 
in  the  manner  I  have  mentioned;  and  that  the 
light  still  remains  in  the  lord  .of  the  manor  as 
appendant  to  the  manor  or  the  manor-house ;  it  is 
p^eetly  indifferent   which.     Some  question  has 
been  raised  about  which  is  the  manor-house.    [The 
y.  C.  then  referred  to  this  point.]    This  we  have, 
at  all  events,  that  New-place  is  tlie  place  where,  as 
far  as  we  can  trace^  the  manor  courts  have  always 
been  held,  and  the  business  of  the  manor  conducted. 
It  has  never  been  for  a  great  many  years,  it  may  be 
for  generations,  occupied  by  the  lords  of  the  manor; 
but  it  has  been  the  property  of  the  lords  of  the 
manor.    It  is  not  necessary  for  me  to  say  that  I 
conclude  that  New-jdaoe  is  the  manor-house,  but 
I  must  say  I  think,  as  far  as  the  evidence  goes,  there 
is  strong  reason  to  believe— to  speak   of  probi^ 
bilities — that  the  house   which  existed  on   that 
spot  on  the  site  on  whicJi  New-place  was  built  200 
years  ago  perhaps,  has  always  been  the  manor- 
house.    Therefore,  if  it  was  necessary  that    this 
right  should  be  attached  to  a  house,  there  is,  I  think, 
sufficient  ground  for  assuming  that  it  was  attached 
to  that  manor-house,  and,  if  necessary,  that  manor- 
house  would  support  the  prescription.    I  conceive 
the  prescription  is  well  supported,  even  if  the  free- 
hold be  not  in  the  lord,  but  in  the  rector,  to  the  ex- 
clusive user  of  this  chapel  by  the  lord  of  the  manor. 


Under  these  dfcumstanoes  of  course  I  must  dismias 
thebUL 
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MttrapoliM  Loeal  ManagmMt  Att^Extra^pandM 
plao$  TrmUnfar  pamiiu^  ^Fe^-^TrwnfBr  of  pcwtn 
io  dUtriei  board^XS  t- ^  Fiet  c.  120,  s.  90. 

At  the  time  of  the  passing  of  the  Metropolis  Loeal 
Management  Act  (18  j*  19  Vict,  c  120),  there  was 
an  ancient  parish  eaUed  the  ^Precinct  of  the  OU 
Tower  Without,^  adjacent  to  the  Tower  ofLombn, 
and  between  that  pcaiA  and  certain  parishes  in  tfte 
dty  of  London,  an  extra-paranMal  place  called  Great 
Tower-hiB,  pcartfy  in  the  comity  of  Middlesex,  and 
partly  in  the  city  of  London.  Oreia  TowerMS,  for 
paving  and  Kiting  pwrposes,  was  vested  in  trusteet 
under  a  local  Act  (87  Geo,  8),  who  had  power  to 
make  rates.  By  sect.  90  of  the  MetropM  Local 
Management  Act  all  the  powers,  (fc,  of  trustees  under 
local  Acts  in  relation  to  paving,  Ughting,  ^,  any 
parish  in  schedule  B.  are  to  cease  to  be  so  vestA  and  to 
become  vested  in  the  board  of  works  for  the  district. 
In  schedtde  B.,  pt.  1,  the  Whiteihmel  District  of 
Works  is  to  incLde,  among  other  places,  **  I\>wer^ 
district  of**  There  was  no  known  district  of  that 
name: 


Held,  that  it  was  intendsd  to  inehuk  within  the  desaripUom 
«« Tower,  dietriet  of,"  as  weUtkearm  of  Great  Tower^ 
hiU  as  the  parish  of  the  i^ndnal  of  the  (M  Tower 
Widwsa;amd  that  sinee  the  passing  of  the  l^  jf  19 
Vict,  c  120,  the  power  of  the  trustees  wsdsr  As  Loeai  • 
Act,  S7  Goo.  Z,  had  ceased. 

Tlus  was  an  appeal  against  a  rate  made  oa 
the  16th  Nov.  1864  by  the  trustees  for  putting  into 
execution  a  local  Act,  the  37  Greo.  3,  clxnviLy 
intituled  "  An  Act  for  paving,  Ughting,  watching 
cleansing,  watering,  improving,  and  keeping  in  repair 
Qreat  Tower-hill,  and  for  removing  and  preventing 
nuisances  and  annoyances  within  the  same,"  by  the 
app.  Mr.  Humphreys,  the  occupier  of  a  house,  19» 
Trinity-square,  Tower-hill,  London,  who  is  liable  to 
be  rated  under  the  said  Act  (if  the  power  of  the 
trustees  to  make  a  rate  has  not  been  tidcen  away  by 
the  Metropolis  Local  Management  Act),  and  was 
assessed  at  the  sum  of  hi.  12#.  in  the  said  rate. 

The  following  were  the  grounds  of  appeal : 

That  tlie  said  rate  is  ill^al  and  oontnur  to  law. 

That  the  trustees  have  no  power  since  ue  passing 
of  the  Metropolis  Local  Management  Acts  (18  &  19 
yict.cl20;  19 &  20  Vict.  c.  112  ;  and25&26Yict 
a  102),  to  make  sny  such  rate. 

That  the  Act  passed  in  the  37th  year  of  Geo.  3, 
has  been  put  an  end  to,  and  all  the  powers  of  the 
said  trustees  have  ceased  and  been  transferred  to 
other  bodies  by  the  said  Metropolis  Local  Manage- 
ment Acts. 

The  required  preliminaries  having  been  complied 
with,  an  order  was  made  by  Lush,  J.  with  the  con- 
sent of  the  parties  for  the  statement  of  a  special 
case  for  the  opinion  of  this  Court,  pursuant  to  the 
12&13  Vict.c45,s.  11. 

OASB. 

The  above  local  Act,  37  Geo.  3,  was  passed  in 
the  year  1797.  The  preamble  states  the  necessity 
for  it  thus : 


MA0ISTBATE8'  OASES. 


18T 


Q.B.] 


Sm.  v.  Thb  TsirsTBBS  roR  Patiho,  Ac.,  Obbat  TowKt  Hiu. 


[Q.B. 


Wberow  QrMtt  Toww-Mll  lying  partly  within  the  oonnty  of 
Middl— e»  and  pwtly  within  the  cAsj  of  London  la,  and  for 
■ome  dme  past  naa  been,  in  »  neglected  atate,  and  the  roads 
and  ways  over  the  same  are  Tory  InoooTenient  and  in  bad 
ooodiHoQ,  and  it  would  be  to  the  benefit  and  adrantage  of  the 
owners^  lesaees,  and  oocuptera  of  the  houea  and  bnildinga  on 
or  near  the  oaid  Tower-hio,  and  to  all  penona  haying  oecaakm 
to  resort  to  His  Majesty'e  Tower  of  Ordnance,  and  aU  peraont 
reaidont  fai  Hm  Tower,  and  to  the  ptibllc  in  general,  if  the  said 
hni  wen  property  paved,  lighted,  watched,  cleansed,  watered, 
inproved,  and  kept  in  repair,  and  all  nuisaneea  and  annoy* 
snoas  within  the  seme  remoTed  and  preTented,  ^ 

The  preamble  then  recites  that  a  plan  for  the 
improTement  had  been  prepared,  and  manj  of  the 
ownen,  lesaees,  and  occupiers  of  hoases  and  build- 
ings in  and  near  the  aaid  hill  bad  voluntarily  agreed 
to  contribute  towards  carrying  the  said  intended 
inproTementa  into  effect ;  but  the  same  could  not 
be  properly  done  without  further  proyisions  were 
made  for  defraying  the  expense  for  making  such 
improvements  and  keeping  and  continuing  and  pre- 
serving  the  same  when  made,  and  the  walls,  railing, 
gatea,  lamp-irons,  grass  plot,  walks,  and  other  orna- 
ments belonging  thereto,  in  good  repair  and  con- 
dition. 

The  statute  then  proceeds  to  provide  for  the 

r>intment  of  trustees  for  the  purpose  of  putting 
Act  in  execution :  (sects.  2,  S,  4,  and  5.) 

Sect.  7  enacts : 

That  ttM  sole  pow«r  of  foming,  improylng,  and  laying  out 
Oreat  Tpwbr-hlU  within  the  ttmits  hereinafter  deaeribed,  Oiat 
iB  to  say,  from  the  west  end  of  Poetem-row  by  the  outside  of 
the  foot  pavement  northward  to  the  aoath  end  of  Cooper's- 
row,  and  from  thence  by  the  oatside  of  the  foot  pavement  to 
be  made  before  the  intended  inoioanre  in  fkvnt  of  the  Trlnity- 
hoDse  to  the  entrance  into  Muscovy-court,  and  from  thence  by 
the  oQtaide  of  the  foot  pavement  running  southward  by  the 
and  of  BarUng-alley  to  the  north-east  end  of  Tower^^treet, 
and  from  thence  by  the  side  of  the  said  ditch  to  the  weatend 
of  Postem-row  aforesaid;  and  also  of  maintaining  and  keep- 
lag  the  said  hill  within  the  limits  aforesaid,  with  the  raillns 
and  fencing,  and  other  things  thereto  l)elonging,  in  good  and 
proper  repair,  Ac.,  ahaU  be  and  the  aame  ia  hereby  veated  in 
the  said  tmatees,  && 

Under  the  above  enactments  the  sidd  trustees 
were  possessed  of  the  management  of  the  carriage 
way  of  Great  Tower-hill.  They  were  required  to 
cause  the  said  Mil  to  be  laid  ont  and  improved 
aoeoiding  to  the  plan,  and  to  cause  it  to  be  paved, 
and  to  be  raised,  lowered,  levelled,  or  altered  as 
they  should  think  fit ;  they  were  vested  with  the 
sole  power  of  lighting  and  watching  the  said  hill 
(s.  7),  and  the  trustees  also  became  possessed  of  the 
management  of  an  inclosure  or  ornamental  square 
or  garden,  now  called  Trinity-square,  part  of  the 
inteiMled  improvements,  having  a  grass  plot,  walks, 
iron  railings,  &c.  This  last  circumstance  is  im- 
portant with  reference  to  the  special  provisions  in 
tiie  Metropolis  Local  Management  Act  (18  &  19 
Vict  c.  120,  s.  289,  et  aegJ)  relating  to  inclosed 
gardens  and  ornamental  grounds  in  squares, 
crescents,  ftc. 

Sect.  8  of  the  local  Act  gives  the  trustees  power 
to  cause  the  said  hill  to  be  cleansed,  and  also  to  be 
watered,  and  also  gives  tl^m  power  to  cause  wells 
to  be  sunk  Cso  as  the  same  do  not  interfere  with  or 
affect  the  public  sewers,  or  drains,  or  watercourses, 
Ac*),  and  pumps  to  be  erected  for  the  purpose  of 
deansing  or  watering  the  said  hilL 

Sect.  9  reserves  to  the  Crown  and  the  City  of 
London  any  rights  they  may  have  in  or  to  Great 
Tower-hill  within  the  limits  aforesaid. 

Sect  1 8  enacts  that,  in  order  to  defray  the  expenses 
of  the  Act,  and  to  enable  the  trustees  to '  raise  and 
pay  flQch  annual  or  other  sum  or  sums  of  money  as 
shall  be  necessary  for  those  purposes,  one  or  more 
rates  shall  be  made  by  the  trustees  once  in  every 
jear,  or  oftener,  upon  aU  occupiers  of  houses  and 
ponemises  encompassing  or  abutting  on  Great 
Tower-hill,  and  all  rates  of  assessments  shall  be 
inbject  to  and  chargeable  with  all  such  sums  of 
noiiey  which  shall,  or  may,  be  borrowed  for  the 
purposes  of  the  Act 


Sect.  19  enacts  that  the  statute  is  not  to  extend 
to  the  foot  pavements  in  front  of  the  houses  in 
Great  Tower-street,  &c.,  or  affect  or  prejudice  any 
parliamentary,  parochial,  or  other  taxes  on  the 
houses  and  premises  encompassing  or  abutting  on 
Great  Tower-hilL 

Sect.  22  enacts  that  the  occupiers  d  sudi  houses 
and  premises  encompassing  and  abutting  upon 
Tower-hill  aforesaid  who  shaU  be  assessed  to  and 
pay  the  rates  raised  by  virtue  of  this  Act  shall  have 
the  use  of  the  pleasure-grounds  or  indoeure  in- 
tended to  be  made  in  the  centre  of  the  hill  afore- 
said. 

Sect  29  gives  the  power  of  aj^peel  against  the 
rate. 

Sects.  30  and  81  give  the  trustees  power  to  bor- 
row money  for  the  purpose  of  the  Act,  and  the 
same  is  thereby  charged  upon  the  said  rates. 

In  accordance  with  sects.  SO  and  81,  the  trustees 
have  from  time  to  time  borrowed  moneys,  and  thoe 
is  still  owing  on  that  aceount  a  considerable  sum  oC 
money  for  principal  and  interest. 

SKnce  tlie  passing  of  the  Metropolis  Local 
Management  Act  18  &  19  Vict  c  120,  considerable- 
doubt  and  discussion  has  taken  place  with  respect 
to  the  podtlon  of  the  trustees  tmder  the  local  Act, 
as  to  whether  or  not  their  powers  had  been  super- - 
seded.  The  trustees  in  the  first  instance  were  of 
opinion  that  their  powers  had  been  determined  l^ 
the  Metropolis  Local  Management  Act,  and  had' 
become  vested  in  the  board  of  works  of  the 
Whitechapdl  district,  and,  acting  upon  th^t  opinion, 
the  trustees  for  some  years  suspended  the  exercise 
of  their  powers  under  their  local  statute.  The 
Whitechapel  Board  of  Works  took  the  opinion  oC 
counsel,  and,  in  accordance  with  his  opinion,  repu- 
diated any  jurisdiction,  and  intimated  that  they 
were  advised  that  the  local  Act  was  not  superseded 
by  the  Metropolis  Local  Management  Act,  and  that 
the  powers  of  the  trustees  still  continued. 

The  authorities  of  the  Metropolitan  Board  of 
Works  were  also  consulted,  and  the  Inclination  of 
their  opinion  being  the  same  as  that  of  the  counsel 
advising  the  Whitechapel  Board  of  Works,  it  waa 
sought  to  clear  up  the  difficulty  by  legislative  enact- 
ment, and  a  clause  was  prepared  for  insertion  in  one 
of  the  Metropolis  Local  Management  Act  Amend- 
ment Bills,  but,  owing  to  the  press  of  business 
before  Parliament  at  the  time,  it  was  not  inserted. 

In  the  meantime  the  carriage-way  of  Great 
Tower-hill  has  become  much  ont  of  repair  and  dan- 
gerous to  the  traffic ;  the  trustees  are  being  pressed 
for  payment  of  principal  and  interest  due  for  money 
borrowed  by  them ;  and,  in  order  to  raise  money  for 
the  repair  of  the  roadway,  and  also  for  paying 
creditors,  the  debts  due  to  whom  have  been  charged 
on  the  rates,  the  rate  now  appealed  against  has 
been  made. 

By  the  Metropolis  Local  Management  Act  (18  ib 
19  Vict.  c.  120),  s.  90,  all  duties  and  powers  relating 
to  the  paving,  lighting,  watering,  cleansing,  or 
improving  of  any  parish  or  part  of  a  parish  men- 
tioned in  schedules  A.  and  B.  to  the  Act  now  vested 
in  commissioners  or  in  any  body  other  than  the 
parish  vestry  under  any  local  Act  shall  oease  to  be 
so  vested,  and  shall  become  vested  in  the  vestries 
and  district  boards  constituted  by  the  Acts. 

By  sect  247  of  18  &  19  Vict  c  120  all  local  Acts 
relating  to  any  parish  or  place  remain  unrepealed 
except  so  far  as  the  same  are  inconsistent  with 
tike  Metropolis  Local  Management  Act. 

In  schedule  B.  to  the  Act  it  will  be  seen  that  the 
district  denominated  the  Whitechapel  District  is 
composed  of  nine  parishes,  the  ninth  parish  being 
denominated  "Tower,  district  Off."  To  this  portion 
of  the  district  the  present  case  relates. 

There  is  no  locality  known  by  the  name  of  the 
1  Tower  district^  but  thtee  is  a  parish  called  the 
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*'  Precinct  of  the  Old  Tower  Without,*'  but  that  does 
not  include  the  area  of  Uie  limits  of  the  trustees* 
jurisdiction  under  the  local  Act  37  Qeo.  3. 

That  area  known  as  Great  Tower-hill  is  on  the 
borders  of  the  parish  of  "  Old  Tower  Without,'* 
adjoining  thereto,  but  in  no  part  situated  within  it, 
and  lies  between  the  parish  of  *'  Old  Tower  With- 
'out"  and  certain  parishes  in  the  dtj  of  London. 
This  space  is  altogether  eztrvparochiaL  The  parish 
of  Old  Tower  Without  is  complete  in  itself  as  a 
parish,  and  the  Whitechapel  Board  of  Works  con- 
tend that  it  answers  the  description  of  the  ninth  on 
the  list  in  schedule  B.  sufficiently  to  satisfy  the  Act, 
more  especially  as  by  the  existing  union  for  poor- 
law  purposes  it  had  been  associated  with  the  remain- 
ing eight  parishes  in  the  Whitechapel  Union. 

Sect.  242  of  the  Metropolis  Local  Management 
Act  (the  City  saying  clause)  enacts  that  no  part  of 
any  parish  in  the  city  of  London  shall  be  rated  or 
assessed  by  any  district  board.  The  larger  portion 
of  the  pronerty  which  abuts  upon  Great  Tower-hill 
IB  within  the  city  of  London. 

Sect.  175  points  out  the  mode  of  assessing -certain 
extra-parochial  places  mentioned  in  schedule  C.  of 
the  Act,  of  which  Great  Tower-lull  is  not  one. 

The  view  of  the  board  of  works  for  the  White- 
chapel district  is,  that  the  locality  known  as  Great 
Tower-hill  remains  under  the  jurisdiction  of  the 
trustees  under  the  local  Act,  and  that  the  operation 
of  the  Metropolis  Local  Msdiagement  Act  does  not 
affect  the  proyisions  of  the  local  Act  or  Uie  appoint- 
ment of  the  trustees,  in  whom  ^e  management  of 
the  locality  is  yested.  They  contend  that  the  local 
Act  is  not  repealed,  and  that  the  only  question  is 
by  whom  should  its  proyisions  be  put  in  force? 

With  respect  to  the  use  of  the  term  '^district  of  the 
Tower,**  there  is  no  eyidence  of  any  such  term  being 
in  use  to  denote  any  certain  or  defined  district  pre- 
vious to  or  at  the  time  of  the  passing  of  the  Metro- 
polis Local  Management  Act. 

As  to  the  soil  of  the  carriage-way  of  Great  Tower- 
hill,  the  preamble  of  the  local  Act  describes  it  as 
partlpr  within  the  county  of  Middlesex  and  partly 
within  the  city  of  London,  and  that  description  is 
correct. 

As  to  the  sewerage  and  drainage  of  Great  Tower- 
hill,  that  was  superintended  and  performed  by  tiie 
dty  of  London. 

The  question  for  the  opinion  of  the  court  is  (the 
court  to  haye  power  to  draw  inferences  of  fact 
should  such  be  necessary). 

Whether,  under  the  aboye  circumstances,  the 
trustees  under  the  87  Geo.  3  had  power  to  make  the 
rate  in  question. 

Maude  {Grcqfy  Q.  C.)  in  supportof  the  rate ;  and 

D.  2).  Keane,  Q.C.  (J,  Thompson  with  him) 
contra. 

Blaokbubh,  J.-^In  this  case  there  is  no  doubt 
considerable  difficulty  in  understanding  and  applying 
tiie  Act  of  Parliament,  and  there  may  haye  been 
■ome  oyersights  on  the  part  of  the  Le^lature,  but 
the  question  we  now  haye  to  determine  is  whether 
this  rate,  made  by  the  trustees  under  an  Act  of  37 
Geo.  3,  is  a  good  rate,  and  I  think  it  is  not  The 
£acts,  so  far  as  they  are  material,  are  these : — There 
is  an  ancient  parish  called  ''The  Precinct  of  the 
Old  Tower  Without,** 'and  there  lies  in  the  dty  of 
London,  and  hemmed  in  by  that  parish,  a  smaller 
area  called  and  known  by  uie  name  of  die  *'  Great 
Tower-hill,*'  which  was  extrarparochial,  and  which 
was  managed  under  the  proyisions  of  a  local  Act. 
The  Legislature  by  the  18  &  19  Vict  (the  Metro- 
polis Local  Management  Act,  which  does  not  extend 
to  the  dty),  in  the  interpretation  clause,  defined  that 
the  word ''  parish  "  should  ifidude  any  place  or  com- 


bination of  places  mentioned  in  schedule  B.  of  that 
Act.    Now  in  schedule  B.  to  that  Act  we  find  under 
the  head  of  *'  parishes  "  (that  is  ''  places  or  com- 
bination of  places"),  "Tower,  district  of."    What 
did  the   Legislature  mean   by    "District   of    the 
Tower?"    The  contention  is  that  they  must  hsiwe 
meant  by  that  the  andent  parish  or  place  called  by 
the  name  of  "  Precinct  of  the  Old  Tower  Without.'* 
But  then,  if  they  did  mean  to  say  that,  it  aeema 
impossible  to  see  why  the  Legislature  should  not  have 
usei  that  name.    Then  the  area  which  was  adjacent, 
whidi  was  induded  and  hemmed  in  by  that,  which  is 
called  Great  Tower-hill,  is  not  the  Tower  district 
dther.    It  seems  to  me  that,  putting  a  reasonable 
interpretation  on  the  words  of  the  Legislature,  the 
only  interpretation  we  can  put  upon  them  is,  that 
the  words  "Tower,  district  of,*'  were  meant  to  include 
those  two  places  lying  adjacent  to  each  other,  and 
were  not  intended  to  be  confined  to  dther  of  tbeao 
places,    'nie  argument  against  that  notion  is  this : 
inasmuch  as  the  area  calftd  Great  Tower-hill  was 
extra-parochial,  there  would  be  difficulties  under 
the  machinery  of  the  Act  if  jurisdiction  is  gtvea 
oyer  that  spot,  and  that  there  would  be  difficulty 
in  working  it  because  it  is  extra-parodual,   and 
there  are  consequently  neither  persons  rated  to  the 
poor  or  churchwardens.  No  doubt  there  are  diflBenl- 
ties,  and  it  is  not  yery  easy  at  present  to  say  how 
the  thing  ought  to  be  worked  out.  I  quite  concede  to 
Mr.  Maude  that  it  must  be  taken  that  the  Legislatuie 
intended  that  the  debts  secured  on  the  old  precincts 
should  not  be  annihilated,  and  that  it  must  have 
been  intended  that  there  should  be  some  mode  by 
which  the  thing  could  be  worked  out.    The  present 
question  is,  could  it  be  done  by  taking  it  out  of  the 
district  altogether,  the  power  of  the  trustees  being 
left  as  before?    I  think  that  would  be  straining  the 
words  of  the  Act  of  Parliament,  and  that  the  Legis- 
lature did  not  intend  that  there  should  be  this  place 
out  of  the  scope  of  the  Metnnwlis  Local  Manage- 
ment Act  working  for  itself.    I  think  that  would  be 
quite  contanry  to  the  general  object  and  intention  of 
that  Act    The  generid  intention  of  the  Act  was  to 
put  the  whde  metropolis  under  one  general  manage- 
ment, and  they  must  haye  intended  to  indude  that. 
Then,  under  sect  90,  it  is  provided  that  aU  duties^ 
powers,  and  authorities,  giyen  to  any  commissioners 
or  other  bodies  having  powers  under  an  Act  of 
Parliament  over  anyplace  in  schedule  B.  shall  cease 
to  be  vested  in  them,  and  that  ail  th«  powers  now 
yested  under  any  local  Act   in   any  such  com- 
missioners shall  cease  to  be  so  vested,  and  shall,  save 
as  herein  otherwise  provided,  become  vested  in  and 
be  performed  and  exercised  by  the  board  of  works 
for  such  district    Now  then  comes  the  question, 
can  the  trustees  under  this  local  Act  exerdse  any 
of  the  powers  which  by  the  Act  of  the  Legislature 
are  to  be  no  longer  vested  in  them,  but  are  to  be 
yested   in  the  district  board?     That  is  all   we 
have  really  to  dedde,  and  it  seems  to  me  to  be 
dear  that  th^y  cannot,  and  that  consequently  this 
rate  is  bad.    There  remains  another  question  behind 
which  may  be  raised  hereafter  in  some  shape  or 
other,  that  it  being  pretty  clear  that  it  could  not 
have  been  the  intention  of  the  Legislature  to  do 
away  with  these  debts  in  the  smaller  area  there 
must  be  some  way  of  enforcing  them,  and  two  ways 
occur  to  me  if  the  power*  vested  in  tiie  trustees  are 
transferred  to  the  district  board,  and  the  Act  does 
not  otherwise  provide  for  them.    The  district  board 
would  seem  to  be  able  to  make  a  rate  under  the  old 
Act :  if  there  is  anoUier  provision  made  for  it,  then 
it  may  be  that  they  would  have  to  follow  that  other 
provision.    At  present  it  would  be  premature  to  say 
what  the  right  way  of  doing  it  is:  all  we  say  is  that 
it  seems  to  us  dear  that  the  Tower  district  was 
intended  to  indude  this  extra-parochial  place,  and 
consequently  that  the  powers  of  the  trustees  are 
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no  longer  Tested  In  them,  and  that  this  rate  is 
bad. 

Shsx,  J. — I  am  of  the  same  cminion.  It  was 
admitted  at  the  beginning  by  Mr.  ICaude  that  the 
whole  question  to  be  detennined  in  this  case  was 
the  meaning  of  the  words  **  Tower,  district  of**  in 
•diednle  B.  of  the  Metropolis  Local  Management 
Act  Now  those  words,  **  Tower,  district  of,"  hare 
been  used  in  preference  to  the  words  **  Precinct  of 
the  Old  Tower  Without,"  which  is  undoubtedly, 
aooording  to  the  view  of  Mr.  Mande,  included  in 
*'the  Tower,  district  of"  for  some  purpose.  There 
must  haye  been  some  meaning  in  changing  the 
designation  <«  Precinct  of  the  Old  Tower  Without" 
to  "Tower,  district  of"  for  the  purposes  of  this  Act. 
Then,  it  being  admitted  that  the  Precinct  of  the  Old 
Tower  Without  is  included  in  '*Tower,  district  or  in 
schedule  B^  we  must  endeayour  to  find  some  intelli- 
gible and  probable  reason  for  the  insertion  of  the 
words  in  the  schedule  "Tower,  district  of"  instead 
of  the  words  Precinct  of  the  Old  Tower  Without. 
Now,  we  And  that  this  precinct  of  the  Old  Tower 
Without  is  a  parish  separated  from  certain  parishes 
in  the  city  of  London  which  are  not  witnin  tiie 
purriew  of  the  Metropolis  Local  Management  Act, 
and  that  there  is  also  another  district,  or  place, 
called  Qreat  Tower-hill.  It  does  not  belong  to  the 
parishes  of  the  City  of  London  which  it  adjoins,  and 
It  is  not  within  the  parish  ^for  the  purposes  of  the 
poor-law  so  called)  which  bears  the  name  of 
"Precinct  of  the  Old  Tower  Without"  What 
possible  object  could  the  Legislature  haye  under 
those  eircumstanoes  in  using  the  words  "Tower, 
district  of "  in  the  schedule  B.  to  the  Metropolis 
Local  Management  Act  if  it  were  not  understood 
to  include  in  tliat  description  as  well  the  precinct 
ci  the  Old  Tower  Without,  which  was  a  parish  pro- 
perty so  called  within  the  me-«ning  of  the  poor-laws, 
and  that  outlying  place  called  the  Great  Tower-hill, 
which  lies  between  that  and  certain  parishes  which 
are  not  within  the  puriew  of  the  Metropolis 
Local  Management  Act  at  all  ?  It  seems  to  me  that 
in  that  state  of  things  we  can  come  to  no  other  con- 
clusion than  that  the  words  "  Tower,  district  of  *'  do 
include  as  well  the  Precinct  of  the  Old  Tower 
Without,  which  they  are  admitted  to  include,  and 
to  which  in  Mr.  Maude's  yie w  they  are  limited,  as  well 
that  parish  as  the  place  between  it  and  the  parishes 
of  the  city  of  London.  Then  we  find  that  the  out- 
lying place  called  "  Great  Tower-hill "  was  managed 
for  the  purposes  of  paying,  lighting,  watching, 
cleansing,  watering,  improying,  and  keeping  in 
repair,  by  the  tmstees  under  a  local  Act  of  87 
Geo.  d,  passed  in  the  year  1797,  and  that  these 
trustees  haye  the  power  of  making  rates  in  a  par- 
ticular way.  Mr.  Maude  certainly  does  impress  us 
in  some  parts  of  his  argument  yery  strongly  by  pointing 
out  that  the  proyisions  of  the  Metropolis  Local 
Management  Act  as  to  the  constitution  of  yestries 
and  the  election  of  yestrymen,  and  of  boards  of 
works,  are  not  proyisions  which  are  clearly  or  dis- 
tinctly applicable,  or  can  easily  be  made  to  fit  sudi 
a  case  as  this :  for  a  place  which  is  extra-parochial, 
in  the  first  place,  special  officers  called  yestrymen 
are  to  be  elected  under  the  proyisions  of  the  ftletro- 
polis  Local  Management  Act,  and  the  person  who  is 
to  initiate  the  election  of  tflbse  yestrymen  is  to  be  a 
churchwarden  of  the  parish.  There  is  no  church- 
warden of  this  place.  Then  ag^n,  the  yestryman 
to  be  elected,  as  Mr.  Maude  has  pointed  out,  must  be 
a  person  who  is  assessed  to  the  relief  of  the  poor  on 
a  rental  of  not  less  than  40/.  per  annum.  Mr. 
Maude  yery  clearly  puts  it  that  that  prevents  any 
person  residing  in  or  haying  property  in  this  extra- 
parochial  place  from  being  a  yestryman  under  the 
proyisions  of  this  Act  because  he  is  not  rated  to 
the  relief  of  the  poor,  and  the  result  of  .that,  no 


doubt,  would  be,  that  the  board  of  works  which  is 
to  be  elected  by  these  yestrymen  and  which  is  for  the 
future  to  haye  the  goyemment  of  this  extra-parochial 
place,  is  to  be  a  board  composed  of  persons  being 
duly  elected  in  strict  conformity  with  the  proyisions 
of  the  Act,  and  a  number  of  other  parishes  propeaiy 
so  called  within  the  meaning  of  the  poor-law,  nod 
therefore  that  the  board  of  works  whicn  is  to  goyem 
this  extra-parochial  placefor  the  future  is  to  bea  body 
in  which  the  inhabitants  and  oyeneers  of  property 
in  this  extra-parochial  place  are  to  haye  no  yoice 
whateyer  in  the  selection  of  their  members.  That, 
no  doubt,  is  a  difficulty  which  Mi.  Maude  has 
pressed  yery  strongly,  and  it  would  not  be  easy  to 
escape  from  it  if  we  were  called  upon  to  determine 
oonclusiyely  how  in  all  particulars  and  respects  in 
this  extra-parochial  place  the  Act  of  Parliament  ia 
to  be  made  to  work.  It  may  be,  as  has  becoi  sug- 
gested in  the  course  of  the  argument,  that  under 
sect.  90  all  the  powers,  duties,  and  authorities  yested 
in  the  trustees  under  the  87  Geo.  8,  with  all  the 
rights  and  liabilities  of  the  former  trustees,  are  now 
yested  in  the  board  of  works,  and  that  the  board 
of  works  haye,  under  the  local  Act  of  Parliament, 
all  the  powers  and  authorities  which  the  trustees 
had  before  the  passing  of  the  Metropolis  Local 
Management  Act  It  is  suggested  that  that  con- 
struction of  the  Metropolis  Local  Management  Act 
in  sect  90  is  hard  to  be  receiyed,  because  under  tlie 
Metropolis  Local  Management  Act  the  duties, 
powers,  and  authorities  of  the  new  board  of  works 
are  to  be  exercised  through  the  medium  of  the  oyer* 
seers  of  the  parish.  It  may  be  that  in  tMs  parti- 
cular case  of  an  extra-parochial  place  goyemed  by 
trustees  under  those  local  Acts  ofParliament,  those 
sections  proridtng  for  the  execution  of  the  Act  through 
oyerseers,  churchwardens,  and  parochial  officers  pro- 
perly so  (slled  do  not  apply  to  such  a  case  at  all.  We, 
howeyer,  as  it  seems  to  me.  are  not  in  this  case  called 
upon  to  come  to  any  decision  upon  that  point  at  alL 
For  my  own  part,  I  am  yery  sensible  of  the  diffi- 
culties that  Mr.  Maude  has  yeiy  ably  pointed  out ; 
but  this  one  thing,  as  has  already  been  stated  by 
my  brother  Blackburn,  seems  to  me  perfectly  clear, 
that  under  the  90th  section  of  the  Act  of  Parlia- 
ment all  the  powers  and  authorities  now  yested 
under  any  local  Act  of  Parliament,  in  any  com- 
missioners or  in  any  other  body  than  ti^e  yestry  of 
such  parish,  or  in  any  wise  relating  to  the  regulation, 
government,  or  concerns  of  any  such  parish  (which 
pertiaps  means  "  place"  in  this  Act),  shall  cease  to 
be  so  vested,  and  shall  become  vested  in  other  per- 
sons appointed  under  this  Act.  It  is  enough  for  us 
to  say,  that  when  this  rate  was  made  the  tmstees 
under  the  old  Act  of  Parliament  had  under  this 
90th  section  ceased  to  have  any  powers  conferred 
upon  them  by  this  local  Act  vested  in  them.  They 
have  ceased  to,have  it  vested  in  them,  therefore  the 
rate  made  by  ^em  is  bad. 

■ 

Mellob,  J. — I  did  not  hear  the  whole  of  Mr. 
Maude's  argument,  and  therefore  I  think  it  is  more 
satisfactory  that  I  should  not  take  any  part  in  the 
judgment. 

Judgment  for  the  apps. 
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HOXJBB    OF    L0BD8. 

Bflported  \»j  Jaxsb  PAXsasov,  Eiq.,  B«iTist)avat*L«ir. 

Fn%,  J[;>n7  20, 1860. 

Galloway  o.  Mayoe  or  Lohdov. 

Mayor  of  Lokdov  p.  Galloway. 

/■^mwanaU  Aet-^Pawet  to  make  mem  wbrttU-^Purduut 
of  kmdf^IUMlting  lamdh-^Purpom  of  Aet-^Raihoay 
Act. 

ThiB  corporation,  of  L,  were  empowered  bv  Act  of  Par- 
Kament  to  make  new  streets,  and  for  Stat  pwrpose  to 
acquire  lands  compuhorily,  to  let  such  lands  on  ouikUw 
leases,  and  etfterwards  sell  the  ground-rents.  The. 
corporation  were  to  be  teimbursea  partly  by  a  charge 
wpon  certain  tolls  derived  from  the  in^ftrooements,  and 
partly  by  letting  or  selling  the  frontage,  and  they  had 
power  to  dispose  at  discretion  ofswrpwjs  lands.  Before 
the  Act  passed  the  corporation  agreed  to  sell  to  the 
M.  Railway  Company  some  of  the  swrphis  lands,  in- 
cluding part  of  those  taken  from  G, : 

Held,  that  the  carparaJtim  wen  entUlsd  to  take  the  lands 
of  O,  which  were  scheduled  m  their  Act  of  ParUa- 
mmt,  though  at  the  time  of  so  taking  them  thtsf 
intended  to  resell  part  thereof  to  the  M,  Haiboay 
Company: 

Held,  further,  dkat  <&«  fact  of  the  corporation  having 
bound  themselves  hf  nrtvious  agreement  to  resell  part 
of  the  laneb  of  Cflmd  not  incapacitate  the  eorporor 
turn  from  tahng  aB  the  lands  of  G. 

Hiete  were  two  appeals :  the  fint  from  a  decree 
of  the  Lordi  Jottioes ;  the  secood  from  a  decree  of 
Wood,  V.C. 

The  corporation  of  London,  under  their  Acts,  the 
Metropolitan  Meat  and  Poultry  Market  Act  1862, 
and  the  Holbom  Vallej  Improvement  Act  1864, 
had  given  notice  to  Mr.  Galloway  to  ti^e  his.  pro- 
perty for  the  purposei  of  their  Acts.  Fart  of  such 
property  the  corporation  wanted  merely  for  the 
purpose  of  reselling  to  the  Metropolitan  Railway 
Company,  there  having  been  an  agreement  between 
tiie  corporation  and  the  railway  oompany  to  that 
e£fecL  Mr.  Galloway  contended  that  resale  was  not 
one  of  the  purposes  of  the  Acts,  and  that  in  the 
valuation  of  his  lands  by  a  jury  they  might  be 
prejudiced  in  their  estimate  by  the  price  having 
been  fixed  in  that  agreemeuL 

The  Metropolitan  Railway  Company,  under  their 
Act,  entitled  the  Metropolitan  Railway  Act  1854, 
were  empowered  to  treat  with  the  corporation  of 
Iiondon  for  the  sale  and  purchase  of  land  to  them ; 
and  under  their  Act  of  1859  they  were  authorised 
to  take  lands,  including  those  of  Mr.  Galloway,  and 
the  corporation  were  authorised  to  sell  their  lands  to 
the  oompany.  In  1860  three  Acts  were  passed  to 
promote  the  construction  of  the  ^eat  and  poultry 
market,  and  one  of  these  incorporated  the  Model  Act, 
otherwise  called  the  London  City  Improvement  Act 
1847,  and  the  clauses  of  the  liands  Clauses  Act 
included  therein.  While  the  Bill  was  pending  in 
1862  to  enable  a  meat  and  poultry  market  to  be  con- 
structed, the  company  entered  into  an  agreement, 
binding  them  to  purchase  from  the  corporation  the 
surplus  lands  north  of  a  new  street  about  to  be 
formed  at  a  price  that,  together  with  the  moneys  to 
be  obtained  for  other  surplus  lands  and  the  moneys 
to  be  raised  upon  credit  of  the  tolls,  would  go  far 
towards  recouping  to  the  corporation  their  outlay  in 
respect  of  the  street. 

The  Act  called  the  Metropolitan  Meat  and  Poultry 
(Western  Approaches)  Act  1862  passed,  and  the 
corporation  wero  thereby  enabled  to  form  a  new 
street  and  sell  the  surplus  lands  without  having 
first  let  them  out  on  building  leases.  When  the 
corporation  gave  notice  to  Mr.  Galloway  to  take  his 


land,  he  filed  a  bill  in  the  Court  of  Ch.  to  restrain 
the  corporation  from  acquiring  his  property  for  the 
purpose  of  reselling.  Wood,  V.  C.  made  an  order 
granting  the  injunction,  and  the  Lords  Justices 
confirmed  that  ordor. 

The  Holbom  Valley  Act  1864,  in  the  87th  section, 
reciting  the  agreement  between  the  corporation  and 
the  oompanv,  saved  the  xi^ts  of  the  oompany  in 
respect  of  uat  agreement,  and  made  all  the  cove- 
nants and  provisions  of  the  said  agreement  apply  to 
the  lands  purchased  under  the  latter  Act.  Kotioe 
was  served  by  the  corporation  in  July  1864  to  take 
Mr.  Galloway  V  lands,  and  he  again  disputed  t^ielr 
right  to  do  so  on  similar  grounds  to  those  formerl/ 
u^^  He  again  filed  a  bill  to  restrain  the  corpo- 
ration. The  M.  &  dismissed  the  biU  with  costs. 
The  Lords  Justices,  on  sppeal,  ordered  the  company 
to  be  joined  as  def  ts.,  and  then  also  dismissed  the 
bill,  but  without  costs.  Mr.  Galloway  appealed 
from  the  last  d^ree,  whereupon  the  corporation 
appealed  from  the  former  decr^ 

JRolt,  Q.  C,  Selwyn,  (IC^  and  Bagshawe,  for  the 
Mjop,  Ghdloway,  contended  that  the  general  rule  was 
that  railway  companies  wero  to  be. kept  strictly 
within  the  powers  conferred  by  their  Acts  of  Par- 
liament, and  this  was  beyond  their  powers : 

Webb  V.  Manchester  and  Leeds  AaUway  Company, 

4MyLftCr.  120; 
Stockton  and  DarHngton  Company  v.  Brown,  9  H.  L. 

Css.246;  8L.T.Bep.N.&l$I; 
Flower  v.  London  ana  Brighton  Railway  Oon^^any, 
2  Dr.  &  6m.  880. 
The  corporation  were  estopped  from  saying  they 
required  the  lands  for  llie  purposes  of  thdr  Act, 
when  they  had  already  agreed  to  sell  the  lands  ae 
sorphis  lands. 

Sir  H,  Cairns,  Q.  C.  and  Swanston  for  the  corpora- 
tion  of  London. 

The  iil«onM^<?M«ra;  (Palmer),  Jessd,  Q.C.,  and 
Bristowe,  for  the  railway  company,  contended  that 
the  purpose  was  valid,  and  the  Legislature  eoRtem- 
plated  tiiat  such  an  agreement  mipit  be  made ;  and 
BBch  agreement,  when  made,  was  binding : 

Eastern  RaUway  Con^tam  v.  Bawkes,  5  H.  L.  a  831 ; 
JSbarrow  v.  Oxford  Baslway  Con^any,  9  Hara,  4S6; 

2DeG.  M.&G.94; 
Comer  V.  Midland  RaUway  Company,  2  FhiL  469. 

Cur*  ado.  vuk. 

The  LoBD  CuAircELLOK  (after  stating  the  facts). — 
The  case  of  Mr.  Galloway,  the  app.  in  the  first,  and 
the  reap,  in  the  second  appeal,  rested  on  a  principle 
well  recognised  and  founded  on  the  soundest  prin- 
ciples oi  justice.  The  principle  is  this :  that  when 
persons  embarking  in  great  undertakings,  for  the 
accomplishment  of  which  those  engaged  in  them 
have  received  authority  from  the  Legislature  to 
take  compulsorily  the  land  of  others,  making  to  them 
proper  compensation,  the  persons  so  authorised  can- 
not be  allowed  to  exercise  Uie  powers  conferred  on 
Uieni  for  any  collateral  object,  for  any  purpose  ex- 
cept those  for  which  the  Legislature  has  invested  them 
with  extraordinary  powers.  The  necessity  for 
strictly  enforcing  this  principle  became  apparent 
when,  whether  from  the  gpreat  accumulation  of 
capital  in  the  country,  or  from  whatever  other  cause, 
it  became,  as  it  has  now  become,  an  ordinary  oocurr 
rence  that  associations  should  be  formed  of  large 
numbers  of  persons  possessing  enormous  pecuniary 
resources,  and  to  whom  are  given  powers  of  inter- 
fering for  certain  purposes  with  the  rights  of  private 
property.  In  such  a  state  of  things  it  becomes  rery 
important  that  means  should  be  devised  whereby  the 
courts,  consistently  with  the  ordinary  principle  on 
which  they  act,  should  be  able  to  keep  such  asso- 
ciations or  companies  strictly  within  their  powers. 
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Rod  ahonld  prevent  them,  when  the  Legielatiire 
iies  giren  them  power  to  infearfeie  with  prtrmte 
ppoperty  for  one  purpose^  from  oskig  that  power 
lor  CBoCber.    Lord  GottoohMn   in   nnmeroiif  in- 
etenoes  mteifoed  in  eueh  cuec,  and  the  principte 
hee  been  cordiaUj  epproTed  and  acted  on  in  all  the 
eoorts  of  law  and  equitj,  and  has  been  freqnently 
xeeognieed  and  ooofirmed  in  thii  hooee.     It  has 
beeome  a  weU-xeoognited  head  of  eqai^,  that  ai^ 
ewnpanj  aathorued  by  the  Legislatnie  to  take  oon- 
polaorily  the  land  of  another  lor  a  definite  object 
wiU,  ri  it  attempts  to  take  it  for  an j  other  object^  be 
lestiained  by  the  in  jmiction  of  tiie  Court  of  C3i. 
lirom  8o  doing.    It  is  relying  on  due  principle  that 
the  app^  Mr..Galloway  contends  that  his  bUl  in  the 
second   suit  was  wrongly  dismissed,  and  tiiat  Ik 
is  entitled  to  the  injnnction  giyen  to  him  by  ti» 
decree  in  the  first  snit.    Tlie  question  is,  whether 
he  has  brooght  himsell  within  the  principle  on 
which  he  relies.    There  is  little  or  no  dijierenoe  as 
to  fads.    On  the  26th  Jnne  1862,  being  rather  more 
than  a  month  before  the  Western  Approadies  Act 
leoetved  the  Bpyal  assent,  but  when  it  wss  pending 
in  Ftaliament,  an -agreement  which  had  long  been  in 
the  course  of  negotiation  was  finally  ooncluded  be- 
tween the  corporation  of  the  city  of  London  and  the 
•Metiopoiitan  Bailway  Ckmipany,  whoeby  the  corpo- 
ration engaged  that  as  soon  as  possible  alter  the  BUI 
dioald  haTO  become  law  they  would  purchase  and 
procure  to  be  Tested  in  thenuielres  a  certain  defined 
portion  of  the  lands  which  by  the  intended  Act  it 
was  proposed  that  they  shoold  be  sathorised  to  take, 
and  then  would  sell  it  to  the  railway  oompany  for 
the  pnrpoee  of  their  railway,  in  consideration  of  the 
sum  of  7Q,000A    The  land  thus  agreed  to  be  taken 
and  sold  to  the  railway  company  included  the  pro- 
perty of  the  appw  Mr.  Galloway,  and  there  is  no 
doubt  bat  it  all  formed  part  of  what  the  city  of 
London  were  authorised  to  take  for  the  purposes  of 
tiie  Western  Approaches  Act.    The  only  question 
is,  whether  the  sale  to  the  railway  company  can  be 
treated  as  one  of  those  purposes,  wod  this  depends 
entirely  on  the  true  construction  of  the  Afit  under 
which  the  corporatioQ  oi  the  city  proceeded.    By 
the  5th  aectioB  of  the  Act,  all  the  powers,  provi- 
sioBS,    restrictions,     and    enactments    contained 
in  the    London    City    Improyement    Act    ld47, 
are  to   be  taken  to  extend  and  to  be  applied  to 
the   Act    now    under   consideration.     The    Act 
of  1647  seems  to  have  been  the  first  of  a  num- 
ber of  Acts  sinoe  passed  for  enabling  the  corpora- 
tion of  the  city  of  London  to  make  improvements 
in  tiie  metropolis.    It  contains  a  number  of  clauses 
which  mast  be  applicable  to  all  metropolitan  im- 
provements.   It  enables  the  corporation  to  fix  the 
width  of  streets  and  footpaths ;  to  stop  up  streets 
aad  ways ;  to  raise  and  lower  the  level  of  streets ; 
and  makes  numeions  other  provisions  of  a  general 
character.    Afi  these  are  thus  adopted  into  the  Act 
now  in  question,  and,  as  it  appears,  into  many  other 
Acts ;  and  the  Act  of  1647  has  thus  acquired  the 
name  of  Uie  Model  Act.     By  sect.  18  of  that  Act 
the  corporation  are  empowered  to  take  any  houses 
or  land  which  they  might  deem  it  expedient  to  take 
for  the  purposes  of  the  Act,  provided  always  that 
witiiont  the  consent  of  the  owner  they  cannot  take 
any  lands,  not  included  in  the  schedule  to  the  Act. 
Provision  is  made  in  suMeqnent  clauses  for  the 
mode  of  ascertaining  the  value  of  the  property 
taken,  and  for  compensating  the  owners  of  the  same. 
Now  it  must  be  observed  that  the  Legislatore,  in 
providing  for  such  an  object  as  that  of  widening 
and  improving  the  streets  of  the  metropolis,  has  to 
deal  with  a  subject  totally  different  from  that  of 
enaUlng  a  body  of  adventurers  to  form  a  railway. 
In  that  latter  case,  the  persons    seeking   the  aid 
of  Parliament  are  bound  to  show  that  what  they 
sre  proposing  to  do  is  of  such  public  importance  as 


to  make  it  reasonaUe  that  th^  should  be  enabled 
so  far  to  interfere  with  the  nghts  of  private  pro- 
perty as  to  compel  the  owners  d  the  limd  required 
for  the  railway  to  sell  it  to  them  at  a  fair  price. 
The  Legislature  has  no  concern  with  the  question  as 
to  how  the  persons  embarking  in  the  undertaking  are 
to  obtain  funds  to  payf  or  the  construction  of  the  rail- 
way.    The  railway  will  become  the  property  of  the 
speculators,  and  will  its^  Kpay  l^em,  at  all  events 
it  is  anticipated  that  it  wHl  repay  them,  by  the  tolls 
levied  on  it,  the  outlay  they  have  made.    But  in 
the  case  of  a  public  body  like  the  City  of  London 
undertaking  improvements  in  the  metropolis,  the 
case  is  very  different.    When  they  have  made  a 
new  or  widened  an  <M  street  th^  will  necessarily 
have  made  a  very  gireat  outlay,  from  which  they 
can  get  no  return.    The  new  or  improved  street  Ib 
dedicated  to  the  public,  and,  unlike  the  railway, 
yields.no  profit  to  those  by  whom  it  has  been  made. 
In  order  to  meet  this  dmkulty,  and  to  enable  the 
corporation  to  reimburse  themselves,  the  course 
has  been  to  authorise  the  corporation  to  take  com- 
pulsorily  not  only  the  buildings  actually  necessary 
for  foradng  the  street  or  other  projected  improve 
ments,   but   also   other  neighbouring  lands   and 
buildings,  the  value  of  which  and  the  proper  mode 
of  deating  with  which  the  Legislature  considers  to 
be  connected  with  and  dependent  upon  the  projected 
improvements.    In  the  Model  Act  all  the  lands  and 
buildings  authorised  to  betaken  oompnlsorily are 
oinmerated  or  referred  to  in  a  schedule  to  the  Act. 
In  later  Acts  the  practice  has  been  to  have  them  all 
described  in  a  book  called  the  book  of  reference, 
deposited  with  the  derk  of  the  peace,  accompanied 
by  a  map  or  ground  plan.    By  the  13th  section  of 
the  Model  Act,  the  corporation,  as  I  have  already 
stated,  were  empowered  to  take  for  the  purposes  of 
that  Act  all  the  lands  and  buildings  comprised  in 
the  schedule,  and  the  mode  in  which  th^  were 
required  to  deal  with  any  land  taken   and  not 
actually  laid  into  a  street  is  indicated  in  the  46th 
section,  and  it  is  this :  tiiey  were  bound  to  let  it 
on  building  leases  to   persons  who  would  agree 
to    erect    nouses    or    other    buildings    on    the 
I^ans   previously    approved   by   themselves,   and 
they    were    afterwards    empowered    to   sell    the 
ground-rents  and  the  reversion  expectant  on  the 
leases.    The  object  of  all  this  is  plain.    It  was  anti- 
cipated that  the  projected  improvements  would  be 
'likely  so  to  add  to  the  value  of  property  in  the 
neighbourhood  that,  by  enabling  those  at  whose 
cost  the  improvements  had  been  inade  to  appropriate 
to  themselves  at  their  old  value  the  lK)uses  and 
lands  adjoimdg  the  improvements,  and  then  to  sell 
them  at  their  increased  value,  they  might  be  able 
wholly  or  partialiy  to  reimburse  themselves  the  out- 
lay they  had  made.    The  46th  section  declares  in 
express  terms  that  all  lands  demised  and  leased  by 
the  corporation  under  the  power  to  whidi  I  have 
referred  shall  be  deemed  to  be  land  required  for  the 
purposes  of  the  Act.    Such  being  the  clauses  of  the 
Model  Act,  all  of  which  are  incorporated  into  the 
Act  with  which  we  have  now  to  deal  (I  mean  the 
Western  Approaches  Act),  it  seems  hardly  necessary 
that  I  should  say  more  than  that  the  observations  I 
hare  made  on  the  Model  Act  satisfy  me  that  under 
the  Western  Approaches  Act  the  corporation  were 
empowered   to  take    oompulsorily   all    the   lands 
included  in  the  book  of  leference,  which  comprise 
those  of  the  app.  Mr.  Galloway,  and  to  sell  them  at 
the  best  price  they  could  obtain.    It  is,  however, 
right  to  add  that  I  think   the  same  conclusion 
would   follow  from   a   fair   consideration  of   the 
Western  Approaches  Act  itself,   only  bearing  in 
mind  the  general  observations  I  have  made  as  to  the 
object  which  in  all  these  Metropolitan  Improvement 
Acts  the  Legislature  must  have  had  in  view.    In  the 
year  1860  Uie  corporation  had  been  empowered  to 
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make  a  new  meat-market  on  the  dte,  or  mainly  on 
thesite^oftheoldSmithfield  Market.  InthejearlSOB 
the  Act  now  in  question  wai  passed,  its  object  being 
to  giro  a  better  Mproach  to  the  new  market  from 
Thames-street.  By  the  7th  section  of  that  Act 
the  corporation  are  empowered  to  main  a  street  from 
the  noiik  of  the  intended  new  market,  in  a  westerly 
direction  up  to  Victoria- street,  according  to  a  plan 
deposited  with  the  clerk  of  the  peace.  The  8th 
section  then  states  that  the  book  of  reference  con- 
taining a  description  of  the  property  which  might 
be  required  for  the  purposes  of  the  Act,  and  wMch 
was  deposited  with  the  derk  of  the  peace,  should 
at  all  times  be  open  to  public  inspection.  Now, 
pausing  here,  it  is  plain  thiat  the  corporation  were, 
by  this  Act  and  the  Model  Act  and  tiie  clauses  of 
the  Lands  Clauses  Act  incorporated  with  it, 
empowered  to  take  compnlsorily,  for  the  purposes 
of  the  Act,  all  or  any  of  the  houses  or  land  con- 
tained in  the  book  of  reference.  One  object  of  the 
Act,  and  that  the  main  object,  evidently  was  that 
stated  in  the  7th  section,  the  forming  of  the  new 
street.  But  I  think  that,  even  independently  of  ^e 
Model  Act,  there  are  further  objects  indicated  in 
subsequent  clauses.  By  sect.  16,  the  ooiporation  are 
authorised  to  borrow  on  the  credit  of  the  tolls  of 
the  new  market  and  of  the  other  ptoperty  ol  the 
corporation,  a  sum  of  70,00(M1,  and  idso  to  borrow 
on  the  credit  of  the  corporation  estates  and  of  the 
land  by  the  Act  authorised  to  be  purchased  or 
acquired,  a  further  sum  of  115,000/L  By  sect.  18 
it  is  proTided  that  these  two  sums  of  70,000/1 
and  115,000/.  shall  be  applied  in  discharge  of  the 
expense  of  making  the  new  street,  and  of  otfierwise 
carrying  the  purposes  of  the  Act  into  full  effect ; 
and  further,  that  the  115,0002.  shall  within  seven 
▼ears  be  paid  off  by  the  sale  of  the  superfluous 
lands,  or  otherwise  out  of  the  other  property  of  the 
corporation.  The  expression  is,  the  "  said  superflu- 
ous lands :  **  but  as  no  mention  had  been  preriously 
made  in  tne  Act  of  superfluous  lands,  I  think  the 
word  "  said  **  must  be  treated  as  having  crept  in 
per  incuriam.  The  next  section  (the  19th)  enacts 
that  if  at  the  end  of  five  years  tira  whole 
of  the  money  expended  in  purchasing  the  neces- 
sary land  for  forming  the  streets,  or  in  rela- 
tion thereto,  shall  be  less  than  the  70,000/.  bor- 
rowed under  sect.  16,  and  charged  on  (inter  alia)  tiie 
tolls,  then  the  excess  shall  be  applied  in  paying  aS 
or  reducing  the  amount  of  the  sum  so  charged  on 
the  tolls.  But  the  clause  Qzprcssly  provides  that  in 
calculating  the  amount  of  foe  sums  expended  there 
must  be  deducted  the  net  amount  of  all  money  pro- 
duced by  the  sale  of  such  of  the  saidlands  as  should 
not  have  been  thrown  into  the  street,  and  the  value 
of  such  of  them  as  should  not  have  been  sold.  This 
shows  plainly  that  the  corporation  were  to  have  the 
V  power  of  selling  and  ai^nopriating  the  whole  of  the 
9aid  land,  t.  e.  the  land  autnorised  to  be  purobased' 
and  not  actually  made  to  form  part  of  the  new 
street ;  and  the  only  question  is,  what  lands  are  so 
authorised  to  be  taken?  Even  independently  of 
the  Model  Act,  I  can  discover  no  limit  except  that 
imposed  by  the  book  of  reference  and  by  the  con- 
sent of  the  owner  in  the  case  of  land  taken  under 
the  9th  section.  The  app.  contends  that  the  true 
limit  is  to  be  discovered  by  ascertaining  what  lands 
are  necessary  for  enabling  suitable  houses  or  build- 
ings to  be  erected  along  the  sides  of  the  new  street 
with  a  reasonable  depth  behind.  This  seems  to  me 
an  arbitrary  and  fanciful  limitation,  not  justified  by 
anything  to  be  found  in  the  Act  and  to  be  altogether 
inconsistent  with  the  book  of  reference  and  the  map 
or  plan  annexed  to  it  It  is  impossible,  looking  at 
that  plan,  to  believe  that  aU  the  nouses  and  plots  of 
land  marked  on  it  were  only  to  be  taken  in  order  to 
afford  space  behind  houses  or  shops  to  be  built  in 
the  line  of  the  new  street.    A  mere  inspection  of 


the  map  is  suflksient  to  negative  such  an  hypotheaia. 
Theintention  of  the  Legislature,  asdedudblefromlfao 
Act,  appears  to  me  to  luive  been,  that  the  oorporation 
were  to  be  at  liberty  to  purchase  compolMrihr  all 
the  lands  included  in  the  book  of  reference.  They 
were  then  to  appropriate  to  the  line  of  the  atreel 
whatever  was  necessary  property  to  form  the  street. 
The  expense  of  all  which  was  wanted  for  the  street, 
or  whicm  was  expended  in  paving  or  making  It,  waa 
made  a  charge  on  the  toUs.  But  the  oorporatioa 
were  to  be  at  liberty  to  sell  all  which  was  not 
included  in  the  line  of  the  street,  so  as  thereby, 
if  an  V  profit  was  realised  on  resales,  to  dischaige 
or  reduce  the  sum  charged  on  thetoUs.  The  Legia* 
lature  trusted  the  corporation  to  deal  wth  the  whole 
property  in  the  manner  which  they  should  consider 
most  conducive  to  the  public  interest  in  forming  tho 
new  street  with  as  little  cost  as  possible  to  the  fre- 
quMiters  of  the  new  market  This  view  of  the  case 
is  confirmed  by  the  20th  section.  In  the  Model  Act 
it  was  provided  that  no  lands  taken  by  the  ooiponr 
tion,  ami  not  actually  converted  into  streets,  should 
be  disposed  of  otherwise  than  by  causing  houses  to 
be  built  on  the  line  of  the  streets  authorised  to  be 
formed.  That  might  have  been  very  reasonable^ 
having  regiurd  to  the  nature  of  the  improvement 
thereby  authorised.  We  have  no  copy  of  tiie 
schedule  annexed  to  that  Act,  or  of  the  map  showing 
the  extent  and  nature  of  the  buildings  thereby 
authorised  to  be  taken.  Probably  they  were  all 
buildings  abutting  on  or  near  to  the  new  streets 
therel^  authorised  to  be  made,  and  then  it  might 
be  a  reasonable  thing  to  impose  on  the  corporauon 
the  duty  of  demising  we  land  not  wanted  fortheatreet 
it8elf,onbuilding]ease8,  to  persons  willingtoerectsndi 
buildings  as  the  corporation  might  approve.  At 
all  events,  with  regard  to  the  locality  of  the  im- 
provements contemplated  by  that  Act,  the  Legisla- 
ture thought  fit  to  take  that ,  precaution.  Hie 
corporation  were  bound,  first,  to  demise  on  building^ 
leases,  and  then,  after  the  buildings  had  been 
completed,  tb^^  were  authorised  to  sell  tiie  lesaoa 
and  thc^  ground-rents.  But  the  Legislature  did  not 
think  that  any  such  precaution  was  necessary  with 
reference  to  the  improvements  contemplated  bjr 
the  Act  now  under  consideration;  for,  by  the  20m 
section,  the  corporation  are  expressly  empowenwl 
either  to  demise  on  building  leases  and  then  to  sdl 
the  leases  and  ground-rents  according  to  the 
powers  given  by  the  Model  Act,  or  at  once  to  sell 
the  land  taken  without  any  restrictions  as  to  the 
use  it  might  be  put  to.  The  object  was  to  effect  a 
great  public  improvement  and  to  enable  the  corpo- 
ration to  raise  funds  for  the  purpose  of  carrying  it 
into  execution.  It  does  not  seem  to  me  to  be 
unreasonable  to  suppose  that  the  Legislature  left 
it  to  the  corporation  to  judge  of  the  best  means  of 
carrying  into  effect  the  duties  intrusted  to  them. 
The  only  question  therefore  on  the  first  decree  is, 
that  depending  on  the  agreement  entered  into  by 
the  corporation  before  they  had  obtained  their  Act, 
to  sell  a  portion  of  the  lands  to  be  included  in  the 
book  of  reference,  to  the  railway  company,  at  e 
stipulated  price.  I  cannot,  however,  attribute  any 
force  to  the  objection  raised  on  this  head,  even 
independently  of  the  subsequent  recognition  of  the 
agreement  by  the  Legislature  in  the  Holbom 
Valley  Act  It  was  atgued  that  the  existence  of 
this  agreement  was  not  disclosed  to  Fariiament 
when  they  passed  the  Western  Approaches  Act,  and 
that  not  to  disclose  it  was  a  species  of  fraud  on  the 
Legislature.  But  it  was,  if  I  rightly  construe  the 
Act,  certainly  known  that  one  of  its  objecte 
was  to  enable  the  corporation  to  sell  any  of  the 
lands  included  in  the  book  of  reference  and 
not  wanted  for  the  actual  line  of  the  'street, 
so  as  to  enable  them  to  raise  money  and  get 
rid  of,  or  at  all  events  lower,  the  toUa  of  the  market. 
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tiM  wpofuioiis  of  the  Metropolitftn  Meat  aad  PonUrjr 
Market  (Wettem  ApproadiBB)  AeC  1902,  or  of  the 
Holbom  Vallej  ImproFeinent  Act  ld64,  caa  take 
eGoipiiUnriljr  oertain  land  of  Mr.  Bichaid  HocigsQa 
Galloway  for  tibe  pupoaet  of  tlMae  Acta.  The  pitK 
eeedingB  toohtaia  poMcnirioa  of  the  hiad  in ^oaetiMi 
were  letiated  by  l&r.  Galloway,  on  the  gnHmd  that 
bffeoa  the  paaiing  of  the  Metropoliteo  Meat  aod 
Poaltry  (Weatem  Approaehea)  Act  186S,  tbe  oocpo* 
ra^oa  had  enteted  mto  aa  agreemeat  to  aeU  aad 
ooaTey  to  the  Metaopolkaa  Bailwajr  Coo^Muiy  a 
eonakleraibleiicMrtioa  of  tfaiiiand,  aad  that  tliay  there- 
fore weie  naiag  their  eoMpokory  pow«n^  aot  for  the- 
parpoiet  of  tl^  Act%  faat  la  eaahle  ti|em  to  eanj 
oat  their  agseeawot  with  the  railway  eotapany. 
The  property  propeted  to  be  takeo  by  the  eoipofataaa 
coDMfted  of  two  blocks  of  laad  aad  biiiidiagi,  oae 
Mock  on  the  narth,  aad  the  other  on  the  aoath  ode 
of  a  atsaet  caUed  We»t«Btreet»  nuiniag  oat  of 
VarrittgdoD-road,  fonaedy  Vletoria-almet.  The 
Uock  of  laad  and  bnildiags  aa  the  noiCh  iide  of 
Weat-etnet  is  the  oaiy  aabjeet  of  diajnite  in  both 
the  appeals.  The  Metropoiitaa  Bailway  Compaoy, 
by  an  Act  paased  in  the  year  1850,  had  power  to 
take  the  wiiele  of  the  block  oa  the  northern  side  of 
West-etnety  bat  tiiesr  conpniaory  powers  of  por- 
chaaiag  land  under  this  Act  expired  OB  the  8th  Aag. 
I8tf2.  The  agreeneat  between  the  corporation  aad 
the  nilway  oQOBpaoy  on  wUch  the  objeetioa  to  their 
proeeedinga  is  f oaaded,  wae  coacliided  (after  some 
prerions  negotiationa}  on  the  26th  Jane  1^62,  a 
Httle  nwre  than  a  auindi  before  the  passing  of  the 
Metropolitan  Meat  aad  Poaltry  Market  (Western 
Appreadies^  Act  1862,  and  about  six  weeks  befoie 
the  fflcpiration  of  the  oompolsory  powers  of  the 
Metropolitan  Baihray  Company.  By  this  agree- 
ment;, reciting  thft  the  corporation  were  pro- 
moting a  Bill  then  pending  in  Parliament,  entitled 
"A  Bill  to  improve  the  Western  Approach 
to  the  Metropolitan  Meat  aad  Poultry  Aterket," 
and  that  the  plan  theicunto  annexed  ^owed  laad 
which  it  was  proposed  by  the  pending  Bill  that  the 
oorpormtkm  snoold  be  autlnffisedto  take  (being 
the  whole  of  Mr.  Galloway's  laad  on  botli  stilas  of 
West-street);  aad  a  prc^posed  new  atieet  leading 
from  Victoria-street  towards  CrreeahiU-zeats,  whica 
it  wsa  profiosed  by  the  pending  Bfll  that  the  cor- 
poration should  be  anthorised  to  make,  it  wae 
agreed  (amongst  oUier  things)  that  the  corporation 
would  pnrchaee  and  procure  to  be  Tested  in  thens- 
selves  so  mnch  of  the  lands  shown  oa  the  annexed 
plan  as  comprised  the  site  of  the  intended  street, 
and  the  lands  lyiag  northward  th^eo^  aad  would 
convey  to  the  eompany  the  whole  of  the  laad  shown 
on  the  plan  and  lyiag  northward  of  the  inteadedt 
street,  with  the  right  to  use  the  basement  of  the  • 
northern  side  of  the  intended  street,  aad  that  the 
eoasideratioB  to  be  paid  by  the  oompaay  to  the  cor-  - 
poration  for  the  conveyance  should  be  7^d(KU.  The 
Metropoiitaa  Meat  aad  Poultry  Market  (Westenn 
Approaches)  Act  1862  received  the  lioyal  aaaaat  oa 
the  29th  June  L86SL  ,  It  authorised  the  corpora- 
tion  to  make  a  new  western  approach  to  the  Metrop 
politan  Meat  aad  PouUiy  Market  by  means  of  a 
street  in  ooatumation  of  the  intended  street  on  the 
north  side  of  the  said  market  to  Vietona-streeC 
It  appears  from  the  plans  deposited  with  the  derk 
of  the  peace  under  the  provisions  of  this  Act  Ihel; 
some  of  Mr.  Galloway's  land  oa  each  side  of 
West-street  will  be  wanted  for  the  foundation 
of  the  proposed  new  street,  and  the  wiidle 
of  the  land  on  the  north  and  on  the  south 
side  was  described  in  the  plans  and  Insoted 
in  the  bocdc  of  reference  as  *Mands,  houses,  aad 
buildings  which  might  be  required  for  the  purposes 
of  the  Act."  By  the  16th  section  of  the  Act,  tl^ 
corporation  are  empowered  to  charge  upon  and  to 
borrow  aad  nuse  on  the  credit  of  their  estates  aad 
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That  being  so,  I  aee  no  reason  wliy  the  oorporatioa 
were  boand  to  disclose  any  agreemeat  th^  had  amde 
with  the  railway  oompany.  The  oaggestten  nmde 
in  the  bill,  that  they  were  selling  at  ea  undenralne 
ia  consequence  of  their  being  Ihemsehres  interested 
hi  the  raBway,  rested  on  no  f onadation,  and,  in  fact, 
no  rellanee  was  placed  on  it  in  argument  The  rail- 
way company  was  likely  to  be  their  beat  caatomen. 
Their  negotiations  with  the  company  were  aotorioas, 
and  it  WIS  probably  the  amst  pradent  thing  they 
craid  do  to  bind  the  company  to  become  the  par^ 
chaser  at  what  no  doubt  they  considered  the  best 
price  they  eonld  obtidn.  On  these  gronnds  I  have 
cooM  to  the  conclusion  that  the  bill  in  the  first  suit, 
being  that  to  wliich  the  second  apaeal  relates,  ooght 
to  have  been  dismissed,  and  so  mat  tlie  decree  of 
the  28th  July  1864  onght  to  be  rerersed.  It  is 
aaneceeaary  for  me  to  say  mach  on  the  other  suit, 
ie.  that  in  which  Mr.  Galloway  ia  app*  complaining 
cf  the  decree  of  the  Lords  Justices  of  the  9th  Mi^ 
186S,  diamianng  the  bUI  ilied  in  the  aeeond  suit. 
in  that  case  the  ccHrpoimtioa  proceeded  to  take  the 
lands  of  Mr.  Galloway  under  the  subsequent  Act 
passed  in  1864,  caUed  the  Holbom  Valley  Improve- 
ment AcL  lir.  Galloway's  hmda  were  iadaded  ia 
the  book  of  reference  referred  to  ia  that  Act, 
aad  the  aame  aigomenta  as  to  the  light  of  the 
corporation  to  take  them  wiiieh  satisfied  me 
as  regarded  the  Western  Approaches  Act,  are 
slao  applicable  to  the  Holbora  Valley  Lnprore- 
ment  Act.  But  there  is  this  circumstance  in 
addition.  In  that  Act  the  agreement  between  the 
corporation  and  the  Metrrao^aa  Bailway  Compaar 
It  expressly  referred  to.  The87th  section  is  in  these 
words :  ^  And  whereas  certain  leads  may  be  taken 
under  the  powers  of  this  Act,  wludi  were  de- 
ttneated  on  the  plans  and  described  in  the  books  of 
reference  mentioned  in  the  14th  section  of  the 
Metropoiitaa  Meat  and  Poidtry  Market  (Western 
Approaches)  Act  1862,  and  in  lespeot  of  which 
lands  an  agreement  was,  under  the  authority  of  that 
Act  and  the  Metropolitan  Railway  Acts,  entered 
Into  between  the  said  mayor,  ooosmonalty,  and 
citizens  aad  the  MetropoHtaa  Bidlway  Compoiy; 
and  it  is  expedient  that  the  rights  of  mat  company 
under  mdnk  agreement  should  be  preserved ;  there- 
fare  nothing  in  this  Act  contained  shall  prejndiee 
or  affect  the  rights  of  that  company  aader  tible  said 
agreement,  bu^t  all  the  coveaaats  or  provinons 
thereof  shall  be  as  applicable  to  tlie  seme  lands  if  pur- 
chased under  the  powers  of  tikis  Act,  as  they  would 
have  beea  if  they  had  been  pmehased  under  tiie 

Swers  of  the  said  Metropolitan  Meat  and  Poultry 
arket  (Western  Approaches)  Act  1862.'*  Both  the 
M.  R  and  Knight  Bruce,  L.  J.  attributed  great 
kaportaooe  to  that  section.  Th^  both  treated  it 
w  showing  that  the  existence  of  tlie  agreement 
was  known  to  the  I«egislatare,  and  that  it  was 
not  considered  as  causing  any  obetade  to  the 
corporaHon  in  the  way  of  their  puzehasing  the 
Isnds  which  by  the  last  Act  they  are  authorised 
to  purchase.  I  own  I  should  aot  have  waated 
ttis  Qonflrmation  of  the  view  I  have  ti^Len,  but 
it  is  right  that  I  should  advert  to  it  as  a  matter 
which  seemed  important  to  these  very  learned  per- 
sons. I  say  nothing  as  to  the  point  raised  in 
reference  to  the  invalidity  of  the  notices.  If  they 
'are  invalid,  Mr.  Galloway  may  raise  his  legal 
dijection ;  but  be  is  not  on  that  account  entitled  to 
any  eqnttable  relief  by  injan^ioa.  The  result  of 
my  opinion  is,  that  the  first  bill  ought  to  have  been 
dismissod  with  costs,  aad  so  that  the  secoad  appeal 
ought  to  be  allowed.  The  first  appeal  mast  be  dis- 
missed with  costs. 

Lord  Cbblmsfobo. — My  Lords,  in  these  two 
oppeab  winch  have  been  heard  together  at  your 
L<adships'  bar,  the  eorponrtkm  of  Iiondon,  under. 

Mjlo.  Ca8.— Vou  IV. 
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•other  property,  and  the  lands  hy  the  Act  authorited 
to  be  purchased  or  aoqnired,  any  sum  of  money  not 
exoeedmg  115,000^,  which  sum  by  the  18th  section 
ia  to  be  paid  off  **  within  seren  years  alter  the 
passing  of  the  Act  by  the  sale  of  the  said  superfluous 
lands,  or  otherwise  by  the  corporation  out  of  their 
estates  and  other  prc^perty ;"  and  by  the  20th  section 
the  corporation  from  time  to  time  may  sell  and  dis« 
pose  of  all  or  any  part  of  the  lands  purdiased  or 
4u^uired  by  them  under  the  authority  of  the  Act 
•which  shall  not  be  laid  into  and  form  part  of  the 
street  authorised  to  be  made,  either  with  or  witiiout 
iiaving  first  demised  and  leased  Uie  same  on  build- 
ing leases.  This  section  refers  to  the  London  City 
ImproYement  Act  1847  (the  powers,  Ac,  of  whioL 
sure  extended  te  this  Act).  By  the  46th  and  47th 
sections  of  the  Act  of  1847  the  corporation,  as  to 
any  lands  purchased  and  cleared  by  virtue  of  the 
Act,  which  shall  not  be  laid  into  and  form  any  part 
of  the  streets  to  be  niade,  widened,  and  improyed, 
may  demite  and  lease  the  same  on  buUding  leases, 
and  afterwards  sell  and  dispose  of  the  ground-rents 
and  the  rerersions  of  the  demised  ground.  The  cor- 
poration having  obtained  their  Act  on  the  80th 
April  1868,  gave  notice  to  Mr.  Galloway  of  their 
intention  to  take  and  use  for  the  purposes  of  the 
Act  the  hereditaments  and  premises  mentioned  in 
the  schedule  annexed  to  the  notice  and  distinguished 
by  a  red  colour  on  the  plan  attached  Uiereta 
(being  the  whole  of  Mr.  Gi3loway*B  land  on  both 
aides  of  West-street).  Acorrespondence  ensued  upon 
this  notice  in  which  Mr.  Galloway,  alter  giving  a 
description  of  his  property,  offered  to  take  65,000il 
as  a  compensation  for  the  whole  of  his  interest  in  it, 
smd  for  damage  arising  from  removal.  The  corpo- 
ration offered  to  refer  tiie  amount  to  be  paid  to  Mr. 
Ckdloway  for  compensation  to  tFo  surveyors,  one  to 
be  named  by  each  pa^y,  or  to  an  umpire  to  be 
chosen  by  the  two  surveyors.  This  propcwal  having 
been  declined  by  Mr.  Galloway,  the  corporation 
assaed  their  precept  to  the  sheriffs  of  London  to 
«ummon  a  jury  to  assess  the  compensation  to  be  paid 
to  him.  Therefore  Mr.  Galloway,  on  the  6th  Feb. 
1864.  filed  a  bill  in  Chancery,  praying  that  Uie  cor- 
poration might  be  restrained  from  purchasing  or 
taking  any  of  the  pit's  property  until  the  portion 
thereof  which  they  bondjith  required  to  purchase  or 
take  for  the  purpose  of  the  said  Act  should  have 
been  ascertained,  and  they  should  have  given  the 
fit.  a  proper  notice  of  their  intention  to  take  the 
fflssne,  and  a  proper  opportunity  of  coming  to  an 
agreement  with  them  as  to  the  purchase-money  or 
compensation  to  be  paid  in  respect  thereof,  and  the 
pit.  asoved  for  an  injunction  in  accordance  with  the 
pnmr  of  his  IhII.  The  motion  for  an  injunction 
in  Chaaoery  jnra^ng  that  the  corporation  might  be 
lestrained  by  injunction  from  purchasing  or  taking 
and  from  commencing  or  prosecuting  any  pro- 
oeeding  for  valuing  any  of  tiie  property  of  the  ^f. 
for  the  purpose  of  reselling  the  same  to  the  Metro- 
politan Hallway  Company,  or  of  carrying  their 
agreement  with  the  said  railway  company  into 
effect,  or  for  any  purpose  other  than  the  form 
tion  of  the  intended  new  street  authorised 
^e  Metropolitan  Meat  and  Poultry  Market 
<  Western  Approaches  Act)  1862,  or  for  an  v  other  pur- 
pose not  authorised  by  that  Act,  and  that  the  oor- 
"poration  might  in  like  manner  be  restrained  from 
issuing  any  precept,  or  commencing  or  prosecuting 
any  of  the  powers  of  the  said  Act  for  the  purposes 
of  purchasing,  &o.,  was  heard  before  Wood,  V .  C^  who 
was  of  Ofanion  that  the  pit.  was  not  entitled  to  pre- 
sent the  corporation  from  proceeding  to  take  his 
iand.  But,  to  afford  him  an  opportunity  of  appealing, 
liis  Honour  on  the  19th  Feb.  1864,  made  an  order  to 
festrain  the  corporation  from  proceeding  with  the 
inquiry  to  assess  the  value  of  the  pit's  interest  in 
4he  hereditaments  in  the  bill  mentioned  for  one 


month.  The  pit.  renewed  his  motion  by  way  of 
appeal  before  the  Lords  Justices,  who,  by  an  order 
dated  24th  April  1 864,  discharged  the  order  of  Wood, 
y.C,  and  granted  an  injunction  to  restrain  the 
corporation  from  issuing  any  precept,  or  com- 
mencing or  prosecuting  any  proceedinff  for  valuing 
any  of  the  property  of  the  pit.  in  the  bUl  mentioned, 
until  the  portion  thereof  which  they  bond  Jide 
required  to  purdiase  or  take  for  the  purposes  of  the 
Act  should  be  ascertained,  and  they  should  have 
given  the  pit.  a  proper  notice  of  their  intention  to 
take  the  same.  The  corporation  having  filed  their 
answer  to  the  bill  on  the  28th  July  1864,  the  caoae 
came  on  for  hearing  before  Wood,  V.O.,  upon 
motion  for  a  decree^  when  his  Honour,  though 
adhering  to  his  original  opmion,  considered  himself 
bound  to  act  upon  the  judgment  of  the  Lorda 
Justices,  and  made  the  injunction  restraining  the 
proceedings  of  the  corporation  perpetuaL  It  may  be 
as  well  to  dispose  of  the  appeal  from  this  decree 
before  adverting  to  the  circumstances  connected 
with  the  second  suit,  which  arose  out  of  the  Holbom 
Valley  Improvement  Act  1864.  Although  Mr. 
Galloway  is  the  resp.  in  this  appeal,  yet  the  ques> 
tion  which  it  involves  may  conveniently  be  dealt 
with  upon  a  consideration  of  the  objections  raised 
by  him  to  the  right  of  the  corporation  to  take  hia 
property.  A  preliminary  objection  to  their  pro- 
ceedings was  made,  but  not  much  insisted  upon, 
that  even  supposing  the  corporation  were  entitle  to 
compel  Bir.  Galloway  to  part  with  his  lands,  the 
provisions  of  the  London  City  Improvement  Act 
1847  were  not  observed,  as  there  was  no  offer  oa 
the  part  of  the  corporation  to  treat  with  him,  nor 
any  offer  of  a  price.  It  is  quite  clear  that  there  ia 
nothing  in  this  objection.  The  notice  by  the  corpo- 
ration was  exactly  in  the  words  of  the  13th  section 
of  the  Act,  that  they  meant  to  take  and  use  Mr. 
Galloway's  hereditaments  and  premises.  After  re- 
ceiving this  notice  Mr.  Galloway  made  a  claim  of 
65,000l,  which  the  corporation  would  not  give,  but 
offered  a  reference,  which  he  declined.  Mr.  Gallo- 
way and  itxe  corporation  therefore  could  not  agree, 
and  the  corporatton  were  empowered  to  issue  the 
precept  to  summon  a  jury  to  assess  the  amount  of 
compensation  to  be  paid  to  him  by  the  expresa 
words  of  the  21st  section  of  the  Act  The  sub- 
stantial objection,  however,  is  one  which  goes  to  the 
very  root  of  the  proceedings  of  the  corporation,  and 
denies  alt(^;ether  their  right  to  compd  Mr.  Gallo- 
way to  part  with  his  land  to  them.  It  is  contended 
on  his  behalf  that,  by  entering  into  the  agree- 
ment with  the  Metropolitan  Railway  Company 
to  sell  ihe  lands  before  the  corporation  had 
obtained  the  Act  empowering  them  to  purchase 
it,  they  had  disabled  themselves  from  exercising  a 
proper  judgement  as  to  how  much  would  be  re- 
quired for  the  purposes  of  the  Act,  and  were  unng 
their  compulsory  powers,  not  to  obtain  land  whidt 
was  wanted  to  carry  out  these  purpoaes,  but 
to  enable  the  corporation  to  complete  the  agfee- 
ment,  by  which  they  were  boimd  immediately  after- 
wards to  conrey  a  part  of  it  to  the  railway  com- 
pany. Upon  this  point  a  different  view  was  taken 
by  Wood,  y.C,  and  apparently  by  both  the  Lorda 
Justices,  but  certainly  by  Knight  Bruce,  L.  J.  The 
y.C.  considered  that  the  corporation  had  not  so  fet- 
tered themselves  by  the  agreement  as  to  prevent 
their  exercising  a  right  as  to  Mr.  Galloway's  land 
being  wanted  for  the  purposes  of  the  improvement; 
and  that  tiiey  had  adopted  a  reasonable  and  proper 
course  in  ascertaining  befordiand  whether  peraona 
were  willing  to  purchase  and  to  give  them  pnyper 
prices  so  as  to  enable  them  to  calculate  the  risk  in 
the  expenditure  they  were  about  to  incur.  Knight 
Bruce,  L.  J.,  on  the  contrary,  thought  that  the 
agreement  must  be  taken  to  have  in  effect  incapa- 
citated the  corporation  from  forming  a  just  jndg- 
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ment  as  between  them  and  Mr.  Galtoway  con- 
ceramg  tiie  quantity  of  land  which  they  Bhould 
require  him  to  sell  to  them  under  their  parliamen- 
tary powers.  Turner,  L.  J.,  upon  this  question, 
said:  ''The  corporation  haye  agreed  to  sell  to  the 
laOway  company  before  they  purchased,  and  even 
before  they  acquired  the  power  to  purchase.  Can 
it  then  be  said  that  they  hare  exercised  the  judg- 
ment which  they  were  bound  to  exercise,  or  even  that 
they  erer  have  been  in  a  posiUon  to  exercise  that 
judgment,  bound  as  they  hare  been  and  are  by  the 
agreement  into  which  they  have  entered  ?  I  cannot, 
to  say  the  least,  but  feel  doubts  upon  these  points, 
and  think  they  ought  to  be  reserved  to  the  hear- 
ing." His  Lordship,  however,  in  a  previous  part  of 
lus  judgment  had  put  the  point  of  the  agreement 
entirely  upon  the  incapacity  of  the  railway  company 
to  purchase  from  the  corporation.  His  conclusion 
in  this  respect  he  admitted  in  the  second  suit  to 
have  been  to  some  extent  founded  on  error  as  to 
one  of  the  facts  of  the  case.  There  can  be  no  doubt 
that  at  the  time  of  the  agreement  the  Metro- 
politan Railway  Company  Were  not  incapacitated 
from  purchasing.  Their  compulsory  powers  of 
purchase  had  not  expired,  and  being  empowered 
under  their  Act  to  tuce  any  quantity  of  land  not 
exceeding  twenty  acres  for  extraordinary  purposes, 
they  had  not  nearly  exhausted  this  power.  If  these 
facts  had  been  presented  to  the  mind  of  the  Lord 
Jostioe  it  is  possible  from  his  observations  that  he 
mig^t  not  have  held  that  the  existence  of  the  agree- 
ment would  have  been  successfully  urged  agunst 
the  right  of  the  corporation  to  take  the  land  in 
question ;  for  his  language  was  this :  "  The  defts. 
(the  corporation)  have  under  the  Metropolitan  Meat 
and  Poultry  Market  (Western  Approaches)  Act  1 862, 
the  right  to  purchase  the  whole  of  the  pit's  pro- 
perty, and  they  must  also,  as  it  seems  to  me,  have 
the  right  to  sell  the  property  when  purchased  or 
acquired  by  them  to  some  persons  and  under  some 
circumstances.  The  20th  section  of  the  last-men- 
tioned Act  must,  I  think,  be  held  to  give  them  this 
power.  But  then  what  is  the  extent  of  this  power  ? 
A  power  to  sell,  even  though  given  by  Parliament, 
cannot,  as  I  apprehend,  be  construed  to  authorise  an 
incapacitated  person  to  buy  ;  and  unless,  therefore, 
it  can  be  shown  not  merely  that  the  corporation 
were  empowered  to  sell,  but  also  that  the  railway 
company  were  empowered  to  buv,  I  cannot  at  present 
see  my  way  to  holding  that  the  corporation  could 
seU  to  the  railway  company.  But  yet  it  is  clear 
upon  the  evidence  before  us  that  it  is  for  the  purpose, 
and  sole  purpose,  of  selling  to  the  railway  company 
that  the  corporation  are  endeavouring  to  purchase 
tiie  whole  of  the  pit's  property."  The  Lord  Justice 
here  seems  not  to  proceed  upon  the  ground  of  the 
agreement  fettering  the  judgment  of  the  coipora- 
tioD,  but  on  its  being  entered  into  with  an  incapa- 
dtated  company.  But  even  supposing  the  railway 
company  had  no  capacity  to  purchase  of  the  corpo- 
ration, if  the  corporation  had  power  to  take  the 
land,  with  great  respect  to  the  Lord  Justice, 
I  cannot  see  what  difference  it  could  make 
to  Mr.  Gallowav  how  thev  disposed  of  it 
afterwards,  or  whether  the  intended  purchaser 
was  capable  of  purchasing  or  not.  The  real 
question  is,  whether  the  corporation  having  (to  use 
&  words  of  Turner,  L.  J.)  *'  the  right  to  purchase 
the  whole  of  Mr.  Galloway's  property,  end  to  seU 
it  again  when  purchased  or  acquired,  had,  by  the 
arrangement  which  they  entered  into  beforehand  to 
sell  a  portion  of  it  to  the  railway  company,  prevented 
all  future  exercise  of  their  compulsory  powers  over 
it  In  order  rightly  to  determine  this  question,  it 
is  necessary  to  ascertain  the  extent  of  the  powers 
conferred  upon  the  corporation  by  the  Metropolitan 
Meat  and  Poultry  (Western  Approaches)  Act  1862. 
Iim  notquite  satisfied  of  the  correctneM  of  Wood, 


y.  C.'s  opinion,  that  one  of  the  purposes  of  the  Act 
was  to  enable  the  corporation  to  raise  money  by 
purchasing  land,  no  part  of  which  was  wanted  for 
the  formation  of  the  intended  street,  and  selling  it 
again.  But  looking  at  the  deposited  plans  and  book 
of  reference,  it  is  plain  that  the  Act  conferred  upon 
the  corporation  a  much  more  extensive  power  over 
property  in  the  neighbourhood  of  the  proposed  line 
of  street  than  oo^d  possibly  be  required  for  the 
immediate  street  itself.  By  the  16th  section  also  of 
the  Act,  the  corporation  are  empowered  to  charffe 
upon  and  borrow  and  raise  on  the  credit  of  the 
estates  and  other  property  of  the  corporation,  and 
Uie  lands  bv  this  Act  authorised  to  be  purchased  or 
acquired,  the  sum  of  115,000/L  The  charge  of  this 
sum  of  115,000iL  is  to  be  laid  not  upon  the  lands 
^  required  for  the  purposes  of  the  Act,"  but  upon 
*'  the  Umds  by  this  Act  authorised  to  be  purchased  or 
acquired,"  which  extends  in  terms  to  all  the  lands  in 
the  deposited  plans  and  book  of  reference.  The 
sum  so  raised  is  by  the  18th  section  of  the  Act  to 
be  paid  off  ''within  seven  years  after  the  passing  of 
the  Act,  out  of  the  proceeds  of  the  sale  of  the  said 
superfluous  "  lands,  or  otherwise  by  the  corporation 
out  of  their  estates  and  other  property.  The  word 
"  said  "  has  no  antecedent  to  which  it  can  property 
be  referred,  but  the  "superfluous  lands  "  must  mean 
those  whidb  under  the  16th  section,  being  authorised 
to  be  purchased  or  acquired,  are  not  wanted  for  the 
purposes  of  the  Act  Therefore  it  appears  that  the 
corporation  were  empowered  beforecommencing  their 
operations  to  borrow  on  the  credit  of  all  or  any  of 
the  lands  authorised  by  the  Act  to  be  purchased  for 
the  purpose  of  enabling  them  to  begin  the  formation 
of  the  intendv  d  new  street ;  and  all  the  lands  charged 
wiUi  the  repavment  of  the  money  borrowed,  which 
afterwards  might  not  be  wanted  for  the  purposes  of 
the  street,  would  become  superfluous  lands,  which 
might  be  sold  under  the  18th  section  of  the  Act  to 
pay  off  the  debt.  That  the  Legislature  contem- 
plated that  there  would  be  a  considerable  amount 
of  superfluous  lands,  appears  from  the  provision  in 
this  section  that  the  Isirge  sum  of  115,000iL  was  to 
be  discharged  out  of  the  proceeds  of  these  sales 
(amongst  other  sources)  within  seven  years.  All 
this  goes  far  to  justify  the  view  taken  by  Wood, 
y.  C. ;  not,  perhaps,  that  the  corporation  could 
purchase  land  merely  for  the  purpose  of  selling  it 

X'n,  but  that  they  might  charge  aU  the  lands 
^  they  had  power  to  take  and  to  bring  them 
afterwards  into  we  category  of  superfluous  lands  to 
be  sold  to  pay  off  the  charge,  whidi  amounts  nearly 
to  the  same  wing.  But,  confining  our  attention  to 
Mr.  Galloway's  lands,  the  power  conferred  by  the 
Act  upon  the  corporation  to  take  them  is  unques- 
tionable. The  expressed  purpose  of  the  Act  is  the 
formation  of  a  new  western  approach  to  the  Metro- 
politan Meat  and  Poultry  Market  by  means  of  a 
street  in  continuation  of  the  intended  street  on  the 
north  side  of  the  market  to  yictoria-street  The 
word  <'  street "  does  not  mean  the  mere  roadway,  but 
(as  correctlv  defined  by  Mr.  Bolt  in  his  argument) 
"  a  thoroughfare  with  houses  on  both  sides."  There- 
fore, when  the  Legislature  empovrered  the  corpora- 
tion to  take  lands,  houses,  and  buildings,  for  the 
purposes  of  the  Act,  it  did  not  confine  them  to  the 
meare  width  of  the  intended  road,  but  gave  them 
authority  to  take  as  much  land  as  might  be  neces- 
sary for  the  formation  of  the  street  itself  by  the 
erection  of  houses  or  other  buUdings  on  each  side. 
There  can  be  no  doubt  that  a  part  of  Mr.  Galloway's 
land  on  the  north  side  of  West-street,  would  have 
been  required  to  form  a  portion  of  the  proposed  new 
street  and  that  the  corporation  might  have  insisted 
upon  having  the  whole,  and  afterwards  have  sold  as 
superfluous  aU  that  was  not  Uld  into  the  street.  It 
is  difficult  to  understand  why,  if  they  might  have 
done  all  this  under  the  Act  when  passed,  they  might 
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not  have  anticipated  itB  passing,  and  made  a  oon- 
ditional  agreement  biiuling  themselires  to  deal  with 
the  property  to  be  acquired  under  the  Act  in  a 
similar  manner.  It  was  strongly  urged  oo  the  part 
of  Mr.  Galloway  that  under  the  circumstances  his 
land  could  not  be  said  to  bo  taken  for  the  purposes 
of  the  Act.  And  the  case  of  Fiower  y.  The  London, 
BrifhtoH^  amd  South  CoaU  Railway  Company  2  De  6. 
&  8m.  830,  was  cited  to  show  Uiat  it  was  not  suffi- 
cient for  tlie  corporation  to  say  that  they  wanted 
the  land  for  the  purpose  of  the  Act,  but  that  they 
ought  to  specify  the  particular  purpose  for  which  it 
was  required.  I  do  not  quite  see  how  this  case 
applies.  It  was  an  application  for  an  iivjnnction  to 
restrain  the  company  from  proceeding  upon  a  notice 
to  treat  for  certain  land  of  the  pit.,  they  having  pre- 
viously given  two  notices  which  were  afterwards 
withdrawn,  in  which  the  pk?ce  of  land  in  questioa 
was  not  included.  In  the  affidavits  filed  by  the  pit. 
it  was  stated  that  this  piece  of  land  was  not  wanted 
for  the  line  of  railway.  The  ^agineer  of  the  com- 
pany swore  that  it  would  be  ^  required  for  the  pur- 
poses of'  the  Act  and  for  the  railway  and  works 
antbcH-ised  by  the  Act."  Kindorsley,  V.C.  said : ''  The 
question  is,  whether  the  railway  company  has  a  right 
to  take  any  lands,  or  houses,  or  premises  of  any  kind 
whatever,  simply  because  their  engineer  makes  an 
affidavit  that  they  are  or  will  be  required  for  the 
purposes  of  the  Act,  without  saying  what  those  pur- 
poses mre.  If  that  be  the  law,  it  is  hard  to  conceive 
alaw  more  likely  to  be  detrimental  to  the  interests 
of  the  public."  Now,  if  the  corporation,  upon  Mr. 
Galloway's  application  for  an  injunction,  had  not 
condescended  upon  any  explanation,  but  had  merely 
slated  that  they  wanted  his  land  for  the  purposes 
of  the  Act,  the  case  cited  would  have  been 
applicable.  But,  both  in  their  affidavits  filed 
before  the  motion  and  in  their  answer  after- 
wards, they  fuUy  explained  the  grounds  upon 
which  they  conaadered  themselves  authorised  to  take 
Mr.  Galloway's  land.  There  is  no  imputation 
upon  the  corporation  of  want  of  bona  ^fidet.  They 
have  never  concealed  their  agrsement  with  the  rail- 
way company,  nor  denied  that  a  portion  of  Mr. 
OaUoway  s  land  on  the  north  side  of  West-street 
is  lequiivd  to  enable  them  to  carry  out  this  agree- 
ment. It  is  a  mere  question  of  disputed  right ;  tlie 
oorporation  claiming  under  all  the  circumstances  to 
be  entitled  to  take  Mr.  Galloway's  land,  and  he 
iasisting  that  in  the  position  in  which  they  are 
plaoed  by  the  agreement  with  the  railway  company 
they  are  debarred  from  exercising  their  parlia- 
mentary  powers  over  his  land.  This  is  substantially 
the  only  point  to  be  determined  between  the  parties. 
After  carefully  uonsidering  the  arguments  of  counsel 
SA^  the  opinions  of  tlie  learned  judges  in  the  courts 
heftow  upon  the  subject,  I  cannot  bring  my  mind  to 
the  conclusion  that  parties  who  are  promoting  a  Bill 
by  which  they  seek  to  obtain  certain  discretional^ 
powers  over  property  may  not  enter  into  a  condi* 
tional  agreement  that  in  the  event  of  the  Bill 
passing  into  a  law  they  will  dispose  of  the  property 
to  be  acquired  in  a  particular  way  without  thereby 
depriving  themselves  of  all  discretion  to  exercise 
the  powers  when  obtained  by  this  anticipation  of 
the  actual  possession  of  them.  If,  as  seems  to  be 
admitted,  t^e  corporation  might  have  dealt  with  Mr. 
Galloway's  land  after  the  passing  of  the  Metro- 
politan Meat  and  Poultry  Market  (Western 
Approaches)  Act  18C2,  exactly  as  they  aro  now 
bound  to  do  by  their  agreement  with  the  railway 
oompany,  why  were  they  not  quite  as  capaM^  of 
forming  a  judgment  as  to  the  best  mode  of  carrying 
out  the  purposes  of  tliat  Act  before  it  passed  as  they 
would  have  been  afterwards  ?  And  how  therefore 
can  it  be  properiy  said  tliat  the  agreement  with  the 
railway  company  "  inci^acitated  the  corporation 
from  forming  a  just  judgment  ?"    I  am  unable  also 


todiscover  what  prejudice  Mr.  Galloway  has  sustained 
from  this  agreement  It  must  be  borne  in  mind  that 
at  the  time  it  was  entered  into  the  Metropolitan 
Railway  Companv  were  enabled  under  their  Act  to 
purchase  the  whole  of  his  land  on  the  north  side  of 
West-street.  Their  compulsory  powers  indeed  were 
to  expire  shortly  afterwards,  but  they  might  have 
preserved  their  right  to  exercise  them  by  giving  Bfr. 
Galloway  notice  of  their  intention  to  take  and  use 
his  land.  What  possible  difiFerence  could  it  make 
to  him  whether  he  was  to  receive  his  corapensatioD 
from  the  corporation,  or  from  the  railway  company? 
And  how  was  he  prejudiced  by  the  arraogemeat 
that  the  railway  company  should  allow  their  powers 
to  lapse,  and  should  buy  from  the  corporation  so 
much  of  the  liCnd  on  the  north  side  of  West-street 
as  was  not  required  for  the  road,  after  the  corpora- 
tion should  have  obtained  possession  of  it  from  Bfr. 
Galloway  under  the  powers  of  their  Act  ?  Upon  a 
careful  consideration  of  the  circumstances  of  the 
case,  I  think  that  the  decree  for  an  injunction  in  the 
first  suit  was  wrong,  and  that  it  ought  to  be  re- 
versed. A  very  few  observations  will  dispose  of  the 
second  suit.  While  the  first  suit  was  pending, 
another  Act,  caUed  the  Holbom  Valley  Improve- 
ment Act  18^,  was  obtained  by  the  corporation, 
and  received  the  Boyal  assent  on  the  2Srd  June 
18G4.  Under  this  Act  power  was  given  to  the  cor- 
poration to  take  the  same  lands  of  Mr.  Galloway  aa 
were  included  in  the  Metropolitan  Meat  and  Poultry 
(Western  AraNToaches)  Act  1862.  Shwtly  after  the 
passing  of  uie  Molbom  Valley  Improvement  Act, 
and  two  days  after  the  decree  for  an  injunction  in 
the  first  suit,  vis.,  on  the  80th  July  1864,  the  cor- 
poration served  Mr.  Galloway  with  a  notice  of  their 
intention  to  take  the  whole  of  his  property  in  the 
d^Msited  plan  and  book  of  reference  under  that  Act. 
And  at  the  same  time,  by  a  letter  from  their  comp- 
troller, they  reserved  their  right  to  take  the  pro- 
perty under  the  Act  of  1862.  Mr.  Galloway  there- 
upon filed  a  bill  for  an  injunction  to  restrain  the 
corporation  from  taking  any  part  of  his  property, 
except  so  much  as  they  should  bond  Jide  require 
for  ithe  purposes  of  the  Holbom  Valley  Improve- 
ment. The  case  was*  heard  on  motion  for  a  decree 
by  the  M.  R^  who  dismissed  the  bill  with  costs. 
Upon  appeal  to  the  Lords  Justices  they  differed  in 
opinion  ;  but  Knight  Bruce,  L.  J.  agreeing  with  the 
M.  B.,  the  appeal  was  dismissed.  'Phe  judgment  of 
the  M.R.  proceeded  partly,  and  that  of  Knight 
Bruce.  L.  J.  entirely,  on  the  e£Pect  of  the  37th  sec- 
tion of  the  Holbom  Valley  Improvement  Act,  which 
Uiey  thought  gave  validity  to  the  agreement  entered 
into  between  the  corporation  and  the  railway  com- 
pany. That  section,  after  reciting  that  this  agree- 
ment had  been  entered  into,  and  that  it  was 
expedient  that  the  rights  of  the  Metropolitan  Rail- 
way Company  under  it  should  be  preserved,  enacted 
as  follows:  ** Therefore  nothing  in  this  Act  con- 
tained shall  prejudice  or  affect  the  rights  of  that 
company  under  the  said  agreement;  but  all  the 
covenants  and  provisions  thereof  shall  be  applicable 
to  the  same  laitds,  if  purchased  under  the  iH>wers  of 
this  Act,  as  they  would  hare  been  if  they  had  been 
purchased  under  the  powers  of  tlie  said  Metropoli- 
tan Meat  and  Poultry  Market  (Western  Approach> 
Act  18G2."  The  M.  li.  was  of  opinion,  and  Knight 
Bruce,  L.  J, agreed  with  him,  that  by  tliis  section  the 
Legislature  pronounced  an  opinion  equivalent  to  a 
declaratory  enactment  determining  that  the  agree- 
ment was  a  valid  agreement,  conferring  rights  upon 
^e  Metropolitan  Railway  Company  prior  to  the 
passing  of  the  Act.  Turner,  L.  J.  was  unable  to 
agree  in  the  construction  put  u(x>n  this  27th  section, 
but  (which  is  much  to  be  regretted)  gave  no  reason 
for  bis  hesitation  to  adopt  it.  I  feel  the  same 
inability  to  construe  the  enactment  in  the  sense 
attributed  to  it  by  the  other  learned  judges.    T 
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H.  OF  L.j      GxLLOWAT  o.  Matob  ov  Londov.    Matok  of  Lohdoh  v.  Galloway.      [H.  of  L. 


Umik   tfamt    »U   it   effected  wM  to  lecogniie  the 
«zi8tenee    of    the  agreement  withoiit  deelering 
4Hiything   m   to   its   Talidit^.      Bot   the  #ordf, 
^all  the  eoTeimnts  and  prorisiont  of  the  agree- 
ment  shall    be    as    applicable   to   the   lands,    if 
imidiaaed  under  the  powers  of  this  Aet,  as  tiiey 
woold  have  been  if  purchased  iiader  the  powers  of 
tbb  Act  of  1802^"  will  be  foand  to  have  an  im- 
portant significance.    If  the  agreement  had  been 
enacted,  these   words  would   not   have  given    it 
validity,  but  it  has  been  shown  in  the  examination 
of  the  proceedings  of  the  corporation  under  the  Act 
of  1862  that  tiie  agreement  was  perfectly  valid  and 
binding.    If,  then,  the  corporation  might  have  oon- 
Vi^red  to  the  railway  company  the  liuids  acquired 
under  that  Act,  though  taken  for  that  very  purpose, 
they  are  placed  in  the  same  situation  with  respect 
to  these  same  lands  if  purchased  under  theHoIbom 
YaUcy  Improvement  Act.    The  M.  R,  in  hit  judg- 
ment, spealdBg  of  the  Holborn  Valley  improvement 
Act,  said:  *^Tbe  first  thing  I  have  to  observe  is, 
that  the  object  of  this  Act,  which  was  to  make  the 
improvenents  there  specified,  which  aie  set  oat  in 
Ae  2nd  section  ef  the  Act,  gives  lor  that  object,  by 
means  of  the  incorporation  of  the  City  Improve- 
aeot  Act  1847,  not  merely  the  power  to  make  the 
improvement  in  queetioo,  but  also  the  power  of 
toking  and  reselliiig  lands  not  absol«tely  required 
lor  tlm  streets  and  viadacts  therein  en^iwed,  bat 
also  for  the  purpose  of  raising  money  to  defray  part 
of  the  expenses  required  for  the  purpose  in  like 
manner  as  If  the  Act  comprised  land  wliich  could 
by  no  possibility  be  in  the  line  of  any  improvement 
contemplated  by  the  Act  itself,  and  which,  therefore, 
eeold  only  have  been  inserted  for  the  purpose  of 
enabling    the   corporation  to  raise  the  funds  ki 
^jbestion  for  the  purpose  of  the  Act.*'    With  great 
inbmission,  this  passage  of  tife  M.  R.'s  judgment 
Mpears  to  me  not  to  be  strictly  accurate.    Under 
the    Holbom    Yalley    Improvement    Act,   there 
is  no    power    expressly   given   to   resell    lands 
not  required  for  the  purposes  of  the  Act,   and 
the    London  City    Improvement    Act    1847,  in- 
corporated with  tliat  Act,  did  not  enable  the  cor- 
poration to  take  lands   for  the  mere  purpose  of 
reselling  them  in  order  to  raise  funds  for  the  im- 
provements to  be  effected.    If  any  lands  purchased 
and  cleared  by  virtue  of  the  Aet  were  not  Imd  into 
nor  formed  part  of.  the  streets,  the  46th  section 
profided  for  the  manner  in  which  they  were  to  be 
disposed  of,  viz.,  by  letting  such  lands  on  buildiiig 
leases,  the  corporation  being  empowered  by  the 
47th  section  afterwards  to  seU  the  ground-rents 
and  reversion  of   these  lands.    If  t&n  the  cor- 
poration   were    compelled     to     rely    upon    the 
City  Inqirovement  Act  1847,  and  on  the  Holborn 
Valley  Improvement  Act  without  the  37th  section, 
as  by  their  agreement  with  the  railway  company 
thsy  had  disabled  timmseivea  from  dispoaing  of  Mr. 
Galloway's  lands  not  required  for  the  improvements 
In  the  only  way  prescribed  by  the  Acts,  they  might, 
in  my  opinion,  liaveJt)een  restrained  in  the  exercise 
of  their  compulsory  powers  over  his  property.    But 
under  the  Metropofttan  Meat  and  Poultiy  Market 
{Western  Approadies)  Act    1862,   very  extensive 
powers  being  given  to  the  corporation  to  acquire  all 
the  property  specified  in  the  plans  and  book  of 
reference,  to  raise  money  upon  the  credit  of  it,  and 
to  sell  superfittous  lands  to  pay  off  the  debt,  the 
eorporation  were  not  restricted  by  the  Act  from 
absolutely  disposing  of  Mr.  Galloway's  land  to  the 
nilway  company.    It  has  been  shown  that  there  is 
BO  objection  to  the  agreement  with  the  railway 
company  on  the  ground  that  it- preceded  the  Act 
hy  which  the  powers  necessary  to  its  performance 
were  conferred  upomthe  corporation.    When  there- 
fore  the   Legislature!  by  the  37th  section  of  the 
Holborn  Valley  Improvement  Act  made  the  cove- 


•  wmts  and  provisions  of  the  agreement  as  ap- 
plicable to  the  lands,  if  puiclnised  under  the 
powers  of  that  Act,  as  they  would  have  been 
if  they  had  been  purchased  under  the  powers 
of  the  Metn^tolitan  Meat  and  Poultry  Market 
(Western  Approaches)  Act  1862,  they  necessarily 
sanctioned  the  compulsory  purchase  by  the  cor- 
poration of  Mr.  Galloway's  land  on  the  north 
side  of  West-street,  and  the  convesrance  of  it  to  the 
railway  company  under  the  Holborn  Valley  Improve- 
ment Act ;  otherwise  the  covenants  and  provisions 
of  the  agreement  would  not  have  Oeen  as  applicable 
to  the  acquisition  of  the  land  under  the  powers  of 
this  Act,  as  if  it  had  been  purchased  uisder  the 
powers  of  the  Act  of  1862.  I  am  therefore  of 
opinion  that  Mr.  Galloway  could  not  restrain  the 
corporation  from  proceeding  to  acquirepossession  of 
his  land  under  the  Holbom  Valley  Improvement 
Act,  and  that  his  bill  filed  for  that  purpose  was 
properly  dismissed.  The  result,  therefore,  will  be 
that  Mr.  Galloway's  appeal  will  be  dismissed  with 
cosu,  and  in  the  ease  of  the  corporation,  that  the 
decree  must  be  reversed. 

Lord  KuvGSDOWN. — My  Lords,  I  entirely  agree  in 
the  conclusion  at  which  your  Lordships  have  arrived. 
I  should  be  inclined  myself  to  attribute  more  wei^t 
than  my  noble  and  learned  friend  who  has  last 
addressed  the  House  has  done  to  that  clause  iu  the 
last  Act  of  Parliament  whidi  refers  to  this  agree- 
ment. Not  that  I  consider  it  to  be  at  all  doubtful 
whether  it  is  a  valid  agreement ;  as  to  the  validity 
of  the  agreement  there  never  was  nor  could  be  any 
doubt.  It  was  binding  on  the  corporation,  it  was 
binding  on  the  railway  company,  aiui  it  was  on  the 
ground  that  it  was  binding  that  Mr.  Gallowav  rested 
his  objection.  He  said,  "  You  cannot,  buy  this  land 
for  your  purposes,  because  you  have  already  hy  a 
valid  contract  engaged  to  sell  it  to  another  person, 
and  therefore  in  truUi  you  are  not  buying  for  your- 
selves, but  you  are  buying  for  the  railway  company, 
and  that  you  have  no  right  to  do."  The  effect  of 
the  recognition  of  the  agreement  by  Parliament  I 
take  to  have  been  this.  The  M.  R.  took  this  view 
ol  it,  and  I  am  very  much  inclined  to  think  (if 
it  is  necessary  to  enter  into  that)  that  the  view 
which  he  took  on  that  subject  was  correct,  namely, 
Galloway  had  contended,  and  the  Court  of  Ch. 
had  said,  that  agreement  being  a  valid  agreement, 
it  constitutes  an  obstacle  to  your  right  to  purchase. 
Now,  having  full  notice  of  this  agreement  (whidi 
therefore  cannot  be  considered  as  a  fsaud  on  Parian 
ment>  we  declare  that  under  whichever  Act  you 
purchase,  the  agreement  shaU  be  carried  into  effect. 
It  does  seem  to  me,  therefore,  if  it  is  necessary  to 
rely  on  that  ground,  that  there  is  great  force  in 
those  observamms.  What  I  would  suggest  In  addl- 
tioQ  to  what  has  been  proposed  by  the  JL  C,  is  this: 
I  confess  I  think  thai  the  second  Mil  was  mose 
groundless  than  the  first,  and  I  think  therefore  that 
that  second  bill  ought  to  have  been  dismissed  with 
costs  instead  of  being  disnrissed  without  costs. 
Therefore  I  should  humbly  suggest  to  your  Lord- 
ships that  the  decree  in  timt  suit  should  be  aiSrmed, 
with  this  variation,  that  the  bill  should  be  dismissed 
with  costs  instead  of  without  costs,  and  that  the 
appeal  should  be  dismissed  with  costs. 

In  GaUowtof  v.  The  Alayor,  j-c,  of  Londom.: 

Decret  affinned  with  variation^  and  appvd  cKf- 
misaed  with  coats. 

In  Thr.  Mayor,  ^c,  of  Jjmdon  v.  GaUowaif: 

9  Decree  reversedj  cause  remitted^  with  declaration  that 
the  bill  ought  to  have  been  dismissed  with  costs. 

Solicitors  for  apps..  Fan  Sa^dau,  Cwstming^  and  <Sra. 
Solicitor  for  City  of  London,  T.  J.  Nelson. 
Solicitors  for  railway  company,  BwcheRs. 
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Th£  Bobodoh  of  Galwat. 


[Elscixov  Pbi. 


ELBOTIOK  PBTinONS. 

Beported  by  F.  0.  Cjkuhp,  Esq.,  of  the  Mldd'e  Temple. 

THE  BOROUGH  OF  GAL  WAY. 
1%  5  to  II    1866  (inclusive). 

(Before  Mr.  ViYiAKy  Chairman ;  Mr.  R.  C.  Hanbubt, 
Mr.  L.  OupHAXT,  Mr.  8.  F.Powell,  and  Mr. B.  J. 

TORKB.) 

Bribery — Treating — Undue  influence. 

The  petitions  in  this  case  were  presented  by  Mr. 
John  Orrell  Lever  and  Mr.  Nicholas  Stnbber,  the 
unsuccessful  candidates  at  the  last  election,  against 
the  return  of  Sir  R.  Blenneriiasset  and  Mr.  Michael 
Morris.  Mr.  Lerer  sought  re-election ;  Mr.  Stubber 
polled  twenty-two  rotes,  and  the  petition  alleged 
bribery,  treating,  and  undue  influence. 

Counsel  for  Mr.  Lerer,  BaOantiney  Serjt.,  and 
Inderwick;  for  Mr.  Stubber,  Montague  CSuanhers, 
Q.  C.  and  Bibton. 

Counsel  for  Mr.  Morris,  Bodwell,  Q.  C.  and  J,  F. 
Stq>hena ;  for  Sir  R.  Blennerhasset,  OMaUey^  Q.  C, 
Coffey^  Q.  C,  Walters^  and  J,  Pope  Hennesiy. 

BaUantine,  Serjt.  opened  the  case  of  Mr.  Lever. 
The  petitioner  was  well  known  as  connected  with 
the  Galway  contract.  He  had  been  returned  twice, 
but  at  the  last  election  he  faUed,  polling  only  251 
Totes,  and  it  was  alleged  that  that  was  the  effect  of 
bribeiy,  direct  and  indirect.  Bribery  was  so 
notorious  at  the  election  that  persons  boasted  of 
what  they  got,  and  rotes  ranged  from  8/.  to  5/L 
in  value.  Mr.  Morris,  the  sitting  member,  would  be 
called  and  gire  full  eridence  as  to  the  condition  of 
Galway.  Having  acted  as  agent  for  Mr.  Blake 
against  Lord  Dunkellin,  he  was  well  informed  when 
he  became  a  candidate,  and  made  the  best  use  of  his 
knowledge.  He  was  called  before  the  Royal  Com- 
mission in  1857.  The  inquiiy  would  show  that 
treating  was  considerable;  bribery  notorious,  the 
arerage  price  paid  being  5L  for  a  freeman's  rote, 
and  8£  for  others. 


Ebabket's  Case. 

Declaration  of  voter, 

A  witness  stated  that  he  met  a  voter  coming  out  oj  a 
house  of  one  of  the  candidates^  and  that  the  voter  said 
that  he  had  received  51, 

The  evidence  was  received  quantum  valeat, 

A  witness  named  Kearney,  in  the  course  of  his 
examination  by  Inderwick,  stated  that  he  saw  per- 
sons going  into  the  house  of  one  Brady,  a  partisan 
of  the  sitting  members.  He  saw  Glynn  come  out  of 
the  house  on  the  morning  of  the  following  day,  who 
told  him  that  he  had  receired  51 

BodweS  objected  that  this  was  the  declaration  of  a 
voter  and  could  not  be  receired.  Some  committees 
admitted  it.  In  the  Huddenfield  case  (which  wiU 
be  found  reported  14  L.  T.  Rep.  N.  S.  845)  a  sore- 
reign  was  shown  to  a  roter,  and  the  statement 
which  he  made  was  held  admissible,  but  it  was  very 
unusuaL 

Coffey  also  objected,  and  cited 
Kogerson  Electioos,  848. 

Inderwick  contended  that  the  eridence  was  admis- 
sible. The  roter  making  the  declaration  had  just  come 
out  of  the  house  in  which  it  was  alleged  bribery 
had  been  carried  on.  This  was  an  exceptional  case. 
In  the  Chatham  case  (noticed  in  ^gers,  488) 
similar  evidence  was  receired. 


jRocfarefi  submitted  that  this  was  not  an  exceptional 
case.  He  would  admit  the  daim  if  it  were  an 
exceptional  case.    The  eridence  waa  only  hearsay. 

The  ComaiTBE  decided  to  leoeiTe  the  eridence 
for  what  it  waa  worth. 

EvidsKUBe  received  quantum  vakat, 

Faht'8  Case. 
Emdene^—ListS'^Treaiingf 

The  treating  lists  must  strict^  comply  with  the  5th  rtso- 
huian  of  the  committee^  aid  accurately  q>ecify  pHoce 
and  time, 

BodweU  ohjectod  to  the  use  of  the  tre^ng  Uit 
with  reference  to  the  case  of  treating  by  Robert 
Fahy.  The  entry  in  the  list  charged  treatmg 
between  May  15  and  July  18,  both  indnsire.  In 
the  Bkiry  St,  Edmunds  case  (Rogers,  439)  treating 
waa  alleged  during  a  period  of  three  weeka,  and 
after  argument  tiiia  waa  deemed  auillcient ;  but  here 
the  period  extended  orer  more  than  two  months. 
Also  the  list  was  too  rague  in  other  reapecta,  ex.  gr., 
<«  house  or  shop,"  without  mentioning  the  tenant. 
The  5th  resolution  of  the  committee  required  place 
and  time  to  be  specifically  mentioned.  He  sub- 
mitted that  the  treating  lists  must  be  disallowed. 

OMaJBiey  pressed  the  same  objections  and  dted 
The  IhMin  case,  W.  &  D.  229. 

Inderwick,  in  reply,  aubmitted  that  if  there  was  a 
defect  in  the  liat,  the  other  aide  had  had  sufildflot 
time  to  inform  thiemaelrea. 

BodweU  underatood  that  the  course  proposed  by 
Inderwick  waa  to  prove  continued  treating  from  the 
loth  May  to  the  I8ch  July.  He  would  waive  his 
objections;  but  if  the  pioof  failed  against  Mr. 
Morris  he  should  ask  for  costs. 

The  CoMMiTTEB  deliberated,  and  decided  that  the 
lists  did  not  comply  with  tiie  terms  of  the  5th 
resolution. 

lists  r^edtedm 

Inderwick  applied  that  the  committee  would 
mention  some  umit  of  time,  so  that  the  list  might 
be  amended.  The  5th  resolution  gave  diacretionaxy 
power  to  amend. 

BodweU  submitted  that  there  was  nothing  in  this 
case  to  justify  such  an  application.  In  Rogers,  439, 
it  was  stated  that  amendments  were  allowed  for 
slight  errors  only,  as  in  the  name  of  a  public-hoiue; 
otherwise  there  must  be  good  grounds  for  the  appli* 
cation,  such  as  surprise. 

The  CoMHiTTBB  declined  to  allow  the  amendment 

Amendment  disallowed. 


Two  petitions^  Witnesees^Defence, 

Where  there  are  two  petitions  containing  the  same  alk" 
gaiions,  the  object  of  one  being  to  unseat  the  *i^^ 
metnber  and  place  the  petitioner  in  the  vacamy  ereatei, 
and  the  other  sinmhi  seeking  to  unseat  the  sittisg 
member,  it  is  for  the  committee  to  decide  needier  tluy 
^11  be  taken  together  or  separately. 

Application  for  the  purpose  of  ascertaininq  the  viewf 
of  the  committee  must  be  made  at  the  proper  time— 
presumably  at  the  opening  of  the  inquiry, 

CMalley,  Q.  C,  previous  to  the  prodaction  of 
further  eridence  on  the  second  day,  called  the 
attention  of  the  committee  to  the  anomaloas  posi- 
tion in  which  the  case  stood  before  them.    When 
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tbe  lut  witness  called  on  Satmtlay  night  was 
ordered  to  withdraw,  he  applied  to  the  committee 
for  leave  to  go  home,  and  he  was  informed  by  the 
other  side  that  he  would  be  wanted  for  the  second 
petition.  Now  he  apprehended  that  there  was  no 
more  distinction  between  the  case  of  Mr.  Stnbber 
and  Mr.  Lerer  than  there  is  between  the  petitions 
in  the  majority  of  cases  where  tiiere  has  bera  a  con- 
tested election  and  two  or  more  petitions  are  pre- 
sented against  the  same  indiyidual,  and  the  peti- 
tions were  always  treated  as  one.  Tne  section  of 
the  statute  applicable  was  the  48th  of  the  11  &  12 
Vict,  c  98 :  **  And  be  it  enacted  that  where  more 
than  one  election  petition  or  return  are  referred  to 
the  general  committee  of  elections  they  shall  sus- 
pend their  proceedings  in  the  matter  of  all  such 
petitions  until  the  report  of  the  examiner  of 
recognisances  upon  each  of  such  petitions,  or  such 
of  them  as  hare  not  been  withdrawn,  is  receiyed  by 
them ;  and  upon  receipt  of  the  last  of  such  r^rts 
they  shall  pUbce  such  petitions  at  the  bottom  of  the 
then  list  of  election  petitions,  bradceted  together, 
and  such  petitions  shall  afterwards  be  dealt  with 
u  one  petition : "  (Rogers  App.  199.)  They  were 
to  be  deidt  with,  it  woidd  be  observed,  "  as  one  peti- 
tion.'* A  great  many  cases  had  oociured  in  this 
session  in  which  there  were  petitions  relating  to 
the  same  election,  but  they  did  not  relate  to  the 
election  of  the  same  person.  Sometimes  there 
were  cross-petitions :  one  and  one,  as  it  is  called, 
are  elected,  as  was  the  case  in  the  Brithwater 
case  and  in  the  Nottingham  case.  Here  all  the 
petitioners  are  disputing  the  return  of  the  same 
pm>ns,  and  upon  precisely  the  same  grounds — 
bribery,  corruption,  and  undue  influence.  How 
were  the  committee  to  deal  with  a  case  of  this 
kind  if  they  took  petitions  separately  ?  [The  Com- 
MiiTEE. — ^Mr.  Stubber  claims  the  seat.]  My 
friend  Mr.  Chambers  stated  that  he  had  abiuidoned 
the  scrutiny.  [Mr.Stubber.—I  never  authorised 
my  counsel  to  say  so.]  Tour  counsel  did  say  so, 
and  you  are  bound  by  what  he  says. 

SoditelL — Mr.  Montague  Chambers  said  that  he 
did  not  propose  to  go  into  the  scrutiny.  It  is 
dear  these  two  petitions  are  not  identical.  Where  a 
person  has  claimed  the  seat  even  if  he  withdraws 
his  daim,  the  premise  is,  that  the  scrutiny  would 
be  gone  into.  On  the  part  of  Mr.  Mcnris,  he  hoped 
and  believed  that  he  should  be  aUe  to  show  that  the 
petition  is  frivolous  and  vexatious,  and  he  feared 
that,  if  the  two  petitions  were  taken  together,  some 
diiBculty  might  arise  as  to  the  question  of  costs. 

QMaUey, — Suppose  these  cases  are  taken  sepa- 
rately; suppose  tiie  committee,  on  the  petition  of 
Mr.  Lever,  declare  Mr.  Morris  and  Mr.  Blenner- 
hasset  duly  elected,  are  they  to  undo  that  decision 
afterwards  in  consequence  of  any  eridence  Mr. 
Stnbber  brings  forward  ?  The  absurdity  of  such  a 
coarse  is  manifest.  Were  the  sitting  members  to 
be  called  upon  to  enter  upon  their  defence  until  they 
had  heard  the  whole  case  against  them.  Was  it  to 
be  left  open  to  Mr.  Stubber,  after  the  evidence  for 
the  defence,  to  call  his  i»itnesses  again,  and  go  over 
the  ground  and  reopen  the  defence.  Nothing  could 
be  more  monstrous  in  a  criminal  charge,  and  this  is 
a  criminal  charge.  No  man  is  ever  <»dled  upon  to 
make  his  defence  until  he  has  heard  tiie  whole  of 
the  evidence  against  him. 

The  Committee  deliberated. 

The  Chairman. — The  petition  of  Mr.  Lever  sepa- 
rately has  been  already  gone  into.  Ko  application 
was  made  at  the  right  time  that  the  petitions  should 
be  taken  together ;  had  it  been  done,  the  conmiittee 
would  have  been  willing  to  consider  the  application. 
Ihe  time  is  past  now.    The  committee  is  not  bound 


to  dedde  whether  ot  not  the  election  is  void,  after 
hearing  one  petition ;  on  the  contrary,  it  would  be 
improper  for  them  to  do  so.  There  being  two  peti- 
tions against  the  seats,  tiie  committee  would  of 
course  hear  the  two  petitions  before  dedding. 

QMaXlaf, — ^The  identical  nature  of  the  petitiona 
and  the  oneness  of  the  interests  appear  from  thfr 
fact  that  the  first  witness  called  on  behalf  of  Mr. 
Lever  is  a  witness  who  has  been  brought  over  by 
Mr.  Lever,  but  has  been  found  and  lodged  by  Mr* 
Stubber. 

The  CoaooTTEB  expressed  an  opinion  that  if  the 
two  petilions  could  be  taken  together  it  would  pro- 
bably materially  shorten  the  inquiry  and  be  more^ 
convenient.  But  of  course  it  was  more  a  matter  of 
arrangement  between  the  parties.  If  counsel  were 
unable  to  arrange,  the  petitions  must  be  taken  sepa- 
ratdy. 

BaUantint.'^t  would  be  very  inconvenient  to  be 
called  upon  to  maintJtin  our  petition  during  the 
whole  time  the  charges  are  going  on  against  the 
other  party. 

AppUoation  refiuecL 


Two  peiitioM'^  Withdrawai  ofoM-^AppHaUum 

/or  costs, 

L.  and  &  presented  petittom  against  the  return  ofM^ 
and  B.    The  petitum  against  M,  was  taken  first,  but 
the  prosecution  was  not  proceeded  with  after  M,  had' 
given  his  evidence: 

Held,  that  the  application  to  the  committee  to  declare  the 
petition  JHvotous  cmd  vexatious  was  rightly  made 
upon  the  withdrawal  of  the  petition,  and  that  it  was 
not  necessary  to  postpone  it  until  the  petition  against 
B.  had  been  gone  into  cmd  detsided, 

RodweO,  Q.  C.  stated  the  case  on  behalf  of  Mr. 
Morris,  whom  he  then  called  and  examined. 

His  evidence  was  to  the  effect  that  he  had  can- 
vassed the  borough  before  the  dection,  and  calcu- 
lated upon  a  majority  of  at  least  600 ;  that  he  had 
no  connection  whatever  with  Sir  Rowland  Blenner- 
hasset,  of  whose  physical  existence  he  was  not. 
aware  until  a  few  days  before  the  election ;  and 
that  ndther  directly  nor  indirectly  had  he  bribed  a. 
voter,  nor  offered  any  inducement  whatever  to  any 
voter  to  support  him. 

He  was  not  cross-examined  by  dther  of  the- 
counsd  for  the  petiticmers,  and  after  some  corrobora- 
tive testimony  called  by  Bodweli, 

BaUantine,  Serjt.  said  that  he  had  consulted  witb 
his  hiend  who  represented  Mr.  Stubber,  and  being, 
of  opinion  that  Mr.  Morris  had  exculpated  himself 
from  the  charges  brought  against  Mm,  he  should 
withdraw  from  the  further  prosecution  of  the 
petition. 

BodweU  applied  for  costs  on  the  ground  that  the 
petition  was  frivolous  and  vexatious. 

BaUantine  and  M.  Chambers  opposed  the  appli- 
cation. 

The  CoMKiiTEE  adjourned  until  the  following  day 
to  hear  the  arguments. 

BaUantine  then  stated  the  grounds  upon  which  he 
resisted  the  application  for  costs,  which  were,  that 
this  was  not  the  time  for  making  the  application,, 
and  that,  even  if  it  were,  the  facts  did  not  bear  out 
the  contention  that  the  petition  was  frivolous  and 
vexatious.  To  answer  the  application,  he  should 
have  to  assume  things  and  argue  upon  foundationa 
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which  the  oommittee  had  not  yet  aetlled  by  may 
dednotkf  and  which  they  were  not  at  praient  in  a 
condition  to  lettle.  They  had  not  heaid  Uie  whole 
case;  the^  had  beard  &&  caae  presented  againat 
Mr.  Morns,  but  not  that  presented  against  Sir  Row- 
land Blennerhasset ;  and,  although  he  had  felt  it  to 
he  eoBsisteBt  with  his  4mty  to  withdtaw  the 
yetitien  a^Mnal  Mr.  Morria,  thm  atiii  remained 
ifiattnrB  <tf  great  impevtaoee  upon  whidi  the 
^BODUDtttee  had  to  decide^  esnecsally  whothcfT 
thane  had  not  beoi  a  regvlar  organised  system 
«f  bribery  in  the  borough.  They  could  not  settle 
that  until  they  had  heard  the  other  side, 
mless  they  were  prepared  to  say  tiart  a  strong 
primd  facie  case  had  not  been  made  out.  There 
was  no  instance  on  record  of  a  committee  de- 
ehiring  a  petition  frivolons  and  vexatious  where 
there  was  eridence  of  systematic  bvihery  and  that  a 
penon  bribed  had  -vested  for  both  members.  The 
only  ground  upon  which  the  application  oovid  be 
granted  was,  that  at  the  time  the  petition  was  filed 
there  were  no  suflcieot  grounds  upon  which  a  reason- 
able man  would  have  filed  a  pedtion.  Now  it  had 
been  admitted  that  there  were  170  Yenai  electors  in 
the  borough,  and  that  a  considerable  sum  of  money 
was  expended  by  some  one.  Moreover,  on  two 
former  occasions,  Mr.  Lever,  the  petitioner  for 
whom  he  appeared,  had  been  elected  by  large 
majorities,  and  he  bad  done  nothing  te  forfeit 
the  confidence  of  the  constituency ;  yet  on  this 
•ecasion  he  was  in  a  very  large  minority.  Tlie 
learned  serjeant  referred  also  to  a  polling-ticket 
bearing  the  initials  B.  and  M.  ^Blemierliasset  and 
Morris),  a  number  of  which  haa  been  issued,  and 
upon  which  sums  of  SL  were  payable,  according  to  a 

6e»contract.  On  these  groraids  he  contended  that 
r.  Lever  was  fully  jvsMed  in  presenting  this  peti- 
tion, and  that  his  Mamed  friends  ought  not  to  be 
allowed  to  tdce  advantage  of  tlie  genenras  course 
which  had  been  adopted  in  the  wtthdrvwal  of  the 
petition* 

Jf.  Chambert  resisted  the  application  on  behalf  of 
Mr.  Stnbber,  and  rriied  more  particulariy  upon  the 
ftetHtint  before  the  election  Mr.  Stnbber  had  800 
promises,  whilst  he  polled  only  twenty-twa  votes, 
and  that  tfioseTotera  who  had  br^en  thdr  pledges 
had  voted  lor  Mr.  Morria.  Bfe  referred  at  some 
lengtii  to  the  evidence  to  show  that  Mr.  Stabber  was 
justified  in  presentittg  the  petitioa. 

RoAoeU  in  reply.— Serjt  BaMantiiie  had  fallen 
into  two  fallaciee;  sufposfaigi  fiiady,  that  a  petitioq 
«0Bld  not  be  rcportea  as  fiivaloaa  aad  v<exatioaa  if 
tiiere  was  reasonable  giaand  fbr  petitioosag  at  the 
time  when  it  was  presented  to  the  House;  and 
aecondly,  that  this  appUcatkea  ooald  oot  be  made 
imtii  the  other  petitioa  had  beenheardL  As  to  the 
ifcrst  point  ha  woaU  cite 

Z»oiMitoiiifciTtt  Citffy  P.  Jt  K.  Bspa. 
Bogeie  on  Eleetioas,  573. 

Li  the  first  case  Mr.  FoUett,  who  appeared  on  the 
part  of  the  petitioners,  withdrew  from  the  prosecu- 
tion of  the  case,  and  the  ultimate  decision  of  the 
committee  was  that  Sir  R.  A.  Ferguaon,  Bart,  was 
duly  elected,  and  that  the  petition  was  frivolous  and 
vexatious.  They  also  passed  additional  resolutions 
that  it  appeared  tiiat  an  extensive  system  of  treat- 
ing, coupled  witii  other  corrupt  practices,  was  carried 
on  and  promoted  previously  to  and  during  the 
election  by  the  members  of  a  certain  society  called 
the  **  Independent  Club^"  most  of  whom  were 
el^tors  of  the  city,  and  nearly  one-third  publicans ; 
that  the  said  dub  was  opposed  to  the  interests  of 
the  sitting  member,  who  was  in  no  way  implicated 
in  the  practices  of  the  club.  In  the  reference  to 
Bogers  it  is  said,  *'  It  is  no  answer  to  the  claim  to 
have  such  a  petition  declared  frivolous  and  vexatious, 


that  it  was  presented  under  the  advice  of  counsel : 
(Bodmin^  2  Fra.  286.)  It  mast  be  borne  in  mind» 
mdeed,  that  petitions  caa  only  be  presented  withia 
a  limited  penod,  and  that  a  considerable  time  not 
unfrequently  elapses  before  the  hearmg.  Many 
thuigs,  tbccef ore,  may  happen  between  the  preseiF- 
tatioa  of  a  petition  Mid  the  trial  of  it  which  would 
render  it  vexations  to  proceed,  although  the  petl* 
tiooer  may  at  first  have  good  grounds  for  presenting 
it."  This  aatboffi^  fully  justified  the  wplication, 
for  Mr.  Levtr  must  have  luiown  since  the  preset- 
tatien  that  the  petition  could  not  succeed.  As  to 
the  second  point,  the  second  resolution  of  the  coaa* 
mittee  says  thst»  ^'if  costs  be  demanded  by  eitlnr 
party  under  II  &  12  Viet.  c.  98,  the  question  muat 
be  raised  immediately  after  the  decision  on  that 
particular  case,  unless  the  committee  shall  otiiei^ 
wise  decide."  Iha  withdrawal  of  the  petition  was 
equivahmt  to  a  dedsioB  of  the  committee. 

The  CoMMirrsB  deliberated  lor  a  short  time,  and 
then  dedared  that  the  petition  against  Mr.  Morria 
was  frivolous  aad  vexatious. 

Appiieatiom  grcmi^. 


THE  BOBOUQH  OF  CHELTENHAM. 

Satwrdag^  April  28,  l^m, 

(Befoia Mr.  A. &  ATBioir,  Chairman ;  SirCotaHas 
OXoaHunr,  Bart.,  Vlsconnt  Holmssimub,  Bsbl 
J.  LowBT  Coci^  and  Mr.  R.  W.  CaAWVoas.) 

Bribery — Compimey  a^oumt  ike  unnKcettfid  otrndidaU 

— Ayeney* 

Om  P.  mtered  mt»  ctrrtmyemena  $riik  certain  eieetort  ^ 
C.  to  dtfeat  A,  mtd  for  tki$  pmptm  a  wsHm  wf 
bribery  was  orgtumed  whereby  veUe  were  taktM-frmt 
B,aitdr9cordedJ^&,AesitiinywKmberf  bmtHwm 
not  proved  thai  &  or  hie  agwt9  knew  of  Sitt  es»- 
ei^iraoff  or  of  the  eyetem  of  bribery : 

Heki,thathewm€niitlodtorettttnhieoeat. 

The  counsel  for  the  petitioners  against  the  return 
of  Mr.  Schreiber  were  «7.  J.  7\noeny  Q.  C,  FitzJamm 
Stephene,  9iSkd  FaBon, 

For  the  sitt^  neaAer,  Pricey  Q.  C,  Cooke,  Q.  C, 
aad  Lopee. 

The  petitioners  were  Messrs.  Dean  and  Aastia ; 
CoL  Berkeley  was  the  unsuccessful  candidate.  Suf- 
fldent  faeta  to  show  the  nataia  of  tiie  prooeedinga 
with  wliich  it  was  sou^t  to  eonneet  the  sitting 
oMBiber  will  appear  iieai  the  opeaing  of  oomsel,  aa 


/VmwO;  Q.  C— These  was  a  C9iritenhaB  soBcitbr 
named  Stroud,  who  had  aUied  himaeif  with  the  Ca^ 
servative  party,  and  bcoagfat  all  his  eneigies  am 
abilities  to  aastaan  the  Conservative  interest.  He 
engaged  one  George  Powell,  a  commercial  travdiec, 
the  oenmMircial  leprsaentative  el  some  ewaineiit 
doth  msrdiants  at  Hnddersfield,  tiiroogh  whom  ha 
beoune  acquainted  with  a  staunch  Liberal  named 
Buhb,  who  suggested  that  he  shouM  emj^ey  hina- 
self  asm  canvasser  for  the  Berkeley  party.  Strand 
at  once  recognised  in  him  the  sort  of  person  he 
wanted.  The  result  was  an  engagement  that  Mr. 
Powell  should  act  nominally  as  canvasser,  but  in 
reality  as  briber,  at  a  salary  of  one  guinea  arday. 
Mr.  Powell  then  went  to  Scotland,  and  in  the  mean- 
time axrangements  were  made  to  supply  him  with 
lists.  He  returned  in  the  middle  of  the  night,  on 
the  8th  July,  stating  thftt  he  was  tdegraphed  for, 
and  his  party  could  not  do  witiiout  him.    The  first 
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thing  he  did  wm  to  i|iply  to  tervrAl  penoDi  In  the 
towo  whom  he  knew  to  be  indebted  to  the  firm 
wbidi  he  RpMMated.     Ghsrice  O'Biiea  was  in- 
debted to  the  fim  10(ML    Pow^  went  to  him,  and 
finding  (ySrien  was  not  a  TOter,  but  knowing  he 
knew  n  good  deai  el  the  cenrtitBen<y»  eaid  that 
0^rien   wwdd  do  him   a  faroar,   and   hiaeelf 
(O'Brien)  n  benefit^  if   he  wonld  act  with   him. 
Powrii  nuthoriaed  O'Brien  to  say  that  he  would 
eeenre  tke  aum of  4/L or 5llor  anj roler whom  he 
«onld  get  for  Mr.  Schreiber,  end  agreed  to  allow 
O'Brien  a  commiasion  of  \L  for  every  voter  he  coald 
<>btain.    F^om  the  evidence  adduced  before  other 
ooomiitteee  there  appeared  of  late  to  have  apmng 
up  a  regular  trade  of   vote  brokera,   the   party 
engaged  receiving  a  regular  commiaaion  aa  on  other 
trade  tranaacUona.     O'Brien  being  ao  inatmcted, 
tlie  firat  person  he  applied  to  waa  a  person  of  the 
name  of  Baird.    Baird  waa  a  person  whose  sent  was 
inanears  to  his  landlord.    O'Brien  promised  him 
that  all  difficulty  with  reference  to  hia  rent  would 
be  removed  if  he  voted  for  JHr.  Schreiber.     Upon 
that  oormpt  promiae  Baird  voted  for  Mr.  Schreiber. 
Another  was  a  person  of  the  name  of  Stamp.    In 
that  case,  that  there  waa  a  pecuniary  remuneration 
promiaed  there  ooold  be  no  doubt.    Theie  were  a 
great  many  other  persona  on  wliom  Mr.  Powell 
operated,  in  aome  cases  promising  plump  4tL  or  5/., 
and  in  other  eases,  viMre  a  littls  more  delicate 
management  was  required,  acting  accordingly.   The 
main  struggle  wonld  be  whedier  Powell  was  or  was 
not  an  agent  of  Mr.  Schreiber.    In  the  first  plaoe, 
chat  Mr.  Stroud  was  an  agent  he  supposed  there 
would  be  no  question.    He  should  bring  Powell 
into  personal  communication,  not  only  with  Stroud, 
but  al«o  with  Mr.  Sehreiber;  show  that  he  can- 
vassed from  door  to  door  with  ^T.  Sehreiber ;  that 
he  was  daily  in  attendance  in  the  committee-rooms ; 
hat  when  oot-vo(ers  had  to  be  visited  Mr.  Sehreiber 
tnd  Powell  went  together  in  a  cab.    Besides  Powell 
acre  were  other  and  somewhat  inferior  agents  under 
Mr.Strond.    Two  of  these  were  named  Byrne  and 
Godarell.    Cockrell  was  a  saddler  and  director  of  a 
loan  society,  which  loan  society  had  an  important 
bearing  npon  tiie  election.    Mr.  Byrne,  whose  name 
was  associated  with  Mr.  Cockrell,  was  tiie  secretary 
of  that  loan  socfetv.    Mr.  Cockrell  and  Mr.  Byrne 
acted  together  for  the  purpose  of  bribing  voters  and 
paying  voters  the  bribes.    Besides  these  two  persons 
there  waa  n  person  aaand  Palmer,  who  had  been  a 
policeman.     This  person  oocapbed  an  inner  room  in 
ooeof  the  three  committee-rooms,  and  into  that  room 
persons  who  wished  to  negotiate  for  their  votes  were 
admitted.    Mr.  Sehreiber  denied  that  he  had  any- 
thing t»  do  widi  these  cases,  and  many  others  which 
tte  learned  eomisel  particofaaised ;  but  the  evidence 
wonld  shew  timt  he  waa  oegnissotol  and  sanctioned 
■n  that  waa  done. 

A  great  deal  of  evidence  was  then  adduced, 
which  west  to  show  that  Powell,  Banfield,  and 
othets,  ind  been  very  active  caovaseers,  and  that 
ti^y  had  bribed  eonsiderably.  The  qncrtion  to  be 
decided  was  ponly  one  of  agency. 

Mr.  Sehreiber,  M.P.,  in  ezaminationy  said, 

Tbftt  be  bad  nmrer  setn  Powell  nntU  be  met  bim  in  tbe 
loMy  of  die  eommlttee  room.  Neftber  before  nor  after  tbe 
•jlocdou  bed  be  e«tberlMd  or  eiarttionert  tbe  esereiee  ef  eay 
eomiit  *"*—"'***  qpon  e  vi^.  file  inetmottoae  to  Mr. 
<hi1oaett,  bie  eoUcitor,  wen  aefer  to  make  any  promiae  to  » 
voter  for  Me  vote. 

The  QBAn«AV.~How,  BIr.  Sehreiber,  waa  yoor 

dectiott  organised? 

He  Bold  be  eppointed  tfr.  OwlaiMtl  as  Ida  a^snt,  and  be 
enployed  tbe  ■nb-egeaii,  wbo  were  pal& 

Had  the  aub-agenta  instructions  to  conduct  the 
elections  in  their  wards  ? 
Idon^knowtbAt   Hr.  Qwhuaett  will  answer  tbat 


Sir  C.  OXooHLxir*— Ton  gave  him  general  in- 
structions? 

idid. 

T^^lliam  Henry  QwUinett  examined,  said, 

Tbat  be  wee  egem  for  Mr.  Sehreiber  et  tbe  leal  eleeUoQ,  eat 
reeelTod  iaatroetloiie  from  bim  to  coB<*iiet  it  witbout  tbe 
■Hgbteet  degree  of  oorroptton  or  iupreprfetyon'itrietlsrpare 
prMplea  There  wee  only  one  eomwlttee  room.  He  eleae 
had  power  to  enploy  peieoiiB  ea  meneagsw.  Kevrly  all  the 
ooaTaeetiiff  OfeDti  wen  profeooiaBal  men.  There  were  eleven 
conveiielBg  dietriota ;  for  mnnldpel  parpoaee  the  town  wee 
divided  into  five  worde  The  ogente  were  employed  for 
twen^-ooe  deyi^  at  two  giihiiea  a<Kiey.  He  had  sever  givaa 
Powell  eay  eathorlty  to  eeaveee  or  eet  la  any  wey. 

George  Powell  examined,  stated : 

That  Bamflflld  bod  preaaed  bim  to  eanvom  end  he  eon* 
seated.  He  eoid,  **The  Teltowe  era  hrtbtag,  and  If  weeaa 
get  one  or  two  ceeee  it  wiU  be  ea  good  ee  winning  tbe  eleo- 
tton.'*  Be  gave  no  list  of  nemea.  lie  eaked  bfan  to  get  votee, 
but  not  by  any  money  or  offers.  He  eothoriaed  witneea  to 
tree«  the  votero,  Wee  never  offered  U  a^dey;  espe^ed  no 
pejnMDt    KefSf  went  wlthBoragekl  tp»ooniiiilneii  mnm 

Bamlleid's  evidence  was  as  f  c^ows : 

After  being  a  aopporter  of  Col  Berkeley,  at  the  hwt  eleetloa 
1  voted  for  Mr.  Sofarelber.  I  only  made  op  my  mfaid  to  Mf^. 
port  him  aad  mnk  for  hfan  on  the  Sotorday  before.  Know 
Qeorge  Powell  hiClmetaly.  He  waa  a  commevoial  traveller, 
and  waa  mneh  away.  I  told  him  that  I  bad  made  op  my  mind 
lb  work  ogetnat  my  old  frlenda,  and  oaked  bim  to  help  me 
Tbaa  wee  en  the  day  foDowlag  tbe  one  oo  which  I  bed  meda 
«p  my  wind.  laewbim.  I  hod  wrftMen  te  him  to  eome  tieM 
Sootleod.  He  aeld  Mr.  Stroud  hod  aeked  him  to  be  e  eonvae- 
aer,  and  he  sold  he  would  rather  not  aeeept  tt  I  eaked  htm 
to  go  with  me  to  votora  who  were  to  he  boaghl  en  the  Bodleal 
aidoL    I  bod  a  list  of  them.    I  knew  a  great  many. 

[  Witoeaa  detailed  the  voton  epen  whom  they  eelM.] 
Powell  wee  not  about  with  Mr.  Sehreiber  that  I  know  of.    He 
wee  ebont  all  the  ame  with  me.    Whelaver  woe  dew  by  me 
and  Powell  waa  done  on  my  own  antborlty  and  oat  of  my 
pocket;  and  I  have  made  no  application  for  theee  expenaea 
not  to  any  one.    I  do  not  expect  to  be  repaid  by  any  one 
CoL  Berkeley  end  hia  aapporien  olfciided  me.    Mr.  Oheeahyre 
wrote  naee  letter  trying  to  intimidate  me.    He  withdrew  hia 
flwm  ny  ahepu 


Cool:e.— Whatever  was  done,  waa  done  on  your 
account,  to  carry  out  yonr  views  ? 


Bvidenoe  waa  also  given  by  Strond,  bat  it  was  of 
the  moat  iaconsistent  and  contradictory  charaeter* 

Price  summed  up  the  evidence  for  the  rfttinff 
member.— Looking  at  the  cases  of  bribery  attributed 
in  evidence,  and  supposing  the  whole  of  that  evidenoe 
refiable,  the  whole  amount  of  these  bribes,  out  of 
the  mass  of  corruption  inferred,  was  IbL  orlSL  paid 
by  Powell,  and  5Z  paid  by  a  man  named  Church. 
It  certmnly  was  strange  thaty  if  the  speech  of  Mr. 
Powell  was  correct,  the  utmost  they  could  bring 
forward  was  the  expenditure  of  2U  That  alone — 
although  he  would  not  deny  that  it  would  be  amply 
•uJHcient  if  brought  home  to  the  member— ought  to 
throw  discredit  upon  the  case  for  the  petitloneia. 
Separating  the  charges  made  by  the  petitioners,  they 
were  bribery,  treating,  and  undue  influence.  Upon 
the  first  point,  that  of  agency,  would  have  to  be 
considered,  and  before  sndi  a  commitlffe  as  the  pre- 
sent, on  which  he  was  glad  to  reoo^isl  two  members 
of  his  honourable  profession,  he  did  not  consider  it 
necessary  to  discuss  the  law  of  agency  at  any  great 
length.  He  thought  it  would  not  take  long  even  to 
satisfy  Ae  other  members  of  the  oomodttee  on  that 
point  It  was  a  safe  rule  to  take  that  the  acts  of 
the  general  agent  bound  the  member,  but  that  the 
acts  of  the  special  agents,  when  they  trespassed 
beyond  the  special  character  of  their  agency,  ceased 
to  be  the  acts  of  the  member.  The  committee  would 
do  well  to  remember  the  distinction  between  the  case 
of  general  agent  and  that  of  an  agent  who  was 
employed  for  a  specific  legal  purpose,  and  who  going 
on  beyond  that,  was  trespassing  beyond  the  scope 
of  his  authority.  He  was  folly  aware  that  before 
these  parliamentary  tribunals  there  was  a  great 
relaxation  of  the  role  he  had  stated ;  but,  althoogh 
it  was  so^  the  rdaxation  must  be  granted  with  great 
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care,  and  while  it  should  not  be  undul^r  strained  to 
take  care  of  a  member,  justice  demanded  that  it 
should  not  be  unduly  relaxed  for  his  orerthrow.  He 
then  proceeded  to  comment  on  the  eTidenoe,  and  said 
that,  even  if  the  cases  were  brought  home  to  Bam- 
fleld  or  Powell,  it  did  not  affect  the  member.  The 
witnesses  which  were  called  were  generally  in  an 
impoTerished  state,  and  receired  Tarious  amounts 
lor  their  eyidence.  And  he  would  remind  the  com* 
mittee  that,  howerer  important  it  was  to  the  interests 
of  society  that  bribery  should  be  discountenanced, 
it  was  far  more  so  that  witnesses  should  swear  truly. 
After  going  through  the  evidence,  he  addressed 
himself  to  the  agency  question,  and  hoped  the 
committee  were  now  satisfied  on  that  point  by  the 
evidence  of  Stroud,  supported  as  it  was  by 
PowelL  No  agency  had  been  proved,  and 
though  a  multitude  of  little  facts  were  sufficient 
to  make  out  tLprimd  facie  case,  it  was  the  duty  of  the 
petitioners  to  bring  home  the  charge  condusivelyto 
the  sitting  member.  That  had  not  been  done.  The 
parties  implicated  were  not  sufficiently  connected 
with  the  member  to  make  him  responsible  fw  their 
acts.  The  conduct  of  Bamfield,  it  was  shown,  was 
entirely  indep^dent  of  the  member.  He  had  only 
seen  Bur.  Sdueiber  once,  and  then  only  to  promise 
him  his  vote.  He  had  his  personal  motives  for  his 
conduct,  and  he  was  in  no  way  connected  with  the 
member  or  his  agents. 

PowtU  was  heard  in  reply. 

The  room  was  deaied  for  a  period  of  nearly  two 
hours. 

The  public  being  readmitted, 

The  Chairman  said : — ^The  Committee  have  unani- 
mously agreed  to  the  following  resolutions :  **That 
Charles  Schreiber,  Esq.,  is  duly  elected  a  burgess  to 
serve  in  this  present  Parliament  for  the  borough  of 
Cheltenham.  That  it  appears  from  the  evidence 
of  Edwin  Fozwell  Bamfield,  a  voter  for  the  bcxnmgh 
of  Cheltenham,  that  to  serve  his  own  purposes  he 
conspired  with  George  Powell,  another  voter,  and 
induced  several  voters  by  corrupt  means  to  vote 
against  the  Hon.  William  Francis  Fitzhardinge 
Berkeley,  but  that  it  has  not  been  proved  that  the 
Bitting  member  or  his  agents  had  any  knowledge  of 
such  conspiracy.  In  the  opinion  of  the  committee, 
corrupt  practices  have  not  extensively  prevailed  at 
the  last  election  of  the  borough  of  Cheltenham." 
I  am  also  requested  by  the  committee  to  intimate 
that  they  think  it  desirable  tiuit  a  transcript  of  the 
evidence  given  by  Mr.  Stroud  should  be  transmitted 
to  the  Incorporated  Law  Society  by  the  agent  of 
the  petitioners.  

Diobt's  Cass. 

Promise — Vahtabh  consideration. 

Where  a  ccmvauer  held  a  hiU  of  sale  iqHm  the  goods 
and  effects  of  a  voter,  and  promised  to  take  no  pro' 
ceedings  if  he  voted  for  S, : 

Held,  that  the  evidence  might  be  given  de  bene  esse,  to 
be  accepted  in  the  event  of  agency  being  proved, 

Frederic  Digby  stated. 

That  one  Barnfleld,  who  oaayaased  for  Mr.  Sohrefber  In 
oompuiy  wlfh  Stroud,  held  »  bill  of  sale  upon  hii  furniture  at 
the  time  of  the  eleotlon.  He  had  iNromiied  to  vote  for  Got 
Berkeley,  and  Bamfield  said  that  if  he  woold  go  out  of  town 
he  would  not  xmt  the  bill  of  sale  in  forcei  The  etatement  of 
the  witness  ww  as  foUowa:  **  At  thie  time  I  was  indebted  to 
Mr.  Bamfield  and  he  had  a  bill  of  sale  upon  my  effects.  I 
said  I  had  promised  to  TOte  for  CoL  Berkeley.  He  replied, 
*  Ton  oan*t  expect  me  to  do  you  any  more  favours,  and  you  must 
pay  that  money  you  owed  me.'  I  remarked,  *  Perhaps  I  had 
better  go  out  of  town  ?  *  He  Inquired  where  I  could  go  ? 
Bamfield  afterwards  met  me  in  Albion-<etrBet,  and  asked  me 
to  call  at  his  shopi  Ididsa  He  said,  '  Why  the  deuce  have 
yon  not  gone  out  of  town?  *   Told  him  I  had  not  got  money 
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enough.    He  said,  *  You  could  easily  run  orer  to  Malvera  or 
—  •    —  '  me  to  know  if  I  Intended  to  go  out 

yw 


Worcester.*    He  pressed  me  to  know  if  I  Intended  to  gi 
of  town  at  aa    I  said  I  had  hardly  made  np  mv  a 
Bamfield  said,*  I  shaU  put  the  bUl  of  sale  in  foroennkss  ,. 
carry  yoor  promise  out'  Ilefthimtben.  I  TOtad  for  Berkeley. 

iVtos  contended  that  thece  was  no  proof  of  bribery ; 
there  might  possibly  have  been  undue  infloenoe,  and 
in  that  case  agency  must  be  proved. 

The  CaAntMAH.— Upon  what  words  in  the  statute 
do  you  rdy,  Mr.  Powdl  ? 

Bnoett  replied  that  there  was  an  implied  promise 
of  a  valuable  consideration.  The  threat  to  sell  him 
np  if  he  voted  implied  a  promise  not  to  sell  if  he 
did  not  vote,  and  upon  such  a  promise  an  action 
would  lie  in  any  of  the  courts  of  common  law  if 
it  was  not  a  corrupt  compromise. 

The  room  was  cleared. 

The  Chaukman.— The  Committee  have  decided  to 
receive  the  evidence  de  bene  esse.  If  agency  be  not 
proved,  it  must  be  struck  out. 

Evidence  admitted  conditionidla. 


THE  BOBOUGH  OF  WAKEFIELD. 

Apra2S,  26,  and  27,  1666. 

(Before  Mr.  Grboobt,  in  the  chair ;  Sir  M.  W. 
BiDLXT,  Sir  C.  BussBLL,  Mr.  T.  Huokbs,  and 
Mr.  H.  B.  Grkhtsll.) 

Briberg^Agency^Knowleclge — Bets. 

L.  placed  his  election  in  the  hands  of  a  committee  upon 
the  understanding  that  it  was  to  co^t  him  nothing.  It 
was  acbnitted  that  bribery  had  taken  place  in  order  to 
induce  electors  to  vote  for  L,,  but  it  was  alleged  that 
the  bribery  had  been  instigated  by  one  B,,  who  had 
large  bets  Kpon  the  election,  <md  who  had  stnos 
absoonded.    It  was 

Held  that  L,  was  duly  elected,  and  that,  dlthcmgh  smoI 
bribery  was  found  to  be  proved,  it  had  been  resorted  to 
without  the  consent  or  knowledge  of  L.  or  his  agents, 
and  that  corrupt  practices  had  not  extensive^  prO' 
vailed  in  the  borough, 

Pidkerimi,  Q.  C,  Hon.  A.  LiddeO,  Q.  C^and  W,H. 
Cooke,  Q.  C.  appeared  for  the  petitioners. 

Giffard,  Q.  Cn  Shaw,  and  H.  James  for  the  sitting 
member. 

This  was  the  petition  of  Joseph  Marsden  and 
others  against  the  return  of  Mr.  William  Henry 
licatham.  It  alleged  bribery,  treating,  and  undue 
influence,  and  prayed  that  the  eleetioii  might  be 
dechured  null  and  void. 

Pickering  opened  the  case  for  the  petitioners.— 
The  election  occurred  on  tiie  12th  July  last,  and  out 
of  a  constituency  of  over  one  thousand,  507  votes 
were  recorded  for  Mr.  Leatham,  against  457  for  Sir 
John  Hay,  the  other  candidate.  Jdr,  Leatham  was 
the  head  of  the  firm  of  Leatham,  Tew,  and  Co^ 
bankers,  of  Wakefield,  and  first  contested  the  repre- 
sentation of  the  borough  in  1852,  but  was  unsuc- 
cessfuL  In  1857  he  again  addressed  the  electats, 
but  did  not  go  to  the  poll,  and  in  1859  he  was  elected 
by  a  majority  of  three  over  Mr.  Charlesworth,  bat 
was  unseated  on  a  petition,  and  was  afterwards  con- 
victed of  bribery  at  the  York  Assizes.  The  writ  for 
the  borough,  in  consequence  of  the  grossly  ooirapt 
practices  which  prevslled  at  the  election  of  18o9, 
was  suspended  until  1862,  when  Sir  John  Hsy  was 
elected.  At  the  last  election  in  1865  Mr.  Leathsm 
was  returned  by  a  systan  of  the  most  wholesale 
I  bribery  and  corruption. 
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The  following  if  a  summary  of  the  eTidencegiTen 
in  tupport  of  the  allegations  to  the  petition : 

WuHam  Atkinson,  pariah  clerk  of  Wakefield, 
deposed  to  ao  intenriew  between  himself  and  a  Toter 
named  Shaw,  in  the  Borough  Market  Hotel.  Shaw 
wanted  17^  but  he  afterwards  accepted  lOL  to  TOte 
forLeatham. 

William  Sykes,  a  stonemason,  said : 

He  was  employed  m  »  runner,  wm  paid  by  Mr.  Muider,  a 
BOlieitor,  bat  reeeWed  his  faiBtnietions  from  Mr.  Le«Uiam'8 
eommtttea  A  man  named  GoBoey,  who  wae  Mr.  Armetrong's 
■hoanui  (Mr.  Amutrong  being  a  pawnbroker),  told  wltnees 
to  look  after  a  voter  named  Fieloboaae,  who  would  want 
•mgMinc.'*  WitneM  saw  Ffeldhonae  MTeral  times,  and  on 
the  day  beforo  the  election  he  aaked  him,  *'How  are  yoa  going 
Sam?'*  Fieldhoose  replied,**  It  all  dependa**  WitnewaakC 
**I  expect  yon  mean  *  sngar,*  **  to  which  he  replied,  "  Tee,  I  do 
If  I  Tota*'  Witness  asked,  •*  What's  the  flguro?  *'  and  Fleld- 
hooae  repUed,  ''I'll  take  a  sooreL**  Witness  asked,  *"  Do  yoa 
mean  a  score  of  ponnds?"  to  which  Fieldhoose  answered 
**  Tea.*'  Witness  said,  **  Well,  I'U  go  and  see  what  I  can  do 
for  TOn,**  and  he  went  to  the  Boyal  Hotel  and  inqolred  for  Mr. 
ITntbank,  who  carried  the  "  swag.**  Mr.  Unthank  was  not  in,  and 
wltneaa  ultimately  foond  Qosney,  and  told  hhn  that  Fleld- 
hovae  wanted  30/.  Goeney  said  he  would  see  if  he  coold  get  it, 
and  went  np  to  the  committee-room,  telling  witness  when  he 
retotned  that  ho  had  made  it  all  right  Next  day  (the  elec- 
tion day)  witness  went  to  Fieldhoose  and  said,  **Now,  8am, 
how  la  it  going  to  be  ?  Are  yoa  going  to  stickr  Fieldhoaae 
zepUed,  '^  x  es,  bat  I  shan't  be  done ;  I  mast  have  the  migar 
down."  Witness  said,  ''Thoa'lt  haye  to  TOte  first;  whose 
hands  wUt  thoa  pat  It  in  ?"  Fieldhoase  replied,  *'  FU  pat  it  hi 
Ihina."  Fieldhoose  put  on  his  cap,  and  they  went  out  Gouey 
was  ootslde,  and  asked  witness  if  Fieldhoase  was  all  right 
Witness  replied,  '*  Tea ;  bat  have  yoa  got  the  staff  T  meaiSng 
the  money.  Goimey  said,  **  It  wiU  be  all  right;  lam  waithig 
to  see  oar  govemor.'*  Cknmoillor  Armstrong  then  emeiged 
from  the  Boyal  flotel,  and  Gosney  went  to  hhn  and  was  told 
10  "go  home  and  get  it  oat  of  the  desk.'*  After  Goeney  had 
got  the  money  be  aqd  witness  went  to  Fieldhoase,  and 
Gooey  handed  to  witness  two  U  Bradford  Bank  notes  and 
ten  soTcreigns,  and  witness  said  to  Fieldhoase,  **  Now,  then, 
Sam,  Itis  all  right ;  pat  on  thy  cap  and  come  along.**  Field- 
hoase then  went  and  voted  for  Leatham,  and  witness  handed 
orerthe  money  to  him. 

This  evidence  was  corroborated. 

William  Rayner,  examined  to  prove  agency, 
spoke  to  Tarions  persons  whom  he  had  seen  in  the 
committee-room  taking  an  actiye  part  for  Mr. 
Leatham. 

William  Hodgson,  gardener,  proved  being  offered 
16iL  to  vote  for  Leatham,  or  to  go  away,  by  a  man 
named  Walpole.  Witness  declined  it,  but  on  the 
p(>lling  day  he  was  taken  by  a  Mr.  Lamb  and  a  Mr. 
Hinchfiliffe  to  the  committee-room  at  th^  Boyal 
Hotel,  and  there  he  accepted  a  bribe  of  ]5iL,  given 
by  a  Mr.  Barrett,  and  afterwards  voted  for 
Leatham. 

The  Chathman.  addressing  the  learned  counsel  on 
both  sides,  said  the  committee  Fere  satisfied  from 
the  evidence  they  had  already  heard  that  bribery  was 
proved  to  have  taken  place  at  the  last  election. 
They  wished  to  know  whether  it  was  considered 
necessary  to  bring  forward  a  number  of  additional 
cases  with  the  view  of  being  able  to  substaatiate 
agency  out  of  them.  If  so,  the  committee  were 
prepared  to  hear  all  the  evidence  which  might  be 
submitted  to  them,  but  if  witnesses  were  to  be 
csUed  simply  to  show  that  bribery  had  been  com- 
mitted, it  was  unneoessaiy. 

Pickering  said  the  witnesses  who  remained  for 
examination  would  materiaUy  strengthen  the 
allegations  that  a  systematic  course  of  bribery  was 
pursued  during  the  election,  and  would  further 
show  the  source  from  which  the  bribery  proceeded. 

The  Chairman  said  the  committee  had  no  desire 
to  influence  the  discretion  of  the  learned  oounseL 

H.  James  said  he  was  disposed,  in  the  absence  of 
his  leader,  to  accept  the  view  of  the  committee,  and 
not  attempt  to  deny  that  money  was  paid  in  some 
of  the  cases  which  had  been  proved.  But  he  should 
be  able  to  give  strong  evidence  to  show  that  the 


persons  who  gave  the  bribes  were  certain  individuiUa 
who,  for  reasons  of  their  own,  acted  solely  on  their 
own  account,  and  were  in  no  sense  agents  of  the 
sitting  member,  nor  persons  for  whose  acts  he  could 
be  heki  responsible. 

The  Chaibkan.— Then  perhaps  the  case  had 
better  proceed. 

Some  further  evidence  was  given  directly  con- 
necting the  members  of  Mr.  Leatham's  committee 
with  acts  cd  bribery,  and 

Pieheritig,  in  addressing  the  committee  on  the 
question  of  agency,  contended  that,  although  Mr. 
Leatham  had  not  employed  any  professional  agents^ 
he  had  placed  himself  in  the  hands  of  a  committee^ 
and  was  clearly  responsible  for  the  acts  of  every 
individual  member  of  that  committee. 

Giffard  openoA  the  case  for  the  sitting  member.—* 
He  said  he  would  prove  that  the  last  election  was 
conducted,  r.s  far  as  tha  sitting  member  and  hia 
agents  were  concerned,  on  principles  of  the  strictest 
purity,  and  with  the  strongest  desire  to  get  rid  of 
the  evil  notoriety  which  had  attended  the  borough 
through  the  proceedings  connected  with  the  election 
of  1 859.  Every  effort  was  made  to  keep  the  election 
itself  pure,  and  to  prevent  anytliing  that  could  give 
rise  to  an  inquiry  of  this  nature.  Mr.  Leatham 
was  invited  to  stand  for  the  borough  in  April,  but 
it  was  only  after  considerable  negotiation,  and  after 
it  had  been  found  from  the  register  that  there 
would  be  a  large  Liberal  majority,  that  he  consented 
to  come  f  orwa^  and  tiien  he  did  so  only  upon  the 
express  understanding  that  there  should  be  no 
expenditure  at  money  except  for  the  legitimate  pup* 
poses  of  the  election.  No  doubt  acts  of  bribery  had 
taken  plaoe,  but  it  would  be  proved  that  they  had 
been  instigated  by  a  Mr.  Henry  Barrett,  derk  to 
some  assignees,  who,  without  the  least  connectioii 
with  the  sitting  member  or  his  agents,  had  looked 
upon  the  election  as  a  sort  of  sporting  event,  and 
had  staked  monev  heavily  upon  the  result,  and  no 
doubt  had  bribed  in  order  to  win  his  bets.  Mr. 
Barrett  had  hdped  himself  very  considerably  to  the 
money  placed  in  liis  hands  in  tiie  course  of  his  pro- 
fessionid  business  in  order  to  carry  out  his  design, 
and  had  since  absconded. 

Mr.  Samuel  Bruce,  a  barrister,  of  Wak^eld,  was 
then  examined.  He  was  a  member  of  the  Liberal 
Registration  Association,  and  a  meetlY^  of  that 
body  was  held  in  March  1865,  and  certain  gentle- 
men w^re  formed  into  a  committee  to  conduct  the 
election  which  woidd  take  place  on  the  dissolution 
of  Parliament.  Mr.  Leatham  consented  to  stand  aa 
stated  by  Mr.  Giff  ard.  The  election  was  to  cost  him 
notiiing,  as  the  expense  was  to  be  paid  by  subscrip- 
tion among  his  Liberal  friends  and  supporters.  The 
conmiittee  wished  to  avoid  everything  that  waa 
illegal,  and  they  in  no  waj  sanctioned  any  bribery 
or  any  impn^r  proceedmgs  of  any  description. 
Messrs.  Kenworthy,  Barrett,  Crawshaw,Burkinshaw9 
J.  F.  Shaw,  W.  T.  Lamb,  Gosney,  and  Armstrong 
were  not  members  of  the  committee,  and  had  no 
authority  to  act  from  them.  The  election,  so  far  aa 
the  committee  and  Mr.  Leatham  were  concerned, 
was  conducted  upon  the  purest  principles,  and  none 
of  Mr.  Leatham's  agents  were  guilty  of  acts  of 
bribery. 

Sinular  evidence  was  giren  by  Mr.  Alderman  F. 
Thompson,  Mr.  B.  J.  Mackie,  and  Mr.  B.  B. 
Maclde. 

Mr.  W.  H.  Leatham,  the  sitting  member,  was  then 

examined.     He  said: 

I  was  invited  to  become  a  candidate  for  the  repreaentatloa 
of  the  borough  in  April,  and  I  consented  to  stand  in  liay.  It 
was  a  purt  of  the  arrangeoieat  that  I  shoald  not  canvass  or 
take  any  active  part  in  the  election,  and  the  committee  onder- 
took  that  nothing  illegal  or  improper  ahoald  take  place  in  the 
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eooduot  of  tiia  eleetloa  1  wm  not  »  party,  eitbar  directly  or 
Indirectly,  to  to  v  improper  practices  at  the  ekcllon,  nor  did  I 
tnpfiy  may  turn  wwerer  for  the  parpeeee  of  the  eleetloD. 
The  eomnlttBe  andertook  that  it  ■hootd  aot  coat  an 


Some  erMenee  wm  next  ghren  to  fhow  that  a  naa 
named  Barrett,  by  whom  it  waa  alleged  hy  the  ooon- 
eel  for  the  sitting  member  the  bribery  was  actually 
giyen  on  his  own  aoeount,  in  order  to  win  some 
heavy  bets  be  had  made  on  the  result,  had  embexzled 
large  sums  of  money  which  he  had  been  intrusted 
to  collect  as  agent  for  the  trade  assignee  of  a  bank- 
rupt's estate,  and  that  he  had  since  absconded. 

Benjamin  Clarkson  was  examined  in  reference  to 
A  sum  of  8il  which  a  voter  named  Wilkiasoft  stated 
-had  been  paid  to  him  by  Mr.  Henry  as  an  indvee- 
ment  to  vote  for  Bfr.  L^ham.  Witness  prodvoed 
the  waste  cash-boek  of  the  firm  of  whieb  Mr.  Lee 
is  a  member,  which  contained  an  entnr  of  tlie  svm 
as  lent  to  Wilkinson.  A  receipt  of  Wilkiason's 
acknowledging  that  the  money  was  given  to  him  as 
a  loan  was  also  produced. 

William  Smith,  a  detective  oiDcer  of  tiie  city  of 
London  police,  prodnced  a  warrant  for  the  appre- 
hendon  of  Henry  Barrett  on  a  charge  of  obtaining 
money  by  fraud,  and  stated  that  Barrett  Was  not  to 
he  found. 

George  Mborhouse^  a  grocer,  deposed  to  having 
heen  present  a  few  days  after  the  election  at  tli^ 
Angel  Inn,  when  the  landlord  handed  two  100^ 
notes  to  Barrett,  which  the  latter  had  won  from  a 
Mr.  Hall  on  the  election.  Barrett,  in  reply  to  a 
veraark  from  witness,  said,  ^This  is  nothing  to 
what  I  have  done." 

Mr.  William  Armstrong,  a  town  councillor  of 
Wakefield,  stated  that  he  had  seen  in  the  papers  the 
statements  wliich  Sykes  and  Fieldhouse  bad  made 
as  to  his  being  a  party  to  bribing  Fieldhouse,  and 
had  come  up  at  once  at  his  own  expense  to  contra- 
dict theuk  There  was  not  the  slightest  foundation 
for  the  assertion  that  Gosney  (witness's  shopman) 
had  obtained  money  from  witness  for  bribing  any- 
body. 

Thomas  Gosney,  shopman  to  Mr.  Armstrong,  was 
examined,  and  admitted  that  he  had  bribed  Field- 
liouse,  but  said  he  had  simply  acted  as  the  agent  of 
.Henry  Barrett,  who  supplied  him  with  20^  for  the 
purpose. 

Some  other  evidence  having  been  given, 

Mr.  Samuel  Brace,  Mr.  Leatham's  election  agent, 
and  Mr.  Frederick  Thompson,  an  influential  sim- 
porter  of  the  sitting  member,  were  recalled  by  the 
Committee^  and  stated  that  no  money  had  been  paid 
by  the  committee  or  the  sitting  member,  except 
what  was  included  in  the  acoouats,  and  there  was 
BO  anderstaoding  that  any  further  sum  was  to  be 

Giffard^Q^C.  summed  up  the  evidence  for  the 
aitting  membsc 

Piekering^  Q»  C.  was  heard  in  reply. 

The  room  was  cleared,  and  on  the  re^admission  of 
the  public, 

The  Chaducax  said :  —  It  is  the  unanimous 
opinion  of  tha  committee  that  William  Henry 
Leatham,  Esq.,  is  duly  elected  a  burgess  to  serve 
in  Parliament ;  that  Samuel  Fieldhouse  was  bribed 
by  Thomas  Goeney  and  Henry  Barrett  in  the  sum 
of  25/.  to  vote  for  William  Henry  Leatham ;  that 
William  Hodgson  was  bribed  by  Heniy  Barrett  in 
the  sum  of  lotto  vote  for  William  Henrv  Leatham; 
that  Edward  Morrison  was  offered  25^  by  Henry 
Barrett  to  vote  for  William  Henry  Leatham  ;  that 
Thomas  H<droyd  was  offered  hi  by  William  Speight 
either  to  vote  or  to  abstain  from  voting  for  William 
Heniy  Leatham ;  that  John  Burton  Bhodet  was 


offered  20£.  to  vote,  or  lOil  to  abstain  from  voting^ 
for  William  Henry  Leatham ;  that  Charlea  Battiy 
was  offered  202. 1^  Thomas  Kenworthy  to  vote  for 
William  Henry  Leatham  $  that  Henry  Barrett  has 
absconded ;  that  it  does  not  appear  thai  any  or 
either  of  the  above  acts  were  committed  with 
the  knowledge  or  consent  of  the  said  WilUam 
Henry  Leatham,  or  with  the  knowledge  or  ooosent 
of  any  of  his  agents ;  that  there  b  no  reason 
to  believe  that  corrupt  practices  did  extensively 
prevail  in  the  horouga  of  Wakefield  at  the  last 
ekdioii. 


COtlBT  OT  dUXBirS  BSITCH. 

Baperted  by  tvam  THomntoft  and  T.  W.  BACwintiia* 

BerrlaNri.etP'Uiw. 

WedMaday^  May  23,  186G. 

KiCHOLBOir  V.  Ths  Guaadiavs  of  thb  BaA]>FiaLi> 

Unox.. 

Contract — Poor-ktm  gmardkmf    Ccrporatunu 

To  OM  actum  on  a  amtraet/or  the  jmee  of  coal  mjpfXmd 
for  the  use  of  the  workhotuej  aid  used  f Aeret'n,  made 
with  the  guardUau  of  a  poor-law  union,  it  i»  no 
defitnee  t&U  At  centraet  woe  not  under  eeal;  and  the 
fnet  dkat  one  portion  0f  fA«  coal  delivered  was  not 
aooon£ng  to  tie  oontracty  woe  held  to  be  no  gromnd 
for  rating  another  portion  which  loat  aooording  to 


case  for  the  opinion  of  this  isoart. 

The  facts  were: — ^The  guardians  of  the  Brad- 
field  Union  had  advertised  for  tenders  for  the  supply 
of  Bnabon  and  Aberdare  coals  for  the  ase  of  the 
workhottse.  T|ie  pit.,  amongst  others,  seat  in  his 
tender  for  seventy  tons  Bnabon  coals  at  21«.  9dL,  and 
sixty  tons  of  Aberdare  coals  at  22«.  Sd.  per  ton ; 
and  on  the  21st  Jane  1864,  by  a  resolution  of  the 
board  of  goatdiaas,  made  at  a  board  meeting  daly 
held,  his  tender  was  accepted;  and  on  the  fSad 
June  the  clerk  of  the  guardians  wrote  to  inform  the 
ptt.  of  this,  and  retfuested  him  to  call  with  his  sure- 
ties and  execute  the  formal  contract.  This  contract 
was  in  the  form  of  a  deed,  purporting  to  be  made 
between  the^t.  of  the  one  part,  and  the  guardians 
of  the  px>r  of  the  BradfleM  Union  of  the  odier  part. 
The  ptt  attended  and  executed  the  deed,  but,  not 
having  brought  his  sureties  with  him,  the  executian 
by  the  guardians  was  postponed  till  he  had  ptocufed 
them.  He  did  afterwards  procure  his  sureties  to 
execute  the  bond,  but,  first  on  account  of  some  in- 
formality, and  afterwards  in  consequence  of  some 
dispute,  the  seal  of  the  guardians  was  never  in  fact 
aiBxed  to  the  contract  Both  parties,  however,  acted 
in  the  interval  as  if  the  contract  had  been  formally 
executed.  The  pit  sent  to  the  workhouse,  in  pur- 
suance of  orders  properly  given  to  him,  parous  of 
coals,  for  tibe  price  oi  which  he  brought  this  action. 
Two  of  these  parcels,  delivered  on  the  28th  and 
SOth  June,  amounting  together  to  twenty-one  tons, 
were  ordered  and  supplied  a^  Aberdare  coals.  The 
price  of  these,  at  the  contract  jnice,  amounted  to 
23^  Is, ;  and  in  fact  they  were  such  coals  as  by  the 
contract  ought  to  have  been  supplied  as  Aberdare 
coals.  Two  other  parcels  were  sent  in  as  Ruabon 
coals,  one  lot  of  15  tons  9  cwt  on  the  1st  July, 
which  really  were  Ruabon  coals  such  as  by  the 
contract  ought  to  have  been  supplied  as  Ruabon 
coals;  and  another  lot  of  7  tons  8  cwt  on  the 
2nd  July,  which  were  not  in  fact  Ruabon  coals 
at  all,  and  not  such  as  to  satisfy  the  contract  The 
two  parcels  delivered  as  Ruabon  coals  were  shot 
into  the  same  heap^  so  that,  in  consequence  of  the 
pit's  fault,  the  coal  of  the  Ist  July,  which  was 
according  to  contract,  and  that  of  the  2nd  July, 
which  was  not,  got  mixed  together. 
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On  the  Snd  Aug.  the  pit.  sent  in  his  aooount  for 
the  whole  of  these  coals,  unonnting  to  iBL  4«.  M., 
being  the  amount  he  would  hare  been  entitled  to 
under  the  contract  if  the  ooals  had  all  been 
acoordiner  to  contract.  About  six  tons  of  the  Aber- 
dare  coals  were  used  Hi  the  workhouse,  and  about 
six  tons  of  the  coal  delivered  in  Julj,  which  con- 
sisted partly  <if  Ruabon  coal  and  partly  of  inferior 
coal  mixed  with  it,  were  consnmed  in  the  workhouse 
before  the  inferiority  of  the  last  lot  was  fully 
brought  to  the  notice  of  the  board  of  guardians, 
(hi  the  17th  Aug.  the  derk  of  the  guardians,  by 
their  authority,  wrote  to  the  pit.  requiring  him  to 
take  back  the  whole  of  ttie  coals,  making  no  distino- 
lion  between  the  Aberdare  coals  supplied  in  June, 
which  were  in  fact  according  to  the  contract,  and 
the  Ruabon  coals  supplied  in  July,  which  were  not 
in  fact  according  to  the  contract.  The  pit.  refused 
to  take  back  any,  and  brought  his  action  for  the 
whole  sum  of  482.  4t.  Zd. 

The  case  was  argued  (Hay  9  snd  10)  at  the  sit- 
tings after  last  Easter  Term  before  Blackburn  and 

lAUltkf  JJ. 

PfweU,  Q.  C.  (£r. /Mst  with  him)  for  tht  pH. 
Barirngton  (J.  0.  Griffiu  with  him)  for  the  defta. 

Cases  cited : 
Ctarhe  v.  Gtusrdians  of  the  Cuckfield  UnhfL  21  L.  J. 

S49,  Q.  B. ; 
Haigk  \.    GtmrHam  of  North  Britrfy  Umon.  "EL 

B.  ft  £1.873; 
Lomdm  Dock  Ormpamf  t.  Sinmttt,  8  E.  ft  B.  847; 
timierooH  v.  Roffid  Mail  Steam  JVosMotMn  OmmtmiL 

*B.ftB.  409; 
Smden  v,  A.  Nt^fs  Umom,  8  Q.  B.  810; 
PouM  V.  Strand  Umim,  8  Q.  B.  326; 
JSbnart  v,  Wtit  Ham  Umon,  U  Ex.  687; 
He  Grave  v.  Mayor  of  Monmouth^  4  C.  ft  P.  Ill ; 
Beverly  r.  Lincoln  Gag  CompatiVj  6  A.  ft  E  829; 
LatnpreU  v.  BlWrrkay  Union,  3  Ex.  823; 
Mayor  o/Ludlmo  r.  Chariton^  6  M.  ft  W.  816 ; 
Eaet  London  Waterworks  y.  BaUeif,  4  Biog.  288 ; 
Arnold  v.  Mayor  of  Poole,  4  M.  ft  O.  860 ; 
Oigt^  T.   Londnm  and  BtaoheaU  BaUway  Cempmmi. 

5  Ex.  442;  "-^r— ^n 

Copper  Afinen  Company  v.  Foob,  20  L.  J.  174,  Q.  B. 

Cut.  ado,  vaU. 

May  28.— Blackrvtrw,  J.  deliiFcred  the  judgment 
oi  the  Court,  and,  after  stating  the  facts  as  abore, 
said: — It  is  clear  that  the  pit.  cannot  be  in  a  better 
position  than  if  the  contract  had  been  executed  by 
the  defts.  By  the  terms  of  the  contract  the 
guardians  were  to  be  at  liberty  in  case  the  articles 
delivered  were  not  of  the  quality  and  sort  contracted 
for  to  return  the  same  at  the  expense  of  the  con- 
tractor, or  giro  notice  for  the  same  to  be  sent  for 
and  fetched  away,  and  to  obtain  a  supply  elsewhere 
snd  charge  the  contractor  with  the  extra  cost  of  this 
supply.  It  is  clear,  therefore,  that  the  defts.  had  a 
light  to  require  the  pit.  to  take  away  so  much  of 
the  coats  remaining  as  were  not  according  to  con- 
tract, and  we  think  that  as  the  two  parcels  sent  in 
in  July  were  mixed  together,  so  that  the  heap  was 
partly  Ruabon  and  partly  not,  the  whole  of  these 
eoals  must  be  considered  as  not  according  to  the 
contract,  though  had  they  been  kept  separate  one 
parcel  would  have  been  according  to  contract.  The 
pit.  cannot  therefore,  in  my  view,  recover  for  the 
price  of  bo  mnch  of  these  latter  coals  as  were  not 
eoDsumfd,  ami  the  defts.  iire  also  entitled  to  charge 
him  with  the  extra  cost  of  the  supply  of  coal  in  their 
place,  and  tlie  six  tons  of  this  inferior  mixture  which 
were  actustly  used  cannot  be  charged  for  at  the  full 
contract  price.  The  pit.  therefore  cannot  recover 
for  the  whole  sum  he  claims.  But  the  defts.  had 
BO  right  irader  the  contract  to  require  the  pit.  to 
remove  the  portion  of  the  Aberdare  coals  which  in  \ 


August  stilt   remained   uneonsumed,    those  ooala 
having  been  delivered   in  June,  and  being  in  ail 
respeels  according  to  tlie  eontnet.    There  is  indeed 
a  term  in  the  oontract  that  a  proper  bill  of  parcels 
shall  be  delivered  with  each  lot  of  coals  sent  in,  or 
the  guardians  may  reject  them,  and  it  appears  that 
the  1>iUs  of  paioflls  for  the  Aberdare  ooals  were  not 
sent  in  till  some  time  after  the  delivery,  but  though 
this  would  have  entitled  the  defts.  to  refuse  to 
receive  the  gooJs  so  sent  in,  and  probably  to  send 
back  the  whole  if  inadvertently  taken  in,  provided 
they  did  so  promptly,   it  did  not  authorise  them 
to  tetura  a  part  of  the  goods  so  sent  in,  espeeiaUy 
after  such  a  lapse  of  time.    The  pit.,  therefore,  if 
tite  contract  had  been  sealed  with  the  seal  oi  the 
oarporation»  wooM  have  been  entitled  to  recover, 
but  not  the  whole  of  his  demand.    At  the  time  of 
the  argument  the  amount  of  the  deductions  were 
calculated,  and  it  appeared  he  would  be  entitled 
to  2611   lOf.     There  remains,  therefore,  only   the 
question,    whether    the    facts    that    the    defts. 
are   a   coiporation,    and   that   the   contract   was 
not  under  tbeir  seal,  make  any  difference  to  the 
whole  or  part   of    this  demand.    Mr.  Harington 
argued  that  the  price  of  those  coals  which  still 
remained  nnconsumed  and  which  tiie  corporation 
were  ready  and  willing  and  offered  before  action  to 
return,  stood  on  a  different  footing  from  the  price 
of  the  portion  consumed,  and  that  as  to  those  at 
least,  the  pit.  could  not  recover,  but  we  think  that 
there  is  no  such  distinction.    We  think  that  if  the 
defts.  were  bound  to  pay  for  any  of  the  coals  as 
goods  sold  and  delivered,  their  llaUlity  was  fixed  as 
soon  as  the  coals,  being  according  to  contract,  were 
received,  so  that  there  remained  nothing  to  do  but 
to  pay  for  them,  and  that  this  liability  could  not  be 
got  rid  of  by  any  subsequent  offer  to  return  the 
coals  which  the  pit.  was  not  bound  under  the  con- 
tract to  acpept,  and  which,  if  he  had  at  that  time 
accepted,  would  bv  no  means  have  put  him  in  the 
same  position  as  if  the  goods  had  never  been  kept 
by  the  defts.    We  think,  therefore,  that  the  only 
question  is,  whether  the  absence  of  a  sealed  contract 
docs,  under  such  circumstances,  pnevent  the  pit. 
from  recovering.    It  is  not  necessary  to  express  any 
opinion  as  to  what  might  have  been  the  case  if  the 
pit.  had  been  suing  on  this  contract  for  a  refusal  to 
accept  the  coals  or  any  other  breach  of  the  contract 
whilst  still  executory,  or  how  far  the  principle  of 
The  London  Dock  Company  v.  Sinnott,  would  then 
have  applied  to  such  a  contract.    The  goods  in  the 
present  case  have  actuaHy  been  supplied  to  and 
accepted  by  the  corporation ;  they  were  such  aa 
must  necessarily  be,  from  time  to  time,  suimlied  for 
the  very  purposes  for  which  the  body  was  incorpo- 
rated, and  they  were  supplied  under  a  contract  in 
fact  made  by  and  with  the  managing  body  of  the 
corporation.  If  the  defts.  had  been  an  unincorporated 
body,  nothing  would  have  remained  but  the  duty  to 
pay  for  them.    We  think  that  the  body  corporate 
cannot,  under  such  circumstances,  escape  from  ful- 
filling that  duty  merely  because  the  contract  was 
not  under  soal.    The  case  of  Cknke  v.  T^e  Cud^field 
Union  is,  in  its  facts,  undktinguishable  from  the 
present  case.    We  are  aware  that  very  high  autho- 
rities have  questioned  the  soundness  of  that  deci- 
sion, and,  as  pointed  out  in  the  judgment  in  that 
case,  there  arc  prior  dedsions  in  the  Court  of  Ex. 
which  it  is  difficult  to  reconcile  with  it.    We  think, 
however,  that,  as  far  as  it  extends  to  such  a  case  as 
the  present  at  least,  the  case  was  rightly  decided. 
There  may  be  cases  in  which  the  circumstances  are 
different  from  those  in  Clarke  v.  The  Cuctfeld  Union 
and  the  present  case,  and  which  would  still  be 
governed  by  the  principles  laid  down  in  the  decisions 
in  the  Ex.   Those  we  leave  to  be  decided  when  they 
arise,  but  so  far  as  the  prior  decisions  are  inconsis- 
tent with  the  decision  in  Clarke  t.  The  Cvekfield 
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UtdoUf  we  prefer  to  follow  that  authority  which  we 
think  founded  on  justice  and  conrenience.  We 
therefore  give  judginent  for  the  pit.  for  26L  lOt. 

Judgment /or  the  pit 
(Before  Bl^ckbubh,  ICbllob,  and  Shsb,  JJ.) 

RbO.  V,  SlEFHSMS. 

Nttuance—Indicinunt — lAabiUty  of  a  master  for  the 
conduct  of  his  servants. 

Where  a  business  is  conducted  so  as.  to  be  a  pubUe 
nuisance^  the  owner  is  Uabh  to  be  indteted^  although  the 
nuisance  is  entirehf  occasioned  hj^  the  conduct  of  his 
servants  in  disregarding  his  directums,  and  although  he 
had  no  knowledge  of  the  existence  of  the  nuisanoe. 

The  defl,  was  the  owner  of  a  quarry  on  the  margin  of  a 
navigable  river^  but  being  very  old  and  infirm  he  did 
not  personal^  superintend  it;  he^  however,  gjove 
directions  to  his  men  to  dispose  of  the  refuse  in  a 
certain  way  and  conduct  the  business  in  a  proper  way. 
These  directions  were  disregarded,  and  the  refuse  was 
suffered  tofaU  into  the  river  whereby  its  navigation 
was  (Astructed.  Upon  an  indictment  for  the  nuisance 
against  the  deft. : 

Held,  that  he  was  Uable, 

This  was  an  indictment  asainst  the  deft,  for  a 
nuisance  in  depositing  rubbish  in  a  navigable  river, 
tried  before  Blackburn,  J.  at  Haverfordwest,  when  a 
verdict  was  returned  for  the  Crown.  At  the  trial  it 
app^oed  that  tiie  deft  was  the  owner  of  certain 
8tone>quarries  near  the  river  llley,  that  he  himself 
was  very  old  and  infirm  and  did  not  personally 
superintend  ^e  works,  but  that  he  gave  directions 
to  his  sons  who  managed  the  quarries  to  conduct 
them  in  a  proper  manner,  and  he  appointed  a  place 
for  the  depositing  of  the  refuse;  nevertheless  the 
workmen  were  in  the  habit  of  allowing  the  rubbish 
to  fall  into  the  river,  where  it  obstructed  the  navi- 
gation.   The  deft  had  no  knowledge  of  this. 

The  learned  judge  directed  the  jury  that  the  deft, 
was  liable  for  the  acts  of  his  servants  in  depositing 
the  rubbish  from  the  quarries  so  as  to  become  a 
nuisance,  though  so  done  without  his  knowledge 
and  against  his  orders.  This,  it  was  contended,  was 
a  misdirection,  and  a  rule  nisi  was  obtained  for  a 
new  trial  upon  that  ground. 

Giffard,  Q.  C.  and  Poland  now  showed  cause  and 
contended  that,  as  the  indictment  in  the  present  case 
was  of  the  character  of  a  civil  proceeding,  and  was 
preferred  only  because  no  action  could  be  main- 
tained at  the  instance  of  an  individual,  the  deft, 
was  liable  for  the  acts  of  his  servants  equally  as 
though  the  case  were  one  of  a  dvil  action ;  that  the 
fact  of  the  proceeding  being  bv  indictment  did  not 
alter  thedeft*s  liability ;  and  that  the  mens  rea  need 
not  exist  to  render  him  liable.    They  cited 

Tenant  v.  Gaiding^  1  Salk.  860; 

Ae^c  V.  Pe(%,  2  Gar.  &  P.292;  1  A.  dsE.  822; 

Bwrt  V.  I^mxmsy  1  Bos.  ft  PuL  404 ; 

TuberviUe  v.  Stampe^  2  Ld.  Raym.  264 ; 

iMugher  v.  Pointer,  1  B.  ft  C.  547  ; 

Reg,  V.  Great  North  of  England  Railway  Coa^paimf, 
9Q.B.826; 

Reg.  V.  Dixon,  8 IL  ft  S.  IL 

Bou>en  and  Hughes,  in  support  of  the  rule,  argued 
that  the  deft  was  not  liable  upon  an  indictment  for 
the  acts  of  his  servants,  unless  done  with  his  know- 
ledge. [Blackburn,  J.— This  is  not  a  criminal  case 
in  the  ordinaiy  sense  of  the  term.]  The  deft  is 
exposed  to  criminal  liabilitiea.  He  gave  directions 
that  the  rubbish  should  be  proper^  disposed  of. 
[Mellor,  J. — Does  it  not  really  dqpend  upon  the 
nature  of  the  case,  whether  it  is  really  a  crime  or 


not  ?]  The  deft  may  have  been  abroad  at  the  time ; 
he  had  provided  a  proper  place  for  the  rubbish. 
[Mbllor,  J.—Surely  it  was  not  only  his  duty  to 
have  done  so,  but  to  have  seen  that  his  orders  were 
obeyed.]  To  make  him  liable  he  should  have  had  a 
knowledge  of  what  was  done : 

Bbo.  v.  E^useO,  8  £1L  ft  BU.  942  (Lord  GampbeU^a 
Judgment); 

Se(^le  V.  Reynolds,  14  L.  T.  Bep.  N.  S.  518; 

R.  V.  Huggins,  2  Ld.  Baym.  1674. 

Mbllob,  J.— In  this  case  I  am  of  opinion,  and 
in  my  opinion  my  brother  Shoe  concurs,  that  Had 
direction  was  right  It  is  quite  true  that  this,  in 
point  of  form,  was  what  may  be  called  a  criminal 
process  or  criminal  procedure;  but  when  you  come 
to  look  at  it  in  point  of  substance,  one  can  see  no 
reason  why  a  different  rule  should  prevail,  In  eudi 
an  act  as  this,  between  proceedings  which  are  civil 
and  proceedings  which  are  criminaL  I  think  it 
must  depend  on  the  nature  of  the  act  complained 
of.  I  tMnk  there  may  be,  and  I  should  be  unwilliiw 
to  decide  there  cannot  be,  acts  of  nuisance  of  tucn 
a  character  that  the  rule  I  am  ikying  here  would 
not  be  applicable  to  those  cases ;  but  here  it  is  peiv 
fectlv  clear  that  the  only  reason  for  proceeding 
crinunally  consists  in  this :  the  nuisance,  instead  of 
being  merely  a  nuisance  affecting  an  individual,  or 
one  or  two  individuals,  affects  a  public  navigable 
river,  and  therefore  in  that  sense  affects  a  number 
of  individuals,  and  therefore  no  private  individual, 
without  receiving  some  special  injury,  could  have 
maintained  an  action.  Then,  if  die  contention  of 
Aose  who  say  the  direction  is  wrong  is  to  prevail, 
see  the  difficulty  of  getting  redress.  The  object  is 
to  get  redress  to  prevent  tiie  recurrence  of  the 
nuisance.  Ihev  cannot  proceed  by  action,  but  must 
proceed  in  the  form  of  an  Indictment  You  are  to  be 
met  bv  this,  there  is  no  mens  rea  there.  You  are  charg- 
ing him  in  the  form  of  a  criminal  when  in  reality  you 
have  no  proof  that  the  deft  actually  knew,  or  youluive 
proof  that  he  actually  himself  gave  onlers  to  the  ser- 
vants not  to  do  a  particular  act  Still,  at  the  same 
time  he  finds  the  capital,  and  carries  on  the  business. 
It  is  carried  on  for  his  benefit,  and  although  from 
age  or  infirmity  he  does  not  go  near  the  premisei, 
it  is  carried  on  by  his  sons,  or,  at  all  events,  by  his 
agents.  Under  such  circumstances,  it  appears  to 
me  he  must  necessarily  give  to  the  parties  all  the 
authority  that  is  incident  to  the  carrying  on  of  the 
business ;  and  it  is  not  because  he  had  at  some  time 
or  other  given  directions  that  it  should  be  so  carried 
on  as  not  to  allow  the  materials  to  fall  into  the 
river,  and  made  them  provide  some  other  place  for 
it,  but  for  a  considerable  time  it  has  been  falling 
into  the  river,  and  has  become  prejudicial  to  the 
public.  Under  these  circumstances,  it  appears  to 
me  that  all  it  was  necessary  to  prove  was,  that  this 
was  done  in  the  carrying  on  the  works  of  the 
quarry.  That  being  so,  it  appears  to  me  that  my 
brother  Blackburn's  direction  to  the  jury  was  quite 
right  I  quite  agree  with  Mr.  Hughes  that  the 
authorities  are  very  few,  if  any,  that  bear  directly 
upon  it;  and  in  the  case  to  which  Mr.  Bowen  referred 
us,  and  in  which  he  r^ed  mudi  on  the  observations 
of  Lord  Campbell  in  that  particular  case,  it  may  be 
that  the  observations  of  Lord  Campbell  were  justi- 
fied by  the  circumstances  of  that  case,  though,  as  I 
understand  the  case,  the  judgments  of  the  other 
judges  did  not  proceed  on  the  same  reasons.  It 
is,  therefore,  the  o^ion  of  Lord  Campbell  as 
applied  to  that  case,  and  whether  there  is  or  not 
any  distinction  between  that  case  and  the  present 
may  be  open  to  question.  Bat  it  appears  to 
me,  if  there  is  no  distinction,  I  should  be  pre- 
pared rather  to  have  acted  upon  the  inference 
which  influenced  the  other  judges  than  thosn 
which  influenced  Loid  Campbell,  and  under  those 
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drcomttanoet,  being  of  opinion  that  tho  object 
in  tbii  owe  is  not  to  panian  but  really  to  prevent 
tfaii  noiMDce  from  being  continued,  th^are  driven, 
under  the  particular  circumftanoes,  to  an  indictment 
Instead  of  an  action.  I  think  that  can  make  no  dif- 
ference as  to  the  evidenoe  neoestaiy  to  rapport  it, 
and  under  those  circumstances  this  rule,  which  was 
obtained  against  my  brother  Blackburn's  direction, 
is  discharged,  and,  as  I  have  said,  my  brother  Shee 
concurs  with  me  in  that  opinion. 

Blackbubn,  J. — ^I  need  only  sar  that  I  see  no 
reason  to  change  the  opinion  I  had  at  the  time  of 
the  trial,  and  I  only  wish  to  guard  myseUf  against 
its  being  supposed  that  either  at  the  trial  or  now 
anything  was  done  that  infringed  upon  the  rule 
that  the  principd  is  responsible  for  the  acts  of 
Uie  agent.  All  that  it  is  necessary  to  say  is 
this,  that  where  a  person  siaintains  works  by  his 
capital  and  his  servants,  and  conducts  them  so 
that  they  are  in  point  of  fact  a  nuisance,  if  the 
circumstances  under  which  he  maintains  those  works 
are  such  that  for  the  nuisance  whidi  they  create  a 
dvil  action  by  a  private  person  might  be  supported, 
if  the  nuisance  inflicts  an  injury  upon  a  public  right 
80  that  a  private  action  would  not  lie  but  the  remedy 
would  be  by  indictment,  the  same  proof  that  would 
prove  the  nuiaance  so  as  to  enable  a  person  to  bring 
an  action  would  prove  the  nuisance  so  as  to  entitle 
the  public  to  indict.  That  is  all  that  it  was  neces- 
sary to  decide,  and  all  that  is  decided. 

Rale  duthargtd. 


Iliwndmfy  June  7,  1866. 

Tabker  v.  Wjllkxk. 

Reward  for  apprtkemm.  of  tkievet-^Informatum--' 

Bemoteaeu, 

A  rveardfor  the  appr^engion  of  thieves  teas  offered  in 
thefoUounng  tertns :  "  A  reward  of2hOL  wiube  given 
to  any  person  who  unll  give  such  infoniuUion  as  shall 
lead  to  the  apprehension  and  conviction  of  the  thieves. 
AJkrther  reward  of  750L  will  be  paid  for  such  tn- 
formation  as  shetU  lead  to  the  recovery  of  the  stolen 
properhf  or  in  proportion  to  at^  part  thereof  re- 
eaoerear 

JLf  a  receiver,  was  taken  into  custody  through  informer 
tion  given  by  the  ph.  While  in  custody  R.  told  the 
^police  thai  the  thieves  would  be  heard  of  at  a  certain 
place.  The  thieves  were  ttfierwards  c^i>prehended  at 
thai  place.  The  jury  found  that  the  information  given 
iHf  A.  led  to  the  apprehension  of  the  thteoes : 

EeHper  Melhr  and  Shee,  J  J.  (^Blaekbum,  J,  dubitante), 
that  the  ph.  was  entitled  to  recover  the  reward  for  the 
apprehension  and  conviction  of  the  thieves,  for  his 
information  "led  to"  such  apprehension  wiudn  the 
meaning  of  the  handbill  offering  the  reward,  and  that 
it  was  not  too  remote. 

This  was  an  action  to  recover  a  reward  offered 
for  tlie  apprehension  and  conviction  of  the  persons 
who  committed  the  burglary  at  Walkers,  the 
watchmaker  and  jeweller's,  at  Cornhill,  London. 

There  was  also  a  count  for  a  proportion  of  the 
reward  for  information  leading  to  the  recovery  of 
the  property  stolen.  With  respect  to  this  count  a 
sufficient  sum  was  paid  into  court  by  the  def  L,  and 
nothing  turns  upon  it 

At  the  trial  before  Blackburn,  J.  it  appeared  that 
the  burglary  was  committed  in  a  most  extraordinazy 
way  between  the  night  of  Saturday,  the  4th,  and 
Kooday,  the  6th  Feb.  1866.  A  handbill  was  circu- 
lated by  the  deft,  offering  a  reward  in  the  following 
terms:  **A  reward  of  250^  will  be  given  to  any 
person  who  will  give  such  inf onnation  as  shall  lead 


to  the  apprehension  and  conviction  of  the  thieves. 
A  further  reward  of  750^  will  be  paid  for  such 
information  as  shall  lead  to  the  recovery  of  the 
stolen  property,  or  in  proportion  to  anv  part  thereof 
recovered.^  After  the  publication  of  the  handbill 
David  Roberts  brought  a  watch  to  the  pit  to  repair 
(14th  Feb.).  He,  suspecting  it  to  be  one  of  the 
watches  stolen,  arranged  with  Roberts  that  he 
should  call  again  and  bring  some  more ;  and  on  the 
same  day  the  pit  gave  information  thereof  to  the  deft 
In  consequence  uiereof  the  police  were  employed, 
and  Roberts  was  captured  when  he  returned  to  Uie 
pit's,  and  two  other  of  the  stolen  watches  were 
round  upon  him. .  After  he  had  been  in  custody 
three  days  he  told  the  police  that  some  female 
friends  had  informed  him  that  the  burglars  were 
to  be  heard  of  at  an  eel-pie  shop,  No.  120,  White- 
chapeL  The  burglars  were  afterwards  captured 
there  by  the  police,  and  subsequently  convicted  at 
the  Central  Criminal  Court  David  Roberts  was 
regarded  as  a  receiver  only.  The  learned  Judge  left 
it  to  the  jury  to  say  whether  the  information  given 
by  the  pit  led  to  the  apprehension  and  conviction 
of  the  tnieves,  but  doubted  whether  he  ought  not  to 
have  directed  a  nonsuit  on  the  ground  that  the  pit's 
information  was  too  remote,  the  jury  finding  that 
the  police  in  apprehending  the  thieves  acted  on  the 
information  given  by  Roberts  to  Hamilton  and 
Foulger  (detective  officers).  It  was  arranged  that 
the  damages  should  be  referred. 

A  rule  nisi  having  been  obtained  to  enter  a  non- 
suit. 

Parry,  8erjt.  and  Laxton  showed  cause. — The 
information  given  by  the  pit  was  the  cause  of 
Roberts  being  taken  into  custody;  that  led.  to 
Roberts  making  the  communication  to  the  police  on 
which  the  burglars  were  apprehended.  The  plt.'s 
information  put  the  police  on  the  track  of  the 
burglars,  and  therefore  led  to  their  apprehension : 

Johnson's  Dictionary,  tit  '*Lead;  " 

8mith  V.  Moore^  1  C.  B.  188 ; 

Williams  v.  Carwardime,  4  B.  ds  Ad.  621; 

Lancasterr.  K^oiU^ 4 IL &  W.  16. 

D.  Seymour,  Q.  C.  in  support  of  the  rule.— The 
information  by  Roberts  was  not  the  logical  result  of 
the  pit's  information.  It  was  an  accidental  result. 
Roberts  said  that  at  the  time  of  his  arrest  he  did  not 
know  of  the  whereabouts  of  the  thieves.  If  so^  ha 
could  not  give  any  inf  onnation. 

Blackburn,  J. — In  this  case  the  rule  was^  ob- 
tained to  set  aside  the  verdict  on  the  ground  of  mis* 
direction.  Both  my  learned  brothers  think  that  I 
directed  the  jury  rightly;  but  now  I  have  some 
doubt  whether  I  was  not  wrong  in  my  direction  to 
the  jury  at  the  triaL  The  question  arises  upon 
these  facts.  There  was  a  robbery  committed  and  a 
reward  offered  for  the  apprehendon  and  conviction 
of  the  thieves,  and  a  further  reward  for  the  reCbvery 
of  the  stolen  property.  The  pit  gave  informttion 
that  a  stolen  watch  had  been  offered  to  him  by 
Roberts,  and  Roberts  is  thereupon  taken  into  custody 
with  two  other  stolen  watches,  and  he  is  com- 
mitted to  prison.  There  can  be  no  doubt  that  the 
pit  gave  such  information  as  entitled  him  to  the 
rewfurd  for  the  recovery  of  those  watches,  and 
the  deft,  accordingly  paid  sufficient  money  into 
court  to  satisfy  that  part  of  the  pit's  claim. 
Then  Roberts  being  in  prison  he  obtains  information 
from  some  female  friends  according  to  his  own 
statement,  or  he  may  have  obtained  it  before,  it  is 
not  of  anv  consequence  which  was  the  fact; 
but  while  he  was  in  prison  Roberts  did  tell  the 
police  that  the  burglars  would  be  heard  of  at  an  eel- 
pie  shop  in  Whitechapel,  and  in  consequence  of 
that  information  the  burglars  were  taken  there  a 
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week  afterwards.  On  these  facts,  according  to  the 
finding  of  the  jury,  the  police  acted.  In  all  proba- 
hillty  Boberts  wouLd  not  hare  spoken  if  he  had  not 
been  taken  into  custody.  The  questioa  to  be  consi- 
dered, therefore,  is  this,  was  the  infOTmatioa  given 
by  the  pit.  information  leading  to  the  burglan  being 
apprehended ;  was  it  oauta  sine  qwi  non ;  did  it  lead 
to  the  apprehension  and  conviction  of  the  burglars 
in  such  a  way  as  to  entitle  the  pit  to  (he  reward  ? 
At  the  trial  I  thought  that  there  was,  upon  the 
whole  case,  evidence  for  the  jury  of  that,  but  I  had 
gceat  doubt  whether  the  information  given  by  the 
pit.  was  not  too  remote  a  cause  of  the  apprehension 
of  the  burglars  to  entitle  the  pit.  to  recover.  Now 
ought  I  net  to  have  told  the  jury  that  the  informa- 
tion given  by  the  pit.  was  too  remote,  and  that  they 
oould  not  find  their  verdict  for  the  pit.?  I  rather 
think,  as  at  present  advised,  that  I  ought  to  have 
done  so.  Lord  Bacon's  maxim,  In  jure  non  mmota 
aedpraiima  mectatur  etaua,  was  long  ago  held  to  be 
the  rule  of  tne  law,  but  it  is  very  difficult  to  apply 
it.  The  doubt  I  feel  im  this  case  is,  whether  the 
information  given  by  the  pit.  is  not  merely  the  cause 
of  a  cause,  and  whether  it  can  be  said  that  the 
appKhension  of  the  burglars  was  the  following  vp 
of  tluit,  so  that  it  can  be  said  that  the  original 
information  given  by  the  pit.  led  to  the  apprehen- 
sion. I  do  not  mean  to  say  that  the  information 
given  must  be  legal  evidence  that  would  lead  to  a 
oonvictioD.  I  doubt  hwe  whether  the  information 
given  by  Roberts,  which,  when  followed  up,  led  to 
Sie  apprehension  of  the  burglars  was  not  a  new  step, 
aad  the  police  may  not  be  Mid  to  have  then  started 
afresh.  However,  I  hardly  dissent  from  the  judg- 
neni  of  my  learaed  brothers,  but  I  think  the  deft, 
should  have  liber^  to  appeal. 

MxLU»  J. — ^I  think  that  my  learned  brother  oould 
not  properly  have  nonsuited  the  pit.  at  the  trial,  for  in 
my  opinion  there  was  evidence  to  go  to  the  jury  for 
them  to  consider  whether  the  |4t.  was  not  entitled 
to  recover  the  reward  within  the  terms  of  the  hand- 
bill which  we  must  construe.  The  words  of  the 
handbill  are  very  wide,  "  Any  person  who  will  give 
such  information  as  shall  lead  to  the  apprehension 
and  ooDvistioii  of  the  thiol  or  thieves."  Now  the 
diemnstaaoes  d  the  ease  are,  that  the  pit.,  a  person 
to  whom  Roberts,  a  receiver,  brings  oneof  the  watches, 
suspecting  that  it  was  one  of  the  stolen  watches, 
arranges  with  Roberts  for  Mm  to  call  again  with  two 
more  watches,  and  in  the  meantime  he  goes  to  the 
deft,  and  tells  him  that  Roberts  is  coming  to  him ; 
the  police  are  thus  employed,  and  Roberts,  when  he 
oomes  to  theplt,  is  apprehended  with  the  two  watches, 
part  of  the  stolen  property,  upon  him.  It  is  so  far 
dear  that  by  means  of  the  plt.'s  information  they 
had  got  hold  of  one  of  the  implicated  persons.  In 
my  opinion  it  was  a  question  for  the  jury,  although 
in  one  view  the  disclosure  made  by  Roberts  may  be 
said  to  have  been  accidental,  taking  it  as  true  that 
Roberts  did  not  get  his  information  until  after  this 
arrest,  whether  the  information  given  by  the  pit. 
did  not  lead  to  the  apprehension  of  the  burglars.  It 
may  be,  however,  that  lioberts  knew  all  about  the 
burglary  at  the  time  of  his  apprehension.  By  in- 
formation from  the  pit.,  a  person  is  taken  who  is 
connected  with  the  burglary,  and  that  person  gives 
further  information  for  reasons  likely  to  operate  on 
hid  mind.  At  all  events  the  question  could  not  have 
been  withdrawn  from  the  jury.  The  remoteness  of 
the  information  given  by  the  pit.  is  an  element  for 
tho  consideration  of  the  jury  as  to  how  far  the  pit. 
had  really  given  information  which  led  to  the  ap- 
prehension of  the  burglars.  But  I  do  not  see  how 
it  can  be  said  tluit  there  was  no  evidence  for  the 
jury  in  support  of  the  plt.'s  case.  I  therefore  think 
that  my  learned  brother  was  right  In  the  course  he 
pursued  at  the  trial. 


Shse,  J.— The  question  is,  whether  on  the  facts  it 
was  right  to  leave  as  a  question  for  the  jury  to  con- 
sider whether  the  information  fn>m  the  pit.  led 
subsequently  to  the  apprehension  and  conviction  of 
the  thievesL  or  whether  the  jury  ought  to  have  been 
told  that  that  information  was  too  remote  to  entitle 
the  pit  to  recover  the  reward.  I  think  it  was  ri^ 
to  leave  the  questioa  to  tiie  jury.  I  was  struck 
with  the  suggesticn  that  Bobezts,  wfaea  he  was 
apprehended,  does  not  appear  then  to  have  known 
who  were  the  actual  thieves.  That»  howevef^  is 
doubtf  uL  But,  upon  consideratioo,  I  thiak  that  ia 
not  important^  for  upon  the  information  given  he 
was  so  far  oonnectea  with  the  buiiglaiy  that  on  the 
evidence  against  him  as  it  stood  at  the  time  of  his 
arrest  he  might  have  been  convicted  of  the  borglair, 
as  being  in  the  possession  of  the  property  so  recently 
stolen.  He  was  so  implicated  in  tmi  transaction  aa 
to  be  very  likely  to  make  a  clean  breast  of  it  if  not 
oneof  the  actual  thieves^in  order  to  be  adinitted 
Queen's  evidence  and  tell  all  he  knew  about  it  to 
save  himself.  The  pit  then  having  givea  infonoa- 
tion  which  led  to  the  apprehension  oi  a  man  who 
probably  knew  all  about  the  burglary  at  the  tine, 
and  certainly  who^  while  he  was  in  custody,  did  give 
information  as  to  where  the  burfl^ars  were  to  be 
heard  of,  how  is  it  possiUe  to  say  that  the  infonna- 
tion  given  by  the  pit  did  not  ''lead  to"  the  appre- 
hension of  the  thieves.  The  words  "lead  to" do 
not  mean  ''suffice"  for  the  apprehension  and  con- 
viction of  the  thieves,  but "  conduce  to.**  I  think  the 
pit's  information  was  within  the  fair  meaning  of  the 
handbill  o£fering  the  reward,  and  that  the  ruling  of 
the  learned  judge  at  the  trial  was  right 

Hule  du^aiyetL 

Attorney  for  the  pit,  W,  Nenmum, 

Attorney  for  the  deft. 


Wethead^t  Jvn*  18, 186G. 

SWIKFOBD  V.  KXBLB. 

Publie  Bmtlth  Act  IBiB^DiiUriet  partf^  witkin  a 
bonMtgh  andpartig  befottd — Tramfkr  of  powen  from 
heal  eomimw§ion€rt,  ^.,  ta  eorparaU  bot^^ 

A  local  board  of  health  wukr  the  Public  Health  Act 
1848  are  not  smck  tnuieesjbr  pamnffj  liaktimf,  aad 
other  local  pwpoeee  within  the  wtmning  of  the  Muni" 
cipai  Corporatirme  Acts  (5^6  WiU.  4,  e.  76,  i.  7o, 
aM/30^21  V*cf.  e.  50,  s.  3),  Of  are  emMed  therdig 
to  tranefer  their  power$y  propertjf^  aad  kabiUtiee  to 
bodies  corporaie. 

Special  case  for  the  opinion  <^  this  Court  as  t» 
the  validity  of  a  rate  made  under  the  Public  Health 
Act  by  the  municipal  corporation  of  Maigat^  Kent 
so  far  as  regards  that  part  of  the  district  which  is  not 
within  the  municipal  boundary,  although  within 
the  district  constituted  by  the  provisiooal  order  of 
the  general  board  of  health. 

By  a  provisional  order  of  the  General  Board  of 
Health  under  the  Public  Health  Act  1848,  oonflmied 
by  the  14  &  15  Vict  c.  08,  a  local  board  of  health 
was  constituted  for  the  parish  of  St  John  the 
Baptist  Mitrgatc,  Kent  which  comprises  the  town 
of  Margate  and  a  rural  district  without  the  limits 
of  the  town.  The  entire  parish  was  to  consti- 
tute the  district  of  the  board,  but  the  rating 
powers  of  the  board  were  confined  by  the  schedule 
to  the  order  to  the  area  of  the  town ;  with  pover 
from  time  to  time  to  extend  the  rating  area,  and 
the  members  of*  the  board  were  to  be  elected  by 
the  ratepayers  within  the  rating  area  for  the  time 
being. 

A  board  of  health  was  accordingly  dected,  and 
acted  for  such  district  imtil  the  town  of  Margate 
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WM  incorporated.  At  that  time  the  rating  area  had 
not  heen  extended,  but  was  co-eztenaiye  with  the 
newly-formed  municipal  borough.  The  local  board, 
br  indenture  purporting  to  be  made  by  authority  of 
the  ^  &  21  Vict.  c.  50,  a.  2,  which  repeals  and  re- 
enacts  in  part  sect  75  of  the  5  &  6  Will.  4,  c.  76, 
transferred  their  powers  to  the  corporate  body,  and 
thereupon  the  local  board  ceased  to  act^  and  the  cor- 
porate body  by  the  town  council  have  since  acted 
as  the  local  board  of  health,  and  as  trustees  or  com- 
missioners for  executing  the  various  local  Acts 
lelating  to  Margate. 

The  town  council  made  an  order  extending  the 
nting  area  to  the  whole  of  the  parish  of  St.  John, 
and  made  a  general  district  rate  for  the  purposes  of 
the  Public  Health  Act,  on  all  property  within  the 
parish  assessable  to  the  poor-rate. « 

The  pit.  is  the  owner  of  property  without  the 
limits  of  the  municipal  borough,  and  was  assessed 
to  sudi  rate.  He  refused  to  pay  the  rate,  but  the 
amount  was  enforced  by  distress-warrant. 

BoviUy  Q*  O.  {TomKnaon  with  him)  for  the  pit. 

Mamsty,  Q.  C.  ( Watkin  WiUiamt  with  him)  for 
the  deft. 

Cur,  cuh'  vult. 

June  13. — Blackbubk,  J. — ^We  have  come  to  the 
conclusion  that  the  town  council  of  the  borough 
ofMsrgate  had  not  power  to  make  the  rate  in 
question;    and,   consequently,  judgment  must  be 
entered,  according  to  Uie  agreement  of  the  parties, 
in  Hroxut  of  the  pit.  for  40s.  and  costs.    The  question 
depends  on  the  construction  of  the  20  &21  Vict.  c.  50, 
which  is  to  be  construed  along  with  the  5  &  6  Will.  4, 
c.  76.    The  2nd  section  of  the  20  &  21  Vict.  c.  50, 
repeals  and,  with  some  alteration,  re-enacts  the  75th 
section  of  the  5  &  6  Will.  4,  c.  76.    By  this  enact- 
ment the  trustees  acting  under  any  Act  for  paving, 
.  lighting,  supplying  with  water  or  gas,  cleansing, 
watching,   regulating  or  improving,   or   for    pro- 
viding or  maintaining  a  cemetery  or  market  in  and 
for  any  borough  (whether  mentioned  in  the  schedules 
to  the  5  &  6  Will  4,  c.  76,  or  subsequently  incor- 
porated under  that  Act  or  otherwise),  in  any  part 
of  such  borough,  and  whether  the  powers  of  such 
trastees  do  or  do  not  extend  beyond  the  limits  of  such 
borough,  by  indenture  duly  made,  may  transfer  to 
the  body  corporate  of  such  borough  their  powers, 
property,  and  liabilities ;   and  the  body  corporate 
of  such  borough   shall,   on    such  transfer  being 
made,  be    the  trustee    by   the    council  of    such 
borough  for  carrying  any  such  Act  into  opera- 
tion, and   all  the  property  of  the  trustees  shall 
vest  in  the  body  corporate  of  the  borough,  and  all 
the  liabilities  shall  be  borne  by  the  body  corporate 
from  the  time  of   transfer.     The    interpretation 
clause,  sect.  142,  of  the  5  &  6  Will.  4,  c.  76,  defined 
trustees   to   mean    *'  trustees,    commissioners,    or 
directors,  or  the  persons  charged  with  the  execution 
oi  a  public  trust  or  duty,  by  whatever  name  they 
are  designated."  The  facts  are,  that  by  a  provisional 
order,  confirmed  by  Act  of  Parliament,  a  local  board 
of  health  was  constituted   for  the  parish  of   St. 
John  the  Baptist,  Margate,  Kent,  comprising  the 
town  of  Margate  and  also  a  rural  district ;  but  by 
the  terms  of  the  order  their  rating  powers  were,  in 
the  first  instance,  confined  to  an  area  coterminous 
with  the  town,  though  power  was  given  them  from 
tune  to  time  to  extend  the  rating  area,  so  as  to 
bring  into  it  the  rest  of  the  district,  and  the  mem- 
bers of  the  local  board  were  to  be  elected  by  the 
ratepayers  within  the  rating  area  for  the  time  being. 
Thence  town  of  Margate  was  incorporated.    At 
that  time,  therefore,  the  local  board  of  health  was 
dected  by  the  inhabitants  of  a  rating  area  co-exten- 
■ive  with  the  new  borough,  though  the  district  over 
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which  they  might  extend  their  power  was  more 
extensive.  They  professed  by  indenture  to  transfer 
their  powers  to  the  corporation  of  the  borough 
which  has  subsequently  sought  to  extend  its  powers 
to  part  of  the  rural  district.  And  the  question 
whether  the  municipal  corporation  can  thus  extend 
their  powers  over  the  rural  parts  of  the  district 
depends  on  the  question  whether  the  transfer  to  them 
of  the  powers  of  the  local  board  of  health  is  valid  ; 
and  that  again  depends  on  this,  whether  a  local 
board  of  health  for  a  district  comj^sing  a  board 
are.  within  the  meaning  of  20  &  21  Vict.  c.  50,  s.  2, 
trustees  for  executing  an  Act  for  paving,  &c.,  within 
the  meaning  of  that  enactment ;  and  we  think  they 
are  not.  There  is  no  doubt  that  the  duties  of  a 
local  board  of  health  imposed  by  the  General  Public 
Health  Acts  comprise  many  of  those  duties  enume- 
rated in  the  enactment  in  question,  and  the  general 
course  of  legislation  has  been,  by  a  provisional  order 
confirmed  by  Act  of  Parliament,  to  transfer  to  the 
local  board  of  health  the  powers  of  all  trustees  for 
executing  local  Acts  of  that  description  within  their 
district ;  so  that  local  boards  of  health  are  charged 
with  the  execution  of  a  public  trust  or  duty,  and 
are  aeting  under  the  Public  Health  Acts  and  the 
Acts  confirming  the  provisional  orders  under  which 
they  are  creat^,  and  those  Acts  may  in  one  sense 
be  said  to  be  Acts  for  the  purposes  mentioned  in  the 
2nd  section  of  the  20  &  21  Vict,  c  50.  But  we 
think  they  were  not  such  as  were  intended  by  the 
Legislature.  The  whole  scheme  of  the  Public 
Health  Act  (11  &  12  Vict.  c.  63),  is  to  transfer  all 
powers  of  this  kind  to  a  local  board  where  there  is 
one.  By  sect.  12,  if  the  district  either  is  or  becomes 
co-extensive  with  Uie  borough,  the  council  of  that 
borough  are  the  local  board ;  but  the  local  board  of 
health  and  the  municipal  corporation  are  kept  dis- 
tinct, so  that  the  borough  fund  is  hot  liable  to  the 
creditors  of  the  local  board ;  if  the  district  con- 
sists partly  of  a  borough,  the  local  board  are 
to  consist  partly  of  members  of  the  council ;  and 
by  sect.  33,  if  the  district  becomes  entirely  com- 
prised witMn  a  borough  and  a  day  is  named 
in  the  charter  of  incorporation  for  that  pur- 
pose, the  powers  of  the  persons  then  forming 
the  local  board  are  to  be  transferred  to  the 
ooundl  of  the  borough.  There  is  no  similar  provision 
applicable  to  the  case  of  part  of  a  district  being 
brought  within  a  borough.  Now,  we  cannot  think 
that  the  Legislature  intended,  by  the  20  &  21  Vict, 
c.  50,  s.  2,  to  give  to  a  local  board,  part  of  whose 
district  lies  within  a  borough,  power  to  reverse  the 
whole  of  this  legislation,  and  to  charge  the  muni- 
cipal corporation  with  the  duty  of  carrying  the 
Public  Health  Act  ipto  execution,  so  as  on  the  one 
hand  to  charge  the  borough  fund  with  all  the  liabi- 
lities of  the  local  board  of  health,  and  on  the  other 
to  deprive  the  ratepayers  of  the  rural  part  of  the 
district  of  all  share  in  the  election  of  those  who  are 
to  govern  them.  We  think  therefore  we  must,  in 
order  to  effectuate  the  intention  of  the  Legislature, 
construe  the  section  as  applying  only  to  bodies 
charged  with  the  duty  of  executing  local  and  per- 
sonal Acts  of  the  kind  mentioned  in  the  enact- 
ment, which  was  no  doubt  what  was  meant.  Our 
attention  was  called  to  the  21  &  22  Vict.  c.  98,  s.  26, 
which  is  no  doubt  strangely  framed,  as  it  declares 
that  '*  a  transfer  made  by  any  local  board  of  health 
shall  be  valid  and  effectual  to  the  council  of  a  cor- 
porate borough,  the  district  of  such  board  and  such 
corporate  borough  being  identical,'*  though  no  day 
shall  have  been  nam^  for  sUch  transfer  in  the 
charter  incorporating  such  borough.  Now,  in  cases 
within  the  33rd  section  of  the  Public  Health  Act 
1848,  no  transfer  is  made  by  the  local  board,  and  if  the 
transfer  were  supposed  to  be  made  under  the  Muni- 
cipal Corporation  Act,  the  absence  of  the  naming  of 
a  day  in  the  charter  of  incorporation  is  quite  imma- 
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terial.  But  though  it  is  very  difficult  to  say  what 
was  meant,  it  is  clear  that  this  enactment  cannot 
extend  to  the  present  case,  in  which  the  districts  are 
not  identical.  We  regret  to  be  obliged  to  decide  as 
we  do,  as  we  are  sensible  that  the  consequence  must 
be  that  the  affairs  of  this  district  must  be  thrown 
into  a  state  of  confusion,  which  may  probably  render 
it  indispensable  to  apply  for  a  local  Act  to  set  things 
right ;  but  this  we  cannot  help. 

Judgment  for  pit. 


ELECTION  PETITIONS. 

Baported  by  W.  P.  Hals,  Esq.,  of  the  Middle  Temple, 
B«rri8ter-«t-Law. 


THE  BOROUGH  OF   HELSTON. 
Tuesday,  June  19,  1866. 

(Before  the  Right  Hon.  Robert  Lowe,  Chairman  ; 
Col.  Barttblot,  Hon.  George  Denm an,  Q.  C., 
Mr.  Russell  Gurnet,  Q.  C,  and  Lord  Edwabd 
Howard.) 

A  returning  officer  in  England  has  no  casting  pote-^ 
— Practice — Besohition  of  the  House  of  Commons 
thereon. 

In  this  case  two  petitions  had  been  presented 
against  the  return  of  the  sitting  memb^,  Mr. 
Campbell. 

The  first  of  these  was  presented  by  the  unsuccess- 
ful candidate,  Mr.  William  Balliol  Brett,  and  alleged : 
"1.  That  at  the  last  election  the  sitting  member 
and  the  petitioner  were  candidates  for  the  said 
borough,  and  that  the  mayor  of  Helston  (the 
returning  officer)  had  voted  before  four  o'clock,  and 
that  after  four  o*clock  the  mayor,  by  word  of  mouth, 
and  without  entering  the  rote  in  the  poll-book, 
illegally,  wilfully,  improperly,  and  wrongfully  gave 
a  casting  vote  for  Mr.  Campbell,  and  declared  him 
duly  elected,  instead  of  returning  thd  petitioner 
and  Mr.  Campbell  by  separate  indentures.  2.  That 
illegal  votes  were  at  the  said  election  tendered  and 
entered  for  the  sitting  member  Mr.  Campbell,  and 
that  the  real  majority  was  for  the  petitioner  Mr. 
Brett.  8.  That  one  person  at  the  said  election  voted 
after  four  o'clock.  4.  That  voters  voted  who  were 
incapacitated  by  non-residence  within  the  statutory 
limits.  5.  That  voters  voted  who  had  been  im- 
properly admitted  by  the  revising  barrister.  6. 
That  some  voters  voted  twice.  7.  That  voters  voted 
who  were  in  the  receipt  of  parochial  relief.  8.  That 
voters  voted  who  had  become  disqualified  since  the 
register  was  formed,  and  prayed  that  the  election 
and  return  might  be  declaied  wholly  nuU  and  void, 
or  that  the  return  might  be  amended. 

The  second  petition  was  presented  by  electors, 
and  alleged : — 1.  In  the  same  terms  as  that  of  Mr. 
Brett,  with  the  exception  of  the  word  "  improperly." 
2.  Bribery  and  corruption  by  Mr.  Campbell,  his 
agents  and  others.  3.  Corrupt  treating  by  Mr. 
Campbell,  his  agents  and  others.  4.  Intimidation, 
bribery,  and  treating  by  Mr.  Campbell,  his  agents 
and  others.  5.  That  the  majority  for  Mr.  Camp- 
bell was  only  colourable,  and  the  real  majority  was 
for  the  petitioner  Mr.  Brett.  6.  That  voters  voted 
who  had  become  disqualified  by  non-residence  since 
the  last  registration.  7.  That  voters  voted  who  had 
been  improperly  admitted  by  the  revising  barrister. 

8.  That  some  persons  voted  twice  at  the  election. 

9.  That  certain  living  voters  were  personated.  10. 
That  certain  dead  persons,  on  the  register  as  voters, 
were  personated.  1 1.  That  voters  voted  who  were 
in  the  receipt  of  parochial  relief.  12.  That  voters 
voted  who  had,  since  the  last  registration,  beoome 
disqualified  by  reason  of  legal  incapacity.  IS. 
That  certain  persons  voted  who  were  treated.  14. 
That  certain  persons  voted  who  did  bribe,  treat, 


and  use  undue  influence.  15.  That  the  majority 
for  Mr.  Campbell  was  only  i^>parent,  and  that 
Mr.  Brett  really  had  a  majority.  And  pr^ed  that 
the  return  should  be  amended,  and  Mr.  ^rett  de- 
clared duly  elected. 

W.  B,  'Cooke,  Q.  C,  Clark^  and  St.  Aubyn  were 
counsel  for  both  sets  of  petitioners. 

Giffard,  Q.  C.  and  Henry  James  for  the  sitting 
member. 

The  facts  of  the  case  appeared  to  be  admitted  as 
follows :— At  the  last  election  two  candidates,  Mr. 
Campbell  and  Mr.  Brett,  were  put  in  nomination,  and 
after  a  show  of  hands  a  poll  was  demanded,  whidi  was 
held  on  the  Ist  May  1866.  At  the  close  of  the  poll,  at 
four  o'clock,  the  numbers  polled  for  Mr.  Campbell  and 
Mr.  Brett  were  found  to  be  equal,  namely,  1S8  for 
each.  Upon  this  the  returning  officer,  the  mayor  ci 
the  borough,  who  had  previously  during  the  day 
voted  for  Mr.  Campbelt  gave  by  word  of  month, 
and  without  entering  the  Tote  in  the  poU-book,  his 
casting  vote  in  Mr.  Campbell's  favour,  saying,  ''If  I 
have  a  casting  vote  I  vote  for  Mr.  Campbell,"  and 
thereupon  returned  Mr.  Campbell  by  tJbe  usual  form 
of  indenture. 

Cooke  briefly  opened  the  case,  as  detailed  above, 
on  behalf  of  the  petitioner,  and  stated  that  the 
counsel  for  Mr.  Campbell,  the  sitting  memberi 
were  prepared  to  admit  a  real  majority  edsteat 
against  him,  and  therefore  he  proposed  to  strike  off 
the  vote  of  one  Isaac  Rogers,  which  had  been  given 
for  Mr.  Campbell,  although  the  voter  had  really 
ceased  to  reside  within  seven  miles  of  the  bcwough 
of  Helston. 

Mr.  Naylor,  from  the  Crown-office,  produced  the 
writ  and  return  for  Helston  from  tlie  Crown-offio& 
and  the  poll-books,  which  showed  an  equality  of 
votes ;  and  he  pointed  out  the  first  vote  given  by 
the  mayor,  **  Thomas  Bogers." 

Isaac  Bogers  being  called,  said : — ^I  voted  at  the 
last  election.  I  am  a  Wesleyan  minist^.  At  the 
time  of  the  general  election  in  July  1865  I  was 
attached  to  the  Helston  Circuit  of  the  Wesleyan 
Connection,  and  resided  at  Helston.  In  Aug.  1865 1 
went  to  Hinckley  in  Leicestershii«,  and  a  few  weirics 
after  that  I  was  succeeded  by  another  minister  at  Hel- 
ston.   I  have  since  that  period  resided  at  Hinckley. 

By  the  Chairman. — ^I  was  unaware  of  the  state 
of  the  law  upon  the  subject  of  residence^ 

Giffard  then  tendered  Mr.  Campbell  to  contradict 
the  allegations  in  the  petition  presented  by  eleeton 
of  personal  bribery  on  nis  part. 

Cooke, — ^We  do  not  intend  to  prove  personal 
bribery  against  Mr.  Campbell.  We  must  put  in 
everything  comprehended  in  the  words  of  the  statute^ 
which  are  in  this  case  strictly  followed.  The  lists 
of  objections  to  voters,  in  fact,  make  the  charge,  not 
the  petition. 

Mr.  Campbell  being  sworn,  stated  that  he  was  a 
candidate  at  the  last  election  for  the  borough  of 
Helston,  and  that  he  was  entirely  innocent  of  any 
bribery,  treating,  or  intimidation. 

It  then  appeared  that  the  mayor  of  Helston,  who 
had  been  summoned  on  a  speaker's  warrant,  had,  bv 
reason  of  some  misapprehension,  been  told  that  hu 
presence  would  not  be  required,  and  therefore  was 
not  present,  to  tender  his  ezplanatioa  ami  purge  his 
contempt. 

The  room  was  then  cleared,  and 

The  CoimiTTSB,  after  ocmsultatton  with  Mr. 
Rickards,  the  Speaker's  counsel,  oame  to  the  tA- 
lowing  resolntioni:— 1.   TluU  the  OcNaunittee  had 
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altered  the  poll  by  striking  ofif  the  name  Of  Isate 
Kogers.  2.  That  the  sitting  member,  ttoben 
Campbell,  Bsq.,  was  not  duly  elected  to  sefTe 
in  Parliament  as  a  burgess  for  the  borough  of 
HeUton.  8.  That  William  BaUiol  Brett,  Esq^ 
was  duly  elected  to  serre  in  Parliament  a^  a  burgess 
lor  the  borough  of  Helston.  4.  That  no  bribery, 
treating^  or  extensive  bad  practices  had  been  prored 
to  have  existed  at  the  last  election  for  the  borough 
ctf  Hdston.  6.  That  the  retuil&ftig  officer  at  the 
said  eleeiion  had  wrongly  r^umed  Robert  Camp- 
bell as  a  burgess  to  serre  in  Parliament  for  the  taid 
borongli.  6.  That  no  explinfttion  had  been  offered 
If  the  returning  officer  of  his  conduct  in  making 
the  said  return. 

^  [In  consequence  of  the  aboTe  case  and  the  resolu- 
tions thereon  being  reported  to  the  House,  the  fol- 
lowing resolution  was  proposed  in  the  House  of 
Conimohs  on  the  26th  July  1866,  and  carried  on  a 
division  by  136  ayes  to  6  noes:-  "That,  according 
to  ^e  law  and  usage  of  Parliament,  it  is  the  duty 
of  the  soeriff  or  other  returning  officer  in  England, 
in  case  or  an  equal  number  of  votes  being  polled  for 
two  or  more  candidates  at  an  election,  to  return  all 
such  candidates."] 


V.C.  WOOD'S   COXrtlT. 

l&eported  b/  W.  tL.  Bsmm  and  R.  T.  Boult,  Etqrfc, 
Bwrlater»«t-Law. 

March  id,  U,  and  16,  1866. 
AnoRXKT-GBirBRAL  V.  Thb  Compaut  of  Pro* 

PRIBTOR8  OF  TSB  BrADFORI>  CaMAL. 

Nui$aiKe^- Injmtetion-^Pol&Uion  of  water -^  Candl-^ 
Appeal  to  an  indictment — Lacke», 

A  compamf  and  its  kasees  had  been  indicted  at  common 
boo  for  a  nuisance,  and  the  lessees  had  been  found 
guiSbfy  but  hdd  thertiupon  entered  an  ccppeaL 

Upon  an  ii^unction  filed  against  the  conmany  and  its 
lessees  for  an  injunction  to  restrain  and  abate  the  same 
nuisance,  the  company  insisted  upon  their  riaht  to  use 
certain  water  as  jflowing  into  their  canJ^  although 
poUuted  and  a  pubSc  nuisance : 

HM,  that^  the  court  conceiving  that  the  decision  at  iaw 
UfOi  aorrKt,  the  fact  of  an  appeal  being  hdged  was  no 
bar  to  the  court  granting  an  thjunetion. 

The  company,  hff  their  answer,  stated  that  thmf  might 
at  the  exptratien  of  their  lessee^  demise  continue  the 


HsU  that  havina  the  whole  control  of  the  canal  there- 
afler,  theg  might  be  restraiked  bg  a  perpetual  inf unc- 
tion, 

Mag  or  laches  mau  not  be  imputed  to  the  Atiom^- 
Crineral  suing  bn  behalf  of  the^pubtic,  where  it  might 
he  ag<Minst  ttn  individual  in  a  similar  case. 

Wood  V.  Satcliffe,  2  Siiii.  N.  S,  168,  commented 
upon, 

Bradford  Beck  is  the  principal  stream  of  water 
flowing  through  the  town  of  Bradford  in  Yorkshire. 

By  an  Act  of  the  11  Qeo.  a  company  was  incor- 
pohited  to  make  a  navigable  cut  or  canal  from  a 
bridge  calted  Hoppy  Bridge  to  join  the  Leeds  and 
Liverpool  Canal  at  a  place  called  Windhill,  about 
thne  milet  off,  and  to  supply  th^  canal  with  water 
ttoth  sudi  springs,  soughs,  brooks,  drains,  streame, 
Hid  watercoditei  rutiUing  into  a  brook  (billed 
Bowling  Mill  Bedk  as  riioold  be  found  within  the 
distahce  of  2000  yards  of  Hoppy  Bridge.  This 
Bowting  Mill  Beck  unites  with  Bradford  Beck 
gKJve  tteotloiied  at  a  point  about  850  yards  above 
Hoppy  Bridge. 

M  ijfae  hIbkA  of  the  cahUl  a  M^ftoir  of  hiisift  was 


made,  into  which  supplies  of  water  are  brought  for 
the  purposes  of  navigation.  The  canal  was  opened 
in  1774.  The  company  had  erected  before  1802  a 
dam  across  the  Bradford  Beck,  and  made  upon  the 
stones  of  the  dam  a  culvert  out  of  the  beck  into  the 
reservoir  or  basin  before  mentioned,  and  had  ever 
since  diverted  the  water,  as  they  required  it,  into 
this  reservoir  or  basin. 

At  this  time  the  canal  passed  through  open  fields, 
but  of  late  years  great  numbers  of  private  houses 
had  been  erected  in  roads  running  in  the  same 
direction  as  the  canal,  at  distances  from  it  of  about 
100  up  to  600  yards. 

The  present  mformation  was  filed  by  the  Attorney- 
General  at  the  relation  of  certain  persons,  tradesmen 
and  inhabitants  of  Bradford,  and  one  a  shareholder 
in  the  company,  against  the  Company  of  Proprietors 
of  the  Bradford  Navigation,  for  an  injunction  to 
restrain  the  company  and  their  lessees,  Crowther 
and  DlXon,  **  from  divertihg  into  their  canal,  or 
allowing  to  pass  into  the  same,  or  collecting,  or 
keeping,  or  continuing  therein  any  filth,  sewage,  or 
polluted  matter  or  water,  so  as  to  be  a  public 
nuisance.*' 

In  Aug.  1864,  an  indictment  had  been  preferred 
at  the  Leeds  Assisees  against  the  def  ts.  the  company, 
and  their  said  lessees,  for  the  same  alleged  nuisance. 
The  indictment  was  removed  by  certiorari  and  came 
on  for  hearing  at  the  Spring  Assizes  at  Leeds  in 
March  1865,  and  a  verdict  for  the  Crown  returned 
by  consetit,  subject  to  a  special  case  for  the  court 
above.  This  was  argued  on  the  lOth  June,  and 
judgment  directed  to  be  entered  up  for  the  Crown 
against  Crowther  and  Dixon,  who  had  given  notice 
of  appeal.  They  had  been  indemnlfled  in  these 
proceedings  by  the  company. 

The  information  alleged  that  during  the  last 
thirty  Or  forty  years,  the  town  of  Bnidford  had 
greatly  increased  in  the  neighbourhood  of  the 
Bowling  Mill  Beck  and  Bradford  Beck,  and  a  great 
number  of  drains  or  sewers  had  been  made  to 
empty  themselves  into  these  two  streams,  so  that 
the  water  witii  which  the  canal  was  supplied,  ori- 
ginally free  from  any  serious  impurity,  was  now 
extremely  impure  and  loaded  with  foul  and  feculent 
matter,  and  that  Bradford  Beck,  th«  point  where 
the  water  was  turned  fVom  it  into  the  canal,  was  itn 
open  sewer.  That  Bradford  Beck  itself  was  a  rapd 
fall,  lind  aftel*  much  rain  was  flooded,  so  that 
although  tiie  water  was  impure,  no  deposit  of  an 
offensive  kitid  took  place.  That  the  water  in  the 
caniU,  on  the  other  hand,  was  for  All  practical  pur- 
poses stagnant,'  and  as  there  Was  no  flow  of  water,  a 
deposit  St  mud,  composed  chiefly  of  sewage,  had 
been  formed,  which  had  had  the  effect  of  giving  up 
unwholesome  and  offensive  gases  and  smells,  par- 
tic<]larly  when  disturbed  by  Uie  passing  of  the  canal 
boats  and  craft 

The  lease  under  which  the  defts.  the  lessees  held 
from  the  company  would  expire  in  April  1866. 

The  information  was  filed  on  the  21st  June  1666. 

An  interim  injunction  had  been  thereupon 
granted  upon  an  undertaking  by  defts.  to  cleanse 
the  reservoir  or  basin  of  the  cahal  from  time  to 
lime  by  means  of  flushing  it. 

The  defts.,  the  company,  put  in  their  answer  in 
Nov.  1865,  by  which  they  in  effect  admitted  the  alle- 
gations of  the  information  as  to  the  impurity  of  the 
water  in  the  canal,  and  they  insisted  that  the  com- 
patiy  were  entitled  to  use  the  water  of  the  Bradford 
Beck  for  Suppljing  their  canal,  and  that  without 
regard  to  such  water  being  so  foul  as  that  when  so 
vaed  it  created  a  public  nuisance,  and  that  such 
nuisance  was  legalised  by  the  Act  of  Parliament 
incorporating  the  company,  and  they  thought  it 
probable  that  the  company  would  continue  to  supply 
the  canal  with  the  water  from  the  Bradford  Beck 
npott  the  expiration  of  the  lease  granted  by  them. 
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They  also  insisted  that  the  corporation  of  Brad- 
ford were  bound  to  cleanse  the  Bradford  Beck. 

The  other  facts  of  the  case  and  the  arguments 
of  counsel  are  stated  in  the  judgment.    * 

» 

The  Attomev' General  (Sir  Boundell  Palmer), 
G,  M,  Giffardy  Q.  C,  and  H.  Cadman  Jones,  for 
he  information,  stated  the  facts  of  the  case. 

Bolt,  Q.  C,  Amphletty  Q.  C,  and  John  Pearson,  for 
the  defts.,  made  many  points,  all  commented  upon 
by  the  V.C,  and  cited 

DurtU  V.  Priichard,  on  app.  1  Law  Bep.  Ch.  244: 

13  L.  T.  Bep.  N.  8.  545 ; 
Deere  v.  Gvest,  1  Myl.  &  Cr.  516 ; 
WoodY  SutcUffe,  2  Sim.  N.  8.  164; 
Attorney-General  v.  Johnson^  2  Wils.  0.  G.  87 ; 
Atiamey-Genertd  v.  Cleaver,  18  Ves.  211 ; 
Wicks  Y.  Hunt,  Johns.  372 ; 
Stcaine  v.  Great  Northern  RaUvxw  Company,  3  New 

Bep.  109  •,  on  app.  3  N.  B.  399 ;   9  L.  T.  Bep. 

N.  S.  571 ; 
Attorney- General  v.  Sheffield  Gas   Consumers  Com^ 

poMf,  3  Be  G.  M.  &  G.  304 ;  8  L.  T.  Bep.  N.  S. 

692. 

The  Attorney- General,  in  reply,  referred  to 
Imperial  Gas  Company  v.  Broadbent^  7  H.  of  L.  Gas. 

600; 
Tippiny  v.  8L  Helenas  Smelting  Comparw,  4  Best  &  6. 

608 ;  Affirmed  H.  of  L.  July  5, 19Gb,  1  Law  Bep. 

Oh.  42. 

March  16. — ^The  Vicb-Chaitobll,ob  now  gare 
udgment  and  said  :^With  regard  to  the  merits  of 
this  case,  it  appeared  to  him  to  have  been  settled  by 
the  decision  at  law,  as  to  the  propriety  of  which  he 
could  not  entertain  any  doubt,  that  the  defts.  at  law, 
the  lessees  of  the  company,  have  been  guilty  of 
a  nuisance  in  allowing  a  continued  flow  of  water,  in 
a  filthy  and  polluted  condition,  into  this  canal.  It 
is  clear  from  the  evidence  that  from  this  water  there 
is  a  constant  deposit  in  the  canal  of  foul  %ad  fetid 
mud ;  and  that  the  increase  and  accumulation  of 
that  which  some  of  the  witnesses  declared  to  be  a 
nuisance  some  twelve  or  fifteen  years  ago,  from  the 
circumstance  of  its  being,  as  the  defts.'  own  witnesses 
call  it,  a  growing  evil,  has  become  a  nuisance  that 
is  now  utterly  intolerable.  The  answer  of  the  com- 
pany admits  in  effect  the  state  of  the  nuisance.  The 
admissions  in  the  special  case  go  even  farther  than 
that;  and  the  evidence  places  the  fact  beyond 
a  doubt  that  the  canal  is  a  nuisance.  Now  for  this 
nuisance  the  company's  lessees  have  been  indicted, 
and  the  court  of  law  sustained  the  indictment.  It 
is  true  the  company  have  full  power  to  draw  the 
water  as  alleged,  which  they  may  require  for  all 
the  purposes  of  their  canal ;  and  some  works  having 
been  erected  by  them  seventy  years  ago,  they  are 
only  doing  that  which  for  seventy  years  past  they 
have  been  continuously  doing.  But  when  the  Legis- 
lature authorised  the  drawing  of  water  from  the 
beck  into  the  canal  it  was  a  pure  stream.  Fifty 
years  ago  it  was  comparatively  pure,  but  it  has 
become  more  and  more  polluted.  The  information 
states  that  thirty  years  ago  it  began  to  become 
impure;  and  this  impurity  has  been  rapidly 
progressing  until  about  ten  years  ago,  when,  as 
some  of  the  defts.'  witnesses  say,  matters  were 
nearly  as  bad  as  they  are  at  present.  The  two  last 
dry  summers  have  aroused  the  attention  of  every- 
body to  the  enormity  of  the  evil,  and  proceedings 
at  law  have  at  length  been  taken.  The  lessees  of 
the  company  are  the  persons  who  allow  the  water 
to  flow  into  this  canal ;  they  have  control  over  the 
water ;  it  is  somewhat  pedantic  to  draw  distinctions 
between  nonfeasance  and  misfeasance,  it  is  a  matter 
which  they  can  put  a  stop  to,  and  for  which  they 
are  liable.  But  the  company  and  the  lessees  say 
they  intend  to  appear  and  it  is  contended  that  he 
•ught  not,  pending  that  appeal,  to  consider  the  law 


as  established.  He  had  been  certainly  somewhat 
struck  with  what  might  be  the  consequence  of 
acting  upon  a  deMsion  that  was  bondjide  about  to 
be  appealed  from,  in  case  it  should  be  reversed. 
But  lie  thought  the  sound  view  of  the  case  waa, 
that  this  may  be  a  very  good  argument  in  reference 
to  the  time  that  should  be  allowed ;  but  he  did  not 
think  that  he  ought  to  hold  his  hand  simply  on 
account  of  the  decision  being  under  appeal,  unlesa 
he  had  some  doubt  of  the  justice  of  the  decinon. 
A  strong  case  had  been  before  him  in  Betts^  case, 
when  he  granted  an  interlocutor  injunction.  The 
decision  of  the  Q.  B.  (1  £1.  &  £.  990)  was  against 
the  view  which  he  had  there  taken,  and  he  felt  such 
a  strong  doubt  of  the  propriety  of  the  decision  that 
he  had  ventured  to  grant  an  interlocutory  injunc- 
tion, but  the  decision  of  the  Ex.  Ch.  being  also 
against  his  view  (lb.  1020)  he  had  felt  himself 
bound  to  dissolve  the  injunction.  Then  the  H.  of 
L.  (10  H.  of  L.  Cas.  117)  ultimately  decided  accord- 
ing to  his  view  which  he  had  originally  taken,  so 
that  Mr.  Betts  unfortunately  lost  all  the  benefit 
which  he  might  have  had  from  the  injunction,  in 
consequence  of  the  intermediate  decision  of  the 
Ex.  Ch.  The  chief  defence  in  this  case  has  been 
this:  **We  are  not  the  persons  who  create  this 
nuisance :  somebody  else  creates  it  by  fouling  the 
water ;  the  water  comes  to  us  foul ;  we  only  go  on 
using  that  which  has  come  to  us  for  seventy  years 
past,  and  it  is  fouled  through  no  fault  of  onrs." 
That  is  not  a  sound  view  of  the  case.  He  oonld 
quite  understand,  if  this  had  been  a  case  in  which 
a  company  had  power  to  cut  a  channel  for  the 
purpose  of  drawing  water  from  a  given  river,  and  then 
the  channels  so  cut  were  made  navigable,  and  the 
company  had  no  further  control  over  it,  tiiat  it 
might  have  been  said  that  the  company  were  not 
answerable  for  doing  an  illegal  act.  But  here  the 
only  authority  whidi  the  Act  of  Parliament  gives 
them  is  to  draw  water ;  it  does  not  say  they  are  to 
draw  foul  or  filthy  water,  or  that  theywere  to  draw 
all  these  nuisances  into  the  canal.  They  have  the 
sole  control  over  the  flow  of  the  water  into  the 
canal ;  and  if,  as  was  put  by  the  Attomey-Generai 
in  his  opening,  it  was  found  that  the  water  became 
so  foul  with  filth  and  sand  as  to  block  up  the  canal, 
they  would  not  let  it  into  their  canal  at  all.  In  that 
state  of  things  a  court  of  law  has  said  the  lessees  have 
created  a  nuisance,  for  which  they  have  become  indict- 
able, for  which  they  have  in  fact  been  found  guilty. 
The  four  judges  have  concurred  in  that,  and  he  did 
not  find  sufficient  ground  for  doubting  the  decision 
to  say  that  he  ought  to  hold  his  hand  in  granting 
an  injunction.  Then  there  were  other  grounds 
alleged,  amongst  which  was  this:  it  is  said 
that  the  case  having  been  tried  at  common  law, 
there  is  no  reason  at  all  for  this  court  to  interfere. 
And  it  is  further  said,  as  part  of  that  reasoning, 
that  the  court  of  common  law  wUl  regard  this  fact — 
that,  after  all,  the  company  are  innocent  parties ; 
they  are  guilty,  no  doubt,  in  the  sense  of  allowing 
foul  water  to  fiow  in ;  but  they  are  not  the  parties 
who  create  the  evil ;  they  cannot  themselves  cleanse 
or  take  steps  for  cleansing  the  beck,  therefore  they 
ought  not  to  be  attacked ;  and  when  brought  up  for 
judgment,  that  will  be  considered,  and  a  veiy  slight 
fine  will  be  inflicted  upon  them.  And,  by  parity  of 
reasoning,  it  is  said  that  a  court  of  equity  should 
see  that  the  proper  persons  to  be  sued  are  those|who 
are  guilty  of  bringing  the  pollution  into  the  beck, 
and  ought  not  to  restrain  the  defts.  But  he  could  not 
admit  that  answer.  It  might  be  urged  that,  in  cases 
like  Tippin^s  case  and  others,  in  which  a  person 
is  annoyed  with  a  number  of  nuisances,  if  the 
pit.  cannot  trice  a  speciflc  grievance  to  the  person 
whom  he  is  suing,  as  in  Wood  v.  SutcHffe,  he  cannot 
be  relieved.  Loid  Cranworth,  in  Wood  v.  Sutdiffey 
seems  to  have  thought  this :  '*  You  have  not  shown 
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Anj  specud  grievance  ;  you  cannot  satisfy  me 
that,  if  I  grant  the  injunction  to-day,  you  will 
be  one  whit  the  better  off  to-morrow ;  and  the  eril 
which  this  gentleman  is  doing,  as  compared  with 
others,  it  so  trifling,  that  I  cannot  see  my  way 
to  grant  an  injiinction."  But  he  thought  the 
jmeent  case  fell  far  short  of  anything  of  that  kind. 
The  defts.  say  that,  if  the  canal  is  a  nuisance,  the 
beck  is  a  greater  nuisance,  and  that  by  stopping  the 
canal  a  worse  nuisance  still  will  be  created,  because 
the  whole  of  this  filth  will  then  be  thrown  into  the 
beck.  That  may  or  may  not  be  the  case ;  if  it  is, 
it  may  afford  a  ground  for  prosecuting  those  who  do 
the  act  complained  of.  He  was  by  no  means  satis- 
fied that  the  nuisance  in  the  beck  was  so  great  as 
in^  the  canal,  for  the  course  of  the  beck  is  cer 
tainly  more  rapid.  The  witness  Beardmore  says 
there  are  rapids  in  the  stream ;  though  he  admits, 
on  the  other  hand,  that  there  are  holes  and 
pools  in  the  beck,  where  a  nuisance  accumu- 
lates. It  may  be  said  that  the  persons  who  are 
annoyed  by  this  nuisance  in  the  canal  will  not 
be  annoyed  by  the  eddies  and  pools  in  the  stream. 
He  could  not  say  how  that  would  be,  but  it  was  quite 
enough  to  say  that  the  persons  who  are  represented 
by  the  Attorney-General  are  annoyed,  and  as  they 
have  made  out  the  annoyance,  he  could  not  stop  to 
inquire  if  any  other  persons  may  be  annoyed  by  these 
eddies  and  pools.  Nor  did  he  tMnk  it  ought  to  inter- 
fere with  his  decision  if  it  were  shown  that  there  would 
be  soine  annoyance  felt  from  the  fact  of  a  larger 
quantity  of  this  offensive  matter  being  sent  down 
Uie  beck.  That  is  an  argument  which  might  be 
presented  in  every  case  where  there  are  several  evils 
aaeailing  those  who  complain.  It  would  be  impossible 
for  the  court  to  wait  till  bills  were  filed  in  those 
cases,  and  be  governed  to  some  extent  by  the  deci- 
sions of  those  other  cases.  During  the  whole  of  the 
argument  it  had  appeared  to  him  that  there  was 
only  one  point  that  required  much  consideration, 
and  that  was  the  question  of  delay.  It  was  said 
that  the  public  have  submitted  to  this  evil  for  about 
ten  years,  and  during  that  time  they  have  allowed 
the  company  to  go  on  drawing  the  water.  If  they 
had  interfered  earlier,  the  company  might  have 
limited  their  capital;  they  might  have  seen  what 
difilculties  they  would  have  to  encounter.  It  was 
said  that  barges  and  boats  have  been  built,  and 
stock  and  capital  procured  upon  the  faith  of  no 
interference  taking  place.  It  might  have  been 
added  that  persons  nave  bought  shares  in  the 
undertaking  upon  the  faith  that  having  been  allowed 
to  go  on  for  ten  years  doing  this  they  would  never  be 
interfered  with.  Now  he  did  not  doubt  that  there  may 
be  cases,  such  as  Lord  Eldon  put  in  the  case  of  the 
Attorney-  General  v.  Johnsoii,  in  which  laches  might 
be  imputed  to  the  public  through  the  medium  of  the 
Attomey-Greneral,  cases  of  large  expenditure 
incurred  in  buildings  which  are  seen  by  the  public, 
and  are  allowed  to  go  on  without  the  slightest  com- 
plaint on  the  part  of  anyone.  Of  course  such  cases 
as  those  might  afford  very  good  ground  for  saying 
that  the  public,  like  other  people,  should  not  have 
allowed  that  expenditure  to  be  incurred,  and  after- 
wards to  have  come  forward  and  complain  of  the 
invasion  of  rights  which  they  might  have  asserted 
earlier.  But  the  case  here  is  of  a  totally  different 
description.  It  has  been  described  in  the  defts.' 
evidence  as  a  gradual  and  growing  evil.  The  com- 
pany are  not  sought  to  be  restrained  from  using 
their  canal.  The  Legislature  and  the  parties  both 
desire  that  the  canal  should  be  kept  open,  but  it  is 
not  desired  that  any  nuisance  should  be  created  to 
other  persons  by  dirty  water  being  used  for  that 
purpose.  His  decision  in  the  Kingston  aae, 
11  Jur.  N.  S.  696,  had  been  pressed  upon 
him.  It  is  said,  *'A  person  is  complained  of 
if  be  comes  too  soon,  and  if  he  delays  coming 


he  is  said  to  be  guilty  of  laches."  Now  that 
in  cases  of  this  kind  persons*  are  obliged  to  wait  for 
a  considerable  time  before  it  can  be  ascertained  that 
a  case  has  arisen  for  them  to  put  themselves  in 
motion  and  come  to  the  court,  is  an  argument 
which  certainly  applies  more  reasonably  to  the 
genex^  public  whose  interests  are  to  be  protected, 
than  to  a  single  individual  who  may  file  a  bill  in 
this  court  as  soon  as  he  is  aggrieved.  The  public 
wait,  no  doubt,  for  a  certain  time  to  see  whether  the 
evil  will  diminish.  In  this  instance  they  waited  to 
see  whether  it  might  not  be  diminished  by  a  certain 
state  of  the  weather,  when  the  fiush  of  the  stream 
came  in,  and  then  there  came  these  two  hot  sum- 
mers, when  the  evil  became  intolerable,  and  led  to 
the  litigation.  Now,  is  it  an  answer  to  that  to  say, 
that  money  has  been  spent  upon  the  faith  of  its 
going  on  ?  He  could  not  concur  that  such  ^  an 
answer  could  be  given  to  a  case  of  that  description, 
or  that  a  defeni^e  founded  on  their  faith  in  being 
allowed  to  continue  the  nuisance  can  be  supported. 
The  only  argument  which  remains  is  that  which 
was  suggested  by  the  company  that  the  suit  ought 
not  to  have  been  brought  against  them,  but  against 
their  lessees.  It  appears  that  the  lease  will  expire 
in  the  month  of  Apnl,  and  that  the  lessees  having 
been  indicted,  the  company  have  indemnified  their 
lessees  in  the  indictment,  and  are  about  to 
indemnify  them  in  the  appeal.  The  company 
take  the  whole  case  upon  themselves.  [The 
V.  C.  here  again  referred  to  the  passages  in  the 
company's  answer  before  stated.]  That  is  wholly 
independent  of  what  has  been  done  by  their  lessees. 
They  do  not  threaten  to  continue  the  nuisance,  but 
they  say  that  very  probably  they  will  continue  it. 
The  only  point  is  this :  the  company  may  say,  if  the 
decision  of  the  Court  of  Q.  B.  should  be  affirmed,  it 
having  been  decided  against  the  lessees  only,  this 
court  must  wait  until  another  indictment  is  brought 
against  themselves.  It  certainly  is  true  that  the 
indictment  was  preferred  against  the  company,  as 
well  as  against  the  lessees,  but  in  his  view  of  the 
case  it  could  not  possibly  have  been  sustained 
against  the  company ;  the  principle  of  the  decision 
is,  that  the  lessees  having  the  whole  thing  under 
their  control  were  answerable  for  drawing  that  foul 
water  into  the  canaL  How  could  the  company  be 
answerable  for  that,  not  having  done  it  ?  The  estate 
is  out  of  the  company  during  the  lease ;  they  have 
no  authority,  they  have  parted  with  it  to  their 
lessees,  and  the  lessees  are  the  people  who  are  pro- 
perly indicted.  But  he  thought  that  as  in  their 
answer  the  company  say  they  insist  upon  the  right, 
that  is  a  strong  reason  to  induce  the  court  to  say 
that  they  shall  be  liable  to  the  injunction.  Then 
the  only  question  is  with  regard  to  the  time.  He  did 
not  agree  with  the  Attorney-General  as  to  the 
length  of  time  to  be  given.  In  a  case  of  this  mag- 
nitude he  should  not  be  justified  in  giving  the  time 
with  a  view  solely  to  the  appeal ;  but  he  did  feel 
this,  that  what  was  to  be  done  must  require 
a  considerable  time  to  do,  and  that,  there- 
fore, a  considerable  time  should  be  allowed. 
And  then  the  question  of  delay  has  its  weight; 
undoubtedly  those  who  have  been  delayed,  have 
not  excluded  themselves  from  the  remedy^  They 
have  been  delayed  several  years  in  taking  the 
steps  they  now  have  successfully  taken.  Still, 
upon  the  ground  of  the  consideration  which  the 
court  always  has,  in  cases  where  a  good  deal  of  time 
must  necessarily  elapse  to  enable  the  parties  to 
comply  with  an  injunction  without  being  put  to 
grievance,  annoyance,  and  expense,  he  thought  the 
right  course  to  take  was  this,  to  grant  a  perpetual 
injunction  in  the  terms  of  the  first  paragraph  of 
the  prayer  of  the  information,  from  diverting  into 
the  canal,  or  collecting,  or  keeping,  or  continuing 
therein,  any  filth  or  polluted  matter  or  water  so  as 
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to  be  a  public  noiMnce  ;  the  ord«r  not  to  tain  diect 
until  the  fourth  day  of  MichariwMui  Tenn»  with 
liberty  to  any  of  the  parties  to  apply;  and  the 
interlocutory  order  as  to  flushing  the  canal  within 
certain  specified  times  to  be  cootiauod.  The  costs 
of  the  suit  to  be  paid  by  the  def  ts. 

Solicitors :  Field,  Hoscoey  and  Co, ;  C  Evans,  for 
HcfiUtone  and  Cb.,  Bradford. 


Mcnday,  Jufy  30,  1866. 

Pbasb  v.  Coazss. 

Covenant —  Construction — Public-house, 

A  purchaser  covenanted  not  to  erect  ai^  huHding  which 
should  he  "  used  as  a  pubtic-housefor  the  sak  of  beer, 
in'nc,  malt  liquors,  or  spirits,  without  the  consent  in 
toriting  of  the  vendors**  He  built  a  house  on  ^  lot 
purchased  by  hitn^  and  took  out  a  licence  to  sell  beer 
'*  not  to  be  consumed  on  the  premises :  ** 

SeH  that  he  had  not  thenhy  broken  the  covenant. 

This  was  a  motion  for  an  injunction  to  restrain 
the  deft,  from  selling  beer  at  a  house  of  which  he 
was  the  owner,  and  from  using  the  house  and  prfr- 
mises,  or  permitting  the  same  to  be  used,  for  tlM 
sale  of  beer,  wine,  malt  liquors,  or  spirits.  The 
pits,  had  purchased  an  estate  at  Saltbum-by-the-Sea, 
in  Yorkshire,  for  the  purpose  of  selling  part  of  it  in 
building  lots. 

By  an  indenture  dated  the  29th  Dec  1865,  the 
pits,  granted  part  of  their  estate,  and  therein  de- 
scribed as  lot  51,  to  one  John  Wallis  in  fee,  subject  to 
the  coTenants  contained  in  a  deed  dated  the  1st 
July.  1862. 

The  deed  of  coTenant  of  the  1st  July  1862  had 

been  executed  by  all  the  purchasers  of  the  pits.* 

estate,  and  amongst  others,  by  John  Wallis.    By 

this  deed  each  of  the  parties  to  it  of  the  first  part 

covenanted  with  the  pits.,  their  heirs  and  assigns,  as 

follows: 

Yhat  he  or  she  tbe  porcfaaaer,  his  or  her  hetra,  ^;)poliiteea, 
or  assigns,  or  his,  her,  or  their  feeDsnts,  shall  not  nor  will  at 
any  time  or  times  hereafter  nse,  exercise,  or  carry  on,  or  per- 
mit or  suffer  to  be  lued,  exercised,  or  carried  on  in  or  upon 
the  lot  or  lots  purchased  by  him  or  her  aforesaid,  or  any  part 
thereof,  or  thia  building  or  buildings  to  be  erected  thereon, 
any  of  the  trades  or  businesses  of  a  tanner,  oarrier,  fell- 
monger,  soapboiler,  candle  manufacturer,  tallow  melter,  night- 
man, tripeman,  blacksmith,  or  farrier,  or  any  manufaoturtng 
trade,  bnstneus,  or  employment  whatsoever,  which  Is  or  may 
be  deemed  a  public  or  private  nnisanoe  ;  and  no  batldlug  ot 
buildings  which  shall  be  erected  on  any  of  the  lots  shaU  be 
used  as  a  publio-honse  for  the  sale  of  beer,  wine,  malt  liquors 
or  spirits,  without  the  oonaent  in  writing  of  the  said  vendors, 
their  heirs  or  sMdgns,  for  that  purpose  tiad  or  obtained. 

John  Wallis  erected  a  house  on  the  lot  so  sold  to 
him,  and  afterwards  sold  the  same  to  tiie  deft.  The 
deft.,  without  the  consent  of  the  pits.,  obtained  a 
licence  to  sell  beer  by  retail,  "  not  to  be  drunk  on 
the  premises.*' 

The  licence  was  granted  under  the  3  &  4  Vict, 
c.  61,  which  enacted  (sect.  21)  that  the  powers  and 
provisions  contained  in  the  previous  Acts  of  the 
11  Geo.  4  &  1  WilL  4,  c.  64,  and  4  &  5  Will.  4, 
c.  85,  should  apply  to  persons  licensed  under  the  Act 

Sect.  31  of  the  11  Geo.  4  &  1  Will.  4  is  as 
f oUows : 

Provided  always,  and  be  it  enacted,  that  any  and  every 
covenant  or  clause  of  restriction  contained  In  any  lease 
or  contract  between  any  landlord  and  tenant,  whereby  the 
trade  or  business  of  a  victuaUer  or  nubUoan  is  prohibited  from 
being  carried  on  in  any  house,  building,  or  place  menticmed  or 
comprised  in  such  lease  or  contract,  or  whereby  any  swdi 
house,  building,  or  place  is  prohibited  from  being  used  as  a 
pablio-house  oc  alehouse,  shall  apply  and  extend,  and  shall  be 
construed  to  apply  and  extend,  to  every  person  who  shall  be 
llcenaed  to  sell  beer,  ale,  porter,  or  perry,  under  the  provisions 
of  this  Act,  and  to  any  and  every  koose  specified  and 
mentioned  in  the  licence  granted  to  sodh  person. 

The  cause  now  came  on  to  be  heard  on  motion 


for  injunction,  turned  by  consent  into  a  motion  fot 
decree,  and  the  question  was  whether  such  sale  of 
beer  was  a  breach  of  the  covenant  entered  into  with 
the  Tenders. 

G.  M,  Gijffardt  Q.C.  and  JE.  iVy,  for  the  {dts.,  con- 
tended that  there  had  been  a  breach  of  the  oovenant 
by  the  deft.,  and  cited 

Wilson  y.  Bart,  12  L.  T.  Bep.  N.  S.  798;  14  L.  T. 
Bop.  N.  8.  489. 

JRoU,  Q.  C.  and  Cecil  HusseH  for  the  deft,  con- 
tended  that,  as  it  was  a  covenant  in  restraint  of 
trade,  it  must  beoonstrued8trictly,and  that  the  term 
public-house  could  not  be  applied  to  any  other  house 
than  a  house  of  public  entertainment.  If  it  were 
held  that  the  deft's  house  was  a  public-house,  then 
Fortnum  and  Mason's,  and  all  shops  which  had 
licences  to  sell  foreign  wines.  &c  were  equally  publio- 
houses.    They  cited 

Jones  V.  7%ome,  1  B.  &  0.  715 ; 

Simons  ▼.  barren,  1  Bing.  N.  G.  126 ; 

Marks  r.  Benjamin,  5  M.  &  W.  565. 

The  Viob-Chahcbllor  remarked  that  byoommon 
law  every  keeper  of  a  public-house  was  obliged  to 
leceive  strangers. 

Giffardy  Q.  C.  in  reply. 

The  ViOB-CHAirGBLLOB— The  present  question  is, 
whether,  where  a  person  has  taken  out  a  licence  to 
sell  beer  not  to  be  drunk  on  the  premises,  he  has 
broken  a  covenant  not  to  use  the  house  as  a  public- 
house  for  the  sale  of  beer.  The  word  '*  public- 
house"  is  of  quite  modem  introduction.  In  the 
earlier  editions  of  the  works  relating  to  the  subject 
we  find  alehouse  Is  the  word  used ;  in  one  edit  km 
the  word  public-house  is  in  the  margin.  Nor  can  I 
derive  much  assistance  from  the  Acts  of  Parliament 
beyond  this,  that  by  the  statute  11  Geo.  4  & 
1  Will.  4,  c.  64,  persons  were  enabled  to  take  out 
excise  licences  without  applying  to  magistrates; 
and  the  Legislature  thought  it  necessary  by  sect.  81 
to  provide  that  covenants  not  to  use  a  house  as  a 
public-house  should  extend  to  persons  licensed 
under  that  Act  if  between  landlord  and  tenant,  and 
so  seem  to  have  thought  that  such  a  covenant  ss 
this  is  would  not  have  extended  to  licences,  even 
under  that  Act,  without  the  express  saving  clause ; 
and  under  that  Act  the  licences  were  for  selling  beer 
to  be  consumed  on  the  premises.  Again,  if  I  were 
to  hold  this  to  be  a  public-house,  I  should  seem  to 
be  destroying  the  meaning  of  the  word  public,  for 
under  the  doctrine  of  Marks  v.  Benjamin  (ubi 
sup,),  it  would  have  to  be  extended  to  groom 
shops  and  places  where  a  limited  licence  of  this 
kind  is  taken  out.  Looking  at  the  fact  that  any* 
body  may  take  out  the  licence,  that  the  conveyance 
is  dated  subsequently  to  the  Act  of  Parliament,  and 
to  the  whole  scope  of  the  covenant,  which  is  to  prevent 
trades  being  carried  on  which  would  be  a  nuisance 
and  to  prevent  die  house  being  made  the  resort  of 
tipplers — wldch  alone  might  be  a  nni8ance--I  see 
the  more  strongly  that  the  deft  has  not  broken  the 
covenant.  As  the  question  arises  on  a  point  of  law, 
the  bill  must  be  dismissed  with  costs. 

SoUcitors :  R.  T,  Jarvis  ;    Williamson  and  HUL 
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OOUBT  OF  COMMON  PliEAS. 

ItopOTted  by  W.  Matd  and  W.  Osaham,  Eaqm, 
Barristen-at-Law. 


Fridajf,  May  26,  1866. 

HaRTLBT  v.   HiNDMASCH. 

PUa  tn  bar  to  action  for  assault— 2i  ^  25  Vict,  c.  100. 

It  is  no  plea  in  bear  to  cm  action  for  assault,  within  the 
meaning  of  sects,  42,  44,  and  45  of  the  above  Act, 
where  the  magistrates,  on  the  deft,  being  charged  before 
than  for  the  assault  merely,  ordered  him  to  be  bound 
over  to  keep  the  peace,  and  to  pay  the  costs  of  entering 
into  the  recognisances. 

This  was  an  action  for  an  assault,  tried  before 
Smith,  J.  in  London,  to  which  the  deft,  bjr  his  third 
plea  pleaded  that, 

The  said  aappoeed  treapon  was  a  oomtnon  aaaanlt  and 
battery  oommitied  by  the  deft  upon  the  pit  within  the  Juris- 
diction of  the  Metropolitan  PoUoe  District— that  is  to  say, 
within  the  jurisdiction  of  W.  Partridge,  Esq ,  then  appointed 
for,  and  acting  In  and  for,  the  said  MetropoUUui  Police  Dis- 
triotk  and  then  sitting  at  the  Thames  Police  Court,  in  the 
toanty  of  Middlesex,  who,  upon  the  complaint  and  chaige  of 
the  pit  preferred  by  him  hi  that  behalf,  he,  the  pit ,  then  being 
the  partv  aggrieved  by  the  said  aasaolt  and  battery,  then 
eaoaed  toe  deft  to  be  summoned  to  answer  the  said  com- 
plaint and  ohaige,  and  to  be  further  dealt  with  according  to 
law,  and  the  daft  afterwards,  but  before  this  action,  and  in 
accordance  with  the  exigency  of  the  said  summons,  duly  ap- 
peared before  the  said  magistrates,  who^  haying  in  the 
prasenoe  of  the  pit  heard  the  said  complaint  and  charge  of 
the  pit.  upon  the  merits  adjudged  and  determined  the  said 
oomplaint  and  charge,  and  tlien  ordered  the  deft  then  to  pay, 
and  then  couTicted  him,  the  deft,  in  the  costs  as  well  of  the 
laid  oomplaint  and  charge  as  of  the  hearing  thereof,  but  did 
not  further  order  or  convict  ihe  deft,  and  the  deft  says  that 
the  ooBts  were  the  whole  amount  which  he,  the  deft,  was  so 
adjudged  to  pay,  and  that  immediately  after  the  said  making 
of  the  said  order  and  conviction,  and  before  action,  he,  the 
deft,  did  daly  pay  the  said  costs  of  the  said  complaint  and 
ahafge^  and  of  the  said  hearing  thereof,  such  costs  being  the 
whole  amount  which  he,  the  said  deft,  was  so  ordered  and 
eoDvicted  to  pay  as  aforesaid. 

In  Not.  1865  the  deft.,  who  had  committed  an 
assault  on  the  pit,  was  summoned  before  the  magis- 
trate sitting  at  the  Thames  Police  Court  for  an 
assault,  when  the  charge  having  been  heard,  the 
magistrates  ordered  the  deft,  to  be  bound  over  in 
10^  to  keep  the  peace,  and  to  pay  the  costs  (two 
shillings)  of  the  recognisances. 

The  jury  at  the  tr^  having  found  a  verdict  for 
the  pit  for  30^  a  rule  was  obtained  pursuant  to 
leave  reserved,  calling  on  the  pit.  to  show  cause 
why  the  verdict  should  not  be  set  aside  and  entered 
for  the  deft,  or  a  new  trial  had  on  the  ground  that 
the  deft's  third  plea  was  a  good  bar  to  Uie  action. 

Parry,  Serjt  (^WooHett  with  him)  now  showed 
caose,  contending  that  the  plea  was  no  bar  to  the 
action,  and  that  the  deft  was  not  protected  by  sects. 
42,  44,  and  45  of  24  &  25  Vict  c.  100,  as  the  magis- 
trates had  done  neither  of  the  things  provided  for 
in  that  statute,  that  is  to  say,  they  did  not  dismiss 
the  summons  and  give  a  certiflcate,  or  fine  or 
imprison  the  deft,  but  all  that  they  did  was  to  call 
upon  him  to  enter  into  recognisances  and  to  pay  the 

costs. 

• 
Digby  Seymour,  Q.  C.  (JFapping  with  him),  for  the 
deft.,  argued  in  support  of  the  rule,  and  contended 
that  the  deft  had  been  convicted  and  condemned  in 
costs,  and  therefore  that  the  plea  was  a  good  bar  to 
the  action.    They  referred  to 

BaU  V.  ParHnaon,  20  L.  J.  208.  M.  C. ;  and 
ExparU  Johnson,  3  £.  &  8.  947. 

Erlb,  C.  J. — ^I  am  of  opinion  that  there  was  no 
conviction  within  the  statute,  and  therefore  that 
this  rule  should  be  discharged.  The  order  of  the 
magistrates  was,  that  the  deft,  should  pay  2«.  the 
smoQiit  oC  the  oostn,  and  enter  into  his  recogni- 
noesc.    Seot  4S  sfiys  tint  "^two  justices  of  the 


peace,  upon  complaint  by  or  on  behalf  of  the  party 
aggrieved,  may  near  and  determine  such  offences, 
and  the  offender  shall,  upon  conviction  thereof 
before  them,  at  tho  discretion  of  the  justices,  either 
be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  imprisoned  with  or  without  hard 
labour  for  any  term  not  exceeding  two  months,  or 
else  shall  forfeit  and  pay  such  fine  as  shall  appear 
to  them  to  be  meet,  and  if  such  fine  as  shall  be  so 
awarded  shall  not  be  paid,  either  immediately  after 
the  conviction  or  within  such  period  as  the  said 
justices  sluill  at  the  time  of  the  conviction  appoint, 
they  may  commit  the  offender  to  the  eommon  gaol, 
there  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  two  months,  unless  such 
fine  or  costs  be  sooner  paid."  Now,  it  is  clear  that 
the  magistrate  did  not  order  the  deft,  to  pay  any 
sum  of  money,  neither  can  it  be  said  that  he  comes 
within  the  44th  section,  and  that  he  is  entitled  to  a 
certiflcate  from  the  magistrate  that  the  case  was 
dismissed,  and,  moreover,  in  order  to  substantiate 
his  plea,  and  to  benefit  by  the  45th  section,  he 
ought  to  have  produced  the  conviction,  which  hie  is 
unable  to  do. 

WiLLss,  Btlbb,  and  M.  Smith,  JJ.  concurred. 

_^___  Jbde  discharged, 

Thursday,  June  21,  1866. 

London  and  South-Wbstern  Railway  Compant 

V.  IIeevbs. 

ToU-^Stores  for  the  use  of  Her  Majesty --Exemption — 
8  Geo,  4,  c.  126,  s.  32. 

Stores  for  the  use  of  Her  Majesty's  troops  are  exempt 
fnan  toll  whether  conveyed  in  the  carriages  of  the  con- 
tractor who  supplies  them,  or  in  hired  carriages. 

Case  stated  by  the  magistrates  of  Hampshire. 

The  apps.  were  hired  as  carriers  by  the  con- 
tractor to  carry  a  certain  quantity  of  hay  for  the  use 
of  Her  Majesty's  forces  at  Aldershot,  and  the  ques- 
tion was,  whe&ier  they  were  exempt  from  toll  under 
sect.  82  of  8  Geo.  4,  c.  126,  which  exempts  from  such 
toll  **  any  waggon,  &c.,  or  other  carriage  employed 
in  conveying  any  commissariat  or  other  public 
stores  of  or  belonging  to  His  Majesty,  or  for  the  use 
of  His  Majesty's  forces.'*  The  contract  contained  a 
provision  that  the  commanding  officer  had  power  to 
reject  the  hay  if  it  were  not  of  a  certain  quality, 
and  on  that  account  it  was  contended  before  the 
magistrate  that  the  hay  could  not  be  stores  for 
the  use  of  Her  Majesty,  and  that  the  exemption 
did  not  extend  to  the  carrier  whom  the  contractor 
employed  to  convey  the  stores. 

The  magistrates  held  that  the  apps.  were  not 
entitled  to  exemption. 

Wood  for  apps. 

No  one  appeared  for  the  resps. 

Erle,  C.  J. — We  think  the  magistrates'  decision 
in  this  case  was  wrong.  That  stores  sent  for  the 
use  of  Her  Majesty's  troops  are  exempt,  and  these 
stores  are  in  the  process  of  being  delivered  for  the 
use  of  Her  Majesty's  subjects,  and  there  is  no  one 
here  to  contend  that  the  goods  were  not  properly 
conveyed.  But  then  it  is  said  that  these  stores  are 
to  be  exempt  but  if  a  carrier  for  hire  is  employed 
by  the  contractor,  then  they  are  not  exempt ;  but  it 
cannot  be  so  contended,  and  we  think  that  the  con- 
tractor is  at  liberty  to  hire  any  one  he  likes  to 
convey  them,  and  that  the  maxim  qui  facit  per  alium 
facit  per  se  applies.  He  can,  if  he  Ukes,  hire  a  com- 
pany to  carry  the  goods. 


Btlbs  and  M.  Smith,  J  J.  concurred. 


reversed. 
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Ex.  Ch.] 


Cob  v.  Wub. 


[Ex.  Ch. 


RtpoirtaA  by  T.  W.  SAUirDKBa,  Esq.,  Banlster-at-Law. 


■HSOB  FROM  THB  QUBEH'S  BENCH. 

June  13  and  14,  1866. 

(Before  Eblb,  C.  J.,  Pollock,  C.  B.,  CiiAinnELL,  B., 
WiLLBS,  J.,  Bramwell  Eod  PiooTT,  BB.,  and 
M.  Smitm,  J.) 

Cob  t;.  Wise. 

Negligence — Public  cmnmistioners — LiabiKty  of  for 

acts  of  aer  cants. 

The  common  law  gives  a  right  of  action  against  those 
neglecting  a  duty  cast  upon  them  to  those  who  in  con- 
sequence  sustain  damage,  and  the  onus  Kes  upon  the 
ckJU,  to  show  that  it  u^^is  intended  to  prevent  the  right 
of  action,  and  not  upon  ike  pit,  to  show  that  it  was 
intended  to  give  it. 

By  a  local  Act  of  Parliament  certain  commissioners  were 
appointed  to  improve  the  drainage  of  certain  fens^  and 
to  accomplish  this  object  they  were  to  erect  an  embank' 
ment  and  to  cut  ana  maintain  a  sluice.  Contractors 
and  agents  were  employed  by  them  for  this  purpose  ; 
but  certain  precautions  having  been  neglected,  the  sluice 
gave  way,  and  the  lands  of  the  pit,  were  submerged  and ' 
damaged.  By  the  local  Act  the  commissioners  were 
empowered  to  raise  funds  for  executing  and  completing 
the  works,  and  for  the  generalpurposes  of  the  Act, 
but  not  for  any  other  purpose.  They  aciai gratuitously, 
and  did  not  personeUfy  interfere  with  the  management 
of  the  works.  It  was  provided  by  the  Act,  that  if  any 
person  at  any  time  after  the  commissioners  should 
have  begun  to  carry  the  Act  into  execution  should 
happen  to  sustain  any  injurv  in  his  lands,  ^c,  in  con- 
sequence  of  any  act  of  tne  said  commissioners  for 
draining,  for  which  he  shaU  have  had  no  recompenre, 
or  for  which  no  recompence  is  provided,  then,  if  the 
parties  shall  not  agree  touching  such  damage,  it  shaU 
oe  ascertained  and  settled  by  a  jury  as  therein  provided : 

Held  {reversing  the  decision  of  the  court  below),  first, 
that  an  action  was  under  the  circumstances  maintain'- 
able  against  the  commissioners;  second^,  that  the 
eause  of  action  arising  from  a  nonfeasance  of  the  com- 
missioners,  the  pit.  was  not  within  the  restriction  con- 
tained in  the  Act  relating  to  proceedings  against  the 
commissioners  for  acts  done. 

This  was  an  appeal  against  the  decision  of  the 
Court  of  Q.  B.,  making  absolute  a  rule  to  enter  the 
verdict  for  the  deft. 

In  this  case  an  action  had  been  brought  by  the 
pit.  against  the  deft.,  who  was  clerk  to  the  commis- 
sioners for  canying  into  execution  the  7  &  8  Vict 
c  106  (local),  being  *'An  Act  for  improving  the 
drainage  and  nayigation  of  the  Middle  Level  of  the 
Fens,"  for  injury  done  to  his  land  by  the  inundation 
thereof  by  the  tidal  waters  of  the  sea,  occasioned  by 
the  failure  of  certain  works  made  and  erected  by 
the  said  commissioners  under  the  above-mentioned 
statute. 

The  commissioners  (who  were  sued  in  the  name 
of  their  clerk)  were  gratuitous  officers  who  never 
themselves  interfered,  but  from  time  to  time 
employed  competent  persons  to  maintain  the  drain- 
age works.  At  the  trial,  the  learned  judge  (Erie, 
C.  J.)  left  the  following  questions  to  the  jury :  Was 
tiie  damage  caused  to  the  pit.  by  the  absence  of  due 
care  and  skill  on  the  part  of  the  deft.,  first,  in 
respect  of  making  the  sluice ;  secondly,  in  respect 
of  maintaining  it ;  thirdly,  in  respect  of  providing 
remedies  against  mischief  after  the  sluice  was 
destroyed :  fourthly,  was  damage  caused  to  the  pit. 
by  reason  that  no  puddle-clay  wall  was  made  ?  The 
jury  answered  the  first  question  in  favour  of  the 
deft.,  and  all  the  others  in  favour  of  the  pit. ;  where- 
upon the  learned  judge  directed  a  verdict  to  be 


entered  for  the  pit.,  reserving  leave  to  the  deft,  to 

move  to  enter  a  verdict  for  him.    A  rule  was  aoocnr- 

dingly  obtained,  which  upon  argument  was  (by  a 

majority  of  the  court)  made  absolute :  (see  the  case 

in  the  court  below,  reported  in  10  L.  T.  Rep.  N.  8. 

666.)    The  pit.  having  appealed  to  the  Ex.  Ch.  the 

case  stood  over  for  several  terms  until  judgment 

should  have  been  given  in  the  H.  of  L.  in   The 

Mersey  Docks  Board  v.  PenhaUow  and  Same  v.  Gibbs, 

By  sect  187  of  the  7  &  8  Vict  c.  106  (local)  it  is 

enacted. 

That  the  said  dnlnage  sad  juMgtMon  oommiasloiMn  ■hall 
make  and  maintain  a  eat  for  conveying  the  water  from  the 
said  middle  level  into  the  rlisr  Onee  .  .  .  and  the  sidee  of 
the  Bald  cat  shall  be  made  with  gredoal  and  inx>per  Btopee 
from  the  bottom  thereof  to  the  aarf ace  of  the  land,  and  the 
said  drainage  commlarionera  ahali  also,  where  nec6aaanr« 
make  and  maintain  in  a  aabatantial  manner  a  bank  on  eaoi 
side  of  the  said  oat,  with  front  and  back  foreland  thereto,  and 
each  of  the  said  banks  shall  be  oonsti-ooted  with  a  good  and 
Boffloient  paddle-clay  wall  In  or  near  to  the  centre  thereof,  of 
a  proper  depth,  wldA,  height,  and  dimenaiona,  and  ao  as 
effectaally  to  defend  the  landa  lying  on  each  aide  of  the  said 
drain  from  the  paaaage  of  the  water  through  the  said  banks  at 
all  times,  and  the  said  pnddle-wall  and  banks  shall  be  so 
formed  and  maintained  as  efTectaally  to  prevent  the  waters  of 
the  Mid  oat  from  passing  over  or  soaking  throo^  the  same 
into  any  of  the  adjoining  landa,  fta 

The  188th  section  enacts. 

That  the  said  oommiaslonera  shall  make  and  maintain  a 
good  and  sabstantial  sloioe  of  brick  and  stone  at  or  near  the 
entrance  of  the  eaid  oat  into  the  river  Oose,  tei 

Hie  217th  section  enacts 

That  if  any  person  or  body  at  any  time  after  tha  said 
drainage  commissioners  or  any  person  employed  or  anthorlaed 
by  them  shall  have  begao  to  carry  this  Act  into  exocatten 
shall  happen  to  sustain  any  damage  or  injury  to  his  lands, 
tenements,  or  hereditaments,  goods,  or  chattels,  by  or  in  oon- 
sequence  of  any  act  of  the  said  OMnmissionera  tor  drainage, 
or  their  agents,  woikmen,  or  servants,  for  which  such  person 
shall  have  had  no  recompence  or  satisfaction,  or  for  which  no 
recompence  or  satisfaction  is  hereby  otherwise  provided,  then, 
and  in  every  each  case,  if  the  said  commissioners,  or  their 
agent,  and  the  party  by  whom  such  « amage  or  injury  Bhafl 
be  sustained  shall  not  agree  touching  such  damage  or  izUoiTt 
the  said  damage  or  injurv  shall  be  ascertained  and  settled  by 
a  jury  as  herein  provided,  Aa 

MelUsh,  Q.  C.  (Sir  F.  Kelfy,  Q.  C,  (TMaUey  and 
Newton  with  him)  appeared  for  the  app. 

Keane,  Q.  C.  and  D,  Brown  appeared  for  the  deft. 

The  following  cases  were  referred  to : 

The  Mersey  Board  v.  PenhaOow,  U  L.  T.  Bep.  14.  S. 

677; 
T%i  Mersey  Board  Y.  Gibbs,  Jh. ; 
WormweU  v.  HaUttone,  6  Bing.  668 ; 
Southanufton  and  Itchin  Bridae  Conmany  v.  The  Local 

Board  of  Southampton,  8  £ll.  ft  fiL  801 ; 
Young  v.  Davison,  81  L.  J.  250,  Ex. ; 
Ridoard  v.  amitk,  IC  0.  B.,  N.  8.,  480 ; 
Ihmcany.  FindkBter,  6  CL  AFin.  894; 
Homdayv.  Vestry  of  ahorediick,  S  L,  J.,d6I,aP.| 
Stone  V.  CartrighL  6  T.  R  411 ; 
Fletcher  r.  Inlands,  80  J.  P.  436 ; 
Brownlow  v.  Metropolitan  Board  of  Works,  6  L.  T. 

Bep.  N.  8.  187 ; 
RudkY.  WUUanu,  27  L.  J.  857,  Ex.; 
Broadbent  v.  T%e  Imperial  Gas  Company,  7  De  G. 

M.  AG.  486; 
Lawrence  v.  The  Great  Northern  BaUway  Company, 

10Q.B.648; 
The  New  River  Con^Mmy  v.  Johnson,  2  £0.  ft  Ell.  485 ; 
Clothier  v.  Webster,  81  L.  J.  816,  0.  P.;  6  L.  T.  Eep. 

N.  8.  461 ; 
Bartnett  v.  The  Ryde  Commissioners,  4  B.  ft  8.  861, 

8L.  T.  Bep.  K.  8.  574; 
Brine  v.  The  Great  Western  Railway  Con^MOty,  81  L.  J. 

101,  a  B. ;  6  L.  T.  Bep.  N.  8.  60; 
Bush  V.  Martin,  88  L.  J.  17,  Ex. ;  8  L.T.  Bep.  N.  8. 

509 ;  9  L.  T.  Bep.  N.  8.  610,* 
Pamaby  v.  The  Lancaster  Canal  Company,  7  L.  J. 

258,0.  B.;9L.J.888,  Ex. 
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of  du^  or  nonf  eaBftDoe^  that  ia  in  not  maintaining  a 
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slnioe  and  cat.    It  is  clear  that  a  duty  was  imposed 
on  the  defts.  by  sect.  137,  and  was  not  performed,  as 
the  sluice  and  cat  were  not  maintain^,  and  the 
pit's  land  was  damaged  by  the  inundation.    At  the 
trial  the  verdict  passed  for  the  pit,  and  a  rule  for 
the  purpose  of  setting  that  verdict  aside  and  entering 
it  for  the  deft,  was  made  absolute  by  the  court 
below  on  the  ground  stated  in  the  rule,  that  the 
commissioners,  the  defts.,  were  a  public  body,  and 
bound  to  discharge  a  public  duty  without  reward 
and  without  funds,  and  so  were  not  responsible  for 
the  negligence  of  those  whom  they  employed.    The 
hivalidity  of  this  ground  of  defence  is  shown  in  the 
opinion  of  the  judges  delivered  in  the  H.  of  L.  by 
Blackburn,  J.  in  the  Afarsey  Dock  cases,  and   is 
established  by  the  decision  of  the  House  in  those 
cases.    The  judgment  therefore  of  the  court  below 
is  reversed  by  reason  of  the  decision  in  the  U.  of  L., 
and  we  farther  hold  that  the  action  is  maintainable 
for  the  reason  stated  by  Blackburn,  J.  in  the  court 
below.    The  authorities  are  so  thoroughly  examined, 
and  the  law  deduced  therefrom  is  so  clearly  and  pre- 
cisely stated  by  that  learned  judge  on  those  two 
occasions,  that  we  think  it  best  to  adopt  his  terms 
and   concur     in    his    conclusions,    and    so    this 
appeal   is    disposed   of    in   favour   of    the    app. 
lids  determination  of   the   appeal   was    not   op- 
posed   by  the    defts.'  counsel  on    the   argument, 
bat  he  brought  forward  a  new  ground  of  defence, 
which  woula  at  all  events  be  admissible  upon  error, 
and  which  therefore  we  heard  argued,  viz.  that  the 
right  of  action  is  taken  away  in  this  case,  because 
compensation  is  gfiven  for  the  injury  of  which  the 
pit  complains    by  sect.  217  of  the  Drainage  Act 
The  learned  counsel  assumed  that  if  compensation 
is  given  for  a  matter  under  the  statute,  the  right  of 
action  for  the  same  matter  at  common  law  is  taken 
away.    It  is  not  necessary  to  decide  whether  if  the 
damage  complained  of  had  resulted  from  "  an  act  " 
within  the  217th  section,  the  procedure  under  tixat 
section  must  have  been  pursueid  to  the  exclusion  of 
the  jurisdiction  of  the  Superior  Courts,  or  whether 
those  courts  have  a  concurrent  jurisdiction.    As  a 
special  remedy  is  provided,  the  former  would  be 
probably  the  correct  conclusion  :  (see  Fenton  v.  The 
Menep  Navigation,  9  Mee.  &  W.  203 ;  The  Rochdale 
CamUCompan^  v.  King,  14  Q.  B.  122,  and  the  cases 
there  referred  to;  and  Chapman  v.  Milwain,  5  Ex.  61 0 
We  are,  however,  of  opinion  that  sect.  217  applies 
only  to  the  authorised  acts  of  the  commissioners, 
and  to  damage  or  injury  (which  in  this  Act  are 
used  as  equivident  terms)  resulting  therefrom,  such 
being  the  ordinary  scope  of  like  clauses :  (see  The 
Rochdale  Canal  Company  v.  King(jsuprd)\  Broadbent 
V.  The  Imperial  Gas  Company,  7  De  G.  M.  &  0. 436 ; 
snd  Lawrence  v.  The  Great  Northern  Eaiboay  Com- 
j^,  16  Q.  B.  643.)    Still,  for  the  purposes  of  this 
judgment  we  wiU  take  Mr.  Mellish's  assumption  to 
be  right,  and  then  the  question  is,  whether  this  cause 
of  action  is  a  subject  for  compensation  within  the 
21 7th  section.    The  words  are,  "If  any  person  at 
any  time  after  the  said  commissioners  shall  have 
begun  to  carry  this  Act  into  execution  shall  sustain 
any  damage  or  injury  in  consequence  of  any   act 
of  the  said  commissioners,  their  agents,  servants,  or 
workmen,  for   which  no  compensation  is  hereby 
otherwise  provided,  he  may  proceed  for  compensa- 
tion.**    It  was  contended  for  the  deft,    that    all 
damages  or  injuxy  caused  by  the  execution  of  the 
works  lawfully  within  the  statute  had  been  pro- 
vided for  by  sect.  84  and  other  sections ;  and  that 
this  sect.  217  was  intended  to  take  away  all  rights 
of  action  against  the  commissioners   for   any  act 
done  by  them ;  and  that  although  in  express  terms 
it  only  included  "  any  act  of  the  commissioners," 
yet  it  extended  also  to  any  default,  as  an  omission 
to  act  might  in  some  senses  be  said  to  be  an  act 
And  he  tother  relied  on  the  provisioas  relating  to 


the  fund  to  be  raised  by  rates  and  tolls,  and  the  dis- 
position thereof  under  the  statute,  as  confirmatory 
of  the  supposed  intention  to  exempt  the  commis- 
sioners from  liability  to  any  such  cause  of  action 
as  is  here  in  question.  But  we  are  of  a  contnurf 
opinion.  The  words  of  the  section  do  not  in  thor 
ordinary  sense  comprise  the  cause  of  action  in 
question.  The  commissioners  are  not  sued  for  any 
act  dodlb  by  them.  The  cause  of  action  is  for  non- 
feasance ;  for  an  omission  on  the  part  of  their  agent, 
contrary  to  their  intention  and  against  their  will.  If 
the  Legislature  had  intended  to  exempt  the  commis- 
sioners from  liability  to  action,  we  think  plainer  words 
would  have  been  used.  The  2 1 7th  section  follows 
sections  giving  powers  to  the  commissioners  to  in- 
terfere with  rights  of  property,  and  it  has  operation 
bv  securing  compensation  in  those  cases;  and  it 
also  may  have  operation  by  securing  compensation 
for  damages  arising  from  time  to  time,  not  before 
provided  for,  where  the  original  execution  of  the 
works  did  not  cause  damage  which  is  to  be  compen- 
sated. On  the  otlier  hand,  it  appears  that  the  Legis- 
lature did  not  intend  to  exclude  all  liability  to 
action,  because  by  sect  20  provision  is  niade  for 
procedure  in  actions  against  the  commissioners  in 
respect  of  any  matter  or  thing  relating  to  the  execu- 
tion of  this  Act,  by  allowing  any  two  commissioners 
or  their  clerk  to  be  made  defts. ;  and  by  sect  50, 
whereby  tender  of  amends  in  any  action  against 
commissioners  is  authorised.  We  therefore  hold 
that  sect.  217  has  not  the  effect  contended  for  on 
behalf  of  the  deft.,  and  that  the  judgment  should 
be  for  the  pit. 

Judgment  reversed. 
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MARLBOROUGH-STREET    POLICE    COURT. 

(Before  Mr.  Knox.; 

7%e  Hyde-park  Riots. 

It  is  the  duty  of  all  persons  present  at  a  riot  to  assist  in 
its  suppression  —  Exposition  of  the  law  of  riots,  and  of 
tJie  duties  of  the  police. 

Police-constable  George  Ryall,  X  110,  was  sum- 
moned b^ore  Mr.  Knox,  charged  with  assaulting 
G«orge  Mortimer,  of  Dorset-street,  BLandford- 
square. 

The  case  arose  out  of  the  late  disturbances  in 
Hyde-park. 

Harris  (instructed  by  Mr.  Merriman,)  on  behalf  of 
the  Reform  League,  was  fo^the  complainant 

Wontner  for  the  deft 

Mr.  George  Mortimer,  of  Dorset-street,  Bland- 
ford-square,  in  the  employ  of  the  General  Iron 
Founcky  Company,  examined : 

Wu  in  Hydo-park  on  the  24th  July  about  ten  o'clock  at 
night  with  two  friendB.  Asked  pennlsaion  of  the  police  to 
pass  throagh  the  gateway  of  the  Marble  Arch  into  Oxford- 
street  They  got  through,  and  one  of  his  friends,  being  struck 
by  a  constable,  tamed  round  and  asked  what  that  was  for, 
and  they  were  then  poshed  by  another  constable.  They  walked 
into  the  middle  of  the  road,  and  they  saw  an  old  man  jostled 
oat  at  the  gate  who  fell  down.  WhUe  lyins  on  the  ground  a 
constable  was  about  to  strike  him  with  ms  truncheon.  He 
could  not  say  that  the  defendant  was  the  constable.  He  put 
out  his  stick  to  save  the  old  man  from  receiving  the  blow  on 
his  head,  and  he  did  stop  the  blow.  He  then  walked  away, 
and  directly  after  he  received  a  blow  on  the  head.  He  fell 
stunned  and  found  the  blood  pouring  from  the  wound.  His 
stick  was  seised,  and  be  was  struck  four  or  Ave  times  on  the 
shoulder.  He  staggered,  and  laid  hold  of  some  railings  to 
prevent  himself  from  falling.  His  friends  took  him  home, 
and  he  was  attended  by  a  doctor,  who  had  repeatedly  dressed 
his  head,  which  he  had  been  obliged  to  get  shaved. 

In  reply  to  Wontner,  the  complainant  said  : 

There  was  no  mob  present  at  the  time ;  there  was  no  riot- 
ing ;  no  pelting  of  stones.  The  park  was  tolerably  qoiet  There 
waa  no  crowd  ootalds  the  Marble  Arch. 
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Wontner^  in  reply,  contended  that  the  police  were 
joBtified,  under  the  circumstances,  in  using  their 
truncheons  for  their  own  protection,  and  to  prevent 
the  moh  from  committing  an  outrage  upon  the 
public  property.  He  called  numerous  policemen, 
whose  evidence  went  to  show  that  at  the  period  in 
question  there  was  a  mob  of  from  1500  to  2000 
persons  in  front  of  the  Marble  Arch ;  that  showers 
of  stones  were  thrown  at  the  constables  on  duty, 
and  many  of  them  were  knocked  down;  that,  m 
consequence  of  these  riotous  proceedings,  they  were 
ordered  by  the  assistant  commissioner,  who  was 
present,  to  disperse  the  mob,  and  that  they  did  so 
without  using  more  violence  than  was  necessary. 

Mr.  Kkox  would  first  state  the  law,  and  then  go 
into  the  facts.  It  would  be  more  logical  to  take  the 
law  first,  to  have  the  light  before  beginning  to  walk. 
He  confessed  it  was  not  much  in  his  way  to  travel 
out  of  the  facts  before  him  into  a  general  pxposition 
of  the  law,  but  on  this  occasion  he  had  heanl 
doctrines  broached  by  the  learned  gentleman  who 
appeared  for  the  complainant  that  he  should  be 
sorry  to  Indorse,  and  still  more  sorry  if  they  went 
forth  as  having  been  stated  in  court  without  any 
comment  being  made  by  the  magistrate.  He  con- 
fessed he  was  most  astonished  to  hear  doctrines  put 
forward  which,  if  accepted  generally,  the  very 
foundations  of  society  would  be  broken  down,  and 
the  quiet,  industrious  subjects  of  the  Queen  would 
be  exposed  to  the  attacks,  and  be  laid  at  the  mercy, 
of  a  rabble— the  verv  scum  and  sefuse  of  society. 
He  did  not  mean  hara-working  men  and  mechanics, 
he  meant  thieves,  ruffians,  and  those  of  that  class, 
to  be  found  always  numerous  and  ready  for  dis- 
turbance in  a  town  like  this.  Let  us  see  the  state 
of  the  law  with  regard,  first,  to  the  private  sub- 
i^cts  of  the  Queen,  and  next  with  regard  to  constables. 
He  would  not  give  any  notions  of  his  own.  He 
would  give  the  very  words  uttered  by  some  of  the 
greatest  judges  that  ever  adorned  the  bench.  The 
law,  as  laid  down  by  them,  had  been  acted  upon  for 
centuries  by  our  forefathers,  who  were  not  either 
careless  of  their  own  liberties  or  those  of  their 
fellow-subjects—it  had  been  acted  upon  from  the 
reign  of  Queen  Elizabeth  down  to  our  own  time. 
It  would  be,  in  his  judgment,  and  in  the  judgment 
of  all  reasonable  men,  better  to  keep  to  old  land- 
marks than  to  encourage  doctrines  which,  if  once 
accepted,  would  lead  to  nothing  but  scenes  of 
murder,  riot,  and  bloodshed.  It  appeared  to  have 
been  doubted  that  the  police  had  a  right  to  disperse 
a  disorderly  mob.  Here  is  the  law  on  that  point. 
By  the  common  law  the  sheriff,  constables,  and 
other  peace  officers  may  and  ought  to  do  all  that  in 
them  lies  towards  the  suppressing  of  a  riot,  and 
may  command  all  other  i)er80us  to  assist  therein : 
(I  Haw.  c.  65,  s.  11.)  Any  private  person,  and  this 
includes  the  military,  may  lawfully  and  ought  to 
endeavour  to  suppress  a  riot  without  the  intervention 
of  a  magistrate  by  staying  those  whom  he  shall  see 
engaged  therein  from  executing  their  purpese,  and 
also  by  stopping  others  whom  he  shall  see  coming  to 
join  them,  and  by  using  arms  for  this  purpose  or  for 
self-defence,  if  it  become  necessary :  rPopham,  121 ; 
KeL  76.)  These  extracts  conclusively  answer  the 
assertion  that  an  order  given  for  suppressing  a 
riotous  assembly  was  an  unlawful  order,  and  that, 
consequently,  all  acts  done  under  that  order  were 
illegal.  The  extract  showed  the  contrary— that  it 
was  not  only  the  duty  of  constables  to  act  towards 
the  suppression  of  a  riot,  but  that  a  private  person 
not  a  constable  was  also  empowered  to  do  the  same 
thing.  It  followed  that,  it  being  the  duty  of  a  con- 
stable to  suppress  and  disperse  a  riotous  assemblage, 
he  was  justified  in  acting  to  the  best  of  his  ability 
to  effect  his  object  to  repress  force  by  force,  and  in 
case  of  need  to  use  the  oest  means  in  hit  power  to 


save  his  life  if  attacked.    That  was  the  law  of 
England.    Hie  Commissioners  of  Police,  ihe  super- 
intendent, the  inspector,  and  the  sergeant,  had  a 
right  to  issue  orders  to  their  subordinate  oflicers  to 
disperse  ariotous  and  tumultuous  assemblage.  There 
was  a  double  tie  on  them  as  private  individuals  and 
as  police  officers.    With  respect  to  what  constituted 
a  tumultuous  assemblage,  if  three  or  more  persons 
do  anything  that  may  be  lawfully  done  in  a  peaceable 
manner  in  a  tumultuous  and  violent  manner,  they 
are  as  properly  rioters  as  if  the  act  intended  to  be 
done  by  them  were  never  so  unlawful :  (1  Haw.  c. 
65,  s.  7.^    And,  per  curiam,  if  one  goes  to  assert  hi| 
right  with  force  and  violence  he  may  be  guilty  of  a 
riot:  (ante,  734.)    Further,   any  meeting  was  an 
unlawful  assemb(v  which,  according  to  the  opinion 
of  rational  and  firm  men,  was  likely  to  produce 
danger  to  the  tranquillity  and  peace  of  the  neigh- 
bourhood.   And,  '*  wherever  the  intention  of  such 
an  assembly  is  to  redress  public  grievances,  as  to 
pull  down  inclosures,  &c.,  it  is  high  treason."    He 
would  now  come  to  the  facts  of  the  case,  previously 
remarking  that  Mr.    Wontner  had  not  product 
direct  evidence  to  negative  the  evidence  as  to  the 
constable  striking  the  complainant.    He  appeared 
desirous  of  showing  that  if  the  witnesses  for  the 
prosecution  had  b^n  mistak?n  on  one  point  thej 
might  have  been  mistaken  on  another,  namely, 
whether  the  defendant  really  struck  the  blow.    C^ 
tainly  if  the  witnesses  had  misled  hdpa  as  to  the 
state  of  facts,  he  should  not  be  disposed  to  |daoe 
much  reliance  on  their  evidence  in  respect  to  the 
assault.     The  witnesses  for  the  complainant  all 
declare  there  was  no  particular  mob  at  the  Marble 
Arch — no  riot  at  all — they  were  walking  at  their 
ease,  and  this  was  at  the  time  when  the  old  man  was 
said  to  have  been  knocked  down.    He  had  heard  a 
good  deal  of  sympathy  expressed  for  this  old  man,  he 
should  have  been  glad  to  hear  a  word  of  commiseration 
for  the  poUcemnn  who  were  strUckdown  by  stones  and 
bricks — men  who  were  not  there  from  their  own 
choice,  but  in  the  discharge  of  their  duty — and  judg* 
ing  from  his  own  feelings,  he  had  no  doubt  those  men 
would  ten  thousand  times  rather  expose  their  lives 
in    actual    battle   or    throw   themselves    into  the 
current  of  a  heady  fight,  where  blood  was  given  and 
taken  freely,  than  stand  up  to  receive  blows  and 
insults  which  they  were  not  allowed  to  return.    He 
had  seen  that  the  conduct  of  the  police  had  gained 
in  high  quarters  applause  and  admiration.    As  far 
as  hiH  own  personal  observations  went,  while  he  saw 
last  week  one  or  two  men  placed  in  the  dock  show- 
ing slight  iiguries,  he  noticed  that  the  policemen 
who  brought  them  up  had,  many  of  them,  hospital 
bandages  on  with  cut  heads  and  wounds  pitiaUe  to 
see,  and  yet   not  a  word   of   commiseration  was 
spoken  on  their  behalf.    With  referenoe  to  the  evi- 
dence for  the  defence,  that  completely  contradicted 
the  evidence  given  by  the  witnesses  for  the  prosecu- 
tion.   There  was  a  tumultuous  mob  which  the  con- 
stable with  others  was  engaged  in  dispersing,  he  was 
in  the  execution  of  his  duty,  and  the  summons  must 
be  discharged.    At  the  same  time  he  would  just  say 
to  the  prosecutor,  Bir.  Mortimer,  before  he  left  the 
court,  that  should  he  find  himself  in  a  position  where 
riotous  proceedings  were  goiLg  on,  and  should  he 
happen  to  be  struck,  don*t  blame  the  constable  who 
has  given  you  a  chance  blow,  but  blame  those  who 
turned  loose  the  scum  and  refuse  of  the  town  on 
the  peaceable  inhabitants  of  London. 
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COUBT   OF  aUSBK'S  BfiNCH. 

(IRELAND.) 
Bcportod  by  Williax  Woodlock,  Barrteter-ftt^Law. 

Apnl  27  and  2S,  1866. 

Thb  Babl  of  AjmuM  (App.) ;  no  Reap. 

Sib  Edwabd  MxcNAaHrBB  (App.) ;  no  Reap,  (a) 

Finery— Excbuive  right  offiahing  in  river  and  tribu- 
Uaut—Estuary^ik.  26  ^  27  Vict  e  114,  a.  8. 

i4  /wrsofi  having  the  exchinve  right  of  ^fishing  in  a  river 
and  its  tributariesj  ao  far  a»  the  same  are  frequeated 
bf  sabmnij  is  laithin  the  provisions  in  sect  8,  of  stat. 
26  4-27  Vict,c.\\i. 

Tkers/orey  where  a  person  had  the  exdusive  right  of 
fahing  tn  a  river  up  to  a  fall  above  which  salmon 
eadd  not  gety  a  bag-net  placed  by  kim  in  the  river  was 
90t  affected  by  reason  of  his  not  having  the  exdusive 
fight  of  fishing  in  the  river  and  its  UVmtaries  above 

The  provision  at  the  end  of  sect  3  of  stat  26  ^  27 
Vict,  c.  114,  for  the  case  of  a  person  having  the 
exdusive  right  of  fishing,  does  not  apply  to  or  render 
legal  a  bag-net  placed  in  the  estuary  of  a  river. 

The  fiwt  of  these  appeals  was  brought  by  the 
Earl  of  Antrim  against  a  decision  of  the  Special 
Gommisaioners  of  Irish  Fisheries  abating  two  fixed 
nets  of  (he  app.,  one  called  **  the  Glenarm  fixed 
net»"  in  the  bay  of  Glenarm,  and  the  other  called 
"  the  CamU)ugh  fixed  net,'*  in  the  bay  of  Camlough, 
both  in  the  county  of  Antrim.  The  second  Uppeal 
was  brought  by  Sir  Edward  MacNaghten  against  a 
decision  of  the  commissioners  abating  two  fixed 
nets  called  "the  Portballintrae  and  Blackrock 
fixed  nets,"  also  in  the  county  of  Antrim. 

The  special  case  in  the  Earl  of  Antrim's  appeal 
was  aa  follows  :— At  a  meeting  of  the  said  commis- 
aioners  holden  in  Ballymoney,  in  said  county  on 
30th  Aug.  1864,  the  app.  being  the  party  interested 
in  and  using  said  weirs  or  fixed  nets  having  been 
duly  summoned  by  two  several  summonses  to  api)ear 
before  the  commissioners,  "  that  there  might  be  then 
and  there  inquiriea  touching  the  legality  or  illegality 
of  said  weirs  or  fixed  nets,  and  that  a  decision 
might  be  made  by  the  commissioners  with  respect 
to  their  abatement  or  remoTal,"  appeared  personally 
snd  with  counsel  and  solicitor,  and  no  pei-son 
appeared  in  opposition  to  the  said  app;  and  the 
app.  insisted  on  the  right  to  maintain  and  use  said 
fixed  neto  under  the  18th  section  of  the  6  &  6  Vict, 
c.  106,  by  reason  of  their  being  erected  by  him 
within  the  limits  and  bounds  of  a  several  fishery  to 
which  the  app.  claimed  to  be  entitled  along  the  estuary 
•nd  part  of  the  sea  coast  in  and  upon  which  said 
axed  nets  were  erected.  The  title  to  both  the  nets 
tnd  the  evidence  connected  with  them  being  sub- 
itaotially  the  same,  the  two  cases  were  tried  together 
by  consent,  and  a  joint  case  for  appeal  is  therefore 
•tated.  Both  said  nets  were  bag  nets.  The  Glen- 
arm net  was  situated  in  Glenarm  bay,  within  the 
boundary  of  the  estuary  of  the  Glenarm  river,  as 
aeflned  and  marked  out  by  the  said  commissioners 
tor  the  purposes  of  the  Salmon  Fishery  Acts,  and 
within  three  miles  of  tlie  mouth  of  said  river 
Mao  defined.  The  Carnlough  net  was  situate  in 
Camlough  bay,  outside  the  boundary  of  the  said 
estuaiy  of  the  Glenarm  river  as  marked  out  as 
Moresaid,  but  within  three  miles  of  the  mouth 
of  said  river  as  so  marked  out,  and  within  the 
spsoe  shown  by  said  commissioners  on  a  map 
(with  reference  to  whidi  the  boundaries  were 
marked  out  and  defined),  as  that  within  which  it 
was  prohibited  to  use  or  erect  bag  nets.    The  app. 
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proved  a  title  to  a  several  fishery  in  Glenarm  bay 
and  Carnlough  bay  respectively,  and  a  right  to  use 
and  erect  said  nets,  under  the  18th  section  of  the 
5   &    6  Vict.  c.  106;    and    the    question    as    to 
their  legality  or  illegality  turned  entirely  upon  the 
true  construction  of    the    26    &  27  Vict.  c.  114, 
s.  3,  and  the  right  of  the  app.  to  maintain  said  net 
by  virtue  of  his  rights  in  the  Glenarm  river.    It  was 
proved  that  the  Glenarm  river  was  formed  bv  the 
junction  about  five  miles  from  its  mouth  oi  two 
rivers,  one  called  on  the  ordnance  map  the  Linford 
water  or  river,  and  called  by  one  of  the  witnesses 
Mullaghsandalf  and  the  other  called  the  O  wencloghy. 
Each  of  these  rivers  takes  its  rise  about  five  imles 
higher  up  than  the  junction,  and  between  it  and  the 
rise   receives    several    tributaries,  through  one  of 
which  the  waters  of  Lough  Duff  flow  into  the  former 
river.    Between  the  junction  and  the  mouth  of  the 
Glenarm  river  the  Altmore  river  falls  into  it,  aa 
shown  on  the  ordnance  map,  but  it  was  not  referred 
to  in  the  course  of  the  inquiry.    It  appeiured  from 
the  evidence  that  a  short  distance  below  the  junction 
there  is  a  waterfall  of  about  fifteen  feet  high  called 
"  the  Salmon  Leap,"  above  which  at  present  salmon 
could  not  go ;  that  a  little  higher  up  than  the  junc- 
tion there  was  on  the  Linford  water  or  river  a  fall 
called  the  "Bull's  Eye,"  about  forty  feet  high  over 
which  at  present  salmon  could  not  pass  up ;  and  a 
gamekeeper   of  the  app.  who   knew  the  river  for 
thirty-two    years   proved    that   on   one   occasion 
only  had  he   seen   a  salmon  above   "the   Salmon 
Leap,"    and    that    was    some   years    since    when 
an  lUteration  had  been  made  in  "  the  Salmon  Leap  " 
for  the  purpose  of  allowing  the  fish  to  ascend,  but 
that  some  blasting  afterwards  took  place  at  "  the 
Salmon  Leap"  wluch  injured  it  for  the  passage  of 
salmon,  and  that  they  cannot  now  pass  up.    It  was 
further  proved  that  the  Glenarm  river,  between  its 
mouth  and  the  junction,  and  from  the  junction  for 
a  part  of  the  way  to  the  source  of  the  O  wencloghy 
branch,  runs  through  the  demesne  and  grounds  of 
the  app.,  and  that  he  exercised  the  sole   right  of 
fishing  and  giving  permission  to  fish  iu  that  part ; 
but  that  the  upper  part  of  that  branch  and  its  tribu- 
taries were  the  property  of  other  persons,  part  of  it 
having  been  sold  to  Sir  £.  Coey  by  the  app.  and 
his  family.    It  was  also  admitted  that  the  Linford 
water  or  Mullaghsandai  branch  above  the  junction, 
which  is  about  seven  miles   long,  belongs    to   a 
gentleman  of  the  name  of  Agnew.    Upon  the  above 
facts  it  was  contended,  upon  behalf  of  the  app., 
that,  inasmuch  as  he   had  the  exclusive  right  of 
catching  salmon  in  that  portion  of  said  Glenarm 
river  and  the  O wencloghy  branch  of  it  as  aforesaid, 
upon  which  alone  salmon  were  now  to  be  found,  he 
had  according  to  the  true  construction  of  the  proviso 
in  the  3rd   section  of  26  &  27  Vict,  c  114,    the 
exclusive     right    of     catching     aalmon    in    the 
whole    of     the     river    Glenarm,     including     aU 
lakes   and   tributaries  in  its   course,  and  that  he 
was  therefore  entitled  to  maintain  said  nets  by 
reason  of  said  proviso,  notwithstanding  that  same 
were  within  three  miles  of  the  mouth  of  3iq  Glenarm 
River,  as  defined  as  aforesaid.     It  was  further  con- 
tended with  respect  to  the  Glenarm  net  that  inas- 
much as  the  said  app.  had  such  exclusive  right  as 
aforesaid  he  had  a  right  to  maintain  such  Glenarm 
net  by  reason  of  said  proviso,  notwithstanding  that 
same  was  situated  in  the  estuary  of   said  river 
Glenarm  as  marked  out  as  aforesaid ;  but  the  com 
missioners  held  that  the  app.  had  failed  by*  proof  of 
the  facts  above  stated  to  establish  such  exclusive 
right  of  catching  salmon  as  is  required  by  said  pro- 
viso ;  and  even  if  he  had,  yet  that  tha  Glenarm  bag 
net  being  within  the  estuary  of  said  Glenarm  Biver, 
as  marked  out  as  aforesaid,  was  illegal  within  the 
enactments  of  said  drd  section.     The  app.  then 
offered  to  give  evidence  to  show  that  the  Carnlough 
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net  was  situated  more  than  three  miles  from  the 
mouth  of  said  river  Gienarm,  as  defined  by  the 
commissioners,  and  from  the  point  fixed  by  them  from 
which  the  distances  for  the  purposes  of  the  Salmon 
Fishery  Acts  were  to  be  measured;  but  the  commis- 
sioners held  that  the  definitions  and  boundaries 
marked  out  by  them,  and  the  points  from  which 
distances  were  to  be  measured,  as  shown  on  the 
map  referred  to  in  their  definition  used  by  the  app., 
and  duly  published  as  required  by  the  statutes,  was 
oonclusiye  evidence  upon  said  inquiry  under  the 
9th  section  of  the  8  &  9  Vict.  c.  108,  and  the  83rd 
section  of  26  &  27  Vict,  c  114,  as  to  the  said  Cam- 
lough  net  being  within  three  miles  of  the  mouth  of 
said  Gienarm  river,  and  they  recused  to  receive  any 
evidence  of  the  distance  by  measurement  dehors  said 
definition  and  map,  or  to  show  that  the  principle  of 
measurement  they  had  adopted  was  wrong ;  and  they 
ordered  both  said  nets  Co  be  abated  and  removed.  The 
app.  being  aggrieved  bpr  the  said  decision  applied  to 
the  commissioners  within  the  time  required  by  and  in 
accordance  with  the  provisions  of  the  Salmon 
Fishery  (Ireland^  Act  1863,  to  settle  a  special  case 
by  way  of  appeal  for  the  Court  of  Q.  B. ;  and  the 
commissioners,  in  compliance  with  said  application, 
submit  the  above  facts,  with  the  grounds  of  their 
decision,  for  the  consideration  of  said  court,  the 
question  being  whether,  upon  the  above  facts,  the 
decision  of  the  commissioners  was  correct.  If  so, 
it  is  to  stand ;  but  if  not,  such  order  is  to  be  made 
as  the  court  shall  think  right. 

The  special  case  in  Sir  Edward  MacNaghten's 
appeal  was  as  follows :— At  a  meeting  of  the  said 
commissioners  holden  at  Ballymoney,  in  said  county, 
the  30th  Aug.  1864,  the  app.,  being  the  party  in- 
terested in  the  using  said  weir  or  fixed  net,  having 
been  duly  summoned  to  appear  before  the  commis- 
sioners *Hhat  there  might  then  and  there  be  an  in- 
quiry touching  the  legality  or  iilegolily  of  said  weir  or 
fixed  nel^  and  that  a  decision  might  be  made  by  the 
commissioners  with  respect  to  its  abatement  or  re- 
moval," appeared  personally  and  with  counsel  and 
solicitor,  and  no  person  appeared  to  oppose  said  case. 
And  the  app.  insisted  on  the  right  to  maintain  and 
use  said  weir  or  fixed  net  under  the  18th  section  of 
the  5  &  6  Vict.  c.  106,  by  reason  of  its  being  erected  by 
him  within  the  limits  and  bounds  of  a  several  fishery 
to  which  the  app.  claimed  to  be  entitled  along 
the  estuary  in  which  said  nets  were  erected.  In  these 
cases  the  title  and  question  being  the  same  the  cases 
were  by  consent  heard  together,  and  therefore  a  joint 
case  for  appeal  is  stated.  It  was  proved,  and  the 
commissioners  decided,  that  Sir  E.  MacNaghten 
was  entitled  to  a  several  fishery  in  the  river  Busli, 
and  had  the  exclusive  right  of  catching  salmon  in  the 
whole  of  said  river,  including  all  tributary  rivers  and 
lakes  upon  its  course ;  and  that  the  said  nets,  which 
were  bag  nets,  were  situated  within  the  estuary  of 
the  river  Bush,  as  the  same  was  duly  fixed,  marked 
out,  and  defined  by  the  said  commissioners  pursuant 
to  the  statutes  in  that  behalf,  and  also  within  three 
miles  of  the  mouth  of  the  said  river,  as  so  defined  and 
marked  out ;  audit  was  contended  that  upon  that  state 
of  facts  they  were  legal  under  theproviso  at  the  end  of 
the  3rd  section  of  the  26  &  27  Vict.  c.  114  (notwith- 
standing their  being  within  the  estuary  as  aforesaid, 
and  therefore  illegal  vrithin  the  enactment  in  the 
first  part  of  the  3rd  section);  but  the  commis- 
sioners held  and  decided  otherwise,  and  ordered 
that  the  -nets  should  be  abated  and  removed.  The 
app.,  feeling  aggrieved  by  the,  said  decision,  has 
applied  to  the  commissioners  within  the  time  re- 
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said  court,  the  question  being— whether,  upon  the 
above  facts,  the  decision  of  the  commissioners  was 
correct?  If  so,  it  is  to  stand;  but  if  not,  such 
order  is  to  be  made  as  the  court  shall  think 
right. 

Brewster^  Q.  C.  and  Harruonj  Q.  C.  for  the  apps.-- 
The  commissioners  had  no  right  to  state  anytlUng  in 
their  special  case  about  ^e  Altmore  River ;  neither 
it  nor  the  ordnance  map  was  referred  to  below.  With 
respect  to  the  Camlough  net,  the  commissionera 
were  wrong  in  holding  their  map  conclusive  as  to 
the  net  being  within  three  miles  of  the  mouth  of 
the  river.    At  all  events  Lord    Antrim  must   be 
taken  as  having  the  sole  right  of  fishing  in  the 
river  and  its  tributaries.    The  case  shows  that  he 
has  that  sole   right  in  as  much  of    the  river  aa 
sahnon  can  get  at,  and  it  would  be  unreasonable  to 
hold  that  he  can  be  affected  by  the  proprietorship 
of  streams  which  are  above  an  obstacle  that  salmon 
cannot   get  over.    The  word  'tributary"  in  the 
third  section  must  mean  a  tributary  where  salmon 
can  go  and  breed.    Supposing  a  gentleman  had  the 
sole  right  ef  fishing  in  the  river  up  to  the  Powers- 
court  Waterfall,  could  that  right  be  affected  because 
he  was  not  the  owner  of  some  of  the  little  mountain 
streams  which  fall  into  the  main  river  above  the 
fall?    The  proprietors  above  such  an  insuperable 
obstable  cotud  not  be  injured  by  any  nets  below. 
As  to  the  Gienarm   net,  there  is    no  reason   for 
abating  a  net  in  the  estuary,  when  outside  of  the 
estuary,  and  even  within  the  three  mile  limit,  if  we 
are  right  in  our  contention  on  the  Carnlough  net, 
we  could,  as  sole  proprietors  of  the  right  of  fishing, 
put  as  many  nets  as  we  like. 

i/t/Zs  for  the  Attorney-General. — ^As  to  the  Cam- 
lough net,  the  court  must  decide  upon  the  plain 
words  of  the  Act,  which  exempt  from  illegality, 
only  in  the  case  of  a  river  "  in  the  whole  of  whicji, 
including  aU  its  tributary  rivers  and  lakes  upon  its 
course,  the  proprietor  of  such  bag-net  has  the  ex- 
clusive right  of  catching  salmon."  The  case  shows 
that  that  state  of  facts  does  not  exist  here.  The 
obstacle  spoken  of  in  the  case  may  be  removed.  As 
to  the  Gienarm  net,  it  is  expressly  found  to  be 
within  the  estuary,  and  the  exception  at  the  end  of 
the  third  section  does  not  apply  to  nets  so  placed. 

O'Brii^n,  J. — In  this  case  of  Lord  Antrim's  there 
were  two  bag-nets,  one  the  Gienarm  bag-net,  and  the 
other  the  Carnlough  hag-net.  They  were  both  de- 
clared illegal,  but  on  different  grounds.  The  Gien- 
arm bag-net  is  found  to  be  within  the  estuary.  The 
Carnlough  bag-net  is  found  to  be  within  three  miles 
of  the  mouth  of  the  river.  As  to  the  Camlough 
bag-net,  it  is  contended  by  Lord  Antrim  that  as  he 
is  the  owner  within  the  third  section,  as  he  has  the 
exclusive  right  of  catching  salmon  in  the  whole  of 
that  river,  therefore  his  net  was  saved  by  the  ex- 
ception in  that  section.  Now,  it  is  clear  that  he  is  the 
owner  of  the  entire  of  the  soil  of  the  river,  and  has 
the  exclusive  right  of  fishing  up  to  the  *'  Salmon 
Leap,**  where  there  is  a  fall  of  fifteen  feet.  Beyond 
that,  there  is  a  junction  of  two  streams,  and  the 
soil  on  one  side  of  the  river  in  each  belongs  to  other 
proprietors,  and  of  course  if  he  cannot  establidi  his 
right  to  the  benefit  of  these  sections  by  reason  of 
having  the  sole  right  of  fishing  up  to  the  "  Salmon 
Leap,"  his  case  fails.  Now  tibere  would  be  a  good 
deal  of  difficulty  in  getting  over  the  ol>jection  lelied 
upon  by  Mr.  Mills.  But  having  regard  to  the  pur- 
pose for  which  this  legislation  was  made,  we  cannot 
give  a  technical  construction  to  the  Act.  Cases 
were  put  yesterday  of  little  driblets  of  streams 
falling  into  the  upper  part  of  a  river.  There  was  a 
case  put  by  Mr.  Harrison,  of  Powerscourt  Water* 
,  fall,  where  a  stream  above  the  fall  is  a  tcibutaiy 
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bat  it  would  be  absurd  to  say  that  a  person  having 
the  exclusive  right  of  fishing  below  the  fall  would 
be  affected  by  not  having    that  right  above  it. 
Hariog  regard  to  the  rights  of  the  parties,  and  that 
it  was  intended  for  the  benefit  and  protection  of  the 
persons  above  that  a  bag-net  should  not  be  placed 
within  three  statute  miles  of  the  mouth,  we  do  not 
think  that  parties  above  this  fall  can  be  injured  in 
this  instance.    The  case  finds  in  express  terms  that 
no  salmon  can  now  pass  up  beyond  Uiat  fall  called 
the  "  Salmon  Leap."    It  is  true  that  on  one  occasion 
one  salmon  was  seen  above  it  during  the  time  that 
some  alterations  were  made  in  the  passage,  but 
Afterwards  the  passage  for  salmon  was  broken  up, 
and  they  now  cannot  pass.    It  has  been  suggested 
that  at  some  time  hereafter,  by  some  act  of  Lord 
Antrim,  which  is  not  very  likely,  as  it  is  against 
bis  own  interest,  or  by  some  convulsion  of  nature, 
a  gap  might  be  made  for  the  salmon.    We  are  not 
to  speculate  on  that,  but  to  decide  on  the  present 
state  of  affairs;  and  it  being  found  by  the  case 
that  no  salmon  can  pass  up,  we  think  that  for  the 
purposes  of  this  section  we  may  hold  Lord  Antrim 
as  having  the  exclusive  right  of  catching  salmon  in 
the  river,  and  such  parts  of  the  tributaries  as  the 
salmon  can  get  at.    There  was  a  reference  in  the 
case,  not  very  regular,  perhaps,  to  another  river 
which  was  not  referred  to  on  the  hearing  below.    It 
is  enough  for  us  to  say  that  the  case  must  be  con- 
sidered on  the  evidence  adduced  before  the  com- 
missioners, and  we  should  not,  in  justice  to  the 
parties  decide  on  a  matter  which  was  not  before  the 
conrniissioners.      That    decides  as  to  both  these 
weirs  upon  this  point.    As  to  the  Camlough  weir, 
there  is  no  other  objection,  except  whether  it  is 
within  three  miles  of  the  mouth  of  the  river.    The 
question  on  this  was  the  same  as  that  which  we 
hare  just    decided   in    Hoddei's  case.     It  is  not 
necessary  for  us  to  decide  that  point  as  to  either 
weir.    If  it  was,  we  should  follow  the  decision  in 
Hodder*$  case.    Therefore,  so  far  as  Camlough  bag- 
net  goes,  the  order  below  must  be  reversed.    With 
respect^  however,  to  the  Glenarm  bag-net  the  case 
is  different.    That  is  expressly  found  to  be  within 
the  estuary.     The  argument  as  to  this  did  not 
occupy  much  time,  and  the  grounds  put  by  Mr. 
Mills  were  not  answered.    It  is  admitted  that  the 
17th  section  of  the  last  Act  gave  the  commissioners 
power  of  defining  conclusively  what  was  the  estuary 
and  the  mouth  of  the  river.    It  gave  them  that 
power.    That  being  so,  I  believe  there  is  no  con- 
troYersy  on  that  part  of  the  case.     We  have  to 
consider  whether  there    is  anything  in  the  case 
respecting  this  bag-net  to  take  it  out  of  the  third 
section.    It  is  said  that  it  is  declared  to  be  illegal 
as  being  within  three  statute  miles  of  the  mouth 
of  the  Viver,   and    therefore    tiiat    Lord  Antrim 
is  entitled    to    be    wiUiin    the   benefit    of   the 
third  section;  but  it  is  declared  illegal  also  by 
reason  of  its  being  within  the  estuary  of  the  river ; 
and  the  benefit  of  the  proviso  is  expressly  confined 
to  cases  where  the  only  reason  for  the  net  being 
illegal  is  its  being  within  three  miles.    It  says  that 
**  after  the  passing  of  this  Act  no  bag-net  ahall  be 
placed  or  allowed  to  continue  in  any  river  or  the 
estuary  of  any  river,  as  such  river  or  estuary  bas 
been  defined  by  the  Ck>mmissioners  of  Fisheries,  or 
shall  be  defined  by  the  commissioners  under  this 
Act,  or  within  a  distance  of  less  than  three  statute 
miles  from  the  mouth  of  any  river  as  defined  as 
aforesaid ;  **  and  then  it  provides  *'  that  no  bag-net 
now  legally  existing  shall  be  liable  to  be  abated  or 
removed,  or  be  deemed  illegal  under  this  Act,  by 
reason  of  its  bdng  within  three  miles  of  the  mouth 
of  a  river,  in  the  whole  of  which,  including  all 
tributary  lakes  and    rivers    upon  its  course,   the 
proprietor  of  such  bag-net  has  the  exclusive  right 
of  catching  salmon.*    That  leaves  untouched  the 


illegality  by  reason  of  being  with  the  estuary. 
Therefore  I  think  the  decision  of  the  commissioners 
was  right  on  that  subject.  As  to  Sir  E.  M*Naghten's 
weirs  we  were  told  that  both  the  nets  were  within 
the  estuary,  and  therefore  the  observations  I  have 
made  as  to  the  Glenarm  bag-net  in  Lord  Antrim's 
case  apply,  and  the  decision  must  be  affirmed.  In 
Lord  Antrim's  case,  therefore,  our  ruling  is  to  affirm 
the  decision  of  the  commissioners,  so  far  as  it 
declares  the  Glenarm  bag-net  illegal  as  being  with- 
in, the  estuary,  and  to  reverse  it  as  to  the  other 
ground  and  as  to  M*Naghten's  case  we  affirm  the 
decision. 

FiTzoBBALD,  J.— I  coucur  with  the  judgment  of 
the  court.  The  first  question  I  should  consider  as 
one  of  considerable  doubt ;  but  the  better  opinion 
seems  to  be  the  one  that  has  been  arrived  at.  I 
may  state  that  if  it  had  not  been  for  the  finding  of 
the  commissioners,  in  point  of  fact,  I  should  doubt 
the  existence  of  this  insuperable  obstacle.  The 
name  the  place  had  in  the  country  is  '*  the  Salmon 
Leap,"  which  evidently  points  to  the  salmon  getting 
over  it.  But  the  commissioners  have  found  that  it 
is  a  difficulty  over  which  the  salmon  do  not  and 
cannot  get.  There  is  a  finding  that  Lord  Antrim 
has  in  these  bays  and  in  this  river  the  sole  and 
exclusive  right  of  fishing  for  salmon.  I  think, 
though  not  without  doubt,  that  we  should  not  in  a 
case  of  this  kind  involving  private  rights,  adhere 
too  strictly  to  the  words  of  the  Act.  On  the  strict 
words  of  the  Act  the  commissioners  were  right. 
But  having  regard  to  the  provisions  of  this  Act, 
and  the  language  of  the  5  &  6  Vict.,  the  words  may 
mean  "  having  an  exclusive  right  of  fishing  on  the 
river  so  far  as  it  is  frequented  by  salmon."  On  the 
other  point  I  entertain  no  doubt.  This  bag-net  is 
a  very  destructive  engine,  and  all  the  more  so  the 
closer  it  is  to  the  mouth  of  the  river,  and  I  can 
understand  how,  for  public  purposes,  the  party 
should  be  prevented  from  destroying  the  fi^  by 
catching  them  in  the  mouth  of  the  river,  or  up 
from  it  or  near  it,  and  we  must  hold  that  catching 
them  in  the  estuary,  even  though  the  party  has 
there  an  exclusive  right  of  fishing,  is  in  contra- 
vention of  the  Act  of  Parliament.  With  respnect  to 
what  has  been  said  as  to  the  commissioners 
mentioning  in  their  case  a  stream  which  was  not 
mentioned  below,  I  must  say  that  I  think  they 
were  right,  as  a  description  of  the  place,  to  refer  to 
the  Altmore  stream.  It  is  their  duty  to  give  a 
description  of  the  place,  where  the  weirs  are 
situated,  and  in  that  view  they  were  right. 


OOVBT  OF   EXOHECITJEB. 

(IRELAND.) 
Beported  bj  W.  A.  Sabokht,  Eiq^,  BarriBter«t-Law. 

(Before  the  Full  Coubt.) 

King  v.  Pob.  (a) 

Demurrer — Forcible    removal  from  church — BiglU    of 
magistrate  to  arrest  on  vieio-S  Cfeo.  1,  c.  5,  «.  14. 

A,  entered  a  church  during  the  celebration  of  Divine 
service,  and  though  offered  a  seat  bv  the  church- 
warden, went  into  another  seat  aUocated  to  ^  a 
parishioner,  and  refused  to  leave  it  notwithstanding 
the  remonstrances  of  the  churchwarden;  and  deft,, 
who  was  a  J,  jP.,  and  present  at  the  time, 
thereupon  took  him  into  custodg,  and  kept  him  in 
custoay  until  the  clergyman  and  churchwarden 
should  swear  informations  against  him,  which  theg 
did;  and  on  plt,*s  not  getting  two  sureties,  as  provided 
by  6  Geo,  1,  c.  5,  deft,  committed  him  to  gaoL    Pit. 

(a)  From  the  Irish  Jurist^  by  pennlaskNi. 
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brought  cm  action  then  against  de/i.  for  assault  and 
false  imprisonment,  and  deft,  pleaded  the  above  facts  : 

HeU  on  demurrer  to  the  defences,  that  they  must  be  set 
aside  as  not  justifying  the  assault  or  even  the  falae 
imprisonment,  as  deft  had  not  brought  the  offence 
charged  against  pit.  within  the  provisions  of  the  Act. 

Qjaare,  if  a  magistrate  has  a  right  to  arrest  a  person 
guilty  of  a  misdemeanor  before  his  eyes,  where  there 
Mas  not  been  any  breach  of  the  peace  actual  or 
apprehended. 

ThiB  was  a  demtirrer  to  defences. 

The  first  count  of  the  summons  and  plaint  was  as 
follows : — Henry  Harrington  Foe,  the  deft.,  is  sum- 
moned to  answer  the  complaint  of  William  Kinf;, 
the  pit.,  who  complains  that  deft,  on  the  8th  Jan. 
1866  assaulted  and  beat  pit.  Second  count. — And 
also  that  deft,  on  the  8th  Jan.  1865  assaulted  pit 
and  gave  him  into  the  custody  of  a  policeman,  and 
caused  him  to  be  imprisoned  in  a  police-office. 
Third  count. — And  also  that  deft.,  on  the  8th  Jan. 
1865,  maliciously  and  without  reasonable  and  pro- 
l>able  cause,  assaulted  pit.  and  caused  him  to  be 
imprisoned. 

Second  defence  to  third  count. — And  for  a  further 
defence  to  the  third  count  deft,  says  that  he  did  the 
acts  therein  mentioned  without  malice,  and  with 
Yeasonable  and  probable  cause. 

Third  defence  to  first,  second,  and  third  counts. — 
And  for  a  further  defence  to  said  first,  second,  and 
third  counts  (save  as  to  so  much  of  the  third  count 
as  charges  the  deft,  with  malice  and  want  of  pro- 
bable cause),  and  which  defence  deft  pra^s  may  be 
taken  as  pl^ed  separately  to  each  of  said  counts, 
deft,  says  that  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  in  said  first,  second,  and 
third  counts  mentioned,  the  church  of  Nenagh  was  a 
parochial  church  of  the  parish  of  NenaglLjiituated 
b  the  county  of  Tipperary,  and  one  John  Hamilton 
Dundas  and  one  Jas.  Jocelyn  Poe  were  the  church- 
wi^ens  of  said  parish,  and  had  duly  allocated 
certain  seats  in  said  church  to  Stawell  L.  Heard, 
John  J.  C.  Canning,  Robert  W.  Exshaw,  William 
Creed.  Edward  Fishboume,  Arthur  F.  Smith,  and 
Alfred  C.  English,  being  parishioners  of  said 
parish,  and  entitled  to  be  seated  in  said  church ;  and 
that  pit.  before  the  time  of  the  committing  of  said 
trespass  (although  the  said  James  JoceWn  Poe, 
being  one  of  such  churchwardens  as  aforesaid, 
offered  to  procure  for  pit  a  proper  and  convenient 
seat  in  said  church),  wilfully  of  purpose  and  con- 
temptuotisiy  in  said  church  on  the  Sabbath-day,  and 
during  the  time  that  Divine  service  was  being  cele- 
brated in  said  church,  disturbed  and  disquieted 
same  and  the  congregation  therein  by  wilfully 
getting  into  said  seats  so  allotted  to  the  said  Stawell 
L.  Heard,  John  J.  C.  Canning,  Robert  W.  Exshaw, 
William  Creed,  Edward  Fishboume,  Arthur  F. 
Smith,  and  Alfred  C.  English,  and  forcibly  keeping 
possession  thereof,  and  by  making  divers  loud 
noises,  and  by  otherwise  conducting  himself  in  an 
indecent,  irreverent,  and  unbecoming  manner; 
ifhereupon  said  James  Jocelyn  Poe,  one  of  the 
churchwardens  as  aforesaid  for  the  preserving  of 
due  decorum,  reverence,  and  decency  in  said 
church,  and  for  the  removing  of  such  inter- 
ruption of  Divine  service  and  disturbance  of 
the  cong^gation,  requested  pit.  to  leave  said  seat 
and  to  cease  said  disturbance  and  disquieting 
of  Divine  service  and  of  the  congregation,  and 
to  cease  such  indecent  and  irreverent  conduct 
as  aforesaid,  which  pit.  wholly  refused  to  do,  and 
continued  in  said  seats  disturbing  and  disquiet- 
ing Divine  service  and  the  congregation  in  said 
diurch,  whereupon  deft,  then  and  there,  being  a 
justice  of  the  peace  for  the  said  county  of  Tippe- 
rary, and  having  himself  seen  and  had  view  of  all 
pit's  said  acts  and  conduct,  and  of  the  offence  so 


committed  by  him  as  aforesaid,  and  having  tUo 
been  requested  by  said  James  Jocelyn  Foe  to  act  ai 
a  justice  of  the  peace  in  respect  of  said  acts,  and 
conduct,  and  offence  of  pit.,  did  then  and  there 
request  of  pit.  to  cease  such  indecent  and  unbe- 
coming conduct,  and  to  cease  his  interruption,  dis- 
turbance, and  disquieting  of  Divine  service  and  of 
said  congregation,  and  from  committing  such 
offences  as  aforesaid,  which  pit  wholly  refused  to  do, 
whereupon  deft,  being  such  justice  of  the  peace,  and 
having  said  view  and  personal  cognisance  of  sudi 
offences,  then  and  there  took  pit  into  custody,  and 
detained  and  imprisoned  him  for  a  time  only  rea- 
sonably sufficient  to  examine  into  such  offence  as 
aforesaid,  and  to  receive  the  informations  of  the 
Rev.  Jonathan  Christopher  Head,  who  was  one  d 
the  officiating  clergymen,  and  of  the  said  James 
Jocelyn  Poe,  touching  said  offence;  and  before 
such  a  reasonable  time  had  elapsed  the  said  Jona* 
than  Christopher  Head,  who  was  one  of  the  offi- 
ciating clergymen  in  said  church  during  the  time 
aforesaid,  and  the  said  James  Jocelyn  roe,  came 
before  deft,  then  and  there  being  such  justice  of  the 
peace  as  aforesaid,  and  then  and  there  duly  made 
oath  that  pit  had  on  the  Sabbath-day,  in  the  churdi 
of  Nenagh,  and  during  the  time  that  Divine  service 
was  being  celebrated  there,  maliciously  and  con- 
temptuously disquieted  and  disturbed  same  and  the 
congregation  therein  assembled,  and  interrupted  the 
celebration  of  Divine  service;  whereupon  deft 
called  upon  pit  to  be  bound  in  sureties  as  required 
by  the  statute  in  such  case  made  and  provided ;  and 
because  pit.  could  not  procure  such  sureties,  bat 
made  default  in  that  behalf,  deft,  duly  made  hii 
warrant  and  committed  pit  to  gaol  until  pit  should 
find  two  sureties  pursuant  to  the  form  of  the 
statute  in  that  case  made  and  provided,  which  are 
the  trespasses  in  the  first,  second,  and  third  counts 
complained  of  and  in  the  introductory  part  of  this 
plea  mentioned. 

Fifth  defence  to  first  and  second  counts.  And 
for  a  further  defence  to  said  first  and  second 
counts,  and  which  defence  deft  prays  may  be 
taken  as  pleaded  separately  to  each  of  sud 
counts,  deft  says  that  the  trespasses  therein  com- 
plained of  were  committed  prior  to  and  subsequent 
to  a  certain  committal  hereinafter  mentioned ;  and 
that  before  and  at  the  time  of  the  committing  of 
the  grievances  in  said  first  and  second  counts  men- 
tioned the  church  of  Nenagh  was  a  parochial 
diurch,  &c.  [same  as  last  plea].  And  deft  says,  as 
to  so  much  of  said  trespasses  as  were  occasioned  by 
s<dd  committal,  that  in  making  said  committal  deft 
acted  without  jurisdiction,  and  that  said  committal 
has  not  been  quashed. 

^^{^It  demurred  to  the  above  pleas,  and  hi«  gromida 
of  demurrer  were  as  follows : — As  to  second  defence 
to  third  count :  1.  That  no  ground  of  defence  is  dis- 
closed, for  deft,  while  admitting  the  assault  and 
imprisonment,  does  not  justify  either,  or  assign  any 
legal  excuse  for  committing  the  trespasses  com- 
plained of.  2.  That  deft  does  not  take  issue  upon 
any  material  or  traversable  fact  upon  which  an  issoe 
could  be  knit,  but  while  confessing  the  trespasses 
complained  of,  only  seeks  to  put  in  issue  the  motives 
bv  which  he  was  influenced.  8.  That  the  defence 
pleaded  is  wholly  irrelevant  as  regards  the  real 
cause  of  action  stated  in  the  third  count  of  the  sum- 
mons and  plaint. 

As  to  the  third  defence  to  the  first,  second,  and 
third  counts:  1.  That  the  third  defence,  which  is 
pleaded  to  the  first,  second,  and  third  counts  of  the 
summons  and  plaint  (save  as  to  so  much  of  the 
third  count  as  cnarges  aeft.  with  malice  and  want  of 
probable  cause)  professes  to  be  an  answer  to  the 
whole  of  the  trespasses  complained  of,  and  to  justify 
each  and  every  of  them,  but  does  not  disclose  any 
legal  excuse  or  justlficatiou  for  the  coiiiiiiiBilo&  of 
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the  tTPspaMes  compUined  of.  2.  That  the  third 
defence  aoeB  not  show  any  offence  committed  hy  the 
pit  for  which  he  could  be  legally  arrested  without 
a  wsrrant ;  and  it  is  not  arerred  in  said  defence  that 
pit  had  committed  a  breach  of  the  peace,  or  that 
there  was  any  reasonable  ground  for  apprehending 
that  any  breach  of  the  peace  woidd  be  committed. 
8.  That  it  is  not  shown  that  any  person  having  a 
legal  light  to  a  seat  in  said  ti^on^  was  prev^ited 
by  pit  irom  occupying  the  same,  or  that  the  church- 
wtrdens  of  said  church  or  any  other  person  haying 
lawful  authority  required  deft,  to  take  pit  into 
castody,  or  to  detain  or  imprison  him ;  and  eyen  if 
such  matters  were  shown,  still  the  alleged  conduct 
of  pit  in  the  church  would  not  haye  justified  deft 
in  arresting  him,  or  committing  the  seyend  trespasses 
complained  of.  4.  That  deft  had  no  authority  or  right 
to  detain  or  imprison  i^t.  until  he  should  ascertain 
whether  informations  would  be  sworn  against  him. 
5.  ThsX  the  matters  stated  in  the  defence  do  not 
amount  ^o  an  offence  within  the  statute  referred  to 
in  the  defence,  or  to  any  offence  for  which  pit 
oonld  be  legally  imprisoned  or  committed  as  the 
defence  admits  he  was.  6.  That  deft,  had  not  any 
authority  or  jurisdiction  under  the  circumstances 
in  defence  set  forth  to  call  upon  pit  to  be  bound  in 
raretiea,  or  to  commit  pit  to  gaol  until  be  should 
And  two  sureties,  especially  without  a  preyious 
aonnnons.  7.  That  the  warrant  of  committal  relied 
on  in  the  defence  is  irrelevant  and  void  on  the 
iKeolit. 

As  to  the  fifth  defence  to  the  first  and  second 
ooonts :  1.  That  the  fifth  defence  which  is  pleaded 
to  the  first  and  second  counts  of  the  summons  and 
plaint)  so  far  as  it  professes  to  be  an  answer  to  the 
trespasses  complained  of  prior  to  tiie  committal  to 
the  gaol   aa  m  defence  mentioned,  professes   to 
be  an    answer   to   the   whole  of    the  trespasses 
oomplained    of,   and    to   justify   the   commission 
of  each  and  eyery  of  them,  but  does  not  disclose 
any  legal  ground  of  excuse  or  justification  for  the 
oommissioa  of  the  trespasses  complained  of.    2. 
That  it  is  not  ayerred  in  said  defence  that  pit. 
had,  while  in  the  church  at  Nenagh,  committed 
any    crime   for   which    he    should    be    arreated 
without  a  warrant,  or   that  he  had  committed  a 
Imach  of  the  peace,  or  that  there  was  any  reason- 
able ground  for  apprehending  that  a  breach  of  the 
peace  would  be   committed.     8.  That  it    is  not 
ayerred  in  said  defence  that  any  person  haying 
a  legal   right    to   a   seat    in   said   church   was 
preyented  by  pit  from  occupying  the  same,  or  that 
the  churchwardens  of  said  church,  or  any  other 
person  haying  lawful  authority,  required  deft  to 
take  pit  into  custody,  or  to  detain  or  imprison  him ; 
and  even  if   such  matter  had  been  ayerred,  the 
alleged  acta  of  pit  in  the  church  would  not  haye 
wanaated  deft  in  committing  the  seyeral  trespasses 
complatned  ol.    4.  That  deft  had  no  authority  or 
right  to  detain  or  imprison  pk.  until  he  should 
ascertain    whether   informations   would  be  sworn 
against  him.    6.  That  the  matters  stated  in  the  plea 
do  not  amount  to  an  offence  within  the  statute 
therein  referred  to,  or  to  any  other  offence  for  which 
^t  oonld  be  legally  imprisoned  or  committed,  as  it 
IS  admitted  he  was.     6.  That  the  warrant  relied  on 
la  the  defence  is  yoid  and  invalid  on  the  face  of  it 
7.  That  the  committal  relied  on  in  the  fifth  defence 
vas  not  a  conviction  or  order  within  the  provisions 
of  12  Vict  c  16 ;  and  there  was  no  necessity  to 
quash  it  before  bringing  the  action.    8.  That  the 
committal  was  not  an  act  done  under  any  warrant 
V  inooess  to  compel  appearance,  nor  was  any  sum- 
BBons  leryed  on  pit  preyioua  to  such  warrant,  per- 
NDaUy  or  otherwise. 

Xooarrwith  him  J.  K   Walshe,  Q.  C),  for  pit, 
opened  toe  demaner : 


Brandi  v.  Craddock,  27  L.  J.,  N.  S.,  814,  Ex. ; 

Hall  V.  FeamUsy,  8  Q.  B.  919 ; 

Bcueley  y.  Clar&on^  8  Ley.  87 ; 

Tftrlion  v.  Fishtr,  2  Doug.  671 ; 

Weaver  y.  Ward,  Hob.  184; 

6  Geo.  1,  c  5.  8.  14 ; 

28  &  24  Vict  0.82; 

Mcdnwaring  v.  GileSf  6  B.  &  AL  856 ; 

BaickinM  v.  Coumiegne,  8  PhiL  16; 

Oreaturddn  y.  Beau'ddeu^  2  Ley.  241 ; 

Harris  y.  Drtwe,  2  B.  ft  Ad.  168 ; 

CoiUt  y.  Bailiffs  of  Shrewsbury,  2  Leon.  84. 
As  to  authority  to  arrest  without  summons  or  charge 
made: 

Atkkuon  y.  Carty,  1  Jebb  ft  Sym.  869  $ 

Windham  y.  Cla^  Oro.  Eliz.  180, 1  Ley.  187 : 

Bex  y.  Bimie,  1  Moo.  ft  Bob.  160;  s.  o.  6  Oar.  ft 
Pay.  205 ; 

Caudle  y.  Seymoitr,  1  Q.  B  889; 

8  ft  9  Vict  a  87,  sects.  56,  88. 
As  to  breach  of  peace  actual  or  apprehended : 

KinyY.  WadUy,  4  M.  ft  8.  508: 

Wheels  y.  Wmng,  9  O.  ft  P.  262; 

CwAe  y.  Leonard,  4  B.  ft  C.  851 ; 

Timothy  y.  Sin^tson,  1  Cr.  M.  ft  B.  767  ; 

TruscoU  y.  Carpenter,  1  Baym.  219 ; 

Willianu  y.  Jones,  Cas.  temp.  Hardwicke,  284. 
As  to  warrant  of  committal : 

12  Vict  c.  16  : 

Lalor  y.  Bland,  8  If.  G.  L.  R  115; 

M'Donald  y.  Bniwer,  18  Ir.  0.  L.  R.  549. 
No  name  was  inserted  in  the  warrant  of  committal, 
consequently  it  was  inyalid : 

Armstrong  y.  Tnr^uand,  9  Ir.  0.  L.  R.  82 ; 

PU^atriok  y.  Pine,  18  Ir.  G.  L  B.  82; 

Thoa^tson  y.  HahesiO,  19  0.  B.,  N.13.,  718 ; 

King  v.  Hood^  Moo.  Or.  Gas.  28L 

Byan^  contra,  in  support  of  the  pleas. — ^The  deft 
is  sued  in  the  plaint  as  a  justice  of  the  peace 
for  in  the  margin  there  is  the  addition  of  ^  Justice 
or  the  Peace'*  to  the  name  of  deft,  though  I 
admit  he  is  not  sued  as  such  in  the  bodvoi  the 
plaint  Now,  if  those  words  are  material  in  the 
plaint,  deft  should  plead  to  them,  as  he  has  done ; 
if  they  are  not,  they  are  then  a  trap  laid  by  pit,  a 
thing  which  he  should  not  be  allowed  to  do.  As  to 
the  main  point  in  the  case : 

Fviler  y.  Lane,  2  Add.  525 ; 

1  Russell  on  Grimes,  415 ; 

6  Geo.  1,  c.  5,  8. 14. 
A  justice  of  the  peace  has  authority  to  arrest  a 
person    who   has  been  guilty  of  a  misdemeanor 
before  his  eyes  : 

1  Kunn  ft  Walshe,  Jus.  of  Peace,  115, 118; 

Holjfday  y.  Oxenbridge,  Gro.  GharL  282 ;  2  Hawk. 
Pleas  of  Grown,  128. 
Aa  to  whether  deft,  had  a  right  to  detain  pit  until 
informations  were   sworn  by  the  clergyman  and 
churchwardens : 

McDonald  v.  Btdwer,  18  Ir.  G.  L.  B.  549 ; 

GraAf  y.  Hunt,  1  Ir.  Jar.  N.  S.  10 ; 

WiUwns  y.  Gletdster,  2  B.  ft  G.  699; 

Brennan  v    WilUams,  9  Ir.  G.  L. R.  Ap.  85; 

Smith  y.  Whelan,  10  Ir.  G.  L.  R.  Ap.  17. 

Walshe,  Q.  C.  in  reply. — ^Unless  the  offence  charged 
against  pit.  in  the  defences  comes  under  the  provi- 
sions of  the  Toleration  Act  (6  Geo.  1.  c.  5),  s.  14, 
there  is  no  misdemeanor  here.  Now,  there  are  two 
things  mentioned  in  the  Act,  viz.,  that  the  person 
must  come  in  contemptuously  <tnd  disturb  the  con- 
gregation ;  the  words  are  not  in  the  alternatiye. 
These  two  circumstances  did  not  occur  in  the  pre- 
sent case ;  therefore,  if  the  offence  did  not  come 
within  the  Act  referred  to,  the  whole  defence  falls 
to  the  ground.  But  I  say  further,  that  there  is  no 
authority  for  a  magistrate's  right  to  arrest  for  a 
misdemeanor  on  view:  (Bum's  Justice  of  the 
Peace,  ^*  Arrest.")  No  one  can  be  arrested  for  a  mis- 
demeanor without  a  warrant,  though  he  may  be 
for  treason  or  fdony:    (^Martin  Leese^s  oois,  Oo. 


224 


MAGISTRATES'  OASES. 


Ibbland.] 


John  Whitlbt  (app.)  v.  M^Cleane  (reap.) 


[Ireland. 


Jamea,  497.^  All  the  authorities  cited  on  the  «ther 
side  are  ola  ones,  and  do  not  apply  to  the  law  as  at 
present: 

Burton  ▼.  Henson,  10  M.  St  W.  105  ; 

Worth  ▼.  Terringtcn,  13  M.  A  W.  781; 

Ecuo  v.  Pkamer^  1  Saund.  10. 

By  the  proTlsions  of  the  statute  there  roust  be  two 
or  more  witnesses  to  prore  the  disturbance,  and  a 
magistrate  cannot  constitute  himself  into  two  wit- 
nesses, merely  because  he  has  seen  the  offence: 
(Jones  V.  Owen^  2  D.  &  R.  600.)  Unless  there  is  a 
special  authority  given  to  to  a  magistrate  to  arrest. 
Ids  seeing  a  misdemeanor  committed  amounts 
only  to  a  very  strong  case  of  suspicion.  The  plea 
does  not  justify  the  battery.  The  warrant  is  no 
justification,  for  there  is  a  blank  for  the  name  of  the 
offending  party. 

FiCKxr,  C.  B. — ^We  are  all  of  opinion  that  the 
demurrer  mtist  be  allowed.  If  pit.  wished  to  bring 
his  action  against  deft,  as  a  justice  of  the  peace, 
he  should  have  alleged  that  deft,  was  a  justice  of 
the  peace,  and  it  is  not  sufScient  that  these  words 
occur  in  the  margin.  But  pit.  did  not  proceed 
against  d^t.  as  a  justice  of  the  peace,  and  then 
deft,  cannot  rely  on  the  fact  of  his  being  a  justice 
of  the  peace  as  a  material  circumstance.  With 
respect  to  Uie  main  point  in  the  case,  we  are  unan- 
imous that  the  demurrer  must  be  allowed,  because  the 
deft,  has  not  brought  the  offence  charged  within 
the  Act  of  Parliament.  Deft,  alleges  the  act  of 
misconduct  to  have  been  as  follows.  [Here  his 
Lordship  referred  to  the  pleas  as  given  above.] 
MThereas  the  Act  provides :  "That  if  any  person  or 
persons  do  or  shall  willingly  and  of  purpose  mali- 
ciously or  contemptuously  come  into  any  cathedral 
or  parish  church,  chapel,  or  other  congregation  per- 
mitted by  this  Act,  and  disquiet  or  disturb  the  same, 
or  misuse  any  preacher  or  teacher,  such  person  or  per- 
sons, upon  proof  thereof,  before  any  justice  of  the 
peace,  by  two  or  more  sufficient  witnesses,  shall  find 
two  sureties  to  be  bound  by  recognisances  in  the  penal 
sum  of  60^  to  appear  at  the  next  general  or  quarter 
sessions  to  be  held  for  the  county  wherein  such 
offence  shall  be  committed,  and  in  default  of  such 
sureties,  shall  be  committed  to  prison,  there  to 
remain  till  the  next  general  or  quarter  sessions,  and 
upon  conviction  of  the  said  offence  at  the  said 
general  or  quarter  sessions,  shall  suffer  the  pain  and 
penalty  of  20V*  Now,  there  is  no  allegation  that 
pit.,  willingly  and  of  purpose,  came  into  the  church, 
«c.  Nor  did  deft,  proceed  as  the  Act  provided. 
The  Act  was  intended  to  provide  a  remedy  against 
wilful  misconduct  No  authority  was  cited  to  show 
that  the  offence  of  interrupting  Divine  service  is  a 
misdemeanor  at  common  law.  Even  if  it  were  a 
misdemeanor  at  common  law,  there  was  no 
authority  cited  to  show  that  a  magistrate  has  a  right 
to  arrest  a  person,  guilty  before  his  eyes  of  a  mis- 
demeanor, where  there  is  no  breach  of  the  peace, 
and  where  it  is  not  necessary  to  arrest  the  offender 
to  prevent  the  renewal  of  the  act.  Whether  it 
would  be  lawful  to  remove  a  person  guilty  of  such 
misconduct  as  pit.  is  charged  with,  it  is  not  neces- 
sary for  us  to  decide ;  but  I,  for  one,  cannot  allow 
such  misconduct  as  is  charged  against  pit.  to  pass 
without  declaring  my  opinion — that  such  an 
offender  might  be  removed  and  prevented  from 
desecrating  the  house  of  God.  But  that  was  not 
what  was  done  in  this  case ;  but  a  jurisdiction  was 
assumed  to  make  pit.  amenable  under  the  Act,  and 
on  the  Act  the  plea  was  founded,  and  as  the  offence 
does  not  come  within  that  provided  against  by  the 
Act,  this  defence  cannot  be  sustained.  It  is  not 
necessary  to  say  more  than  this  : — ^The  offence  com- 
plained of  was  one  of  assault  and  battery  and  false 
imprisonment ;  and  the  first  part  of  the  summons 
and  plaint  remains  unjustified,  even  if  the  second 


was  justified,  and  as  the  defence  is  bad  in  part,  it  is 
bad  as  to  the  whole.  What  was  stated  about  the 
warrant  is  beside  the  question. 

Demurrer  alhwecL 


BEGISTBT  APPEAL  OOTTBT. 

(IRELAND.) 
Reported  Ity  Wdjlum  Woodlocx,  E«i.,  BaxriaUit-idrhKw. 

Tuesday,  Nov,  28, 1865. 

(Before  O'Bkibn,  Hates,  and  O'Eaqax,  JJ.,  and 

FrrzoBRALD,  B.) 

John  Whitlbt  (app.)  M'CLBAinB(re8p.)(a) 

I^hmchise^ Rated  occupier — Destruction  ofpremiset  by 

fire, 

A  party  rated  as  occupier  of  "  houses  and  yard  "  does 
not  tose  his  right  to  appear  on  the  list  of  voten  by 
reason  of  the  houses  being  destroyed  by  fire^  he  stul 
continuing  to  hold  the  site  on  which  they  stood. 

Appeal  from  a  decision  of  the  chairman  of  the 
county  of  Armagh.   The  case  stated  was  as  follows : 

In  this  case  the  app.'s  name  appeared  on  the  list, 
No.  7,  of  persons  entitled  to  vote  at  the  election  of 
a  member  for  the  borough  of  Enniskillen.  The 
premises  out  of  which  he  claimed  as  a  jointly  rated 
occupier  with  Thomas  Richard  Whitley  and  Joseph 
Boothe  Whitley,  were  rated  in  the  rate  made  on  the 
21st  July  1863,  at  35il  sterling,  and  are  therein 
described  as  **  houses  and  yard  No.  29,  High-street" 
That  he  was  duly  registered  as  a  voter  at  the  October 
sessions  in  the  year  1864,  out  of  said  premises  as  a 
jointly  and  rated  occupier  with  Thomas  Richard 
Whitley  and  Joseph  Boothe  Whitley  for  said 
premises,  under  said  description  of  **  houses  and 
yard  No.  29,  High-street."  That  on  the  2Dd 
Aug.  in  the  year  1864,  a  rate  was  struck, 
in  which  said  John  Whitley  was  jointly  rated 
with  said  Thomas  Richard  Whitley  and  Joseph 
Boothe  Whitley  for  the  sum  of  62/.  sterling,  for 
premises  therein  described,  **  house,  stores,  offices,  and 
yard,  No,  29,  High-street,"  That  said  John  WhiUey, 
on  said  2nd  Aug.,  was  in  possession  (jointly,  m 
aforesaid)  of  the  same  premises  which  he  possiessed 
at  the  period  of  making  the  rate  of  the  2lst  Jaly 
1863,  neither  more  or  less.  That  the  rate  of  the  2nd 
Aug.  1864  was  struck  after  the  lists  for  the  revision 
of  October  sessions  in  the  year  1864  were  published, 
and  that  revision  did  not  proceed  on  the  rate  of  the 
2nd  Aug.  1864.  On  the  8th  Oct.  1864,  almost  the 
whole  of  the  premises  mentioned  in  said  rate  of  the 
2nd  Aug.  1864  were  burned  to  the  ground,  and 
John  Whitley  and  his  oo-occupiers  had  to  truisfer 
their  business  to  other  premises  in  place  of  those 
portions  which  had  been  burned.  John  Whitlej 
and  his  oo-occupiers  never  parted  the  possession  of 
tlie  ruins,  or  of  anything  included  witmn  the  ambit 
of  the  premises  mentioned  in  said  rate  of  the  3nd 
Aug.  1864.  John  Whitley  was  duly  obiected  to  on 
the  gpround  that  he  was  not  rated  on  the  last  rate 
(that  of  the  2nd  Aug.  1864)  at  a  sum  of  not  less 
than  SL  sterling  in  respect  of  premises  lying  within 
the  borough,  which  had  been  occupied  jointbf  by  him  fir 
the  twelve  months  next  preceding  the  20t(  Juh  1863. 
This  question  depends  upon  the  question,  whether, 
within  the  meaning  of  the  Act  13  &  14  Vict  c.  69, 
s.  5,  the  premises,  iSfter  they  were  so  burned,  con- 
tinued within  the  meaning  of  that  Act  as  those 
nfentioned  in  the  rating  of  the  2nd  Aug.  1864.  I 
held  that  they  were  not,  and  struck  off  the  name. 
If  I  am  right,  the  name  remains  off ;  if  I  am  wrong, 
the  name  should  be  put  on  the  list. — P.  J.  Bulks, 
Chairman  for  the  county  of  Fermanagh. 

(a)  From  the /Kcfc /mHiI,  by  penalasloii. 
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Whiteside,  Q.  C.  and  W.  Irvine  for  the  app.— The 
aathorities  all  show  that  the  app.  ia  entitled  to 
have  his  name  on  the  register.  Where  the  premises 
in  respect  of  irhich  a  vote  was  registered  were 
burnt  down  between  the  registration  and  the  elec- 
tion, and  were  not  entirely  rebuilt  till  after  the 
election,  the  qualification  was  held  not  to  be  lost : 

Ccaaie   oaee,    Barron  &  Au8tin*s  Election  Cases, 

468; 
Metfrick's  ctue,  Knspp  &  Ombler,  153 ; 
Faiker'e  caee,  Falixiner  A  Fitzherbert,  449. 

The  test  here  is,  could  the  app.  have  refused  to  pay 
the  rates.  Where  a  voter  hwl  been  registered  for  a 
bouse  and  foundry,  but  previous  to  the  election  he 
had  parted  with  the  house,  retaining  the  foundry,  it 
was  held  that  the  vote  was  good :  {Savory s  caae^ 
Falconer  &  Fitzherbert,  800.)  There  also  it  was 
held  that  the  party  impugning  the  vote  should 
show  insufficiency  of  value.  Brownie  c€ue,  4  Ir. 
Jur.  N.  S.  105 ;  BrueiCs  case,  4  Ir.  Jur.  N.  S.  106, 
show  what  is  considered  a  sufficient  occupation. 
Use  and  occupation  will  lie,  though  the  premises 
are  burnt:  {Ison  v.  Gordon^  6  Bing.  N.  C.  601.) 
Ford  v^  Corcoran,  10  Ir.  C.  L.  R.  639,  decided  that 
the  chairman  was  not  bound  by  the  town  clerk's 
list,  but  should  have  looked  into  the  original  list. 
Suts.  18  &  14  Vict.  c.  69,  ss.  82, 38,  and  55 ;  15  &  16 
7ict.  c.  68 ;  17  Vict.  c.  8,  ss.  4  and  5,  show  the 
machinery  provided  for  a  case  like  this. 

/.  A,  Byrne  and  /.  C,  Neligan  contra. — ^The  quali- 
fication is  an  occupation  qualification.    Occupation 
is  necessary  to  it,  therefore   the  premises  must 
jemain  in  such  a  state  as  to  be  capable  of  the  occu- 
pation for  wtiich  they  were  designed.    The  qualifi- 
cation here   was  a  house.    True,  there  is  a  yard 
added  to  it ;  but  if  the  house  is  gone  the  valuation 
is  broken  in  upon ;  there  is  no  machinery  for  appor- 
tioning it,   and  the  vote  is  lost    Therefore  the 
entire  occupation  is  essential  to  the  app.'s  right; 
but  a  part  of  it  is  gone,  inasmuch  as  it  no  longer 
exists  in  a  state  capable  of  occupation.    Where  a 
voter  seeks  to  register  a  vote  out  of  a  house,  capa- 
bili^  of  inhabitancy  is  necessary.    The  judgment 
in  Oooi^s  case,  1  Cr.  &  Diz  C.  C.  705,  606,  shows  that 
a  personal  occupation  was  intended.    The  words  of 
tlM  Act  are,  **hold  and  occupy."    Ison  v.  Gordon  is 
distinguishable,  because,  under  the  statute  of  Geo.  2, 
the  action  of  use  and  occupation  is  given  in  all 
cases  where  the  premises  have  been  held  or  occupied 
by  the  deft. ;  therefore  a  mere  holding  will  satisfy 
the  statute.    On  the  case,  as  stated  by  the  chair- 
man, there  is   no   evidence   of    any  intention  to 
re-occupy  on  the  part  of  the  app.    ffick^s  case.  Bar. 
&  Aust  460,  is  to  be  taken  as  an  authority  on  the 
status  of  the  parties  there  in  July  1841.    The  house 
there  was  not  rebuilt  till  September : 
Rex  V.  DUcheai,  9  B.  <k  Cr.  186. 

The  Court,  holding  that  the  app.  was  entitled  to 
have  his  name  put  upon  the  list  notwithstanding 
the  burning  of  the  house,  reversed  the  Chairman's 
decision. 
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THE   TOWN    OF   NOTTINGHAM. 
March  20  to  April  17,  1866. 

(Before  lir.  Hugh  Edward  Adaisl,  Chairman ;  the 
Hon.  J.  Vivian,  Sir  Philip  Eoertov,  Mr.  S. 
Graves,  and  Blr.  Gborob  Shaw  Lbfbvrb.) 

Siot  — -  Intimidation  >—  Undue  inJUience  —  Bribery  -* 
Aaency — Paid  canvaseers^'lVavelUng  expenses-^ 
Ajtaration  of  poU-books — Practice, 

This  was  the  great  case  of  the  session  of  1866, 
two  petitions  being  presented  against  the  return. 

The  first  was  the  petition  of  Charles  Paget,  Esq., 
of  Ruddington ;  William  Vickers,  Esq.,  of  Notting- 
ham-park; Lewis  Heymann,  merchant,  of  West 
Bridgford  ;  Anthony  John  Mundella,  merchant,  of 
Nottingham-park;  Edward  Gripper,  brick  manu- 
facturer, and  Joseph  Sturge  Gilpin,  sharebroker,  of 
the  town  of  Nottingham ;  and  was  directed  against 
the  return  of  Sir  Bobert  Juckes  Clifton,  Bart. 

After  stating  the  result  of  the  late  elections,  it 
alleged  that  from  the  29th  of  May  until  after  the 
election,  '*  riots  of  the  most  alarming,  tumultuous, 
and  violent  description*'  took  place  in  the  borough ; 
that  meetings  held  by  electors  In  favour  of  the 
Liberal  candidates  were  violently  broken  up  by  the 
partisans  of  Sir  R.  J.  Clifton,  and  the  persons 
attending  the  meetings  were  *' insulted,  mobbed, 
assaulted,  and  beaten ;"  that,  in  consequence  of  the 
riots,  it  became  necessary  to  station  a  large  body 
of  military  in  the  town  for  the  protestion  of  tibe 

Eublic  peace;  that  on  the  nomination-day  the 
riberal  party  were  driven  off  the  hustings,  and  that 
on  the  poUing-day  a  mob,  "armed  with  stones  and 
bludgeons,  also  in  the  interest  of  the  said  Sir  R  J. 
Clifton,  paraded  the  streets  of  Nottingham,**  mobb«I 
the  Libml  voters,  and  at  last  broke  into  the  com- 
mittee-room in  which  the  committee  of  the  Liberal 
candidates  were  holding  their  meetings,  beating  and 
expelling  the  committee-men.  That  in  consequence 
of  tiie  riots  many  of  the  electors  who  would  have 
voted  for  the  petitioner,  Charles  Paget,  Esq.,  were 
intimidated,  and  thereby  induced  to  vote  for  Sir  B. 
J.  Clifton.  That  Sir  R.  J.  Clifton  directly  and  indi- 
rectly encouraged  the  riots  and  interfered  with  the 
'^  free  exercise  of  the  franchise  of  the  voters,**  and 
that  in  these  and  other  ways  he  "  directly  or  indi- 
rectly, by  himself  or  by  other  persons  on  his  behalf, 
was  guilty  of  undue  influence  at  the  said  election.*' 
It  then  idleged  that  gross  and  systematic  bribery 
and  corruption  were  practised  at  the  election  "  by 
divers  persons,  being  agents,  friends,  supporters, 
and  partisans**  of  Sir  R.  J.  Clifton,  and  that  hif 
election  was  procured  by  means  of  such  corruption 
and  bribery.  That  persons  who  had  no  legal  vote 
were  admitted  to  vote  for  Sir  Robert,  that  the 
majority  he  obtained  over  Mr.  Paget  was  only  an 
apparent  and  colourable  majority,  and  that  the  sidd 
Charles  Paget  was  duly  elected.  It  concluded  with 
a  prayer  that  the  House  would  take  the  above- 
mentioned  circumstances  into  their  grave  conside- 
ration, and  declare  that  Sir  R.  J.  Clifton  was  guilty 
of  undue  influence,  and  also  of  bribery  and  corrupt 
practices  at  the  said  election. 

The  second  petition,  presented  against  the  re- 
turn of  Mr.  Samuel  Morley  by  Lawrence  Torr, 
John  Brownsord,  John  Buttery,  and  George  Baker 
Tutin,  alleged  **  That  before  and  during  the  said 
election  the  said  Samud  Morley  was,  by  himself,  his 
agents,  managers,  and  friends,  and  by  divers  persons 
on  his  behalf,  directly  or  indirectly,  guilty  of  divers 
acts  of  bribeiy  and  corruption,  in  order  to  corrupt 
and  procure,  and  did,  by  himself,  his  agents, 
managers,  and  friends,  and  by  divers  other  persons 
on  his  behalf,  directly  or  indirectly,  by  gifts,  loans, 
presents,  money,  and  rewards,  or  by  agreements, 
promlseB,  or  endeavours   to  procure  gSts,  loans, 
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g resents,  money,  and  rewards,  and  by  directly  or 
idirectly  giving  and  procuring,  or  offering,  promising, 
and  agreeing  to  give  and  procure  offices,  places,  and 
employments  to  voters,  or  persons  on  their  behalf, 
or  divers  other  persons,  and  by  threats,  intimidations, 
undue  influence,  and  other  corrupt  practices,  cor- 
rupt and  procure  divers  persons  having  or  claiming 
to  have  votes  at  the  said  election  to  give  their  votes 
for  the  said  Bamuel  Morley  and  Charles  Paget,  or 
one  of  them  respectively,  and  to  forb^ir  or  abstain 
to  give  their  votes  for  Alfred  George  Aiarten  and 
Sir  Robert  Juckes  Clifton."  It  also  stat»l  that  the 
poll-books  were  taken  to  the  sheriff  and  under- 
sheriff,  and  at  a  private  meeting  on  the  evening 
before  the  declaration  of  the  pou  the  books  were 
unlawfully  altered,  and  certain  votes  recorded  by 
the  poU-clerks  in  favour  of  Alfred  George  Marten 
and  Sir  R  J.  Clifton  were  transcribed  in  favour  of 
Samuel  Morley  and  Charles  Paget.  It  concluded 
with  a  prayer  that  the  election  and  return  of  the 
said  Samuel  Morley  might  be  declared  to  be  null 
and  void. 

The  counsel  for  the  petitioner  against  the  return 
of  Sir  Robert  Clifton  were  Tar^kj  Q.C.,  MundeU^ 
and  Coot,  Agents:  Travera^  Smith,  and  De  Gex, 
For  Sir  Robert  Clifton:  Rodwelly  Q.  C,  Price,  Q.  C, 
and  Pope  Hennessey,  Agents :  H,  JE,  Brown,  James 
Acland. 

Tha  counsel  for  the  petitioners  against  the  return 
of  Mr.  Morley  were:  (yMaU^  Q.C.,  Choke,  Q.C., 
and  BttsselL  For  Mr.  Morley :  Giffard,  Q.  C,  Coot, 
and  Fitzjames  StepheaiL 

Temple,  Q.  C  took  the  opinion  of  the  committee 
as  to  procedure.  They  determined  to  take  the  peti- 
tion against  Sir  Robert  Clifton  first,  reserving  their 
right  to  decide  upon  it  or  to  postpone  tiieir  decision 
until  the  other  petition  had  been  heard.  He  then 
went  into  a  detailed  statement  of  fact  which,  will 
sufficiently  appear  by  the  abstract  of  the  evidence 
to  be  found  bietow  under  the  respective  headix^s. 


JnHmidation-~Bioi —  Void  election^ 

Violent  and  tumvkuonis  proceedings  took  place  at  the 
election,  gangs  of  men  armed  with  sticks  hired  on 
hehalf  of  one  of  the  Conservative  candidates  created 
aXarm  which  had  some  influence  upon  the  election,  and 
the  windows  of  dwellings  were  smashed  hy  the  mob : 

Held,  that  no  such  case  of  general  riot  prevailed  as 
would  make  the  election  altogether  void  on  that 
aeoount: 

Held  also,  that  the  Conservative  candidate  on  whose 
hdudf  the  gangs  aforesaid  were  hired,  and  who  was 
also  shovm  to  have  made  inflammatory  speeches^  was 
guilty  of  undue  influence, 

John  Terry  examined  by  MundeUx 

I  hired  flf  tar  men  on  the  Monday ;  they  flrat  siet  on  Tnesdfty 
morning,  we  went  to  the  Market-place  in  front  of  the  £x- 
ehaoge-baildingB ;  we  got  as  near  as  we  oonid  to  the  front  of  the 
bnatingi.  I  mw  •tones  thrown  by  some  of  the  men.  When 
Mr  Paget  was  speaking  we  hooted  hinL  When  Sir  Bobert 
difton  rose  he  was  excited.  Mr.  Acland  gave  a  signal  by 
putting  his  hand  up  We  then  tried  to  get  up.  There  were 
some  atones  thrown,  bat  not  then.  I  did  not  see  stones  thrown 
at  Mr.  Psget  The  people  on  the  Paget  and  Morley  side  of  the 
platform  were  obUged  to  leave  on  accoont  of  the  stone 
throwing.  We  went  daring  the  night  to  a  schoolroom  near 
John  Sylvester's  house,  to  look  after  some  voters.  The  voters 
were  persons  that  we  thought  Patret  and  Morley  had  got  hold 
of.  Mr  Pare  told  as  of  thaoL  We  were  told  to  bring  them  to 
the  Dog  «tnd  Partridge  if  we  could.  We  did  not  find  the 
voters.  We  went  to  Mr.  Sylvester^s  men  and  gammoned 
them  that  we  were  on  their  side,  and  tried  to  get  at  the  voten; 
but  they  said  there  were  none  tn  the  sohool-room.  They  met 
me  on  the  next  morning  at  the  I>og  and  Partridge.  We  went 
to  the  Mechanica'-hall  about  seven  o'clock.  Mr.  Para  directed 
me  to  go.  Thera  wera  200  or  800  men  there,  not  all  on  our 
side.  I  shpold  say  there  were  about  half  on  one  side  and 
half  on  the  other.  I  have  made  a  statement  to  the  efleot  that 
we  were  Joined  there  by  many  othexv  of  the  mob  to  the 


number  of  two  or  three  hundred,  and  tiiat  ie  true,  but  it  was 
later  hi  the  evening.  I  received  direetiooa  from  a  young  man 
whom  I  did  not  know,  to  go  down  to  the  Hooklsy-miU,  where 
then*  was  a  poUing-plaoe.  I  took  some  men  anl  went  there 
and  also  to  other  pomng-plaoes,  untfl  I  had  nearly  a  thousand 
people  following  me.  On  the  way  the  mob  broke  up  eooie 
palings  aad  armed  themselves  with  atioks.  Mesara.  Paget  sod 
Morley's  eommittee-room  for  St  Ann*s  ward  was  near  tlie 
Meohanica'-hall— about  one  hundred  yards  from  it  We  went 
there,  and  after  some  little  time  the  mob  began  to  break  the 
windows.  They  broke  open  the  door,  but  it  was  dosed  up 
again.  Thera  was  a  goodish  bit  of  fighting  thersi  I  was 
fighting  myself.  The  special  oonstables  came  up  with  the 
chief  oonstable.  and  the  mob  pelted  them.  I  went  up  and 
stopped  it  as  well  as  I  oonld,  but  oould  not  stop  it  sH  I 
ramember  there  being  a  bother  on  the  steps  of  the  Mechanics'- 
hall  about  a  ca^  which  It  was  said  had  bronght  the  wrong 
party.  We  wera  to  see  if  that  was  so,  and  if  it  was  we  were 
to  tarn  ihem  over.  Sir  Bobert  Clifton  was  there.  He  put 
his  hand  on  qpy  shoulder  and  said,  '*  Go  on,  lad.**  Ipaidthe 
men  12c  6dL  for  two  days. 

William  Maltby,  Sir  R.  Clifton's  eamekeeper, 

examined  by  Temple,  Q.  C,  said  {inter  aUa)i 

I  met  Sir  Bobert  Olifton,  and  he  says,  '*BiU,  yoo  may  so  to 
Arnold  to-night,  thera  is  gohig  to  be  a  large  meeting  of  Paget 
and  Morley,  and  thera  ia  oands  and  banners  coming  tnmta 
directions,  and  do  yoo  know  any  armour  chaps  "—them  wera 
the  word»-and  I  seya,  ''Yes."  He  eaid,  ^'Do  you  feel  you 
can  get  any  of  them  to  go  and  annoy  P»g«t  and  Morley  at  the 
meeting,  and  not  let  them  apeak  at  ail.  That  is  what  I  want" 
I  says,  **Idon*t  know,  Sir  Bobert,  I  perhaps  might"  He 
says.  "  WIU  you  do  Itr  and  I  says,  •♦Yes.  by  your  ordara,  1 
will"  "  Well,"  he  says,  "  what  can  you  do  it  for  r  I  saya 
"I don't  know,  I  am  sure."  He  says,  "Will  a  pound  do?* 
and  I  says  •♦  Yea"  I  did  go.  He  says,  "  You  will  find  plenty 
of  Nottingham  lambs  there."  On  Sunday,  the  day  before  the 
riot  in  the  market-plaoe.  Sir  Bobert  Clifton  said  I  was  to  go 
to  Nottingham  the  next  day.  He  said  he  had  made  it  all 
right  with  Paget  and  Morley's  *' lambs/*  that  he  eneeted 
some  country  "Mambe,*'  and,  he  added,  **  we  ahaU  drive  them 
aU  out  of  the  market-plaoe  and  teke  possession  of  the  plat* 
form  and  pall  it  down  *'  He  gave  me  iL  to  hira  lambs.  I 
told  them  to  go  and  attend  any  of  Paget  and  Morley*B  meet- 
ings, and  if  thera  was  a  row  to  go  into  it  The  lambe  cleared 
the  market-plaoe  and  bunMd  the  platform,  and  then  the  miU^ 
tsry  appeared. 

Thomas  Shaw,  examined  by  Cave  : 

I  was  not  inside  the  Mechanics'-hall  on  the  day  of  poOtaft 
but  I  waa  near  that  boUding,  and  I  saw  the  oommeneeneut 
of  the  disturbance.  First  the  GUftonitee;  they  began  to  pelt 
the  cabman  that  wae  taking  up  two  voters  in  f  avoar  of  Paget 
and  Morley.  The  confusion  was  so  great,  the  violence  was  lo 
great,  that  I  got  away. 

Robert  Reeve,  examined  by  Mwndetti 

When  the  excursion  came  into  the  railway-station,  I  and  a 
Bcore  others  went  down  armed  with  sticks  and  stonea  we 
threw  stonesand  drove  the  people  back  into  the  atadoa  There 
was  fighting  for  an  hour.  On  the  nomination  day  I  was  In- 
struoted,  on  a  sign  from  Acland,  to  drive  Paget  and  Morlay'i 
people  off  the  platform.  We  thraw  stones  and  drove  them  oft. 
I  saw  Sir  Bobert  drive  by  to  a  Hansom  while  the  oommittae* 
room  in  St  Ann's  ward  was  being  smashed.  When  he  came 
np  the  mob  cheered  him,  and  he  waved  his  hat  I  was  paid 
8i.  at  the  Wheatsheaf  the  next  morning.  I  went  to  the 
Assembly-rooms  with  Scott  the  next  morning  and  acme 
others,  and  we  saw  Aoland  and  Sir  Bobert  Clifton.  Soot- 
asked  Aoland  for  some  money,  and  he  said  he  would  see  what 
he  could  da  Acland  and  Sir  Bobert  went  away  and  came 
back  again,  and  Acland  gave  Scott  a  aoverelgn. 

Henry  O'Birnie,  examined  by  MundeU,  said, 

That  on  the  96th  June,  when  Sir  B.  Clifton  and  Acland  left 
the  market-place,  the  people  cheered  him,  and  one  of  the 
crowd  cried  out  "How  about  Paget  and  Morley  nowT  And 
when  thev  got  about  a  dosen  yarda  from  witness,  Aoland  said, 
'*  It  is  aU  right  now,  the  row  has  begun.  Paget  and  Horiey 
ara  up  a  sough.** 

William  Qeorge  Ward,  examined  by  MundeU: 

I  was  about  the  town  a  good  deal  on  tiie  poIUng  day.  I 
began  to  go  about  at  eight  o'clock  in  the  momng.  I  met,  In 
vsFlous  parte  of  the  town,  nnmben  of  people,  but  I  never  ab- 
solately  met  the  large  mass  of  them,  because  it  would  not 
have  been  safe  for  me  to  do  so.  They  appeared  to  be  a  daaa 
principally  that  I  never  see  except  at  election  timea  I  shoold 
not  like  to  call  flie  whole  of  the  people  I  saw  in  the  town  by 
the  name  of  **  lambe,*  on  that  occasion,  bat  certainly  a  great 
many  of  them  wera  I  saw  Sir  Bobert  Clifton  come  oat  of 
the  Assembly-rooms,  followed  by  a  number  of  persons  that  I 
should  call  lambe,  peifaape  a  soora  of  them.  I  do  not  remenh 
her  whether  they  had  any  colonra.  They  followed  dose  be> 
hind  Sir  Bobert  I  saw  a  man,  named  Frederick  Smlththere;  be 
was  rolUng  his  shirt  sleeves  back.  Idonotthink  hehad  aooat 
on.  I  heard  Sir  Bobert  say,  '*  They  might  have  got  my  Toten 
locked  up,*'  or  ll  might  be  '*  blocked  out"  I  heard  Smith  la 
reply  say,  '*  We  will  soon  dear  them  away,**  or  "  we  will  aooo 
dear  the  way  for  Sir  Bobert,**  or  words  to  that  effeot  Sir 
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Bobert  got  into  bis  otb  Mid  drove  op  Low-psTament ;  tka  mea 
tollowod  la  a  body  in  tbe  d^reotioa  of  the  polUng-piaoe  from 
Ezcbango-wanl.  1  attemptod  to  go  to  St.  AuD*B-waJrd  polUng- 
plaee,  but  coald  never  sooeoed  in  getting  tb^re.  The  entrancp 
m  MUtoo-^treet  was  blooked  ap  by  aach  a  mob  that  it  was 
bnpowibte  to  get  through  them.  All  the  atreeta  leading 
to  tfaua  poUing-plaoe  were  blocked  up.  They  were  a  verv 
nmgb  lot  I  BSw  many  of  them  filling  their  pockets  with 
■lonea,  and  I  saw  many  etonea  thrown.  I  saw  them  breaking 
fbe  laaoiog  and  acmlng  themielvee  with  eticka,  and  I  beard 
than  aay,  **  CK>  down  into  the  Market>plaoe  and  bdng  up  a  lot 
more  feuowa** 

Graas-ezAmined  by  Stephen : 

Tbm  vnm  a  straggle  for  the  poaeeaeion  of  the  plaoea  on  the 

Stf  orm  on  the  nomination  day.  but  I  did  not  aee  anvthing 
e  blowB  or  aticka  need,  stones  were  used.  The  effect  of 
that  waa  to  clear  one  part  of  the  hnatinga.  There  were  many 
eictod  paople  aboot,  but  nothing  in  the  form  of  rioting.  On 
dto  pgllu^  day  the  only  diCBcolty  ingoing  aboat  the  town  was 
In  eonaequence  of  the  great  crowds  of  people  macohing  np  and 
down,  and  ti^ey  appeared  excited. 

Jojtm  Adcock,  examined  by  MmdeUi 

Qn  the  evening  of  the  day  of  nomination  I  waa  in  front  of 
Sr  Boboct  Clirton*B  committee-room,  Soath-parade,  from  half- 
psBt  ninb  to  ten.  Sir  Bobert  Clifton  was  speaking  from  the 
itiiiAowa  of  the  flnt  floor  to  crowds  below.  He  told  them  to 
form  themselves  into  bands  or  gangs  of  about  ten  or  a  doaen, 
to  choose  ^emselves  a  leader  to  each  band,  and  to  go  to  all 

Kta  of  the  town.  '*  Do  not  go  to  bed  to-night  Follow  the 
tmettons  that  win  from  time  to  time  be  given  yoo,  and  to- 
morrow «t  four  o*olook  the  day  will  be  oois,'^  I  waa  aaaanlted 
by  tl&a  mob. 

Mr.  Bichard  Birkin,  examined  by  Mundelli 

I  mm  an  alderman  and  magiatrate  of  Nottingham,  and  also  a 
maciistrate  of  the  oonnty.  On  the  morning  of  the  eleotfon  I 
was  with  Hr.  ThadKeray  at  the  Byron-ward  polling-booth. 
"When  I  got  into  tiie  room  I  found  great  confusion,  which  was 
very  oonsiderably  increased  two  or  three  minutes  afterwards 
by  the  entraaoe  of  Sir  Bobert  Olifton  and  Mr.  Marten.  Sir 
Bobert  by  langnage  and  gestures  waa  creating  a  great  oon- 
foaflon,  and  addressing  himself  to  me,  stated  tnat  his  voters 
eoald  not  get  up.  I  said,  **  Sir  Bobert,  the  magistrates  are 
determined  to  make  provision  for  every  voter  coming  forward 
and  regiBtering  bla  vote  if  he  feels  disposed  to  do  so.*'  He 
Immediately  repUed  to  me  with  an  oath,  "Mr.  Birkin,  my 
TOtera  cannot  get  up,  and  if  they  are  hindered  in  this  way  I 
aihall  pat  up  my  hand  and  call  for  a  thousand  of  my  police- 
■MD,  and  they  shall  pull  the  town  down  before  the  day  is  over 
If  they  cannot  get  in.**  I  immediately  addressed  him  after 
being  Seated  in  that  way  very  amphatiually,  and  said,  "  Sir 
Bobert,  if  any  thing  of  me  kind  takes  place,  remember  we 
ahall  hold  yon  responsible  for  It" 

Cross-examined  by  Stephen : 

There  was  an  attempt  about  eleven  a^m.  to  demolish  the 
eotnmittee-room  of  St  Ann*s-ward,  and  they  endeavoured  to 
faitereept  parties  from  going  to  vote  at  the  Meohanics'-halL  It 
waa  ao  far  over  by  twelve  that  it  waa  poeaible  for  partlea  to  get 
aboat 

A  vast  deal  mare  eyidenoe  of  a  similar  nature  was 
given  to  prove  that  terrorism  prevailed  ii^the  town. 

Thomas  Richards,  examined  by  Mr.  Cave : 

I  am  ft  J<^er  at  Nottingham.  At  the  last  election  I  pro- 
mlaed  to  vote  for  Paget  and  Morley.  I  waa  canvassed  on 
behalf  of  Sir  Bobert  Clifton  by  Lady  Clifton.  She  asked  me 
to  vote  for  Sir  Bobert  on  the  morning  of  the  polling-day.  A 
lot  of  rough  fellows  passed  my  house  many  times ;  I  believe 
tfiey  had  bhu  papers  in  thebr  hata  with  '*Vote  forGUfton.** 
Tbey  said  they  knew  which  way  I  waa  for,  and  if  I  intended 
to  vote  for  Paget  and  Morley.  they  would  spot  me,  they  would 
punish  me  for  it  and  they  brandished  their  sticks  about  me. 
The  Arat  time  that  happecu^d  to  me  waa  at  six  o'clock  in  the 
laoming.  and  it  was  repeated  in  the  afternoon.  I  did  not  vote 
because  I  was  afraid  to  do  sa 

RodweOf  Q.  C.  in  opening  the  case  for  the  sitting 
raemba  Sir  Bobert  Clilton,  dealt  first  with  the 
facta,  oontendiog  that,  according  to  the  evidence 
adduced,  and  the  evidence  which  he  should  adduce, 
the  mob  was  more  orderly  than  usual  on  the 
polling  day,  that  voters  could  vote  if  so  minded, 
and  thaJt  although  the  nulitary  was  in  the  town  it 
was  not  called  oat.  He  then  dealt  with  the  law. 
The  leading  case  was  the  Boxburgh  case.  The 
violence  that  was  used  upon  the  occasion  treated 
of  in  that  case  seemed  to  have  been  far  greater 
thsA  anything  done  at  Nottingham.  It  was  argued 
by  ooonsel  of  the  greatest  ability,  and  the  decision 
was  that  the  election  was  not  void.  In  that  case 
also  the  sitting  member  was  charged  with  personally 
inflarmffing  the  voters,  and  by  intimidation  prevent- 
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ing  them   from    voting.     He  inferred   from    the 
decision  of  the  cause  that,  if  he  had  been  petitioned 
against  under   the    Corrupt   Practices    Act,    the 
finding  of  the  committee  would  have  absolved  him 
from  the  charge  of  undue  influence,  as  it  did  from 
^e  other  charge.    Now  the  law  in  that  case  and 
the  law  which  he  apprehended  bad  been  acted  upon 
in   subaequent  cases    was  this:  riots  do  not  set 
ande  an  ejection  unless  there  had  been  no  oppor- 
tunity of  taking  the  sense  of  the  voters.    If  the 
sMise  of  the  voters  was  taken,  the  charge  of  undue 
influence  and  intimidation  falls  to  the  ground.  [The 
Chairman.— You  must  be  weU  aware  that  Parlia- 
ment has  on  three  different  occasions  set  aside  an 
election  for  riot  although  there  was  no  interruption 
of  tiie  poll,  that  the  poll  was  not,  as   an  entire 
poll  or  as  a  partial  poll  in  different  parts  of  the 
town,  postooned.    Those  are  the  two  Coventry  cases 
and  itke  fvestmineter  case,  which  are  reported  in  the 
journals.]     Those  cases  were  all  decided   before 
the  Racbwrgh  case,  which  was  the  first  case  under 
the   fieform  Act.    TMundeU. — ^The    Roxburgh   case 
was  before  the  17  &  18  Vict.    The  Chaibman.— 
You  are  introducing  this  case  simply  to  show  what 
constitutes  a  riot,  and  also  what  constitutes  undue 
infiuence.    But  what  is  evidence  pro   tanto  gene- 
rally of  a  riot  may  be  evidence  in  particular  of 
intimidation  and  undue  influence.    That  I  appre- 
hend to  be  your  argument.]    Yes ;  and  that  is  the 
precise  way  in  which  this  case  hisis  been  shaped. 
[MundeH — Before  my  friend  passes  away  from  this 
point  I  will  ask  him  to  look  at  p.  864  of  Bogers : 
^*  The  use  (A  violence  by  riot  was  perhaps  the  most 
unusual  method  of  exercising  undue  influence  pre- 
viously to  the  Corrupt  Practices  Prevention  Act, 
and  the  law  on  this  subject,  as  far  as  regards  the 
avoidance  of  the  election,  appears  to  be  unaffected 
by  the  Act,  unless  indeed  the  violence  be  brought 
home  to  the  sitting  member  or  his  agents,  when  his 
seat  is  avoided  by  the  operation  of  sect.  86."    [The 
Chairman. — ^With  regard  to   those   cases   wnich 
follow  the  CUtheroe  case,  if  I  recollect  rightly,  the 
members  were  not  unseated  for  undue  influence  and 
intimidation,  but  for  bribery  and  treating.    In  the 
Bewdlof  case   the  seat   was  prayed.     Of    course 
recriimnatory  evidence  was    brought   against  Sir 
Thomas  RecUngton,  and  if  I  recollect  rightly  his 
opponent  was  unseated  on  bribery  and  treating,  and 
not  upon  undue  influence  and  intimidation.]    You 
are  quite  right ;  and  the  next  case  is  one  of  the 
Cork  cases.    [The  Chairman. — I  think  the  members 
were  not  unseated  for  undue  influence  there.]    I 
will   read  the  petition:    "That   previous    to   an^ 
during  the  election  there  was  established  and  acted 
upon  throughout  the  country   an   organised   and 
universal  system  of   agitation,  menase,    violence^ 
and   outrage,    for    the   purpose   of    intimidating 
and  terrifying  all  electors  who  should  be  willing  and 
anxious  to  give  their  votes  in  favour  of  Mr.  Leader 
and  Mr.  Longfleld,  and  in  order  to  deter  them  by 
force  and  fear  from  giving  their  votes  in  favour  of 
them  or  either  of  them."    That  is  pretty  nearly  the 
language  of   this    petition.       IMundeU. — No;    the 
language  <^  this  petition  is  according  to  the  Rox^ 
burgh  case.]    It  is  very  much  the  language  of  this 
petition.     It  was  proved  that,  in  consequence  of 
the  above  unjustifiable  and  illegal  proceedings,  it 
became  dangerous  in  the  highest  degree  for  electors 
to  proceed  to  the  poll  in  favour  of  Mr.  Leader  and 
Mr.  Longfield,  or  either  of  them ;  and  that  large 
numbers  of  electors  in  their  interest,  and  who  were 
anxious  and  resolved  to  vote  in  their  favour,  were 
deterred  by  fears  for  their  personal  safety,  and  even 
for  their  lives,  from  fulfilling  those  wishes  and  in- 
tentions, and  together  with  many  other  electors 
who,  while  on  their  way  to  the  place  of  Uie  election, 
were  repulsed  and  driven  back  by  actual  force  and 
vicdence,  and  were   prevented   from   giving  their 
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▼otes;  that  many  other  electors  who  had,  notwith- 
standing such  violent  and  illegal  obstruction,  suc- 
ceeded in  making  their  way  to  the  place  of 
election  and  voting  in  their  favour,  were,  after  so 
voting,  exposed  to  every  description  and  extremity  of 
personal  outrage,  and  were  thus  made  the  means  of 
terrifying  their  fellow-electors  from  venturing  to 
follow  their  example  from  fear  of  the  same  or 
similar  treatment.  That  by  the.  same  violent  and 
unconstitutional  practices  great  numbers  of  electors 
were  induced  and  compelled  to  vote  for  Mr.  O'Con- 
nell  and  Mr.  Roche,  or  either  of  them,  who  had 
intended  and  were  desirous  to  vote  in  favour  of 
their  antagonists,  but  who  dwed  not  refuse  com- 
pliance with  the  force  and  threats  employed  to 
drive  them  from  their  puri)08e.  Now  in  tkat  case, 
in  spite  of  all  the  strong  evidence  given  showing 
riotous  and  outrageous  conduct  on  the  part  of  the 
mob  tbwards  individuals  (and  the  Roxburgh  case 
was  then  referred  to  and  brought  before  the  com- 
mittee), and  although  the  personal  safety  of  many 
of  the  voters  in'  that  case  was  endangered  by  the 
proceedings  of  that  election,  the  committee  resolved 
that  0*Connell  and  Roche  were  duly  elected.  Of 
course  that  was  before  the  Corrupt  Practices  Act. 
But  he  submitted  that  there  was  no  difference  in 
the  effect  of  the  evidence.  If  there  had  been 
evidence  enough  to  establish  the  case  of  riot,  there 
would  have  been  evidence  enough  to  have  unseated 
them  on  undue  influence.  What  all  these  cases  and 
authorities  show  is  that,  before  you  can  unseat  a 

Serson  upon  intimidation  or  undue  influence,  or 
eclare  an  election  null  and  void  on  the  ground  of 
riot,  you  must  in  either  of  those  cases  show  that 
there  has  been  an  interference  with  the  freedom  of 
election.  [The  Chairman. — Do  I  understand  you 
to  contend  that  the  section  of  the  Corrupt  Practices 
Act  regarding  undue  influence  and  intimidation  in 
no  way  enlarges  the  law  from  what  it  was  pre- 
viously to  the  passing  of  the  Act?]  That  is  my 
argument.  With  regard  to  undue  influence  I  refer 
you  to  the  fifth  clause  of  the  section.  The  words 
are,  "  who  shall,  directly  or  indirectly,  make  use  of 
any  force  or  violence,"  and  so  on,  or  practise  intimi- 
dation, but  the  word  *'  riot "  does  not  occur ;  yet  all 
these  different  matters,  which  make  up  a  riot,  are 
mentioned.  If  a  riot  means  intimidation,  violence, 
torce,  ana  restraint  towards  electors,  I  go  to  the  full 
extent,  and  say  that  the  statute  does  not  enlarge  the 
law  at  alL  Unless  individual  intimidation,  duress, 
or  violence  be  shown,  the  same  rules  must  apply  to 
the  decision  in  this  case  as  if  you  were  deciding  a 
question  of  riot  [The  Chaibman.— The  Cork  case 
was  decided  upon  antecedent  acts — ^that  the  voters 
had  voted,  or  had  been  compelled  to  vote,  other  than 
they  had  intended  to  do.  Now,  the  Corrupt  Prac- 
tices Act  carries  on  the  offence,  not  simply 
antecedentlv,  but  subsequently  to  the  voter  having 
TOted.  Unless  I  am  very  much  in  error,  that  was 
not  the  old  law.]  That  may  be  so,  but  it  does  not 
affect  the  present  case.  I  will  call  attention  to  the 
Clitheroe  case,  2  P.  R.  &  D.  30.  [The  Chairman.— 
Resolutions  Nos.  5  and  6  say,  "  that  extensive  and 
systematic  treating,  together  with  other  corrupt  and 
illegal  practices,  prevailed  at  the  last  election  for 
the  said  borough,  and  that  violent  and  tumultuous 
proceedings  appear  to  have  taken  place  at  the 
said  election,  and  that  hired  bands  of  men  armed 
with  sticks  and  bludgeons  were  introduce  into 
the  said  borough  for  the  purposes  of  undue  in- 
fluence and  intimidation."  That  was  set  aside  on 
the  ground  of  bribery  and  treating.  That  last 
clause  is  in  the  nature  of  a  special  report  direct- 
ing the  attention  of  the  House  to  the  pro- 
ceedings which  formed  part '  of  the  proceedings 
of  the  election.]  That  is  a  case  where, 
although  there  were  violent  and  tumultuous  pro- 
ceedings, the  sitting  member  was   not  unseated. 


I MtmdelL— It  is  no  authority  one  way  or  the  other, 
it  did  not  form  part  of  the  petition.]    I  took  the 
authority  from  Rogers :    *'  In  the  subsequent  cases 
of  Coventry,  Roxburgh,  Cork  County,  and  First 
Clitheroe,  committees  have  inclined  to  uphold  the 
return  unless  it  could  be  shown  that  but  for  the 
riot  the  result  of   the  election  would  have  been 
different."    [MundelL-^lt  is  stated  distinctly  that  it 
was  not  on  the  petition.]    The  next  case  is  the  New 
Rm9  case,  2  P.  R.  &  D.  188.     This  is  not  simply  a 
case  of  riot  and  undue  influence  and  treating,  but  kid- 
napping as  well.  The  petition  stated,  "Uiat  at  the  time 
of  the  election  the  sitting  member  was,  and  is  now, 
under  or  subject  to  a  prosecution  for  high  treasoOf 
and  is  now  bound  by  recognisance  to  the  Queen  to 
appear  and  take  his  trial  for  such  crime ;  that  the 
election  of   the    sitting  member  was  carried  by 
violence,  and  threats,  and  intimidation  on  the  part 
of  himself  and  his  friends,  as  well  as  by  kidnapping 
and  treating  the  electors."    [3fumfsflL— That  is  not 
riot.]    Then  we  come  to  the  Drogheda  cage,  W.  St  D. 
206.    There  the  petition  alleged  undue  influence 
intimidation,  inflsmmatory  appeals  to  the  populace, 
and  violence  against  the  sitting  member  and  hii 
agents.    The  committee  resolved  that  Mr.  McCann 
was  duly  elected,  and  that  it  was  proved  ^  that  there 
was  a  force  of  140  police,  a  troop  of  cavalry,  and  a 
body  of  infantry,  which  was  considered  by  the  author- 
ities quite  adequate  for  the  protection  of  the  town, 
and  as  an  escort  for  voters  to  the  poll,  but  that  the 
authorities  were  never  consulted  as  to  the  adequacy 
of  Uie  force  at  their  disposal  for  those  purposes. 
In  that  case  many  facts  were  proved  which  have  been 
proved  in  this.    [The  learned  counsel  here  read  the 
incidents  in  that  case.]  It  was  an  infinitely  stronger 
case  than  the  present  one.    [The  Chairman. — lou 
must  recollect  tiiat  those  were  proceedings  on  the  day 
of  nomination.]    It  was  evident  that  on  the  polling- 
day  there  would  be  such  violence  that  no  person  ooulil 
come  saf  My  to  the  poll,  and  th^«f  ore  the  candidate 
retired.     There  is  one  other   case— the  Xtmendb 
case,  W.  &  Br.  67.     There  I  apprehend  absolute 
proof  is  given  that  the  voters  were  deterred  from 
voting  for  the  petitioner,  which  is  entirely  absent 
from  this  case.    The  learned  counsel  referred  at 
length  to  the  Limerick  case  and  the  evidence  given. 
He  then  proceeded  to  draw  attention  to  the  fact 
that  there  was  no  application  made  for  an  adjourn- 
ment of  the  poll  or  to  the  mayor  or  police  for  pro- 
tection of  the   Nottingham   voters,  and  read  an 
extract  from  Warren's  Law  and  Practice  of  Elec- 
tions (p.  408)  to  show  that  it  was  the  duty  of  the 
sheriff  to  stop  the  polling  in  case  of  emergency 
until  order  was  restored.    At  Nottingham  there 
was  no  riot  to  justify  the  closing  of  the  poll  by  the 
sheriff.     He   then  dwelt   at  great  length   on  the 
evidence,  admitting  that  some  of  the  proceedings  at 
Nottingham  were  scandalous,  but  denying  that  Sir 
Robert  Clifton  was  in  any  way  the  instigator  or 
responsible   for   them.     He   contended  also  that 
equally  strong  language,    suggestive  of  physicsl 
force,  had  been  used  on  one  side  as  on  the  other. 

AtundeB,  in  reply,  on  behalf  of  the  petitiooers, 
referred  to  the  Go/iooy  case.  That  case  leads  to  the 
conclusion  that  if,  irrespective  of  a  scrutiny,  upon  a 
riot  being  proved  where  it  is  charged  as  a  conspirscy 
and  a  riot,  and  the  sitting  member  is  implicated, 
the  committee  are  entitled  to  unseat  the  other 
candidate.  It  has  an  important  bearing  upon  the 
case  of  Mr.  Morley,  because  it  comes  to  this,  that 
where  there  are  three  candidates,  one  of  whom  had 
conspired  with  the  sheriff,  and  he  had  been  returned 
with  an  innocent  man,  the  third  party  petitiomng, 
they  unseated  the  man  who  was  guilty  of  the  riot 
without  any  scrutiny,  and  seated  1&  innocent  man. 
He  also  referred  to  Rogers  868,  "The  exercise  of 
open  violence,  or  the   threat  theareof,  thou^  & 
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serious  interference  with  the  freedom  of  elections, 
has  not  hitherto  heen  held  to  subject  the  candidate 
so  offending  to  the  loss  of  his  seat."  Clearly  the 
writer  of  that  had  not  read  this  CrcUwajf  case ;  but  it 
is  also  laid  down  on  the  following  page,  "  The  use 
of  Tiolence  by  riot  was  perhaps  the  most  usual 
method  of  exercising  undue  influence  previous  to 
the  Corrupt  Practices  Prevention  Act,  and  the  law 
on  this  subject,  as  far  as  regards  the  avoidance  of 
the  election,  appears  to  be  unaffected  by  that  Act, 
unless,  indeed,  the  violence  be  brought  home  to  the 
sitting  member  or  his  agents,  when  his  seat  is 
avoided  by  the  operation  of  sect.  86,"  because  under 
that  section  it  ia  stated  that  H  any  candidate  at  any 
election  shall  be  declared  by  any  election  committee 
to  be  guilty  of  undue  influence  he  shall  be  incapable 
of  being  elected  or  sitting  in  the  Parliament  then 
in  existence.  Now,  it  was  not  enough  to  say  that 
the  voters  were  violently  prevented  from  voting. 
If  they  were  hindered  by  the  appearance  of  riot 
that  would  be  sufllcieht 

The  CoMMiTTBB  came  to  tJie  following  reso- 
lutions : — 

''That  no  such  case  of  general  riot  has  prevailed 
as  would  make  the  said  election  altogether  void  jou 
that  account. 

*'  That  violent  and  tumultuous  proceedings  took 
]>lace  at  the  said  election  for  the  borough  of  Not- 
tingham, and  that  on  the  dav  of  polling  especially, 
gangs  of  men  armed  with  sticks,  on  behalf  of  Sir 
Robert  Juckes  Clifton,  perpetrated  serious  outrages, 
and  created  an  alarm  wluch  was  not  without  its 
influence  on  the  result  of  the  election  That  the 
state  of  excitement  and  alarm  which  prevailed 
immediately  before  the  election  offered  an  appa- 
rently justifiable  pretext  for  the  employment  by  the 
agents  of  Messrs.  Paget  and  Morley  of  an  excessive 
number  of  voters  as  assistants  in  carrying  on  the 
machinery  of  the  election,  and  giving  protection  to 
the  voters  for  Messrs.  Paget  and  Morley ;  but,  in  the 
opinion  of  the  committee,  led  to  proceedings  demo- 
ralising in  their  effects  as  well  as  unjustifiable  in 
themselves.  That,  in  the  opinion  of  the  committee, 
corrupt  practices  did  not  extensively  prevail  at  the 
said  election."  

I^Uc  meeting^ — Agency. 

The  proceedingt  at  a  pubbc  meeting  of  the  sitting 
memba's  supporters  at  which  he  was  not  present 
cannot  affect  him  in  reference  to  a  general  allegation 
of  intimidation,  wiless  the  agauy  be  first  proved, 

Teflqtle  proposed  to  examine  the  chairman  of 
a  certain  meeting  held  by  Sir  Robert  CUfton's 
supporters,  but  at  which  he  was  not  present,  with 
the  view  of  supporting  tiie  general  allegation  of 
systematic  intimidation. 

BodtoeU  objected. — ^It  was  perfectly  clear  that 
nothing  which  took  place  at  that  meeting  could 
affect  the  sitting  member  in  his  absence,  and  he 
would  take  the  opinion  of  the  committee  as  to  how 
far  his  friend  was  at  liberty  to  g^  into  the  whole  of 
these  transactions,  and  as  to  how  far  the  case  would 
be  confined  to  what  took  place  upon  the  polling-day, 
the  day  upon  which  the  voters  were  said  to  have 
been  influenced  With  regpard  to  bribery,  parties 
had  a  right  to  go  into  the  question  at  once  without 
proving  agency;  and  with  regard  to  treating,  the 
coarse  of  proceeding  could  be  regulated  by  the 
committee  according  to  their  discretion ;  but  in  the 
case  of  undue  influence  and  intimidation,  agency 
must  be  proved  in  the  flrst  instance.  That  is  dis- 
tinct and  positive  law,  and  it  was  clear  for  this 
reason.  In  bribery  cases  there  is  a  statute  passed 
expressly  permitting  acts  to  be  given  in  evidence 
wmch  might  hereafter  affect  the  sitting  member 
and  other  persons  without  first  proof  o^  agency. 


Ih  treating  cases  there  is  an  Act  which  gives  the 
committee  discretion  as  to  the  time  when  agency 
should  be  proved.  The  Corrupt  Practices  Act 
defined  corrupt  practices  as  consisting  of  three 
different  courses  of  conduct — bribery,  treating,  and 
intimidation,  undue  infiuence  and  violence.  The 
ordinary  rules  of  practice  and  evidence  were  dis- 
pensed with  in  the  two  former,  but  in  the  latter 
they  stand  precisely  as  they  did  before  4  &  5  Vict, 
and  previous  to  the  17  &  18  Vict.  He  then  reviewed 
the  petition  at  length,  and  contended  that  it 
amounted  to  this,  that  he  was  guilty  of  undue 
violence  at  the  election.  He  then  read  sect.  5  of 
17  &  18  Vict  c.  102,  and  submitted  that,  comparing 
the  words  of  the  section  with  the  language  of  the 
petition,  there  was  no  allegation  in  the  petition 
that  there  was  systematic  bribery  and  interference 
with  the  election.  In  support  of  his  contention 
that  agency  must  be  first  proved,  he  cited  Rogers 
on  Elections,  p.  506:  ''Though  the  rules  with 
regard  to  the  proof  of  agency  were  thus  liberally 
construed  by  election  committees,  a  further  exten- 
sion was  g^ven  to  them  by  the  4  &  5  Vict.  c.  57, 
which  directs  that  in  cases  of  bribery  evidence 
of  the  fact  whereby  the  bribery  is  to  be  sustained 
shall  be  received  by  election  committees  without 
requiring  agency  to  be  proved  in  the  first  instance." 
In  p.  507  he  adds :  "  The  above  Act  was  held  not 
to  apply  to  treating  {Cambridge,  B.  &  Am.  184), 
unless  such  treating  was  shown  to  have  infiuenced 
a  particular  vote  (lb.),  when  of  course  it  became 
bribery  in  the  form  of  meat  and  drink ;  and  this 
decision  was  generally  acquiesced  in.  By  -  the 
26  &  27  Vict.  c.  29,  however,  it  is  now  provided 
(sect.  8)  that  it  shall  not  be  necessary  to  prove 
agency  in  the  flrst  instance  in  cases  of  treating, 
unless  the  committee  shall  otherwise  decide."  Then 
he  goes  on:  "As,  however,  4  &  5  Vict.  c.  67,  has 
been  held  not  to  apply  to  undue  influence  {Rochdale, 
W.  &  D.  65),  and  the  26  &  27  Vict  c.  29  only 
mentions  treating,  it  is  still  necessary  to  point  out 
the  authorities  in  which  evidence  of  corrupt 
practices  has  been  received  before  agency,  inasmuch 
as  those  cases,  although  no  longer  applicable  to 
bribery  or  treating,  are  still  of  authority  in  cases  of 
undue  influence."  He  contended  that  this  was,  ac- 
cording to  his  friend's  opening,  a  case  6i  intimi- 
dation ;  and  before  he  gave  evidence  of  anything 
which  took  place  at  that  meeting,  he  must  show  that 
Sir  Robert  Clifton  was  present,  or  one  of  his  agents ; 
and  unless  that  was  done,  he  trusted  the  committee 
would  stop  any  part  of  that  inquiry. 

Temple  in  reply.  —He  denied  that  there  was  any 
rule  of  evidence  which  compelled  the  committee  to 
require  direct  proof  of  agency  before  going  into  evi- 
dence of  general  circumstances.  In  the  very  part  of 
Rogers  to  which  his  friend  referred  it  is  stated,  "  It 
has  been  the  general  rule  to  require  where  possible 
that  agency  be  proved  in  the  first  instance."  It  was 
therefore  in  the  judgment  of  the  committee  whether 
the  facts  which  had  been  opened  by  the  counsel  on 
behalf  of  the  petitioners  were  such  as  did  render  it 
possible  to  give  evidence  of  agency  before  giving 
the  evidence  of  individuals.  Rogers  says,  "The 
24  &  25  Vict,  has  been  held  hot  to  apply  to  undue 
infiuence;"  and  he  goes  on  to  say,  "The  26  &  27 
Vict.  c.  29  only  mentions  treating ;  it  is  still  neces- 
sary to  point  out  the  authorities  in  which  evidence 
of  corrupt  practices  has  been  received  before  agency, 
inasmuch  as  those  cases,  although  no  longer  appli- 
cable to  bribery  or  treating,  are  still  of  autiiority  in 
cases  of  undue  influence."  Then  on  p.  208,  "In 
cases  of  conspiracy,  the  rule  requiring  agency  to  be 
proved  in  the  first  instance  has  been  departed  from);" 
and  in  the  llchester  case,  which  was  a  case  of  whole- 
sale bribery,  the  same  was  decided ;  and  the  same 
was  decided  in  a  case  of  wholesale  treaUag;  and  in 
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cases  of  riot  and  intimidation  it  has  never  been 
held  necessary  to  implicate  a  sitting  member  or  his 
agent  with  the  illegal  proceeding^  in  order  to  avoid 
the  election.  On  the  facts  he  claimed  to  be  entitled 
to  give  the  evidence  without  first  proving  agency. 

The  room  was  cleared. 

The  CHAiBMAir.— The  Committee  are  of  opinion 
that  agency  mast  be  proved  in  the  first  instance. 

EvidencB  postponed  s  adjournment  grcmted  to  enable 
the  peittioners  to  reform  their  cam. 


Swan's  Case. 

Production  of  documents — Evidence — I\nctice. 

It  is  not  necessary  to  swear  a  person  whomtrely  produces 
documents;  but  if  he  is  likely  to  be  asked  ca^  questions 
concerning  them  he  must  be  stoonu 

MunddL — ^I  propose  now  to  call  Mr.  Swan  merely 
to  produce  documents.    He  need  not  be  sworn. 

The  GHintMAir.— Is  thftt  so  in  election  cases  ? 

Price  wished  to  see  an  authority  for  it.  He  had 
always  understood  that  in  election  committees  every- 
thing mtist  be  given  upon  oath.  ^ 

The  Ghairmak  said  that,  as  it  was  possible  that 
Mr.  Swan  might  be  asked  some  questions,  he  ought 
to  reply  to  them  under  the  responsibility  of  an  oath. 

MundeU  referred  to  the  Cktre  case,  in  which  he 
was  engaged,  where  a  sheriff  handed  in  papers  with- 
out being  sworn.  [To  witness.]— Do  you  produce 
the  accounts  that  were  sent  to  you  officially  from 
Sir  Robert  CUfton's  agent  of  the  election  expenses  ? 

Price  objected. — His  friend  was  asking  the  wit- 
ness whether  he  produced  something  that  came 
from  somewhere  ? 

The  CBAiBVAif  decided  that  the  witneM  should  be 
sworn. 

Witness  sworn  accordingly. 

Unsigned  document — Coalition, 

Where  two  persons  in  the  same  political  interest  can- 
vass a  borough,  the  unsigned  account  of  the  expenses 
of  one  cannot  be  put  in  evidence  against  the  other 
unless  a  coalition  is  distinctly  proved, 

MundeU  proposed  to  put  upon  the  notes  an  item 
from  the  accounts  of  Mr.  Marten  (some  time  Sir  R. 
Clifton's  election  colleague),  which  were  unsigned, 
with  respect  to  the  expenses  of  St.  Ann's  wanl  at 
the  election. 

BodweH  objected. — ^The  document  was  unsigned, 
and  simply  bore  the  indorsement,  '*  A.  G.  Marten, 
Esq.,  summary  of  expenses." 

MundeU  contended  that  whether  the  accounts 
were  signed  or  not  was  immaterial.  They  were 
rendered  in  the  course  of  duty,  and  if  accounts 
which  the  agent  omitted  to  sign  were  all  excluded, 
no  accounts  could  be  made  evidence. 

The  CHAiRKAN.—It  might  be  mtda  fides. 

RodweU, — Even  if  the  accounts  were  admissible, 
they  did  not  affect  Sir  Robert  Clifton. 

ifttmM.— The  accounts  referred  to  the  whole 
period  of  the  election,  and  therefore  covered 
the  time  when  there  was  a  coalition  between  lf&. 
Marten  and  Sir  R  Clifton.  They  were  admissible 
therefore,  although  they  might  not  be  cogent. 

BodweUr^ThB  coalition  ought  to  be  thoroughly 


established  before  it  is  attempted  to  make  these 
accounts  evidence,  and  this  had  not  been  done.  The 
only  evidence  of  coalition  was  that  the  names  of 
the  candidates  had  been  printed  on  the  same 
placard. 

iftcndls&L— Mr.  Thompson  said,  "Mr.  Marten  can- 
vassed with  me  for  himself  and  Sir  Robert."  Mr. 
Marten  also  spoke  from  Sir  Robert's  windo^ri. 

AxAoefiL— That  was  after  the  election. 

MundeU, — ^That  does  not  signify. 

Some  further  discussion  took  place  with  referenee 
to  the  agency  of  Thompson  and  oHier  mattecs 
proving  coalitioD,  and 

The  Coummus  expressed  their  opinion  that  the 
document  might  be  put  in. 

Undgned  dommtnt  admitted. 

Evidence. 

Where  a  committee-room  was  used  for  other  purposes^  and 
severed  months  after  the  election  cards  aind  papers 
referring  to  the  election  were  found  there,  tk^  wen 
admitted  as  evidence, 

John  fiamsdall  deposed  to  having  found  severs! 
months  after  the  election  certain  curds  and  papen 
in  a  room  which  had  been  used  as  a  committee- 
room,  but  in  which  a  mock  auction  had  since  been 
held. 

MundeU  proposed  to  read  them. 

Price  objected. — They  were  found  six  months  after 
the  election,  and  he  did  not  know  who  might  havs 
put  them  there.  Was  Sir  Robert  to  be  responsible 
for  what- was  found  upon  these  premises,  where  a 
mock-auction  had  been  held  since  the  election  ? 

MundeU  contended  that  he  was  entitled  to  read 
them.  The  room  had  been  occupied  once  only  sinos 
the  election,  and  the  witness  had  entered  the  pre- 
mises innocently  and  discovered  the  papers.  It  wss 
a  place  occupied  by  Marten,  and  by  Marten  and 
Clifton  after  the  couition,  and  primA  facie  anything 
found  at  that  place  at  any  distance  of  time  was  ad- 
missible. Suppose  it  were  a  criminal  case,  a  csae 
of  robbery,  and  the  man  charged  occupied  a  certain 
house,  a  search  it  made,  and  proceeds  of  the  robbery 
found. 

The  Chairmah. — Or  a  portion  of  a  dress  of  a 
murdered  person,  would  you  say  it  would  not  be 
admissible  evidence  ? 

/Vice.— Upon  this  question  of  recent  possesdofi 
that  is  the  very  test  I  take.  Can  any  one  say  that, 
if  a  man  is  prosecuted  for  stealing,  and  the  evidenoe 
against  him  is  that  the  stolen  property  is  found  in 
a  house  which  he  had  vacated  six  months  since,  he 
would  be  convicted  in  a  court  of  justice  ?  "  Beoentr 
posseesion  is  always  restricted,  and  presunptioa  ii 
strengthened  or  weakened  according  to  the  lapse  cf 
time  since  the  possession.  Here  is  an  exampls 
(Taylor  on  Evidence,  188):  '*  Where  the  only 
evidence  against  a  prisoner  was  that  certain  todi 
had  been  traced  to  his  possession  three  months  after 
their  loss,  Parke,  J.  directed  an  acquittal :  **  (A  v. 
Adame^  8  C.  &  P.  600.)  «"  So  where  goods  lost  nx- 
teen  months  before  were  found  in  the  prisonei'i 
house,  and  there  was  no  other  evidenoe  against  him, 
he  was  not  called  upon  for  his  defence:"  flbid.  IM.) 
Those  are  cases  which  are  stronger  than  tnis.  There 
the  man  was  in  possession  of  the  hoose. 

MundeU, — ^The  doctrine  of  recent  posseesion  in 
cases  of  larconv  has  nothing  whatever  to  do  with 
the  question  hereu  beoause  there  a  prasamptioB 
arises,  and  the  onty  reason  why  recent  possesnan 
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becomes  weaker  by  lapse  of  time  is  because  if  it  is 
a  chattel  it  may  be  mored ;  it  may  have  gone  from 
hand  to  hand,  and  therefore  does  not  raise  the  same 
violent  presumption.  Here  it  has  not  been  moved 
unless  you  assume  fraud  on  the  part  of  somebody. 

Tlie  Chaibmah.— -Ton  may  proceed. 

EvideiuM  admiiUd. 


SlEPSSVB0K*8   Ca8X. 

Biot — Tknats  hy  mob, 

Tha  use-  of  words  by  9o9m  perwns  in  a  mob  after  the  dooe 
of  the  polling,  to  the  effect  that  if  Sir  Robert  CHfton 
was  Mof  returnedthey  wotUd  bwmthe  Exchanae  down, 
is  not  evidence  of  w^due  influenoe  and  intimiaation  to 
be  attaxMl  to  <S«r  Robert  CUjton  and  hie  agents,  bat 
is  evidence  of  the  riotous  disposition  of  the  moh, 

Mr.JBiomas  Stephenson  was  asked  by  MundeH 
"  Didflti  not  hear  these  men  (referring  to  a  mob^ 
shout  that  if  Sir  Robert  Clifton  was  not  retumea 
they  would  bum  down  the  Exchange  V* 

BodweQ  failed  to  see  how  what  was  said  after  the 
poll  was  closed  could  affect  the  question  as  to  a  riot 
before  the  election.  Tho  question  for  the  committee 
to  consider  was,  what  effect  anything  said  or  done 
had  upon  Yoters  before  they  went  to  the  poll.  Any- 
thing occurring  after  that  had  nothing  to  do  with 
(he  inquiry. 

i/irndbfl.— There  is  a  riot,  upon  the  evidence  as  it 
stands,  engendered  by  people  hired  by  Sir  Robert 
Clifton  or  those  he  employed.  Immediately  after 
the  riot  those  parties  came  down  clamouring  for 
payment.  It  is  a  continuing  scene  of  riot  The 
threat  is  part  of  a  continuing  treason.  From  the 
time  of  tfaie  trial  of  Watson  downwards  it  has  been 
ruled  that  evidence  of  this  kind  is  admissible  to 
•bow  what  was  the  intention  of  Uie  mob ;  and  it  is 
idle  to  say  that  because  this  cry  was  not  raised  before 
the  dose  of  the  poll  it  is  not  evidence  to  show  the 
intention  of  the  parties. 

The  CHAiRXAir.— Do  you,  Mr.  Sodwell,  contend 
that  the  election  was  at  an  end  by  the  mere  closing 
of  the  booths  before  the  declaration  of  the  numbers  ? 

RodweU, — No ;  I  contend  that  no  voter  can  vote 
after  four  o*clock. 

MundetL-^tha  election  would  not  be  over  until 
after  the  declaration  of  the  poll.  Suppose  a  man 
has  been  guilty  of  a  crime ;  quo  animo  he  did  it  is  to 
be  gathered  from  his  declaration  at  any  time.  The 
mob  were  guilty  of  a  crime,  and  what  they  said  is 
evidence  against  them  and  against  Sir  Robert 
Clifton. 

BodwdL — That  would  be  so  if  we  were  trying  the 
men  as  rioters.  Had  the  words  been  uttered  at 
eleven  o'clock  thigr  might  have  amounted  to  inti- 
midation. 

The  CoMMxtm  deliberated. 

TheCHAiBXAH.— The  Committee  desire  me  testate 
that  the  use  of  words  by  some  of  the  mob  to  the 
effect  that  if  Sir  Robert  Clifton  was  not  returned 
they  would  bum  the  Exchange  down,  is  not  evidence 
of  undue  influence  and  intinddation  to  be  attached 
to  Sir  Robert  Clifton  and  his  agents,  but  they  do 
take  it  aa  evidence  of  the  riotous  di^oaition  of  the 

IDOh. 


TuBKXB*B  Case. 

Obstructed  voter— Rtot-^Evidenee, 

A  voter  who  was  obstructed  in  goinp  to  ^  the  poA^ 
although  not  named  in  the  list,  may  give  evidence  qud 
riot. 

MundeU  proposed  to  examine  William  Turner,  who 
was  obstructed  in  going  to  the  poll  for  the  purpose 
of  showing  that  the  parties  who  so  obstructed  him 
were  hireaby  Sir  Robert  Clifton. 

RodweB  objected  on  the  ground  that  the  witness's 
name  was  not  down  in  the  Ust  of  persons  alleged  to 
have  been  subjected  to  undue  influence. 

MundeU. — ^It  is  evidence  qvA  riot.  If  there  is  a 
disturbance  in  the  town  and  any  voter  is  obstructed 
in  the  exercise  of  his  franchise,  that  is  evidence  of 
riot. 

The  CoMiOTTEB  decided  that  the  witness  might 
be  examined  in  the  manner  proposed. 

Evidence  admitted. 

Bolton's  Casb. 
Lists — Evidence, 

Where  a  person  is  alleged  to  have  been  bribed,  but  fAs 
name  of  the  briber  is  not  inserted  against  it  in  the 
Ust,  the  evidence  of  that  person  will  not  be  received 
unkss  counsel  refers  to  it  tn  his  opening. 

if Kiufel?  examined  John  Bolton,  but  AM/tMi7  applied 
to  have  his  evidence  struck  off  the  notes  on  the 
ground  that  the  name  of  the  briber  was  not  put 
against  it  in  the  list. 

MttndeU  applied  to  the  committee  to  exercise  their 
discretion  in  the  matter.  The  petitioners  did  not 
know  who  had  bribed  this  witness  until  after  the 
case  had  been  opened.  That  person  they  had  ascer* 
tained  to  be  Flamson,  but  it  was  simply  impossible 
to  include  his  name  in  the  list  delivered  to  the  other 
side. 


The  Chajbhak.— There  is  no  case  on  this  paint  I 
think. 

RodweH — ^No,  there  is  not  But  there  are  veiy 
may  cases  in  whidi  committees  have  been  most 
reluctant  to  admit  evidence  of  this  sort.  In  7^ 
Lincoln  case,  1  P.  R.  &  D.,  it  was  excluded.  He 
thought  he  had  a  right  to  complain  of  being  taken 
by  surprise. 

The  CoxKiTTBB  deliberated. 

The  Chairman. — ^The  Committee  desire  me  to 
state  that  this  examination  cannot  be  pursued,  the 
name  of  the  briber  not  having  been  entered,  and  no 
reference  having  been  made  to  the  omission  in  the 
opening  speech. 

Examxnation  disallowed. 


Poll-books — Evidence. 

When  it  is  alleged  that  there  has  been  a  mistake  in 
adding  up  the  poll-books  a  witness  mag  be  called  to 
state  what  are  the  correct  totals. 

MundeU  eitamined  Mr.  James  Botterell  for  the 
purpose  of  showing  that  there  had  been  a  mistake 
in  the  additions  in  the  poll-books.  He  wished  the 
committee  to  see  what  were  the  correct  numbers. 

Rodwell  objected  that  this  evidence  was  not  rele- 
vant to  the  present  division  of  the  inquiry.  When 
they  came  to  the  question  of  scrutiny  it  might  be 
very  important. 
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Mundell  said  he  tendered  this  as  part  of  his 
evidence  on  the  general  case,  and  he  submitted  that 
he  was  entitled  to  show  what  was  the  true  result 
of  the  polling,  as  it  had  been  stated  that  there 
were  inaccuracies. 

Bodwea  cited  The  Dublin  case,  1  F.  B.  &  D.  198. 
The  poll-books  speak  for  themselves  ;  tJie  numbers 
are  declared  by  tne'  sheriff. 

The  CHAiBMAy. — You  can  put  this  in  as  a  piece 
of  substantive  evidence. 

Evidence  admiUed. 


Hxddinoton'8  Ca8B. 

Constabh-^OcmverttUioru 

A  cMe/  constable  of  a  borough  ccmnot  be  permitted  to 
give  emdence  of  what  he  said  to  the  mob, 

RodweS  was  proceeding  to  examine  Joseph  Hed- 
dington,  chief  constable  of  Nottingham,  as  to  what 
he  said  to  the  men  who  were  noisy. 

MundeU  objected. 

RodwtU  contended  that  he  was  entitled  in  the 
strictest  sense  to  ask  the  chief  constable  what  he 
said  in  his  official  capacity,  a  complaint  having  been 
made  to  him.     - 

MundeU  contended  that  this  witness  did  not  stand 
in  a  position  different  from  that  of  an  ordinary 
witness.  If  he  did  any  act  in  the  discharge  of  his 
duty,  that  would  be  admissible,  but  no  conversation 
between  persons  not  parties  to  the  record  could  be 
admissibla 

BodweU  submitted  that  words  said  by  a  chief  con- 
stable to  rioters  were  not  of  the  nature  of  an  ordinary 
conversation,  as  they  are  uttered  when  he  is  acting 
in  discharge  of  his  duty. 

MundeU. — ^In  a  case  of  riot  the  only  declarations 
that  are  admissible  in  evidence  are  the  declarations 
of  the  mob,  as  was  ruled  in  the  great  case  of  Rex  v. 
Watsony  and  the  reason  why  such  declarations  are 
admissible  is  that  they  are  indications  of  what  the 
intention  of  the  mob  was.  Anything  said  by  the 
chief  constable  could  not  be  evidence  of  the  intention 
of  the  mob. 

The  Ck>]CMiiTBE  consulted. 

The  Chaibmah  said  the  question  could  not  be  put 

Examination  disaBowed. 


Oldhax'b  Casb. 

Evidenee-^Main  issue. 

Where  il  ts  sought  to  elicit  from  one  witness  evidence 
inconsistent  with  the  evidence  of  a  previous  witness, 
the  examination,  if  not  for  the  purpose  of  tikirowing 
discredit  upon  the  previous  witness,  must  have  a  direct 
bearing  upon  the  main  issue. 

It  is  for  the  committee  to  say  whether  a  particular 
conversation  has  a  direct  bearing  tqton  the  main  issue, 

A  witness  named  Armstrong  had  stated  that  he 
had  not  asked  Oldham  to  go  to  a  lawyer,  and  that 
Oldham  had  not  stated  that  he  knew  nothing  about 
the  election. 

RodweU  was  proceeding  to  examine  Oldham  to 
contradict  Armstrong's  testimony,  and  to  show  that 
Oldham  did  say  that  he  knew  nothing  about  the 
election.  Q.  Did  Armstrong  ask  you  to  go  to  a 
lawyer? 

MundeU  objected.— His  friend  was  not  atUberty  to 


go  into  irrelevant  contradictions.  Whether  he  did  or 
did  not  go  to  a  lawyer  was  not  a  matter  upon  which 
a  witness  could  be  contradicted.  That  was  not  the 
main  subject  of  the  inquiry.  Taylor  (p.  1 228)  say* : 
"It  is  certainly  relevant  to  put  to  a  witness  any 
question  which,  if  answered  in  the  affirmative,  would 
qualify  or  contradict  some  previous  part  of  his 
testimony  given  on  the.  trial  of  the  issue ;  and  if 
such  question  be  put  and  be  answered  in  the  nega- 
tive, the  opposite  party  may  then  contradict  the 
witness,  and  for  this  simple  reason,  that  the  contrar 
diction  would  qualify  or  contradict  a  previous  part 
of  the  witness's  testimony,  and  so  neutralise  its 
effect.  In  accordance  with  this  general  principle  a 
witness  may  be  cross-examined  as  to  a  former  state- 
ment made  by  him,  relevant  to  the  subject-matter 
of  the  cause,  and  inconsistent  with  his  present  testi- 
mony." [The  Chatbmaw. — ^That  applies  to  crosa- 
exami nation.]  The  principle  is  the  same.  "And 
if  he  either  denies  or  does  not  distinctly  admit  that 
he  has  made  such  statement,  proof  may  be  given 
that  he  did  in  fact  make  it;  but  before  siflk proof 
can  be  given,  the  circumstances  of  the  Mpposed 
statement  sufficient  to  designate  the  particular  act 
must  be  mentioned  to  the  witness,  and  he  may  be 
asked  whether  or  not  he  has  made  such  statement." 
That  is  all  subject  to  this  qualification,  that  he  i« 
cross-examined  on  a  subject  relevant  to  tiie  subject- 
matter  of  the  cause.  The  subject-matter  of  the 
cause  here  is  determined  by  the  nature  of  the  evi- 
dence ;  an  issue  in  a  cause  by  the  pleadings.  No 
proof  can  be  given  of  matters  as  to  which  a  witness 
is»  cross-examined  with  a  view  to  his  credit.  If  jwi 
ask  a  man  whether  he  has  been  had  up  for  piclong 
a  pocket,  and  he  says  "  No,"  you  cannot  contradict 
him ;  but  if  he  has  been  actually  convicted,  you 
may  put  in  the  record.  My  witness  cannot  be  con- 
tradicted on  a  matter  not  material  to  the  issue. 
[The  Chaibman.  —You  say  that  it  is  not  within  the 
power  of  a  counsel  calling  a  witness  to  contradict 
certain  acts  which  constitute  the  main  object  of  his 
evidence  and,  so  to  speak,  the  issue  in  the  case,  by 
endeavouring  to  contradict  him  in  a  collateral  and 
hot  an  important  issue.]    That  is  it. 

iSodtoeff  contended  that  his  question  had  a  material 
bearing  on  the  main  issue.  Surely  he  was  entitled 
to  ask  this  witness  whether  a  statement  by  a  witness 
on  the  other  side  that  this  witness  knew  nothing  about 
theelection  was  correct.  He  d  ted  Taylor  on  Evidence, 
sect.  1800 :  "  It  is  certainly  relevant  to  put  to  a 
witness  any  question  which,  if  answered  in  the 
affirmative,  would  qualify  or  contradict  some  pr^ 
vious  part  of  his  testimony  given  on  the  trial  of 
the  issue,  and  if  such  question  be  put  and  be 
answered  in  the  negative,  the  opposite  party  may 
then  contradict  the  witness,  and  for  this  simple 
reason,  that  the  contradiction  would  qualify  or  con- 
tradict the  previous  part  of  the  witness's  testimony, 
and  so  neutralise  its  effect"  He  was  entitled  to 
contradict  his  friend's  witness.  If  the  witness's 
evidence  was  not  "  material  to  the  inquiry,"  why 
was  he  called?  Taylor  goes  on  to  say,  "In 
accordance  with  this  genend  principle  a  witness 
may  be  cross-exaouned  as  to  a  former  statement 
made  by  him,  relevant  to  the  subject-matter  of  the 
cause,  and  inconsistent  with  his  present  testimony." 
He  had  complied  with  the  requirements  set  forth  in 
Taylor,  he  had  sufficiently  designated  the  party's 
act,  and  he  asked  him  whether  he  made  such  sjid 
such  a  statement.  Armstrong's  evidence  was 
important,  and  he  submitted  this  examination  ou^^t 
to  be  allowed. 

« 

The  CoMinTTBB  deliberated. 

The  CHATBMAW.-*-The  Conunittee  consider  that  it 
does  form  part  of  the  main  issue  of  the  case,  and 
that  consequently  the   question  may  be   asked* 


•     I     «    «        f   •  ' 


MAOISTBATES*  OASES: 


kii 


ELBcnoH  Par.] 


Thb  Town  of  Nottinoram. 


[Elbctiok  Fjbt. 


Whoi  I  say  the  main  issue,  of  coone  I  mean  that 
flie  oonvenation  '*  was  relative  to  the  subject-matter 
of  the  cause  " — the  words  used  by  Taylor. 


DsDro*B  Ca8b. 

Examimttion — Evidence, 

Where  it  is  gougkt  to  diaquaUfy  a  petitioner  toko  claims 
the  seat,  a  question  put  to  a  witness,  "  When  were  you 
iq>pHed  to  to  give  evidence  in  this  casef**  is  not  germain 
to  the  inquiry  andamnot  be  put 

Bodwelly  Q.  C,  in  the  course  of  his  examination  of 
WuL  Dring,  asked  him  "  When  were  you  applied 
to  to  give  eridence  in  this  case  ?" 


■If 


MundeH—l  object  to  that  question.  How  can 
my  friend  make  that  relevant  to  the  inquiry  ?  The 
question  is,  whether  there  has  been  bribery,  riot,  and 
intimidation ;  and  whether  or  when  this  witness 
was  sent  for  can  have  nothing  to  do  with  that  ques- 
tion. It  may  go  to  the  credit  of  the  witness,  but 
my  friend  cannot  examine  his  own  witness  to  sup- 
pOTt  his  credit. 

RodweS, — ^It  is  part  of  the  transaction  affecting 
the  petitioner,  Mr.  Paget.  It  is  not  intended  to  apply 
to  anything  which  has  been  already  said.  I  am  in- 
troducing a  case  now  to  the  committee,  and  this 
which  I  am  now  Introducing  to  the  committee  will 
form  one  link  in  the  chain  of  evidence.  It  is  not  a 
leading  question,  and  if  I  pledge  myself  that  it  is 
relevant  to  the  inquiry  I  have  a  perfect  right  to 
put  it. 

MunddL—IHj  friend's  pledge  carries  it  no  further. 
The  question  is  foreign  to  the  inquiry. , 

The  Chaibman.— The  Committee  desire  me  to 
state  that  they  do  not  consider  this  question  germain 
to  the  inquiry,  but  that  it  goes  to  the  credit  of  the 
witness. 

QjMsticn  disallowed. 

Evidence — Intimidation — Agency. 
Intimidation  cannot  be  affixed  until  agency  is  proved. 

m^ktre  there  are  cross-petitions  a  witness  may  be  asked 
a  question  with  a  view  to  prove  general  agency ;  but, 
agency  not  being  proved,  the  evidence  cannot  be  tendered 
as  recriminatory  evidence  0/ intimidation. 

The  witness  was  asked  by  RodweU,  Q.  C— Q.  Were 
you  present  at  Nottingham  during  the  election  ? — 
A,  Yes. — Q-  Did  you  do  anything  at  that  election? 
—A,  Tes.--a  What?— .4,  Hired  "lambs"  and 
psidthem. 

ifimdU?  objected.— By  way  of  recrimination  his 
friend  could  not  prove  a  riot.  Before  he  puts  any 
question  to  show  the  hiring  of  lambs  he  must  show 
in  the  first  instance  that  S  any  lambs  were  hired 
they  weite  hired  by  the  agents  of  Mr.  Paget  He 
must  begin  with  agency. 

BedweO, — I  am  proceeding  to  prove  agency  by 
links;  I  am  obtaining  cumulative  evidence.  Mr. 
Temple  in  his  opening  admitted  that  they  hired  400 
or  500  lambs.  I  am  now  in  the  course  of  proving 
who  hired  and  paid  for  these  lambs,  and  I  am  show- 
ing that  that  was  done  by  a  person  whom  I  shall 
show  to  have  been  an  agent  of  Paget. 

MundeH — ^My  friend  must  show  that  the  person 
who  employed  the  witness  was  our  agent. 

The  Chaibicah. — ^The  Committee  are  of  opinion 
that  counsel  should  have  called  the  person  who  gave 
the  order  before  calling  the  witness  to  prove  how  he 
executed  the  order  so  received. 

Qlfiestion  disoBowed. 


Evidence — Agency. 

Evidence  may  be  given  of  minute  acts  done  bv  a  person 
tending  to  constitute  him  an  agent,  if  witkout  refer 
rence  to  intimidation, 

RodweU  put  to  the  witness  this  further  question 
"  Who  gave  you  the  money  to  pay  them  with  ?** 

MundeU  objected. — ^This  is  the  same  question  in 
another  form.  It  does  not  signify  who  gave  him  the 
money,  unless  it  can  be  shown  that  he  was  an  agent. 
This  is  within  the  decision  of  the  committee.  [The 
Chaibm AH. — I  apprehend  you  to  contend  that  it  is 
constructing  a  primd  fade  case  of  agency  before 
agency  has  been  legally  proved,  which  might  afllz 
penal  or  disqualifying  results  upon  your  client] 
That  is  it 

BodwelL — Whether  the  person  is  an  agent  or  not 
is  a  question  for  the  committee.  The  payment  of 
the  money  is  one  of  the  acts  which  in  the  result  will 
constitute  him  an  agent.  Rogers,  506:  "It  is  con- 
sidered sufficient  if  the  fact  of  agency  be  esta- 
bUshed  by  circumstances  arising  out  of  the  general 
features  of  the  fase,  the  conduct  or  connection  of  the 
parties  .  .  .  And  it  is  usually  proved  by  a 
variety  of  facts,  each  of  which  taken  singly  may 
not  furnish  anv  conclusive  or  even  material  evi- 
dence against  me  party  accused,  but  the  aggregate 
of  which  may  combine  to  establish  to  the  saUsf  ac- 
tion of  the  committee  the  connection  between  the 
candidate  and  the  lUleged  agent"  [The  Chaib« 
MAN. — I  understand  you  desire  to  ask  this  witness 
a  question  with  a  view  to  prove  general  agency,  and 
that  you  do  not  tender  the  evidence  as  recrimi- 
natory evidence  of  intimidation  ?]    That  is  so. 

i/tmcfefl,— Then,  if  my  friend  puts  it  in  that  way, 
which  is  perfectly  fair,  he  must  state  absolutely 
that  while  he  is  getting  general  evidence  of  agency 
he  does  not  avail  himself  of  the  evidence  of  agenqr 
with  reference  to  intimidation. 

The  Chaibman. — You  put  it  as  one  of  those 
minute  acts  of  an  individual  which  when  added  to 
others  in  the  aggregate  constitute  general  agency, 
but  not  for  the  purpose  of  intimidation. 

RodwelL — Most  distinctly. 

Evidence  aUomed. 


Hopoboft's  Case. 
Canvass  books — Examination, 

The  secretary  of  a  ward  committee  mau  be  referred  to 
books  used  in  conductina  the  election  in  the  ward 
for  the  purpose  of  refreshing  his  memory,  and  for  the 
jiurpose  of  identifying  the  books,  but  they  cannot  be 
in^Hctea  unless  a  question  be  put  which  makes  them 
evidence, 

BodweU  proposed  to  examine  the  witness  as  to 
entries  in  certain  books  kept  for  the  purposes  of  the 
election  in  a  certain  ward. 

Munden  objected. — ^The  witness  comes  before  the 
committee  under  a  subpoena  duces  tecum,  and  pro- 
duces certain  books.  My  friend  is  entitled  to  have 
them  produced,  but  he  has  no  right  to  inspect  them 
and  make  them  evidence  against  my  client  (Mr. 
Paget).  Unless  a  question  is  put  which  will  make 
them  evidence,  he  has  no  right  to  look  at  them.  He 
must  put  his  question  irrespective  of  any  inspection. 

BodweU, — ^The  witness  is  called  upon  to  produce 
certain  books  wiiich  come  into  lus  hands  as  secre- 
tary. I  am  in  the  course  of  showing  what  the  course 
of  business  was  at  the  committee-room. 

MundelL — ^He   was   appointed   secretary  to   the 
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oommittee  to  do  the  duties  of  a  secretary,  but  we 
do  not  admit  that  he  was  an  agent. 

The  CB1.IBMAN . — I  understand,  Mr.  Bodwell,  you 
only  wish  now  to  use  those  books  for  the  purpose  of 
identifying  them  as  representing  the  canyass  books 
of  the  ward. 


BodwelL — Yes,  sir. 


JExcminaiiim  allowed. 


Prartice — Evidence. 

Where  books  containing  entries  by  a  canwueer  of  ike 
petitioner's  eome  irregularly  into  the  custody  of  ike 
eowseel  for  the  sitting  member^  they  cannot  be  used 
against  the  petitioner  unless  put  in  so  tis  to  be  equally 
open  to  both  parties. 

If  counsel  for  the  sitting  member  has  given  notice  to 
produce  books  belonging  to  the  petitioner^  they  do  not 
become  his  exclusive  property  for  the  purposes  of  the 
inquiry, 

BodxoeU  sought  to  prore  an  entry  made  by  Hop- 
croft  in  one  of  the  books  which  had  been  irregularly 
ntained  in  the  hands  of  the  witness,  but  which  he 
produced  under  a  subpoena  duces  tecum, 

MtmdeU  objected. — ^This  book  was  irregularly  in 
the  hands  of  the  other  side.  There  is  no  rule  of  law 
plainer  than  this,  that  what  is  part  of  the  plt.*8 
cass,  and  not  part  of  the  deft.*s  case,  could  not  lie 
obtained  even  by  a  bill  of  discorery.  What  this 
Witness  did,  or  what  he  did  not  do,  was  part  of  the 
petitioner's  case,  and  his  friend  would  not  hare  his 
applicatioa  granted  upon  any  summons  before  any 
judge  in  England  ;  and  what  right  had  he  to  it  now  ? 
He  gets  the  book  under  a  subpoena  duces  tecum,  and 
for  the  purposes  of  the  examination  says,  ^  Let  me 
look  at  it  to  see  whether  I  can  make  it  evidence  or 
not.*'  This  he  was  not  entitled  to  do.  [The  Chaib- 
MAN. — ^You  contend  that  these  books,  if  they  are 
anything,  are  your  evidence,  and  not  the  evidence 
of  your  opponents,  and  that  accident  has  placed 
them  in  irregular  custody  ?]  Yes.  [They  are  your 
title-deeds,  in  point  of  fact?]    Yes. 

EodweH — ^If  they  are  my  friend's  property  then 
his  argument  falls  to  the  ground,  because  the  clear 
practice  at  taw  is,  that  a  notice  to  produce  is  ren- 
dered unnecessary  by  proof  that  the  adverse  party 
has  the  original  instrument  in  court.  [Mundell. — 
We  have  not  got  it.]  Let  him  hand  it  to  you,  and 
the  law  is  satisfied.  I  have  proved  that  Hopcroft,  to 
a  certain  extent,  is  the  agent  of  the  sitting  member, 
and  I  have  a  right  to  see  it,  and,  if  I  think  fit,  to 
use  it  to  establish  bribery  against  the  petitioner.  It 
is  ad  rem,  and,  being  ad  rem,  I  have  a  right  to  use  it. 

The  Chaibman.— The  Committee  are  of  opinion 
that  the  books  in  which  Mr.  Hoporoft's  name 
appears  mi^  be  put  in. 

Books  put  in  aeeordingly. 


Bribery  Ust — Amendment, 

Where  the  bribery  list  contained  six  names,  but  in  the 
course  of  the  inquiry  a  book  was  produced  by  a  wit- 
ness which  showed  that  many  more  voters  were  bribed 
by  colourable  employnteni  as  paid  canvassers,  the  Com- 
mittee declined  to  allow  the  book  to  be  put  in  for  the 
purpose  of  amending  the  list,  but  allowed  the  witness 
to  be  asked  how  many  paid  canvassers  were  employed 
in  the  ward 

RodweU  asked  the  witness,  ''Do  you  produce  a 
list  of  paid  canvassers  ?"  (referring  to  a  book  in  the 
hand  of  the  witness). 


MundeU  objected.— His  friend  had  limited  the  in- 
quiry to  six  names  mentioned  in  the  lisk  He  could 
not  go  beyond  that 

SodweU  submitted  that,  this  witness  having 
declined  to  give  any  information,  the  question 
ought  to  be  allowed  for  the  purpose  of  adding  to 
the  list.  There  were  many  precedents  for  this 
course.  At  the  outset  he  stated  that  he  could  prove 
five  or  six  cases.  If,  in  the  course  of  the  inquiry,  it 
comes  out  that  there  are  fifty  vat^  in  a  sinUlar 
position,  then  it  is  for  the  Committee  to  say  whether 
they  wiU  not  go  into  those  cases. 

Mundell  referred  to  Bolton's  case,  decided  early  in 
the  inquiry  (vide  supra,  p.  231).  If  the  Committee  io 
that  case  refused  him  permission  to  add  one  name 
to  the  Ust,  mudi  more  should  they  disallow  his 
friend  to  put  a  series  of  names  on  hbi  list.  With 
due  diligenoe  the  names  might  have  been  added, 
and  this  was  another  reason  for  refusing  the  appli* 
cation. 

The  Crairxan.-— The  Committee  are  of  ofnnion 
that  the  book  cannot  be  used  for  the  purpose  of 
amending  the  bribery  list,  but  that  the  witness  may 
be  asked  how  many  paid  canvassers  were  employ^ 
in  his  ward. 

Amendment  disallowed. 


Paid  canvassers. 

The  evidence  went  to  show  that  in  three  wards  out  of 
seven  near^  200  voters  were  employed  as  canvaastrs^ 
and  it  was  decided  to  be  an  element  of  the  general 
bribery  prevailing  at  the  election. 

In  the  coiyse  of  Munddts  address,  in  reply  to  the 
evidence  adduced  on  behalf  of  the  sitting  member. 

The  Chairman  said:— I  should  like  to  hear 
yon  on  the  abstract  question  of  paid  canvasserii 
whether  it  is  legal  or  not.  There  is  only  the  Zom* 
betk  case  on  that  point 

iVtce cited  the  HuUcase,  W.  &  B.  98. 

Mundell  cited  the  Preston  case,  W.  &  B.  74. 

The  Chaibkan. — I  thought  the  Lambeth  case  (W. 
&  B.  129)  was  the  last.  Mr.  Ingham  was  chainnan, 
and  there  the  committee  laid  down  a  certain  view 
with  regard  to  paid  canvassers.  And  then  there 
was  the  Oxford  case,  where  the  question  of  messen- 
gers was  considered,  and  where  Mr.  Neate  was 
unseated  on  that  g^und. 

Mundell  referred  to  W.  &  B.  74  (the  borough  of 
Preston):  '* The  evidence  of  bribery  related  prind- 
pally  to  the  payment  of  canvassers,  who,  although 
bondjide  employed,  and  having  left  or  obtained  leavd 
from  their  ordinary  callings  for  the  purpose  of  can- 
vassing, in  some  cases,  as  it  appeared,  unknown  to 
the  parties  employing  them,  neglected  their  duty 
and  spent  the  money  given  them  as  caniiassers  in 
the  various  public-houses."  That  was  the  evidence, 
and  the  report  of  the  oommittee  was,  ^  Hiat  sa 
objectionable  system  of  employing  paid  canvassen 
has  prevailed  for  many  years  in  the  borough  of 
Fivston,  amongst  whom  persons  having  votA  are 
included ;  but  that  neither  the  number  of  the  voten 
so  employed  on  the  present  occasion,  nor  the  dream* 
stances  under  which  they  were  engaged,  lead  to  the 
conclusion  of  any  systematic  attempt  to  influence 
the  election  by  their  employment."  That  is  a  case 
exactly  in  point,  confined  to  the  subject-matter  of 
paid  canvassers.  It  is  the  last  case  confined  to  that 
matter,  and  I  should  say  that  the  law  of  the  case 
did  not  infringe  upon  the  discretion  of  the  com- 
mittee, who  are  to  gather  their  opinion  from  the 
number  of  voters  and  canvassers,  and  the  amount 
of  the  payment.    In  St  Ann's  Ward  we  had  ninety 
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ouTMaefs,  aod  aooie  sixteen  were  not  Yoters.  Thai 
was  one  case,  and  he  would  ask  the  committee  to 
apply  the  Uw  ol  the  Pre$ton  case  to  the  ciroum- 
•tanoet. 

At  a  later  period  of  the  inqoiiy,  on  the  hear- 
ing of  the  petition  against  Mr.  Morlej, 

(yMoBw^  (^C.  was  heard  on  this  suhject.— He 
dted  the  borough  of  Leicester ,  IP.  R.&£>.  174,  where 
it  was  held  tliat  persons  were  bribed  principally 
under  the  pretence  of  remnneration  for  services; 
the  (h^wd  COM,  W.  &  B.  109,  where  the  payment  of 
snms  for  a  similar  purpose  was  held  to  be  bribery, 
rihe  Chairman.— You  propose  to  carry  this  case 
nriher  than  that,  and  to  show  that  bribery  was  the 
primary  motiye  ?]  Yes.  Then  there  is  the  Lambeth 
case,  the  Prtston  case,  and  the  case  of  Kingston-upon- 
BvB  (dted  stqjra). 

The  resolution  of  the  ComciTrBs  on  this  part  of 
Ae  case  was  as  follows : 

'<That  at  the  last  election  for  the  said  borough, 
ezoessive  numbers  of  persons  were  employed  on 
behalf  of  Messrs.  Paget  and  Morley,  as  messengers, 
eanvassers,  and  protectors  from  violence. 

*^  That  in  three  wards  alone  out  of  seven  nearly 
200  voters  were  so  employed  on  behalf  of  Messrs. 
Paget  and  Morley,  who  received  from  their  agents 
soms  varying  in  amount  from  IBs,  to  4/.  10s.,  and 
that  among  the  voters  so  paid  were  [enumerating 
fourteen  persons]. 

''That  some  of  the  voters  so  employed  were 
allowed  to  continue  their  usual  work  during  all  the 
time  of  their  employment,  but,  notwithstanding, 
were  paid  at  the  same  rate  as  those  who  attend^ 
jfl  day;  that  some  who  were  so  employed  and 
engaged  were  so  old  and  infirm  as  to  have  been 
incapable  of  rendering  any  efficient  service;  that 
some  were  paid  for  a  longer  interval  than  that  for 
which  they  were  engaged  or  during  which  they 
were  in  attendance ;  that  it  was  not  proved  to  the 
satisfaction  of  the  committee  that  this  colourable 
employment  of  voters  was  with  ti^e  knowledge  and 
consent  of  Messrs.  Paget  and  Morley,  who,  while 
leaving  the  conduct  of  this  election  entirely  in  the 
hands  of  their  committees,  appear  to  have  im^citly 
relied  on  their  discretion  and  judgment. " 


The  Cases  of  Whitchurch  and  Taylor. 

TnmeUing  expenses — Bribery, 

Tmo  voters  were  paid  5/.  10s.  each  <m  account  of  their 
travelling  expenses  from  Paris  to  Nottingham  for  the 
purpose  of  voting  jbr  Ms  Conservaiive  sitting  member: 

Sdd  to  be  bribery  within  the  meaning  of  the  21  ^  22 
Vict.  c.  87. 

John  Cummings  examined  by  MundeU : 

WOUsm  LiiMker  oaum  fh>in  SUsffleld.  The  first  time  I  saw 
him  WM  the  vi^t  of  tlie  eleetion.  He  reoeived  Ite.  end  his 
expenaee  from  Sheflleld.  I  do  not  know  that  be  did  enythiog 
for  Ida  ISi  but  vote.  I  saw  him  paid.  I  know  William  John 
Derlck.  I  saw  him  the  day  after  the  election.  He  had  U  and 
expenaee  from  Linoola  TblB  man  wan  not  down  on  the  list 
tm  after  he  wae  peid.  He  applied  afterwards  as  having 
voted. 

Joseph  Richard  Whitchurch  examined  by  MundeU 

I  am  a  laee-maker,  and  a  burgees  of  the  borough  of  Not- 
ttnghian  At  the  time  when  the  election  came  on  I  wae  living 
et  Galala,  where  I  tiad  been  for  nine  months.  My  wife  and 
funfly  were  living  at  Nottingham.  I  received  from  Mr. 
Bobert  Hazton  Sb  francs  for  my  expenses,  and  went  over  to 
^ttagham  the  night  before  the  electiioa  A  man,  named 
wilMam  Tftylor,-  tiie  younger,  a  burgess  of  the  borough  of 
Kotdngham,  received  the  same  amount  from  Mr.  Eobert 
ItooD  for  his  expenses^  There  was  another  man,  named 
Fmy,  who  went  with  us,  but  when  he  got  to  Nottingham  It 
VIS  found  that  he  was  not  on  the  list  We  called  on  Mr. 
John  Mastoo,  bat  ha  was  not  at  homa  We  then  sought 
UmsttheMiWlsaBd  tbs  Dog  and  Partridge.    Uttlmaleljr 


we  found  him,  and  be  went  with  us  to  the  Assembly-rooms, 
I  saw  Mr.  Marriot  thera  He  said  I  was  to  vote  for  Clifton 
and  HIarten.  I  said,  "  What  am  I  to  receive,  because  I  ehould 
like  to  have  an  understanding  ?  **  He  said  he  would  send  for 
Adand.  After  a  tlnie  Sir  Bobert  Olif ton  and  Acland  came  in. 
Acland  asked  me  in  French  if  I  had  just  come  from  Calaia 
I  told  him  yes,  and  he  went  away  and  reckoned  upon  die  back, 
of  the  note  what  we  were  to  recelTe.  Marriott  spoke  to 
Acland:  he  said  "  Those  men  want  to  haTe  an  understanding 
what  they  are  to  haye,"  and  then  they  went  away  to  reckon 
up.  We  did  not  mention  any  sum  at  all.  Somewhere  about 
6L  lOa  ealbh  was  reckoned;  that  included  the  8£  francs.  Sir 
B.  OUfton  was  fax  the  room  the  whole  of  the  time.  When  we 
wero  going  awav  Sir  Robert  and  Acland  shook  hands  with  na 
Talyor  ^d  I  poUed  together  the  next  morning  at  the  county 
voters'  place  In  Park  ward.  We  then  went  down  to  the 
Assembly-rooms  and  saw  Marriott  He  gave  us  a  61  note  and 
two  sovereigiM.  He  kept  back  the  2«.  6dL  and  the  Sfi  francs. 
Altogether  we  got  about  (UL  10«.  each.  Before  Mr.  Maniott 
paid  us  he  sent  for  the  return  just  to  see  if  we  had  roted. 

By  the  Committue  : 

I  received  5L  IQc  from  Marriott  It  was  for  me  and  Osier 
voting  for  Clifton  and  Marten.  When  the  money  was  given 
to  ma  Marriott  did  not  say  anything;  when  he  cast  up  the 
account  he  said  it  would  come  to  U.  lOa,  end  there  wsa 
about  28aoflL 

Mr.  Lbfbvbb:  Did  the  85  francs  pay  your 
journey  from  Calais  to  Nottingham  ? 

Not  (julte.  When  I  left  Calais  I  understood  I  was  to  have  my 
fare  diere  and  back  and  something  else  beatdea 

Was  any  portion  of  the  sum  to  be  paid  for  you  in 
respect  of  your  vote  ?  . 

I  do  not  know  that  I  was  told  I  was  to  vote  for  OUfton  and 
Marten. 

Benjamin  Ward  deposed  to  haying  received  2L  for 
travelling  expenses  from  Derby  to  Nottingham. 
He  voted  for  Marten  and  Clifton,  and  was  paid 
afterwards. 

jRodwelL— The  result  of  the  decision  as  to  travel- 
ling expenses  is,  that  although  payments  are  illegal 
they  are  not  necessarily  corrnpt.  The  first  case 
upon  the  subject  is  the  Cambridge  case.  The 
question  was  raised  in  Cooper  v.  Slaae,  referred  to  in 
the  Wareham  and  the  Hudder afield  csoob  {Hudder^field 
case,  W.  &  Br.  31)1  That  is  the  first  case  decided 
after  the  Act  [The  Chaibmak.— The  Act  is  the 
21  &  22  Vict.  c.  87.  It  says  that  you  may  provide 
a  conveyance,  but  that  it  is  not  lawful  to  pay  any 
money,  or  to  give  any  valuable  consideration  to  a 
voter,  you  will  say  that  it  is  illegal,  but  that  it  is 
not  bribery.]  Yes.  It  is  stated  at  page  31 :  "  The 
Chairman  further  stated  that  as  this  was  the  first 
decision  which  had  been  come  to  under  21  &  22 
Vict.  c.  87,  the  committee  wished  it  to  be  understood 
that  they  considered  the  payment  of  travelling 
expenses,  which  in  this  case  was  proved  to  have  been 
miuieto  voters  by  an  agent  of  the  sitting  member,  was 
illegal,  but  that  it  did  not  render  the  sitting  member 
guilty  of  V  bribery  within  17  &  18  Vict.  c.  102."  In 
this  case  the  facts  were  distingioishable.  It  waa 
impossible  to  provide  for  the  carriage  of  the  voters 
from  Calais  to  Nottingham  otherwise  than  by  pay* 
ing  the  fare:  (the  Carlisle  ease,  W.  &  Br.  92.) 

MundeH—l  agree  that  pa3rment  of  money  to  a  voter 
instead  of  providing  him  with  the  means  of  going 
and  returning,  provided  the  amount  is  not  more 
than  wiU  represent  that  sum,  is  an  iltegal  payment, 
but  is  not  corrupt.  If  it  be  coupled  with  the  con- 
dition that  he  shall  vote,  it  immediately  becomes  a 
corrupt  payment,  and  amounts  to  bribery :  (Rogers, 
319-20;  Cooper  v.  Shdsy  in  the  Ex.  Ch.)  [The 
CThaihman.— The  last  Act  was  inconsequence  of 
that  decision.]  That  does  not  carry  it  one  step 
farther.  [The  C^haismak.— It  is  illegal,  although 
not  corrupt]  It  is  true  that,  in  order  to  put  an  end 
to  the  question,  the  last  Act  stated  that  it  should 
be  illegal.  [The  Chairman. —It  is  illegal  to  pay 
any  money  to  a  voter.  Tou  may  find  him  a  con- 
veyance, but  not  pay  him  money.]  But  if  in 
addition  to  paying  him  money  for  a  conveyance  you 
>ay,  ''Provided you  go  from  London  to  Cambridge 
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I  will  pay  your  expenses,"  even  then  it  is  a  oorrnpt 
bargain.  [The  CHijRMAN.— Yes ;  it  is  an  induce- 
ment.] And  therefore  it  comes  within  the  definition 
of  bribery.  It  is  not  the  less  corrupt  if  the  bargain 
is  made  to  superinduce  the  vote.  Alderson,  B.  says, 
"  What  the  statute  meant  to  prohibit  was  the  act 
directly  calculated  to  influence  the  rote,  and  it  it 
impossible  to  sar  that  a  voter  finding  himself  under 
the  necessity  of  voting  for  a  particular  person,  or 
losing  his  travelling  expenses,  which  he  has  been 
promised  if  he  does  vote,  is  not  under  an  induce- 
ment to  vote."  Therefore,  if  you  are  of  opinion  that 
what  was  given  to  these  men,  i.  e.,  5L  10«.  or  there- 
abouts, was  given  to  them  upon  a  bargain  to  vote 
for  Clifton  and  Marten,  then  Whitchurch  and  the 
others  were  bribed,  and  those  who  gave  them  the 
money  were  guilty  of  bribery.  [The  CHiJRMAK.— 
Although  the  payment  was  not  in  excess  of  the 
actual  expenditure.]  I  shall  show  that  the  pay- 
ments were;  but  that  will  be  another  point  [The 
Chairman.-— But  even  if  it  be  a  proper  sum,  if  there 
was  the  precedent  contract  that  they  were  to  vote 
for  A.  B.,  that  was  in  fact  bribery.]  Yes ;  Mr.  Rod- 
well  had  said  that  he  would  prove  that  the  sum 
given,  viz.  4/1  75.  6d,  was  the  legitimate  charge  for 
a  passage  from  Calais  to  Nottingham  and  back. 
Ko  such  evidence  had  been  offered;  but  even 
the  payment  of  the  actual  sum  paid  corruptly 
would  be  improper.  I  do  not  desire  to  put  it 
high,  as  there  may  be  a  difference  of  opinion,  but  I 
may  cite  the  Beverly  case^.  W.  &  B.  188  ;  Rogers, 
320 :  "  A  payment  of  a  sum  for  travelling  expenses 
largely  in  excess  of  the  actual  expenses  expended, 
before  a  voter  voted,  as  of  8/1  where  the  actual 
expenses  came  to  80«.,  or  of  8/.  where  the  actual 
expenses  came  to  12«.  only,  was  held  bribery."  Mr. 
B(Klwell  said  also  that  there  was  a  difficultv  in 
obtaining  at  Calais  a  ticket  that  would  serve  there 
and  back.  Let  that  be  conceded.  The  man  was  at 
Nottingham,  and  he  had  paid  a  few  shillings  more 
than  85  francs  to  g^t  there.  They  paid  him  a  sum 
approximating  to  5/1 10«.  He  never  went  back  to 
Calais.  He  received  actually  3/1  10s.  for  his  vote. 
In  the  same  page  of  Rogers  (they  are  quoting  Cooper 
V.  Slade\  it  is  said  :  "  On  the  second  point,  viz.,  the 
unconditional  payment  of  such  expenses,  subsequent 
to  the  election,  the  same  learned  judge  says,  *  We 
agree  that  the  purity  or  honesty  of  intention  of  the 
pit.  in  error  is  immaterial  if  he  does  the  thing  pro- 
nibited.  But  we  think  that  word  "corruptly  "  has  a 
definite  meaning.  If,  for  instance,  there  had  been 
a  previous  unlawful  promise,  conditional  on  the 
voter  voting,  or  if  there  had  been  a  previous  under- 
standing to  that  effect,  or  a  corrupt  bwrgain  for  the 
future,  we  think  the  case  would  have  been  within 
the  statute.' "  Was  there  not  a  corrupt  bargain, 
and  was  it  not  to  see  if  the  bargain  was  fulfilled 
that  they  looked  at  the  list  to  see  which  way  he 
voted  ?    This  really  is  an  undisputed  case. 

The  CoMMrrrBB  came  to  the  following  resolu- 
tion:—That  Joseph  Richard  Whitchurch  and 
William  Taylor  were  bribed  with  the  knowledge  of 
Sir  R.  Clifton's  agents  by  William  Marriott,  by  the 
corrupt  payment  of  excessive  travelling  expenses, 
to  vote  lor  Sir  Robert  Juckes  Clifton,  but  that  the 
said  bribery  was  practised  without  the  knowledge 
or  consent  of  the  said  Sir  Robert  Juckes  Clifton. 


JowmaU  of  the  House — Opening  of  counsel--  Ckxtes. 

Counsel  care  not  entitled  to  refer  to  cases  which  are  not 
mentioned  in  their  opening^  but  may  inform  the  com- 
mittee  of  the  existence  of  cases  bearing  upon  the 
inquiry,  although  chronicled  onhf  in  the  Journals  of  the 
Mouse. 


intimidation,  referred  to  the  GaluHxy  case,  wfai<^  he 
had  not  seen  till  this  morning  (the  twenty-second 
day  of  the  inquiry).  It  was  recorded  in  the  Joamals 
of  the  House. 

Price, — ^Are  we  to  Have  a  case  sprung  upon  ns  in 
this  manner  of  which  there  is  no  authorised  report? 
I  ask  the  committee  whether  this  is  to  be  gravely 
discussed,  and  whether  it  is  to  be  discussedupon  sucJi 
an  authority. 

ifimdlsZ/l— The  highest  authority  is  the  Joomal  of 
the  House  of  Commons.  The  reports  are  the  mere 
borrowed  transcripts. 

O'Jfo/fey. — ^The  journals  are  in  regard  of  what 
passes  in  the  committee-room,  except  the  report 
made  by  the  committee  of  the  House. 

The  Chaibman. — It  seems  to  me  that  the  journals 
show  what  is  the  report  of  the  committee  to  the 
House,  how  it  was  entered,  and  what  action  the 
House  took  upon  it ;  but  it  has  no  relevance  as  to 
what  were  the  issues  raised  before  the  committee, 
or  what  were  the  arguments  held  and  the  evidence 
adduced  before  the  committee  to  lead  them  to  the 
report  upon  which  the  House  acted,  and  the  action 
upon  which  is  contained  in  the  journal. 

AlundeH — The  journal  consists  of  two  parts : 
first,  the  recital  of  the  statements  upon  the  petition, 
and  the  prayer  and  the  finding  of  the  court,  and 
to  that  extent  it  is  evidence,  and  the  best  evidence, 
of  the  facts,  because,  as  the  finding  proceeds  upon 
the  recitai  of  the  pleadings  for  that  purpose,  it  is 
incorporated  with  the  judgment  like  the  judgment 
of  a  common  law  court.  I  submit  I  am  entitled  to 
refer  to  it. 

RodweU. — ^It  is  a  leading  case,  and  I  am  surprised* 
that  my  friend  did  not  refer  to  it  in  his  opening;.  It 
is  not  a  case  that  has  come  upon  him  by  accident. 

MundeH—I  know  your  industry,  Sir,  so  well  as  to 
be  assered  that  you  wiU  not  pass  it  by  without 
referring  to  it,  and  therefore  it  is  unnecessary  that 
I  should  do  so. 

Reference  admitted  for    the    information  of  the 
committee, 

[Subsequently  MundeU  placed  the  whole  of  the 
facts  of  the  case  before  the  committee,  and  no 
further  objection  was  taken.] 


Stltsstbr's  Case. 
Rebutting  evidence. 

Where  rebuitina  evidence  is  adduced  it  must  be  strictb 
confined  to  ike  evidence  which  has  been  previously 
given, 

MundeU  proposed  to  call  John  Sylvester  to  con- 
tradict the  witnesses  of  the  sitting  member  upon 
their  recriminatory  evidence  upon  the  matter  of 
paid  canvassers. 

RodweU  objected. — He  had  frequently  mentioned 
Sylvester  in  cross-examination;  in  fact,  he 
challenged  his  friend  once  to  put  him  in  the  box. 
Moreover,  he  was  in  the  bribery  list,  and  he 
could  not  now  be  called  for  the  purpose  of  patching 
up  the  case. 


MundeU — ^I  had  a  case  to  present  to  the  com- 
mittee. It  consisted  of  bribery,  intimidation,  and 
riot.  I  could  not  know  what  my  friend  was  going 
to  prove  as  to  the  hiring  of  canvassers  in  St.  Anne's 
wiml,  yet   I   am   to  be  prevented   rebutting  the 

I  evidence   because  I   was   challenged  to   produce 
Sylvester  t^n  Bomethmg  which  had  no  bearing  i^on 
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the  ctM.  Taylor  on  ETidence,  par.  357  says :  <*  If 
several  ismea  be  joined,  some  of  which  lie  on  either 
party,  the  pit  may,  at  his  option,  go  into  the 
vhole  case  in  the  first  instance,  or  he  may  content 
himself  with  adducing  evidence  in  support  of  those 
issues  which  he  is  bound  to  prove,  reserving  his  right 
of  rebutting  his  adversary's  proof  in  the  event  of  the 
d^t.  establishing  tkprim4  facte  case  with  respect  to 
tiie  istoea  which  lie  upon  him.**  The  issue  upon 
me  is  bribery  or  intimidation.  My  friend  might 
not  have  thought  fit  to  go  into  the  recriminatory 
enridenoe — ^how  was  I  to  anticipate  it?  He  does 
think  fit,  and  I  did  not  anticipate  any  part  of  the 
case.  The  issues  which  lay  upon  him  were  bribery 
caseS)  and  he  was  confined  to  his  list  Upon  what 
ptinciple  of  law  am  I  precluded  from  giving 
evidence  in  respect  of  this  matter  ? 


may  be  produced,  such  being  strictly  confined  to 
contradiction  of  the  evidence  given. 

Evidence  admitud. 

Examination  by  Committee, 

Quare,  whether  the  memhen  of  the  Conmittee  have  a 
power  of  putting  questions  to  a  witness  which  would 
lie  objected  to  as  irregular  if  put  by  a  judge  in  a 
court  of  justice, 

Semble,  an  Election  Committee  may  anbitrarily  regulate 
the  inquiry  without  reference  to  the  ordinary  ruks  of 
evidence, 

A  member  of  the  committee  put  a  question  to 
Mr.  Morley,  whilst  in  the  chair,  as  to  the  amount 
paid  to  canvassers. 


BodwdL — My  answer  is,  that  there  are  not  several 
issues  to  be  tried  here.  The  single  issue  at  present 
is  bribery,  and  the  list  gave  every  information. 
Nothing  could  have  been  more  simple  or  easy  than 
to  have  called  Sylvester  to  say  that  he  did  not,  upon 
any  occasion  or  under  any  circumstances,  bribe 
those  persons  whom  he  is  charged  with  brib  ng. 
Bogers,  451,  states:  "The  committee,  however, 
generally  reserve  to  themselves  power  to  proceed 
with  any  case  (not  contained  in  the  lists  or  men- 
tioned in  the  opening^  tending  to  inculpate  any 
agent  or  princip^  the  knowledge  of  which  has  been 
brought  out  in  the  investigation,  and  of  which  the 
psrties  could  not  have  been  reasonably  supposed  to 
be  previously  cognisant"  In  this  case,  the  bribery 
list  being  handed  in,  he  was  perfectly  cognisant  of 
the  cases  which  were  to  be  charged  against  Mr. 
Syl^rester  and  other  persons.  It  is  not  like  the  case 
where  we  attack  the  sitting  member  to  unseat  him. 
This  is  the  case  of  the  petitioner  who  puts  himself 
forward  to  unseat  the  sitting  member,  and  he  is 
bound  to  come  before  you  with  clean  hands.  The 
distinction  endeavoured  to  be  drawn  from  Bogers 
witii  reference  to  the  option  of  the  pit.  as  to  which 
time  he  will  prove  a  particular  part  of  his  case  does^  ,^ 
ot  apply.    There  is  only  one  issue  here  upon  whidflKpi 


CfMaJky  objected. 

The  Chairman. — TUe  committee  are  at  liberty  to 
ask  any  questions  which  they  think  right 

O^Malky, — With  deference,  that  is  not  so.  When 
a  Judge  sitting  upon  the  bench  puts  a  questiou, 
counsel  may  object  to  it.  A  judge  can  no  more  put 
a  question  which  is  contrary  to  law  thui  a  counsel 
can. 

Mr.  VrviAN.—We  can  ask  any  question  we  please 
which  we  think  calculated  to  elicit  the  truth ;  and 
as  a  member  of  this  committee  I  think  it  right  to 
say  that  I  shall  endeavour  to  extract  the  truth  in 
any  way  I  consider  necessary  and  proper.  This  is 
a  tribunal  perfectly  different  from  that  of  a  judge 
and  jury,  who  have  each  of  them  distinct  duties  to 
perform.  We  are  bound  simply  by  the  rules  of 
honour  and  truth  and  aesponsibihty  to  the  House  of 
Commons. 


be  professes  he  has  any  right  to  call  these  witnessi 
and  that  is  with  reference  to  bribery^  and  he  ought 
to  have  called  them  in  anticipation.  I  trust  you 
will  not  allow  my  friend  to  re-open  the  case,  but 
that  if  you  do  you  will  permit  me  to  call  evidence 
to  contradict  his  witnesses. 

The  Chaiamak. — Can  you  quote  any  case  with 
regard  to  the  practice  in  proceedings  upon  com- 
mittees under  sitaiilar  droumstances  ? 

Bodwell  and  aMaJky  both  stated  that  in  their 
leooUection  no  case  had  occurred. 

MunddL — ^My  friend  has  stated  to  you  that  there 
is  only  one  issua  There  are  two  distinct  issues  : 
one  issue  is,  setting  aside  intimidation  and  riot, 
whether  Sir  Robert  Clifton  has  been  guilty  of  bri- 
be^ ;  and  the  other  is,  whether  Mr.  Paget  has  been 
guilty  of  bribery,  and  how  could  I  anticipate  it? 

The  Chaibmak. — ^This  question  occurs  to  me: 
that  it  may  be  contended,  though  I  express  no 
opinion,  that  a  recriminatory  petition  is  in  fact  a 
new  issue,  and  a  fresh  case  to  be  tried. 

After  some  further  argument. 

The  Committee  deliberated. 

The  Chaibmajt. — The  Committee  desire  me  to 
slate  that  tihey  feel  this  is  a  question  of  considerable 
importance ;  they  have  given  it  their  best  consider 
]itioa,and  it  appears  to  them  they  are  right  in 
oomhig  to  this  reaolatioii :— Tbatrebatting  evidenee 


C^Mattey. — ^I   beg  most   respectfully   to  protest 

against  such  a  doctrine.  This  is  a  statutory  tribunal 

before  which  the  examination  of  witnesses  is  to  be 

conducted  precisely  according  to  the  rules  of  law 

id  down  and  established  in  our  courts  of  justice. 

hey  are  rules  which  wise  and  experienced  men 

ave  established  as  best  calculated  to  dicit  the 


truth  and  guard  against  untruth.  A  committee 
sitting  on  a  private  Bill  is  a  committee  of  impres- 
sion, and  not  a  tribunal  of  fact,  and  therefore  the 
utmost  vagueness  is  allowed  when  evidence  is 
adduced.  But  the  appeal  here  is  always  to  the 
common  law  rules  of  evidence. 


Mr.   Lefeybe. — ^The    question 
require  settlement. 


now    does  not 


— —         Qfitstion  dropped, 

BiCHABDs's  Case. 

Imputation  on  charatLBr — ImmcUeritd  evidenee 
Tiine  for  application. 

The  committee  will  not  allow  the  course  of  the  inquify 
to  be  interrupted  for  the  purpose  of  clearing  the 
character  of  a  person  not  a  witness  in  the  case  : 

Where  such  person  was  the  solicitor  in  charge  of  the 
petition  and  was  subsequent^  examined^  it  was  held 
that  he  could  be  examined  with  reference  only  to  the 
partiadar  fact  which  he  toas  called  to  esttdmsh,  and 
not  general^  as  to  his  conduct  of  the  petition : 

Semhle,  aU  the  evidence  relating  to  the  same  fact  nmsi 
be  given  under  one  and  the  same  form  ofoam. 

At  the  close  of  the  case  for  Sir  Robert  Clifton, 

MundeU  made  an  application  to  the  conunittee, 
imputations  having  been  cast  in  the  course  of  the 
inquiry  upon  a  gentleman  that  he  had  tampered 
with  witnesses,  and  these  had  been  cast,  he  pre- 
sumed, with  the   purpose  of  founding   upon  the 
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OTidence  an  application  to  the  committee  to  apply 
to  the  House  to  puoish  a  man  for  a  gross  breach  of 
duty  if  it  were  true. 

Price  stated  that  he  had  no  suck  intention. 

MvndeU  submitted  that  in  that  case  he  ought  not 
for  a  moment  to  allow  the  imputation  to  rest,  and  he 
ought  to  be  permitted  to  call  gentlemen  to  dis- 
abuse the  minds  of  the  committee.  He  proposed  to 
call  Mr.  Wilson  Plant  and  Mr.  Hichards  upon  the 
point  whether  they  were  ever  together  in  Mr. 
Richards's  office,  as  was  stated ;  and  to  call  Mrs. 
LiUce,  the  person  who  sold  mop- tails  to  Ward,  to 
prove  that  her  son  never  sold  them. 

Price, — I  take  the  rule  to  be  this :  if  in  the  course 
of  the  examination  of  the  witnesses  on  the  other 
tide  you  discuss  what  your  defence  will  be,  then  is 
the  time  for  the  opposite'  side  to  bring  their  yrit- 
nesses  upon  that  point.  If  you  choose,  as  a  mutter 
of  policy,  to  defer  discussing  in  your  cross-exami- 
nation what  you  mean  to  rely  upon,  then  rebutting 
evidence  may  be  cal'ed.  We  are  now  upon  the 
question  of  whether  Mr.  Richards  is  to  be  called  with 
respect  to  an  imputation  upon  his  character,  and  I 
object  to  witnesses  being  called  now  who  are  really 
to  be  called  upon  the  merits  of  the  case. 

The  CHAiRiCAN.~It  seems  to  me  the  question  is, 
whether  this  is  the  proper  time  to  make  such  an  appli- 
cation. That  is  objeqted  to  by  the  learned  counsel 
on  the  other  side,  chiefly  on  this  ground,  that  in 
refuting  the  charge  facts  will  be  referred  to  which 
are  of  no  importance  in  the  case  itself ;  that  your 
(Mundeirs)  client  can  be  amply  gratified,  if  it  be 
necessary,  at  the  close  of  the  case  without  such  an 
interruption  as  may  affect  the  consideration  of  the 
issue  now  before  the  committee. 

Price  read  an  extract  from  Warren's  Law  and 
Practice,  p.  611 :  "It  was  held  by  the  Cheitei.ham 
Committee  1848,  that  offering  a  bribe  to  a  wit- 
keep    away   after    he  had   received    the 


Was  a  witness  at  that  time  under  examinatioo  ? 

Yei,  bnt  1  cftimot  cbaxve  my  mamory  with  tiko  nuod.  T^ 
committee  were  sitting.  I  wm  ttuidiiig  outside  the  ixHun  when 
the  gentleman  who  Just  presented  himself  came  np.  and  acked 
me  if  Sir  Bobt  Clifton  was  inside  ?  I  answered  that  he  was, 
and  he  went  in,  coming  outajj^ain  in  about  foor  or  fire  minqtea. 
I  was  in  oommanioation  with  aome  of  the  witDeawa  I  wm 
engaged  at  the  Nottingham  eleetion  on  behalf  of  Messrs. 
Paget  and  Morley. 

MvndeU  objected  to  Mr.  BodweU  asking  any 
questions  from  the  witness  upon  matters  connecteil 
with  his  conduct  of  the  petition.  He  had  bee« 
c^ed  to  prove  a  certain  fact,  and  he  held  that  be 
could  not  be  questioned  upon  circumstances  which 
had  not  reference  to  that  fact. 

After  a  long  argument  the  Committee  retired  to 
deliberate  upon  the  matter,  and  on  their  return, 
after  an  absence  of  about  a  quarter  of  an  hour, 

The  Chairman  said:— I  will  first  of  all  state  that 
I  take  some  blame  to  myself  for  these  circumstances 
having  arisen.  I  never  knew  or  heard  of  a  case  in 
court  of  a  witness  being  sworn  t^oir  dire,  neither  did 
I  know  that  there  was  any  particular  oath  other 
than  what  was  the  general  practice  on  the  subject 
Had  I  done  so,  I  should  have  recommended  to  the 
committee  that  the  witness  should  have  been  sworn 
on  that  particular  form  of  oath ;  and  that  the 
witnesses  brought  to  contradict  should  have  taken 
the  same  form  of  oath,  and  should  only  have  been 
cross-examined  on  the  point  on  which  the  witness 
was  examined  in  chief.  The  Committee,  taking  that 
view  of  the  subject,  think  this  witness  is  not  to  be 
examined  generally,  but  only  in  reference  to  points 
in  the  examination  in  chief. 


Coalition  between  Candidates, 

Zt  was  declared  by  an  agent  of  C,  at  a  meeting  hid  in 
the  assembh-rooms,  thaJt  a  coalition  existed  between  C, 
and  i/.  Cabs  were  used  by  C,  and  M.  jwntbf,  and 
poU-clerks  acted  for  them  jointbf,  and  canvassers  can- 
vassed/or themjointlvt  but  C,  (md  M,  did  notpMi^ 


nesstokeep    away   after    he  had   received    ^l^^^t  ^^her  or Uu£  admit  that  th^  were  i^n^ 

Speaker's  warrant  was  an  attempt  to  mterfere  with^r"J3'™^*^^r"^ 

tlTprivUeees  of  the  House  of  (Commons,  and  tha  ^  W^^b  ""^^  '^  ^"^  commtiee-rooms  weretntk 


privileges  of  the  House  of  Commons, 
the  committee  would  proceed  to  inquire  into  it 
once  without  the  assistance  of  counsel,  so  as 
enable  the  parties  to  meet  the  charge. 


at 
to 


» 


Mundell  observed  that  his  friend  was  out  of  court 
on  his  own  showing,  as  the  extract  stated,  "  the 
committee  will  proceed  to  inquire  into  it  at  once." 
I|  ^as  unjust  to  allow  a  man  to  lie  under  an  impu- 
tation. The  evidence  he  proposed  to  give  was  the 
foUowi^ :  To  ask  Mr.  JQUchards  to  contradict  cer- 
tain evidence  given  by  one  Dring  with  reference  to 
a  bribe  of  50^1,  to  Mr.  Richards  and  Mr.  Plant  being 
together  in  the  same  office  when  the  inducement 
was -said  to  have  been  offered  Dring  to  go  away, 
and  as  to  whether  he  told  him  that  he  had  given 
a^  depositions  to  Mr.  Parsons.  There  were  two 
objects :  first,  to  clear  Mr.  Richards ;  and,  secondly, 
to  confirm  Mr.  Richards  upon  a  matter  not  material 
to  the  inquiry. 

The  CoMMiTTBB  decided  that  the  application  could 
not  be  acceded  to. 

Application  rejvsed. 

At  a  later  period  of  the  inquiry,  Mr.  Richards 
was  examined  by  MundeU : 

He  was  the  solicitor  who  had  had  the  eondnct  of  this  peti- 
tion, and  bad  been  present  during  the  oonrae  of  this  inqw^. 
He  had  seen  De  Praed  in  the  room  while  the  committee  hid 
been  sitting  on  the  second  or  third  day,  between  twelve  and 
one  o'clock.    He  knew  him  and  recognised  him  now. 

By  the  Committsb  :— How  long  were  you  in  the 
roomt 

flvoiors^miivitas. 


scane  house: 

Held,  that  a  document  might  be  put  in  u^i^  assumed 
the  existence  of  a  coaHtion : 

Semble,  flitting  of  votes  at  a  late  period  of  the  conieetit 
prinidfade  evidence  of  coalition, 

Thompson  stated  in  his  evidence,  when  examined 
by  MundeU^  that  Mr.  Marten's  cabs  were  used  jointly 
.and  that  the  poll-clerks  acted  for  Mr.  Marten  and 
iSir  Robert ;  that  Mr.  Marten  hired  canvassers,  Sir 
Robert  none.  After  the  coalition  he  canvassed  for 
both  with  Mr.  Parsons,  Mr.  Marten's  solicitor.  Mr. 
Marten  once  canvassed  with  them  on  behalf  of 
Sir  Robert  and  himself. 

Munddl  proposed  to  put  upon  the  notes  an  item 
from  the  accounts  of  Mr.  Marten,  idiich  were  on- 
signed,  with  respect  to  the  expenses  of  St.  Ann's 
ward. 

RodweU  objected  that  Sir  Robert  Clifton's  expenses 
were  not  Mr.  Marten's.  [In  his  refdy  upon  the 
whole  case  the  learned  counsel  commenlied  apon  the 
question  of  coalition,  and  his  remarks  are  here 
given  for  the  purpose  of  consolidation.]  If  he 
showed  the  committee  that  there  were  no  common 
funds,  no  acting  in  concert  (which  means  coalition), 
such  as  would  make  Sir  R.  Clifton  responsive  for 
the  acts  of  Mr.  Marten,  that  surely  was  enough  for 
hif  purpose.  So  far  as  he  knea-  these  bad  been  no 
case  Uke  this  ever  decided.  In  the  Petsrbor^u^  case 
(W.  &  Br.  156^  a  somewhat  aimilar  qu^on  aros^ 
butlilr.  Whalley  radiated  ibe  arrangepoMot)  anil 
ib^ee  F«B  no  4^cism  of  the  cowMnUtee  09  tia^ 
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The  TowiT  of  Nottingham. 


[Election  Pet. 


part  of  the  case.  [The  CHAiftiCAN.^The  cause  of  its 
repudiatioa  is  stated,  and  there  probably  was 
eridence  to  the  same  effect,  thai  there  was  ill  feel- 
ing  between  the  two  parties.]  He  had  glanced 
at  the  case,  as  the  only  case  in  which  the  word 
*'c(Mdition*' occurred.  It  was  an  important  point. 
Suppose  there  were  four  candidates.  Suppose  Sir 
S.  CliftOD  and  Mr.  Paget  had  certain  friends,  and 
that  at  the  close  of  the  election  the  friends  of  Sir 
Robert  had  gone  to  the  friends  of  Mr.  Paget,  and 
they  had  agreed  to  exchange  their  votes.  Would  it 
be  held  that  those  gentlemen  were  agents  for  the 
opposite  parties  merely  because  they  had  exchanged 
votes?  It  was  a  case  which  might  happen,  and 
which  does  happen,  and  he  submitted  that  in  this 
case  the  coalition  was  merely  for  the  purpose  of  ex- 
changing votes.  [The  Chairman. — On  the  other 
hand,  there  are  many  circumstances  to  be  taken 
into  coiisideratioa.  There  is  the  fact  of  having  a 
committee-room  under  the  same  roof.]  Of  course 
you  can  only  take  the  case  as  it  stands,  and  he 
should  negative  a  great  deal  of  what  had  been  said 
at  to  the  committee-rooms. 

MundeB. — ^I  say  this  account  is  evidence  of  the 
facts  contained  in  it,  whether  those  tell  against  Sir 
Bobert  Clifton  or  not.  At  all  events,  this  account 
purports  to  include  the  whole  of  the  expenses  of  the 
election.  If  it  does,  then  it  covers  a  time  in  which 
there  was  admittedly  and  demonstrubly  a  coalition 
between  Sir  Robert  Clifton  and  Mr.  Marten,  from 
the  Friday  preceding  the  election  to  the  end  of  the 
election.  If  it  includes  one  scintilla  of  evidence 
against;  Sir  Robert  Clifton  it  may  be  put  in.  He 
cannot  beg  the  question  and  say,  **  I  coalesced  with 
Mr.  Marten  for  one  purpose,  and  I  did  not  for 
another.*'  I  don't  say  it  is  cogent  evidence,  but  it 
is  admissible,  and  not  the  less  so  because  Mr. 
Marten  has  not  ventured  to  put  his  hand  to  it.  I 
venture  to  submit  that  he  is  liable  to  a  penalty  for 
not  signing  the  account,  and  the  candidate  is  liable 
to  a  penalty  of  SL  per  day  for  every  day  the  accounts 
remain  unfiled.  Sir  Robert  Clifton  was  to  have  the 
benefit  of  every  single  item  after  the  coalition.  I 
really  think  my  friend  will  withdraw  the  objection 
—it  does  not  admit  of  argument. 

BodweH — ^I  contend  that  it  does  admit  of  arpru- 
ment  My  friend  has  assumed  that  there  is  a 
coalition.  If  there  were  a  coalition,  then  I  appre- 
hend there  would  be  some  pretence  for  making 
this  evidence  against  Sir  Robert  Clifton,  but  unless 
the  committee  are  at  this  moment  of  opinion  that 
that  has  been  established,  there  can  be  no  pretence 
for  putting  the  document  in  upon  that  ground.  If 
my  learned  friend  wishes  to  take  the  opinion  of  the 
committee  as  to  whether  the  coalition  is  established 
or  not,  I  am  perfectly  willing  to  discuss  it  upon  the 
facts  before  theuL 

The  Chairman. — In  this  particular  case  the  Com- 
mittee are  prepared  to  say  that  tlie  document  may 
be.  put  in. 

Aooount  adndiUd  accordinghf. 


Irrelevemt  evidence. 

!%€  qutetioH  ofrdevcmqf  Uee  within  the  judgment  of  the 
Committee, 

Akhugh  part  of  a  docement  he  paJ^pabiy  irrelevant,  and 
the  rdnaneg  of  the  residue  doubtful,  the  Committee 
mU  receive  it  for  their  contideration. 

A  witness  was  called  to  prove  bribery,  and  he  was 
asked  by  MundeH  whether  he  got  six  votes  for  Mr. 
Marten  and  Sir  Robert  Clif^ton,  and  whether  he  had 
a  statement  to  that  effect  read  over  to  him  before  he 
■igiied  it? 


RodweU  objected.^-The  statement  was  not  rele- 
vant to  the  subject-matter  of  the  issue  for  which 
the  witness  was  called.  He  was  called  to  prove 
bribery,  and  his  present  examination  was  for  some 
other  purpose  quite  collateral. 

Mundell  argued  that  it  was  according  to  the  rule, 
and  that  he  was  entitled  to  the  benefit  of  all  por- 
tions of  the  statement  which  contradicted  the  wit- 
ness's evidence.  He  submitted  that  he  was  entitled 
to  have  the  statement  read  as  a  whole,  cave  being 
taken  that  the  irrelevant  portions  were  not  used. 

The  Committee  consulted,  and  the  Chairman 
said  the  document  was  to  be  admitted,  but  of  course 
they  would  use  their  discretion  in  the  consideration 
of  it. 

Document  admitted  for  the    coneideration  of  the 
Committee.  ^__ 

Several  petitions — Procedure, 

A.,  B.y  and  C.  were  candidates^  B,  and  C,  acting  to^ 
gether ;  A.  andB.  were  elected.  C.  petitioned  against 
A.f  and  claimed  the  seat ;  there  was  also  a  petition 
against  B.,  and  a  third  by  A.  against  C.  for  the 
purpose  of  disqualifying  htm  in  case  A.  Jundd  be 
unseated : 

Held,  that  the  petition  against  B.  should  be  heard  before 
the  issues  raised  by  the  other  petitions  were  decided. 

Cave,  on  behalf  of  Mr.  Paget  (C),  applied  that 
the  petition  against  Sir  Robert  Clinon  (A.)  might  be 
proceeded  with,  and  disposed  of  before  the  petition 
against  Mr.  Morley  (B.)  was  gone  into :  (11  ft  12 
Vict.  c.  98,  s.  48.)    Tnis  sectidki  says : 

That  when  more  thaa  one  election  petitioa  reUtiog  to  tbt 
same  election  or  retnm  is  referred  to  toe  general  committee  of 
elections,  they  shall  snspend  their  prooeedlngs  in  the  matter 
of  all  snch  petitlooB  until  the  report  of  the  examiner  of  t»- 
eognlsaaoes  npon  each  of  such  petition^  or  such  of  them  as 
have  not  been  withdrawn,  is  received  by  them;  and  upQV 
receipt  of  the  last  of  snch  reports  they  shall  place  such  ped- 
tlons  at  the  bottom  of  their  list  of  election  petitions  bracketed 
together,  and  such  petitions  ahaU  aftorwarda  be  dealt  with  •# 
one  petition. 

It  might  be  contended  that  these  petitions  do  not  fall 
within  that  section  at  all,  because  they  are  not 
petitions  against  the  same  election  or  retom.  Th^ 
only  tie  they  have  is  the  tie  of  place,  but  without 
going  so  far  as  that,  assuming  for  t^  present  that 
Uie  tie  of  place  is  sufflci^t  to  entitle  the  general  com- 
mittee to  bracket  them  together,  and  d^  with  them 
as  one,  I  submit  that  the  words  of  the  Act  *<  shall 
afterwards  be  treated  as  one,"*  refer  to  the  course  to 
be  taken  by  the  general  committee  for  the  purpose  d 
constructing  the  select  committee,  and  not  to  tin 
course  to  be  taken  by  the  select  committee.  [The 
Chai&man. — ^You  contend  that  it  refers  to  jfehe 
machinery,  and  not  to  the  order  of  hearing.]  Y^ ; 
when  they  have  passed  through  that  machinery,  and 
have  been  sent  to  the  select  committee,  it  then 
becomes  the  privilege  of  the  select  committee  tb 
determine  wluit  course  they  will  pursue  generally. 
It  would  be  no  hardship  upon  the  petitioners  against 
Mr.  Morley,  for,  if  they  had  desired  it,  thev  might 
have  pursued  the  course  which  was  pursued  in  the 
Carmarthen  case,  1  Peck.  294,  and  have  petitioned 
against  Mr.  Paget  as  well  as  against  Mr.  Morley. 
l^ere  there  were  two  petitions,  one  against  Paxton, 
who  was  the  candidate,  and  another  by  Mr.  Phillips, 
who  stated  that  Mr.  Williams  the  sitting  member 
and  the  petitioning  candidate  had  been  guiltv  of 
bribery  and  treating,  and  that  neither  of  them 
ought  to  have  been  returned.  The  petitioner,  Mr. 
Phillips,  was  allowed  to  go  ii»to  .the  sue  bdth 
against  the  sitting  member  and  the  petitioning 
candidate.  That  case  was  decided  in  1883,  and  sup- 
posing that  it  was  not  an  authority,  sect.  19  pf  &e 
Act  would  answer  the  same  purpose :  **  That  at  auT 
time  within  fourteen  days  after  the  day  on  Vhica 
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aDj  election  petition  was  presented,  or  within  twenty- 
one  days  after  the  day  on  which  any  notice  was  inserted 
in  the  Chzette,  to  the  efifect  that  the  seat  is  vacant, 
or  that  the  member  retnmed  will  not  defend  his 
election  or  return,  or  if  either  of  the  said  periods 
expire  during  the  prorogation  of  Parliament,  or 
during  an  adjournment  of  the  House  of  Commons 
for  the  Easter  or  Christmas  holidays,  then,  on  or 
before  the  second  day  on  which  the  House  meets 
after  such  prorogation  or  adjournment,  any  person 
who  voted,  or  had  a  right  to  vote,  at  the  election  to 
which  the  petition  relates,  may  petition  the  House 
of  Commons  praying  to  be  admitted  as  a  party  to 
defend  such  return,  or  to  oppose  the  prayer  of  such 
petition."  Under  that  section  the  petitioners 
against  Mr.  Morley  might  have  come  in  i^ong  with 
the  sitting  member  with  his  petition,  and  have 
attacked  Mr.  Paget  by  giving  recriminatory  evi- 
dence. Not  having  done  that,  they  cannot  now  by 
any  side  wind  endeavour  to  attack  Bir.  Paget's  seat 
through  Mr.  Morley.  All  the  evidence  which  could 
be  given  against  Mr.  Paget  had  been  given,  and 
the  only  way  in  which  he  can  be  tried  upon  that 
evidence  is  by  the  committee  at  once  proofing  to 
a  decision.  He  cited  the  Wartham  ceue,  W.  &  D. 
85.  There  there  were  two  petitions,  and  the  com- 
mittee decided  that  the  first  petition  should  be 
disposed  of  before  the  opening  of  the  case  on  behalf 
of  the  second  petitioner.  In  that  case  the  same 
member  was  petitioned  against  in  two  petitions; 
here  different  members  are  petitioned  against,  and 
they  are  different  elections,  and  different  returns. 

Bodiffea  referred  tq  sect.  48  of  11  &  12  Vict.  98: 
^  And  upon  receipt  of  the  list  of  such  reports  they 
shall  place  such  petitions  at  the  bottom  or  the  then 
list  of  election  petitions  bracketed  together,  and 
foch  petitions  shall  afterwards  be  dealt  with  as  one 
petition."  I  submit,  where  the  petitions  have  been 
presented  as  they  are,  you  are  practically,  and,  in 
iact,  inquiring  into  one  petition,  because  by  sect.  86 
your  duties  are  pointed  out,  **  And  be  it  enacted 
that  every  such  select  committee  shaU  try  the  merits 
of  the  return  or  election  complained  of  in  the  elec- 
tion petition  referred  to  them."  What  is  referred 
to  you  here?  You  are  limited  to  the  one  issue 
between  Sir  Bobert  Clifton  and  Mr.  Paget,  but  the 
whole  matter,  including  Mr.  Morley,  Mr.  Paget,  and 
Sir  Robert  Clifton,  is  to  be  inquired  into,  and  you 
are  to  give  your  decision  upon  the  election  and 
return.  The  oath  you  have  taken  is  not  with 
legard  to  the  petitions,  but  it  is  to  try  and  deter- 
mine the  merits  of  the  return,  or  of  tiie  Sections 
■o  referred  to  you.  It  all  lies  in  your  discretion. 
The  Wartham  cate  is  a  peculiar  case.  There  is  no 
caae  preciiely  similar  to  the  present. 

^  Cave,  in  reply,  referred  to  Rogers,  409,  *'  though 
joined  in'  form  the  return  is  in  fact  a  several  return 
of  each  member,  and  not  only  so,  but  the  election 
is  a  several  election ;"  where  it  is  also  stated  that 
the  distinction  between  a  return  and  an  election  is, 
that  the  election  may  be  perfectly  good  while  the 
return  may  be  bad,  as,  for  instance,  where  A. 
having  been  duly  elected  by  a  majority,  the  sheriff 
was  compelled  by  the  writ  to  return  B.  There  the 
election  was  good,  but  the  return  was  bad;  so 
where  two  members  are  elected  there  may  be  a 
petition  against  the  election  and  return  of  one  only. 
[The  Chaibmak.— Then  the  election,  according  to 
your  contention,  consists  of  two  returns.]  It  is  a 
mere  form  of  speech. 

The  room  was  cleared,  and  the  Committee  deli- 
berated. 

The  Chaibmak.— The  committee  wiU  now  call 
upon  the  counsel  for  the  petition  against  Bir. 
Morley  to  proceed  with  his  case,  and  wiU  withhold 
their  decision  upon  the  previous  petition. 


00X7BT  OF  aXTSEN'S   BEKOH. 

(IRELAND.) 

Beportod  by  William  Woodlock,  Esq.,  Bsrrirter-aiULaw. 

Saturday^  May  26,  1866. 

Rbo.  at  the  prosecution  of  John  M^aktht  v. 
Thb  Justices  of  thb  Pbacb  ih  axd  roB  tbm 

COUNTT  OF  CoBK.  (a) 

Game  laws -^  Summary  jurisdiction  of  magistrate» — 
"*  Setting  dog" -^Statutes  10  Will  8,  c.  8;  27  Geo, 
8,  c.  85  (/r.) 

Magistrates  have  no  jurisdiction  under  statutes  10 
WilL  8,  c.  8  ;  27  Geo,  3,  c.  85  (Ir.\  io  convict  mm- 
marily  for  keeping  a  **  setting  dog." 

This  was  a  motion  to  make  absolute  a  conditional 
order  that  a  writ  of  certiorari  should  issue  directed 
to  the  justices  of  the  peace  in  and  for  the  county  of 
Cork,  to  remove  into  this  court,  for  the  purpose  of 
being  quashed,  aU  and  singular  records  of  conviction 
of  whatsoever  trespasses  and  contempts  whereof 
Jphn  McCarthy  was,  at  petty  sessions  held  for  the 
Mallow  Petty  Sessions  district  of  said  county  on 
the  28th  Nov.  and  12th  Dec  1865,  convicted  on  the 
complaint  of  one  James  Hartnett,  for  having  and 
keeping  a  certain  dog,  on  the  grounds  that  the 
said  conviction  was  made  without  and  in  excess  of 
jurisdiction,  and  that  the  said  conviction  was  insuf- 
ficient, and  disclosed  no  offence  the  subject  of  sum- 
mary jurisdiction,  or  for  which  justices  of  the  peace 
at  petty  sessions  had  jurisdiction  to  impose  a 
pecuniary  penalty,  or  the  penalty  mentioned  in  the 
said  conviction,  and  that  there  was  no  evidence  to 
warrant  the  said  conviction. 

From  the  affidavit  of  the  prosecutor  it  appeared 
that  he  was,  on  the  17th  Nov.  1865,  summoned  to 
appear  before  the  justices  at  petty  sessions  on  the 
complaint  of  one  James  Hartnett,  which  complaint 
stated  the  prosecutor,  '*  On  the  10th  Nov.  1865,  at 
Rahan  in  said  county,  did  have  and  keep  a  certain 
dog  called  and  being  a  setting  dog,  the  same  not 
bemg  a  whelp  under  the  age  of  twelve  months  kept 
at  nurse  for  persons  qualified  within  the  statute  in 
such  case  made  for  the  having  the  same,  he,  the 
prosecutor,  not  then  having  an  estate  of  freehold  in 
his  own  or  his  wife's  right  of  the  yearly  value  of 
1001,  the  former  currency  of  Ireland,   equal  to 
92/.  6s,  lid,  sterling,  present  currency,  or  a  personal 
estate  of  the  value  of  1000/1  of  said  former  cur- 
rency of  Ireland,  equal  to  92SL  Is,  S^d,  sterling, 
present  currency,  nor  being  a  person  allowed  or 
licensed  thereunto  by  the  justices  of  the  peace  of 
the  county  of  Cork  at  any  general  quarter  sessions 
of  the  peace  held  for  the  county  where  he  then  lived, 
nor  being  in  any  other  manner  whatsoever  qualified, 
empowered,  licensed,  or  authorised  by  law,  to  have 
or  keep  the  same  for  himself  or  any  other  person,  con- 
trary to  the  statutes  in  that  case  made  and  provided, 
whereby  he  had  forfeited  the  sum  of  4/L  12s.  8fdL 
sterling,  present  currency."    The  affidavit  then  fnr^ 
ther  stated  that  the  complaint  came  on  after  a  post- 
ponement to  be  heard  at  Mallow  on  the  28th  Nov. ; 
that  the  complainant,  James  Hartnett,  swore  that  on 
the  day  named  in  the  summons  he  saw  the  prose- 
cutor, MK^arthy,  with  a  dog  and  gun  on  the  lands 
of  Fiddane,  and  not  of  Rahan,  as  stated  in  the  sum- 
mons, and  that  he  had  seen  the  dog  set.    On  cro»- 
ezamination,  however,  he  admitted  that  he  was 
thirty  years  of  age,  that  he  never  was  the  owner  of 
a  pointer,  hound,  beagle,  greyhound,  land  spaniel, 
or  setting  dog,  and  could  not  tell  the  difference 
between  any  or  either  of  them.    The  only  other 
witness  examined  for  the  complainant  was  Capt 
William  Harris,  who  proved  that  he  had  on  a  former 
occasion  shot  over  the  dog  in  question,  and  that  he 
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Mv  Mud  dog  set  partridge,  but  on  croM-examina- 
tkm  the  said  WiUiam  Harris  admitted  tliat  he  knew 
a  terrier  dog  to  set  partridge,  and  the  said  William 
Harris  woiUd  not  swear  what  breed  the  said  dog 
was,  but  admitted  that  he  would  not  call  a  terrier  a 
setting  dog.  The  affidavit  of  the  prosecutor  then 
stated  that  the  said  dog  was  not  a  pointer,  hound, 
beagle^  gveyhound,  or  land  spaniel,  but  was  a  dog 
which  set  game,  and  was  oi  a  species  and  breed 
totally  different  from  either  a  pointer,  hound, 
beagle,  greyhound,  or  land  spaniel,  and  he  said 
that  it  was  not  and  oould  not  be  prored  that 
Ae  said  dog  was  either  a  pointer,  hound,  beagle, 
greyhound,  or  land  spanieL  He  went  on  in  his 
aiBdaTit  to  tay  that  no  evidence  was  diered  by  the 
oompUinant  that  the  prosecutor  (deft  below)  was 
not  a  properly  qualified  person  to  have  said  dog. 
The  solicitor  for  the  prosecutor  submitted  that  the 
iostices  had  no  jurisdiction  to  convict  summarily. 
The  magistrates  submitted  a  case  to  the  law  adviser 
upon  the  variance  as  to  place  between  the  summons 
and  the  evidence,  but  refused,  though  asked,  to 
submit  the  whole  case  to  his  opinion ;  and  the  law 
adriser  having  given  his  opinion  that  the  variance 
was  not  material,  the  magistrates,  on  the  12th  Dec., 
conricted  the  prosecutor  of  the  offence  mentioned  of 
the  summons,  and  ordered  him  to  pay  a  fine  in 
a  12a.  8)<f.  sterling,  to  be  applied  and  distributed 
sooording  to  law,  £at  was  to  say,  lOt.  thereof  to  be 
paid  to  said  James  Hartnett  the  informer,  and  the 
remainder  thereof  to  the  Crown,  the  said  fine  to  be 
paid  within  one  month  from  the  date  of  conviction, 
and  in  default  of  payment  of  said  sum,  to  be  levied 
by  distress  and  sale  of  the  def  t,'s  (below)  goods  if 
need  were.  The  prosecutor  then  went  on  to  say 
that  before  and  at  the  time  of  the  alleged  offence  he 
was  duly  licensed  by  the  excise  to  kill  game,  and 
that  at  the  time  of  the  said  alleged  offence  he  was 
merdy  walking  over  his  own  Unds  with  said  dog 
and  gun  at  Fiddane  aforesaid. 

WiBiam  Johmtm  for  the  prosecutor.— The  convic- 
tion for  keeping  a  setting  dog  is  not  good,  as  the 
magistrates  have  no  summary  jurisdiction  in  that 
ease.  The  question  turns  on  the  statutes  10 
Will,  a,  c  8,  and  the  27  Gfeo.  8,  c  85.  The  second 
section  of  ihe  first-mentioned  Act  provides  that 
**  no  person  or  persons  whatsoever,  not  having  an 
estate  of  freehold  in  his  own  or  his  wife's  right  of 
the  yearly  value  of  iOL  at  the  least,  or  a  personal 
estate  of  the  value  of  1000/.  at  least  over  and  above 
all  debts  by  him  owing  either  for  himself  or  as  a 
•ervant  to  any  oUier,  unless  he  be  such  servant,  as 
hath  no  other  way  of  livelihood  for  his  wages  from 
inch  person,  have  or  keep  any  hound,  beagle,  grey- 
hoona,  or  land  spaniel  within  this  kingdom,  other 
than  and  except  whelps  under  the  age  of  twelve 
months,  which  shall  be  kept  at  nurse  for  persons 
qualified  within  this  Act  for  the  having  the  same, 
on  pain  that  such  hound,  bcmgle,  greyhound,  or 
•paoiel  so  kept  contrary  hereunto,  shall  or  may  be 
aeiied  or  taken  away  by  any  justice  of  the  peace  of 
the  respective  counties  where  the  same  shall  be  so 
kept,  or  by  any  person  or  persons  authorised  there- 
unto by  warrant  under  the  hand  and  seal  of  such 
rastioe  of  the  peace^  or  by  any  person  having  a 
xieehold  of  the  yearly  value  of  SOL  or  upwards 
within  such  county,  which  justice  of  the  peace 
and  freeholder  respectively  seizing  such  hound, 
beagle,  greyhound,  or  spaniel,  may  detain  the 
same  to  his  and  their  own  uses,  or  otherwise  dis- 
pose of  the  same  as  they  shall  think  fit;  and  ail 
and  every  person  or  persons  so  keeping  such  hound, 
b^agl^  greyhound,  or  spaniel  contrary  hereunto, 
and  being  thereof  convict  before  some  justice  of 
^  peace  of  the  county  where  such  offence  shall  be 
committed,  on  the  oatn  of  one  or  more  credible  wit- 
QMs  or  witnesses,  which  oath  such  justice  of  the 
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peace  is  hereby  authorised  to  administer,  shall  for 
every  such  offence  forfeit  and  lose  the  sum  of  5^, 
to  be  levied  by  warrant  of  such  justice  of  the  peace 
before  whom  such  offender  shall  be  convict,  by  dis- 
tress and  sale  of  the  goods  of  such  offender,  return- 
ing the  overplus  (it  anv  be)  to  the  party  distrained 
on — the  one  moiety  thereof  to  the  informer  who 
shall  prosecute  for  the  same,  the  other  moiety  to  be 
issued  for  the  use  of  the  poor  of  the  parish  where 
such  offence  shall  be  committed."  That  section 
spedfles  certain  dogs,  among  which  ** setting  dogs" 
are  not  included.  Then  sect.  10  of  the  same  Act 
enacts  "that  no  person  or  pers<ms  not  having  an 
estate  of  freehold  of  the  yearly  value  of  lOOL  or 
upwuds,  or  a  personal  estate  of  the  value  of  1000^, 
shall  have  or  keep  any  setting  dog  or  bitch,  other 
than  such  person  or  persons  as  sh^  be  allowed  and 
licensed  thereunto  by  the  j  ustices  of  the  peace  of 
the  oounty  where  he  shall  Uve,  at  the  general 
quarter  sessions  of  the  peace  to  be  held  for  such 
county  next  after  Christmas  in  every  year  in  order 
to  the  making  and  training  up  setting  dogs  or 
bitches,  and  that  under  such  regulations  only,  and 
not  otherwise,  as  shall  be  allowed  and  specified 
in  such  licence."  The  20th  section  keeps  up  the 
distinction  between  different  classes  of  dogs.  It 
provides  **that  nothing  herein  contained  shall 
restrain  any  person  wittun  any  manor  from  keep- 
ing hounds,  beagles,  greyhounds,  spaniels,  or 
setting  dogs  within  the  same  to  hunt,  course, 
set  with,  or  otherwise  use  in  such  manor," 
&c.  Under  tins  statute  the  Justices  have  no 
power  to  convict  summarily.  If  the  matter  vio- 
lated be  of  private  right,  the  party  injured  may 
bring  his  action ;  if  of  public  righ^  the  party  is 
guilty  of  a  misdemeanor,  and  may  be  indicted :  (2 
Inst.  pp.  131, 165.)  *'  Whensoever  anything  is  pro- 
hibited by  a  statute,  the  party  grieved  shall  have 
his  action  upon  the  statute,  and  the  offender  shall 
be  for  his  contempt  fined  and  imprisoned."  Then 
Stat  27  Geo.  8,  c.  85,  s.  8,  recites  that  by  the  10th 
section  of  the  10  WilL  8,  c.  8,  "it  is  enacted  that 
BO  person  or  persons  shall  have  or  keep  any  setting 
dog  or  bitdi  under  the  qualifications  and  regulations 
therein  particularly  mentioned  ;**  and  it  enacts 
"  that  no  person  or  persons  shall  have  or  keep  any 
pointer,  hound,  beagle,  greyhound,  or  land  spaniel, 
other  than  and  except  such  person  or  persons  as  by 
the  said  Act  may  have  or  keep  any  setting  dog  or 
bitch,  and  under  and  subject  to  the  same  quidifica- 
tions,  regulations,  and  penalties."  But  there  is  no 
penalty  named  in  the  Act  of  Will.  8  for  keeping  a 
"setting  dog  or  bitch."  The  conviction  here 
merely  states  that  the  party  did  keep  a  setting  dog, 
and,  that  being  so,  the  only  jurisdiction  whidi  the 
magistrates  had  was  to  take  informations  and  send 
them  forward. 

Heron,  Q.  G.  for  the  prosecutor  below,  contra,  to 
support  the  conviction — Some  effect  must  be  given 
to  the  concluding  words  of  sect.  8  of  stat  27  Geo. 
8,  c.  85,  and  the  best  way  to  do  it  is  by  extending 
the  penalty  given  in  .sect.  2  of  stat.  10,  Will.  8,  cap. 
8,  to  the  case  of  a  setting  dog  mentioned  in  sect  10. 
[FrrzQBBALD,  J. — Surely  the  section  of  the  Act  of 
Geo.  8  does  not  alter  the  law  as  to  setting  dogs, 
whatever  it  may  do  as  to  others.]  Mr.  Longfield, 
in  his  book  on  the  Game  Laws,  p.  81,  puts  the  con* 
struction  which  I  contend  for  on  t^ese  Acts. 
[O'Beibn,  J. — Mr.  Levinge,  in  his  book  on  the 
Game  Laws,  expresses  an  opinion  the  other  way.] 
The  effect  of  the  8th  section  of  27  Geo.  8,  is  to  put 
the  animals  mentioned  in  the  10th  section  of  the 
10  Will.  8  under  the  same  sanction  as  those  men- 
tioned in  sect.  8  of  27  Geo.  8.  All  are  put  together 
under  the  same  qualifications  and  penalties. 
|X)'£]UEy,  J.— All  are  put  under  the  same  qualifica- 
tions and  penalties,  but  tiiose  are  the  qualifications 
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and  penalties  given  in  the  case  of  setting  dogs.] 
Then,  the  effect  will  be  that  the  penalties  given  in 
sect.  2  of  10  WilL  8,  vanish  altogether.  [Firz- 
06BJLLD,  J.— I  do  not  see  the  difficulty  of  holding 
that  the  Act  of  27  Geo.  3  intended  to  place  the 
dogs  mentioned  in  it  under  the  same  qualifications 
as  those  mentioned  in  sect  10  of  the  10  Will.  8. 
The  Stat.  27  Geo.  3,  s.  10,  does  not  alter  the  law  as 
to  setting  dogs,  but  it  says  as  to  the  other  dogs 
mentioned  in  it  that  no  one  shall  keep  them  except 
those  qualified  to  keep  setting  dogs.]  I  say  that  as 
the  qualifications  are  the  same  for  both  classes  of 
dogs,  so  the  penalties  should  be  the  same. 

The  CouBT  held  that  the  certiorari  should  go ; 
the  order  was  made  by  consent  to  bring  up  the 
conviction  and  quash  it  without  further  argument, 
and  the  prosecutor  was  declared  entitled  to  his  costs. 


ooxnetT  OF  ookmok  pleas 

(IRELAND.) 
Itopocted  tjn.W.B,  Macxat,  Eiq.,  BarrtatsMii-LAw. 

Jan.  27,  29,  and  SI,  1866. 

(Before  Movamax,  C.  J.,  CHBisnAir,  and 
O'Hagav,  JJ.) 

DoHOHOB  V.  Thompson,  (a) 

Magistrate— FoJm  inmriaonmaU — Informaticn  tahen 
andJbBowed  Inf  contimted  attention. 

Where  a  man  woe  arreaUd  by  a  constable  under  the  di- 
rection of  a  county  inmector  of  constabulary,  and  token 
before  a  magistrate,  oefore  whom  an  information  was 
sworn,  asking  for  the  farther  detention  of  the  prisoner, 
and  the  prisoner  was  according^  detained: 

Held,  that  the  fact  of  taking  the  information  with  the 
knowkdae  that  the  prisoner  would  be  detained,  did  not 
render  ike  magistrate  acting  without  maHoe  liable  to  an 
action  for  false  imprisonment, 

Semble,  if  the  taJdnq  of  the  information  were  the  causa 
causans  of  the  aetention,  or  if  it  had  been  tahen  for 
the  purpose  of  the  detention  being  continued,  the  magis- 
tntte  would  nave  been  liable. 

The  plaint  contained  three  counts.  The  first 
oount  complained  that  deft.,  being  a  justice  of  the 
peace  for  the  county  of  Longf^d,  had  assaulted 
pit.,  and  caused  pit  to  be  arrested,  and  compelled  to 
go  to  a  prison  in  the  town  of  Granaid  in  the  county 
of  Longf<^  and  to  be  unlawfully  imprisoned  for 
ooe  day  and  a  night,  and  that  afterwards  deft. 
caused  pit.  to  be  agidn  assaulted  and  laid  hold  of, 
and  compelled  to  go  into  the  oourt-house  of  Granard, 
and  to  be  unlawfully  committed  to  the  gaol  of  the 
county  of  Longford,  and  that  deft,  then  ordered 
i4t.  to  be  imprisoned  for  three  months  next  fol- 
lowing. 

Hie  second  oount  complained  that  deft.,  as  one 
of  the  magistrates  for  the  county  of  Longford,  had 
maliciously,  and  without  reasonable  or  probable 
cause,  caused  pit.  to  be  assaulted,  beaten,  and  ill- 
treated,  and  to  be  arrested  and  taken  to  a  prison  in 
Granard,  and  there  imprisoned  for  one  day  and  a 
night,  and  to  be  afterwards  brought  before  deft,  and 
other  magistrates  to  be  examined  on  a  false  charge 
of  having  threatened  and  used  intimidating  language 
towards  one  Michael  Dolan,  deterring  him  from 
working  in  def t.'s  employment ;  and  that  deft,  had 
afterwuds  caused  pit.  to  be  taken  to  the  court- 
house at  Qranard,  and  then  and  there  falsely,  ma- 
liciously, and  without  reasonable  or  probable  cause, 
procured  the  pit.  to  be  brought  before  deft  and  the 
other  magistrates,  and  unlawfully  convicted  on  said 
charge,  and  caused  and  ordered  him  to  be  committed 
for  l£ree  months  with  hard  labour. 
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The  third  count  comphdned  that  deft  assaulted 
pit,  and  caused  him  to  be  imprisoned  in  a  police- 
office  at  Granard,  as  well  as  in  the  county  gaol  as 
above  mentioned. 

The  defences  were  several  traverses  of  the  griev- 
ances complained  of  in  each  count  as  therein 
alleged. 

The  case  was  tried  before  the  Lord  Chief  Justice 
of  the  Common  Pleas  at  the  Nisi  Prius  sittings  of 
last  Trinity  Tenn. 

It  appeared  by  the  evidence  of  deft,  ftc,  that  pit, 
after  being  arrested,  had  been  taken  to  the  residence 
of  deft  at  Clonfin,  but  not  into  his  presence,  uid 
that  at  the  request  of  Mr.  Booney,  county  inspector^ 
of  constabularv,  deft  had  taken  an  information 
from  a  constable  named  Tate,  and  that  deft,  had 
been  then  removed  to  Granard,  where  he  was  im- 
prisoned during  the  night  and  taken  next  morning 
to  the  court-house. 

It  was  stated  in  evidence  that  the  trial  was  con- 
ducted with  closed  doors. 

It  appeared  by  the  entiy  in  the  petty  seasloDs  book 
that  deft  was  one  of  the  committing  magistrates, 
but  this  was  contradicted  in  evidence.  There  was 
a  confiict  of  testimony  as  to  whether  the  original 
airest  had  been  ordered  by  Mx.  Booney  on  his  own 
responsibility,  or  under  the  directions  d  another ' 
magistrate. 

llie  Lord  Chief  Justice  in  his  charge  directed  the 
jur^  that  there  was  no  evidence  sufficient  to  render 
deft  liable  for  the  original  arrest  or  conviction  of 
pit,  but  left  it  to  them  to  say  whether  deft  was 
responsible  for  the  remand  of  pit  at  Clonfln,*and  for 
bringing  him  to  Granard,  and  detaining  him  then 
till  &e  next  day,  when  brought  to  the  court-house, 
and  informed  the  juiy  Uiat  if  the  deft  had 
directed  the  remand  of  pit  he  was  responsible^  but 
that  his  taldng  the  information,  if  merely  for  Mr. 
Booney's  satisfaction,  would  not  render  him  respon 
sible. 

To  this  direction  Mr.  Harkan,  for  pit,  objected, 
and  asked  for  a  direction  that  taking  the  infonn- 
ation,  knowing  at  the  time  that  the  result  would  be 
the  detention  of  pit.,  would  render  deft  resnonsible^ 
and  he'  f  lurther  sulonitted  that  the  remand  having 
been  in  consequence  of  the  detention,  deft  was  re- 
sponsible in  the  absence  of  any  justification  on  the 
record. 

The  Chief  Justice  declined  so  to  direct  the  jniy, 
and  they  found  a  verdict  for  the  deft 

On  6th  Nov.  1865  Mr.  Serjt  Armstrong  obtained 
a  conditional  order  for  a  new  trial  on  the  grounds  of 
tiie  verdict  being  against  the  weight  of  evidence^ 
and  of  misdirection. 

Macdonogh,  Q.  C.  now  showed  cause.— On  the 
question  as  to  the  weight  of  evidence^  he  referred  to 

Lacy  V.  Forrester,  8  Dow.  Pr.  0.  668; 

WcSton  V.  Laud,  9  Jar.  972 ; 

Lake  v.  Deer,  1  Jar.  988. 
On  the  question  of  misdirection,  although  a  remand 
for  an  unreasonable  time  is  void, 

Davis  V.  Oqiper,  10  B.  ft  0.  88; 
yet  where  the  time  is  reasonable^  the  act  uprimA 
fade  lawful,  and  trespass  vt  et  armis  will  not  uk, 

Dickson  v.  Capes,  5  Ir.  0.  L.  182; 

Beck  V.  Youna,  8  Dow.  Pr.  0.  288 ; 
and  consequently  no  plea  of  justification  is  neces- 
sary, notwithstanding  the  C.  L.  P.  A.  1858,  s.  71, 
for  such  a  plea  ought  to  confess  in  modo  etform&, 
and  would  be  in  this  case  an  argumentative  traverse. 
[By  the  Coubt.— That  he  should  have  pleaded 
specially.]  Nor  was  deft  bound  to  form  any  opinion 
on  the  effect  of  receiving  tiie  information,  nor  re- 
sponsible for  the  consequences : 

aowtU  V.  Chamfion,  6  Ad.  ft  EL  407. 
The  question  whether  deft  is  liable  depends  on 
whether  he  would  have  been  liable  in  any  St  the  old 
forms  of  action  (1  Sm.  L.  C.  407, 5th  e£t)^  and  he 
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wooU  not  hxft  been  liable  in  tretpaM  for  the  act  of 
the  poUoe  officer : 

Sharrad ▼.  landtm tmd Nortk-Wetiem  BaUwa^  Com- 
poHjf^  4  Ex.  680. 
Beddeai  Mr.  Boon^y  was  himaelf  preemnablj  a 
nugiatnte  by  2  4  8  Vict  e.  76,  a.  14 }  and  6  ft  7 
¥mL  4,  a  1S»  a.  7. 


r.  Morris,  Q.  C.  contra.— By  14  4 16  Vict.  c.  9^ 
a.  91,  the  entiy  in  the  petty  tei^oiia  book  ia  itself 
the  conviction,  and  it  appean  by  it  that  deft,  was  a 
oommittaog  magistrate.  The  commitment  must,  by 
the  statute^  be  in  writing,  and  the  oonrt  must  be 
open  to  the  public :  (sect.  9.)  The  original  custody 
haTing  been  illegal,  the  detention  was  illegal,  and  a 
new  trespaas,  and  deft  who  authorised  it  respon- 
aibleu  SoweOy,  Ouxmpion,  6  A.  &  £.  407,  is  distin- 
gnishable^  for  th^re  the  attorney  did  not  know  that 
the  house  waa  out  of  the  jurisdiction,  but  here  the 
magistrate  knew  that  the  information  was  reaUy  an 
inlonaation.  and  that  it  oould  not  haye  been  legally 
ezecotedi..  IJE,  indeed,  the  bailiff  in  that  case  had 
oominanickt^d  his  intention  vrith  regard  to  a  house 
which  the  deft  knew  was  out  of  the  jurisdiction, 
the  attorney's  aoquiesoence  might  have  made  him 
responsible.  Aasnming  lir.  Booney  to  have  been 
a  magistrate,  this  would  not  exonerate  the  deft 
And  at  all  events  deft  ought  to  have  pleaded 
specially. 

Markan  f ollowed<«>If  deft  had  been  ignorant  of 
the  o^ect  of  the  information,  he  would  not  have- 
gome  the  next  day  to  the  pett^  sessions  court-house. 
But  the  airest  was  void  in  its  inception,  and  who* 
ever  takes  part  in  an  illegal  proceeding  is  respon- 
sible for  the  consequences.  His  motive  is  imma- 
terial ;  he  had  no  right  to  aot  without  investigation : 

Origh  F.  CoUmm  4  U.  ft  K.  209,  270; 

hdSoardk  v.  Ferrii,  7  0.  ft  P.  542 ; 

JSn  V.  B&HM,  1  M.  ft  &  ItO. 

^treeB,  Q.  C.  repUed. 

CauaTiAV,  J.— Tn  tiik  case  we  have  had  an  op- 
portimity  of  considering  the  question  during  tne 
argument,  and  we  are  all  of  opinion  that  the  cause 
shown  must  be  allowed.  Witli  respect  to  the  origi- 
nal aiteat  and  snbseqaent  conviction  of  Donohoe, 
th^  were  withdrawn  from  the  jury  upon  the  ground 
thftt  there  was  no  case  in  that  respect  sufficiently 
solMlantial  to  be  submitted  to  them.  2fr.  Harkan 
is  vnder  the  impression  that  he  made  an  objection 
to  tliat  ruling.  I  have  no  doubt  that  he  said  some- 
thing  to  that  elfect  at  the  time,  but,  however,  nat 
only  aie  the  Judge's  notes  entirely  silent  on  the 
sttl^eot,  bat  they  are  entirely  corroborated  by  Serjt. 
Armatrong's  ceititcate.  Putting  these  subjects  out 
of  tiie  caie,  there  arises  the  question  wheuer  Mr. 
TTiompaon  waa  liable  foir  the  continued  imprisoif* 
ment  of  the  pit.  until  he  was  brought  before  the 
maglMtratea.  There  were  two  grounds  for  the 
motion;  weight  of  evidence  and  misdirection.  As 
to  the  first,  the  question  left  to  the  jury  was  not  any 
cdnatmctive  authorising  of  the  arrest,  but  whether 
directly  and  In  terras  Mr.  Thompson  had  remanded 
the  priaoner.  Mr.  Rooney  swore  directly  that  he  did 
and  Mr.  Thompson  swore  aa  directly  that  he  did  not. 
The  jury  had  a  conffict  of  tefltimony.  They  had  the 
fact  that  Mr.  Thompson  had  taken  an  information, 
of  which  the  concluding  sentence  waa  a  request  to 
grant  a  remand.  On  Vbe  otkmr  hand  Mr.  Thompson 
had  refosed  only  a  short  time  before  to  iiave  any- 
thing to  do  with  the  arrest  that  is  proved  by  another 
witneaa  aa  well  aa  by  l^*.  Thompaon.  The  jury 
thought  prt^wr  to  believe  Mr,  Thompaon,  and  not 
Mr.  Booney,  the  Chief  Justice  savs  he  is  not  dis- 
satislled,  and  so  it  is  utterly  impossible  for  us  to  dis- 
toxb  the  verdict  on  Uie  ground  that  it  was  against 
thawtii^of  evidenoa.  1^  other  objeetton  was  that 


^e  Chief  Justice  did  not  tell  the  jury  that  the  mere 
fact  of  taking  the  information  made  Mr.  Thompson 
responsible.     I  could  not  understand  this,  that  he 
might  have  been  asked  to  leave  the  question  to* 
the  jufy  whether  the  information  was  the  thing  that 
#auaed  the  man  to  be  detained.    And  if  they  had 
found  that  the  taking  of  the  information  was  the 
cctuaa  eauBont  of  the  detention,  or  that  Mr.  Thomp- 
son had  taken  the  information  for  the  purpose  of 
the  detention  being  continued,  I  apprehend  that 
notwithstanding  their  finding  that  Mr.  Thompson 
had  not  in  terms  said,  "  I  remand  him,"  he  would 
be  just  as  responsible  as  if  he  had  gone  on  in  t^nns 
to  say,  **  I  order  the  arrest"    But  he  was  not  asked 
to  submit  any  such  question  to  them,  and  we  are 
now  to  consider  whether  the  bare  talcing  the  infor- 
mation with  the  knowledge  that  the  prisoner  would 
be  detained  in  custody,  was  sufficient    My  opinion 
is,  that  Mr.  Booney  made  the  arrest  on  his  own 
authority,   and  certainly  he  did  it  without   any 
authority  from  the  deft.,  who  expressly  refused  to 
give  any.    Mr.  Booney,  who  had  on  his  own  autho- 
rity arrested  the  man,  brings  him  to  Mr.  Thomp- 
son.   And  now  the  most  extraordinary  fact  in  the 
case  comes  before  us.    If  he  had  brought  him  there 
to  be  dealt  with  according  to  law,  and  in  order  that 
he  might  divest  himself  of  the  responsibility,  and 
Mr.  Thompson  might  do  as  he  thought  fit,  it  would 
have  been  different     But  he  never  was  brought 
before  Mr.  Thompson  at  all ;  he  was  kept  all  the 
time  in  the  laundry.    What  then  happened?    I 
tlonk  here  we  must  take  the  facts  from  Mr.  Thomp- 
son's evidence,  because  tiie  jury  have  believed  Mr. 
Thompson's  evidence,  and  not  Mr.  Booney's.    He 
says:  **  Bir.  Booney  then  told  me  he  had  arrested  the 
two  men.    He  did  not  say  Mr.  Webb  had  directed 
him.      I    in    effect    asked   by   what   authority: 
his .  r^ly   was   that  he  had   ordered   it  and   I 
demurrea   to   the   propriety   of    his   have    done 
so.    He  said  on  a  former  occasion  he  had  a  number 
of  people  arrested  for  a  similar  offence  in  Cork  or 
Watenord.     I  saw  the  prisoners  brouriit  by  the 
house,  and  shortly  afterwards  heard  mi,  Booney 
blame  Tate  for  not  having  arrested  them  earlier. 
Tate  apnealed  to  me  if  I  had  desired  him  to  arrest 
them,  when  I  said,  so  far  from  it  I  told  him  not  to 
do  so  ;  that  I  had  not  thought  there  were  grounds 
for  so  doing.    It  is  the  fact  that  I  desirS  Tate 
not  to  arrest  them.    Mr.  Booney  asked  me  would  I 
have  any  objection  to  take  an  information  as  to 
what  Tate  had  heard  Dolan  swear  in  the  morning 
before  Mr.  Webb.    1  declined  to  do  so,  as  I  did  not 
know  the  object,  and  I  asked  him  what  he  wanted 
with  it    He  sidd  for  his  own  satisfaction.    I  took 
the  information,  but  by  oversight  omitted  to  sign 
it"    That  is  to  say,  being  pressed  by  Mr.  Booney  to 
take  the  information,  and  oeing  reluctant  to  do  so, 
he  yields  to  Booney's  importunity,  and  takes  it  for 
his  (Booney's)  satisfaction.    In  other  words,  it  was 
taken  for  the  purpose  of  fortifying  Mr.  Booney  in 
doing  what  he  had  done  before,  and  would  persist  in 
doing.    Under  these  circumstances  there  was  no 
reason  to  think  that  tiie  taking  of  the  information 
would  any  more  render  Mr.  Thompson  responsible 
tiian  the  taking  of  a  statutorv  declaration  would 
vender  the  magistrate  who  took  it  responsible ;  there- 
fore we  are  of  opinion  that  the  cause  shown  must 
be  allowed,  and  of  coarse  with  the  costs  of  the 
motloxL 
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BIiEOTION  PETITIONS. 

Beported  bj  F.  a  Ckdup,  Esq.,  of  tbe  Middle  TMnple. 

THE  BOROUGH  OF  NEW  WINDSOR. 

Apnl  20,  21,  23,  24,  26,  and  36,  1866. 

(Before  J.  T.  Hibbbrt,  Chairman;  Mr.  Robkrt 
Dalolish,  Mr.  A&thus  Wbllbslbt  Pbbl,  the 
Hon.  T.  Staxlbt,  and  Major  WATBBHonaB.) 

Comndttee-roomB — TVeating — Bta^fit  tocMtiu — 

L,  and  H,  eontetted  the  borough  in  the  tome  interetty  and 
without  their  knowledge  or  consent  their  agents  en- 
gaged  twentv^^ree  pwKc-houses  within  an  area  of 
one  mile.  Many  of  these  houses  were  not  rued  for  any 
legitimate  purpose^  but  they  were  aQ  paid  for  at  the 
rate  often  cmd  twenty  guineas  apieos : 

Held,  bribery : 

'Sembiky  subscribing  to  the  funds  of  ben^  sodeHes, 
nuaof  of  the  members  of  which  are  voters,  is  bribery. 

This  was  a  petition  presented  by  Mr.  Vansittart 
and  Col.  Vyse,  the  nnsoccessful  candidates  for  the 
borough  at  the  last  election  (the  sitting  membas  at 
the  time  of  the  dissolution;,  against  the  return  of 
Mr.  Laboochere  and  Sir  Henry  Hoare,  Bsrt.  The 
principal  allegations  in  the  petition  were  bribery 
and  treating. 

Counsel  for  the  petitioners,  Cooke,  Q.  C,  Can^ 
beB  Foster,  and  Henry  Matthews, 

Counsel  for  the  sitting  members,  BttUantine,  Serjt, 
Biron,  and  C.  E,  G^ridge, 

Cooke,  Q.  C.  opened  the  case.— PreTious  to  the 
Act  of  1882,  the  constituency  was  composed  in 
great  part  of  scot  and  lot  voters,  but  they  had  all 
died  out,  and  at  the  time  of  the  last  election  the 
constituency  was  almost  entirely  composed  of  lOL 
householders,  created  by  2  WilL  4,  c  45.  The 
main  feature  of  the  present  case  was  this :  Twenty- 
three  public-houses  were  engaged  by  the  sitting 
membm  within  an  area  of  one  mile,  and  for  these 
ten  and  twenty  guineas  apiece  were  paid.  In 
addition  to  this,  it  appeared  that  the  sitting  mem- 
bers had  a  central  committee-room  in  a  private 
house  in  the  centre  of  the  town,  where  the  busi- 
ness of  the  election  was  really  parried  on,  and 
where,  as  it  appeared  from  the  accounts  returned, 
nearly  200L  hsd  been  expended  between  two  pub- 
licans merely  for  refreshment  given  to  electors  and 
others  in  that  central  committee-room.  Thus,  there 
there  were  twenty-four  committee-rooms,  or,  in 
other  words,  every  hired  public-house  was  a 
conmdtte^room.  Another  mode  of  corruption 
was  the  following :— There  are,  taid  the  leuncd 
counsel,  two  associations  —  what  are  (»lled  the 
Oddfellows  and  the  Good  Intent^  working  men's 
societies,  to  which  parties  contribute  some  two- 
pence or  threepence  a-week,  to  raise  a  fund  by 
which  they  may  derive  a  weekly  allowance 
in  case  of  sickness.  It  is  the  custom,  and  gentle- 
men elected  members  for  the  borough  are  after- 
wards expected,  to  give  contributions  to  these  well- 
intended  associations.  On  the  17th  Jan.  1865,  a 
notice  was  sent  round  to  the  members  of  these  Odd- 
fellows* societies,  after  Messrs.  Flower  and  Labou- 
chere  are  announced  as  candidates,  a  dissolution  of 
Parliament  being  imminent,  and  there  being  about 
250  members  of  the  lodge,  of  which  between 
six^  and  seventy  are  voters  of  the  borough, 
that  the  Messrs.  Flower  and  Labouchere  are 
to  be  present  and  made  honorary  members  of 
the  Oddfellows,  together  with  Bir.  Darvill,  jun., 
irbo  if  admitted  to  be  an  agent  of  Labouchere^  and 


ultimately  Sir  Henry  Hoare ;  and  they  get,  of  course, 
a  supporter,  a  wine-merchant  living  there  a  number 
of  years,  who  had  never  thought  fit  to  be  made  ^odd  " 
-before ;  and  had  these  four  gentlemen  duly  elected, 
getting  twenty  guineas  from  Mr.Labouchereand  five 
guineas  from  Mr.  Flower,  and  so  on  in  the  usual  way. 
Then  the  business  of  the  lodge  dosed,  and  they 
proceed  to  work  making  gin-punch,  which  they  con- 
tinued to  drink  until  three  o'clock  in  the  morning. 
This  was  followed  up  when  Mr.  Flower  withdrew 
and  Sir  Henry  Hoare  becomes  a  candidate.  The 
same  process  is  gone  over  again,  and  another  twenty 
guineas  is  obtained  from  him  in  July,  on  the  eve  <n 
the  election,  with,  I  think,  two  or  three  other 
persons,  a  Mr.  Roger  Eykyn,  a  Loadon  stockbroker, 
who  lives  in  the  neighbourhood,  and  at  whose  house 
I  understand  the  two  candidates  who  are  now  the 
sitting  members  were  most  liberally  entertained 
during  the  election.  Twenty  guineas  is  given  by 
Sir  Henry  Hoare  and  five  guineas  by  Mr.  Eykyn. 
I  need  not  say,  therefore,  that  when  the  members  of 
these  Oddfellows'  societies  came  to  the  poll  very 
nearly  forty  were  found  to  support  those  two  gentle- 
men who  had  so  thoroughly  earned  the  title  of 
*' Liberal"  candidates,  and  who  by  the  nature  of 
th^r  contributions,  not  only  contributed  thus  gene- 
rously to  the  fund  of  the  Oddfellows'  society,  but  had 
also  done  so  much  in  the  way  of  giving  drink  and 
entertainment  for  the  benefit  of  the  electors.  I 
think  I  shall  show  you  that  that  had  been  done  to 
one  if  not  both  of  the  Good  Intent  Societies.  There 
is  also  a  snudl  club  in  the  place  of  the  workmen 
belonging  to  a  Mr.  Cooper,  who  is  a  tradesman  in  a 
large  way  of  business,  and  is  employed  very  largely 
at  tiie  Castle.  He  has  a  number  of  men  in  his 
em^oy  who  are  voters  and  who  have  an  allowance 
to  subscribe  amongst  themselves  to  a  fund.  Before 
the  election  sums  of  money  are  given  to  the  funds 
of  Cooper's  men,  as  well  as  to  the  Good  Intent,  on 
the  part  of  both  these  candidates.  It  is  called  a 
**  Shop  Skit  Fund,"  and  there  are  eight  voters  only 
amongst  tiieuL  There  are,  I  am  told,  twenty-three 
members,  of  whom  eight  axe  voters.  The  result 
was  that  of  these  eight  men  of  Mr.  Cooper's — who 
himsdf  had  previously  plumped  for  Mr.  Tln- 
sittart,  but  was  found  on  the  present  occasion 
not  to  vote  at  all — all  went  up,  with  one  exception, 
and  voted  for  the  sitting  members.  Another  con- 
spicuous feature  in  the  case  was  thus  detailed : — 
^niree  of  the  police  force  out  of  the  number  had 
votes.  These  three  men  polled  for  the  sitting 
members.  There  is  a  penalty  of  lOiL  attached  to 
each  of  them  for  voting,  and  you  will  form  some 
opinion  whether  it  is  likely  that  these  men  would  go 
and  risk  the  penalty  of  lOL  for  giving  a  vote,  with- 
out some  inducement  to  begin  mith  or  guarantee 
afterwards.  But  th^  not  only  voted,  but  imme- 
diately— the  next  day,  or  the  next  day  but  one- 
having  voted  for  Labouchere  and  Hosre,  one  of  the 
agents  for  the  sitting  members,  for  whom  they 
voted,  commenced  proceedings  against  them  for 
recovery  of  the  penalties,  the  action  being  brou^t 
in  the  name  also  of  one  of  that  party.  Judgment 
is  obtained,  and  the  penalty  of  the  lOL,  with  the 
costs,  amounting  to  ISiL  or  14/1  in  each  case,  are 
never  paid  into  the  borough  fund.  Somebody  on 
the  other  side  then  commenced  proceedings,  and 
then  this  secret  judgment  is  brought  out,  and  the 
sum  paid  into  the  borough  fund  on  behalf  of  these 
men,  earning  ISs.  per  week- 
The  following  is  a  summary  of  the  evidence : 

Mr.  Adam  Mnrgatroyd : 

Baoeived  90L  for  one  room  at  the  lliree  Tmu.  1%At  room 
WM  takan  afz  months  before  the  etoetioiL  A  Becondroom  wu 
afterwards  taken  for  Lahonohers  and  Hoare,  and  both  were 
need  by  them.  On  the  day  of  election  he  aappUed  obam- 
pacne,  port^  Bheny,  and  beer  to  pereons  without  payment 
LaBooiehere  and  EToare  refoBed  to  pay  for  ib»  hooM,  but  aflBr> 
wardsseiitaohsq[aeforSNL, which  he  nfttwd.    Hedidiiot 
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know  who  ordered  the  ohampegne  to  be  giyen,  but  the  yoton 
nlfd  It  was  ell  right  It  w»a  for  the  Liberal  party.  There  ia  a 
pobiio-hoaee  between  the  Three  Tana  and  the  Town-hall,  and 
another  on  the  other  tide.    BoQi  were  taken  for  Labooohere 


Bfr.  Franklin  said 

That  he  kept  the  OarpenterB*  Arms  in  Harket-itreet  He 
did  not  tot  a  room  to  Laboaehere  and  Hoare'e  party,  bat  to 
Flower.  It  waa  taken  somewhere  about  Aogiut  A  bill  was 
pot  np  the  night  before  the  election,  "Vote  for  Laboaehere  and 
Ho^re^**  He  was  to  get  lOL  for  the  room.  A  good  deal  of 
waa  done  in  Che  room,  both  before  and  after  the 
SeTenJ  members  of  the  committee  used  the  room, 
and  refreshment  was  taken  there  and  they  paid  for  it 

Crow-€zamined  by  Biron : 

BeooUected  Flower  oomhig  down  and  annoanclng  himself 
aa  a  eandklatei  The  room  most  have  been  taken  some  time 
before  Mr.  Laboaehere  and  Sir  Henry  Hoare  declared  them- 
•elTea.  With  the  exoeption  of  ten  gahieas  he  reoeiyed  for  the 
use  of  the  room  he  had  not  reoeiyed  anything.  He  allowed  the 
liberal  oandidates  to  keep  the  placards  in  the  window.  He 
kept  the  nxmi  for  the  Liberal  committee,  and  was  paid  for  it 
some  time  after  the  election. 

Mrs.  Wright : 

Her  late  husband  kept  the  George  IV.  pabllo-hoosa  It 
had  aix  rooma  in  it— four  bedrooms;  the  other  two  were 
used  for  the  general  parpoees  of  the  election.  There  was  no 
hill  In  my  window,  bat  one  was  pasted  outside  the  hoaae. 

Mr.  Yaaper: 

Keepe  tiie  Grapes  pubUo-hooaa  A  room  waa  taken  in  it  by 
Ut.  Flower.  It  was  afterwards  keptfor  the  Liberal  party,  and 
he   Toted  for  Laboaehere  and  Hoare.    He  was  paid  tan 


Etxamined  by  Biron : 

Tha  room  was  hired  for  Mr.  Flower.  Did  not  see  either  Mr. 
Labonehare*  or  Sir  H.  Hoare  at  the  room.  Not  a  dhair  or 
a  t»ble  waa  remoyed  daring  the  election. 

By  the  Commtttbb  : 

The  room  waa  not  used  daring  the  eleotioo. 

Mr.  William  Smith : 

Keeps  tiie  Adam  and  Era  A  committee-room  was  hired 
in  his  hoaae  for  Laboaehere  and  Hoare.  It  was  not  used 
heffo««  the  day  of  election,  bat  on  that  day  it  was  used  aa  a 
wiitbig-room  for  aboat  an  hour. 

Mr.  Abflalom  Bone : 

Keepe  the  William  IV.  A  room  was  hired  in  his  house  for 
a  ooBunittee-room  for  Laboaehere  and  Flower  about  two 
montha  before  the  election.  He  got  SO  guineas  for  his  room, 
his  house  being  a  prominent  comer  house.  The  room  was 
used  for  a  few  uys  about  a  week  before  the  election.  Voted 
for  Laboaehere  and  Hoare.  • 

Croat-examined  by  BaSantine : 

Mr.  Flower  was  ooe  of  the  original  candidates.  When  he 
retired  Mr.  Laboaehere  took  to  the  room.  Witness  was 
satisfled  with  the  sum  paid  for  the  room  and  with  the  result 
of  the  election. 

Mr.  Henry  Johnson : 

la  landlord  of  the  Crown  Inn,  Peascod-etreet  A  committee- 
room  was  takm  in  his  house  hi  Joly  last  for  Laboaehere  and 
HoarcL  He  had  a  poster  In  the  window,  and  let  the  room  for 
lOL  Ue  had  sfaioe  been  paid  SOL  for  it  He  and  Mr.  Beenham, 
of  the  Ball  Inn,  supplied  the  oonmilttee>rooms  with  refresh- 
menta  for  the  committee  and  agents  from  the  S6th  June  to  the 
8th  July.  The  Joint  trill  waa  IML  7a,  which  was  considered 
Tsry  moderate. 

The  aooonnt-book  kept  by  the  witneeg,  and  con- 
taining the  entries,  was  produced.  Aimong  the 
items  were  **  breakfasts,  luncheons,  dinners,  teas, 
and  suppers,  SSL  lis. ;  ices  and  dessert,  6L  Bs. ; 
cigars,  31  8c;  attendance,  20L" 

Concerning  the  societies  the  witness  said : 

There  were  thfarteen  Oddfellows*  lodges  in  the  district^ 
Bnmbering  about  900  members.  Sir  H.  Hoare  waa  elected  an 
honorary  member,  and  on  that  occasion  punch  was  con- 
sumed. At  such  times  any  of  the  members  eoold  come  and 
hare  a  glassi  There  were  not  more  than  twenty  TOters 
among  ue  Oddfellows,  and  he  had  no  doubt  that  the  yoters 
among  the  Oddfellows  partook  of  the  punch.  There  was  a 
lodge  called  the  Etonian,  which  had  foor  Toters  in  it  Sir  H. 
Hoare  waa  made  a  member  of  that  order.  A  collection  waa 
made  on  that  occasion,  and  Sh-  H.  Hoare  gars  SOL;  Mr. 
Flower  gave  the  same,  and  Mr.  Eykyn  gave  5L 

Cross-examined  by  BaUantine: 

Gestlemen  from  tfane  to  time  became  honorary  membera, 
and  on  soch  occasions  it  had  been  a  tlme-honoared  Rontom  to 
gire  panch.  Mr.  Vanslttart  gave  26L  tor  punch  when  he  was 
eieetad  an  honorary  member. 


Mr.  Beenham : 

Keeps  the  BeU  Inn,  a  room  in  which  was  hired  for  Flower 
and  Labonchere  months  before  the  election.  After  Mr.  Flower 
retired  the  room  was  taken  for  Hoars  and  Labouchere.  Be 
was  paid  SO  guineas  for  the  use  of  it  It  was  not  used  mors 
than  two  or  three  timesi    Voted  for  Hoare  and  Labouchere. 

Cross-examined  by  Btron  .* 

He  had  always  voted  for  the  Liberals.  Memben  of  the 
committee  came  into  his  house  fnnn  time  to  time  during  the 
progress  of  the  canvass  and  ^e  election.  Posting  bills  on 
the  front  of  a  house  injures  it,  and  part  of  the  amount  he 
recelTcd  for  his  house  was  to  compensate  him  for  that 

Mr.  Noah  DoUamore : 

Keeps  the  Duke  of  Oambridge  beerhoase  in  PMscod-street 
A  room  in  his  hoase  was  taken  as  a  committee-room  before 
the  election.  He  belieyed  it  was  used.  Bills  were  posted  up 
for  Laboaehere  and  Hoare.  He  received  lOL  for  the  room,  but 
did  not  not  know  who  paid  it  Voted  for  Labouchere  and 
Hoare. 

Mr.  James  Holland : 

Keeps  the  Free  House,  Oxford-road.  A  room  in  his  house 
was  taken  as  a  committee-room  for  Flowers  In  the  summer  of 
186A.  He  receiTcd  lOL  and  had  bills  posted  for  Labooohers 
and  Hoare. 

Mr.  James  Albert  KichoUs : 

Keeps  the  Olarenee  Inn.  A  room  in  his  house  waa  hired  by 
Mr.  Fiower'a  agent  It  was  taken  last  February  twelremonth. 
He  was  engaged  for  fourteen  or  fifteen  days  aa  a  committee 
clerk. 

By  the  Committex  t 

His  room  was  never  used. 

Mr.  William  Henxy  Wheeler : 

He  waa  secretary  to  the  Qood  Intent  Benefit  Society  of 
Working  Men,  seyersl  of  whom  were  Totera  Sir  H.  Hoare 
and  IbTliabouohere  subscribed  U  each  as  Mr.  Flower  had 
done  before  them. 

Cross-examined  by  Biron: 

The  OonservatlTe  candidates  did  not  subscribe  on  this  occa- 
sion, and  only  ik  lOa  on  preTions  oooaaions. 

Be-examined: 

When  the  Oonservatlvee  subscribed  thoy  wore  the  sitting 
members,  and  sitting  members  were  always  expected  to  sub- 
scribe. 

Bir.  James  Slade : 

A  member  of  the  Qood  Intent  Society.  Labouchere  and 
Hoare  subscribed  SI.  each.    There  were  Toters  in  the  society* 

Cross-examined  by  Biron  : 

Vanaitfcart  and  Vyse  sabscribed  32. 10a  each,  but  not  before 
theelectioa. 

By  the  Comioitbb  : 

Did  not  know  when  Labonchere  and  Hoare  gave  their  sob* 
scrlptlona.  As  far  as  he  could  recollect  it  was  a  few  weeks 
before  the  election. 

Mr.  Albert  Portsmouth : 

Belonged  to  the  King  of  England  Lodge  of  Oddfellows. 
Flower,  Labouchere,  and  Hoare  became  members  of  the 
lodge  before  the  election.  The  two  former  subscribed  SOd 
each.    About  forty  of  the  members  were  Totera. 

Mr.  Bichard  Mason : 

A  paperhanger  and  voter  workfns  for  Messra.  OoCper. 
There  was  a  sick-fund  in  connection  with  the  shop,  to  which  the 
workmen  subscribed  SdL  a-week.  Hoare  and  Labouchere 
esnvsBsed  him  for  his  vote.  Six  of  the  men  in  the  shop  were 
ToterSi    The  two  candldatea  sabscribed  to  the  sick-fund. 

By  the  Chairman : 

There  was  no  other  honoraiy  subscribers  to  the  slek-ftaid 
besides  Messra  Labouchere  and  Hoare. 

The  eyidence  of  the  policemen  who  Toted  was 
then  gone  into,  whereby  it  appeared  that  they  voted, 
thereby  incurring  the  penalty  of  lOil,  and  that  when 
summoned  they  put  the  matter  in  the  hands  of  a 
Liberal  attorney  and  the  amounts  were  paid. 

Mr.  Charles  Potbury : 

Secretary  to  the  United  Mechanics' Socie^.  Before  the  laat 
electioD  they  received  ilubsorlptlons  from  all  four  candidates. 
Vanslttart  and  Vym  were  old  subscribers.  They  began  to 
sabscribe  after  they  were  elected. 

Cross-examined  by  BaUantine : 

liberal  members  had  sabscribed  in  former  years. 

Upon  the  general  preparations  for  corruption,  Mr. 

PenistoD  Dunn  said : 

In  the  month  of  Augnst  in  the  year  1864 1  became  acquainted 
with  Mr.  Flower,  and  waa  appointed  as  hlR  private  accent.  I 
had  to  make  arraogemenbi  for  the  appointment  of  his  phblie 
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agent&  I  arranged  with  Menra.  Herbert^  Nlcholla,  and  Oleara 
to  act  as  agents  for  Mr.  Flower.  When  I  went  to  Otoare^s 
office  to  appoint  them  agents,  it  was  nnderstood  that  Mr.  La- 
bonohere  wonld  come  forward  afterwatds^  bat  they  were  to 
make  Mr.  Flower's  return  safe  before  they  canvassed  for  Mr. 
Labonchereb  They  were  to  be  joint  agents  for  the  two.  Mr. 
DarviU,  jon^  was  also  to  act.  When  Mr.  Flower  retired 
Mr.  Last  was  appointed  agent  for  Mr.  Laboachare  and  Bir 
Henry  Hoare.  While  we  were  acting  for  Labonehere  and 
Flower  we  had  a  meeting,  and  a  list  of  names  was  made  oat 
of  voters  with  whom  certain  inflaences  woold  be  reqaired  to 
make  them  vote  for  the  Liberal  candidates^  The  expression 
used  was  that  they  *'  wanted  paint"  The  engaging  of  pubHo- 
hooses  and  beershops  was  one  of  the  means  devised  for  mak- 
ing the  paint  stick.  Mr.  Cleave  snggested  that  It  was  thought 
by  Mr.  Cleave  and  myself  that  it  would  be  better  to  have  a 
separate  committee  for  Flower  and  Labouchere,  but  Mr.  Dar- 
viU  thought  differently.  The  hiring  of  cabs  took  plaoe  as  a 
matter  of  course— not  to  bribe  the  owners.    Mr.  Cleave  said 


there  were  some  of  our  friends  who  were  in  dan^r  of  losing  their 
duty  to  look  after  them.    He  was  collector  of  the  poor-rate. 


Qgei 
votes  through  not  paying  their  poor-rate,  and  that  it  was  our 


How  the  rates  of  those  voters  were  paid  I  do  not  know.  Mr. 
Cleave  said  that  Mr.  Darvill  had  received  160<ML  from  Mr. 
Labouchere  to  seonre  his  return.  There  was  a  negotiation 
between  Mr.  Cleave  and  Mr.  Grant  with  reference  to  the 
brewery  Interest  Mr.  Flower  told  me  one  day  that  he  had 
received  a  letter  from  Mr.  Orant  about  a  voter,  and  he  said. 
"^  Jove,  if  the  money  Is  given  away  Uke  this  my  seat  will 
be  in  danger.  Qo  down  and  tell  Mr.  Cleave  not  to  spend  the 
money  as  directed,  but  to  spend  it  In  cab  fares  and  landieona** 
Mr.  Orant  was  wplied  to  by  Cleave  to  get  a  sum  of  money  for 
gifts  to  voters.  I  acted  with  him  and  Mr.  Orant  In  that  mat- 
ter. There  were  about  seventy  persons  on  the  register  who 
were  thought  to  require  the  innnenoe.  Those  names  were 
marked  with  a  hieroglyphic  in  the  registoT,  and  Mr.  Flower 
and  Mr.  Labouchere  both  had  access  to  that  Mr.  Flower 
retired  about  February  or  March. 

The  eTidence  of  the  Bitting  memben  was  to  the 

following  efifect : 

Mr.  Henry  Labouchere  said : 

That  he  had  never  countenanced  ofroaadldatiire  with 
Flower  as  he  distrusted  all  Fk)wer*s  sgeots,  neither  did  he 
want  to  be  saddled  with  all  the  pnbUo>hoases  engaged  on 
Flower's  behalf.  He  left  it  to  his  agent  and  solicitor  to  engage 
what  houses  they  thought  proper.  He  had  been  to  canvass 
pubUoans  at  hooses  where  he  had  seen  "  commitlBe-room  " 
pat  mx.  He  ooold  not  tell  whldh  hooses  were  engaged  in  his 
behalf,  and  which  had  been  engaged  by  Mr.  Flower.  There 
were  a  lane  number  of  bills  about  the  town  **yote  for  Van- 
sittart  anaVysa'"  He  said  to  his  sgent,  "  Send  a  man  round 
with  bUls  with  *Vote  for  Laboaoiiere  and  Hoare,*  and  let 
him  stick  them  on  people's  hooses ;  they  will  not  take  the 
trouble  to  pull  them  down,  whether  they  like  it  or  not**  He 
beUeved  he  was  chlelhr  responsible  for  the  btUa  Publicans 
generally  like  bills  on  their  houses,  but  prfrate  people  do  not 
A  publican  would  like  a  bill  on  hla  hooae  for  the  same  reason 
as  he  would  like  to  have  a  siga«poat  It  bidnoss  people  to 
gather  about  the  house,  and  draws  some  of  them  In. 

By  the  Committsb  : 

We  took  a  list  of  the  charities  that  Vyse  and  Vaasttlart  had 
contributed  to.  Mr.  Durrant  went  down  to  Windsor,  and 
when  he  came  back  he  said  that  the  public-houses  had  been 
engaged  in  great  numbers  by  Mr.  Flower's  agents;  and  I 
believe  I  said  to  him  that  I  had  had  nothing  to  do  with  the 
hiring  of  them. 

Sir  Henry  Hoare  sidd  he  had  no  knowledge  of 

any  improper  means  being  used  with  TOters. 

BaUantms  summed  up  the  eridence  for  the  sitting 
members. 

Cooke  replied  on  the  whole  case,  contending  that 
the  payment  of  the  penalty  against  the  policemen 
was  bribery  wiUiin  the  meaning  of  the  Ck>rrupt 
Practices  Act. 

The  CoMMiTrBB  were  in  deliberation  for  three 
hours  and  a  half.  They  at  length  decided :  that  Sir 
Henry  Ainslie  Hoare  is  not  duly  elected  a  burgess 
to  serre  in  the  present  Parliament  for  the  borough 
of  New  Windsor ;  that  Henry  Labouchere,  Esq.,  is 
not  duly  elected  a  burgess  to  serre  in  the  present 
Parliament  for  the  borough  of  New  Windsor ;  that 
Sir  Henry  Ainslie  Hoare  was  by  his  agents  guilty 
of  bribery ;  that  Henry  Labouchere^  Esq.,  was  by 
his  agents  guilty  of  bribery :  that  it  has  been  prored 
that  yarious  acts  of  bribery  narebeen  committed  by 
the  engagement,  by  the  agents  of  the  sitting  mem- 
bers, of  an  excessive  number  of  public-houses  in 
which  it  was  proved  that  none  of  the  legitimate 
business  of  the  election  was  tnosacted,  and  for 


which  sums  varying  from  10^  to  20L  were  paid ; 
that  it  has  not  been  proved  that  such  acts  were  oom- 
mitted  with  the  knowledge  or  consent  of  the  said  Sir 
Henry  Ainslie  Hoare  and  the  said  Henry  Labouchece, 
Esq. ;  that  the  committee  have  not  reason  to  brieve 
that  bribery  and  corruption  extensively  prevailed  at 
the  last  election  for  the  borough  of  New  Windsor. 


Spee{fieaiifm  of  plaoe. 

Where  inaiUig  take$  place  in  the  open  air  the  exact 
loeaUty  naui  he  tpec^fiedf  ptherwise  the  eiHtikm»  wiU 
not  be  admitted. 

William  Henry  Wbeeler  stated  that  he  voted  for 
the  Conservatives.  Before  the  election  he  dined  at 
the  Stag  and  Hounds.  Mr.  Labouchere  and  Sir 
H.  Hoare  caone  there  and  both  gave  some  money 
to  a  labourer  named  Hunt. 

Btron  objected  to  the  reception  of  this  evidenoet 
as  the  Stag  and  Hounds  was  not  in  the  treating 
list  There  was  no  case  of  treating  at  tlie  Stag 
and  Hounds  mentioned  in  the  list  whidi  had  been 
handed  in. 

Matthews  said  that  this  was  the  case  of  a  labourer, 
who  was  a  voter,  having  been  treated. 

Biron  repeated  the  rule  as  to  specifying  places  in 
allegations  of  treating. 

Matthews  said  that  besides  the  treating  which 
occurred  in  public-houses  a  great  deal  occurred  in 
the  free  air  of  heaven,  which  of  course  could  not  be 
specified  in  the  particulars. 

Biron  replied  that  in  such  a  case  the  free  air  of 
heaven  ought  to  have  been  mentioned  in  the  list. 

The  CoxKHTBB  decided  to  reject  the  evidence. 

Evidence  disallowed. 


Grist's  Cass. 
Witneee  who  has  been  in  the  room^P^adiar  anam- 


A  permmwkamU  wmnotintmibd  te caB  to  fim en- 
aence  was  in  the  room  during  lAs  ijyniniifiiM  ^  • 
witnus: 

Held,  that  he  might  be  examined  vpon  a  matter  etriet^f 
arising  out  of  the  evidence  premMuhf  given, 

Mr.  Bithard  John  Grant  was  called. 

BaJOantine  objected  to  the  witness  befaag  earamtaed, 
as  he  had  been  in  the  room  during  the  whole  or  a 
greater  part  of  the  proceedings. 

Mr.  Grant  said  that  be  had  been  in  the  room 
before  he  was  subpcsnaed,  but  not  sinoe.  He,  how- 
ever, should  object  to  be  examined,  as  he  was  an 
agent  for  Mr.  Flpwer.  He  was  subpcanaed  at  two 
o'clock  yesterday.  He  had  only  heard  the  examina- 
tion of  a  man  named  Buckland. 

Matthews  said  that  the  rule  which  excluded  wit- 
nesses who  had  been  in  the  room  during  the  pro- 
ceedings of  the  committee  from  being  examined, 
applied  only  to  persons  who  had  been  already  sub- 
pcsnaed. It  was  not  intended  to  exclude  persons 
whom  some  contingencgr  might  render  it  necessttr  to 
call,  although  they  might  have  been  present  prevknis 
to  being  summoned. 

BaUantine  said  he  would  lay  the  rule  down 
broadly,  and  he  would  take  the  opinion  of  the  com- 
mittee on  the  point. 

lfo<<^etw  said  the  rule  spoke  of  **  witnwiot.'*   A 
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nuui  could  not  be  regarded  as  a  witness  unless  it 
were  in  ocmtempUtion  that  he  should  gire'eTidence. 

BoflbfitiiM  said  that  this  interpretation  of  the 
order  would  lead  to  an  evasion  of  the  order  altoge- 
ther, as  the  persons  conducting  a  case  could  bring 
their  witnesses  to  the  committee-room  to  hear  the 
proceedings,  and  then  serre  them  with  their  sub- 
MBuas  St  the  last  moment  before  they  were  called 
Into  the  witness-box. 

Mattkan  cited  the  Gcdtpay  ca$e  (m'dSs  Rogers), 
to  show  that  the  rule  was  not  alwajs  enforced. 

BaUoHtitm  said  that  it  seemed  that  committees 
had  a  discretion  in  the  matter.  But  he  must  press 
his  objection  in  this  instance.  This  was  a  peculiar 
esse,  in  which  the  witness  should  not  be  examined 
except  under  the  most  rigid  regulations. 

The  Chairmjln  asked  if  the  evidence  of  Mr. 
Orant  was  to  prove  bribery  in  any  way,  or  whether 
it  arose  from  the  evidence  which  had  bi^n  given. 

Matthews  said  that  the  necessity  for  it  arose  on 
evidence  already  given. 

Tlie  CoMifiTTBB  consulted  for  a  short  time,  and 
the  Chainnan  then  announced  that  they  thought 
there  were  circumstances  in  the  case  wmch  would 
allow  the  witness  to  be  called. 

Examinatum  allowed. 


THE  BOROUGH  OF  MAIDSTONE. 
Apnl  17,  18,  19,  20,  and  21,  1866. 

(Before  the  Hon.  C.  W.  G.  Howard,  Chairman ; 
Mr.  C.  S.  Rbad,  Mr.  E.  J.  Foljambb,  8ir  F. 
Cboslbt,  and  Mr.  Baujjb  Coohbakb.) 

TVeatinff — Undue  influence — Bribery — Agency. 

W.  and  L.  canvaseed  the  borough  in  Ae  scone  interest. 
W.  was  a  kuye  contributor  to  heed  charities  and 
obiects  oj'pubhe  interest,  and  the  owner  of  consider' 
able  property  in  the  neighbourhood,  whilst  L.  was  an 
extensive  employer  of  labour.  Also  it  was  the  custom 
with  W.  to  distribute  large  quantities  of  beef  at 
Christmas: 

Held,  that  the  influence  thus  obtained  uxu  legitimate, 
although  primd  facie  it  was  cultivated  wUh  the  view  of 
obtaining  the  representation  oj  the  borough. 

ff eld,  also  (by  inference),  that  the  procurement  by  the 
sitting  members  of  situations  for  the  sons  of  voters 
who  voted  for  them  could  not,  under  these  drcum- 
sUawee,  be  treated  as  bribery,  but  must  be  considered 
Of  ordinary  neighbour^  acts. 

Where  several  persons  act  jointfy  and  separate^  and 
filfil  aU  thehtnettons  of  a  committee  in  promoting  the 
elition  of  the  same  candidates,  and  in  so  doing  com* 
mit  hriSsry,  the  candidates  cannot  be  held  retpon- 
sibk,  unless  agency  be  distinctly  established. 

NJB.'^A  witness  convicted  by  the  committee  of  petjury 
was  acquitted  by  a  jury  tgnon  a  criminal  trioL 

The  petition  in  this  case  was  presented  by  George 
Frederic  Busbridge  and  Elijah  Swan,  two  electors 
of  the  borough,  against  the  return  of  Messrs.  Lee 
and  Whatman,  the  successful  candidates  at  the 
last  election.  It  was  sought  to  set  aside  the  return 
on  the  grounds  of  treaUng,  undue  influence,  and 
bribery,  and  the  petition  prayed  that  it  might  be 
declared  null  and  void. 

Counsel  for  the  petitioners.  Price,  Q.  C,  Cooke, 
^C,  axA  Staveky  EUL 

Counsel  for  the  sitting  members,  Ballantine,  Serjt., 
Dwridmn,  Q.  C,  and  Henry  James. 


iVtce  opened  the  case.— -There  were  1780  voters 
altogether  on  the  register  at  Maidstone,  nearly  the 
whole  of  whom  voted  at  the  last  election,  the  result 
being,  Lee  869,  Whatman  867,  Betts  838,  Wardlaw, 
801.  He  should  call  evidence  which  would  prove 
that  there  had  been  a  system  of  the  most  unmis- 
takable bribery  carried  on  at  the  Maidstone  elec- 
tion, not  only  by  the  agents  of  the  sitting  members, 
but  he  believed  he  should  be  able  to  bring  home  to 
the  members  themselves  proofs  that  they  had  been 
guilty  of  bribery,  and  di^nct  pavments  of  money 
to  voters  for  their  votes.  Mr.  LeeVas  an  employer 
of  labour  in  the  neighbourhood  of  Maidstone,  and 
he  was  in  the  habit,  before  and  during  the  election, 
of  employing  a  certain  number  of  freemen,  but  it  so 
happened  tluit  after  the  election  was  over,  and  his 
purpose  with  them  was  served,  they  were  dis- 
charged. Their  employment,  then,  would  appear  to 
have  been  a  colourable  pretext  for  obtaining  their 
votes.  But  independent  of  this,  distinct  cases  of 
bribery  by  Ifr.  Lee  and  his  agents  would  be  proved. 
Several  voters  would  be  called  whose  evidence 
would  tend  to  furnish  a  sample  of  the  way  in  which 
the  bribery  had  been  carried  on.  He  might  men- 
tion, as  an  instance,  that  a  person  named  Doubell, 
who  signed  a  requisition  in  favour  of  the  Conser- 
vative candidates,  received  an  order  for  a  set  of 
harness,  &c.,  and  other  articles  for  Mr.  Lee,  just 
previous  to  the  election,  and  it  was  followed  by 
orders  to  the  amount  of  100^  Of  comrse  it  might 
be  said  that  the  transaction  was  a  perfectly  bond 
fide  one ;  but  in  the  end  he  was  canvassed  by  Messrs. 
Lee  and  Whatman,  and  voted  for  both  of  them. 
Then  a  Mr.  Chambers  had  also  been  canvassed  by 
botii  of  them.  Mr.  Lee  made  him  certain  promises 
as  to  what  he  would  do  for  him,  and  a  sum  of  mon^ 
was  mentioned  to  the  amount  of  802.  A  Mr.  Kirby 
would  be  called.  He  was  at  the  Haunch  committee- 
room,  and  he  there  asked  12L  for  his  vote.  That 
sum  was  given  him,  and  he  voted. 

The  following  is  a  summary  of  the  evidence : — 

Jesse  Kirby  said : 

He  had  been  miaehprMsed  by  Mr.  Lee  aod  a  peraon  named 
Welle  [tbe  agency  of  Welle  waa  admitted]  to  promiae  hla  vote. 
SabeeqaenUy  a  peraon  named  Day  preaeed  him  to  rote,  bat 
would  not  omv  him  more  than  8t  He  was  alw  oanvaeaod'by 
John  Swinfen,  a  gnnamiUi,  a  member  of  the  town  coancU  and 
an  acttTO  aapporter  of  Meeem  Lee  and  Whatman  ^  He  aaid 
Bomething  to  me  about  if  a  man  waa  baokward  in  hie  rent  for 
a  fey  weeks  he  might  be  aaalated.  I  said  I  did  not  owe  any 
rent.  He  then  aaked  if  I  hadseen  Mr.  Day ;  I  said  yee.  He 
then  said  he  had  been  to  Mr.  Day  himeelf.  I  was  af terwaida 
canTSBsed  by  Jamee  Baigeee,  a  papennaker.  I  saw  him  take 
an  active  part  in  paying  the  colour>mea  for  the  Blae&  I  met 
him  in  the  Toting  place  in  Brewer-street.  He  said  Jesee, 
will  you  yote  for  Lee  and  Whatman  ?'  I  replied  that  I  did 
not  ttiink  I  ahould.  Bargees  keepe  a  pony.  I  said  I  had  a 
quarter  of  oats  to  seU.  He  said,  *  I  tell  you  what  to  do,  I 
will  giTelyoa  VOL  if  yon  wUl  vote  for  Lee  and  Whatman.* 
I  sai^  •Iskall  not  do  sny  such  thing:  Be  careful  what  yoa*re 
aboat  or  you  will  get  into  trouble.*  He  said,  *  I  will  give  yon 
ML  dear.*  He  then  put  his  hand  into  his  pocket  Isaid*Be 
caiefnL*  On  the  Monday  following  I  saw  him  sgain.  when  he 
repeated  his  offer  of  KM.  if  I  would  Tote  for  Lee  and  Whatman. 
He  said,  'Here  is  K  now  and  you  will  get  the  other  K  of 
BUyLee.'  The  polling  took  place  on  Wedneaday  the  12th. 
He  offered  me  the  KM.,  and  when  I  said  I  would  not  take  It^ 
he  said  he  would  give  me  a  place  aa  a  flnisher  in  a  paper>miU." 
He  i«oeived  13&,  and  TOted  for  Lee  and  Whatman. 

William  Newport  said : 

I  liTC  at  Maidstone,  and  was  employed  at  the  last 
election  to  oanTass.  Mr.  Wells  employed  me  to  can- 
▼ass  for  Lee  and  Whatman.  I  was  engaged  for  ten  days 
before  the  election  In  caoTaasbu'.  I  saw  Kirby  opposite 
Mr.  Steers's  shop  in  High-street  I  asked  him  who  he  waa 
going  to  Yote  for,  and  he  said  he  didn't  know.  I  said  if  he 
waited  I  would  send  somebody  to  him.  I  said,  *'Do  you 
want  anything  T*  He  said  he  didn't  know.  I  then  went 
acroee  to  old  Mr.  Day,  and  said  to  him,  "Jesse  (Kirby'a 
Christian  name)  wants  squaring."  Mr.  Day  said  to  me,  **  Qo 
to  the  Bull,  and  fetoh  my  son  Sam.'*  I  went  to  the  BnU.  Sam 
waa  not  there  Robert  Swayae  waa  theire,  and  he  and  I  went 
down  to  tile  Hanneh.  Samuel  Day  came  there,  and  he  went 
to  see  Kftrliy,  in  High-street  I  know  Mr.  Obariee  Arkooll, 
who  caaraased  for  Lee  and  Whatman.  Mr.  Oeorge  Edmettj 
Mr.  Joaeph  Stanger,  and  Mr.  Thomas  Ohambers,  were  all 
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OMiTaaseTs  for  Lee  «nd  Whatnum.  WillUun  Miff^yn  was 
aod^e  for  Lee  and  Whatman,  lir.  John  Smythe^  John 
Kearney.  Mr.  S.  T.  Webb,  Mr.  Day,  een^  Mr.  Day,  Jan.,  Mr. 
Froderlok  Cohen,  Mr.  Ballton,  een.,  and  Mr.  Baflton,  JiuIm  Mr. 
Horatio  Oatboah,  and  yarioos  others,  were  all  canTaaeen,  and 
B<Hne  of  them  were  on  the  committee.  Lee  and  Whatman  had 
foor  oommlttee-rooma.  The  central  one  wae  on  Ghtbrlel's-hiU. 
Mr.  Arkooll  waa  at  the  central  commitlee-room  on  the  polling- 
day.  Mr.  Stanger  and  Mr.  Mlaaon  were  alao  there.  At  the 
Haonch  commftteo-room  Mr.  Day,  aen.  and  Mr.  Wella  were  in 
and  oat  on  the  jM>llln«-day.  At  the  Ball  committee-room  I 
aaw  Mr.  Agate,  Mr.  John  Swhifen,  and  others.  At  the  Globe 
oommittee-room,  and  the  Hallway  Inn  committee-room,  I  aaw 
others  of  Lee  and  Whatman's  supporters.  I  waa  aboat  at  the 
election  a  good  deal  with  Mbaoa  I  canrasaed  Thomaa 
nshop,  a  beerseUer.  I  asked  him  how  he  waa  going  to  ^ote. 
He  said  he  didn't  know.  I  told  Mlsson  what  he  said,  and  we 
had  some  oonTOTsation  together  aboat  what  was  to  be  done 
with  Bishop. 

Ballantine  lubmitted  that  this  evidenoe  was  very 
vague,  so  far  as  the  agenoj  was  concerned,  and 
ought  not  to  be  received. 

Price  argued  that  it  was  suffldentlj  strong  to 
entitle  it  to  be  received. 

The  Chairmah  said  that  the  Committee  were  of 
opinion  that  the  proof  of  agencj  was  sufficient,  and 
that  the  evidence  might  be  received. 

Thomas  Wills,  bootmaker,  said : 

I  have  been  on  the  Tsglster  ten  yeara  I  voted  at  the  last 
election.  I  first  promised  my  vote  for  WanUaw  and  Betts. 
On  the  morning  of  the  election  I  went  oat  of  my  hoose^  which 
Is  in  Alblon-plaee,  and  on  going  tfaroogh  Klng>etreet  I  met 
Beeves,  the  boots  at  the  Haonch.  I  had  a  conversation  with 
him,  and  then  went  to  the  poUin^plaee  in  King-street  I  did 
not  vote  there,  bat  went  to  the  lfag*s  Head,  where  1  met  a 
man  named  Agate,  with  whom  I  went  to  the  Bower  Inn.  I 
drank  with  him  and  he  paid  for  both.  I  remained  there  two 
or  three  hoars ;  sad  after  that  I  came  towards  Uie  town  agi^ 
I  then  met  Comport ;  and  afterwards  I  and  Agate  went  to  the 
oommittee*room  on  Qabriers-hilL  I  stayed  downstairs  while 
Agate  went  npetalra.  He  came  down  in  a  qoarter  of  an  hoar, 
and  after  going  ap  a  second  time,  he  returned  with  WUliam 
Misson.  We  all  went  to  a  beershop  In  the  Fair  Meadow.  We 
drove  there  in  a  cab.  We  went  into  a  back  room.  I  had  not 
seen  Misson  before  that  day,  and  did  not  know  him.  We 
stayed  there  a  quarter  of  an  hour,  then  lefband  retamed  in 
half  an  hour,  and  went  into  anotner  room  still  further  back. 
He  then  offered  me  ML  Misson  offered  me  lOJL,  bat  I  wanted 
more.  He  said  that  was  all  he  had  to  give  me,  or  could  get 
for  me.  He  then  gave  me  8JL  in  gold.  Nothing  more  was  said 
then ;  and  Agate  and  Misson  left  together.  I  had  something 
to  drink.  I  had  voted  before  I  got  the  money  for  Lee  and 
Whatman. 

Jonathan  Pearson,  blacksmith,  said : 

I  am  a  freeman,  and  have  oceopled  a  hooae  in  the  boroogb 
for  seven  years.  I  hare  worked  for  many  persons  \  haTc 
worked  for  Mr.  Lee,  one  of  the  members,  for  five  or  six 
months.  In  July  last  I  had  been  working  for  him  a  few 
weeks.  I  have  no  shop,  but  waa  working  for  Mr.  Lee  at  the 
time  of  the  election.  Mr.  Lee  came  to  me  from  two  to  five 
weeks  before  the  election.  I  went  oat  of  the  shop  with  lib'. 
Lee.  and  we  walked  ei^t  or  ten  yurds.  Mr.  Lse  said  he 
wanted  plenty  of  good  men;  he  wanted  freemen  and  voters, 
and  there  would  be  plenty  of  work.  In  oonseqoence  of  that 
I  got  Thomas  Lane,  a  baige  builder,  to  work  for  Mr.  Lee^ 
Lime  Is  a  freeman,  and  I  mads  aa  sgrsement  wMH  Mr.  Lee 
and  Mr.  Letohford  (Mr.  Lee's  foreman)  that  Lane  was  to  have 
fie  a-day.  Mr.  Lee  spoke  to  me  aboat  voting,  and  asked  me 
aboat  my  brother.    He  expected  me  to  vote  for  him. 

William  Swann  said : 


I  am  a  freeman.  On  the  morning  of  the  polling  I  saw 
Misson  opposite  the  barracks,  and  from  whift  he  ssid,  I  went 
to  Mr.  John  Bwinfen,  who  was  only  a  few  yards  off.  Misson 
said  I  was  one  of  their  voters,  ann  a  poor  man.  I  was  aaiced 
what  I  should  want,  and  I  said  fiX,  Swlnfen  gave  me  a  card 
with  Lee  and  Whatman's  names  on  it,  and  said,  "  You  go  and 
vote  for  Lee  and  Whatman,  and yoa  shall  have  it"  I  went  and 
voted  for  Lee  and  Whatman.  About  ten  days  after  I  went 
and  asked  Mr.  Swlnfen  for  the  K  He  said  at  flnt  he  did  not 
know  me;  but  aftetwarda  told  me  to  wait  for  a  month.  I 
waited  for  a  month,  and  then  he  said  he  could  do  nothing, 
as  there  was  a  petition. 

The  chief  witness  called  for  the  purpose  of  fixing 

the  members  themselves  with  bribery  was 

Edward  Chambers,  who,  examined  by  IMoe,  said : 

I  am  a  master  blacksmith,  and  a  voter.  I  know  the  Sun 
Inn,  High-street  A  few  days  befors  the  election  I  was  at 
atb  bar  of  that  inn,  a  little  befors  eleven.  There  had  been  a 
meeting  that  night  of  the  Blues.  Mr.  Lee  attended  It,  and  as 
he  was  leaving!  was  introduced.  Mr.  Lee  asked  me  to  vote 
lor  him.  I  also  saw  some  of  the  Days.  I  tokl  Mr.  Leel  ooold 
not  vote  for  Lee  and  WhatrasiL  I  balisve  I  tokl  hlmltiioa^ 


I  should  not  vote  at  aU  He  caught  hold  of  my  arm,  but  I 
would  not  promise.  I  next  saw  him  about  a  month  after- 
wards He  pat  his  hand  on  my  shonlder,  and  said,  "Old 
bov,  you  were  very  stupid  the  other  night**  I  told  him  I  waa 
still  in  the  same  mind.  He  again  asked  me  to  paomise;  aad 
said  if  «M  or  SOL  would  be  of  uas  I  mtchthave  it  hut  I  said  I 
did  not  want  it  He  then  said  he  would  gire  me  some  work ; 
but  I  said,  **  Yon  hare  some  smiths'  shops  of  your  own.**  Mr. 
Lee  is  a  lime-bnmer  and  has  cement  wows.  He  ftarlber 
ssid,  **  Look  what  good  I  have  done  others  in  the  town.**  Hs 
was  then  gotaig  by  the  trsln.  After  that  the  Days  asked  mm 
for  my  vote,  A  few  days  befors  tiie  election  Mi.  Lee 
and  Mr.  Whatman  came  to  my  forge;  it  was  the  Thni»- 
day  or  Friday  before  the  election,  and  between  ten 
and  eleven  at  night  Mr.  Lee  said,  **What  are  yoor 
Tiewsr  and  I  said,  ^'Just  as  befora**  Mr.  WhatncMa 
asked  me  to  vote  for  him;  and  whether  801  or  40{  woold  be 
of  use^  bat  I  ssid,  *' No,  if  I  do  vote,  I  shall  vote  for  the  Ooo- 
servatives.**  Mr.  Whatman  took  some  money  out  of  bis 
pocket  and  offered  to  me.  It  was  %L.  but  I  would  not  take  it 
He  said,  "Here  Is  something  to  drink.**    Mr.  Lee  said,  *'ir 

Joa  won't  take  it  from  him,  take  it  from  me,**  batl  said  **iml" 
[r.  Lee  then  put  some  money  in  my  coat  pocket,  and  said. 
**  Ton  are  a  hard-working  man,  and  yoa  will  And  it  usefoL**  I 
found  afterwards  that  it  was  SL  On  the  momtaig  of  the  poll- 
ing, about  ten  o'clock,  I  saw  Mr.  Wells  In  High-street  and  he 
sskisd  me  to  vote  for  Lee  end  Whatman,  and  take  tiia  otter, 
adding,  **  Will  yoa  have  lOL  now,  and  the  remainder  aflar- 
wards?**  IrepUedthatlwouldttot  I  was  eanvsased  hir  Lse 
and  Whatman  several  times,  and  I  got  out  of  their  waj  maoj 
timea.    I  voted  for  Wardlaw  and  Betta. 

Cross-examined  by  ZXzmcboR,  Q.G. : 

I  did  not  get  snythfaig  for  vothig  for  Wardlaw  and  Betts.  I 
have  not  been  procnlsed  aaythfaig  and  don*t  expect  anytliiB^. 
Mr.  Lee  offered  me  SOL  or  S(NL,  and  Mr.  Wha&nan,  at  my  forgs^ 
afterwards  olftoed  SOI  or.  40L    On  the  llrst  occasion  Mr. 


and  myself  only  wers  present  On  tlie  second  oecsaton  Mr. 
Whatman  and  Mr.  Lee  came  together,  and  no  one  else  wae 
present  I  only  made  up  my  mind  on  the  moining  of  the 
election. 

Robert  Shirley,  cooper,  said  i 

He  voted  for  Lee  and  Whatman  after  having  signed  the 
requisition  to  Betts  and  Wardlaw.  Burgess  canvassed  him. 
He  said  he  wanted  4L  Burooss  said  he  could  not  sive  it  1dm 
withoat  putting  the  matter  before  the  committee.  Afterwards 
went  to  Wells,  who  looked  to  sse  If  his  name  was  on  tiie 
register.  Finding  It  was  he  said.  **  If  I  had  known  yon  had 
been  going  to  vote  for  Lee  and  Whatman  yoa  might  as  well 
have  had  the  Christmas  beef.  I  will  take  care  yoa  have  it 
next  year.  He  also  said  he  woold  write  to  Lee*s 
end  get  him  work.  He  got  the  tt  on  the  Satorday  after 
election. 

Thomas  Heamden,  an  innkeeper : 

Saw  Lee  and  Whatman  canvassing:  There  were  wiOi  them 
Tolputt  Wells,  Orenstsad,  Misson.  Boos,  Swinfen,  Ga&ambers 
OThomas  and  Albert),  Wm.  Day,  Jan.,  and  sen.,  and  Samoel 
Day,  Jewell,  Baverstoek,  Stanger,  Brown,  and  Ballton,  and 
others,  altogether  between  twenty  and  tiiirtj. 

Walter  Potter : 

Was  employed  as  a  coloor-osRier.  Forly  or  fifty  earried 
colours.  Was  paid  fia  6dL  for  two  evenings  and  fta  SdL  for  tiie 
election  day.    Burgess  paid  the  colour-men. 

George  Diprose  x 

Owed  U.  for  rant  at  the  time  of  the  eleetioa.  Ajn  a  free* 
man.  Told  Day  I  was  in  diffloulties  He  gave  me  4L  and  ssid 
it  was  something  on  account,  and  I  must  veto  for  tlie  LUiersl 
party.  He  said  when  the  election  came  off-  he  weald  gi^e  me 
U  or  Si  mors  to  make  ap  IOC  Voted  for  Betts  end  WardUw. 
Beftised  to  retam  the  money. 

Henry  Pratt : 

I  am  quartermaster  of  the  West  Kent  MOitla.  I  signed  «hs 
requisition  to  Mr.  Betts  about  the  begimting  of  Mardi.  I  was 
canvassed  by  the  Blue  party  about  three  days  befote  the 
election.  Messra  Lee  and  Whatman  met  me  in  the  street  I 
eventually  voted  for  them.  I  have  a  son  twenty-five  /ears  of 
sgsi  At  the  time  of  the  eleotton  he  wse  out  of  erapfoymeBt 
He  had  been  acting  as  my  clerk.  Mr.  Lee,  with  eight  otiier 
gentiemen  in  the  count/,  got  him  a  sltoalion.  Mr.  Lee  princi- 
pally interested  himself  through  Mr.  Whatman's  rsoommea- 
dation.  They  got  him  an  appointment  in  the  London  and 
County  Bank. 

Mrs.  Catherine  Peters  said  t 

I  am  a  widow  residing  in  Maidstone.  I  took  great  interest 
at  the  last  election  in  the  caose  of  the  Purples  (Conservatives), 
t  haTS  known  Thomas  WiUs  fbr  some  tiine,  and  asked  him  lo 
vote  for  Wardlaw  and  Betts,  and  I  thought  that  I  had  sot  him 
to  be  a  firm  supporter  of  those  gentlemen:  He  voted  for  Lse 
and  Whatman.  I  asked  him  wliy  he  had  not  voted  for  the 
Conservatives.  He  said  something  snd  poUsd  out  a  haadlU 
of  gold,  and  gave  me  a  sovereign  and  said,  **Thei«,  say 
netting  aboat  it**  I  was  afterwards  at  Wills'  sliop^  when 
Misson  came  in.  WOb  ssid,  "How  is  It  that  some  have  hsd 
tenandlhAveonlyhadeightr'*  MIsmb  rsplled,''IhaftiBall 
thsAIoonklgetyMk'* 
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The  eridence  for  the  defence  of  the  seats  was 
c^teoed  by  the  examination  of  the  sitting  members. 

Mr.  Whatman  said : 

I  radde  about  a  mile  from  tha  town.  I  have  not  been  Ugh 
■herifl  for  (ho  ooonty,  but  was  f onuerly  member  for  West  Kent. 
Idetermlned  to  be  a  candidate  at  the  last  eieetion  a  short  time 
befora  the  dissofaitioD.  I  was  not  reqaested  to  stand  by  a  formal 
rsqnisltioiL  Mr.  Buxton  was  a  esndldate  and  I  wsnted  him  to 
oontinne.  A  lane  requisition  was  presented  to  me  in  18fi2. 
Mr.  WeUs  was  the  sgent  for  myseli  and  Mr.  Lee.  Having 
bad  ezperlenee  of  elections  I  srranged  both  In  1863  and  last 
jter  that  no  money  beyond  legitimate  expenses  shonid  be  ex- 
pended. That  was  the  dtrecoon  I  gave  my  agent  I  have 
nsTer  eonntenanoed  soy  expenditure  on  bribeTy,  and  if  I  had 
known  there  was  any  I  should  have  retired,  l  haye  not  ex- 
pended any  money  either  in  *fiS  or  on  the  last  oooasion,  on 
Mbecv.  I  canvsssed  the  oonstttneooy,  and  had  an  enormous 
nsJorUy  aeoordlng  to  the  books.  Judging  from  the  returns, 
Ihne  was  no  necessity  for  resorting  to  bribery.  The  state- 
ment of  Ohambers  is  a  fabrieatlon.  I  never  was  in  his  or  any 
other  person's  forge  between  ten  and  eleven  o'clock  at  night 
Frattis  the  beet  sergeant  in  the  militia.  I  recommended  his 
son  to  Mr.  Lee  on  hu  own  application. 

Cross-examined: 

I  did  not  know  that  there  was  any  oommitteeL  I  saw  the 
bands  and  eolowSi  but  did  not  know  who  employed  them  or 
who  paid  them. 

By  the  CoMMrrniB : 

Ohambers*s  statement  is  wholly  ontroe. 
Mr.  Lee»  M.  P.,  said : 

I  sm  not  aware  that  bribeir  was  practised.  I  did  not  autho- 
rise illegal  urooeedings  or  give  any  countenance  to  them.  I 
have  heard  the  evidence  of  Chambers.  I  dont  know  him 
smiBaiently  to  speak  to  him.  I  never  accompanied  Mr.  What* 
Bsa  to  a  f  orse  on  a  night  The  whole  arrangement  of  the 
sleotkm  was  left  to  Mr.  wells.  I  never  canvassed  In  the  even- 
ings or  alone.  I  have  got  many  sitoadons  for  persons  in 
tbs  boroQgh  on  both  sides. 

Cross-examined: 

Did  not  look  at  the  bills  sent  in  after  the  election.  Idid 
not  know  anythlog  about  the  band  or  colours.  I  snppose 
Ibey  were  paid  for  by  subscription  amongst  the  party. 

By  the  Committbb: 
I  employ  about  000  people. 

Wells,  Day,  and  Misson  were  also  examined  for 
the  defence,  contradicting  the  evidence  on  behalf  of 
the  petitioners,  and  corroborating  the  sitting 
members. 

BaBantine  summed  up.— Concerning  the  bribery 
bj  the  members  personally,  he  remarked  that  ihe 
evidence  of  Chambers  imputed  crime  to  Messrs. 
Lee  and  Whatman  of  the  grossest  and  deepest  cha- 
racter. It  was,  therefore,  a  matter,  that  deserved  to 
be  dealt  with  with  the  utmost  gravity.  An  hon. 
member  of  the  committee  had  put  to  Chambers  a 
question  which  probaUy  had  occurred  to  the  minds 
of  many.  He  said,  **  How  was  it  that  you  took  the 
2L  when  you  had  refused  SOL  or  40/.  ?"  That  was  a 
question  extremely  difficult  to  answer,  and  the 
witness  had  not  attempted  to  do  so.  The  utter 
improbability,  if  not  impossibility,  of  the  story 
which  the  man  told  was  evident,  he  thought,  to  every 
member  of  the  committee,  and  to  every  person  who 
had  heard  it.  That  story  was  a  sample  of  the 
mtnner  in  which  the  case  had  been  got  up.  It 
was  simply  the  concoction  of  one  of  the  worst  and 
most  dangerous  people  the  community  could 
possess.  It  came  from  the  eminent  Mi.  Jesse 
Kirby.  Chambers  was  a  blacksmith.  Eight  or 
ten  pounds  was  the  outside  which  it  was  said  had 
been  offered  for  a  vote.  What  particular  claim  had 
Chambers  ?  What  particular  object  could  the  mem- 
ben  have,  in  obtaining  his  vote  ?  Why  should 
Messrs.  Lee  and  Whatman  corrupt  him  in  their  own 
persons,  and  bring  themselves  within  the  action  of 
the  Uw  ?  Why  £ould  they  throw  aside  all  honesty, 
all  decency,  and  in  the  presence  of  each  other  com- 
mit the  offence  ?  Why  should  they  corrupt  Chambers 
hj  offering  him  dOLariOL?  m^  was  he  worth  it? 
Fnr  what  should  he  have  it  ?  llie  fact  was  that 
Chambers  was  one  of  the  earliest  and  stupidest  of 
Jewe  Kirby*!  flock.  The  leaned  terjeant  proceeded 


to  deal  with  the  case  generally.  The  procuring;  of 
situations  for  the  sons  of  voters  was  but  a  neigh- 
bourly act  in  this  case,  and  ought  not  to  be 
stigmatised  as  bribery.  In  short,  the  petition  was  a 
conspiracy  against  the  sitting  members,  and  ought 
not  only  to  be  dismissed  but  censured  by  the  com- 
mittee. 

JMce  was  heard  in  reply. 

The  Committbb  unanimously  came  to  the  follow- 
ing resolutions :  *<  That  William  Lee,  Esq.,  is  duly 
elected  a  burgess  to  serve  in  the  g^nt  Parliament 
for  the  bor  JUgh  of  Maidstone.  That  James  What- 
man, Esq.,  is  duly  elected  a  burgess  to  serve  in  the 
present  Parliament  for  the  borough  of  Maidstone. 
That(  the  committee  are  of  opinion  that  Henry 
Chambers  was  guilty  of  wilful  and  corrupt  per- 
jury. That  colours  and  bands  of  music  were 
employed  at  the  last  election.  That  it  is  not 
proved  that  corrupt  practices  extensively  prevailed." 

BaBantine  applied  that  the  petitioners  should  be 
directed  to  pay  the  costs,  on  the  ground  that  the 
petition  was  frivolous  and  vexatious. 

The  Committbb  having  consulted. 

The  CH41BMJLN  said  they  were  of  opinion  that  the 
petition  was  not  frivolous  and  vexatious. 


Nbwport^s  CA8B. 

i^iecta/  and  general  agents, 

A.  was  engaoed  by  a  recognised  agent  to  pay  canoassers^ 
clerks,  and  messengers,  and  received  money  for  that 
purpose,  acting  also  as  a  coKoasser  : 

Held,  that  A  toas  a  special  agent,  and  not  an.  agent  by 
whose  act  the  sitting  members  could  he  committed, 

William  Newport  said  that  he  was  paid  for  can- 
vassing by  Wells,  at  different  times.  He  received 
71  or  8iL  altogether,  but  he  could  not  recollect  how 
much  money  he  received  to  pay  the  clerks  and  mes* 
sengers. 

BaUanHne  submitted  that  the  witness  had  betrayed 
the  secrets  of  the  party  who  had  employed  mm, 
and  it  must  be  shown  that  he  was  a  general  agent. 
There  were  two  classes  of  agents,  one  special, 
and  the  other  generaL  The  witness  was,  he  con- 
tended, a  messenger,  for  he  had  distributed  bills. 
How  could  the  conduct  of  the  witness  be  made 
binding  upon  the  sitting  members  ?  He  submitted 
that  the  evidence  could  not  be  received. 

The  Commitibb  deliberated. 

The  Chaibman  stated  that  they  were  of  qpinion 
that  the  witness  was  a  special  agent>  and  not  an 
agent  by  whose  acts  the  sitting  members  could  be 
committed. 

Witness  held  to  be  a  special  agent. 


[N.B.— Chambers  was  subsequently  prosecuted  at 
the  -Central  Criminal  Court  for  perjury,  and^- 
Aoquitted^ 


fifiO 


MAGiemiTES'  OASES. 


Cbjlk.] 


Rt  DuBOiB,  otherwise  Coppxv. 
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ooxnetT  OF  appeal  ik  ohakoebt. 

B<porttd  by  Tbdxas  BsooKSSAn  and  E.  Stkwast  Bochb, 

Biqn,,  BarrlatcnHitrLAw. 

jYoi;.  2  anc?  8,  1866. 
(Before  the  LoHD  Chancbllok  (Chehnsford.) 

^  Dubois,  otherwise  Coppnr. 

J2rf»w&'(Mm— 6  ^  7  V»cf .  c.  76,  oiuf  29  ^  80  Ftc<.  c 
121 — Forgery — Evidenx^^Cbndenmatum  par  con- 
tumac^-^Original  dqxnUiona^CopUB. 

A.  Freneh  mbj^t  accused  of  forgery  in  France,  in  1862, 
woB  committed  to  prison  by  a  police  nutgistrate  in 
London  for  rendition  tmder  Sie  Extradition  Acts  upon 
the  production  o/an  arret  de  ndse  en  accusation,  dated 
in  1868,  and  authenticated  by  the.  seals  of  the  Cow 
Inqteriah  de  Paris,  and  of  the  Minister  of  Justice, 
and  also  the  production  of  the  original  depositions 
taken  in  the  case  in  1862,  authenticated  by  the  seals  of 
the  Foreign  Minister  in  FVance  and  the  Minister  of 
JuMtiee,   The  prisoner  having  sued  out  a  writ  of  habeas 
corpus  on  the  ground  of  various  objections  to  the  vali- 
dity of  the  committed: 

Held,  that  no  case  had  been  made  out  for  the  discharge 
of  the  prisoner,  and  ihait  he  mxLst  be  remanded. 

It  is  not  necessary,  in  proceedings  under  the  Extradition 
Acts,  that  copies  of  depositions  should  be  authenticcOed 
in  the  mode  requiredby  law  at  the  time  they  were  taken, 
provided  they  are  authenticated  as  required  at  the  time 
of  their  production, 

^Theprovisions  of  the  Gf' 7  Vict,  c  75,  and  the  29^  80 
V&ct.  c  121,  with  regard  to  the  proof  of  copies  of 
depo^tions,  do  not  cpply  to  the  proof  of  originm  depo- 
sitions. 

A  criminal  condemned  ^*par  oontumace"  in  France  is 
still  an  accused  person,  and  as  such,  liable  to  rendition 
under  the  Extradition  Acts. 

This  6ase  came  before  the  court  upon  the  return 
-of  a  writ  of  habeas  corpus  which  was  gxanted  by 
Lord  Chelmsford,  L.  C,  at  his  private  residence  on 
the  26th  Sept.  1866,  and  made  returnable  the  first 
day  of  Midiaelmas  Term,  directing  the  GoYemor 
of  the  House  of  Detention  to  bring  up  the  body  of 
Charles  Dubois,  alias  Paul  Charles  Emile  Coppin, 
who  wai  charged  with  forgery  by  the  French  autho- 
rities, and  had  been  committed  by  Mr.  Vaughan,  the 
magistrate  at  Bow-street,  for  the  purpose  of  being 
banded  over  to  the  French  Gtoyemment  under  the 
proTisions  of  the  Extradition  Acts. 

A  requisition  was  made  by  the  French  authorities 
for  the  extradition  of  Coppin  in  July  last,  and  upon 
this  requisition  a  warrant  was  granted  and  he  was 
arrested  in  September. 

The  charge  of  forgery  against  the  prisoner  rested 
on  the  fact  of  bis  having  in  Not.  1861  uttered  a  bill 
of  exchange  for  5000^1 /ancs  to  one  Colson  in  France, 
and  purporting  to  bis  drawn  to  the  order  of  one 
Drouet,  a  farmer  in  the  department  of  Yonne,  hy  a 
sheep-dealer  named  Poisson.  A  copy  of  the  arrit 
de  mise  en  accusation  was  produced  before  the 
magistrate,  containing  several  charges  against 
XyOppin,  including  that  of  forgery,  and  authenticated 
by  the  signature  of  the  greffler  of  the  Cour  Im- 
periale  at  Paris,  and  of.  the  Minister  of  Justice*; 
also  the  original  depositions  of  Colson,  Drouet,  and 
Poisson,  authenticated  by  the  seals  of  the  Minister 
for  Foreign  Affairs  and  the  Minister  of  Justice,  and 
« copy  of  a  letter  addressed  to  the  Juge  d'Instruc- 
tion,  in  which  Coppin  admitted  himself  to  be  guilty 
of  the  forgeries  laid  to  his  charge,  and  expressed  his 
intention  of  furnishing  the  ju^e  with  a  complete 
list  of  them. 


Upon  this  evidence  the  prisoner  was  committed 
by  the  magistrate  on  the  18th  Sept.  An  applica- 
tion was  thereupon  made  for  a  writ  of  habeas  carpsu 
to  Lush,  J.,  the  vacation  judge,  which  was  ref  oaed 
upon  the  ground  that,  in  the  absence  oi  the  deposi- 
tions on  which  the  magistrate  acted,  there  was 
nothing  to  prove  to  the  court  that  there  was  pro- 
bable cause  for  believing  the  prisoner  to  be  un- 
lawfully detained  in  custody.  As  Mr.  Yaugfaaii, 
the  magistrate,  declared  that  he  had  no  lawful 
authority  to  grant  copies  of  the  depositions,  and 
Lush,  J.  declined  to  act  in  the  absence  of  those 
documents,  an  application  was  made  to  the  L.  C. 
for  a  writ  of  habm  corpus.  Lord  Chelmsford  was 
of  opinion  that  the  case  should  be  made  the  subject 
of  public  argument  and  judicial  decision,  and 
therefore  granted  the  writ  to  be  returnable  on  the 
first  day  of  the  ensuing  term,  also  stating  that  he 
considered  the  magistrate  was  right  in  refusing  to 
furnish  copies  of  the  depositions  upon  the  mere 
statement  that  it  was  intended  to  apply  to  a  higtier 
court  for  a  writ  of  habeas  corpus,  the  proper  time  for 
their  production  being  on  the  return  of  the  writ. 

Edward  Clarke,  for  the  prisoner,  contended  that 
the  order  for  committal  by  the  magistrate  was  bad 
on  several  grounds :  First,  that  the  depositions  used 
against  the  prisoner  upon  his  examination  at  Bow- 
street,  although  made  in  1862  and  1863,  were 
authenticated  before  the  magistrate  in  the  manner 
prescribed  by  the  Act  29  &  80  Vict.  c.  121,  which 
received  the  Koyal  assent  on  the  10th  Aug.  last ; 
whereas,  by  reason  of  their  date,  they  should  have 
been  authenticated  in  the  manner  directed  by  the 
French  Extradition  Act,  6  &  7  Vict.  c.  75,  which 
canied  into  effect  the  convention  of  1843.  The 
French  Extradition  Act  enacts  that,  on  requisition 
made  by  the  French  Government  to  deliver  up  any 
person  who,  being  accused  of  having  committed 
certain  crimes,  amongst  which  is  that  of  forgery, 
within  French  territory,  shall  be  found  within  Her 
Majesty's  dominions,  "it  shall  be  lawful  for  the 
magistrate  to  examine  upon  oath  any  person  or 
persons  touching  the  truth  of  such  charge;  and, 
upon  such  evidence  as,  according  to  the  laws  of  that 
part  of  Her  Majesty's  dominions,  would  justify  the 
apprehension  and  committal  for  trial  of  the  person 
so  accused,  if  the  crime  of  which  he  or  she  shall  be 
so  accused  had  been  there  committed,  it  shall  be 
lawful  for  the  justice  of  the  peace,  or  other  person 
having  power  to  commit  as  aforesaid,  to  issue  his 
warrant  for  the  apprehension  of  such  person,  and 
also  to  commit  the  person  so  accused  to  gaol,  there 
to  remain  until  deuvered,  pursuant  to  such  requi- 
sition as  aforesaid."  The  2nd  section  provides,  **  that 
in  every  such  case  copies  of  the  depositions  upon 
which  the  original  warrant  was  granted,  oertifled 
under  the  hand  of  the  person  or  persons  issuing 
such  warrant,  and  attested  upon  the  oath  of  the 
party  producing  them  to  be  true  copies  of  the 
origini^  depositions,  may  be  received  in  evidence 
of  U&e  criminality  of  the  person  apprehended."  The 
3rd  section  provides,  ^'  that  no  justice  of  the  peace 
or  other  person  shall  issue  his  warrant  for  the  appre- 
hension of  any  such  supposed  offender  until  it  shall 
have  been  proved  to  him,  upon  oath  or  by  affidavit, 
that  the  party  applying  for  such  warrant  is  the 
bearer  of  a  warrant  of  arrest  or  other  equivalent 
judicial  document,  issued  by  a  judge  or  competent 
magistrate  in  France,  authenticated  in  such  manner 
as  would  justify  the  arrest  of  the  supposed  offender 
in  France  upon  the  same  charge,  or  unless  it  shall 
appear  to  him  that  the  acts  charged  against  the 
supposed  offender  are  clearly  set  out  in  such  warrant 
of  arrest  or  other  equivalent  judicial  document" 
The  mode  thus  provided  for  substantiating  charges 
having  been  attended  with  difficulty,  the  Act 
I  29  &  30  Vict.  c.  121,  was  passed  on  the  10th  Aug. 
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last  to  8im|lif7  the  process ;  it  recites,  that  *'  where- 
as difficulties  have  been  experienced  in  carrying 
into  execution  treaties  for  the  extradition  of  persons 
accused  of  crimes  between  Her  Migeat^  and  the 
BOTereigns  or  soyemments  of  certain  foreign  states ; 
and  whereas  the  statutes  now  in  force  for  tliis  pur- 
pose have  been  found  insufficient ;  and  whereas  it  is 
expedient  to  amend  the  same  and  to  sive  greater 
facilities  than  at  present  exist  under  we  aforesaid 
statutes  for  the  admission  in  eridence  of  judicial  or 
official  documents  or  copies  of  documents;"  and 
then  it  enacts,  "  that  warrants  of  arrest  and  copies 
of  depositions  signed  or  taken  by  or  before  a  judge 
or  competent  magistrate  in  any  foreign  state  with 
which  fier  Bfajesty  may  hare  entered  into,  or  may 
hereafter  enter  into,  any  treaty  for  the  extradition 
of  f ugitire  offenders  or  persons  accused  of  crimes, 
shall  henceforth  be  receiyed  in  eyidenoe  if  authen- 
ticated in  the  manner  following ;  that  is  to  say,  if  the 
warrant  of  arrest  purports  to  be  signed  by  a  judge 
or  other  competent  magistrate  of  the  country  in 
which  the  sam^  shall  haye  been  issued,  and  if  the 
copies  of  depositions  purport  to  be  signed  under  the 
hand  of  such  judge  or  magistrate  and  to  be  true  copies 
of  the  originid  depositions,  and  if  the  signature  of  the 
judge  or  magistrate  in  each  case  shall  be  authenti- 
cated in  the  manner  usual  in  the  respectiye  stotes 
or  countries  by  the  proper  officer  of  the  department 
of  the  minister  of  justice,  and  sealed  with  the  official 
seftl  of  such  minister;  and  all  courts  of  justice 
and  magistrates  in  Her  Majes^'s  dominions  shidl 
take  judicial  notice  of  such  official  seal,  and  shall 
admit  the  documents  so  authenticated  by  it  to  be 
leoeiyed  in  eyidence  without  further  proof.**  By 
sect.  2,  this  Act  is  to  be  construed  with  the  Admis- 
sion of  Eyidence  Act,  8  &  9  Yict.  c.  118,  and  the 
Amendment  of  the  Law  of  Eyidence  Act,  14  &  15 
Vict.  c.  90. 

ThelfOaD  Cbavobllob.— These  proceedings  under 
the  Extradition  Treaty  and  Act  did  not  commence 
until  the  demand  for  extradition  was  made,  and  the 
depositions  sent  to  this  country ;  and  as  these  steps 
were  not  taken  until  after  the  passing  of  the  late 
Act,  the  date  of  the  depositions  is  immaterial.  It  is 
onlj  necessary  that  they  should  be  authenticated  in 
the  manner  required  by  law  at  the  time  of  their 
production. 

JSduxprd  Chrha  secondly  contended  that  the  re- 
quirements of  the  Extradition  Act,  6  &  7  Vict.  c.  75, 
had  not  been  fulfilled  in  respect  to  the  documents 
upon  which  the  demand  for  extradition  was  founded, 
sect.  8  of  the  Act  requiring  the  production  to  the 
magistrate  inEoghmd  of  a  ''warrant  of  arrest  or 
other  equiyalent  judicial  document  signed  by  a 
judge  or  other  competent  magistrate  In  France ;" 
whmas  in  this  case  no  warrant  whatever  had  been 
produced,  and  the  ^'  other  equiyalent  judicial  docu- 
ment" intended  to  supply  the  place  of  such 
warrant  was,  in  fact,  only  a  copy  of  an  act  of  mue 
en  acauation,  bearing  no  original  magisterial  sig- 
nature, and  being  authenticated  only  by  the 
signature  of  the  ffr^jfier  or  clerk  of  the  Cour  Im- 
periale  at  Paris.  He  further  contended  that, 
although  Coppin  was  accused  of  '*  forgery, "  which 
was  the  crime  named  in  the  treaty,  no  eyidence  had 
been  giyen  to  show  that  he  had  committed  any  act 
of  for^ry,  but  only  that  he  had  been  guiltj^  of 
''uttenog  forged  pajper,"  which  was  an  entirely 
distinct  offence  not  included  in  the  treaty;  and 
eyen  that  in  regard  to  this  latter  offence  the  prose- 
cution had  giyen  no  eyidence  whatever  of  ''guilty 
knowledge*'  on  the  part  of  the  prisoner.  He  also 
urged  that  the  prisoner  was  not  amenable  to  the 
treaty  of  extradition,  because  that  treaty  applied 
only  to  **  accused  persons,**  and  not  to  persons  already 
M  condemiied ; "  whoeas  Coppin  had  been  actuallj 


condemned  in  his  absence,  and  in  the  manner  termed 
in  France  par  eontumace;  and  furthermore,  that  the 
treaty  during  the  twenty-three  years  since  its 
signature  had  never  been  held  to  tapgly  to  persons 
thus  condemned  par  ccnUumace.    He  cited 

26&26  Viot^Q.70;  and 

The  Code  d*Instruotion  Criminella,  articles  476, 477, 
478,  618,  and  519 : 

EMt*s  Pleas  of  the  Grown,  858 ; 

2  Buss.  710,  note; 

2L6aoh,1019; 

8  Sturk.  61L 

The  AUonuv-Gefmral  (Bolt,  Q.  C,\  the  SoUcUor^ 
General  (Sir  V9^.  Boyill,  Q.  C),  and  iToiiasa,  for  the 
Crown,  submitted  that  the  condemnation  par  con^ 
titmace  did  not  in  any  way  take  the  person  so  oon-^ 
demned  out  of  ^e  category  of  "  accused  persons,*' 
inasmuch  as  that  sentence  with  all  its  consequences 
would  disappear  upon  the  arrest  or  surrender  of 
the  person  so  condemned,  and  he  would  be  ^t 
upon  his  trial  precisely  as  if  no  such  oondemnation 
had  ever  taken  place.  This  argument  was  siuh 
ported  by  the  evidence  of  a  French  advocate,  H. 
BasuL  By  the  24  &  25  Vict.  c.  78,  knowingly 
utterinff  a  forged  document  was  classed  under  the 
head  of  forgery  and  included  therein ;  but  even  if 
this  were  not  so»  there  was  full  evidence  that 
Coppin  had  been  guilty  of  that  offence.  The  miae 
en  accueation  contained  charges  that  he  had  "oommis 
le  crime  de  faux  en  ^criture  priv^e:**  and  in  a  letter 
written  to  the  Juge  d'Instruction,  tne  prisoner,  after 
saying  he  would  give  the  judge  "  la  liste  exacte  de 
faux  qui  me  sont  reprochds,**  went  on  "li  avouer 
tons  OSS  faux  saos  en  exceptor  nn.**  With  regard 
to  the  documents,  as  they  were  the  original  deposi- 
tions, it  was  not  necessary  they  should  be  certified 
under  the  2nd  section  of  the  6  &  7  Vict.  c.  75.  which 
merely  related  to  "copies  of  depositions.**  The 
miae  en  accusation  suflScientiy  answ^ed  the  provision 
of  the  law,  which  required  the  production  before 
the  English  magistrate  of  "a  warrant  or  other 
equivalent  judicial  document,**  in  order  to  authorise 
his  committal  of  the  prisoner. 

Edward  Clarke  replied.— A  person  condemned  par 
eontumace  was  called  in  clauses  465  and  466  of  the 
Frendi  code  a  condemned,  and  not  an  accused  per- 
son. The  word  "  issued,**  as  applied  to  the  warrant, 
meant  "signed.** 

The  Lord  Chahobllob. — Surely  the  meaning  of 
the  Acts  is,  that  if  a  document  requires,  according 
to  the  French  law,  signature,  then  it  must  be 
signed,  and  not  that  U  it  only  requires  sealing 
according  to  the  French  law,  a  signature  must  be 
added  to  comply  with  the  English  law. 

Edward  Chrhe  submitted  that  there  was  no  power 
to  authenticate  a  seal  or  to  receive  original  depo- 
sitions in  evidence. 

The  Lord  Chamobllor. — ^I  granted  this  habeae 
corpus  during  the  vacation,  and  made  it  returnable 
on  ti^e  first  day  of  term,  in  order  that  the  objec- 
tions which  were  made  to  the  delivery  up  of  the 
prisoner  to  the  French  Government  might  be 
publicly  argued  and  determmed.  In  considering  the 
obiections  which  have  been  raised,  I  am  bound  to 
adhere  stri(^y  to  the  provisions  of  the  Acts  of 
Parliament  luting  to  the  French  Extradition 
Treaty,  and  to  determine  from  them,  and  them 
only,  whether  the  detention  of  the  prisoner  is 
lawful — ^in  other  words,  whether  the  police  magis- 
trate had  power  to  commit  the  prisoner  to  gaol, 
tiiere  to  remain  until  delivered  up  to  some  person 
duly  authorised  to  receive  him  and  convey  him  to 
France.  The  Act  of  the  6  &  7  Vict.  c.  75,  is  still 
the  governing  Act  upon  the  extradition  treaty 
with  Fiance.    But  the  Act  of  last  session  alterwL 
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the  proYiflions  of  the  former  Act  with  respect  to  the 
mode  of  authenticating  the  depositions  against  the 
person  accused,  and  made  the  requisite  eridence 
exacthr  what  the  Legislature  had  already  decided  it 
should  he  with  respect  to  documents  of   foreign 
courts  of  justice  produced  upon  a  trifd  in  any  of  our 
courts.    Four  objections  were  made  to  the  detention 
of  the  prisoner.    The  first,  which  was  disposed  of 
in  the  course  of  the  argument,  was  that  the  depo- 
sitions were  not  properly  authenticate  because 
they  were  taken  four  years  before  the  Act  of  last 
session,  and  therefore  at  a  time  when  proof  of  a  dif- 
ferent kind  than  that  which  has  been  giren  would 
hare  been  necessary.     The   observation  which  I 
made  at  the  time  this  objection  was  stated  I  can 
only  repeat  in  answer  to  it.    It  is  quite  immaterial 
when  the  depositions  were  made  if  they  are  properly 
authenticated  as  required  by  law.     Suppose  the 
prisoner  had  fled  to  some  country  with  which  France 
had  no  extradition  treaty,  and  i^ter  some  time  had 
been  traced  into  England,  he  would  surely  have 
been  in  the  condition  of  an  accused  person,  and  it 
could  not  have  been  necessary  to  have  the  deposi- 
tions re-sworn  in  France  before  his  delivery  up  could 
be  demanded.    If  not,  then  the  date  of  the  deposi- 
tions must  be  immaterial,  and  the  only  question 
under  the  Acts  will  be  whether  they  are  properly 
authenticated,  which  must  be  determined  by  the 
existing  law.     The  next  objection  was,  that  the 
depositions  were  inadmissible  in  evidence  because 
copies    of    the   depositions   were    not  signed   by 
a   judge   or   other    competent    magistrate,    who 
also  signed  the  warrant  of  arrest.    This  objection 
appears  to  me  to  have  arisen   from   some  mis- 
apprehension  of  the   provisions  of   Uie   statutes. 
The  2nd  section  of  the  6  &  7  Yict.  c.  75,  which  is 
pennissive  only,  allows  copies  of  the  depositions,  on 
which  the  original  warrant  was  granted,  to  be  pro- 
duced in  evidence,  and  in  such  case  the  copies  must 
be  certified  under  the  hand  of  the  person  issuing  the 
warrant.    But  in  this  case  the  original  depositions 
themselves  have  been  sent  over  from  France.    And 
therefore  all  the  provisions  in  this  Act  and  the  Act  of 
last  session  as  to  the  signature  of  the  depositions  are 
wholly   inapplicable.     But  it  was  said  that  the 
warrant  of  arrest  or  other  equivalent  judicial  docu- 
ment (which  must  always  be  produced)  must  bear 
the  signature  of  a  judge  or  competent  magistrate  in 
France.    All  that  is  required,  however,  under  the 
6  &  7  Vict.  c.  75  is  that  such  warrant  or  equivalent 
document  should  be  authenticated  in  such  manner 
as  would  justify  the  arrest  of  the  supposed  offender 
in  France  upon  the  same  charge,  or  that  the  acts 
charged   against   the   supposed    offender    should 
appear  to  the  justice  of  the  peace  (by  the  8  &  9 
lact.  c  120,  the  police  magistrate)  to  be  clearly  set 
forth  in  such  warrant  of  arrest  or  other  equivalent 
jndidal  document    The  document  which  has  been 
called  mim  en  accusationj  and  is  described  on  the 
face  of  it  as  **  Arrdt  qui  renvoie  Coppin  (absent)  aux 
assises  de  ITonne,"  was  admitted  to  be  equivalent 
at  least  to  a  warrant  of  arrest,  if  not  identical  with 
such  a  warrant ;  for  after  reciting  various  crimes 
and  offences  with  which  the  prisoner  was  charged, 
it  goes  on  in  these  terms:  **Paul  Emile  Charles 
Coppin,  &C.,   sera  pris  au  corps,  conduit  dans  la 
maison   de   justice   pr^s   la    Cour    d' Assises   du 
I>epartementderYonne,et  ecrit  sur  les  registrcsde 
la  dite  maison."    This  is  an  act  of  the  Cour  Imperiale 
de  Paris,  authenticated  by  the  seal  of  the  court,  and 
also  by  the  seal  of  the  Minister  of  Justice  in  France, 
and  it  contains  a  variety  of  charges  of  forgery  of 
the  most  specific  description.    Therefore,  this  carit 
is  not  only  sufilciently  authenticated  to  have  jus- 
tified the  arrest  of  Coppin  in  France,  but  the  acts 
charged  are  also  set  forth  in  it  so  as  clearly  to  appear 
to  the  magistrate  to  whom  it  was  produced.    The 
original  depositions  are  all  of  them  sealed  like  the 


arrit  with  the  seal  of  the  Minister  of  Justice.  Every 
condition  requuvd  by  the  Acts  has  been  fully  oom- 
plied  with  in  respect  of  all  the  documents  in  evidence 
before  the  police  magistrate  to  support  the  requi- 
sition for  the  delivery  up  of  Coppin.  The  third 
objection  was  that  Coppin  was  chaiged,  not  with 
forgery,  but  with  having  uttered  a  forged  document, 
which,  it  was  argued,  was  not  an  offence  included 
within  the  treaty  and  the  Act  of  Parliament. 
In  answer  to  this  it  was  said  that  by  the 
"  Act  to  consolidate  and  amend  the  Statute  I«aw 
relating  to  indictable  offences  by  Forgery,"  24  &  25 
Vict,  c  73,  uttering  a  forged  document,  knowing  it 
to  be  forged,  was  classed  under  the  general  head  of 
forgery,  and  was  not  a  distinct  offence  from  actual 
forgery,  but  was  included  in  that  description,  and 
might  be  so  named.  If  this  be  so,  even  if  the 
chiurge  against  Coppin  had  been  only  for  uttering  a 
forg^  document,  his  offence  would  have  been^ 
within  the  terms  of  the  treaty,  the  crime  of 
forgery.  But  it  is  unnecessary  for  me  to  decide 
this  question,  as  there  is  ample  eridence  upon  the 
documents  produced  before  the  police  magistrate 
to  establish  the  offence,  not  of  uttering  only,  but 
also  of  actual  forgery.  The  mUe  en  acaitatian  con- 
tains a  very  large  number  of  charges,  some  of 
forgery,  others  of  knowingly  uttering  forged  docu- 
ments. Coppin,  who  probably  was  well  aware  of 
the  charges  preferred  against  him,  or  at  all  events 
must  have  known  the  acts  which  he  had  com- 
mitted, wrote  a  letter  to  the  Jnge  dTnstruction  in 
these  terms:  "Permettez  moi  d*intervenir  dans 
rinstruction  que  n^cessite  mon  ^pouvantable  catas- 
trophe pour  vous  dire  que  f  attends  encore  deux  oa 
trois  renseignements,  afln  de  pouvoir  vous  donner  la 
liste  exacte  et  complete  de  fcaix  qui  me  sont 
reprodufs,  Uvec  distinction  des  actes  et  des  billets 
comme  je  suis  dispose  aujourd'hui  devant  voua  et 
plus  tard  devant  le  jury  a  ammer  toua  oes  faux,  boou 
en  excepter  un,  Je  viens  ^dairer.votre  religion  et 
vous  guider  dans  la  p^nible  tache  qui  vous  est 
impos^e."  After  this  letter  it  would  be  a  hopeless  task 
to  contend  that  the  magistrate  would  not  have  been 
justified  in  sending  the  prisoner  for  trial  for  forgery, 
if  the  offence  had  been  committed  in  this  country. 
The  fourth  and  last  objection  was,  that  Coppin  had 
ceased  to  be  an  accused  person,  because  he  had  been 
already  condemned  in  France  for  the  offence  with 
which  he  was  charged,  and  it  was  contended  that  I 
was  bound  to  accept  the  fact  of  his  condemnation 
without  looking  to  the  nature  of  the  proceeding 
upon  which  it  was  founded.  Wh^i  this  argument 
was  first  addressed  to  me,  I  was  under  the  impres- 
sion that  there  would  be  found  amongst  the  docu- 
ments a  formal  judgment  against  tiie  prisoner. 
But  it  appears  that  there  is  no  other  proof  of  this 
alleged  judgment  than  the  deposition  of  a  witness 
Derepas,  that  **  there  was  no  trial  because  the  pri- 
soner left,  and  that  he  was  judged  par  oontumactJ' 
This  of  course  is  not  inroper  or  even  admissible 
evidence  of  a  foreign  judgment,  and  the  objection 
might  have  been  disposed  of  at  once  upon  this 
ground.  But  so  much  misapprehension  seems  to 
prevail  as  to  the  effect  of  a  judgment  par  conUimace 
in  France,  with  reference  especially  to  the  Extradi- 
tion Treaty,  that  I  thought  it  desirable,  notwith- 
standing the  imperfect  evidence,  to  permit  the 
question  to  be  argued.  This  being  a  question  of 
foreign  law,  it  was  necessary  that  there  should  be  evi- 
dence given  to  the  magistrate  by  some  person  skilled 
in  that  law  as  to  the  nature  and  effectof  such  a  judg- 
ment. Accordingly  a  French  adocate,  M.  Eugene 
Rasul,  deposed  as  follows :  '*  If  a  man  is  accused  of 
forgery  in  France,  and  a  judgment  par  contumaoe 
obtained  against  faim,  it  would  be  a  sentence  of  the 
court  without  the  assistance  of  a  jury.  If  that 
man  is  arrested  or  surrenders  himself,  that  judg- 
ment is  annulled,  so  that  it  is  exactly  the  same  as  if 
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DO  prooeedingB  had  been  takea  against  him,  and 
tiien  he  undergoes  his  trial  for  the  offence  with 
which  he  was  charged."    Without  this  eyideuce  it 
would  hare  been  impossible  for  the  magistrate  to 
have  any  competent  knowledge  upon  the  subject ; 
for,  as  Lord  Brougham  said  in  the  Sussex  Peerage 
easst  11  CL  &  Fin.  115,  ''The  judge  has  not  organs 
to  Imow  and  to  deal  with  the  text  of  the  foreign 
law,  and  therefore  requires   the    assistance  of  a 
lawyer  who  knows  how  to  interpret  it."  But,  having 
this  assistance,  and  being  referred  by  M.  Rasul  to 
the  Code  Napoleon,  we  may  venture  to  look  into  the 
text,  and  to  the  article  476  of  the  Code  d'lnstruc- 
tion  Criminelle,  upon  which  he  founds  his  opinion, 
and  which  is  in  these  terms :  *'  Si  I'accus^  se  con- 
stitue  prisonnier,  ou  s'il  est  arrdt^  avant  que  la  peine 
soit  6teinte  par  prescription,  le  jugement  rendu  par 
oontumace  et  les  procedures  faites  centre  lui  depuis 
I'ordonnance  de  prise  de  corps  ou  de  se  repr6senter, 
seront  an^anties  de  plein  droit,  U  sera  proc^d^ 
i  son  egard  dans  la    forme  ordinaire."     It  will 
be  observed  that  this  article  commences  by  calling 
the  alleged  offender  after  a  judgment  par  oontumace, 
the  aecused,  and  not  the  (xmaemned.  And  as  upon  his 
appearance  or  upon  his   apprehension   the   judg- 
ment against  him  is   annulled,  and  he  is  to  be 
nut  upon  his  trial  for  the  offence,  I  do  not  see  how 
he  can  be  described  otherwise  than  as  an  accused 
person.    But  it  is  said  that  the  judgment  par  con- 
tMmace  places  the  party  who  afterwards  surrenders 
himself,  or  is  appehended  and  brought  before  the 
oourt,  in  a  less  favourable  position  upon  the  trial 
which  ensues,  and  articles  518  and  519  of  the  Code 
dlnstructioD  Criminelle  were  referred  to  to  estab- 
Uih  this  asaertion.    I  ought,  perhaps,  to  refuse  to 
look  at  these  articles  without  a  skilled  interpreter, 
but  I   am    so   anxious   that   the  case  should  be 
thoroughly  investigated  that  I  am  disposed  to  3rield 
to  this  fiurther  irregularity  in  the  proceedings.    It 
appears  to   me  that  the  object  and  effect  of  these 
articles   have   been  entirely  misunderstood.     The 
tiUe  of  the  chapter  under  which  they  are  ranged  is 
**  De  la  Beoonnoissance  de  Tidentit^  d'un  individu 
condamn^  evad^  et  repris."    And  article  518  is  to 
this  effect,  '*La  reconnoissance  de  Tidentitd  d'un 
individu  oondamn^  evad^  et  repris  sera  f aite  par  la 
oonr  qui  aura  prononc^  sa  condemnation."  It  merely 
provides  for  establishing  the  identity  of  the  party 
before  he  is  sent  to  his  triaL    And  in  a  note  to  this 
artide  in  the  edition  of  the  code  which  I  have,  it 
is  said,  ''  Au  reste  oette  identity  reconnue  comme 
rarrtt  de  condemnation  se  tronve  aneanti  de  plein 
droit,  racens^  devrait  dtre  soumis  k  de  nouveaux 
debats  devant  les  iur^."     The  5l9th  article  merely 

Sovides  that  all  the  judgments  with  regard  to  the 
entificatioD  of  an  accused  party  shall  be  without 
the  assistance  d  a  jury.  It  does  not  appear, 
therefore^  that  the  tnal  of  a  person  condemned 
jpar  eontumace  differs  at  all  from  that  of  a  party  who 
IS  put  upon  his  trial  without  any  previous  condem- 
nation. But  in  order  that  no  part  of  the  argument 
for  the  prisoner  may  be  disregarded,  I  will  assume 
that  it  has  been  established  that  the  judgment  jdot 
eoHtumace  does  work  some  prejudice  to  the  party 
upon  the  trial,  either  by  reducing  the  amount  of 
neoessaiy  proof,  or  by  changing  its  character,  or  by 
making  him  liable  to  costs.  How  could  that  pos- 
sibly take  him  out  of  the  category  of  accused 
persons  ?  He  has  ceased  to  be  a  person  condemned 
because  his  condemnation  is  annulled  upon  his 
q»peanuioe^  and  he  is  to  take  his  trial  for  offences 
with  which  he  stands  charged.  What  better,  I  ought 
rather  to  say  what  other,  description  of  him  could 
be  given  thsn  that  al  a  person  accused  ?  I  have  not 
at  any  period  ol  the  argument   entertained   the 

tightest  doubt  as  to  the  invalidity  of  all  the  objec- 
•ions,  bat  I  was  anxioiis  that  the  subject  should  be 

nliy  diacmed,  in  order  that  it  might  be  pahlidy 


known  that  the  delivery  up  of  the  prisoner  to 
France  was  in  strict  accordance  with  law  and  the 
correct  interpretation  of  the  treaty,  and  of  the  Acts 
for  giving  effect  to  it.  The  question  has  been  fully 
argued,  and  I  am  of  opinion  that  no  case  has  been 
made  out  for  the  discharge  of  the  prisoner,  and  that 
he  must  be  remanded. 

Solicitor  for  the  prisoner,  A,  Dixon. 

Solicitors  for  the  Seoretazy  of  State,  the  SoHdtore 
to  the  Treasmy, 

0OT7&T  OF  aUSEK'S  BEITOH. 

Reported  bjJotai  Thompsov  and  T.  W.  SAuntns,  Eeqra, 

BArrlsten-At-Law. 

Monday^  Nov,  5,  1866. 

Rbo.  v.  Lkpixs. 

Hiakunnf  —  ObatrucHan — Indictment  —  Finding  of  tke 
jwy  Aat  the  obstruction  was  inappredable^Virdict 
of  ^  not  guilty  "  entered  thereupon. 

Upon  an  indictment  tried  upon  the  civil  side  at  the 
assizes,  for  a  nuisance  to  a  highway  by  an  obstruction^ 
^c,  the  jury  found  as  follows :  "  We  find  thai  a 
portion  of  the  site  of  the  chapel  mentioned  in  the  in- 
tHctment^  cmd  of  the  land  inclosed  by  iron  railings  also 
mentioned  in  the  said  indictment^  to  the  extent  m  the 
whole  of  187/1.,  was  part  of  the  parish  highway,  but 
that  the  obstruction  to  thepubUc  was  inappreciable  .*" 

HeU  that  such  a  Jinding  amounted  to  *^  not  guilty ,**  and 
such  vetdicthaving  been  directed  by  the  teamed jw^e 
who  tried  the  indictment  to  be  entered,  this  court 
refused  to  disturb  it. 

This  was  an  indictment  for  a  nuisance  to  a  high- 
way, tried  on  the  civil  side  at  the  last  assizes  for 
Berkshire,  before  Keating,  J.,  when  a  verdict  was 
entered  of  *'  not  guilty."  The  nuisance  alleged  was 
an  encroachment  upon  the  highwavbyachapel.  The 
jury  returned  a  verdict  in  the  following  words: 
'*  We  find  that  a  portion  of  the  site  of  the  chapel ' 
mentioned  in  the  indictment,  and  of  the  land 
inclosed  by  iron  railings  also  mentioned  in  the  said 
indictment,  to  tiie  extent  in  the  whole  of  187ft.,  was 
part  of  the  parish  highway,  but  that  the  obstruction 
to  the  public  was  inappreciable."  Upon  this  finding 
the  learned  Judge  directed  a  verdict  of  ^  not  guil^  ** 
to  be  entered. 

Huddkston,  Q.  C  now  moved  to  set  aside  the. 
verdict  and  for  a  new  trial  on  the  ground  that  the 
jury  having  found  that  there  was  an  actual  encroach- 
ment upon  the  highway,  the  learned  judge  diould 
have  directed  a  verdict  of  *' guilty"  to  have  been 
entered.  That  the  jury  having  found  an  obstruction^ 
it  was  a  matter  of  law  that  it  was  a  legal  nuisance. 
fLusH,  J. — ^The  jury  say  that  the  obstruction  is 
inappreciable,  that  is,  that  there  is  really  none,  none 
which  the  law  can  notice.]  Tne  jury  probably 
thought  that  an  improvement  had  been  effected,  but 
the  doctrine  of  compensation  cannot  be  entertained 
in  such  a  matter.  [Cockburn,  C.  J.  It  may  be 
that  the  obstruction  really  made  the  road  more  com* 
modious.]  It  would  be  a  dangerous  rule  to  permit 
juries  to  enter  into  sudi  questions : 

R.  V.  Oiorley,  12  Q.  B.  615; 

&  V.  RusseU,  8  £11.  &  Bla.  942. 

Cockburn,  C.  J. — ^I  am  of  oiunion  that  there 
should  be  no  rule.  The  motion  has  been  made  upon 
the  ground  of  misdirection,  and  ihe  misdirection  is 
said  to  have  consisted  in  this,  that  upon  the  finding 
of  the  Jury,  the  learned  judge  directed  a  verdict  A 
not  guilty  to  be  entered,  whereas  he  should  have 
directed  a  verdict  of  *' guilty"  to  have  been  entered. 
I  think,  however,  that  upon  the  finding  of  the  jury, 
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no  other  verdict  than  that  of  "not  goilty"  could 
have  been  entered.  The  jury  found  that  there  was 
a  certain  encroachment,  but  that  the  effect  of 
that  encroachment  was  not  to  cause  anj  appre- 
ciable obstruction  to  the  public.  I  grant  that  yon  can- 
not set  off  any  advantage  against  the  dama^  due 
to  the  obstraction,  but  it  is  certainly  for  the  jury  to 
say  whether  or  not  there  has  been  any  appreciable 
obstruction  to  the  public  in  their  use  of  Uie  high- 
way. They  hare  found  in  express  terms  that  there 
was  no  appreciable  obstruction.  The  authorities 
show  that  there  can  be  no  new  trial  upon  an  indict- 
ment upon  the  ground  of  the  verdict  being  against 
the  weight  of  evidence,  when  the  flhding  has  been 
for  the  deft  Then,  did  the  judge  do  wrong  in  the 
way  he  directed  the  finding  to  be  entered  ?  I  do 
not  see  how  he  could  have  directed  it  to  have  been 
entered  otherwise. 

Mbllob,  J.—If  this  had  been  simply  an  action  of 
trespass  we  might  have  granted  a  new  trial,  if  we 
were  dissatisfied  with  the  verdict  as  being  against 
the  evidence ;  but  that  cannot  be  done  upon  an  in- 
dictment, llie  learned  judge  properly  left  it  to  the 
jury  to  say,  first,  was  it  a  highway  ?  and  secondly, 
was  there  an  obstruction  ?  and  by  their  verdict  they 
say  Uie  obstruction  was  inappreciable.  Upon  this, 
I  think,  a  verdict  of  ''not  guilty"  was  properly 
flotoveQ* 

Lush,  J.~If  you  object  to  the  finding  on  the 
ground  that  it  is  not  warranted  bv  the  evidence, 
tiien  you  are  pveduded  bv  the  rule  uiat  a  verdict  of 
^not  guilty"  upon  an  mdictment  cannot  be  set 
aside  upon  the  ground  of  its  not  being  supported 
by  the  evidence.  Then  the  verdict  being  that  the 
obstruction  was  inappreciable,  the  court  could  only 
enter  a  verdict  of  '^not  guilty." 

Jiukrtjhued. 

Wtdmada^,  Nov.  7, 1866. 

Bbo.  V,  ALBSsa  Smith. 

Akhtmm    fdcmce — AddUioiu  to  pnmiaea'^QuMtuin  of 

faei^'New  Uemce, 

If  a  Koenmd  akknue  has  additionM  nuttU  to  it,  it  doet 
uot/oUow  that  the  occupier  nuut  give  the  notice  pro- 
vided for  Uf  Meet.  10  of  the  9  Geo.  4,  c.  61,  ae  "Jor 
n  house  not  theretofore  kept  as  an  inn."  It  is  a  j|v«t- 
tion  of /act  for  the  justices  whether  hy  sucA  adduions 
the  house  has  beoomea  nsto  house, 

A.  B.,  the  occupier  of  a  Ucensed  house,  added  to  his 
premises  the  ad^oimng  house,  and  made  them  aU  one 
estabKJiment.  Upon  apphing  for  a  renewal  of  his 
Ucenoe,  the  magistrates  refused,  vpom  the  ground  that 
the  premises  were  not  the  same,  and  that  no  notice  had 
been  given  as  for  an  original  Ueence,  Upon  an  appeal 
apainst  this  refusal,  the  quarter  sessions  renewed  the 
bosnee,  subject  to  a  case  as  to  whether,  under  the  dr- 
cumstances,  the  notices  were  necessary  : 

Held,  that,  upcfn  the  foregoing  facts,  the  sessions  were 
right  in  renewing  the  licence. 

This  was  a  case  stated  by  the  West  Riding  of 
Yorkshire  sessions,  upon  an  rapeal  by  a  Me.  I^rer 
against  a  refusal  by  tlie  Sheffield  magistrates  to 
renew  his  licence  of  an  alehouse  called  ^  The  Three 
Whitesmiths."  It  appeared  that  Mr.  Tyrer  had  for 
some  time  been  the  licensed  occupier  of  the  inn  in 
question,  and  that  whilst  so  licensed,  in  the  month  of 
March  1864,  he  purchased  an  adjoining  house  whidi 
had  before  then  been  used  as  a  cutler's  shop;  he 
then  made  some  alterations  wherebv  he  united  the 
two  houses,  making  one  entire  establishment.  At 
tlie  ordinary  licensing  meeting  he  applied  for  a 
xenewal  of  his  Uoenoe.    It  was  tfaflDy  however, 


objected  that  the  house  was  notmerelT  enlarged,  \m% 
by  the  addition  in  question  it  had  oeoome  a  nev 
establishment,  and  Uiat  the  notices  as  for  an 
original  licence  ought  to  have  been  given,  which 
not  having  been  done,  the  applicant  was  not 
entitled  to  a  licence.  The  magistrates,  acting 
upon  this  view,  refused  to  renew  the  Uocacev 
whereupon  the  applicant  appealed  to  the  quarter 
sessions.  At  sucm  sessions  it  was  admitted  that 
Mr.  I'yrer  was  a  fit  and  proper  perstm  to  have 
a  licence,  and  that  the  house  itself  was  unobjeo- 
tionable.  After  hearing  the  facU  the  sessioiis 
granted  a  licence,  but  reserved  a  case  for  the 
opinion  of  this  court,  whether  or  not  the  ^p.  ought 
to  have  given  fresh  notices. 

By  the  9  Geo.  4,  c.  61  (Licensing  Act)  sect  IQ, 
it  is  enacted  that  every  person  intending  to  a|ipiy 
for  a  licence  to  seU  exciseable  liquors  by  retail,  to 
be  drunk  or  consumed  in  any  house  not  there- 
tofore kept  as  an  inn,  shall,  &c.,  directing  a  variety 
of  notices  to  be  given. 

Overtnd,  Q.  C.  and  Quotn,  Q.  C.  now  appeared  in 
support  of  the  order  of  sessions,  and  contended  tliat 
the  addition  in  question  did  not  constitute  the  pre* 
mises  new  premises,  and  that  it  could  not  be  said 
that  the  premises  had  not  tlieretofore  been  Icept  as  an 
inn.  [Lush,  J.— Suppose  he  had  added  one  room  ?j 
It  would  have  made  no  difference;  the  houae 
already  licensed  remained,  and  the  addition  to  it 
did  not  deprive  it  of  its  privilege  as  a  licensed 
house.  Where  is  the  line  to  be  drawn  ?  [Lush,  J. 
—I  observe  that  the  words  of  the  Hcenoe  are,  **  and 
in  the  premises  thereunto  belonging."]  Just  so  ; 
the  added  building  was  a  portion  of  the  premise* 
which  the  licence  covered.  The  sessions,  by  grant- 
ing the  licence,  have  found  as  a  fact  tliat  the  house 
is  the  same. 

Mauls,  Q.  C.  i^ppeared  for  the  resp.,  and  argved 
that  upon  the  facts  it  was  dear  that,  by  the  addi* 
tion  of  an  entire  house,  the  premises  had  been  ao 
altered  as  to  require  fresh  licensing.  [Msllob,  JT. 
— Sniq[KMe  that  instead  of  adding  an  md  house  to 
the  premises  he  had  built  on  to  them,  would  that 
have  rendered  fresh  notioes  necessary?]  It  would 
have  beoome  a  freah  building.  Here  is  an  entire 
house  added,  whilst  the  original  licence  only  covered 
tiie  old  premises.  If  the  app.  can  do  as  he  has 
without  a  new  licence,  he  may  the  next  year  pull 
down  the  old  house  and  add  a  fresh  one  to  the 
new  part,  and  by  repeating  the  operation  every  yeer 
he  might  get  from  one  end  of  the  street  to  the  other 
end  without  any  fresh  licence.  fMBLLOS,  J.-»Thet 
might  be  a  different  case,  but  here  the  old  house 
remains,  and  it  is  only  an  addition  which  is  made  to 
it.  Lush,  J. — ^The  quarter  sesdoos  ovemded  the 
decision  of  the  justices,  therefore  th^  must  have 
found  that  it  was  the  same  house.  They  find  liuit 
it  did  not  require  a  new  licence.]  They  granled  the 
licence  subject  to  the  question  of  its  requiring  new 
notices.  U  tiie  app.  can  do  this,  he  might  poll 
down  a  very  small  inn  and  rebuild  it  the  siae  of  the 
Charing-cross  hoteL  [Lush,  J.— It  is  a  matter  of 
fact  whether  or  not  it  is  the  same  house^  and 
the  sessions  have  found  that  it  is.  Mxllob,  J.-^If 
the  app.  siiould  abandon  the  Three  Whitesmidia 
and  sees  to  have  the  new  pemises  alone  Ucensed, 
die  magistrates  would  probably  and  property  say 
that  it  was  a  new  hovaa] 

MbliSob,  J. — ^I  am  of  o^nion  that  the  rule  ahoeld 
be  discharged.  It  certainly  seems  to  me  that  thia 
is  an  objectlbn  that  is  not  made  in  the  interest  of 
anyone  except  some  rival  publican.  As  far  as  the 
public  are  concerned  the  house  is  a  better  oae  than 
before,  and  the  fitness  of  the  aii^  had  already  been 
decided  upon  by  the  magistrates.  Kow,  apcorrtiny 
to  the  aignment  for  the  req^  no  additioa  am  ha 


HAOI8TBATE8'  OASBS. 

366 

Q.B.] 

Bbo.  0.  Ites  OvAKDiAKs  or  TBB  PooR  OF  iHB  UinoH  ov  Baxil%  Susssz. 

[Q.B. 

made  to  an  existing  house  withont  requiring  fresh 
notices  to  be  given.  It  appears  to  me  that,  under 
the  circumstances  of  the  present  case,  no  fresh 
notices  were  necessary,  becanse  the  house  had  before 
been  licensed,  and  the  addition  did  not  make  it  a 
neir  building.  It  was  a  question  of  fact  for  the 
magistrates  whether  the  nature  of  the  alteration 
and  the  drcumstanoes  under  which  it  was  made 
were  such  as  that  the  house,  under  the  10th 
section  of  the  9  Qeo.  4,  c.  61,  had  ''not  there- 
tofbre  been  kept  as  an  inn."  There  certaiolj  may 
hsTe  been  such  a  stato  of  things  as  would  haye  jus- 
tifled  the  magistrates  in  holding  that  it  was  a  new 
building,  but  that  was  not  the  case  here. 

LusB,  J. — ^I  am  of  the  same  opinion.  We  cannot 
gire  judgment  against  the  app.  without  laying  down 
ss  a  rule  of  law  that  any  alteration  of  a  house  there- 
totoie  used  as  an  inn  by  way  of  enlargement  re- 
quires the  occupier  to  give  fresh  notices.  Of  course 
sn  alteration  may  be  of  such  a  nature  as  to  make  it 
an  entirely  new  house ;  but  that  is  not  so  here.  The 
sessions  have  reidly  decided  that  it  was  the  same 
house,  and  there  is  notMng  to  justify  tlie  court  in 
saying  that  they  were  wrong. 

Order  of  sessions  affirmed. 


Saturdt^,  Nov.  10,  1866. 

WbJLT  AlTD  ANOTHER  (appS.)  O.  WSBT  (rCSp.) 

Appmtice  Infa/U-^Oonviction — Disaffirming  inden" 
tmn  on  arriving  at  JuUage^Reasonaole  time — Qtisa- 
tion  offacL 

TPilcrs  an  infant  tmder  twenty-one  years  of  age  (pren- 
tices ktmself  under  an  indentttre  of  ajmrenticeahipy 
jtfoft  indenture  is  only  voidable  vpon  nts  attaining 
his  majority^  and  if  he  wishes  to  disaffirm  tt 
be  must  do  so  within  a  reasonable  time  after 
he  arrives  atfvM  age.  What  is**  a  reasonable  time  " 
is  a  mieMtian  of  fact  for  the  court  before  which  it  is 
brou^  for  decision. 

This  was  a  case  stated  under  the  20  &  21  Vict. 
&  4S,  upon  a  refusal  by  justices  to  convict  the  resp., 
who  was  an  apprentice,  with  whom  no  premium 
was  paid,  for  al»entiDg  himself  without  leave  or 
just  cause,  and  refusing  to  return  to  his  employ- 
ment It  appeared  that  in  the  year  1868  the  resp. 
spplied  to  the  app.  to  be  taken  as  an  apprentice, 
sad  on  the  28rd  Bee.  in  that  year  he  apprenticed 
himself  accordingly  for  seven  years,  at  12s.  per 
week.  He  continued  in  his  service  until  the  21st 
Pebw  1866,  when  he  left,  and  refused  to  return, 
sUeging  that  he  found  that  when  he  apprenticed 
himself  he  was  under  twen^-one  years  of  age.  At 
the  hearing  the  ^p.  gave  evidence  that  at  the  time- 
of  the  apprentioMhip  he  declared  that  he  was  of 
fall  age;  this,  however,  the  resp.  denied,  and  he  gave 
proof  that  he  was  bom  on  the  18th  Aug.  1843.  The 
justices  dismissed  the  complaint,  and  a  case  being 
required  to  be  stated,  they  submitted  the  two 
fsUowing  questions  to  the  court,  namely,  first, 
whe^er  the  contract  of  apprenticeship  was  or 
was  not  from  the  commencement  good  against  the 
lespi  notwithstanding  his  being  under  age  at  the 
time  of  entering  into  it,  because  of  the  app.'8 
having  made  it  on  the  faith  of  the  statement  of  the 
resp.  that  he  was  of  full  age  at  the  time;  and, 
secondly,  whether,  if  the  contract  was  voidable  by 
the  resp.  on  his  attaining  twenty-one,  he  had  or  had 
not  deprived  himself  <^  the  right  to  elect  to  avoid 
it  by  remaining  in  the  service  of  the  app.,  and 
receiving  wages  under  the  indenture  for  one  year 
sad  a  half  after  his  attainment  of  twenty-one  ? 

If.  Lhgd  now  appeared  for  the  ^p^  and  con- 


tended, first,  that  even  admitting  that  the  resp.  was 
under  age  at  the  time  he  apprenticed  himself,  yet,  as 
it  was  an  act  for  his  benefit,  it  was  binding; 
secondly,  as  the  indenture  of  apprenticeship  was 
only  voidable  and  not  void,  the  apprentice,  if  he 
wished  to  avoid  it,  should  have  done  so  within 
a  reasonable  time  after  his  coming  of  age,  and  that 
as  in  the  present  case  he  actually  served  under  it  for 
a  year  and  a  half  after  that  period,  he  had  elected 
to  be  bound  by  it,  and  was  estopped  from  now 
setting  up  this  defence : 

B.  V.  The  Inhabitants  of  Arundel,  6  M.  &  8.  2&7; 

Boj^it  V.  Dinelau,  8  li.  ft  8.  481 ; 

North-  Westent-Maihoay  Company  v.  M^MuAatL  5  Ex. 
114; 

Holmes  v.  Biogg^  8  Taunt  86. 

Lewers^  for  the  resp.,  contended  that  an  infant 
cannot  bind  himself  by  deed ;  and  althou^g^  with 
reference  to  an  apprenticeship^  he  must  disflSfirm  the 
act  within  a  reasonable  time^  yet  what  is  a  reason- 
able time,  is  not  a  question  of  law,  but  one  of  fact 
for  the  court  below  to  determine,  and  the  justices 
below  have  determined  it  by  refusing  to  convict. 

CoGKBURN,  C.  J. — It  is  very  true  that  what  is  a 
reasonable  time  is  a  question,  under  all  the  circum- 
stances, of  fact  and  not  of  law ;  but  in  this  particular 
case  the  justices  below  ask  us  the  question  whether,  on 
the  resp.'s  attaining  twenty-one,  he  had  or  had  not 
deprived  himself  of  the  right  to  elect  to  avoid  the 
apprenticeship  by  remaining  in  the  service  of  the 
appw  for  a  year  and  a  half  alter  his  coming  of  age? 
I  certainly  think  that  it  was  open  to  them  to  have 
decided  that  he  had  deprived  himself  of  that  right. 
This  was  a  contract  for  his  benefit,  into  which  an 
infant  may  enter,  though  it  is  voldiU>le  by  him  upon 
his  attaining  his  full  age ;  but  if  he  elected  to  dis- 
afflrm  it,  he  was  bound  to  do  so  within  a  reasonable 
time.  The  case,  therefore,  will  go  bade  to  the 
justices  with  our  opinion  upon  it. 

Case  remitted  to  the  justices  with  the  opinian  of  the 
court  as  above. 

Attorneys  for  the  aj^.,  NowtU  and  iVtesC&y, 
Barton-upon-Humber. 

Bna.  V,  Thx  GuABDiAira  ov  thb  Foob  or  thb 
Unioh  or  Baxtlb,  Sussbz. 

Poor-rate — Property  enhanced  by  the  aame  upon  it-^ 
Might  of  q>orting  and  talcing  game  let  to  another-^ 
How  to  be  rated, 

Vfhere  land  hoe  a  higher  rateable  vabie  if  the  right  of 
sporting  and  taking  game  be  let  with  it^  it  wiU  still  is 
assessMs  to  the  occupier  at  such  higher  rateabk  vabss 
tohere  he  lete  the  right  of  sporting  and  taking  gams  to 
another  and  receives  an  equivalent  for  it. 

A.J  the  owner  and  occupier  of  certain  land,  let  the  right 
of  ^xn-ting  over  ana  taking  of  game  upon  it  to  B,for 
an  annual  rent.  It  was  found  as  a  fact  that  the  tand 
would  be  worth  22Z.  lOi .  per  year  to  let  if  the  right  of 
^iorting  and  taking  gams  over  the  same  were  1st  wUh 
the  kaulf  cmd  18/1  a-year  if  such  right  were  reserved 
to  the  landlord,  A.  having  been  auessed  at  the  higher 
sum : 

H«H  that  he  was  eorrecthf  rated. 

This  was  an  appeal  against  a  poor-rate  for  the 
parish  of  Dallington,  in  which  one  Owen  J.  A.  F. 
Meyrick  was  assessed  for  ninety-one  acres  of  wood- 
land upon  a  gross  estimated  rental  of  22t  10«.,  and 
upon  a  rateable  value  of  2lL  At  the  hearing  at  the 
quarter  sessions  for  the  eastern  division  of  Sussei^ 
holden  at  Lewes,  the  Bench  allowed  the  appeal  and 
ordered  the  rate  to  be  amended  by  reducing  the 
gross  estimated  rental  of  the  app.  (Mr«  Meyzick) 
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to  18il,  and  the  rateable  yalue  to  17/1 10«.  subject 
to  the  opinion  of  the  Court  of  Q.  B.  on  the 
following 

CASB. 

The  rate  appealed  against  was  duly  made,  and  the 
i^p.  had  taken  all  necessary  steps  and  ^ren  all 
necessan^  notices  to  entitle  him  to  have  his  appeal 
heard*  The  following  is  a  cop^  of  so  much  of  the 
said  rate  as  relates  to  the  said  assessment  of  the 
app.: 


The  only  ground  of  appeal  material  to  be  set 
forth  in  this  case  was  the  following:  '*That  the 
said  app.  is  in  such  rate  or  assessment  rated  or 
assessed  in  respect  of  the  lands,  woods,  heredita- 
ments, and  premises  in  respect  of  which  he  is 
therein  rated  or  assessed  beyond  the  net  annual 
rateable  ralue  thereof." 

The  land  in  respect  of  which  the  app.  is  assessed 
in  the  said  rate  is  a  portion  of  an  estate  of  which 
he  is  owner,  oomprismg  a  mansion  and  about  4000 
acres  of  land  lying  in  a  ring-fence,  extending  into 
the  parishes  of  BrightUng,  Burwash,  Battle,  and 
Mountfleld,  and  the  said  parish  of  Dallington.  The 
mansion,  garden,  and  appurtenances,  and  2600  acres 
of  land  are  In  the  parish  of  BrightUng,  and  about 
450  acres  are  in  the  said  parish  of  Dallington.  Of 
the  450  acres  about  800  are  let  to  various  farm 
tenants ;  other  part  containin^f  about  8a.  2r.  27p. 
consists  of  pleasure-ground,  which,  with  a  summer- 
house,  porter's  entrance-lodge,  and  two  coach-roads, 
all  in  the  parish  of  Dallington  aforesaid,  were  at  the 
time  of  making  the  rate  appealed  against  and  still 
held,  occupied,  and  enjoyed  by  Thos.  Wilson,  Esq., 
under  the  lease  hereinafter  mentioned,  and  the 
remainder  is  in  the  app.'s  own  occupation.  Of  this 
land  in  the  app.'s  occupation  72  acres  are  saleable 
underwood,  11  acres  is  a  furze-field,  and  tiie 
remainder  consists  of  fir  plantations,  in  parts  of 
which,  estimated  at  about  8  acres,  litter  is  cut^  and 
these  quantities  together  make  up  the  91  acres  in 
respect  of  which  the  ^ip.  is  rated  in  the  assessment 
appealed  against.  The  app.  does  not  personally 
enjoy  the  right  of  sportinf^  and  taking  game  on  the 
said  91  acres,  but  he  denres  a  profit  therefrom  in 
the  following  manner : 

By  indenture,  dated  the  1st  Sept  1868,  the 
mansion,  with  gardens,  stable,  coach-houses,  and 
pleasure-grounds,  keeper's  cottages,  dog-kennda, 
Ac,  in  the  parish  of  BrightUng,  Burwash,  and  Dal- 
lington, and  the  exdusiye  right  of  sporting  and 
taking  game  oyer  the  entire  estate^  caUed  4000, 
comprised  in  the  said  parishes  of  BrightUng,  Bur- 
wash,  Battle,  Mountfleld,  and  Dallington  Qrabject, 
nevertheless,  to  the  said  O.  J.  A.  F.  Meynck  and 
his  tenants  having  permission  to  destroy  x«bbits  by 
any  proper  means,  and  also  except  during  the  months 
of  September,  October,  and  Noremb^,  to  course 
hares  on  the  said  estate),  was  demised  to  the  said 
Thos.  Wilson,  Esq.,  at  one  entire  annual  rent  of 
850/1  per  annum,  of  which  rent  a  portion  is  derived 
from,  and  is  paid  in  respect  of,  the  right  of  sporting 
and  taking  game  over  the  said  91  acres.  Mr. 
"^Vnison  continued  to  be  the  lessee  under  the  said 
lease  at  the  date  of  the  rate,  and  is  so  stUL  At 
he  hearing  of  the  appeal  the  leeps.  contended 


that,  the  app.  being  the  occupier  of   tiie    said 
woodlands    In    the    parish    of    Dallington,    and 
deriving   a  pecuniaiy  profit   from   the  ahooting 
over  the  same,  the  value  of  the  shooting  over  the 
same  was,  under  the  drcumstanoes  stated,  to  be 
taken  into  account  in  estimating  the  rateable  value 
of  the  same  lands.    The  Court  found  that  the  said 
woodlands  of  the  app.,  in  the  pariah  of  Dallinirton, 
would  be  worth  22L  lOs.  per  year  to  let,  if  the  ri^^t 
of  sporting  and  taking  game  over  the  same  were  let 
with  the  land,  and  18Z.  a-year  if  such  right  were 
reserved  to  the  landlord.     The  question  for  the 
opinion  of  the  Court  of  Q.  B.  is  whether,  under  the 
circumstances  stated,  the  app.  should  be  rated  a.t  the 
higher  or  lower  amount  ?    J3  the  court  should  be  of 
opinion  that  he  should  be  rated   at   the   higher 
amount,  then  the  rate  is  to  stand  unaltered,  the 
appeal  to  be  dismissed,  and  judgment  to  be  entered 
for  the  rosps.    If  the  court  would  be  of  opinion  that 
the  app.  should  be  rated  at  the  lower  amount,  thea 
the  judgment  of  the  said  Court  of  Quarter  Seaeioiia 
ordering  the  rate  to  be  amended  by  redudnip  the 
said  gross  estimated  rental  from  221 10s.  to  18/L,  and 
the  said  rateable  value  from  21/.  to  ML  10i.,is  to  be 
affirmed. 

lUU,  Q.  C.  and  Hurst  now  appeared  in  support  of 
the  order  of  sessions,  and  contended  that  the  see- 
sions  were  right  in  reducing  the  rate,  for  that,  aa 
Mr.  Mevrick  had  parted  with  the  game  on  hia  pro- 
perty, the  occupation  of  the  land  became  less  vala- 
able.  [CoGKBURN,  C.  J. — ^But  in  parting  with  the 
game  he  has  received  a  consideration  for  it.  Mbx<- 
LOR,  J. — The  party  to  whom  the  game  was  leaaed 
would  not  be  assessable  for  it,  and  so  by  hia  act  the 
lessor  would  reduce  the  rate,  although  he  would  be 
receiving  the  same  advantage  from  the  estate.]  An 
owner  has  often  the  power  of  affecting  the  rateable 
value  of  the  property  by  the  way  in  which  he 
chooses  to  deu  with  it :  (ffilum  v.  Bowol  1  Law 
Rep.  859.  Q.  B.  rCooKBURN,  a  ^.--HilUm  t. 
BowsM  is  oistinguishable  from  this  case.]  If.  having 
let  the  game,  he  were  afterwards  to  let  tlie  land 
without  the  game,  the  lessee  would  not  be  asseasable 
for  the  land  enhanced  in  its  value  by  the  game.  The 
owner  has,  in  fact,  parted  with  a  portion  of  hie  pro- 
perty in  disposing  of  the  right  ol  shooting.  Bent 
can  be  rated,  and  what  Mi;  Meyriek  receives  for  the 
shooting  is  merely  rent : 

Beg,  V.  Tk€ Bishop  of  Book^Mir,  12  Bsst,  868; 

Bea,  V.  Pmnfrtt,  6  M.  dk  8.        ; 

HeamdtrUmdoass^UUJ,  184, M.  C; 

Beg.  V.  Lord  Skerrard^  88  L.  J.  &,  M.  a : 

R^.  V.  Tkurlsum,  Ell.  ft  EIL  682. 

Hannen  and  Merry^ield  appeared  for  the  resps^  aod 
argued  that  the  order  of  sessions  was  bad,  inasmuch 
as  the  rate  ought  not  to  have  been  reduced,  for  that 
the  occupier  by  letting  tiie  shootinr  did  not  derive 
less  pront  from  the  land ;  he  still  received  the 
enhanced  value  which  the  game  imparted  to  the 
land  by  getting  a  rent  for  it. 


CooKBUBN,  C.  J. — ^I  am  of  opinion  that  the 
sions  were  wrong  in  reducing  the  rateable  value  of 
the  land,  and  that  the  app.  ought  to  be  assessed  at 
the  higher  rate.  This  would  be  a  matter  of  con- 
siderable difficulty  if  we  were  defying  witii  a  case  of 
a  lease  with  a  reservation  of  the  right  to  the  game^ 
or  if  the  occupier  had  leased  the  game  and  then  had 
leased  the  occupation  erf  the  land.  The  case  of  iZL 
V.  TkttHston  is  not  in  point:  Mid  indeed,  if  it  had 
arisen  now  for  the  first  time,  I  should  have  hesitated 
in  coming  to  the  decision  arrived  at  in  that  case. 
But  we  are  not  now  in  any  such  difficulty,  fur  we 
have  here  the  fact  that  the  app.  who  has  teased  the 
right  of  shooting  is  himself  the  occupier  of  tiie  soiL 
Now,  a  right  to  take  game  is  an  incident  to  the 
oooupationof  theland;  and,  if  the  land  be  alienated. 
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Q.B.] 


Rbo.  r.  Rawsox  axd  Hobtov. 


[Q.  B. 


the  gmie  alto  follovt  M  an  incident.  If,  howeTer, 
we  And  that  the  oocnpier  takes  the  game  or  has 
an  eqniralent  f or  it,  the  land  is  enhanced  to  him  in 
Tiloe  aooordingly.  Here,  then,  we  have  the  fact 
that  the  owner  of  theUndiaalao  the  occupier,  and 
he  lets  the  game,  and  thus  gets  an  eqoiTafent  for  a 
right  which  ie  incident  to  the  occupation.  Whether 
tM  tenancy  ia  to  enuie  for  a  longer  or  a  shorter 
period,  he  geta  a  rent  in  leepeot  of  something  which 
IS  incidental  td  the  soiL 

Mbllob,  J. — I  do  not  dissent  from  the  decision 
of  my  Lord,  though  I  do  not  see  the  question  with 
quite  the  same  deaniess.  It  may  be  a  question 
vliether  there  is  any  real  distinction  between 
partiflg  with  the  land  itself  and  the  granting  of  the 
land  to  one  and  the  game  to  another.  It  is  not 
ocoessary  to  draw  nice  distinctions,  for  I  quite 
s^ree  in  the  good  sense  of  this  decision. 

San,  J. — ^I  agree  with  my  Lord  upon  the  subject 
The  land  and  the  game  upon  it  being  the  property 
of  the  owner,  such  land  acquires  an  additional  value 
from  the  Ycry  fact  of  the  existence  of  the  game. 
Kow  here  the  owner,  who  is  also  occupier,  muces  a 
gnmt  of  the  game,  but  for  that  grant  he  receires 
sa  equiTalent,  and  that  enhances  the  beneficial 
occupation  to  him. 

LvSK,  J. — ^I  concur  in  this  opinion.  I  am  certainly 
■ot  prepared  to  say  that  if  Reg.  v.  TAwrUaUm  were 
More  us  for  the  first  time,  I  should  concur  in  the 
decision,  but  I  erne  with  the  obsenration  of 
Wightman,  J.,  *' What  would  a  person  gire  for 
tlie  occupation  f  Haying  a  right  to  the  game,  the 
lindbrd  has  an  additional  adrantage.  I  cannot  but 
think  that  this  is  a  case  similar  to  where  a  party  has 
land  with  a  right  of  way  through  it,  in  respect  of 
which  he  is  entitled  to  a  toll  or  some  otiier  rent,  which 
would  certainlT  enhance  the  ralue  of  his  property. 
I  think,  therefore,  that  this  lyuperty  was  properlb^ 
rateable  at  theldgher  amount. 

The  raU  to  tUmd  umUtertd  at  the  higher  amomL 


Thwredt^,  N<w.  8, 1866. 
Rbo.  v.  Rawsok^amd  Hobioit. 

Raibet^t  Clamau  Act  18i5,  meL  58— GmsfmctuMi. 

Sad. ^oftheRnilwajfa  ChueesConMoUdation  Act  provides 
that  if  a  compaatjf  in  the  covrm  of  making  the  raiiwaw 
thaU  ute  or  imterjfere  with  any  road^  the  company  thou 
waks  good  all  damagcj  and  if  any  queeiion  arim  as  to 
Ae  damage  or  the  rtpair  thertof  ^sueh  guestitm  AaU 
hs  rtfernd  to  two  jvstiees,  and  swh  justices  moof 
datct  «ifc&  repairs  to  he  made^  and  within  such  period 
as  they  thuds  reasonable,  and  may  impose  on  the  com' 
pony  for  not  carrying  into  tWeet  suck  repairs  any 
penally  not  exceeding  6/.  per  day  '\- 

Hdd,  that  the  same  two  justices  who  make  the  order  for 
As  rtpairs,  and  none  others,  are  the  proper  persons  to 
impose  the  penalty  for  not  carrying  it  into  effect. 

Bole  Rtn  for  a  mandamus  to  'WlUiam  Hairy 
Bswson  and  Joshua  Thomas  Horton,  two  justices 
of  the  West  Riding  of  Yorkshire  exercising  juris- 
dictioa  within  the  borough  of  Wakefield,  to  pro- 
ceed to  hear  and  determine  an  information  preferred 
j^be  derk  to  the  local  board  of  health  of  the  said 
Bjorongh  against  the  West  Riding  and  Grimsby 
BiUway  Company  on  the  7th  Not.  1864. 

It  i^peared  that  on  the  4th  Feb.  1864,  an  order 
^  made  by  two  justices,  John  George  Smyth  and 
muy  William  Stansfeld,  on  complaint  ci  the  local 
Msrd,  under  the  Railway  Clauses  Consolidation  Act 
(8  &  9  Vict,  c  20),  s.  68,  against  the  railway  company 
wthe  repair  of  certain  roads  within  the  district  of 
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the  local  board,  which  had  been  used  and  damaged 
by  the  railway  company  during  the  construction  of 
their  works*:  (33  L.  J.  174,  M.  C.^  The  raUway 
company  haying  disobeyed  this  order,  the  local 
board,  on  the  7th  Not.  1864,  laid  an  information 
to  recoTer  penalties  for  such  disobedience,  which 
came  on  for  hearing  before  the  said  W.  H.  Rawson 
and  J.  T.  Horton,  on  the  17th  Not.  1864,  when  the 
said  summons  was  dismissed.  A  case  was  stated 
under  the  20  ft  21  Vict.  c.  43,  for  the  opinion  of  thia 
court,  and  on  the  11th  Not.  1865  this  court  held 
that  the  justices  were  wrong  in  dismissing  the 
complaint.  The  information  was  then  rehewd  on 
the  22nd  Dec  1865,  and  sgain  dismissed  on  the 
ground  that  the  said  W.  H.  Rawson  was  an  in- 
terested party.  Another  case  was  then  stated  for 
the  opinion  of  this  court  upon  that  point,  and  after 
being  set  down  for  argument,  was  ordered  to  be 
stru&  out  of  the  paper  on  the  6th  June  last. 
Messrs.  Rawson  and  Horton  afterwards  declined  to 

groceed  to  rehear  the  case  unless  required  so  to  do 
y  a  rule  of  this  court.    The  present  rule  nisi  was 
then  obtained : 
Sect  58  of  the  8  ft  9  Vict,  c  20,  enacts: 

If,  In  Um  ooone  of  making  tiie  nflwAT,  tiie  ooai« 
pSDj  ■hall  use  or  interfere  with  any  road,  they  ahall 
from  time  to  time  make  good  all  damage  done  by  uem  to 
MMsh  road,  and  If  any  qneetlon  ehall  arlae  aa  to  the  damaM 
done  to  any  MMsh  road  by  the  company,  or  aa  to  the  repair 
thereof  by  them,  anch  qoeation  uaU  be  referred  to  the 
determfaiation  of  two  Jnattoea,  and  each  Juatleea  may  dlreet 
.inch  repalrB  to  be  made  in  the  etato  oM/%acax  road  In  respect  of 
the  damage  done  by  the  company,  asm  within  sneh  penod  as 
they  think  reaaonable,  and  may  impoae  on  the  company  for 
not  carrying  into  effect  iroch  repaira,  any  penalty  not  exoeediog 
61  per  day  aa  to  ■oeh  joattoee  snail  aeem  Joat,  and  rach  penalty 
ahall  be  paid  to  the  anrreyor  or  other  person  haTmg  the 
management  of  the  road  interfered  with  by  the  company  If  a 
pablio  road,  and  be  applied  for  the  pttrpoaes  of  sooh  road,  or 
if  a  prlyate  road,  the  same  shall  be  paid  to  the  owner 
thereof:  prorided  always,  thatin  determining  any  sooh  qoestioQ 
with  regard  to  a  tnnplke-road,  the  said  justices  shall  haire 
regard  to  and  shall  make  full  allowance  for  any  tolls  that 
may  haye  been  paid  by  the  company  on  sooh  road  in  the 
coarse  of  the  nsing  thereot 

Hannay  and  Forbes  showed  cause  against  the  rule. 
— The  two  justices  named  in  this  rule  hsTo  no 
jurisdiction  under  the  58th  section.  The  twO  jus- 
tices who  made  the  order  to  repair  the  roads  are  the 
only  justices  who  can  inapose  penalties  for  dis- 
obedience to  the  order.  Tiiat  is  the  grammatical 
construction  of  the  language  of  the  section ;  ud 
there  is  reason  for  such  a  proTision,  for  tike  penalty 
is  to  be  imposed  with  reference  to  the  amount  of  the 
damage,  and  the  justices  who  made  the  order  haTO 
cognisance  of  the  roads  and  the  damage,  and  seem 
the  best  qualified  to  exercise  tiieir  diKretion  as  to 
the  limit  of  the  penalty.  [BLACKBunK,  J. — But 
what  if  they,  or  one  of  them,  should  die  in  the  mean- 
time ?]  That  is  a  casus  omissus,  and  no  proTision  is 
made  for  such  an  oTent.  A  similar  difficulty  arose 
in  Beg.  t.  Pickford,  30  L.  J.  138,  M.  C.  And 
although  that  was  a  case  of  great  hardship^  it  was 
held  that  the  justice  who  had  issued  an  affiliation 
summons  was  the  party  to  hear  it,  and  although  he 
had  died  before  the  day  of  hearing  that  another 
justice  could  not  hear  it : 

Reg.  T.  Darton^  12  A.  ft  E.  78. 

Cleaeby,  Q.  C.  and  Maule,  Q.  C.  in  support  of 
the  rule. — ^The  word  **  such  "  in  sect.  58  may  fairly 
be  construed  to  mean  any  two  justices  exercising  a 
similar  jurisdiction  as  the  justices  who  make  the 
order. 

CoGKBUXK,  C.  J.-^I  haTO  no  doubt  as  to  what  is 
obTiously  the  proper  construction  of  this  section. 
The  justices  who  originally  make  the  order  to 
repair  must  be  the  justices  to  impose  the  penalty 
for  disobedience  to  the  order.  The  construction 
contended  for  by  the  other  side  is  not  the  ordinary 
grammatical  meaning  of  the  words. 

S 
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.  Q-B.] 


Wood  aud  Babbow  (apfw.^  n,  Bowsmr  (reip.) 


[Q.B. 


Blackburn,  J. — ^I  am  of  the  same  opinion.  The 
section  plainly  means  that  the  name  justices  who 
make  the  order  to  repair  are  to  impose  the  penalty 
for  the  disobedience  to  the  order.  There  is  good 
reason  for  that ;  they  inquire  into  all  the  facts  when 
an  order  to  repair  is  asked  for  and  know  what 
repairs  are  required  to  be  done,  and  if  their  order  is 
disobeyed  and  the  penalty  is  asked  for  they  know 
all  aliout  the  case.  No  doubt  an  inconvenience 
arises  when  the  justices  die,  or  one  of  them  dies,  but 
that  is  a  casus  omissus  in  the  Act. 

Mellob,  J. — ^The  argument  in  support  of  the 
rule  requires  us  to  enlarge  a  limitation  made  in  the 
section  by  the  Legislature,  and  that  we  cannot  do. 


Lush,  J.  concurred. 


Ibtk  tUsekarged, 


Wednesdayy  Nov.  14,  1B66. 
Wood  and  Babbow  (apps.)  o.  Bowbov  (rsfp.) 
Trades  unions — Unlawfui  oombinatUms— Strikes, 

fhe  resp,^  a  master  brickhyer,  with  his  men,  were 
'  sitqilo^d  on  a  huUdingy  and  the  app,  Barrow  and 
emother  man,  O'Hare,  were  about  thirtw  yards  off. 
They  ;^poke  to  two  of  his  men,  who  immematebf  afters 
wards  took  away  tneir  tools  and  ceased  to  work  for 
resp.  This  they  were  at  liberty  to  do  by  their  agree- 
ment. The  resp.  ashed  Barrow  and  (yHoare  why  the 
men  had  been  stopped,  and  they  told  him  ''  He  must 
know  it  was  on  account  of  his  apprentices,"  At  that 
time  the  resp.  had  four  apprentices.  Two  or  three 
weeks  afterwards  rem.  wrote  to  Barrow  as  the  secre- 
tary of  the  United  Order  of  Bricklayers*  AMOciation, 
asking  to  be  informed  of  the  reason  that  his  men  were 
taken  away  from  him,  and  stating  that  he  had  heeard 
that  it  was  because  he  employed  too  many  apprentices, 
and  that  he  should  like  to  know  what  the  society 
required  him  to  do.  In  reply  a  letter  was  tent  in 
Barrow^s  handwriting  in  tnese  terms:  *^  At  a  sum- 
moned  meeting  of  the  United  Order  of  Brickle^fers  it 
was  propoeid,  seconded,  and  earned  unanimously, 
that  no  society  bricklayer  will  work  for  Thoe,  Bowron 
until  such  time  as  he  varts  with  some  of  his  apprentices, 
namely,  he  will  be  allowed  two,  ana  when  iis  oldut 
iqiprentice  arrives  to  hie  last  year  of  servitude  he  wiU 
oe  allowed  a  third,  and  until  then  there  will  be  no 
society  bricklayer  work  for  him,  and  further  there  wiU 
be  so  much  expene^  to  pay  as  well,  before  am  society 
bricklayer  will  work  for  the  said  Tiomas  nowronr 
The  app.  ff  ood  acted  as  chairman,  and  Barron,  as 
secretary  at  the  meeting  at  which  the  letter  was  written. 
Shortbf  after  the  meeting,  a  demand  of  ISL  was  made 
by  Wood,  who  stated  that  that  sum  must  be  paid  before 
they  would  alutw  any  men  to  work  for  the  req) : 

Held,  that  the  cdwve  facts  were  not  sufficient  to  sustain 
a  conviction  of  the  apps.  under  6  Geo.  4,  c.  129,  s.  3, 
for  unlawfully,  by  using  certain  threats,  forcinq,  or 
endeavouring  to  force,  the  resp.  to  limit  the  numoer  oj 
his  apprenttces. 

At  apetty  sessions  holden  at  Stockton,  in  the  county 
of  Durham,  in  and  for  the  dirision  of  Stockton 
Ward,  in  the  said  county  of  Dnrham,  on  the  20th 
]>ec  1865,  an  informati'm  was  preferred  by  Thomas 
Bowron,  of  Stockton  aforesaid,  builder  (hereiiiafter 
called  the  resp.),  against  William  Wood  and  Thomas 
Barrow,  both  of  Stockton  aforesaid,  bricklayers 
(hereinafter  called  the  apps.),  under  sect.  8  of  6  Geo.  4, 
c  129,  charging,  *'  for  that  they  the  said  W.  Wood 
and  T.  Barrow  did  on  the  28th  Oct.  last  past,  at  the 
borough  of  StodEton,  in  the  said  county  of  Durham, 
imlawfuUy,  by  using  certain  thn»ts,  force,  or 
endeavour  to  force,  the  said  resp.  to  limit  the 
number  of  his  apprentices,"  was  heard  and  deter- 


mined byua(the  said  parties  respeetlKelj  beiagthos 
preseiit)^  and  upon  such  hfiaring  the  apps.  were  duly 
convicted  before  us  of  the  said  offeioe,  and  we 
adjudged  that  each  of  them,  the  said  apps^  should 
be  imprisoned  in  the  house  of  oonectioa  at  Dur- 
ham, in  the  said  oounty,  aod  tbece  kept  to  hard 
labour  for  the  spaee  of  one  cakndar  montii. 

Upon  the  hearing  of  the  information  it  was  proved 
on  toe  part  of  the  rsspi,  and  found  aa  facts^  that  the 
resp.  was  a  master  builder  in  Stockton  aforesaid^ 
and  that  ^e  apps.  were  bricklayers,  members  of  a 
certain  society  or  association   caUed  the  United 
Order  of  Bricklayers,  and  the  said  app.,  W.  Wood, 
was  the  {wesident  of  the  said  society  or  assodatioo, 
and  the  said  app.,  T.  Barrow,  the  seeretaiy ;  that 
on  a  Monday  morning  in  the  early  part  of  October 
last  the  resp.  was  engaged  at  certain  buikUags  in 
Stockton,  which  he  was  then  oonstmeting  for  a  Mr. 
Hunter,   and  when  there  he  saw  the  app.  Bar- 
row  and   another    man  named   O'Hare  standing 
within  alxNit  thirty  yards  of   the  building ;  that 
the  resp.  sent  two  of  his  men  for  a  ladder,  when 
they  were  stopped  by  Barrow  and  O'Hare,  who  both 
spoke  to  them ;  that  the  men  then  went  back  to  the 
building  and  began  to  pick  up  their  tools,  and  stated 
that  they  had  been  stopped  by  Barrow  and  0*Hare ; 
that  the  resp.  then  asked  Barrow  and  0*Hare  (he 
reason  why  the  men  had  been  stopped,  and  they  toU 
him  that  he  must  know  it  was  on  aooouat  of  Us 
apprentioes ;  that  in  October  laat  the  reap,  had  four 
apprentices ;   that  all  his  men  stopped  at  that  tiate 
with  the  exception  of  two  bricklayers.    There  was 
no  agreement  between  resp.  and  Ids  workmen  with 
regard  to  the  time  that  the  engagement  between 
them  should  continue ;  the  men  were  at  liber^to 
leave,  and  the  resp.  to  discharge  at  any  time.    That 
about  two  or  three  weeks  after  the  said  stoppage  the 
reap,  wrote  to  the  app.  Barrow  a  letter  of  which 
the  f  oUowing  is  a  copy : 

To  the  Soetolif  of  tto  Brtchlartrir  Unioa. 

Mortoik-raail.  Oct  S8^  1865. 

Bir,— Will  joa  plMM  to  hiform  me  what  !■  the  reMoa  tbat 
my  nen  wera  taken  emeg  fn»  mm.  I  have  heard  that  it  wee 
beoanae  I  employed  too  many  apprentloaa.  Of  this  I  had  no 
notioe.  I  ahoold  like  you  to  let  me  know  what  joa  raqnire  ne 
to  da— Yoon  leapeotf ally,  Taos.  Bownos. 

That  in  reply  the  resp.  read  a  letter  in  the  hand- 
writing of  the  app.  Barrow,  of  which  the  following 

is  a  copy : 

Black  Hone,  Oct  28. 
Sir,— At  a  aammoaMd  «»^«*"*g  held  at  the  above  plaea  of 

the  United  Order  of  Bricklayera,  it  was  propoeed,  eeoonded. 
and  cerrled  nnaafanoaily,  that  no  aodety  hrienaver  wfD  woilt 
fOrThoa  Bowron  nntil  sooh  ttmea  aa  ha  parts  wIm  aoiaa  oT  his 
aporentloeak  namely,  he  will  bo  allowed  two^  and  when  Ua 
oldeet  apprentloe  arrirea  to  hie  last  year  of  aer^tiide  he  win 
he  allowiM  a  third,  and  antil  then  there  wfB  be  no  sociBtT 
bricklayer  work  for  him ;  and  fbrther,  then  will  ha  ao  moA 
sspenaea  to  pay  aa  well  beloreany  eooielar  briaklayar  will  werfc 
fartheeaidT.Bowroa.  By  order  <tf  the  Sodetr. 

It  was  proved  to  our  satisfactioiii  and  we  indas 
a  fact,  that  thia  letter  was  writtea  at  a  aneetiag  of 
the  United  Order  of  Bricklayers,  at  which  meeting 
Wood  and  Barrow  were  present,  the  former  acting 
as  chairman,  the  latter  as  secretary. 

That  lAortly  after  the  receipt  of  the  above  letter 
the  resp.  had  a  demand  made  upon  him  for  \9L  by 
the  app.  Wood,  who  stated  that  themonej  must  be 
paid  before  th^  would  allow  ai^y  men  to  woA  lor 
the  respi  That  in  reply  to  the  letter  received  by  the 
resp.  from  the  app.  Barrow,  the  respi  again  wrote 
to  Barrow  requeeting  to  know  upon  what  terma  he 
would  be  allowed  to  have  men,  and  in  aaawer  he 
received  a  letter  to  the  effect  that  it  wouM  be 
decided  at  a  general  meeting  to  be  held  on  ths 
Thursday  foUowing.  On  the  38lh  Nov.  the  reap, 
sent  his  foreman  George  Lasenhy  to  the  BrickUyen* 
Union  at  their  request;  he  saw  the  app.  Wood 
there^  who  told  him  that  he  enpposad  he  (Lcaenhy) 
had  come  to  know  the  resolt  kn  Mr.  Bowim's  case, 
and  Laaenby  replied  that  he  had.    Wood  then  said 
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fee  deciikNi  they  had  oome  to  was,  that  Mr.  Bowron 
jHOitpay  19^  cxpenaet  incurred  by  the  society,  other- 
vjae  the  mm  would  not  be  allowed  to  go  to 
wodu 

Two  days  after  thia»  that  la  to  say,  on  the  80th 
Not.  1865,  a  considerable  number  of  the  most 
leipeetable  employers  of  bricklayera  and  labourers 
ia  Stockton,  of  whom  the  resp^  was  one,  held  a 
meeting,  at  which  the  matters  of  this  case  were 
discussed,  and  it  was  resolTed  by  the  said  meeting, 
in  which  the  reapw  took  no  part,  and  did  not  vote, 
nor  was  his  name  attached  to  the  letter  referred  to 
in  the  resolution,  that  the  following  letter  should 
be^  and  the  same  was,  sent  to  the  Brickli^ers' 
Labourers'  Society: 

StooktoD-on-TeaSi  SOth  Hoy.  186& 
To  Om  Saeretary  of  Oie  Bricklayers'  Labourers*  AwodatioiL 
Or,— At  a  meetiug  of  maitor  bollders  held  on  Taeeday 
efeofaig  teat  tine  following  rseolntioD  was  rniaalmoaaly  adopted 
and  slned  by  the  following  gentlemen  pnaaat:  "Wei  the 
wdmiEned  maater  bnlldera,  do  hereby  agree  to  diachai^  the 
Ben  employad  by  as,  nnleaa  Meaars.  Bowron  and  Cragg'a 
van  reaama  their  work  on  or  before  Mondav  morning  next, 
and  ttat  a  eopy  of  this  Teeolution  be  forwarded  to  the  lecve- 
tuy  of  each  aocletr,  reqoeating  an  aoawer  not  later  than 
tvilTe  o*oloGk  on  Friday,  I>ac.  lat"*— (Signed)  Ac,  Ac  The 
foBawing  an^oyera  have  alao  been  aeeu  on  the  anbjeet,  and 
aCgnlllad  thetr  datandnatlGo  to  aariat  hi  eanytng  oat  the 
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taagoing  reaolntton— Bobett  SUiott,  Jaa.  Tframadale  and  Son, 
Aa  Should  we  not  leoeive  an  anawer  by  the  time  etated,  we 
ahaB  faifer  that  you  do  not  accede  to  the  tenna  propoaed,  and 
ihalldiaafaarge  tbemaa  aoaonUngly.— I  am.  Sir,  yoofa  Mth- 
Mly,  Thosl  MtMOK,  HODL  Seoratary. 

We,  being  of  optniou  that  the  erideDce  giTon 
bsfoe  ue  brought  the  case  within  the  operation  of 
•set.  8  of  the  Act  6  Q&a,  4,  a  129,  gave  our  deter- 
mination against  the  appa.  in  the  maimer  before 

If  the  Ooort  should  be  of  opinioD  that  the  oon- 
▼ietion  was  lefpilly  and  properly  made,  and  the  apps. 
ue  JIafale  aa  aforesaid,  then  the  said  conriction  is  to 
sind;  but  if  the  Court  should  be  of  opinion  other- 
wise, then  the  said  oouirfafait  is  to  be  dimiased. 

liaiust^,  Q.  C.  (^Pindar  with  him)  for  the  reap.— 
The  conviction  was  under  the  6  Geo.  4,  c  129,  s.  8, 
which  makes  it  an  offence  "  by  yiolenoe  to  the  per- 
son or  property  of  another,  or  by  threats  or  intimi- 
^AtioB,  or  by  molesting  or  in  any  way  obatructing 
another,  to  f orce^  or  endearour  to  force^  any  mann- 
iscturer  or  person  carrying  on  trade  or  business  to 
make  any  alteration  in  his  mode  of  regulating, 
msnsgiDg;  conducting,  or  carrying  on  80<£  maau- 
iKture,  trade,  or  business,  or  to  limit  the  number  of 
bis  i^rentioes,  or  the  number  or  description  of  his 
jonroeymeo,  workmen,  or  servants."  There  ia  a 
thicat  of  combined  action  on  the  part  of  the  mem- 
bcn  of  the  association  in  this  case  not  to  work  for 
the  ngp,  until  he  has  reduced  Uie  numbw  of  his 
ipprentices: 

WaUb^  V.  Anie^  SO  L.  J.  121,  IC.  0. ;  5  L.  L.  Bep. 
N.  ti.  536; 

(TNeU  V.  Lcmffma^  4  B.  A  8.  876;  8  L.  T.  Bep. 
N.  8.  657 ; 

(TNmlY.  GdOtrmih,  lb.  389; 

AUtaiT.iEicfanfey,  24  L.  J.  359,  Q.  B. 

Cokridge^  Q.  a  (ifooiaiaara  with  him)  for  the 
<pps.^Thi8  ia  a  joint  conviction  under  a  highly 
V^md  statute,  and  there  is  no  evidence  stated  to 
•qqimrtit  The  6  Geo.  4,  c  129,  a.  8,  aimed  at  pie- 
smiting  personal  violence  and  breaches  of  the  peace, 
tad  made  threata  to  do  personal  violence  and  intimi- 
dation an  offence ;  but  it  muat  be  oonoeded  that  the 
deosions  have  put  a  wider  oonatructioaon  the  statute. 
Hoe,  at  the  time  the  men  left  their  work,  thcare  waa 
■0  threat.  The  resolution  per  ae  does  not  amount 
tP  a  threat,  and  the  communicatkm  of  it  to  the 
>^*was  made   Umdfdt  in  answer  to  his  own 

ioqwy. 


,  — ^  is  leply^  argued  that  the  justloea  might 
wily  have  come  to  the  conclusion  that,  under  -the 


circumstances,  the  resolution  and  communication  of 
it  to  xesp.  amounted  to  a  threat. 

CocKBURN,  C.  J.— I  am  of  opinion  that  this  con- 
viction must  be  quashed.  It  is  quite  unnecessary 
to  determine  in  ttie  present  case  wnether  a  oombinar 
tion  of  the  workmen  forming  this  association,  and  the 
resolution  which  they  adopted  that  no  member  of 
the  society  would  work  for  the  resp.  unless  he 
reduced  the  number  of  his  apprenticea,  would  be,  at 
common  law,  lawful  or  not.  I  quite  agree  with 
'Mr.  Coleridge  that  the  cases  ought  not  to  be  pressed 
further  than  they  have  gone ;  and  we  ought,  as  long 
as  nothing  is  done  against  the  law,  to  leave  it  open 
to  labour  on  the  one  hand  and  capital  on  the  other 
to  make  the  best  terms  they  can  for  themselves 
respectively.  Larger  numbers  of  men  who  have  not 
the  advantage  of  wealth  very  often  can  protect  their 
own  interests  only  by  means  of  association  and  co- 
operation, and  we  ought  not  to  strain  the  law 
againat  men  who /have  only  their  own  labour  and 
their  associations  by  whidi  they  can  act  in  the 
assistanoe  of  one  another.  Nevertheless,  there  may 
be  combinations  which  are  contrary  to  the  law, 
contrary  to  the  statute  law  and  our  common  law,  as 
the  case  may  be.  It  is  unnecessary  to  determine 
the  important  question  of  law,  whether  such  a  com- 
bination as  the  present  was  lawful  or  not.  The  con- 
viction is  under  this  particular  Act  of  Parliament, 
and  in  order  to  austain  the  conviction  it  is  necessary 
that  there  should  be  a  threat  or  intimidation  to 
compel  the  master  to  Umit  the  number  of  appren- 
ticea he  may  emplojr.  The  facts,  therefore, 
must  be  looked  at  in  order  to  try  whether 
we  can  come  to  the  conclusion .  that  there  was 
here  a  threat  or  intimidation  such  as  is  the 
subject-matter  of  the  conviction.  It  seema  that 
certain  members  of  the  association,  of  which  the 
apps.  are  respectively  chairman  and  secretary,  were 
in  the  employment  of  BCr.  Bowron,  the  resp.  On  a 
certain  day,  without  notice  to  him,  certain  of  his 
workmen,  having  been  seen  in  conversation  with  the 
app.  Bairow,  suddenly  leave  his  aervice,  no  threat  at 
the  time  being  made  to  the  master.  The  men 
having  left,  he  inquires  (Barrow  happening  to  be 
present;  why  the  men  left.  Barrow  simply  said, 
^  In  consequence  of  your  apprentices."  In  that  I 
can  find  no  threat— -certainly  no  joint  threat  on  the 
part  of  these  men.  Then  the  master  is  the  next 
person  who  moves  in  the  matter.  There  is  no  com- 
munication made  to  him  spontaneously  \xy  the  asso- 
ciation ;  there  are  resolutiona,  of  course ;  but  they 
bear  no  semblance  or  guise  of  expression  to  intimi- 
date him  by  means  of  a  threat ;  but  he  himself,  not 
only  for  the  purpose  of  ascertaining  what  waa  the 
cause  for  which  the  men  had  withdrawn  from  his 
employment^  but  evidently  for  the  purpose  of 
entering,  if  possible,  into  a  situation  of  ai  riving  at  a 
settlement  and  arrangement  with  the  society,  puts 
himself  in  motion  and  writes  to  ask  what  are  the 
reasons  and  the  grounds  for  which  these  men  axe 
withdrawn.  Upon  that  a  letter  is  written  by  Barrow 
after  a  meeting  which  he  has  called,  at  which  it 
appears  the  app.  Wood  presided,  for  which  letter 
I  think,  if  it  amounted  to  a  threat,  Wood  would 
have  been  reaponsible.  Barrow  writes  a  letter, 
which,  upon  the  face  of  it,  appears  to  be  merely  an 
explanation  oi  how  it  came  to  pass  that  these  men 
had  left  hia  employment.  Now,  inasmuch  aa 
it  ia  not  for  the  combination;  as  it  ia  not 
for  the  resolution;  aa  it  is  not  for  what  may 
be  done  under  Uie  resolution,  either  by  the 
society  or  the  men  leaving,  that  this  information 
was  laid  or  this,  conviction  has  been  obtained,  we 
must  see  whether  the  letter  written  under  the  cir- 
cumstances I  have  adverted  to  amounts  to  a  threat. 
I  think  that  it  does  not.  If  there  had  been  any- 
thing to  Ihow  that  the  letter  purporting  to  afford  an 
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explanation  1^  way  of  answer  to  a  question  put 
by  the  employer  had  been  intended  really  to  convey 
a  threat,  and  the  magistrates  had  come  to  that 
conclusion,  and  said,  *'I  think  that  you  have,  under 
this  guise  of  an  explanation,  conveyed  that  which  was 
intended  to  be  a  threat  by  means  of  information, 
and  therefore  you  are  responsible  for  the  conse- 
quences,** that  would  have  been  another  matter.  I 
must  say  I  do  not  think  there  is  enough  to  warrant 
this  inference  under  the  circumstances,  seeing  that 
the  master  himself  invited  the  explanation.  They 
merely  told  him  what  had  been  the  cause  of  the  with- 
drawal of  the  men,  and  I  think  that  that  does  not 
amount  to  a  threat  within  the  terms  Of  the  Act  of 
Pariiament.  Upon  that  ground  I  think  that  the  con- 
viction cannot  be  sustained.  Mr.lianistyhas  pointed 
out  with  truth  that  that  was  a  matter  on  which  it  was 
for  the  justices  to  adjudicate.  If  the  justices  had 
drawn  the  inference  that  what  had  been  done  had 
been  done  under  the  guise  of  an  explanation,  but 
really  with  the  intention  of  conveymg  a  tluest, 
that  might  have  made  all  the  difference.  But  the 
magistrates  have  not  drawn  that  conclusion ;  they 
have  submitted  the  whole  case  to  us  upon  l^e  evi- 
dence :  and  unless  we  can  say  that  the  magistrates 
were  bound  to  draw  the  inference,  we  must  not 
assume  that  th^  have  done  anything  contravening 
their  duty  upon  the  subject-matter  for  their  con- 
sideration. Therefore,  it  is  competent  to  us  to  look 
at  all  the  drcumstanoes  of  the  case,  to  satisfy  our- 
selves whether  there  can  be  a  conviction  against 
these  men  of  having  used  a  threat  in  this  letter  with 
the  intention  and  purpose  of  conveying  a  threat. 
Under  all  the  circumstances  of  this  case,  I  think 
this  was  neither  more  nor  less  tlum  an  answer  and 
an  explanation  to  the  master,  who  was  evidently 
desiring  to  enter  into  a  negotiation ;  and  I  do  not 
think  there  is  enough  to  afford  a  contention  that 
this  letter  was  written  malA  fide.  Therefore  I  think 
the  conviction  should  be  quashed. 

Mkllob,  J.— I  am  of  the  same  opinion.  It  is 
quite  unnecessary  in  this  case,  as  it  seems  to  me, 
to  ei^ess  any  opinion  as  to  how  far  the  act  of  the 
men  m  meeting  and  coming  to  that  resolution  was 
or  was  not  lawful  at  common  law.  Hie  authorities 
differ  as  to  the  extent  to  whidi  combination  makes 
any  act  unlawful.  Lord  Campbell,  in  HiUm  v. 
Echertkg^  expresses  a  strong  opinion  in  reference  to 
the  rights  of  labour  as  to  wages ;  and  the  late  Mr. 
Justice  Crompton,  in  the)  case  of  Wal^  v.  Anky, 
seems  rather  to  differ  in  opinion  with  Lord  Camp- 
bell. It  is  not  necessary  to  determine  in  this  case 
how  far  the  legality  of  the  act  is  affected  by  the 
actual  combination.  I  am  clear  that  to  sustain  the 
conviction  the  justices  should  have  found  as  a  fact 
that  def ts.,  under  the  colour  of  giving  the  answer 
which  they  did  to  the  application  of  the  master, 
took  advantage  of  that  opportunity  to  urge  that 
which  they  knew  would  amount  to  a  threat,  and 
intended  it  to  operate  as  a  threat.  Kow,  if  the 
justices  thought  so,  and  had  found  that  as  a  fact,  of 
course  I  should  have  had  very  great  ^fflculty  in 
coming  to  any  other  conclusion  than  that  the  convic- 
tion was  lawful.  But  the  magistrates  have  abstained 
from  finding  that;  they  have  merely  stated  the 
evidence  generally,  without  drawing  any  such  in- 
ference; and  the  evidence  shows,  as  far  as  I  can 
judge,  that  this  was  an  answer  bond  fide  made  to  an 
application  for  information  on  the  part  of  the  master 
as  to  what  was  the  reason  why  the  men  luid  left. 
If  so,  it  evidentiy  was  no  threat.  Then  it  anpears 
to  me  that,  upon  the  facts  so  stated,  we  cannot 
draw  the  inference  that  it  was  bond  fide  or  mala  fide ; 
we  must  look  at  the  mere  circumstances  as  the 
justices  have  stated  them.  It  is  not  sufficient 
that  the  justices  were  in  a  condition  to  draw  a 
conclusion  one  way  or  the  other ;  but  they  have  not 


done  so,  and  certainly  we  are  unable  to  do  it.  Ob 
that  ground  I  am  of  opinion  that  nothing  is  shown 
which  was  intended  to  amount  to  a  tfaieat,  or  in- 
tended to  convey  by  way  of  threat  that  which  was 
no  other  than  an  exBlanation  honA  fide  made  in 
answer  to  tiie  application  of  the  master. 

Shkb,  J.— I  am  of  the  same  ofunion.   I  tiiink  Oat 
the  facts  of  this  case  have  been  veiy  convenientiy 
submitted  to  us  as  in  three  stages  by  Mr.  Coleridge^ 
and  as  to  the  last  of  those  stages  he  has,  I  thi^ 
satisfactorily  ^sposed  of  there  bdng  any  tlueat  upon 
the  ground  of  "Wood  asking  for  18iL  for  the  costs  and 
expenses  the  sodety  had  t^en^put  to^  by  calling  oar 
attention  to  the  fact  that  this  is  a  joint  convictkn, 
and  it  doea  not  appear  that  Thomas  Barrow,  the 
other  app.,  had  anything  to  do  with  making  the 
demand ;  and  as  to  the  two  other  stages  which  Vb. 
Coleridge  has  called  our  attention  to^  tiiese  apps. 
were   convicted  by  the  magistrates  of  **  having 
unlawfully,   by  ndiag  certain   threats,  forced,  or 
endeavoured  to  force,  their  employer  to  limit  the 
number  of  his  apprentices.**    They  are  convicted  of 
a  threat.    Now,  to  begin  with,  was  the  passmg  of 
that  resolution  a  threat?    Is  it  an  intimation  given 
to  a  person  and  made  with  the  intention  at  the  time 
it  is  made  of  forcing  or  unduly  iidluencing  \^  con- 
duct ?    It  does  not  appear  upon  this  case  that  at  the 
time  that  resolution  was  passed  either  of  the  apps.  was 
present  at  the  meeting.     But  independentiy  A  that, 
supposing  that  they  had  been  present  at  the  meet- 
ing, the  resolution  itself,  though  the  name  of  Mr. 
Bowron  is  mentioned  in  it,  does  not  appear  to  have 
been  intended  to  be  coommnicated  to  him ;  it  is  in  its 
terms  nothing  but  a  resolution  in  the  shape  of  a 
rule  of  conduct  agreed  on  by  the  members  of  the 
United  Order  of  Bricklayers.    If  it  had  been  com- 
municated  to  him,  his   name    being  mentioned 
in  it  at  the  time  it  was  made,  why  then  indeed  there 
might  be  ground  for  contending,  and  I  should  not 
be  indisposed  to  think  upon  the  authori^  of  WaUb$ 
V.  Anley^  that  the  communication  of  it  was  a  threat. 
There   being   nothing  of  any  kind   to    show  it 
was  intended  to   communicate  the    resolution  to 
him,  it  seems  to  me,  from  the  fact  that  it  was  not 
communicated   to  him   at    the  time,   that  that 
takes   it  deariy  out  of  the  denomination  of  a 
threat ;   for  there  can  be  no  threat  to  any  one^ 
with  consistency,  unless  it  be  intimated  to  him. 
A  threat  must  be  an  intimation  made  with  the 
intention  of  forcing   or   unduly  influencing  the 
conduct  of  the  person  to  whom  it  is  addressed,  and 
the  fact  of  its  not  being   addressed   to  anybody 
destroys  its  character  of  a  threat,  and  renders  it 
something  otherwise.    Then,  on  the  second  stage  of 
the  case,  to  whichMr.  Coleridge  invites  our  attention, 
was  the  communication  of  this  resolution  on  the 
28th  Oct.  a  threat  ?    I  think  not    Because  a  tfarest 
must  be  an  intimation  given  by  a  person  of  his  ovn 
accord,  and  within  this  statute  it  must  be  made 
with  an  intent  to  coerce  or  endeavour  to  force  the 
future  conduct  of  the  person  to  whom  it  is  addressed. 
In  considering  whether  this  communication  of  the 
resolution  was  a  threat,  we  must  look  at  the  esaenoe 
of  the  resolution  itself,  and  the  words  of  the  reso- 
lution.   It  purports  to  be  nothing  but  a  role  of 
conduct  of  the  members  of  the  United  Bricklayers' 
Society.    Then,  it  was  communicated  long  after  it 
was  made,  possibly  more  than  a  month  after  it  wss 
made,  though  in  answer  to  an  inquiry.    It  seems  to 
me  that  is  only  information  given  at  the  master's 
request.    The  resolution  was  not  intended  at  tiie 
time  it  was  made  to  be  communicated  to  him.   It 
was  a  resolution  sent  in  the  nature  ctf  information 
in  answer  to  his  inquiry  *'  Why  did  these  men  leave 
my  employment  ?  **  **  They  left  it  before  the  resola- 
tion  was  passed  by  the  society  of  which  they  are 
members,  and  that  is  now  communicated  to  yon.** 
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Pktbbs  (app.)  V,  Statelet  (resp.) 


[Q.3. 


There  ii  nothing  in  the  cue  to  show  that  it  was 
done  in  the  way  charged  as  intended  to  force  him 
to  change  his  mode  of  conducting  iiis  bosiness 
for  the  future.  It  appears  to  me,  tiier^ore,  that  the 
conTiction  should  he  quashed. 

Lush,  J. — ^I  am  also  of  the  same  opinion,  that 
Iheze  is  no  evidence  to  sustain  the  conriction.  After 
the  decisions  that  have  been  given  upon  this  statute, 
it  is  too  late  to  say  that  the  word  ''threat**  is  limited 
to  the  declaration  of  an  intention  to  do  those  acts 
which  have  an  intimate  connection  with  injury  or 
personal  violence  to  another.  The  cases  that  have 
DSQii  decided  show  that  the  word  must  have  a  wider 
sense  than  has  been  put  upon  it,  namdy,  a  threat 
l^  act  or  words  for  the  purpose  of  doing  some  in- 
jaiy  to  another  person ;  tnat  would  come  within  tike 
meaning  of  a  threat  within  the  Act  of  Parliament. 
I  apprehend  that  it  is  very  essential  to  a  *'  threat,*' 
that  it  should  be  made  for  the  purpose  of  intimi- 
dating the  person  to  whom  it  is  addressed.  Now, 
here  an  agreement  was  come  to  not  to  work  for  the 
master  until  he  reduced  the  number  of  his  ap- 
prentices. Whatever  its  quality  might  be  at  com- 
mon law,  certainly  it  is  no  offence  against  the 
statute ;  nevertheless,  it  is  not  so  used  as  to  consti- 
tute a  threat.  The  question,  in  my  mind,  is 
whether  it  was  used  for  a  purpose  to  be  construed  a 
threat  within  the  meaning  of  the  statute  ?  When 
I  find  the  resolution  passed  was  not  communicated 
to  the  master  except  in  answer  to  his  inquiiy,  by 
way  of  explanation  why  these  persons  had  left  his 
employment,  and  then  communicated  simply  for  the 
pozpose  of  giving  that  information,  it  seems  to  me 
that  it  wants  the  essential  elements  of  a  threat. 
Therefore  I  am  of  opinion  that  the  apps.  were  not 
rightly  convicted. 

Cbnvictum  quaaked. 


Wedneadajf,  Nov.  14,  1866. 
Pbtbbs  (app.)  V,  Stavxlbt  (resp.) 

MoMter  and  aarvani — Cuatom  <u  to  quitting  without 

notioe, 

Wken  the  hiring  is  express^  for  a  term  certainj  a  custom 
of  the  trade  for  master  or  servant  to  determine  it  at 
any  time  without  notice  is  inadmissible  to  control  the 
contract. 

Case  stated  under  20  ft  21  T^ct  c.  43. 

At  the  Clerkenwell  Police  Court,  within  the  Metro- 
politan police  district,  on  the  6th  July  1865,  before 
J.  H.  Barker,  Esq.,  one  of  the  police  magistrates  of  the 
metropolis,  an  information  by  William  Staveley,  the 
lesp.,  against  Edward  Peters,  the  i^.,  under  sect  3 
of  ue  statute  4  Geo.  4,  c.  34,  charging  **  for  that  he 
the  said  aim.  having  contracted  with  the  resp.  to 
serve  him  for  one  week,  and  so  on  from  week  to 
week,  as  a  farrier,  and  having  entered  into  sudi  ser- 
vice, did,  on  the  28th  June  1865,  unlawfully  absent 
himself  from  the  said  service  before  the  term  of  his 
said  contract  was  complete,*'  was  heard  and  deter- 
mined, the  said  app.  bcdng  represented  by  his 
attorney,  and  upon  such  hearing  the  said  app.  was 
duly  convicted  of  the  said  offence,  and  adjudged  to 
be  imprisoned  for  his  said  offence  in  the  house  of 
correction,  and  there  kept  to  hard  labour  for  the 
space  of  fourteen  days. 

The  app.  being  dissatisfied  with  the  determination 
upon  the  hearinp^  of  the  said  information,  as  being 
erroneous  in  point  of  law,  applied  for  a  case.  The 
magistrate  gave  the  app.  a  certificate  that  the  case 
haying  been  decided  on  the  facts  proved,  and  in  no 
way  involving  any  point  of  law  whatever,  the  appli- 
cation was  frivolous,  and  refused  to  state  such  case. 


The  app. then,  pursuant  to  sect.  5  of  the  said  20ft2I 
Vict  c.  48,  applied  to  Martin,  B.  at  chambers  during 
the  vacation,  for  a  summons  calling  upon  the  magis- 
trate to  show  cause  why  such  case  should  not  be 
stated,  and  an  order  was  subsequently  made,  whereby 
he  was  ordered  to  state  and  sign  such  case. 

CABB. 

At  the  hearing  of  the  said  information  it  was 
proved  on  the  part  of  the  resp.,  and  admitted  on  the 
part  of  the  app.,  that  the  app.  contracted  and 
agreed  with  the  resp.,  at  Islington,  in  the  county  of 
B^ddlesex,  on  the  26th  June  1868,  to  serve  him  as  a 
farrier  for  a  week  certain,  and  so  on  from  week  to 
week. 

That  nothing  was  said  by  either  party  at  the 
time  of  entering  into  the  contract  as  to  determining 
it  by  notice. 

That  the  app.  left  the  service  of  the  resp.  on  the 
28th  June  without  receiving  or  giving  any  notice 
and  against  the  will  of  his  master  the  resp. 

It  was  contended,  on  the  part  of  the  resp.,  that 
there  was  a  custom  in  the  trade  among  farriers  that 
the  hiring  should  be  for  one  week,  and  so  on  from 
week  to  week,  but  that  Uie  contract  might  be  deter- 
mined at  any  time  by  either  master  or  servant  with- 
out any  notice ;  and  that  the  said  app.  left  the 
service  of  the  said  resp.  in  consequence  of  a  dispute 
with  him,  and  because  he  considered  himself  at  lit^rty 
to  do  so  on  account  of  the  said  custom.  One  witnest 
was  called  on  behalf  of  the  app.,  who  stated  on  oath 
that  such  a  custom  did  exist  among  farriers ;  and  I 
was  informed  by  the  attorney  who  appeared  for  the 
said  app.  that  he  had  several  other  witnesses  who 
would  depose  to  the  same  custom,  but  I  told  him  it 
was  useless  to  call  them,  as  I  was  of  opinion  that  the 
hiring  was  for  a  week  certain,  and  that  the  custom 
could  not  affect  it. 

I  therefore,  considering  that  the  offence  charged 
against  the  said  app.  had  been  duly  proved,  adjudged 
the  said  app.  to  be  imprisoned  for  fourteen  days  in 
the  house  of  correction  as  aforesaid.  As  it  was 
clearly  and  distinctly  proved  that  the  hiring  was  for 
one  week  certain,  and  so  on  from  week  to  week, 
and  that  the  app.  left  his  work  before  the  first  week 
of  his  hiring  was  ended,  against  the  will  of  his 
master  the  reap,  and  without  notice,  the  questioa 
arising  is,  whether  under  the  above  circumstances, 
any  such  custom,  even  if  the  same  existed,  could  be 
set  up  which  could  override  this  express  hiring. 

The  guestion  for  the  court  was  whether  or  not  the 
magistrate  was  correct  in  his  said  decision.    • 

J.  Sharpe  for  the  resp.— Here  there  being  a  con- 
tract to  serve  for  a  week  certain,  evidence  of  the 
custom  was  inadmissible  to  control  the  express  con- 
tract [CoGKBURK,  C.  J. — Does  the  magistrate  find 
whether  or  not  the  app.  bona  fide  beUeved  that  such 
a  custom  did  exist,  and  acted  upon  it,  not  intending 
to  break  the  law  ?  If  the  magistrate  omitted  to  take 
into  h]|  consideration  such  a  material  element,  ought 
we  not  to  send  the  case  back  ?] 

Grantham  tor  the  app.— The  court,  for  the  sake  of 
this  argfuient,  must  assume  that  the  custom  was 
proved.  The  contract  was  not  for  an  entire  week. 
The  word  '^certain"  in  the  case  is  the  magistrate's. 

CocKBURN,  C.  J.— We  must  take  the  contract  to 
have  been  as  described  by  the  magistrate,  and  can 
only  answer  the  question  submitted  to  us.  Then 
the  contract  being  for  one  week  certain,  the  custom, 
even  if  proved,  could  not  control  it.  The  magis- 
trate's decision  must  therefore  be  affirmed. 

Judgment  for  the  resp. 


262 


MAGISTRATES'  OASES. 


Q.  B.] 


Lbwu  (itppO  V.  JswHURST  (reap.) 


tQ.B. 


Lbwis  (app.)  V.  JawHoan  (nsp.) 

Seaman*M  toageM-^Dtaertton-^Qmiular  certificate  of  . 

destrtitm  akroad. 

A  seaman  having  remainifd  ashore  aB  makt  at  a  Jorei^ 
port,  the  master  went  to  the  ccnsui  tmthaut  caof  notice 
to  the  seaman  and  obtaimd  his  certificate^  with  an 
inehrsement  thereon  that  the  seaman  haddss&ied:  (17 
^  18  Fid,  c.  104,  s,  107.) 

jTfi  a  summary  proceeding  before  justices  in  this  country 
Im  the  seaman  to  recover  his  wages,  the  consuTs  certi- 
Jicate  was 

Held,  not  to  be  conclusive  evidence  of  the /act  of  desertion. 

C««e  itated  under  20  &  21  Yict.  c.  43. 

The  app.,  master  of  the  British  ship  Phver,  wm 
sammoDed  before  the  joatioes  of  the  peace  for  the 
horoagh  of  Sunderland,  in  the  coan^  of  Duifaam, 
on  the  21  St  March  1866,  under  the  Siterchant  Ship- 
ping Act  1854,  sect.  188i  by  the  reap,  for  a  bahmoe 
of  wages  amounting  to  6iL  7«.  6dL 

The  resp.  shipped  as  an  able  beaman  on  board  the 
Phver  in  1866  on  a  voyage  from  Sunderland  to 
Alexandria  and  Taganrog  and  back  at  a  rate  of 
wages  of  8^  per  month. 

After  leaving  Alexandria  the  vessel  called  at 
Constantinople  on  the  11th  Aug.,  and  on  l^h  Aug., 
in  consequence  of  some  difference  arising  out  of  the 
app.  having  found  fault  wiUi  the  resp.  whilst  on 
duty  at  the  wheel  a  few  days  before,  the  resp. 
requested  leave  to  go  on  shore  at  Constantinople 
to  make  a  complaint  to  the  consul  and  endeavour  to 
obtain  his  discharge,  but  the  app.  refused  to  allow 
him  to  go  on  shore  for  that  purpose  until  the  app. 
could  accompany  him. 

On  the  14th  Aug.  the  resp.,  after  packing  up  his 
clothes  in  expectation  of  his  discharge,  went  on  shore 
with  tike  app.  a  distance  of  three  miles  from  the 
shi^  when  at  anchor  in  the  Bosphonis,  kvt  without 
taking  Ms  clothes  with  him,  woA  after  reaching  the 
shore  the  app.  discovered  that  he  had  not  bfooght 
the  ship's  papers  with  him,  and  sent  the  resp.  back 
to  the  ship  in  a  shore  boat  for  them.  On  his  return 
they  went  before  ^be  consul,  who  refused  to  die* 
chfldnge  the  resp.  After  leaving  the  office  of  the 
consul,  the  app.  and  the  resp.  agned  tkat  Hie  latter 
should  be  discmarged  and  leave  the  riiip^  ami  I3i^ 
went  together  to  the  ship|Rttg  ottee  to  adjust  the 
question  of  wages  fbr  that  purpose,  but  the  shi^pu^g 
master  declined  to  act  In  the  natter  without  the 
assent  of  the  consul,  who,  upon  being  applied  to, 
refused  to  assent,  on  the  ground  that  if  he  did  so  he 
would  have  numerous  similar  applications. 

On  leaving  the  shipfdng  office,  the  resiL  alleges 
that  he  was  directed  by  the  app.  to  go  to  the  wharf, 
and  wait  there  until  the  app.  came  to  tiUce  him  back 
to  the  ship,  and  that  in  consequence  of  such  direc- 
tions he  aid  go  to  the  wharf  and  remained  there 
waiting  for  the  app.  till  the  afternoon,  but  the  app. 
did  not  come  for  him  as  he  had  promised,  and  having 
no  money  to  pa^  for  a  lodging  he>  the  resp^  slept  on 
the  wharf  all  mgfat 

Ou  the  cQDtraiy,  the  ap^  aU^^es  that  he  requested 
the  resB.  to  acoompany  mm  back  to  the  ship  im- 
mediately upon  leaving  the  shipping  office,  which* 
the  resp.  declined  to  do,  asking  for  a  shilling  or  two 
to  spend  on  shore  after,  which  he  would  return  to 
the  ship,  but  the  app.  recused  to  advance  him  the 
money,  and  went  badh:  to  the  ship  without  him. 

The  resp.  states,  but  unsupported  by  other  evi- 
dence, that  he  went  to  the  consul's  office  early  next 
morning,  14th  Aug.,  and  reported  himself,  but  could 
learn  nothing  of  the  app.  and  therefore  waited 
about  for  him  expecting  him  to  come  on  shore  again. 
He  met  him  in  the  middle  of  the  day  and  asked  him 
what  he  was  going  to  do  with  him,  whereupon  the 


app.  replied  to  the  effect  that  he  did  not  now  belong 
to  the  ship,  and  he  had  nothing  further  to  do  with  turn. 
In  the  meantime  the  app.  appears  to  have  made  an 
entiy  in  tiie  ship's  log-book  to  the  effect  that  the  resp. 
had  deserted,  and  then  proceeded  on  shore  in  & 
forenoon  of  the  14th  Aug.  and  reported  it  to  the 
consul  and  obtained  from  the  consul,  on  the  apaV 
own  statement  and  application,  a  certificate  to  uat 
effect,  ^e  lesp.  not  being  present  before  the  oonsoL 
On  returning  from  the  consul's  office  he  met  the 
resp.  and  made  the  observation  before  stated. 

The  app.  returned  to  the  ship  the  same  night 
without  me  resp.,  taking  with  him  another  man  m 
his  place,  and  soon  after  midnight  got  the  ship 
under  weigh  in  tow  of  a  tug-boat  and  proceeded  to 
Taganrog,  taking  with  him  the  resp.'s  dotho^ 
alleged  to  be  worSi  lOL,  and  ultimately  returned  to 
England,  where  he  arrived  for  the  time  on  the  25th 
Nov.  last,  being  within  six  months  next  b^ore  the 
maldng  of  Uie  complaint  before  justices. 

The  resp.  after  three  days  (having  pawned  his 
jacket  for  a  maintenance)  obtained  another  ship  at 
3^  a-month  wages,  the  same  as  he  had  had  on  bosid 
the  Plover,  and  which  was  admitted  to  be  the  cur- 
rent rate  of  wages  at  Constantinople  at  that  time. 

It  was  contended  on  the  part  of  the  app.  that  the 
question  of  the  resp.'s  desertion  had  been  abjudi- 
cated upon  by  the  British  consul  at  Constantinople^ 
whereby  his  wages  and  clothes  had  become  for- 
feited, and  therefore  the  magistrates  at  Sunderiand 
had  no  jurisdiction ;  then  that  the  entry  in  the 
official  log  and  the  consul's  certificate  were  con- 
clusive endence  of  the  fact  of  desertion. 

On  the  part  of  the  resp.,  it  was  contended  that 
the  proceeding  before  the  consul  bdng  ex  forte,  snd 
merely  to  protect  &e  app.  from  the  penalties  under 
the  provisions  of  the  Merchant  Shipping  Act, 
could  not  amount  to  an  adjudication,  and  that, 
although  the  entiy  in  the  official  log  and  the  consul's 
certificate  might  be  admissible  in  evidence,  they 
were  not  conclusive,  and  still  left  the  fact  of  the 
desertion  to  be  determined  by  the  iustices  on  the 
evidence  before  them. 

The  juBtieea  beui^  of  opinion  that  the  resp.  had 
not  in  fact  deserted,  and  had  not  intended  to  desert, 
and  that  their  jurisdiction  was  not  affected  fay  the 
proceeding  before  the  consol  at  Constantinople,  mads 
an  order  for  part  of  tiie  amount  of  the  wages  daimed 
after  Allowing  certain  deductions  admitted  to  be  doe 
to  the  app.  The  app.  thereupon  applied  fur  a  esse 
for  the  opinion  of  this  court. 

Shield  for  the  rm^-Tbe  juatMses  acted  uder 
sect.  186 of  17  &  18  Viet  c.  104,  and  found  asa&ct 
th«t  Uie  resp.  had  not  deserted  at  Constantinople^ 
ajsd  did  not  intend  to  do  so,  and  they  wore  not 
estopf^  from  adjudicating  by  the  oonsuTs  certiil- 
cate  with  the  indorsement  thereon  that  the  resp.  had 
deserted. 

CPc>22odb,  Q^C.fortheapp.~TheconsuI  acted  under 
sect.  207  of  the  17&  18  Vict.c.  104,  and  he  has  power 
by  the  section  to  inquire  into  the  allegation  of  desec- 
tiion,  and  having  done  so  and  given  his  certificate  itii 
conclusive  of  the  fact  of  desertion,  and  the  wages 
were  therefore  forfeited. 

COC1UWS2S  ^-  J-— The  consul's  certificate  obtained 
in  the  abaence  of  the  seaman  was  not  conclusrre 
evidence  of  the  fact  of  desertion.  That  is  a  pron- 
sion  made  for  the  protection  of  the  master.  Li  this 
case  the  justices  had  jurisdiction  to  inquire  into  the 
fact  of  desertion. 

Juifynentjor  the  re^» 


HAGiSTBATES'  GASES. 
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YouHOMAH  (apfp.)  V,  MoBRis  (reap.) — Rbo.  v.  Viaaaki. 


[Q.  B. 


Wednetdcoff  Nov.  21,  1866. 

TouHOifAM  (appi)  V-  MoBBis  (resp.) 

CbfffejB&yiii  oitiBrt— i2anoMi/  ofdimg, 

TV  <9ip.  removed  n  had  of  horse-Utter  from  Middlesex 
inio  Hert/brd,  and  the  Justices  of  Hertford  convicted 
kim,  mnder  tke  Caitk  Plague  Orders,  of  the  ojffince  of 
removing  dtmg  Ukdy  topropagate  infectim, 

HekL  tmen  thejaets,  thai  theiustices  had  exceeded  their 
jwrumction,  inasmuch  as  the  horse-Utter  in  question 
was  not  dung  dkehf  toprapagcUe  infection. 

The  ftpp.  Henzy  Youngmaa  irae  aommoned  upon 
the  informfttaon  and  oomplaint  of  the  reep.  Thoe. 
BIocriB  before  us  the  said  justices,  which  charged 
that  the  app.  on  the  16th  March  186G,  at  the  parish 
•f  CSbeshunt,  in  the  county  of  Hertford,  unlawfully 
did  remore  a  load  of  dung  from  the  county  of  Mid- 
ddesex  into  the  county  of  Hertford,  contrary  to  the 
forni  of  ^e  orders  in  such  case  made  and  provided. 

The  offence  diarged  ia  an  offence  against  the 
order  of  the  general  quarter  sessions  of  the  peace  for 
the  county  of  Hertford,  holden  at  the  Shire-hall  at 
Hertford,  on  the  1st  Jan.  1866,  and  thence  con- 
tiniied  l^  several  adjournments  to,  and  holden  at 
the  same  place  on  the  8rd  and  20th  Jan.,  the  3rd 
Feb^  and  the  8rd  March  respectively. 

The  following  is  a  copy  of  such  order : 

As  to  th«  TeBOval  of  nwanre,  hides,  ^c  into  the  jorie- 


It  ifaall  n«C  be  Iswfsl  for  «ny  perwn  to  bring  or  send  any 
mw  or  vBlHUMd  hides  oraUns,  or  the  home  or  hoofb,  or  the 
•itlof  eny  oattle,orof  aaf  ah«e|i^  lamb,  orgoa^or  thehideeor 
ddMof  any  ewtiMi.  orany  dung  whaleoever,  or  wiy  litter  likely 
to]iPO|nfMi  Infeotfoa,  from  unr  place  in  Ghreat  Britain  beyond 
into  any  ptaNe  within  tiie  JiniMUotk». 

SmepHoM  m<  o/  Utt  ordatt 

Tbe  orOen  pemft  the  renaovml  of  mannms,  faldea,  te.  sent 
by  railway  through  the  jartadiedon. 

Mannreo,  hides,  fta  brought  or  sent  (with  the  lloenae  of 
two  jaatioea)  by  aay  person  froB  any  pramlaea  iahls«wn  oooo- 

Edon,  and  b^ond  the  iniiBdietlon  to  any  other  pramiaaa  im 
I  ovn  oeeavation  wltua  the  Jnrisdlatlon. 

The  deft.  Henry  Youngman,  the   now  app.,  in ! 
iBswv  to  the  aaid  sumniona,  pleaded  not  guilty. 

Whereupon  the  said  justices  proceeded  to  hear 
the  evidence  adduced  on  the  part  of  the  resp.,  and 
ilMon  tbe  p«rt  of  the  appi,  and  of  which  evkteace 
the  following  is  a  copy:— 

Hamson  Pkocter,  upon  his  oath,  saith : 

I  am  tMp«*rw  of  the  divWoa  of  Ctaaafaont  for  eattle  dls- 
eaaa  IpottnaaOrdBrinOonndlof  thesath  Jan.,  andordera 
of  the  ooort  of  qoarter  aeaaiona  for  the  county  of  Hertford,  of 
Ibe  Srd  Peh  and  the  Srd  ICaxoh. 


John  Rogers,  upon  his  oath,  suth : 

I  am  gaidenar  to  Mr.  Wallace,  and  Uyo  at  Wormley.  On 
the  16th  Uareh  litter  came  from  London.  Uaed  It  Do  not 
know  for  certain  for  what  It  was  level  with  the  cart.  Linen 
and  vagetable  baalaats  wwa  on  the  top.  D&d  not  know  of  tha 
oidaiv  or  aboold  hayo  stopped  the  man  direct^..  Xo  diaeaae 
among  oar  catOa. 

After  hearing  the  evidence  we  convicted  the  app. 
of  such  offence  and  fined  him  the  sum  of  17.^ 
together  with  155.  costs. 

The  questions  for  the  opinion  of  the  court  are : 

I'irst,  whether,  under  the  circumstances  stated, 
we  were  legally  right  in  convicting  the  aipp.  under 
the  said  order  of  the  locid  authority,  on  the  ground 
that  such  order  extended  to  all  dung,  or  in  the  words 
of  the  order,  "any  dung  whatsoever." 

Secondly,  whether  we  were  right  in  convicting  the 
app.,  he  not  having  obtained  the  licence  of  two 
juBtioes  as  required  according  to  the  said  exceptions 
out  of  the  Orders  No.  4. 

(?.  TV^fer,  for  the  app.,  applied  that  the  case 
should  be  remitted  to  the  justices  on  the  ground 
that,  as  stated,  it  did  not  raise  the  question  intended, 
viz.,  whether  the  order  of  sessions,  under  which  the 
app.  was  convicted,  was  binding,  it  being  contended 
before  them  that  the  Order  of  Privy  Council  of  Jan. 
20, 1864,  which  empowered  the  quarter  sessions  to  pro- 
hibit the  removal  of  "all  dnng,  hay,  straw,  fodder, 
or  litter  likely  to  propagate  infection,"  from  any 
place  into  their  county,  did  not  warrant  the  making 
of  an  Older  for  the  removal  of  "  any  dung  what- 
soever." 

The  CouBT  ordered  the  case  to  be  remitted  to  the 
justices,  with  an  intimation  that,  if  the  order  of 
quarter  sessions  was  founded  on  the  Order  of  Privy 
Council  of  Jan.  20,  1864,  they  had  gone  beyond 
their  jurisdiction,  their  limits  being  confined  to  the 
removal  of  dung  likely  to  propagate  infection. 

Case  remitted. 


Isbotae  dang,  made  within  three  or  foar  days  or  a  week,  of 
aUadHMly  to  propogato  infeottonf— I  deoliae  to  answer  the 

Thomas  Carter,  on  his  oath,  saith: 

I  an  a  amtropotttan  police  aofsaaat,  No.  29  of  the  T  divi- 
*Mi,awloBBd  at  GhflBhont  Aboot  aeren  o*doelcin  the  even- 
m^el  Urn  Mth  Ifaaeh  I  aawa  horaadmwins  a  oart  laden  with 
hiw  jam,  with  tha  name  on  tha  cart  WilBan  WaOaos  Eaii. 
VhM  I  flrat  aaw  th«  eait  it  was  in  ttw  oonm^  of  Mfcidtaanr. 
n  yaaaed  tfareogh  tha  tolkgaSa  and  came  towarda  Wallham 
GSMn  lafeonpedtheeait;  itwas  tbninlheooantFof  Hert- 
lofd.  leaked  tha  driver  hia  name;  he  gave  it— -Henry  Toang- 
Biaa.  I  aaked  what  he  had  hi  hie  cart;  he  aaid,  *«8tablB 
daac:  Ibro«|^tttftaBHsriia7-mewa,OaTendiah-«qBara,  and 
laa  fobag  to  take  it  to  be  need  on  my  maetor^a  pramlaea  at 
WoRiday,  Weat  Jbd,  aad  I  wanaotftwara  I  was  doing  wrong.'* 
I  mw  it  waa  dug. 

For  the  defence  George  Smith,  upon  hie  oath, 

saith: 

I  sa  a  ooaohman  to  Mr.  WaOaoe^  and  live  at  No.  4,  Harley- 
mewa,  and  at  Wormley.  On  tha  16th  March  I  pat  aome 
Utter  Into  a  cart  of  my  maater^  It  waa  not  flRed  np  to  the 
te{>.  It  waa  not  likely  to  propagate  infection.  Twicea-weekl 
dear  tha  dnng  I  know  of  no  order  that  It  oonld  not  be 
nawved  into  Hertford.  The  hoiaea  were  hoalthy.  I  ahonld 
call  it  Utter.  It  waa  taken  from  nnder  the  horaea.  Sure  to  be 
hone  dung  in  it  It  ta  naed  for  Utter.  My  maator  llTea  in 
Hftriay-^trsat  Be  Mt  Wonnlay  on  the  lat  Nov.  He 
l^toadavBOBM 


Reg.  V,  ViABAKi. 

Vagrant  Act — Procuring  child  to  heg — Evidence  as 

to  age. 

On  informatiotii^nst  a  person  under  the  Vagrtmt  Act 
for  encouraging  a  child  to  beg,  the  magistrate  is  justi- 
fied in  disre^mUf^  the  statement  made  bg  the  child 
that  he  was  sixteen  gears  of  age,  that  being  the  onhf 
evidence  as  to  age,  i/  his  appearance  warranU  Ai» 
belief  that  he  is  a  diild  umkr  the  o^e  of  fourteen,  the 
question  of  age  being  one  of  fact  entire^  for  the  magis- 
trate. 

Appeal  under  the  20  &  21  Viet  e.  43,  againvt  a 
oonvictian  of  Antonio  Viasani  under  the  Vagrant 
Act  (6  Geo.  4,  c.  83),  s.  3,  "  Every  person  wandering 
abroad  or  placing  himself  or  herself  in  any  public 
place,  street,  highway,  oourt»  or  passage  to  beg  or 
gather  alms,  or  causing  or  procuring  or  encouraging 
any  child  or  children  so  to  do,  shall  be  deemed  an 
idle  and  disorderly  person  within  the  true  intent 
and  meaning  of  the  Act.** 

It  waa  proved  that  Viasani  caused  and  procured  a 
boy  named  Quiseppe  Basaini  to  beg  and  gather  alms 
contrary  to  the  statute,  but  it  waa  oontended  before 
the  magistrate  (Mr.  D'Eyncourt)  who  convicted 
that  the  boy  waa  not  proved  to  be  a  chUd  within 
the  meaning  of  ^e  atatute. 

The  boy  waa  a  native  of  Italy,  and  in  1865,  being 
too  young  to  travel  alone,  he  was  brought  to  this 
country  and  taken  direct  to  Viasani's  house  for  the 
purpose  of  being  sent  out  to  beg  and  gather  alms. 
V  iasani  lent  the  boy  a  guinea-pig  and  a  monkey,  and 
the  money  collected  by  the  boy  was  shared  between 
him  and  ViaaanL  The  bov's  father  waa  dead,  and 
there  wis  no  endenoe  of  the  boy's  age  beyond  his 
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MAGISTRATES'  OASES. 


Q.B.] 


Rbo.  v.  Backhouse. 


[Q.B. 


statement  on  beinf?  examined  as  a  witness  that  he 
was  sixteen  years  of  age.  From  his  appearance  ihe 
magistrate  considered  nim  to  be  about  twelve  years 
old,  and  a  child  within  the  meaning  of  the  Vagrant 
Act,  and  conyicted  Vlasani  for  enoonraging  the  boy 
to  beg.  This  conviction  was  confirmed  by  the 
Quarter  Sessions,  subject  to  the  opinion  oi  this 
•ourt 

It  was  contended  before  the  Court  of  Quarter 
Sessions  that,  if  the  boy's  own  statement  as  to  his 
age  was  not  to  be  taken,  there  was  no  legal  evidence 
of  his  age,  and  therefore  he  was  not  proved  to  be  a 
child.  On  the  other  hand,  it  was  contended  that  it 
was  a  question  of  fact  for  the  court,  and  that  the 
justices  were  entitled  to  judge  for  themselves,  from 
the  appearance  and  demeanour  of  the  boy,  whether 
or  not  he  was  a  child. 

The  Court  of  Quarter  Sessions  consisted  of  eight 

S'  Lstices,  and  they  were  unanimously  of  opinion  that 
assini  was  a  child  and  was  not  fourteen  years 
of  age. 

The  question  for  this  Court  was,  whether  the 
quarter  sessions  was  justified  in  so  finding  ? 

G,  Ttofkr  for  the  resp.— The  question  is,  whether 
there  was  evidence  that  the  boy  was  a  child  within 
the  meaning  of  the  Vagrant  Act.  When  before  the 
magistrate  the  boy  said  he  was  sixteen  years  old ; 
but  the  magistrate  did  not  believe  him,  and  from  his 
appearance  judged  him  to  be  a  child  under  the  age 
of  fourteen.  This  was  entirely  a  question  of  fact 
for  the  magistrate. 

Mbllob,  J.— The  boy  could  not  teU  his  own  age 
exactly. 

CooKBn£K,C.  J.— This  was  entirely  a  matter  of 
fact  for  the  magistrate  to  decide. 

Botcrnqtut  for  the  app.— There  was  no  legal  evi- 
dence bdore  the  magistrate  that  the  boy  was  under 
fourteen  years  old. 

MxLLOB,  J.— Whether  the  boy  was  a  child  or  not 
was  proved  by  the  view  of  him.  How  could  any 
conviction  under  this  Act  take  place  if  it  was  neces- 
sary to  produce  strict  legal  evidence  as  to  the  age. 

CocKBusN,  C.  J. — ^It  is  not  necessary  to  have 
strict  legal  evidence  of  age.  The  boy  thought 
proper  to  say  he  was  sixteen;  the  magistrate 
was  not  satisfied  with  his  statement,  but  on  the 
view  of  him  thought  he  was  a  duld. 


Lush,  J.  concurred. 


Omptcft'on  affirmed. 


Reo.  v.  Bagkhoubb. 

Pubiic  Health  Act  IS^-^Election  of  fHembera^Local 
board — Abtence  of  the  chairman. 

An  election  of  members  of  a  local  board  of  health  vndar 
the  Public  Health  Act  1848  (11  fl- 12  Vict,  c  63)  is 
void  if  the  chairman  of  the  local  boards  who  is  appointed 
by  the  Act  the  retwminff  officer^  is  absent  abroad,  and 
no  other  person  is  appointed  by  the  local  board  under 
sect.  21  to  be  the  returning  offiaerpro  hoc  vice. 

Quo  warranto  calling  on  the  deft  to  show  by 
what  authority  he  claimed  to  exercise  the  office  of 
a  member  of  the  local  board  of  health  of  the  town- 
ship of  Darlington,  Durham. 

Return: 

That  on  the  26ih  Sept  1864  six  memben  of  the  boud  went 
oat  of  office  and  an  election  of  six  membera  in  their  pUoe  was 
held,  and  the  chatrman  of  the  board,  Joaeph  Pease,  as  the 
returning  oilloer,  held  the  etoeiion ;  that  the  said  deft  was  then 
elected  as  one  of  the  six  membrai 


Replication: 

That  after  the  eald  notice  of  (he  aald  eleetloa  was  mib> 
Uflhed  b7  the  said  Joseph  Pease,  fas  alisented  hhnseir  from 
the  district  and  went  to  ueland,  and  remained  there  imtfl  long 
after  the  said  election;  and  that  hesi^ied  tiis  oertifloate  tliat 
the  deft  was  one  of  the  persons  who  had  been  elected ;  and 
that  he  did  not  attend  at  the  oflloe  of  the  local  boaid,  and 
did  not  aeoertain  the  yaliditr  of  the  TOtes  nor  cast  op  tiie 
same,  bat  wholly  absented  hunaelf  from  the  said  oflloe  and 
saffered  other  peraons  to  ascertain  the  vaUditj  of  thoTotn, 
and  cast  ap  the  same  and  aeoertain  the  nmnber  of  rotes  for 
each  candidate,  and  the  said  Joaeph  Pease  oertifled  the  eaadl> 
dates  who  had  obtained  the  greatest  namber  of  Totes  neiely 
on  the  faith  of  the  report  of  soeh  perMns. 

Rejoinder : 

That  tiie  local  board  before  the  election  app(rfnted  two 
persons,  H  Dnnn  and  W.  Hildrath,  to  assist  ana  attend  npon 
the  chairman  in  oondoctlng  and  completing  the  ssid  election; 
and  the  said  chairman,  who,  from  a  defect  in  his  eyesl^t,  was 
unable  by  pereonal  examination  of  the  rate-books,  or  odier 
books  or  documents,  to  ascertain  the  yalidity  of  the  Totes  or 
personally  to  oast  them  m,  condacted  the  said  election  by  flie 
eald  H.  Dunn  and  W.  Hudreth,  who  did  all  the  varioas  sets 
required  under  ibe  instructions  and  directfons  of  the  chaixoiSB. 

Demurrer  thereto. 

The  following  sections  of  the  Public  Health  Act, 
11  &  12  Vict.  c.  68,  are  material : 

Sect.  21  enacts. 

That  at  evenr  election  by  owners  of  property  ai^  Tale- 

Eayere  under  this  Act,  the  chairman  of  the  IocmI  board  of 
eaith,  or  In  caae  of  the  Ihrst  election,  soch  penon  as  shaQ  1» 
appointed  by  order  of  Her  Majesty  in  Oooncil,  or  by  prori- 
siooal  order  of  the  General  Board  of  Health  (aa  the  case  nay 
require),  shall  have  the  powers  end  perform  the  dntlee  TeslM 
in  or  imposed  upon  the  said  chairman  by  this  Act  in  relatioo 
to  any  such  election,  and  shall  perform  all  otiier  dmies 
which  it  may  be  requisite  for  him  to  perform  in  condnrting 
and  completing  elections  under  this  Act ;  and  in  cass  the  oIBm 
of  chairman  shsll  he  yaoant  at  the  time  when  any  soeh  power 
or  duty  must  be  executed  or  perfonned,  or  in  cass  the  chair- 
man or  person  sppointed  as  last  aforesaid  from  iUneaa  or 
other  Buffleient  oanss  shall  be  nnabte  to  exerdae  or  disduuie 
such  powers  or  dutise,  or  shall  be  absantk  or  shall  refuse  to 
act,  some  other  person  who  shsll  be  uapotnted  (hi  ease  of  tbe 
first  election)  by  smsh  order  in  oounnl  or  nrovisional  order 
or  (In  any  other  cass)  by  the  local  board  of  health  shall  exe^ 
dse  or  perf  onn  such  of  the  ssid  powers  aad  dntiss  as  dm 
remain  to  be  ezerelsed  or  performed,  and  the  ssid  local  board 
or  (In  case  of  the  first  election)  the  person  appointed  by  soeh 
order  in  council  or  proTlsional  order  shall,  before  or  daring 
the  election,  ^ipolnt  a  competent  number  of  penons  te  aatist 
and  attend  upon  the  chairman  or  the  person  so  sKiointed  (as 
the  case  may  require)  in  conducting  and  completiag  the  aaaie. 

Sect  27  enacts : 

That  the  chainnaa  shall,  on  the  day  immediately  foOovlBg 
the  dav  of  the  election,  and  on  as  many  days  ImmwHalnly 
sQOceeaing  as  mar  be  necessary,  attend  at  the  odBoe  of  ttaa 
local  board  of  health,  and  asosrtain  the  Talldlty  of  the  toIob 
by  an  eocamlnation  of  the  rate-books,  and  soch  otiier  books 
and  documente  as  he  may  think  neceesary,  and  by  examining 
such  persons  as  he  may  think  flt^  and  he  shall  cast  up  such  of 
the  Yotes  as  he  shall  find  to  be  Talid,  and  to  have  been  dob 
given,  collected,  or  reoelTed,  and  ascertain  the  number  of  aan 
TOtes  for  each  candidate,  and  the  candidates  to  the  number  to 
be  elected  who,  being  duly  qualified,  shall  hare  obtained  the 
greatest  number  of  TOtes  shall  be  deemed  to  be  elected,  sad 
shall  be  oertifled  as  such  by  the  said  chainnaa  under  hh 
hand,  and  to  each  person  so  elected  the  said  chairman  abaH 
send  or  deliver  notice  ot  such  election,  and  the  said  cbalrmaa 
shall  also  cause  to  be  made  a  list  contafaiing  the  namea  of  the 
candidates  together  with  (in  case  of  a  conteat)  the  nnmber  of 
votes  given  for  each,  and  the  namee  of  the  persona  eleela^ 
and  shall  sign  and  certify  the  same,  and  shall  oelirer  soeh  M, 
together  with  the  nomination  and  voting  paper  whidi  he  shall 
have  received,  to  the  local  board  of  health  at  their  lint  or 
next  meeting  (as  the  case  may  be),  who  shall  cause  the  same 
to  be  deposited  in  their  oOoe,  and  the  same  shall  during  offlee 
hours  thereat  be  kept  open  to  public  inspection,  together  with 
all  other  documente  relating  to  the  election,  for  six  mondn 
after  the  election  shall  have  taken  place,  without  fee  or 
reward ;  and  the  said  chairman  ahall  caose  such  list  to  ha 
printed,  and  copies  thereof  to  be  afflxed  to  the  usual  ptaeea 
for  aiBxixig  notices  of  narochial  business  wititin  the  paits  for 
which  the  election  ahall  have  been  made. 

Pickerina,  Q.  C.  (Quata,  Q.  C.  with  him)  in 
support  of  the  demurrer. — The  question  raiaed  on 
the  record  is,  whether  the  election  was  ayoided  by 
the  absence  of  the  chairman  of  the  local  board  in 
Ireland,  and  whether  he  could  conduct  the  electioD 
by  deputy.  Two  persons  were  appointed  under 
sect  21  to  assist  and  attend  npon  die  chairman  in 
conducting  and  completing  the  etoction.   The  point 
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wai  nifled  in  the  Bail  Court  before  Crompton,  J^  on 
the  motion  for  the  quo  warratUa,  and  ne  was  of 
odnion  that  the  election  was  a  Toid  one :  (Beg  t. 
iaekkmrn,  12  L.  T.  Bep.  N.  8.  679.)  By  aect. 
21  the  chaimuui  is  made  the  returning  officer,  and 
hit  dntlea  are  judidal,  and  he  cannot  act  by 
dqpnty. 

Mwmiy^  Q.  C.  (i2eto  with  him)  in  support  of  the 
rejoinder. — ^The  question  is,  whether  the  candidate 
having  Uie  majority  of  good  votes  is  not  to  exerdse 
the  office  because  of  the  absence  of  the  chairman  at 
the  election.  Sect  26  does  not  require  the  chairman 
to  collect  the  votes,  but  he  is  to  cause  the  votes 
to  be  collected.  Under  sect.  27,  if  he  is  incapable  of 
performing  the  du^  of  retumiag  officer,  or  is  ill, 
may  not  the  persons  appointed  to  assist  him  act  for 
him? 

Mbllob,  J. — Id  the  performanoe  of  the  acts  to  be 
done  by  tfaie  returning  officer  under  sect  27,  a  diB- 
oetion  is  entrusted  to  him,  which  he  must  personally 
exercise. 

Lush,  J.~The  language  of  sect  27  is  different  td 
that  in  sect  26.  The  acu  are  to  be  done  by  him 
not  that  he  shall  cause  them  to  be  done. 

CocKBURN,  C.  J.~In  case  of  absence  or  illness  of 
the  chairman,  another  person  is  to  be  appointed 
returning  officer  by  the  local  board  (sect  21),  which 
has  not  been  done  here. 

Judgment  for  Ms  jjtroBtcutor, 


Thundaof,  Nov.  22. 

Rbo.  v.  Thb  Justices  of  Llanfillo, 
Bbjbcknockshirb. 

Paith  fsnemsnto— 59  Geo.  3,  &  12,  s.  24—Di^naed 
tide — Power  of  justices  to  adjudicate, 

AUhough  OS  a  rule  justices  at  petty  sessions  haoe  no 
jurisdiction  to  inquire  into  any  case  involving  a  title 
to  real  property !  yet,  when  by  statute  they  are  em- 
powvedLto  ascertain  a  certain  fact  which  necessarify 
such  a  question,  their  jwrisdiction  remains. 


BytheSd  Geo.  8,  c.  12,  s.  24,  it  is  enacted  that  if  any 
person  who  shaR  have  been  permitted  to  occupy  any 
tenement,  jr.  bekmgina  to  any  parish  for  the  nabita' 
tion  of  the  poor,  or  who  shall  Juwe  unlawful^  intruded 
himself  into  any  such  tenement,  fv.,  shall  refuse  to 
quit  ike  same  and  deliver  up  the  possession  to  the  parish 
officers,  two  justices,  t^pon  complaint,  may  swnmon  the 
party,  and  tqixm  his  appearance  they  are  to  proceed  to 
near  ctnd  determine  the  matter,  and  if  they  shall  fnd 
-  and  adjmthe  the  same  to  be  true,  then  oy  warrant  under 
their  nanas  and  seals  they  are  to  cause  possession  of 
the  premises  to  be  delivered  to  the  parish  officers : 

Held,  that  under  the  foregoing  enactment  the  justices  have 
power  to  hear  and  determine,  notwithstanding  the  party 
in  possession  dilutes  the  title  of  the  parish  officers  to 
the  premises. 

This  was  a  motion  for  a  certiorari  to  remove  into 
this  court  a  warrant  granted  by  two  justices  acting 
for  the  division  of  Llanfillo,  Brecknockshire,  giving 
possession  of  certain  cottages  idleged  to  be  parish 
property  to  the  parish  authorities,  on  the  ground 
that  the  said  warrant  was  granted  without  juris- 
diction. 

By  sect  24  of  the  59  Geo.  3,  c  12,  it  is  enacted. 

That  if  any  pendn  who  sfaall  have  been  permitted  to  oocnpy 
lay  pariah  or  town  hooee,  or  any  other  tenement  or  dwellixig- 
hoofle  belonging  to,  or  provided  by,  or  at  the  ohaige  of  anv 
Wriah  for  uie  habitaaon  of  the  poor  thereof,  or  who  sh^l 
nave  unJawfolly  intruded  himself  or  henelf  into  any  sooh 
hooae,  tenement,  or  dwelUng-hooee,  or  into  any  hooee,  tene- 
ment, or  herodituoent  belonging  t3  sneh  partsb,  shall  refuse 


or  neglect  to  qnit  the  tame  and  deliTer  op  the  poeieiiton 
thereof  to  the  chorohwardene  and  overaeenof  the  poor  off 
any  eoeh  pariah  within  one  month  after  notlee,  and  diunand 
in  writing  for  tfaat  pnrpoee,  eigned  by  soch  chnrohwardens 
and  overseen,  or  the  major  part  of  them,  ahall  have  been 
delivered  unto  the  pereon  in  poaseeeion,  or  in  his  or  her 
abeenoe  alBzed  on  some  notorloua  part  of  the  premiaee,  it 
ahall  be  lawful  for  any  two  of  Her  lIaJeaty*a  justloee  of  the 
peace,  upon  complaint  to  them  made  oy  one  or  more  of  the 
ohurohwardena  and  overaeen  of  the  poor  of  the  pariah  in 
whioh  any  anoh  hooae,  tenement,  or  dwelling  ahall  be  aitnat^ 
to  iasue  their  aununona  to  the  peraon  againat  whom  auoh 
complaint  shall  be  made  to  appwr  before  aoch  Justioee  at « 
time  and  place  to  be  appohited  by  them,  and  to  oaoae  anoh 
anmmona  to  be  delivered  to  the  pftr^  againat  whom  the  com- 
plaint ahall  be  made  .  .  .  and  aoch  joatioea  are  hereby 
empowered  and  required,  upon  the  appearance  of  the  deft 
...  to  proceed  to  hear  ud  determine  the  matter  of  anoh 
complaint,  and  if  they  shall  find  and  adjudge  the  aame  to  be 
troe,  then  by  warrant  nnder  their  banda  and  aeals  to  oanae 
poBMsaion  of  the  nramiaea  in  qneatlon  to  be  deliyered  to  the 
ehurchwardena  and  overaeera  of  the  poor  of  the  pariah  or  to 
some  of  them. 

The  application  was  made  upoii  certain  facts, 
alleging  that  the  party  in  possession  of  the  premisea 
had  a  lend  title  to  them,  and  that  the  claim  of  the 
parish  officers  was  unsubstantiaL 

H.  Matthews,  in  moving  for  the  rule,  contended 
that  the  statute  in  question  does  not  give  the  justices 
a  power  to  decide  upon  questions  involving  a  title 
to  real  property,  but  was  intended  merely  to  empower 
them  to  give  possession  of  premises  which  are  un- 
questionably parish  property  : 

R.  V.  The  Justices  of  Middlesex,  7  DowL  767; 

A  V.  BoUon,  1  Q.  B.  66 ; 

A  y.lns^uun,  19  L.  J.  189,  Q.  B. 

H.  James,  who  was  prepared  to  show  cause  in  the 
first  instance,  was  not  called  upon. 

CocKBCRir,  C.  J. — I  think  that  there  should  be  no 
rule  in  this  case,  upon  the  ground  that  the  justices 
were  not  ousted  of  their  jurisdiction  by  the  fact  of 
the  title  to  the  premises  coming  in  question.  The 
rule  which  prohibits  justices  from  adjudicating  upon 
questions  of  title  cannot  apply  where  by  statute 
they  have  a  duty  cast  upon  them  to  inquire  into 
that  question.  I  am  very  far  from  saving,  where 
certain  things  are  required  to  be  upheld  by  evidence, 
in  order  to  warrant  the  magistrates  in  issuing  a 
warrant  or  making  an  order,  or  whatever  the  par- 
ticular subject  may  be,  that  if  they  proceed  to  deal 
with  the  facts,  or  any  fact  essential  to  the  establish- 
ment of  the  matter  before  them  as  proved,  when  in 
point  of  fact  there  is  no  evidence  whatever  to  prove 
it,  this  court  will  not  under  such  circumstances 
consider  they  have  acted  without  jurisdiction,  and 
control  the  ezeroise  of  their  authority ;  but  it  is  a 
very  differont  thing  whero  a  fact  is  to  be  proved 
which  is  of  the  very  essence  of  the  inquiry,  and 
thero  is  evidence  beforo  the  magistrates  upon 
the  one  side,  and  evidence  upon  the  other.  In 
that  case  I  should  be  far  from  saying  that 
because  we  might  see  reason  to  think  that,  if 
they  have  drawn  a  conclusion  one  way,  it  would 
have  been  better  to  have  drawn  it  the  other, 
we  aro  to  take  upon  ourselves  to  control  the 
exercise  of  their  jurisdiction  as  regards  their 
inquiring  into  that  matter  or  fact.  There  is 
not  only  no  authority  for  such  a  proposition,  but  I 
think  it  is  contrary  to  the  established  principle  of 
the  court.  In  aU  cases  in  which  a  collateral  matter 
becomes  the  subject  of  inquiry,  and  in  such  collateral 
matter  they  proceed  without  evidence  to  give  them- 
selves jurisdiction  by  finding  facts  which  £ey  are  not 
warranted  in  finding,  the  court  will  review  their 
finding,  and  if  they  have  improperly  given  them- 
selves jurisdiction,  will  set  aside  their  proceedings. 
But  where  the  question  is  a  material  element  in  the 
consideration  of  the  matter  they  have  to  determine, 
where  ther  have  exercised  their  judgment  as 
judges  of  the  fact  and  have  decided  it  on  a  conflict 
of  evidence,  there  it  is  contrary  to  principle  and 
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pnctioe  tbat  thU  court  should  interfere,  aad  ia 
holding  thifl  huignage  I  think  I  «m  speftkiag  con- 
sistently iridi  the  judgment  of  the  court  in  the  caee 
of  Seg,  Y.  BoiUm,  It  seems  to  be  the  Tiew  of  the 
judgmfiit  there,  that  where  the  question  was  one 
of  fact  for  the  jostices,  and  CTideiaoe  was  giren  on 
the  one  side  and  the  other,  whatever  might  he  the 
case  in  which  the  court  would  interfere,  they  would 
■ot  inteif ere  where  tiie  question  is  one  of  fact.  I 
think  that  it  Ihe  principle  we  Aould  proceed  upon 
when  called  upon  to  review  the  decision  of  the 
HMigistrates  in  nutters  where  they  have  exercised 
a  summary  jurisdlctaon.  Therefore  I  think  there 
ought  to  be  no  rule. 

Msi.Lom,  J. — I  am  entirdiy  of  the  same  opinion. 
I  think  the  whole  question  depends  on  what  the 
statute  itself  prescribes  ae  constituting  the  offence. 
If  the  statute  in  constituting  the  offeoee  renders 
some  inquiry  into  it  necessary,  as,  for  inirtanre,  in 
the  case  before  us,  in  wfaidi  the  words  are,  "  if  any 
person  who  shall  have  been  permitted  to  occupy 
any  paijsh  or  town  house,"  the  magistrates  must 
asoertain  and  detennlne  whether  it  was  a  parish  or 
town  house  within  the  meaning  of  the  section, 
nierefoie,  if  there  was  eyideoce  on  both  sides  on 
wliich  the  magistrates  might  come  to  tiiat  conclu- 
sion, I  think  we  cannot  interfere  simply  because  we 
thii^  the  evidence  preponderated  the  other  way.  If 
there  wss  evidence  to  found  the  jurisdiction  the 
magistrates  must  go  on  where  it  is  an  ingredient  in 
the  offence,  and  they  must  determine  the  title  if  it 
is  a  necessary  ingredient.  It  is  very  distinguish- 
able from  the  case  in  which  a  limited  jurisdiction 
depends  on  the  finding  of  the  facts.  In  those  cases 
we  have  acted  upon  Uie  rule  that  the  magistrates 
cannot  give  theooselves  jurisdiction  by  an  erroneous 
finding  upon  a  matter ;  but  it  is  entirely  different 
where  it  is  a  very  ingredient  of  the  offence  itself.  I 
need  not  do  more  than  say  that  Bex  v.  Daymanj 
26  L.  J.  128,  K.  C,  appears  to  proceed  upon  a  dis- 
tinotion  that  it  was  an  essential  matter  to  be 
determined  whether  it  was  a  new  street  or  not. 
However,  the  cases  are  unanimous  that  where 
it  is  said  there  has  been  an  erroneous  decision, 
it  is  a  matter  essential  to  the  determination  of 
the  offence.  I  do  not  think  that  Mr.  Matthews 
can  point  out  any  case  where  there  has  been 
any  real  difference  of  opinion ;  I  therefore  think 
that  in  this  case  it  is  essentially  necessary  for 
the  justices  to  make  the  inquiiy  on  which  they 
entered,  and  we  cannot  interfere  with  their  finding, 
even  if  we  thought  the  evidence  preponderated  the 
other  way. 

Shes,  J. — ^I  am  also  of  the  same  opinion.  The 
object  of  the  Act  of  Parliament  seemed  to  be  to 
provide  a  summary  remedy  for  a  great  inconve- 
mence,  the  inconvenience  of  persons  who  have  been 
occupying  pariah  houses  ot  houses  built  for  the 
habitation  of  the  poor,  or  persons  who  have  intruded 
into  such  houses,  and  continued  there  against 
the  will  of,  and  disregard,  the  overseers  and 
churchwardens  who  have  given  them  notice  to 
quit.  It  provides,  for  the  purpose  of  remedying 
tiiat  evil,  that  a  notice  shall  be  given  by  the 
churchwardens  and  overseers  to  sudi  persons  as 
have  been  permitted  to  occupy  the  parish  houses, 
and  tliat  if  the  party  to  whom  such  notice  has  been 
so  given  continue  to  occupy  for  a  month  after 
such  notice,  the  churchwarden  shall  be  empowered 
to  make  complaint  to  the  justices,  and  the 
justices  shall  be  empowered  to  require  the 
appearance  of  the  deft.,  and  upon  proof  on 
oath  that  such  summons  has  been  served,  to 
proceed  to  hear  and  determine  the  matter  of  such 
complaint.  There  can  be  no  complaint  at  all 
unless  the  house  in  which   the  persons   whom 


it  is  sought  to  eject  had  intruded,  or  in  whidi. 
they  continued  after  notice  to  quit,  be  a 
parish  house.  The  words  are  "parish  hoaaa 
or  houses  to  be  provided  by  the  chuchwardena  or 
overseers  for  the  halutation  of  the  poor."  Therefore 
it  was  a  necessary  matter  to  be  inquired  into, 
because  in  this  section  it  is  said  the  juatioea 
shall  hear  and  determine  the  matter  of  such 
complaint,  and  if  thcrf  shall  find  and  adjudge  the 
ssBoe  to  be  trae,  then  by  warrant  under  tbeir 
hands  and  seals  they  shall  cause  possessioa  of  tke 
premises  in  question  to  be  delivered  to  the  ciwirc^ 
wardens  and  overseers ;  and  this  they  are  leqnisedi 
to  do  without  any  appeal  from  their  decision ;  and^ 
indeed,  an  appeal  from  their  decision  would  entirely 
frustrate  the  object  of  the  Act,  which  provides^  ft 
smnmary  remedy  in  a  short  time,  and  I  cannot  das- 
tingmsh  this  case  from  the  case  of  Beg,  v.  BoUon,  in 
which  it  was  decided  to  be  sufficient  to  give  the 
magistrates  jurisdiction,  that  the  complaint  made  to 
them  was  a  matter  which,  in  the  words  of  the  Act  of 
Parliament,  if  proceeded  upon,  would  bring  it  within 
their  jurisdiction,  and  that  though  it  should  appeal* 
upon  a  more  full  examination  of  the  evidence  before 
the  magistrates  that  their  conclusion  was  not  wholly 
satisfactory,  yet,  if  there  is  evidence  before  them  on 
which  they  might  arrive  at  the  conclusion  to  which 
they  came,  that  this  court  ought  not  and  would  not 
interfere  with  their  decision.  If  there  was  no 
evidence  at  all  on  which  their  adjudication  was  pro- 
perly to  proceed,  they  would  be  acting  improperly, 
and  disregarding  in  fact  altogether  the  provisions 
of  this  section  of  the  Act  of  Parliament. 

Lush,  J. — I  am  of  the  same  opinion.  The  form 
of  the  information  is  not  bxought  before  us,  and 
therefore  I  presume  it  contains  a  statement  which 
on  the  face  of  it  brings  it  within  the  24th  section. 
If  so,  it  would  contain  a  complaint  of  the  deft, 
having  been  permitted  to  occupy  a  parish  house,  and 
having  intruded  himself  into  a  narish  house  after 
due  notice  given  him  to  quit,  and  he  refused  to  give 
it  up.  The  magistrates  were  bound  to  inquire  iato 
every  one  of  those  allegations,  and  aiBrm  or  disaffirm 
each  of  them.  They  act  upon  the  belief  that  they 
are  all  true,  and  there  is  no  appeal  given  in  the 
statute,  and  no  provision  as  there  was  ia  the  case  of 
Beg,  V.  Ingham  i  and  if,  in  fact,  when  the  title  comes 
into  question  every  one  of  these  aOegations  becomes 
an  inf^edient  in  the  matter,  and  the  magistrate  is 
bound  to  determine  them,  it  seems  to  me  to  be 
entirely  within  the  doctrine  laid  down  in  the  case  of 
Reg.  V.  BoUon,  There,  in  a  considered  judgment,  the 
Court  say :  "  Where  a  charge  has  been  well  laid  before 
a  mi^nstrate  on  its  face  bringing  itself  within  Ids 
Turisdiction,  he  is  bound  to  commence  the  inquiry ; 
m  so  doing  he  undoubtedly  acts  within  his  juris- 
diction, but  in  the  course  of  the  inquiry,  evidence 
being  offered  for  and  against  the  charge,  the 
proper,  or  it  may  be  the  irresistible,  condnsion 
to  be  drawn  may  be  that  the  offenoe  has  not  botft 
committed,  and  m  that  the  case  in  one  sense  waa 
not  within  the  jurisdiction.  Now,  to  leo^ve  afiBda^ta 
for  the  purpose  of  showing  this,  is  clearly  in  effect 
to  show  that  the  magistrate's  decision  was  wrong  if 
he  afflrme  the  charge,  and  not  to  show  that  he  acted 
without  jurisdiction ;  for  they  would  admit  that  In 
every  sti^  of  the  inquiry  up  to  the  oondusion,  be 
could  not  but  have  proceeded,  and  that  if  he  had 
come  to  a  different  conclusion,  his  judgment  of 
Bcquittad  would  have  been  a  binding  judgment,  and 
barred  another  prooeeding  fpr  the  same  offence.* 
And  they  go  on  to  say :  "  Upon  prindple,  therefore, 
affidavits  cannot  be  received  under  such  circum- 
stances. Tlie  question  of  jurisdiction  does  not 
depend  upon  the  truth  or  falsehood  of  the  charge^ 
but  upon  its  nature ;  it  is  determinable  at  the  oob- 
mencement,  not  at  the  coxxduBion  of  tiie inquiiy; 


MAaiSTBATI^'  OASES. 


267 

T  ■   '  '" 


Q-B.] 


Rbo.  v.  Bldbaxd. 


WR 


and  afBdavit^  to  be  reoeiTmble,  most  be  directed  to 
wbat  Appears  at  the  fonner  stagey  and  not  to  tiie 
hctB  diKloeed  in  the  progren  of  the  inqniiy." 
Ermf  word  of  that  aeems  to  me  to  be  8ttimgl3r 
applicable  to  tbe  preeent  case;  therefore  I  agree 
with  the  rest  of  the  oonrt  that  tbe  rale  ought  not  to 
be  granted. 

^^^^  No  rnk, 

Satmtia^  Nov.  24, 1866. 

RSO.  V,  BUZAHD. 

Ujmieipal  eoqMratiom--'I>iaqualifieaiion  ofcanekdaie — 
JSmigtiuiom^-'Qfio  wamaUo—Diocbdmer. 

Whore  a  party  who  isdecUdtoan  offioo  U  dimptaKfied 
and  another  elaims  the  offke  as  hamng  the  imfy  le^ 
voteSf  the  party  ao  ekcMcaxnoty  by  wuarebf  resigning 
his  office,  deprive  the  other  party  of  his  right  to  the 
advtmtage  which  a  judgment  of  ouster  tqaon  a  quo 
warranto  wiUgive  him, 

A.J  who  was  a  town  counciUor  of  the  borough  ofT,^ 
which  was  a  mumcipal  borough  within  the  5  ff  3 
Will  4,  c  76,  having  one  waraonfy,  was  also  mayor 
and  returning  officer  of  such  borouah^  and  on  the  1st 
Nov.  his  term  of  office  cu  oounciuor  expired  and  he 
was  re-elected,  B.  alao  was  a  candidate,  but  was  un- 
successful in  consequence  of  A.  polling  a  greater 
masher  of  votes.  A,  tnade  the  declaration  as  coun- 
dUor  required  by  the  Act,  but  finding^  that  he  was 
divfuaUped  by  reason  of  being  the  returning  officer,  he 
restgnedhis  office  on  the  9th  Nov.  On  the  12M  Nov. 
armh  nisi  was  obtained  for  a  quo  warranio  sn/wma- 
tion  against  him  for  exercising  the  office  of  town  coun- 
dBor  at  the  instance  of  B.,  who  was  rdator  and 
churned  to  be  dubf  elected: 

Held,  that  he  was  entitled  to  file  the  information,  for  that 
without  a  disclaimer  on  the  part  of  A.,  he  would  not 
he  entitled  to  a  mandmiue  to  be  admitted  to  the  office. 

This  was  a  role  calling  upon  Ifr.  Blizard  to  show 
eause  why  a  quo  warranto  ioFonnation  should  not  be 
ilsd  against  turn  for  exercising  the  office  of  town 
cooncilior  of  the  borough  of  l^kesbniT.    It  ap- 
pMTsd  that  Tewkesbury  is  a  mumcipal  borough 
within  the  operation  of  the  Municipal  Corporation 
Act  (5  &  6  WilL  4,  c.  76),  and  has  only  one  ward. 
Upon  the  1st  Nov;  last  the  annual  election  for  ooun- 
omn  took  place,  and  the  then  mayor,  Mr.  BUxanl, 
the  present  deft,  whose  term  of  office  as  a  town 
(MDnidUor  then  expired,  w«s  a  candidate  for  re-deo- 
taw.    There  were  four  oonndUonto  be  elected,  but 
tfaen  were  fire  candidates,  the  present  relator,  Mr. 
Moore,  being  one.    At  the  elecmon  the  mayor  and 
tiuee  otben  had  the  majooritij  of  Totes,  Mr.  Moore 
being  the  unsuooessful  candidate.     It  appeared 
fcom  the  affidavits  that  on  the  Saturdi^,  tKe  29th 
Oct.,  Mr.  Moore  eemed  Mr.  Blizard  witti  a  notice 
ts  the  eifect  that  as  he  was  mayor  he  was  ineUgiUe 
to  be  a  candidate^  and  that  votes  given  for  him 
would  be  thrown  away.  The  mayor  being  indispoeed 
did  not  attend  as  returning  officer  at  the  polling 
booth,  but  the  deputy  mayor  attended  for  him, 
except  that  during  an  nour  and  a  balf  in  the  middle 
of  the  day  the  mayor  himself  attended,  when  finding 
he  was  too  unwell  to  continue  he  withdrew,  and  left 
the  depu^  mayor  as  bis  deputy.    Tlie  return  of 
himaelf  and  the  three  others  was  made  as  being  duly 
elected,  and  he  subsequently,  and  before  the  9th 
Nor.,  made  the  declaration  required  by  sect.  50. 
Mr.  Moore  had  attended  to  qualify,  but  was  refused. 
Upon  the  9th  Not.  Mr.  Blixard,  finding  that  as 
ntvming  officer  he  was  disqualified  from  being 
^fected,  reugned  his  <^Boe  of  town  councillor,  pay* 
ing  lOL,  the  amount  provided  in  such  cases  by  the 
bye4aw8,  which  resignation  was  unanimoosly  ac- 
cepted by  the  oonndl.    This  rule  was  moved  for 
on  the  12th  Nor. 


P&weU,  (i,  C.  BOW  showed  cauM,  and  aiguedtfaati 
as  Mr.  Blixard  had  resigned  hie  offioe  before  this 
rule  was  moved  for,  the  mis  was  useless,  as  he  nd 
longer  held  the  office  from  which  it  was  the  object 
M  these  prooeedings  to  remoivehfaB.  Hie  was  stop|ied 
I7  the  Govt. 

Cksk,  Q.  C.(Z>owdesweU  with  him),  in  support  of  the 
rule,  argued  that,  as  the  relator  himself  claimed  the 
Beat,  inasmuch  as  the  votes  given  for  Mr.  Blizard, 
who  was  returning  ciBoor,  were  thrown  away 
(Beg.  T.  Owen,  28  L.  J.  316,  Q.  B.),  it  was  necessary 
that  Mr.  Blizard  should  disfJsim  the  office,  which  he 
could  only  do  upon  a  quo  warranio  information ;  that 
it  is  necessary  for  the  relator's  purpose,  as  he  claims 
the  seat,  that  it  should  appear  upon  record  that  Mr. 
Blizard  had  intruded  into  it,  and  that  a  mere  resig- 
nation was  no  admission  that  he  was  not  lawfully 
elected ;  that  a  writ  of  mandamus  would  not  do,  as 
a  return  might  be  made  to  it  that  Mr.  Blizard  was 
elected: 

Reg.  v.  Wardlow,  2  M.  ft  6.  76; 

Reg.  v.  Morton,  4  Q.  B.  146; 

Reg.  T.ffarthu,  2  £11.  «  Bhu  143; 

Reg.  ▼.  Eamshaw^  8  £1L  ft  Bla.  143,  il  c  ;t 

^.  Y.  Sidney,  2  Low,  Max.  ft  PoL  149. 

P&well,  Q.  0.  was  heard  in  reply. 

CocKBUBX,  C.  J. — ^I  am  of  opinion  that  this  rule 
should  be  made  absolute.  At  first  I  certainly  en- 
tertained a  strong  opinion  that  the  rule  was  unne- 
cessary and  dio^d  therefore  be  discharged ;  trat  I 
am  bound  to  admit  that  Mr.  Dowdeswell's  argu- 
ment has  convinced  me  that  it  should  be  made 
absolute.  In  an  ordinary  case,  if  a  man  is  elected 
and  discoYers  tliat  he  is  not  qualified,  I  am  far 
from  saying  that  a  proceeding  by  quo  warranto  is 
necessary  in  order  to  diYOSt  him  of  Ids  office.  'Hie 
cases  cited  have  mostly  been  where  the  party 
elected  has  resigned  his  office  after  proceedings  haYO 
been  commenc^  against  him.  I  do  not  decide  with 
reference  to  those  cases.  In  this  case  the  facts  are 
Yery  different.  If  the  purpose  of  this  application 
were  merely  to  procure  a  Yacanpy  in  the  office,  I 
should  be  of  opinion  that  a  resignation  would 
accomplish  that  object  as  effectually  as  a  qw  war" 
ranto  information.  But  here  the  proceedings  are 
instituted  by  a  relator,  who  not  merely  questions 
the  quslification  of  the  psrty,  but  claims  the  offioe 
himself.  He  gives  notice  of  his  design,  and  says 
that  the  Yotes  giYon  for  his  opponent  are  throvni 
away,  and  that  the  effect  is  to  place  him  in  his  posi- 
tion. Now,  to  enable  Mr.  Moore  to  obtain  that 
position  and  be  admitted,  it  must  necessarily  be 
assumed  that  there  noYcr  was  an  election  of 
Mr.  Blizard  at  alL  A  resignation  implies  that 
he  has  been  elected,  for  a  nsaa  cannot  be  said  to 
resign  an  office  to  which  he  has  not  been  elected, 
and  to  receive  a  resignation  is  also  to  assume  that 
the  party  has  been  elected.  To  refuse  this  rule, 
therefore,  would  be  to  deprive  Mr.  Moore  of  the 
adYantage  to  which  he  is  entitled,  and  be  merely  to 
driYe  h&  to  a  new  election.  I  admit,  therefore^ 
that  Mr.  Dowdeswell  is  right  in  saying  that  it  is  an 
act  of  justice  to  Mr.  Moore  to  make  this  rule 
absolute.  He  has  a  right  to  a  judgment  wliidi 
shovrs  that  Mr.  Blizard  was  an  intruder  into  the 
office,  whereupon  he  can  come  to  this  court  for  a 
moiM&Mnis  to  be  himself  admitted.  The  rule  will  be 
made  absolute  accordingly  unless  Mr.  Blizard  under- 
takes at  once  to  disclaim.  As  regards  the  costs,  it 
seems  that  1^.  Blizard,  as  soon  as  he  became  aware 
that  he  really  was  disqualified,  did  all  in  his  power 
to  diYest  himself  of  his  office;  it  is  hardly  fair, 
therefore,  that  he  should  be  saddled  witii  the  costs 
of  this  rule.  I  think  the  only  costs  he  should  be 
called  upon  to  pay  are  Uiose  iiMStdent  to  the  dis- 
cUimer. 
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Thb  Matok  of  Hbrbvoed  O.  MOAtOX. 


[a  p. 


Luta,  J. — I  entirely  agree  with  my  Lord.  I 
certainly  at  first  thou|^t  that  this  rule  was  naeless, 
hat  I  am  conrinoed  that  it  is  otherwise.  As  Mr. 
Moore  himself  claims  the  oiBce  a  mere  resignation  is 
not  sufDcient,  and  he  is  entitled  to  a  disclaimer  from 
Mr.Blinrd. 

Hub  flfttoJMftfi 


OOTJBT  OF  OOMHOH  PLBAS. 

Imported  by  If.  Hatd  and  If.  Gbahaic,  Eaqn., 


»f 


Monday,  Nov,  12,  1866. 
Tbb  Mayor  of  Hbbeford  v.  Mortov. 

^*  -•  T^  ■  ^  X     •  ^ 

fjOipWunon     OOTQmyl^^AJampa^^AKfmril  KO. 

A  corporation  included  in  ufords  **per$on  or  persons. 
Money  pctidhy  a  corporation  out  of  the  borough  fund 
induaed  in  words  ^private  expense," 

Under  a  local  Act  a  summary  remee^  was  provided 
against  a  person  acddentallp  damaging  a  tamp  and 
pillar  attached  thereto,  which  had  been  setup  by  any 
person  or  persons  at  his  or  their  private  expense,  or 
which  bekmgedto  the  company  supplying  the  gas : 

Seld,  that  the  Act  applied  to  a  lamp  and  pillar  set  up 
by  a  corporation,  although  the  gas  was  provided  by 
contract  oetween  a  company  and  the  corporation. 

This  was  a  case  stated  under  the  2nd  section  of 
20  &  21  Vict  c.  48|  by  justices  at  petty  sessions,  for 
the  opinion  of  the  court. 

A  complaint  had  been  preferred  by  the  sunreyor 
of  the  city  of  Hereford,  on  behalf  of  the  mayor, 
aldermen,  and  citizens,  against  the  resp.,  that  he 
**  did  break  a  lamp  and  pillar  belonging  thereto,  and 
did  not,  upon  demand  by  the  Hereford  Gas  Com- 
pany's superintendent,  make  satisfaction  for  the 
damage  done,  contrary  to  the  form  of  the  statute  in 
•uch  case  made  and  provided."  This  complaint  was 
heard  and  dismissed  by  the  justices.  It  was  ad- 
ndtted  that  the  resp.  did  accidentally  and  without 
negligence  break  a  lamp  and  pillar,  which  had  been 
purdbiased  by,  and  was  the  property  of,  the  apps., 
and  that  the  amount  demanded  for  compensation 
had  not  been  paid. 

The  59th  section  of  an  Act  for  lighting  with  gas 
the  city  of  Hereford  and  the  suburbs  and  liberties 
thereof,  5  Geo.  4,  c.  77,  enacts, 

Tb«t  if  say  peraon  or  parsons  shall  oarelsasly  or  aoci- 
dontally  break,  destroy,  throw  down,  damage,  or  Injure  any 
lunp  or  lamps  bang  out,  set  up,  or  belonging  to  the  said  com- 
pany, or  by  any  person  or  persons  at  his,  her,  or  their  private 
expense,  or  any  pipei  pillar,  pedestal,  post,  plug,  or  other 
apparatns,  matter,  or  thmg  belonging  thereto,  or  to  the  said 
company  .-  .  .  and  shall  not  npon  demand  by  the  said 
company,  or  their  clerk,  or  superintendent,  or  other  person 
m  persons  anthorised  by  them,  make  satisfaction  for  the 
damage  done  .  .  .  then  and  in  every  each  case  It  shall 
and  may  be  lawfnl  to  and  for  the  ma^r,  or  any  one  or  more  jus- 
tice or  jnstioes  of  flie  said  dty  of  mreford,  and  he  or  they  is 
and  an  hereby  empowerod  and  required,  upon  complaint  to 
him  or  them  made,  to  summon  before  him  or  them  Uie 
party  or  parties  against  whom  the  complaint  shall  be  pre- 
ferred, and  upon  hearing  the  allegations  and  proofs  on  both 
■ides,  or  on  nonHkppearance  of  the  par^  or  parties  so  com- 
plained against,  to  proceed  ex  parU^  and  to  award  such  sum 
or  sums  of  money,  by  way  of  satisfaction  to  the  said  com- 
pany, or  to  such  oUier  person  or  persons  (as  the  case  may  be 
•nd  require)  for  such  damage  or  excess,  as  such  mayor, 
jostloe,  or  Justices  shall  think  reasonable. 

By  the  Gasworks  Clauses  Act  1847  (10  &  11  Vict. 

c  15),  sect  20, 

Erenr  peison  who  shall  carelessly  or  accidentally  break, 
throw  down,  or  damage  any  pipe,  pOlkr,  or  lamp  belonging  to 
the  undertakers  or  under  their  control,  shall  pay  such  sum  of 
money  by  way  of  satisfaction  to  the  nndertakers  for  damage 
done,  not  exoeeding  6Ly  as  any  two  justices  or  the  sheriff  shall 
think  reasanablA 

And  by  the  interpretation  clause  of  this  Act, 

The  expression  **  the  undertakers  **  shall  mean  the  peisons 
by  the  special  Act  authorised  to  construct  tiie  gasworks. 

It  is  provided  liy  the  Hereford  ImproTem^t  Act 


1864  (17  A^ct.  c  31),  sect  99,  that  the  Gasworks 
Clauses  Act  1847  (with  the  exception  of  some  of 
the  provisions)  be  incorporated  with  that  Act^  and 
that  the  word  undertidcers  shall  mean  the  corporation. 
By  the  100th  and  101st  sections  the  corporation  is 
enabled  to  purchase  or  lease  the  gasworks  and  other 
property  of  the  gas  company  constituted  by  the  Act 
of  1824.  It  was  admitted  by  the  i^ps.  that  they  had 
not  purchased  the  gasworks  referred  to  in  these 
sections,  but  that  they  contracted  with  the  Hereford 
Gas  Company  for  the  supply  of  gas. 

The  questions  for  the  court  were,  whether  the 
words  "person  or  persons  "  in  the  69th  section  of 
6  Geo.  4,  c  77,  can  include  a  corporation,  and  whether 
the  word  "undertakers  "  can  be  interpreted  to  mean 
the  apps.  under  the  dfcumstances. 

Harrington  (with  him  Coleridge,  Q.  C.^  argued 
for  the  apps.  against  the  dismissal  of  themxormatioa 
by  the  justices,  that  although  the  69th  section  is  not 
fframmatically  constituted,  it  is  sufficiently  clear  to 
justtfv  theconvictioninthis  case;  that  inconvenience 
would  result  if  persons  only  meant  individuals,  and 
that  tradesmen  and  others  would  have  a  remedy  of 
which  the  corporation  would  be  deprived.  Secondly, 
the  18th  section  of  the  Gas  Clauses  Act  1847  glTes 
power  to  undertakers  to  provide  lamps  and  piDars, 
and  as  the  corporation  had  exercised  this  power  tfaey 
were  undertakers  within  the  meaning  of  that  Act, 
at  least  so  far  as  the  protection  of  their  proper^  is 
provided  for. 

Before  the  counsel  for  the  apps.  had  oondndedy 

Cooke,  Q.  C.  (witii  him  J.  0.  Griffits)  was  called 
on  by  the  Court  for  the  resp.— He  contended  that 
this  was  not  a  question  as  to  whether  the  apps. 
should  suffer  damage  caused  by  an  accident  or  not» 
as  a  remedy  was  certainly  open  to  them  in  the 
County  Court,  but  whether  they  had  a  right  to  fiiis 
summary  jurisdiction  for  reoompence.  Although  the 
corporation  may  be  held  to  be  included  in  the  words 
"  person  or  persons,"  the  corporation  cannot  be  said 
to  put  up  lamps  at  theur  own  private  expense. 

The  CouBT  stopped  Harrington  upon  his  beginning 
to  reply. 

Ekle,  C.  J.— I  am  of  opinion  that  the  caae  must 
be  sent  back  to  the  justices.  The  information  was 
founded  upon  an  aoadental  breaking  of  a  lamp  and 
pillar  within  the  dty  of  Hereford;  and  the  qiiesti<m 
for  us  is,  whether  the  6  Geo.  4,  c  77,  s.  69.  gives  the 
corporation  a  right  to  recover  damages  under  such 
circumstances.  I  think  it  does.  The  words  npon 
which  the  matter  turns  are  "  set  up  at  his  or  thdr 
private  expense."  The  lamps  bdong  to  the  apps., 
and  were  set  up  by  the  funds  belonghig  to  them  in 
their  corporate  capacity.  The  statute  could  not 
have  been  intended  to  give  less  protection  to  the 
corporation  than  to  private  individuals. 

WiLLSS,  J.  concurred. 

Btlbs,  J.— I  am  of  the  same  opinion.  This  case 
falls  within  the  very  words  of  tne  Act.  Persons 
are  by  Blackstone  divided  into  natural  and  artifidal, 
and  uie  latter  includes  corporations.  T^e  enactmqiit 
is  one  under  which  a  psrty  injured  is  to  obtain 
recompence,  therefore  the  wonls  private  expense 
should  be  interpreted  broadly. 

KxjLTZKo,  J. — ^I  am  of  the  same  opinion.  The 
object  of  the  Act  is  dear,  namdy,  to  protect  the 
lamps  belonging  to  the  corporation  as  well  as  those 
of  any  other  person.  The  question  is,  whether 
there  is  anything  in  the  words  "private  expense  " 
to  prevent  this  object  from  being  csrried  out  I 
think  the  magistrates  ought  to  have  convicted. 

Harrington  asked  for  costs,  bat  the  Court  refused, 
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FoTHXBBT  r.  Trx  Mxtbofoutav  Baxlwat  Cokfawt, 


[C.  p. 


toofidering  that  tach  a  case  was  necesfary  to  lettle 
the  qneaticn  for  the  future. 

InfitrmoHon  tent  back  to  thejwMtices. 

Attorneys  for  appt.,  ManhaBf  Wutatt,  and  Robert*. 

Attorneys   for  resps.,   HancodCf    tScamdere,   and 
Hawh/ord. 

Nov.  12  and  18,  1866. 
FoTHBRBT  i;.  Thb  Mbtbopolttan   Bjlilwat 

COMPANT. 

Mamhmne^a  L.  P.  A.  1854— iA<fioa   at   lawr- 
Atmttment  of  eompenaaiion. 

TkepU.  aUeged  in  hie  declaration  that  the  defte.  neglected 
and  rtfnied  to  iesne  their  warrant  to  the  eheriffto 
gtmmon  ajwry  to  aetess  the  conmensation  due  to  the 
pit.  for  laid  whiA  the  deJU,  had  given  notice  to  binf, 
ana  thai  he  waepermmaUu^  interested  in  the  performance 
of  thie  duty  of  the  ikfie.  And  the  pit.  claimed  a 
peren^tary  wni  of  fkandamv*  commanding  the  defte. 
to  ittme  their  warranty  and  lOOOiL  damagee : 

Beld,  that  the  declaration  wae  eufficient  wnder  the  69lA 
aection  oftheC.L.  P.  A.  1854.  and  that  a  claim  for  a 
writ  ofmamkOtue  is  not  a  mere  adjunct  to  an  action 
at  law. 

The  declaration  stated  as  follows : 

•  For  Uwt  the  defia  m  a  teXkwj  oompaoy  ineoiporatBd  by 
•  eetwkn  Aet  of  PwHuneat  and  toe  promoters  of  tiio  imdor- 
taUng  montioiMd  \a  the  MelropoliUii  BaUway  (Tower-lilll* 
Sxfeandon)  Aet  18S4,  and  that  in  the  ezexxilse  of  tne  powen 
eoofemd  on  them  \a  the  aaid  Aett  and  the  Aoti  incorporated 
thtmrlth  Oie  dafta  did  on  the  »nd  Feb.  in  Vbm  year  of  oar 
Lord  ISM^  glT«  to  the  pit  notioe  that  for  the  pwpoeee  of  their 
■•idvnderteking  they  regnired  to  parchaee  and  take  oertain 
land!  and  premiees  tnerein  mentloBed,  sltnate  and  being 
in  thepneinet  of  the  Tower,  withoat  theooanty  of  Middleaez, 
belonglnc  to  the  nit,  and  that  the  pit  had  a  greater  interest  in 
the  ■dd  MBd  ana  premiaee  than  aa  tenant  for  a  year  or  from 
year  to  year,  and  mat  the  oompenaation  claimed  by  him  ez- 
eaeded  MNL ;  and  no  ajrreement  hiring  been  come  to  by  and 
betireen  the  pit  and  toe  defta  aa  to  the  amoont  of  ooinpenaa- 
liott  tobe  paid  to  the  pit  by  the  defta  for  the  aaid  hitereat  in 
the  aaid  lands  and  premiaea  belonging  to  the  pit,  and  for  the 
damage  aoatained  by  him  by  reaaon  of  the  exeontlon  of  the 
voika  aothoiteed  by  the  aaid  Aoti^  the  pit  deaired  to  have 
the  aame  aettled  by  the  Terdlct  of  a  J  ary  and  not  hj  arbitra- 
tiOB.  and  gave  notice  of  aooh  his  deaire  to  the  defta. 
aanng  in  aneh  notice  the  nature  of  hia  intereat  in  the  aaid 
lands  and  vremiaea  in  reapeot  of  which  he  claimed  oompen- 
aation,andtlM  amonnt  of  the  oompeoaadon  ao  claimed  Iq^him, 
and  that  be  dnly  reqoired  the  defta.  to  iaaoe  a  warrant  to  the 
Sheriff  of  the  aaid  ooonty  to  anmmon  a  Jonr  to  aaeeea  aodb 
oompenaation  aa  aforeaaid,  in  manner reonued  bylaw  and 
fhe  aereral  atatatea  in  that  behalf,  and  that  all  oondltlona, 
natten^  and  thinga  ha?e  been  done  and  performed,  and  have 
happened  and  oceorred,  and  all  timea  elapaed  which  were 
naeaaaarr  to  be  done  and  performed  and  to  happen  and  oooor, 
and  to  elapae  In  order  to  entitle  the  pit  to  naTe  the  defta. 
tana  their  warrant  to  aoch  aherlff  to  amnmon  a  Jury  to  de- 
tennine  the  aaid  amoont  of  compenaation,  and  that  a  raaaon- 
able  time  in  that  behalf  elapeed  before  anit,  and  the  pit 
waa  and  is  personally  iatorested  in  the  performance  iiy  the 
defta  of  dieir  dn^  toissop  the  aaid  warrant,and  haa  aoatained 
and  win  aostaln  damage  by  thenimperformance  bythe  defta  of 
tteir  aaid  doty,  and  performance  of  the  aidd  daty|by  the  def tsL 
haa  been  demanded  by  the  pit  of  the  defta ;  yet  they  wholly 
nagleoted  and  rafuaed,  and  atUl  neglect  and  refnae,  to  per- 
forai  the  same,  and  to  iaaoe  their  mA&  warrant  to  the  aherlff. 
And  the  pit  elaima  a  peremptory  writ  of  mcmdamxu  to  the 
defta  commanding  them  to  taaae  their  warrant  to  the  aaid 
ataeiiff  to  aaaeoa  the  aaid  oompenaation  and  1000/.  damagea. 

This  declaration  was  demurred  to  on  the  ground 
that  no  action  could  be  maintained  upon  the  facts 
stated,  and  that  eyen  if  there  be  ground  of  action 
no  writ  of  mandamus  can  be  clumed  unless  an 
action  is  also  brought. 

Kmne,  Q.  G.  Cwith  him  H.  Ikyd)  argued  for  the 
defts.— By  sect  66  of  the  C.  L.  P.  A.  1854,  <<  the  pit. 
in  sny  action  in  any  of  the  superior  courts,  exoept 
replerin  and  ejectment,  may  indorse  upon  the  writ 
and  copy  to  be  serred  a  notice  that  the  pit.  intends 
to  daim  a  writ  of  vuxndamus^  and  the  pit.  may 
thereupon  daim  in  the  declaration,  eiUier  together 


with  any  other  demand  which  may  now  been  forced 
in  such  action,  or  separatelj,  a  writ  of  maadbniiis 
oommaadlng  the  deft,  to  fulfil  any  duty.  In  the  ful- 
filment of  which  the  pit.  is  personally  interested.* 
It  was  held  in  JB^ason  t.  Paull,  6  E.  &  B.  27S,  tiiat 
this  section  applies  only  to  tiie  fulfilment  of  such 
duties  as  might  be  enforced  by  the  prerogatiye  writ 
of  sMDMbmas^  and  not  to  the  specific  peif  onnanoe  of 
contracts.  There  can  be  no  action  here,  for  in 
Bwkintkam  r.  Birmingham  and  Oxford  Railwag  Opm- 
paug,  6  Ex.  486,  it  was  held  that  when  a  company 
giro  notice  that  th^  require  land,  it  amounts  to  an 
agreement  by  them  for  the  purchase  of  those  lands. 
And  before  the  C.  L.  P.  A.  1854,  it  is  clear  from 
Ex  parte  Parhes,  9  Dowl.  614,  amamftBavf  under  such 
circumstances  as  these  would  not  haye  been  granted. 
Delay  on  the  part  of  a  oompany  does  not  found  an 
action.  Also  under  the  69th  section  pit  must  sel 
forth  the  damage  he  has 


W.  G.  Harrison  submitted  for  the  pit.,  first,  that 
under  section  68  an  action  will  lie  for  man* 
damns  to  compel  a  man  to  do  his  duty,  eyen  though 
there  be  no  action  at  common  law  for  the  nes^ect  ol 
that  duty,  t.  e.  that  the  statute  creates  a  new  action 
for  mandamus  which  is  ex  deUto  fustitim ;  secondly, 
that  an  action  Ues  for  the  nonperformance  of  this 
duty,  and  has  already  been  brought  He  quoted 
from  the  report  of  the  Common  Law  Commissioners 
to  show  the  eyils  which  the  statute  was  intended  to 
remedy.  There  is  nothing  but  a  claim  for  mandbmas 
in  the  case  of  the  Eastern  Uounties  Eailwcn/  Company  r. 
Marriagej  9  H. of  L.  Cas.  32, 8  L.T. Bep.  N.8. 60,  and 
no  objection  was  made  that  sucn  an  action  did  not 
lie.  And  Lord  Campbeirs  judgment  in  Norris  y.  IriJk 
Land  Oompangj  8  £.  &  B.  512,  goes  the  whole  length 
of  this  case.  On  the  second  point,  the  duty  of  the 
def ts.  is  correlatiye  with  their  right : 
AMg  y.  WkUe,  2  Lord  Baym.  988. 

Ksane  in  reply. — ^It  is  necessary  either  to  bring  an 
action  with  the  daim  for  a  writ,  or  to  bring  an 
action  and  make  the  claim  separatdy,  but  both 
must  be  done. 

Erls,  C.  J. — ^In  this  case  judgment  will  be  for  the 
pit.  Between  the  pit  and  d^ts.  there  is  an  indicate 
relation  approximating  to  that  of  yendor  and  pur- 
chaser created  by  notice  to  treat  The  old  system 
concerning  a  writ  of  mandamus  was  fraught  with  the 
eyils  so  dearly  stated  in  the  report  of  the  commis- 
sioners upon  the  common  law  procedure.  By  C.  L.  P.  A. 
1864,  sect  68,  nroyision  is  made  for  an  action  for 
mondontira.  And  by  the  next  section,  **  the  declara- 
tion in  such  action  shall  set  forth  suflldent 
grounds  upon  which  such  claim  is  founded,  and 
shall  set  forth  that  the  pit.  is  personally  inte- 
rested therein,  and  that  he  sustains,  or  may 
sustain  damage,  by  the  nonperformance  of  such 
duty,  and  that  performance  thereof  has  been  de- 
manded by  him  and  refused  or  neglected."  By  sect. 
70,  *Hhe  pleadings  and  other  proceedings  in  any 
action,  in  which  a  writ  of  mandamus  is  claimed,  shall 
be  the  same  in  all  respects,  as  neariy  as  may  be,  and 
costs  shall  be  recoyerable  by  either  party,  as  in  an 
ordinary  action  for  the  recoyery  of  damages."  Here ' 
the  pit's  claim  is  within  the  dass  haying  the  remedy 
of  mandamus  in  respect  of  his  land  which  is  about  t4» 
be  taken  away  from  him ;  there  is  a  duty  in  the 
company  to  issue  a  warrant,  and  the  pit.  may,  with 
an  action,  or  separately,  claim  a  mandamus.  Even  if 
the  pit  had  not  shown  a  right  of  action,  yet  the 
word '*  separately  "  would  giye  him  the  power  to  ask 
for  a  wnt  of  mandamus.  The  right  to  a  writ  of 
mandamus  is  substantiye,  not  adjective  to  an  action. 
The  evils  referred  to  in  the  commissioners' report  are 
confirmatory  of  my  idea,  that  the  object  of  the  Act 
is  to  give  one  remedy  for  all  such  evils ;  and  this  is 
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the  ftBipiest»  thorterty  and  dboKpett  iiiode«f  obtain* 
iB^  lemedy.  The  JLmadB  Claucs  Act,  in  granting  a 
Hgfat  to  oonmniety  efUblialiea  at  ^Jbe  taoie  time  a 
^ocxelatire  datj.  Tha  Legiiiatare  fajs  clearly, 
*< OompaDiea  tbaU  harea  xigbt  to  take  land»  but  it 
thall  be  their  duty  to  proceed  in  reatonaWe  time  to 
theTaine.'* 


WiLLB8»  J.— I  am  of  the  Mune  opinion.  This 
caae  falls  dearly  within  the  language  of  the  second 
G.  L.  P.  A.9  winch  is  fnlly  ez^ained,  and  all  the 
cases  indnded  are  considered,  mBeg.  ▼.  FaB,  1  Q.  B. 
meu  The  statnte  1  WilL  4,  c  31,  provided,  that 
Mplications  lor  wnmkpims  should  be  made  on 
idfiiaTit,  and  on  bsfaalf  of  the  party  only,  and  not 
with  a  saggestien  of  leoord  and  dkgation  of  con- 
tempt in  the  name  of  the  sovereign  as  required  by 
9  Anne,  c  20,  sad  all  applications  for  mandamm 
were  by  this  Act  placed  upon  the  same  footing.  It 
•is  a  nnstake  to  consider  that  the  Act  of  1^  was 
the  first  to  enf  Qtce  such  a  claim  as  tlda  The  only 
eonditions  rendered  necessary  by  this  last  Act  are : 
Ihv^  that  the  pit.  must  be  p^nonslly  interested ; 
secondly,  that  he  will  be  damaged  by  the  refusal  of 
n  writ.  I  do  not  agree  with  the  interptetotioB 
suggested  that  tile  70th  section  requires  a  substan- 
tial chum  for  damages.  With  regard  to  the  74th 
section,  I  am  of  opinion  that  no  inoonTenience  to 
the  company  can  oeenr  lyy  our  dedsion. 

Btlbs,  J. — ^I  am  of  the  same  opinion,  and  for  the 
same  reasons;  I  4hink  the  action  for  mandamm 
exists  witii  or  without  damages,  but  here  it  is  not 
necessary  to  go  so  far  as  this,  for  I  am  of  opinion 
tiiat  tiie  prorisions  of  the  69th  eection  apply  to  this 
case.  Here  damage^  wiU  bring  no  remedy,  as  it  is 
impossible  to  tell  bow  long  this  stato  of  things  will 
continue,  and  it  seems  to  me  that  the  term  reason- 
able time  must  not  be  left  to  the  company  to  define, 
for  libs  owner  can  neither  sell  nor  mortfi^ige  in  the 
interral. 

KsATiNG,  J. — ^The  declaration  is  clearly  good. 
The  68th  section  in  terms  contemplates  a  claim  for 
maadamm,  together  with  or  separatdy  from  an 
action.  Every  provision  of  the  69th  section  is 
satisfied  by  the  present  dedaration.  I  will  only 
add,  that  if  this  case  were  excluded  from  the  remedy 
prorided  hj  this  Act,  I  should  consider  it  a  grievous 
omission,  as  a  writ  of  mandamng  is  peculiarly  adapted 
to  such  drcnmstanoes  as  these. 

JudffmaU  for  the  plL 

JBarriaon  applied  under  the  71st  section  for  a 
jperemptory  writ  of  mcaukamt, 

Keauy  Q.  C.  and  Lbwi  objected,  on  the  ground 
that  the  pit.  might  apj^y  to  a  judge  in  chambers, 
and  the  def  ts.  might  be  inclined  to  raise  the  question 
again  in  the  £z.  Ch. 

T%£  writ  stayed  for  four  dojfs. 

Attorneys  for  the  pit,  Bouhon  and  Sons, 
Attorneys  for  the  defts.,  BwrcheBi. 


COURT  OF  BXOHXCmBB. 

by  B.  Lbiqb  and  B.  Ln 
ot-Law. 


Wtdmttdny,  Nan,  7,  186t. 

MbSOBE  v.  GrOOOK. 

Action  for    maUdous   prosecution — Notice    of  under 
sect  113  o/*  24  j-26  Vict,  c  96  (Larcay  AcL) 

The  enactment  of  sect.  113  q/*  1^  24  j-  25  VieL  e.  96 
(the  Larceny,  jr.  Act\  requiring  a  month's  notice 
ta  writing  to  be  ginten  before  the  commencement  of  any 
action  or  prosecution  against  any  person  ^*for  atuf- 
thing  done  in  pursuance  of  the  Act,  has  mo  empUeor 
tion  to  the  ordinary  case  of  a  private  inaitfidual 
prosecuting  another  Jor  afeioaiy,  and  such  a  person  is 
liable  to  an  action  for  maUaous  prosecution  without 
^the  safeguco'd  of  notice  provided  by  that  section. 

So  held  by  the  Court  of  Ex.  {KeUy,  C.  K,  BramweU^ 
ChaamsU^  and  Pigott,  BB,) 

Dedaration  charged  that  deft,  falsely  and  mali- 
dously,  and  without  reasonable  and  probable  cause, 
appeared  before  a  justice  of  the  peace,  and  charged 
the  pit.  with  having  feloniously  stolen  certsin 
goods,  to  wit,  a  gate ;  and  upon  such  charge  pro- 
cured the  said  justice  to  issne  his  sommons  com- 
manding the  plti  to  H>P®v  before  him  and  certain 
other  justices  at  a  time  and  place  therein  named,  to 
be  deidt  with  according  to  law ;  and  sndi  summoni 
was  duly  eerved  upon  the  pit.,  and  upon  the  pit 
duly  appearing  before  the  said  justices  aocording  to 
the  exigency  of  the  said  summons,  falsely  and  umIi- 
dously,  and  without  reasonable  or  probable  cause, 
preferred  and  prosecuted  the  said  charge  of  felony 
against  the  |rit  before  the  said  justices ;  and  thetaid 
justices  having  heard  the  said  charge  dismissed  the 
same  and  discharged  the  pit  from  the  aaid  cfaaigi, 
whereby  the  said  prosecution  was  delenniaed. 
Allegation  of  damage  to  pit  Second  count  m 
trespass ;  third  and  fourth  counts  in  trover. 

Plea  1,  not  gnil^  (by  statute  24  &  35  Vict  g.9(, 
s.  118). 

Th^  were  other  pleas  to  the  second,  third,  sad 
fourth  counts,  not  material  to  the  present  leport 
At  the  trial  before  Byles,  J.,  at  the  last  snnmMr 
assixes  for  Dorsetshire,  a  verdict  was  found  for  the 
pit  on  the  first  count  with  6dL  damages,  and  for  the 
ddFt  on  all  the  other  counts,  and  leave  was  resensd 
by  the  learned  judge  to  move  to  enter  a  ronsuit  sn 
the  first  count,  on  the  ground  that  no  notice,  ss 
lequiied  by  sect  113  of  the  24  &26  Vict  c.  96^  had 
been  given  to  the  deft  prior  to  action  brought 

Stocky  Q.  C,  for  the  deft,  now  moved  purtuuit  to 
leave  reserved  for  a  rule  to  enter  a  nonsuit  acoorA- 
ingly.  By  the  statute  24  &  25  Vict  c.  95,  all  the  tiien 
existing  statutes  relating  to  larceny  were  repesled, 
and  by  the  statute  immediatdy  following,  namely 
the  24  &  25  Vict  c  96,  the  whole  statute  kiwrelst- 
ing  to  larceny  vas  consolidated  and  amended.  Bf 
sect  113  of  that  Act  (24  &  25  Vict  c  96),  it  is 
enacted,  that  "  all  actions  and  prosecutions  to  be 
commenced  against  any  person  for  anything  done 
in  pursuance  o/^  this  Act,  shall  be  laid  and  tried  in 
the  county  where  the  fact  was  comaiitted,  and  shaD 
be  commenced  within  six  months  after  the  fact 
committed,  and  not  otherwise,  and  notice  in  writisg 
of  such  action  and  of  the  cause  thereof  shcdlbegivmts 
the  deft,  one  month  at  least  b^ore  the  commencemmt  ef 
the  action,**  It  not  bdng  disputed  that  no  notios 
was  given,  the  simple  question  was  whether  on  the 
construction  of  that  section  the  deft  was  entitled  to 
notice  ?  It  was  submitted  that  this  was  a  proceed- 
ing under  and  an  action  done  in  pursoaoce  of  the 
statute.     This  proceeding  of  the  deft  against  the 
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[Ex, 


^indmgingtke  pH.  with  a  laioeDy  before  the 
joitloesy  wasan  aoidone  m  piinoanoeol  the  statote, 
and  ccKuequenUj  deft  was  entitled  to  notioe  under 
aeet.  118w  I  am  not  aware  that  theie  axe  any  cases 
on  tiie  pQiat. 

.  Ebixt,  C  B. — ^It  is  unnecessary  in  this  case  to 
lefer  at  length  to  authorities.  The  meaning  of  the 
prorision  in  the  Act  of  Parliament  clearly  is,  that 
if  any  individual  in  the  position,  for  example,  of  a 
magistrate  or  a  police-officer^  falls  into  some  error 
whilst  acting  in  pursuance  oi  the  statute,  he  shall 
have  a  montib's  notice  given  to  him  before  an  action 
is  commenced  against  him  in  respect  of  it.  But  the 
enactment  has  no  a|>plication  to  the  <»rdinaiy  caSe  of 
a  private  individual  prosecuting  another  for  a  felony. 
Such  a  person  is  liable  to  an  action  for  malicious 
prosecution^  without  the  safeguard  of  notice  pro- 
vided by  the  section  of  the  statute  in  question. 

Brajcwbll,  B. — ^I  am  of  the  same  opinion.  The 
statute  only  applies  where  there  is  no  malice,  and 
where  the  prosecutor  has  acted  hond  fidt. 

Chahnbu.  and  Fioott,  BB.  concurred. 

Attorney  for  the  deft.,  F,  F.  Ja/esy  22^  Bedford- 
row,  agent  for  JcUifft^  Crew^eme. 


TF«kef(&9,  No9.  U,  1866. 

BouGHKT  (app.)  o.  RowBOTHAM  (resp.) 

&ei9S — SeUh^  b$er  in  a  looA  at  races — Liante — 
6  Geo,  i,  c.  81,  A  ll-^Exenqftion  vndet—PabUe 


Saees  held  tn  a  private  Jidd  Aired  hf  the  race  committee 
for  the  oceasionj  to  which  all  persons  had  entrance  on 
paa/ing  a  small  swn  at  the  gate  of  the  Jield,  are 
'^ public  races"  within  the  exemption  in  sect.  11  of 
the  6  Geo,  4,  and  a  licensed  victuaOer  is  not 
liable  to  ar^  penalty  for  setting  beer  ly  retail  in  a 
booth  im  SMcn  field  during  such  races  by  virtue  of  his 
ordinanf  licence  and  without  having  an  occasional 
excise  &enoefor  that  pwrpose. 

This  vas  a  special  case  stated  by  the  justices  of 
teoomitj  of  Chester  under  20  &  21  Vict  c  43,  for 
the  opinion  of  the  Court  ol  Bx.  under  the  following 


Ab  inf  oxraatioii  was  exhibited  at  the  Petty  Ses- 
s&sna  at  Sandbach,  in  the  county  of  Chester,  on  the 
10th  Sept  1866,  against  the  app.,  for  that  on  the 
SStfa  July  last,  at  the  township  of  Alsager,  in  a 
eertain  booth  and  premises  at  Alsager  aforoaid,  the 
app.  unlaatf  ally  did  sell  by  retail  a  certain  quantity 
«f  beer,  to  wit,  two  glasses  of  porter,  to  one  J.  H., 
to  be  consomed  in  and  upon  the  said  booth  and 
premtaes^  he,  the  app.,  not  having  an  excise  or  retail 
licence,  contrary  to  the  form  of  the  statute,  Ac. 
Upon  the  hearing  of  the  infoimation,  the  app.  was 
didy  eanvided  and  adjudged  to  forfeit  and  pay  11^ 
and  ako  18a  6<f.  costs  to  the  resp^  with  imprison* 
ment  for  fourteen  days  in  default  of  payment.  The 
following  are  the  facta  of  the  case : 

On  the  26th  July  certain  races  were  held  at 
Aliager,  in  a  field  occupied  by  a  Afr.  Muiley,  and 
which  had  been  let  by  him  to  the  race  committee 
lor  the  purpose  of  the  races.  Notioe  of  the  races 
had  been  given  by  advertisements  in  the  public 
newspapers  and  by  printei  placards.  A  charge  of 
a  small  sum  was  made  on  all  persons  entering  the 
Md.  Many  went  back  and  would  not  pay^  but  all 
iriio  were  willing  to  pay  went  in.  The  laoe  oom- 
■littee  paid  for  the  services  of  poliee-oAoers  to  pre* 
serve  order.  Baoes  had  been  held  in  the  same  neld 
eoee  before  only,  last  year,  when  no  diarge  was 
aads  for  admission.  Several  booths  were  erected 
on  the  gnnmd  and  were  let  by  auction.    The  ^p., 


who  is  a  Uoensed  victualler,  hired  one  for  5^  and 
sold  beer  therein  which  was  there  consumed.  He 
had  no  occasional  licence. 

The  question  was,  whether  these  wen  ^'pMic 
races^*  within  the  meaning  of  the  6  Geo.  4,  c.  81, 
s.  11,  so  as  to  justify  the  app.  in  selling  beer  there 
by  virtue  of  his  ordinary  licence  and  to  exempt  him 
from  a  penalty  for  so  doing. 

MeUor  appeared  to  argne  for  the  app.  against  the 
oottvietion.— There  can  be  no  doubt  thet  these 
were  puUic  races,  uid  that  the  mpp,  was  wrongliy 
oonvicted.  The  Ilth  section  of  the  sta;tnte  ex* 
pressly  permits  persons  duly  licensed  to  sell  beer, 
&&,  by  retail  to  be  drunk  on  the  premises^ 
to  cany  on  tiieir  trade  or  busineBS,  under  their 
ordinary  licence,  ^'in  any  booths,  tents,  or  other 
places,  at  the  time  and  place  and  within  the  limits  of 
'  holding  any  hiwful  and  accustomed  fair  or  amfpyktk 
races,**  The  justices  here  seem  to  have  thought  that 
because  a  small  charge  was  made  for  admission  to 
the  field,  therefore  the  races  were  not  '^  public." 
But  the  same  argument  would  apply  to  theatres,  to 
the  Crystal  Palace^  the  Grand  Stand  at  Epsom,  and 
various  other  places  of  amusement,  at  all  of  which 
people  pay  at  the  doors  on  entrance,  but  which  are 
incontestably  *^  public." 

No  one  appeared  to  support  the  conviction. 

Ekllt,  C.  B. — ^Not  only  on  the  express  terms  of 
the  statute,  but  on  the  facts  of  the  case  and  the 
common  sense  of  the  matter,  there  can  be  ae 
doubt  that  these  were  public  races.  The  circum- 
stance  which  appears  to  have  operated  on  the 
mind  of  the  justices  in  leading  them  to  consider 
these  not  to  be  public  races,  namely,  the  fact  that 
persons  entering  the  field  were  required  to  make 
a  small  payment  for  admission,  is  immateriaL 
Many  exhibitions  and  amusements  of  a  public  duk- 
racter  are  held  on  private  property.  Here,  any  one 
who  chose  might  go,  and  there  was  nothing  what* 
ever  to  take  away  the  public  dharacter  of  the  races. 
Oar  judgment  must  therefore  be  for  the  app.  to 
quash  the  conviction. 

Braxwell,  Cbahnbli.,  and  Pioott,  BB.  con* 
curred. 

Judgment  for  the  app, ;  ooTtvietion-  quashed, 

Attorneys  for  the  app.,  Litchfield  and  Booth, 
15,  Symond's-inn,  agents  for  Latham  and  BjfgoO, 
Sandbach. 


Wednesday,  Nov.  14,  1866. 

Wbaub  (i^p^)  c.  Browh  (resp.) 

Suppbmeniai  Cktsieme  OsmoHdaiiiM  Act  1855  (18  j- 
10  Fief.  Cr  96) — Infbrmatiom  for  being  Jomut  on, 
board  a  ship,,  ffCy  contrary  to  sect.  28— Juofttlily  of 
ship  to  forfeiture^  Condemmstion  of  ship  by  covrt  of 
competent  jvrisdietum — Jurisdiction  of  magistrate  to 
eonniet. 

The  condemnation  of  the  ship  or  boat  Inf  a  court  of 
oompeteHt  jurisdiction  is  not  a  necessary  preeedent 
condition  to  the  conviction  of  a  person  chtxrged  on 
information  before  a  magistrate  with  having  been 
"found  or  discovered  to  have  been  on  board  a  ship  or 
boat  within  a  port,  ^.  of  the  United  Kingdom  contrary 
to sect.^  of  the  Supplemental  Customs  ConsoHdatiom 
ActlSBS**  (18  j*19  Vict,  c  96);  and,  therefore, 
where,  on  the  hearing  of  such  an  information  aaainst 
the  resp^  the  magistrate  was  of  q^inion  that  he  had 
no  jurisdiction  to  detemdne  under  the  circumstances 
whether  the  ship  was  liable  to  forfeiture  or  not,  and 
that,  in  the  absence  of  any  evidence  that  it  had  been 
kdd  Uabie  io  forfeiture  6y  stnas  eoart  of  coa^tetent 
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WsALB  (app.)  V.  Bbowv  (rap.) 


[Ex. 


fwriidictUmy  it  wot  kU  duty  to  dMuarae  the  rtMp* 
from  ctfsfoc^,  wkick  he  acoordingh  fUdf  the  Court 
of  Ex,  hdd  that  he  weu  wrong^  ana  remitted  the  cam 
to  himforjurther  hearing  and  at^Mdication. 

Special  case  stated  under  the  statute  20  &  21  Vict. 
c  48y  by  John  Paget,  Esq.,  one  of  the  polioe  magis- 
trates of  the  metropolis,  sitting  at  the  Thames 
Folioe-court,  for  the  opinion  of  we  Court  of  Ex.  on 
a  point  of  law  arising  as  after  mentioned. 

The  rasp.  (Brown)  was  brought  before  the  said 
magistrate  in  custody,  and  an  information  in  the 
form  given  h^  the  statute  6  &  7  Vict.  c.  107,  was 
eidiibited  agunst  him  by  the  appu  CWeale\  an 
oflloer  of  Customs,  under  the  direction  of  the  Com- 
mittioners  of  Customs,  which  stated  that  resp. 
*'  on  the  16th  June  1866  was  fotmd  or  disooTeied 
to  hare  been  on  board  a  ship  or  boat  within  aport, 
bay,  harbour,  river,  or  creek  of  the  United  lung- 
dom,  contrary  to  sect.  28  of  the  Supplemental 
Customs  Consolidation  Act  1865,  whml^  respi 
had  forfeited  the  sum  of  100^" 

By  the  Sup^emental  Customs  Consolidation  Act 
1856  (18  &  19  Yict  c.  96),  it  is  amongst  other  things 
enacted  as  follows  :~Sect  26 : 

If  any  ship  or  boat  thall  be  found  or  dteoorerad  to  h*Te  bean 
wUhtn  any  port,  bay,  harboar,  river,  or  oreek  of  th«  Unitad 
Wingiinm  or  the  ChMUMl  iBUnda,  having  on  board  or  in  any 
mannar  attaehad  therato,  or  carrying  or  bartaig  oonvayad  in 
any  manner  any  .  .  .  tobaeeo  .  .  .  imported  contrary  to  the 
arohiUtionB  and  restrictions  contained  in  this  or  any  other 
dLot  relating  to  the  Customs  .  .  .  every  sooh  ship  or  b<Mt,  and 

»b  .  .  .  tobaeeo  .  .  .  shall  be  forfeited,  bnt  if  it  Aall  be 


made  to  appear  to  the  satisfaction  of  flie  Commlasioners  <rf 
Oostoms  that  sooh  .  .  .  tobaeeo  .  .  .  waa  on  board  withoat 
the  knowladga  or  privity  of  Uie  owner  or  master  of  sooh  ship 
or  boat»  and  wittKNUany  nagleetor  want  of  reasonable  care  on 
Ihair  parts,  tiien  and  in  sooh  case  the  said  oommissioneni 
shall  oaliTar  np  the  said  ship  or  boat  to  the  owner  or  ma^r  of 
the  tMn^ 

Sect  27: 

Nothing  herein  contained  shall  extend  to  render  any  ship  of 
IflO  tons  burden,  or  upwards,  Uable  to  forfeiture  on  sooount  of 
any  tcbaeoo  ...  if  in  whole  and  complete  packages,  each 
^>w^«Hij  not  leM  than  80Ib.  net  weight  of  such  tobacco  .  . 
.  .  nor  to  render  any  ab^  liable  to  forfeiture  on  account  of 
any  .  .  .  fotaeso  really  intended  for  the  consumption  of  the 
aeamwn  or  passengers  on  board  during  their  voyage,  and  not 
being  more  m  ouantitv  than  is  necessary  for  that  purpose,  nor 
to  rnader  any  snip  Uable  to  forfeiture  if  really  bound  from  one 
foreign  port  to  another  foreign  port^  and  ponming  such  voyage, 
wind  and  weather  permittlttg. 

Sect 


Every  parson  who  »hoU  b€  fmmd  or  diteovered  to  have  been  on 
ieortf  emf  shfy  or  boatUeMe  to  JbrfeUurejiadieT  this  or  any  other 
Act  relating  to  the  Oustoms  for  being  found  or  discovered  to 
have  been  within  any  port,  bay,  harbour,  river,  or  creek  of  the 
United  Kingdom,  Ac,  having  on  board  or  in  any  manner 
attached  thereto,  or  having  nad  on  board  or  in  manner 
attached  thereto,  or  conveying  or  having  conveyed  in  any 
■lanner  such  goods  or  things  as  subject  such  ship  or  boat  to 
forfeiture  .  .  .  shall  forfeit  the  sum  of  lOOf.,  and  every 
andh  person  shall  and  may  be  detained  and  taken  before  any 
jnstloe,  to  be  dealt  with  as  hereinafter  mentioned. 

By  the  Customs  Consolidation  Act  1858  (16  &  17 
Vict  c.  107),  it  is  amongst  other  things  enacted  as 
follows  -.—Sect  226 : 

Whenever  any  ship,  boat,  or  goods,  shall  be  seised  as 
forfeited  under  this  or  any  Act  relating  to  the  Customs,  the 
seizing  officer  nhskll  fmihwith  give  notice  in  writing  of  tuck 
eeizwre^  and  of  the  grounds  thereof,  to  the  master  or  owner 
of  such  ship,  boat,  or  goods,  if  known,  either  by  delivering 
the  same  to  him  personally,  or  bv  letter  addressed  to  him  at 
his  place  of  abode  if  known,  and  transmitted  by  post,  and  all 
ahips,  boats,  or  goods,  so  seised  under  any  law  relating  to  the 
Customs  shall  be  deemed  and  taken  to  be  condemned,  and  may 
be  sold  in  the  manner  directed  by  law  in  respect  to  ships, 
boats,  and  goods,  seised  and  condemned  for  breach  of  any 
law  relating  to  the  Customs,  unless  the  person  from  whom 
such  ships,  boats,  and  goods  shall  have  been  seized,  or  the 
owner  of  them,  or  some  person  authorised  by  him,  AaU, 
«MAta  one  calendar  month  from  the  dag  of  eeixieg  the  $ame^ 
gioe  noUoe  in  writing^  if  in  London,  to  the  person  seizing  the 
same,  or  to  the  secretary  or  solicitor  for  the  Customs,  and  if 
elsewhere  to  the  person  seizing  the  same,  or  to  the  collector, 
oomptroller,  or  other  chief  officer  of  the  Customs  at  the 
nearest  port  that  he  claims  the  ship,  boat,  or  goods,  or  intends 
todaim  them. 

At  the  hearing  of  the  abore  information  before 


the  police  magistrate  the  reap,  pleaded  not  guilty, 
and  it  appeared  by  the  eridenoe  then  taken  on  oatii 
in  support  of  the  charge^  that  an  officer  named  Wm. 
Mallett  went  on  board  the  Teasel  in  question  (tiie 
Lae^  Brown')  on  the  16th  June,  off  BlackwaU,  and 
that  in  the  forecastle  he  found  221ba.  14oz.  of 
Cayendish  tobacco,  of  foreign  manufacture ;  that  he 
saw  the  resp.,  and  after  questioning  him,  took  him 
into  custody  and  charged  him  at  the  station;  that  he 
seixed  the  tobacco,  searched  the  ship,  and  placed 
three  ofBoers  in  chwge  of  it 

Hie  magistrate  found  the  following  facts :— lliat 
a  ship  called  the  Lady  Broum  was  on  the  16th  June 
in  the  port  of  London,  and  that  it  had  on  board  on 
that  daj  in  the  forecastle  22Ib.  14ox.  of  tobacco 
of  foreign  manufacture;  that  on  the  same  day 
W.  Mallett,  the  officer,  went  on  board  the  said 
ship^  and  that  when  he  did  so  the  resp.  was  on 
boMd  the  said  ship  and  was  found  on  board  the 
same  by  the  said  W.  Mallett 

The  aboTo  facts  were  prored  to  the  magistrate's 
satisfaction  by  the  sworn  eridenoe  of  the  said 
W.  Mallett,  tuen  in  the  presence  and  hearing  of 
the  resp.  and  of  the  soliciUw  for  the  rap. ;  and 
at  the  close  of  the  app.'s  case  the  resp.  did  not  call 
any  witnesses. 

The  magistrate  was  of  opinion  that  lie  bad  no 
jurisdiction  to  determine  in  the  present  prooeedbgs 
whether  the  said  ship  was  liable  to  forfeiture  or 
not ;  and  that  in  the  absence  of  any  evidence  that 
the  said  ship  had  been  held  to  be  liable  to  forfeiture 
in  some  court  of  competent  jurisdiction,  it  wis  bit- 
duty  to  order  the  resp.  to  be  discharged  from  coi- 
tody,  which  he  accoidingly  did. 

On  the  application  of  the  solicitor  for  the  vpft,  he 
then  stated  this  case  for  the  opinion  of  the  coaity 
whether,  in  tiie  absence  of  such  eridenoe  of  the  for- 
feiture of  the  ship  as  aforesaid,  he  waa  justilted  in 
so  discharging  the  prisoner?  If  the  court  should 
be  of  opinion  that  he  was  not  so  justified  thej*  will 
make  such  order  as  they  think  meet  to  them. 

The  magistrate  also,  so  far  as  the  court  might 
consider  it  his  duty  so  to  do,  and  so  far  as  the  sanis 
might  be  considered  material,  found  the  following 
facts,  namely,  that  neither  the  owner  nor  master  A 
the  ship  was  party  to,  or  had  notice  of  the  proceed- 
ings ;  tnat  no  eyidence  was  giyen  as  to  whedMr  or 
no  the  tobacco  was  on  board  with  or  without  the 
knowledge  or  pririty  of  the  owner  or  master,  or 
witii  or  without  any  wilful  neglect  or  want  of  reason- 
able care  on  their  part ;  nor  as  to  whether  or  no 
such  tobacco  was  or  not  really  intended  for  the  con- 
sumption of  the  seamen  or  passengers  on  boari 
daring  their  voyage ;  nor  whether  the  aaid  ship  was 
or  not  bound  from  one  foreign  port  to  another 
foreign  port,  and  pursuing  suca  voyage  wind  and 
weather  permitting ;  nor  waa  any  evidence  given  of 
any  notice  of  the  seizure  of  the  said  ship  having 
been  given  to  the  master  or  owner  as  required  hf 
aect  226  of  the  Customs  Consolidation  Act  1853; 
and  the  said  magistrate  found  as  a  fact,  that  one 
calendar  month  had  not  elapsed  between  the  time 
when  the  said  William  Mallett  went  on  board  the 
said  ship  and  the  time  when  the  said  magistrate 
decided  the  said  case,  but  a  much  shorter  time,  to 
wit,  two  days  only. 

The  .Sb/ftctW- Genera/ (Sir  Wm.  Bovill),  with  him 
Lochej  Q.  C.  and  DowdeeweB,  for  the  app.--It  was 
important  on  principle,  apart  from  any  desire,  which 
in  this  case  did  not  exist,  to  enforce  the  penaltj, 
to  have  the  point  raised  by  the  case  decided, 
namely,  whether  under  the  Customs  Act  a  judg- 
ment of  forfeiture  of  the  ship  was  necessary  as  a 
condition  precedent  to  inflicting  a  penalty  on  a 
person  found  on  board.  Three  courses  were  open 
tmder  the  Act :  a  fmrfeiture  of  the  ship,  a  forfdtore 
of  the  goods,  and  a  penalty  on  the  person;  this 
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Reo.  r.  Gloter  anb  others. 
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htter  and  milder  course  was  adopted  here.  It  would 
be  a  great  hardship  on  shipowners  and  others  to 
proceed  to  forfeiture  of  the  ship  in  every  case. 
Bjsect,  28  of  18  &  19  Vict.  c.  96  (the  Sup- 
plemental Customs  Act  of  1855),  under  which  the 
conTiction  should  have  taken  place,  evexy  person 
foand  on  board  a  ship  liable  to  forfeiture  shall 
forfeit  100/. ;  and  by  sect.  226  of  the  Customs 
Act  of  1853,  any  ship  or  goods  seized  under  the 
Act  shall  be  deemed  and  taken  to  be  condemned 
and  may  be  sold  unless  the  owner  give  notice  of 
claiming  the  same.  It  was  not  necessary  that  there 
should  have  been  any  condemnation,  constructive 
or  actual,  of  the  ship  as  a  condition  precedent  to  the 
iesp.'s  conviction.  [Chakkbll,  B. — What  is  meant 
by  the  term  "court  of  competent* jurisdiction" 
used  in  the  case  ?  Under  the  Act  the  forfeiture  of 
the  ship  is  complete  if  no  notice  of  claim  be  given  by 
the  owner  or  master  within  a  month  after  the 
spiznre.  Keixt,  C.  B,— What  would  be  the  conse- 
quence of  our  holding  that  the  magistrate  was 
wrong?]  Under  sect.  2  of  the  20  &  21  Vict.  c.  48, 
under  which  the  case  was  stated,  it  would  be 
remitted  to  the  magistrate  to  be  reheard. 

He  was  here  stopped  by  the  Court,  who  called  on 

Crompton,  contra,  for  the  resp.,  who  submitted 
that  there  was  no  power  to  send  the  case  back, 
unless  the  court  were  satisfied  that  the  resp.  ought 
to  have  been  convicted.  The  magistrate  took  the 
view  that  condemnalion  of  the  ship  was  necessary, 
and  there  were  several  points  on  which  the  decision 
could  be  supported.  [Bramwell,  B. — ^The  only 
question  raised  for  us  by  the  magistrate  is,  whether 
he  was  right  in  refusing  to  convict  by  reason  of  the 
non-condemnation  of  the  ship,  but  at  the  same  time 
he  brings  before  us  facts  which  show  that  we  ought 
not  to  convict,  but  to  remit  the  case  to  him  for 
adjudication,  which  under  sect.  2  of  the  20  &  21 
Vict.  c.  43,  the  court  has  power  to  do.  Kellt,  C.B. 
—Confine  your  argument  to  the  question  whether 
condemnation  of  the  ship  was  necessary  to  give 
jurisdiction  to  the  magistrate.]  By  sect.  28  of  the 
Customs  Act  of  1855  the  forfeiture  is  a  future 
eveut;  the  words  are  '<  liable  to  be  forfeited." 
Notice  of  the  seizure  was  necessary  to  be  given  to 
the  owner  or  master,  and  they  had  a  month  within 
which  to  give  notice  of  claiming  the  ship,  and  if 
they  were  subsequently  proved  innocent,  there  could 
be  no  forfeiture,  but  the  ship  would  be  given  back. 
The  respi  then  would  not  be  liable  to  the  penalty 
under  sect.  28,  for  he  would  not  have  been  on  board 
ft  ship  '<  liable  to  forfeiture."  Gi%at  injastice  would 
be  done  by  convicting  a  man  whose  mouth  was 
closed  when  a  month  after  the  innocence  of  the  master 
miiefat  be  proved.  The  conviction  of  the  person  found 
on  board  was  clearly  connected  by  the  Legislature 
with  the  liability  to  forfeiture.  [Bramwell,  B.— 
The  words  are  '*or  discovered  to  have  been  on 
hoard."  8o  the  ship  may  have  sailed  away,  and 
could  not  then  be  forfeited.]  It  was  contended  the 
•tatute  was  absurd,  for  even  the  officer  himself 
might  be  "  found  on  board"  by  another  officer. 

Kellt,  C.  B.^I  am  of  opinion  that  the  app.  is 
entitled  to  the  judgment  of  the  court.  The  ques- 
tions for  our  decision  in  this  case  arises  upon  the 
construction  of  the  terms  of  the  28th  section  of 
the  Supplemental  Customs  Consolidation  Act  1855, 
which  is  in  these  terms  Riis  Lordship  read  the  sec- 
tion]. The  only  questions,  therefore,  before  the 
court  are^  whether  the  app.  was  found  on  board  the 
■hip  in  question,  and  whether  that  ship  was  liable 
to  forfeiture  under  the  provisions  of  this  section. 
It  has  been  argued  by  Bir.  Crompton  that  it  could 
not  be  held  that  the  ship  was  liable  to  forfeiture 
untli  after  the  expiration  of  the  month  within  which 
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notice  of  claim  may  be  given  by  the  owner  and 
master,  who  might  establish  their  innocence.  Thfr 
magistrate  was  of  opinion  that  he  had  no  jurisdic^ 
tion  to  determine  whether  the  ship  was  liable  U> 
forfeiture  or  not,  and  that,  in  the  absence  of 
evidence  that  the  ship  had  been  held  to  be  liable  t4> 
forfeiture  in  some  court  of  competent  jurisdiction^ 
it  was  his  duty  to  order  the  resp.  to  be  discharged 
from  custody,  which  he  accordingly  did.  Now,  I 
am  clearly  of  opinion  that  the  magistrate  was  mis* 
taken  in  taking  that  view  of  the  matter.  The* 
question  is,  whether  the  resp.  was  found  on  board 
a  ship  contrary  to  the  Act  of  Parliament,  and  the- 
magistrate  having  failed  to  prosecute  that  inquiry,, 
it  is  the  duty  of  the  court  to  remit  the  case  to  hink 
for  the  purpose  of  his  completing  what  he  has  «t 
present  failed  to  do.  To  hold  it  to  be  necessary  to 
prosecute  proceedings  for  forfeiture  of  the  ship^ 
which  might  last  for  months,  or  even  for  years^ 
before  inflicting  the  penalty  under  the  Act  on  the 
person  found  on  board,  would  probably,  in  moat 
cases,  defeat  the  ver}'  purpose  of  the  Act. 

Bramwell,  B.— I  am  entirely  of  the  same 
opinion  ;  and  I  think  also  that  we  ought  to  answer 
the  question  put  to  us.  I  am  of  opinion  that  the 
magistrate  was  wrong  in  the  view  he  took  of  his 
jurudiction  in  this  case.  I  do  not  at  all  say  that  he 
might  not  have  found  the  resp.  guilty  on  the 
materials  before  him — as  to  that  I  will  say  nothings 
one  way  or  the  other.  But,  inasmuch  as  he  stopped 
the  case  on  a  certain  point  of  law  involving  the  legal 
construction  of  the  Act  of  Parliament,  it  is  our 
duty  to  express  our  opinion  thereupon,  and  to  tell 
him  that  he  was  wrong,  and  to  remit  the  case  to  him 
for  further  hearing  and  adjudication. 

Chaknell,  B. — I  also  am  of  the  same  opinion. 
The  magistrate  thought  that  he  had  no  authority  in 
this  matter,  unless  there  had  been  a  previous 
formal  condemnation  by  some  court  of  competent 
jurisdiction  of  the  ship  on  board  which  the  resp. 
was  found.  Now,  that  was  not  a  necessary  prece- 
dent condition  to  the  conviction  of  the  resp.  of  the 
charge  laid  against  him.  That  being  so,  we  have 
nothing  to  do  but  to  give  judgment  for  the  appi, 
and  remit  the  case  to  the  magistrate. 

PiooiT,  B. — ^I  concur  with  my  Lord  and  mj- 
brothers  Bramwell  and  Channell  in  wliat  they  have 
said  on  this  case.  The  proceedings  under  sect.  2$ 
of  the  Customs  Act  of  1855  are  of  a  summary 
character,  and  if  we  were  to  hold  that  before  the 
penalty  could  be  inflicted  it  was  necessary  that  the 
ship  should  actually  be  condemned  and  forfeited,  we 
should  entirely  change  the  character  and  language 
of  the  section,  which  says  any  person  found  ob 
board  any  ship  "  liabh  to  forfeiture,"  and  not  any 
ship  already  forfeited  or  condemned. 

Judgment  for  the  cp/K 

Attorney  for  the  app.,  the  Solicitor  for  ti* 
Customs, 

Attorney  for  the  resp.,  IL  Young,  14,  Delameie- 
terrace. 


BAIL  COXTBT. 

Reported  by  F.  Tosvbb,  Esq.,  Borrlster-at-Lawr. 

Thursday,  Nov,  22,  186G. 
(Before  Blackburn  and  Shee,  JJ.) 

BEO.  v.  QlOTEE  and  OTHEX8. 

22  Vict.  c.  85,  ss.  5  and  6— Times  of  election  and 
nomination — Discretion  of  town  clerk, 

A  town  clerk  has  no  discretion  to  require  the  delivery  of 
nomination  oapera  /or  town  coundUore  at  an  earUm 
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period  than  two  days  before  the  election^  tfie  words  of 
the  statute  "a/  least  two  days"  not  giving  him  the 
discretion  to  require  that  the  papers  be  transnutted  to 
him  more  than  two  days  before  the  day  appointed  for  the 
election. 

Field,  Q.  C.  showed  cause  aji^nst  a  rule  in  the 
nature  of  a  quo  wmranto,  absolute  in  the  first  in- 
stance, calling  on  the  del ts.  to  show  by  what  autho- 
rity they  claimed  to  exercise  the  office  of  town 
councillors  for  the  borough  of  Warwick.  The 
question  turned  on  the  interpretation  of  the  Muni- 
cipal Law  Amendment  Act  (22  Vict.  c.  35),  ss.  5 
and  6.  Sect.  5  enacted  that  the  town  clerk 
should  prepare  and  publish  in  a  particular  way  a 
notice  that  an  election  of  town  councillors  was  to 
take  place  "  seven  days  at  least  "  before  the  day 
fixed  for  such  election.  Sect.  G  gave  power  to  any 
person  entitled  to  vote  to  nominate  any  person  pro- 
perly qualified  to  hold  the  office,  notice  of  such 
nomination  to  be  sent  to  the  town  clerk  **  at  least 
two  whole  days  (Sunday  excluded)  before  the  day 
of  election."  This  clearly  gave  the  town  clerk  a  dis- 
cretion as  to  the  time  at  which  he  would  require  the 
nomination  papers  to  be  sent  in.  It  must  not  be  less 
than  two  days  before  the  election ;  but  he  had  the 
power  to  say  that  it  might  be  more. 

Hayes,  Serjt.  and  Wills,  in  support  of  the  rule. — 
The  5th  section  prescribes  that  seven  days'  notice  at 
least  shall  be  given  of  any  election ;  and  then  the  6th 
section  bays  that  the  nomination  papers  shall  be 
sent  in  at  least  two  days  before  the  day  fixed  for 
such  election.  The  clerk  in  this  case  gave  notice  of 
the  election  on  the  22nd  Oct.,  and  directed  the  nomi- 
nation papers  to  be  sent  in  by  the  2dth,  which  hap- 
pened to  be  Sunday,  the  following  Thursday,  Nov.  I, 
being  the  day  appointed  for  the  election  to  take  place. 
Co'tain  nomination  papers  were  tendered  on  Monday, 
29th  Oct.,  which  he  refused  to  receive,  and  the  lists  of 
candidates  were  consequently  published  with  the 
names  of  such  only  as  had  been  nominated  within 
the  time  fixed  by  the  town  clerk ;  t.  6.  up  to  Satur- 
day, Oct.  27,  and  a  number  of  candidates  were  con- 
sequently excluded,  the  electors  being  thus  prevented 
from  considering  their  claims  to  the  office. 

Blackburn,  J. — ^The  town  clerk  was  clearly 
wrong,  for,  if  he  has  the  discretion  contended  for,  he 
might  fix  the  election  to  take  place  say  twelve- 
months hence,  and  might  then  appoint  any  inter- 
mediate time  for  receiving  nominations.  The  rule 
must  be  made  absolute. 


Sheb,  J.  concurred. 


Rule  absolute. 


Rbo.  v.  Williams  and  othebs  (Justices  of 
Montgomeryshire). 

Orders  in  Council  on  the  cattle  plaque —  Compleiion  of 
offence — Jurisdiction, 

The  removal  of  an  infected  animal  from  the  county  of 
S.  to  that  ojM.,  does  not  give  the  justices  of  the  latter 
county  jurisdiction  to  deal  with  the  case.  The  offence 
is  complete  as  soon  as  the  animal  has  been  removed 
from  Its  place  of  location,  and  therefore  the  Justices 
of  the  farmer  county  alone  have  power  to  hear  the 
cause,  or  to  punish  the  offender. 

Macnamara  showed  cause  against  a  rule  obtained 
by  Huddleston,  Q.  C.  for  a  certiorari  to  bring  up 
a  conviction  of  the  deft,  by  three  justices  of 
Montgomeryshire,  for  the  purpose  of  the  same 
b^ng  quashed.  The  question  turned  upon  the 
construction  of  the  27th  and  41st  Rules  of  the  Cattle 
Plague  Orders  in  Council,  issued  the  24th  March 
1866,  under  the  powers  of  11  &  1 2  Vict  c.  107.    The 


orders  declare  that  no  diseased  animal,  and  no 
animal  which  has,  within  twenty-eight  days,  been 
in  the  same  shed  or  stable  with  a  diseased  animal, 
shall  be  removed  alive  without  a  licence  from  the 
local  authority.  They  also  forbid,  among  other 
things,  the  driving  of  such  animals  along  any  public 
highway,  or  sending  them  by  railway,  &c.,  without 
a  licence  as  aforesaid,  and  provide  that  no  cattle 
shall  be  moved  out  of  the  district  in  which  they  are 
without  such  licence,  under  a  penalty  not  exceeding 
20/.  The  deft;  having,  without  a  licence,  removed 
six  calves  from  Ellesmere,  in  Shropshire,  an  infected 
place,  to  a  place  in  Montgomeryshire,  was  taken 
before  the  justices  of  the  latter  county,  and  those 
justices,  thinking  that  they  had  jurisdiction,  con- 
victed the  deft.  This  they  had  a  right  to  do,  for  the 
offence  was  not  complete  until  the  calves  had  been 
actually  removed  from  the  locus  a  ^uo  to  the  terminus 
ad  quern,  and  as  the  latter  was  m  the  county  of 
Montgomery,  that  gave  the  magistrates  juris- 
diction. Besides,  even  if  there  were  anything  in 
the  deft.'s  objection,  that  ought  to  have  been  taken  at 
the  hearing,  and  as  that  had  not  been  done,  the 
deft,  having  in  fact  admitted  the  jurisdiction,  and 
gone  into  the  case  upon  its  merits,  could  not 
now  dispute  the  power  of  the  justices  to  hear  and 
determine  what  he  had  already  acknowledged. 

Huddleston,  Q.  C,  in  support  of  the  rule,  was  not 
called  upon. 

Blackburn,  J.  said  it  was  quite  clear  that  the 
deft,  ought  to  have  been  convicted,  and  therefore 
he  regretted  that  those  who  bad  charge  of  the 
prosecution  should  have  taken  him  before  a  wrong 
tribunal.  It  was  true  that  in  many  cases  where  t 
deft,  had  had  an  opportunity  of  objecting  to  inegn- 
larities  in  procedure,  or  deviations  from  established 
practice,  and  had  failed  to  avail  himself  of  it,  he 
could  not  afterwards  take  advantage  of  such  irregn- 
larities  to  escape  the  consequences  of  an  adverse 
decision.  But  in  all  such  cases  the  court  really  had 
jurisdiction  to  try  the  case,  and  their  acts,  though 
erroneous,  were  within  •  the  scope  of  their  powers : 
{Kempy.Neville,lOC.B.,tf.S.,6i9;S\Ij.J.loS,C.V.', 
Calder  v.  Halket,  3  Moo.  P.  C.  C.  28  ;  Reg.  v.  Justices  of 
SaJford,  2  E.  &  E.  386.)  Here  they  had  no  power  what- 
ever to  deal  with  the  matter,  which  it  was  evident 
should  have  been  brought  before  the  magistrates  of 
another  county,  and  in  such  cases  a  certiorari  would 
always  be  issued.  The  Order  in  Council  said  that 
no  animal  should  be  removed  out  of  an  infected 
place ;  so  soon,  therefore,  as  the  removal  was  effected 
the  offence  was  complete,  and  the  justices  of  the 
county  within  the  limits  of  which  the  removal 
occurred  were  the  proper  persons  to  deal  with 
it.  In  this  case  the  offence  was  committed  in 
Shropshire,  and  the  justices  of  Montgomeryshire 
had  no  jurisdiction  whatever.  The  rule  would 
therefore  be  made  absolute  for  quashing  the  con- 
viction. 

Rule  absolute  accordingly. 


Monday,  Nov.  26,  1866. 

(Before  Blackburn  and  Shbb,  JJ.) 

Beg.  r.  Evott. 

Powers  of  poor-law  auditor  to  surcharge  overseers — 
Intetference  of  the  court. 

A  poor-law  auditor,  acting  under  7^8  Vict.  cap.  lOI, 
sect.  32.  has  power  to  surcharge  ctn  ov^seer  jor  am 
deficiency  that  may,  on  the  face  of  the  documents  si»- 
nutted  to  him,  appear  to  heme  arisen  through  the  negli' 
gence  or  miscomluct  of  the  overseer,  cmd  mt  court  wiU 
not  interfere  with  the  auditor*s  surcharge  where,  on  the 
face  of  the  documents  submitted  to  him,  there  is  eoidtnee 
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from,  which  he  might  reaaonably  have  concluded  that 
there  had  been  misconduct  or  negligence  on  the  part  of 
the  overeeer, 

Harrington  showed  cause  against  a  rule  obtained 
bj  Fieldf  Q.C.  calling  on  the  deft  to  show  cause  why 
A  certiorari  should  not  issue  to  remove  into  this  court 
A  surcharge  made  by  him  when  acting  as  poor-law 
auditor  of  the  accounts  of  the  overseers  of  the 
parish  of  Pellerton  Priors,  in  order  that  the  same 
might  be  quashed.  A  clergyman  resident  in  the 
parish  let  out  a  quantity  of  land  in  what  were 
known  as  cottage  allotments,  to  be  cultivated  by 
fann  labourers  in  their  leisure  hours.  The  clergy- 
man's name  was  inserted  as  owner  in  tlie  proper 
column,  but  under  the  head  of  occupier  was  put 
simply  ^  sixty-eight  allotments,*'  and  no  occupiers' 
names  whatever.  The  rate  was  id,  in  the  pound, 
and  on  this  basis  the  amount  payable  would  be 
175.  8dl,  but  the  overseer,  deeming  the  clergyman 
entitled  to  a  reduction  under  the  Small  Tenements 
Act,  13  &  14  Vict.  cap.  99  (sects.  1,  2  and  4  read), 
had  charged  and  collected  13<.  3dL  only,  the  amount 
that  would  have  been  payable  if  the  requirements 
of  the  Act,  as  to  the  manner  in  which  the  entries  in 
the  rate-book  should  be  made,  had  been  complied 
with.  It  was  admitted  that  it  was  by  an  error  that 
the  occupiers'  names  had  been  omitted  from  the 
rate-book,  as  every  other  requirement  of  the  Act 
had  been  complied  with,  and  therefore  the  owner 
was  entitled  to  the  benefit  of  the  Act  had  it  clearly 
^ypeaied  that  each  of  the  sixty-eight  allotments  was  of 
ton  annual  rent  than  6iL,  the  amount  fixed  by  the  Act, 
as  it  would  have  done  had  the  overseer  entered  each 
allotment  separately,  instead  of  entering  the  whole 
in  one  lump,  the  total  rental  being  26^  odd. 
The  questions,  however,  were,  first,  whether  this 
was  not  an  error  to  be  rectified,  if  qt  all,  by  appeal ; 
and,  secondly,  whether,  if  that  course  were  not 
taken,  the  auditor  had  not  power,  in  effect,  to  alter 
the  rate  as  returned  to  him,  for  negligence  on  the 
psrt  of  the  overseer.  ^7  &  8  Vict.  cap.  101,  sect.  32 
read).  The  auditor  haa  given  good  reason  tor  alter- 
ing tiie  rate,  and  therefore  his  surcharge  shquld  be 
sustained. 

Fidd^  Q.  C.  in  support  of  the  rule. — Previous 
requirements  having  been  fulfilled,  by  13  &  14  Vict, 
c.  99,s.  4,  the  orerseer  makes  out  an  account,  putting 
the  words  **  sixty-eight  allotments  "  inatead  of  the 
Barnes  of  the  occupiers  of  lUl  such  allotments,  in  the 
proper  column,  the  name  of  the  clergyman  appearing 
under  the  head  of  **  owner."  The  duties  of  the 
auditors  are  confined  to  seeing  that  there  is  no  loss 
to  the  parish,  and  it  is  not  pretended  that  there  has 
been  any  such  loss  here,  the  overseer  having 
accounted  for  the  full  amount  of  the  rate  authorised 
to  be  collected,  which  was  all  to  which  the  parish 
was  entitled.  The  auditor  had  in  fact  assumed  to 
act  as  a  court  of  quarter  sessions,  and  all  the  over- 
seer had  done  was  to  give  to  the  owner  of  the  lands 
an  advantage  to  which  he  was  by  statute  entitled. 

Blackbusk,  J.—The  rule  must  be  discharged. 
The  question  is  whetiber  the  auditor  has  acted  wi&in 
the  powers  given  him  by  7  &  8  Vict.  c.  101,  s.  82. 
I!  he  thinks  there  has  been  a  loss  by  negligence,  he 
has  to  charge  the  person  guilty  of  it  with  the  loss 
or  deficiency  thereby  occasioned.  It  appears  that 
the  rate  was  levied  in  respect  of  certain  cottage 
allotments  which  the  clergyman  lets  out  to  allottees, 
but  as  the  names  of  the  allottees  did  not  appear  in 
the  rate-book,  it  was  as  if  the  rate  were  levied  on  the 
owner  in  the  ordinary  way,  when  the  rate  would  be 
4<£  in  the  pound  for  the  entire  plot,  the  rent  being 
more  than  6/L  Taking  all  things  together,  the 
toditor  may  reasonably  have  concluded,  from  the 
documents  submitted  to  him,  that  there  was  negli- 
S^aoeoo  the  part  of  the  overseer,  and  when  he  comes 


to  such  a  conclusion  on  reasonable  grounds,  the 
court  will  not  interfere. 

Sheb,  J.  concurred,  the  words  giving  power  to 
the  auditor  to  ascertain  whether  loss  has  been  sus- 
tained, and  to  exercise  his  judgment  whether  that 
loss  has  arisen  from  misconduct  or  negligence. 

Rule  discharge 
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Itoported  bjr  J.  Thosipsov,  Etq.,  Barrlster-at-Law. 


Satnrdag,  Nov.  10,  186C. 

(Before  Cockbukx,  C.J.,  Martin  and  Braitwell, 
BB.,  and  Mellob  and  Smith,  JJ.) 

Rbo.  V,  R.  G.  Tohlikson. 

Perjury — Lctcal  marine  hoard — 17  ^'  18  Vict.  c.  104  — 

26  ^'  26  Vict.  c.  Q&. 

An  inveitigaiion  into  a  charge  of  drunkenness  against  a 
master  of  a  ship  before  a  focal  marine  board  con- 
stituted  under  M«  17  ^  18  Vict.  e.  104,  and  25  ^  20 
Vict.  c.  68,  is  a  judicial  inquiry,  and  false  swearing  by 
a  witness  thereat  amounts  to  perjury. 

Case  reserved  for  the  opinion  of  this  court  by 
Martin,  B. 

The  prisoner  was  tried  before  me  at  the  last 
Liverpool  assizes,  and  convicted  of  perjury  or  in- 
dictable false  swearing  before  a  local  marine  board, 
held  at  Liverpool  under  the  alleged  authority  of  the 
Merchant  Shipphig  Act,  17  &  18  Vict.  c.  104. 

The  prisoner  was  proved  to  have  committed  wilful 
and  corrupt  false  swearing  before  the  board,  but 
two  objections  were  made  by  counsel  on  his  behalf : 
first,  that  there  was  not  sufllcient  legal  evidence  of 
the  appointment  and  due  constitution  of  the  board 
before  which  the  false  evidence  was  given;  and 
secondly,  that  wilful  and  corrupt  false  swearing 
before  a  local  marine  board  was  neither  perjury, 
properly  so  called,  nor  an  indictable  offence. 

I  overruled  the  objections,  but  stated  that  I  would 
reserve  the  further  consideration  of  them  for  the 
Court  of  Criminal  Appeal. 

The  evidence  as  to  the  appointment  and  constitu- 
tion of  the  board  was  as  follows : — 

John  Thomas  Towson : 

I  am  the  aeoretary  to  the  Liverpool  Local  Marine  Board. 
I  was  prenent  on  the  let  and  8th  May  when  meetings  of  the 
board  were  held.  The  assessor  was  Mr.  Baffles,  the  stipen- 
diary magUtrata.  Mr.  James  Smith  was  chairman ;  he  was 
appointed  by  the  Board  of  Trade.  Mr.  Henry  Wood  was  also 
present ;  he  was  also  appointed  by  the  Board  of  Trade.  Mr. 
Aaron  Boyd  and  Mr.  Edward  Friend  were  also  present;  thev 
were  the  elected  members  by  the  shipowners  of  the  port  All 
these  five  gentlemen  were  present  at  the  Investigation.  The 
same  persons  had  acted  as  members  of  the  board  upon 
pre?ioas  occasions ;  some  of  them  had  been  occasions  similar 
to  the  present  The  meeting  was  held  in  consequence  of  a 
direction  or  order  from  the  Bo4rd  of  Trade.  This  is  the  letter 
containing  the  direction  or  order : 

"*  Board  of  Trade.  Whitehal],  25th  April  1866. 
"Sir,— I  am  directed  by  the  Board  of  Trade  to  transmit  to 
yon  the  inclosed  letter  from  Messrs.  Staart  and  Douglas,  and 
to  request  yon  to  move  the  Liverpool  Local  Marine  Board  to 
be  so  good  as  to  institute  an  investigation  into  the  charges  of 
drunkenness  therein  prtferred  against  Mr.  Henry  Couohe, 
late  master  of  the  barque  PlutnologiU.-'l  am.  Ac, 

'*  ^igned)  W.  D.  Fake. 
*'  The  Secretary,  Local  Marine  Boara,  UverpooL" 

The  lettOT  of  Messrs.  Stuart  and  Douglas,  above  referrdd  to 
is  as  follows : 

•*  Liverpool,  34th  April  1866. 

**  My  Lords,— >We  duly  received  your  letter  of  the  19th  inst, 
and  beg  to  thank  yon  for  the  name.  Since  then  we  have  seen 
Mr.  Tyndale  and,  as  directed  by  him,  beg  to  request  that  your 
Lordflhips  will  be  pleased  to  order  an  inquiry  to  be  held  into 
the  conduct  of  Henry  Couche,  late  master  of  our  barque 
JHtrmoUtgit/L,  during  her  late  voyage  from  Liverpool  to  and 
from  the  west  coast  of  Africa,  from  the  3l8t  Oct  1864  to  18th 
April  1866,  as  we.  are  and  have  been  informed  that  he  wss, 
during  sodi  voyage,  repeatedly  nnflt  to  command  his  vessel 
through  cbrunkensess,  and  disobeyed  our  written  orders  in 


276 


MAGISTRATES'  OASES. 


C.  Ca8.  R.] 


Reg.  v.  R.  Q.  Tomlinson. 


[C.  CAft.  R. 


managing  the  ship's  affairs. — We  hare  the  honoar  to  be  your 


lordships'  humble  Bervaiits, 


Stewart  and  Docolab. 


'  The  Lords  of  the  Ck>mmittee  of  Council  for  Trade,  London." 

I  have  had  freqaent  comraanications  with  Mr.  Fane,  the 
writer  of  the  letter,  upon  similar  snbjecta.  I  know  that  he  is 
the  Assistant-Secretary  of  the  Marine  Department  of  the 
Board  of  Trade.  I  caused  a  summons  to  be  issued  to  Henry 
Couche.    This  is  the  duplicate  original  summons : 

"  To  Henry  Couche,  late  master  of  the  British  ship 
FhrtnoloffUt,  of  Liverpool 

"Whereas  the  Board  of  Trade  has  reason  to  belleye  that  yon, 
the  said  Henry  Couche,  are,  from  misconduct,  unfit  to  dis- 
charge your  duties.  And  whereas  the  Local  Marine  Board  of 
the  port  of  Liverpool  is,  by  the  direction  of  the  Board  of  Trade, 
about  to  institute  an  investigation  under  the  provisions  of  sect. 
241  of  the  Merchant  Shipping  Act  ISM,  into  such  misconduct, 
the  particulars  whereof  are  set  forth  in  the  copy  of  the  report 
hereunto  annexed  upon  which  the  said  investigation  is  or- 
dered. These  are  therefore  to  require  you  personally  to  be 
and  appear  on  the  Ist  day  of  May  1866,  at  two  o'clock  in  the 
afternoon,  at  the  Sailors'  Home,  Liverpool,  before  the  said 
local  marine  board,  to  answer  the  said  charge,,  bringing  with 
vou  your  certificate  as  master.— Oiven  under  my  hand  this 
96th  day  of  April  in  the  year  of  our  Lord  1866,  at  Liverpool 
aforesaid,  for  and  on  behalf  of  the  said  Local  Marine  Board. 

"  (Signed)  James  Suth,  Chainnan." 

Mr.  Couche  attended  before  the  board  on  the  let  May,  in 
pursuance  of  this  summons.  It  was  adjourned  imtil  the  8th 
and  resumed  upon  that  day. 

Mr.  Couche  again  attended.  The  remiJnder  of  the  evidenoe 
of  this  witness  is  Immaterial  to  the  present  purpose. 

HenryMurphj: 

I  am  superintendent  of  the  Local  Marine  Board  of  LtrerpooL 
I  attended  this  inquiry  in  pursuance  of  my  duty.  The  board 
hold  their  courts  at  the  SaUors*  Home,  where  they  meet  and 
hold  their  investigations.  The  secretary  has  an  office  there. 
I  attended  this  inqnitv  on  Uie  1st  May  and  also  on  the  8th. 
The  same  gentlemen  had  formed  a  court  before.  Their  pro- 
ceedings have  been  acted  upon. 

The  remainder  of  this  witness*^  evidence  is  imma- 
terial to  the  present  purpose. 

William  Patrickson : 

I  am  a  clerk  in  the  BoMd  of  Trade.  The  docoment  of  the 
3Ath  April  is  signed  by  Mr.  Fane.  He  is  an  aasistant  secretary 
of  the  board. 

The  remainder  of  the  evidence  in  the  case  is 
immaterial  to  the  present  purpose. 

The  counsel  for  the  prosecution  referred  to  the 
following  sections  of  the  17  &  18  Vict.  c.  104,  viz., 
sects.  6,  U,  15,  110,  241,  242  ;  as  also  to  statute  25 
&  26  Vict.  c.  68,  s.  23. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal  upon  the  following  questions : 

First,  was  there  legal  evidence  to  go  to  the  jury 
that  the  Local  Marine  Board  which  sat  upon  the 
1st  and  8th  May  as  ahove  mentioned  was  duly  and 
lawfully  appointed  and  constituted? 

Secondly,  is  wilful  and  corrupt  false  swearing 
before  a  local  marine  board,  duly  and  lawfully 
appointed  and  constituted,  upon  a  matter  material 
to  an  inquiry  then  being  lawfully  investigated  by 
them  in  pursuance  of  the  statute,  perjury  properly 
so  called ;  or,  if  not,  is  it  an  indictable  offence  ? 

Samuel  Mabtin. 
Oct.  25th,  1866. 

The  following  are  the  sections  of  the  Acts  referred 
to  during  the  argument : — 
17  &  18  Vict.  c.  104,  sect.  6 : 

The  Board  of  Trade  shall  be  the  department  to  nndertake 
the  general  superintendence  of  matters  relating  to  merchant 
■hips  and  seamen,  and  shall  be  authorised  to  carry  into 
execution  the  provisions  of  this  Act  and  of  all  other  Acts 
relating  to  merchant  ships  and  seamen  in  force  for  the  time 
being,  other  than  such  Acts  as  relate  to  the  revenue. 

Sect.  7 : 

All  documents  whatever,  tmrporttng  to  be  ianed  or  written 
by  or  under  the  direction  of  the  Boara  of  Trade,  and  purport* 
ing  either  to  be  sealed  with  the  seal  of  such  board,  or  to  be 
signed  by  one  of  the  secretaries  or  assistant  secretaries  to 
such  board  shall  be  received  in  evidence,  and  shall  be  deemed 
to  be  issued  or  written  by  or  under  the  direction  of  the  said 
board,  without  further  proof,  unless  the  contrary  be  shown ; 
and  all  documents  purporting  to  be  certificates  issued  by  the 
Board  of  Trade  in  pursuance  of  this  Act,  and  to  be  sealed 
with  the  seal  of  such  board,  or  to  be  signed  by  one  of  the 
ofiSoers  of  the  marine  department  of  such  board,  shsil  be 
received  in  evidence,  and  shall  be  deemed  to  be  such  certifi- 
cates without  farther  proof,  unless  ti^e  contrary  be  showxL 


Sect  241 : 

If  the  Board  of  Trade  or  any  local  marine  board  has  reason 
to  believe  that  any  master  or  mate  is  from  Incompetency  or 
misconduct  unfit  to  discharge  his  duties,  the  Board  of  Trade 
may  either  institute  an  investigation,  or  may  direct  the  loeal 
marine  board  at  or  nearest  to  the  place  at  which  It  may  b» 
convenient  to  the  parties  and  witnesses  to  attend  to  instftate 
the  same,  and  thereupon  such  persons  as  tha  BoMd  of  Trade 
may  appoloc  for  the  purpose,  or  as  the  case  nuiy  be,  the  loeal 
marine  Doard  shall,  with  the  assistance  of  a  looal  atipendiary 
magistrate  (if  any),  and  If  there  is  no  such  magistrate,  of  a 
competent  legal  assistant  to  be  appointed  by  the  Board  of 
Trade,  conduct  the  investigation,  and  may  nunmon  the  mastor 
or  mate  to  appear,  and  shall  give  him  a  full  opporfennl^  of 
making  a  defence  either  in  person  or  otherwise,  and  shall  for 
the  purpose  of  such  investigation  have  all  the  powers  giveii 
by  the  first  part  of  this  Aetto  hispeotorsappolotea  by  thp  Board 
of  Trade,  and  may  make  such  order  with  nwpect  to  the  costiof 
such  investigation  as  they  may  deem  just,  and  shall  on  con- 
clusion of  the  investigation  make  a  report  upon  the  caae  to 
the  Board  of  Trade,  and  in  cases  where  there  is  no  local 
marine  board  before  which  the  parties  and  witneases  can 
conveniently  attend,  or  where  such  local  marine  board  is 
unwilling  to  institute  the  investigation,  the  Board  of  Tndd 
may  direct  the  same  to  be  Instituted  before  two  jnsticea  or  a 
stipendiary  magistrate,  and  thereupon  such  InveatlgatioQ  shall 
be  conducted  and  the  results  thereof  reported  in  the  saoie 
manner  and  with  the  same  powers  in  and  with  which  formal 
investigations  into  wrecks  and  casualties  are  directed  to  be 
oonduoted,  and  the  results  thereof  reported,  nnder  the  provi- 
sions contained  in  the  eighth  part  of  this  Act,  save  only  that 
if  the  Board  of  Trade  so  directs  the  person  bringing  die 
charge  of  incompetency  or  misconduct  to  the  notice  of  tha 
Board  of  Trade,  shall  be  deemed  to  be  the  party  having  the 
conduct  of  the  case. 

Sect.  242 : 

The  Board  of  Trade  may  suspend  or  cancel  the  oerltlleals 
(whether  of  competency  or  service)  of  any  master  or  mate  bt 
the  following  cases,  that  is  to  say: 

L  If  upon  any  investigation  made  in  pursuance  of  the  last 

E receding  section  he  is  reported  to  be  Incompetent  or  to 
ave  been  guilty  of  any  gross  act  of  misconduct,  dnmken*^ 
ness,  or  tyranny ; 

2.  If  upon  any  investigation  conducted  under  the  provtsloiis 
contained  in  the  eighth  part  of  this  Act,  or  after  any 
investigation  macto  by  a  naval  court  consdtnted  as  hers* 
Inafter  mentioned,  it  Is  reported  that  die  loss  or  aban- 
donment of  or  serious  damsge  to  any  ship  or  loss  ol 
life  has  been  caused  by  his  wrongful  act  or  default ; 

8.  If  he  is  superseded  by  the  order  of  any  Admiral^  Ooait 
or  of  any  Naval  Court  oonstitoted  as  hereinafter  nsii* 
tioned; 

4.  If  he  is  shown  to  be  convicted  of  any  offence ; 

6.  If  upon  any  investigation  made  by  any  court  or  tribuna]^ 
authorised  or  hereafter  to  be  authorised  by  the  leglsia- 
tlve  authority  in  any  British  possession,  to  make  ii^ 

aniries  into  diargee  of  incompetency  or  misconduct  on 
le  part  of  masters  or  mates  of  smps,  or  as  to  ship- 
wrecks or  other  casualties  affectlDg  ships,  a  report  is 
made  by  such  coart  or  tritmaalto  the  effect  that  m  has 
been  guilty  of  any  gross  act  of  misconduct,  dmnkenneis^ 
or  tyranny,  or  Uiat  the  loss  or  abMidonment  of  or  serious 
damage  to  any  ship  or  loss  of  life  has  been  caused  by 
his  wrongful  act  or  default^  and  such  report  Is  confirmed 
by  the  governor  or  person  administering  the  govern- 
ment of  such  possession. 
And  every  master  or  mate  whose  certificate  la  cancelled  or 
suspended,  shall  deliver  it  to  the  Board  of  Trade,  or  as  it 
directs,  and  in  default  shall  for  each  offence  Incur  a  penaMy 
not  exceeding  601.  The  Board  of  Trade  may,  at  any  snbseqnsnl 
time,  grant  to  any  person  whoee  certificate  has  been  csn- 
celled,  a  new  certificate  of  Uie  same  or  of  any  lower  grade. 

25  &  26  Vict,  c  63,  s.  23 : 

The  following  rules  shall  be  observed  with  respect  to  ths 
cancellation  and  suspension  of  certificates,  that  Is  to  say: 

L  The  power  of  cancelling  or  suspendtaig  the  certifloatt  of 
a  master  or  mate  by  the  242nd  section  of  the  principal  Act 
conferred  on  the  Board  of  Trade  shall  (except  in  the  cose  pro- 
vided for  by  the  4th  paragraph  of  the  said  section)  vest  in  and 
be  exerclRed  by  the  local  marine  board,  majristrates^  naval 
courts,  Admiralty  court,  or  other  court  or  tribunal  by  iriiioh 
the  case  is  investigated  or  tried,  and  shall  not  In  fntors  vest  in 
or  be  exercised  by  the  Board  of  Trade. 

2.  Such  power  shall  extend  to  cancelling  or  suspending  tbs 
certificates  of  engineers,  in  the  same  manner  as  if  ''oertift- 
cated  engfaieer'*  or  *' certificated  engineers"  were  inserted 
throughout  such  section  after  "  master  *'  or  "'masters." 

5.  Every  such  board,  court,  or  tribunal  shall,  at  the  ooacla- 
sion  of  the  case,  or  as  soon  after  as  possible,  state  in  open 
court  the  decision  to  which  thev  may  have  come  fai  rsspect  to 
cancelling  or  suspending  oertiflcatee,  and  Bh«ll  in  all  cssas 
send  a  full  report  upon  the  case,  with  the  evidenoe,  to  the 
Board  of  Trade ;  and  shall  also^  if  they  determine  to  cancel 
or  suspend  any  certificate,  forward  such  oertlfioate  to  the  Board 
of  Trade  with  their  report. 

4.  It  Hhall  be  lawful  for  the  Board  of  Trade,  it  they  tUnk 
the  justice  of  the  cose  require  it,  to  reissue  and  retaro  soy 
certificate  which  has  be4»n  cancelled  or  su.<ipendMl,  or  shortea 
the  time  for  which  It  is  sospended,  or  grant  a  new  oertUlfitts 


MAGISTRATES'  OASES. 


277 


C.  Gas.  B.] 


Reg.  V,  James  Clark. 


[C.  Cas.  R. 


or  the  Mme,  or  aoy  lower  grmde,  in  place  of  any  oerUflcate 
which  has  been  oiinoeUed  or  raspended. 

«.  The  434th  and  437th  lectioDB  of  the  principal  Act  shall  be 
TMd  as  if  for  the  word  *'  nautical"  were  Bubntitated  the  words 
**  nantlcal  or  engineering,"  and  ae  if  for  the  word  "  person  "  and 
**  aasessor'*  respectiTely  were  substitated  the  words  "  person" 
or  *'  norsoDB  **  and  "  assessor  '*  or  '*  assessors  "  respectively. 

€L  No  certificate  shall  be  cancelled  or  suspended  under  this 
section  unless  a  copy  of  the  report,  or  a  statement  of  the  case, 
npoa  which  the  InTesUgatlon  is  ordered,  has  been  furnished 
to  the  owner  of  the  certificate  before  the  commencement  of 
the  investigation ;  nor  in  the  case  of  InvestlgatioQB  conducted 
by  Justices  or  a  stipendiary  magistrate,  unless  one  assessor  at 
least  expresses  his  concurrence  in  the  report. 

No  counsel  appeared  to  argue  for  the  prisoner. 

S.  Jamesj  Q.  C.  and  C,  Russell  for  the  prosecution. 
— ^It  is  submitted  that  the  prisoner  was  guilty  of 
perjury.  Construing  the  17  &  18  Vict.  c.  10^  and 
25  ft  26  Vict.  c.  63  together,  the  inquiry  before  the 
local  marine  board  was  a  judicial  proceeding.  The 
board  is  not  simply  a  court  of  inquiry  to  report  to 
the  Board  of  Trade,  but  the  power  of  cancelling  or 
suspending  the  certificate  of  the  master  or  mate  is 
Tested  in,  and  may  be  exercised  by,  the  local 
marine  board :  (25  &  26  Vict.  c.  68,  s.  23.)  The  Acts 
constitute  it  a  court  of  judicial  inquiry,  with  power 
to  summon  witnesses  and  pass  sentence :  (17  &  18 
Vict.  c.  104,  ss.  241>2.)  In  Reg,  y.  Beane,  9 
L.  T.  Eep.  N.  S.  719 ;  33  L.  J.  115,  M.  C,  a 
question  arose,  but  was  not  decided,  as  to 
whether  false  swearing  before  a  court-martial, 
held  pursuant  to  the  25  &  26  Vict.  c.  115,  on  board 
a  ship  in  the  Mediterranean,  was  perjury.  When  it 
if  once  established  that  the  false  swearing  takes 
place  in  a  judicial  proceeding  it  amounts  to  per- 
jury at  common  law.  [Martik,  B. — It  strikes  me 
that  this  was  an  indictable  o£Fence,  as  being  in  con- 
travention to  an  Act  of  Parliament.  Mellor,  J. 
—The  third  paragraph  of  sect.  28  of  25  ft  26  Vict, 
c  63,  says  '*  that  every  such  board,  court,  or  tribunal 
shall  state  in  open  court  the  decision  to  which  they 
may  have  come.'*] 

CocKBURK,  C.J. — We  are  all  agreed  that  the 
Indictment  for  perjury  wiU  lie  in  this  case,  and  that 
the  conviction  should  be  sustained,  on  the  ground 
that  this  was  an  inquiry  of  a  judicial  character  before 
a  tribunal  invested  with'  and  exercising  judicial 
powers.  The  board  is  empowered  to  cancel  or 
suspend  the  certificate  of  the  master  or  mate  of  the 
vessel,  and  to  deprive  them  of  their  status  in  the 
mercantile  marine.  When  false  swearing  takes 
place  before  a  tribunal  acting  judicially,  an  indict- 
ment for  perjury  will  lie.  Considering  that  in  such 
an  inquiry  the  character,  reputation,  and  means 
of  existence  of  a  man  are  at  stake,  and  that  he  may 
be  deprived  of  his  position  as  a  master  in  the 
mercantile  marine,  it  would  be  a  misfortune,  when 
he  is  at  the  mercy  of  any  one  inclined  to  swear 
falsely  against  him,  if  such  an  inquiry  were  to  be 
^nsidered  as  other  than  a  judicial  proceeding. 

^___^      Conviction  affirmed. 

Reo.  v.  Jambs  Clark. 

Reservation  of  questions  at  law — Plea  of  guilty — 
11  i- 12  Vict,  c  78,  8. 1.  (a) 

If  a  prisoner  pleads  guilty  to  the  charge  alleged  in  the 
uuactmentj  no  question  of  law  can  be  reserved  for  this 
oourt,as  none  can  be  said  to  have  arisen  on  the  trial. 

Therefore,  where  a  prisoner,  on  beingeaJBied  on  to  plead  to 

(a)  Whereas  it  IsexpedlenttoproTide  a  better  mode  than  that 
now  in  nse  of  deciding  any  dilflcalt  question  of  law  which 
any  arise  in  criminal  trials  in  any  oonrt  of  oyer  and  tenniaer 
tnd  gaol  delivery,  and  to  make  farther  amendments  in  the 
tdminiitration  of  the  criminal  law,  be  it  enacted  that  when 
say  psTstm  ihall  have  been  convicted  of  any  treason,  felony, 
or  Blsdemeuiw  before  any  coort  of  oyer  and  terminer  or 
gad  deltvery  or  court  of  qnarter  sessions,  the  judge  or  com- 
niiHioner  or  justices  of  ths  peace  before  whom  the  case  shall 
save  been  tried  may.  In  his  or  their  discration,  reserve  any 
^TMitton  of  law  whiiba  shall  have  arlMn  on  the  trial  for  the 


an  indictment  charging  him  with  an  offence  under  the 
24  ir  25  Vict,  c.  100,  s.  34,  pleaded  guiJtu,  and  the 
judge,  before  passing  sentence,  entertainea  a  doubt 
after  reading  the  depositions  whether  the  prisoner  had 
been  rightly  indicted,  and  reserved  the  question  for 
this  court,  it  was 

Held,  that  the  judge  had  no  power  to  do  so,  and  that 
this  court  had  no  jurisdiction  to  entertain  it. 

Case  reserved  for  the  opinion  of  this  court  at  the 
Midsummer  Greneral  Quarter  Sessions  1866,  for  the 
county  of  Cambridge. 

At  the  Greneral  Quarter  Sessions  of  the  peace 
holden  for  the  county  of  Cambridge  on  the  Gth  July 
1866,  James  Clark  pleaded  guilty  to  an  indictment 
which  charged  him  with  having  on  the  6th  April 
1866,  at  Longstowe,  in  the  said  county,  committed 
a  certain  unlawful  act  (to  wit),  the  throwing  a  stone 
at  and  upon  a  certain  tender  then  neing  used  upon 
a  certain  railway  called  the  Bedford  and  Cambridge 
Branch  of  the  London  and  North-Western  Rail- 
way, whereby  he  the  said  James  Clark  endangered 
the  safety  of  the  persons  then  being  in  or  upon  such 
tender. 

This  indictment  was  framed  under  the  84th  sec- 
tion of  the  24  &  25  Vict,  c  100,  which  enacts : 
"  Whosoever  by  any  unlawful  act,  or  by  any  wilful 
omission  or  neglect,  shall  endanger  or  cause  to  be 
endangered  the  safety  of  any  person  conveyed  or 
being  in  or  upon  a  iiiilway,  or  shall  aid  or  assist 
therein,  shall  be  guilty  of  a  misdemeanor." 

It  appears  by  the  depositions  that  the  prisoner 
and  three  companions  (all  of  them  agricultural 
labourers),  having  previously  been  drinking  toge- 
ther, were,  on  the  evening  of  the  5th  April,  stand- 
ing on  the  bridge  on  the  Old  North-road,  which 
runs  over  the  Bedford  and  Cambridge  Railway; 
and,  as  a  goods  train  was  passing,  the  prisoner 
picked  up  a  stone  from  the  road,  and  threw  or 
dropped  it  on  the  tender.  The  stone  struck  the 
tender,  and  then  rebounded  on  the  fireman,  without, 
however,  inflicting  any  injury. 

The  Court  of  Quarter  Sessions  entertained  a 
doubt  whether  this  act  of  the  prisoner,  i.  e.  throwing 
or  dropping  a  stone,  was  such  an  unlawful  act  as  to 
bring  it  within  the  provision  of  sect.  34,  especially 
as  the  o£fence  of  throwing  a  stone  is  specifically 
provided  for  by  the  3drd  section  of  the  Act.  Judg- 
ment was  therefore  postponed,  and  the  prisoner  was 
discharged  upon  recognisances  to  appear  when 
called  upon. 

The  cases  cited  to  explain  and  illustrate  the 
unlawful  act  of  the  34th  section  seem  to  point  at 
an  offence  of  \  nature  and  character  altogether  dis- 
tinct. The  83rd  section  seems  to  provide  against 
offences  immediately  directed  against  passengers 
**  with  intent  to  injure,"  whereas  the  unlawful  act  of 
the  34th  section  seems  aimed  at  a  class  of  offences 
indirectly  and  mediately  affecting  public  safety,  and 
arising  out  of  matters  connected  with  tile  permanent 
way  or  tramway  itself,  by  workmen  or  others  on  the 
line. 

The  opinion  of  the  Court  of  Criminal  Appeal  is 
requested  whether  the  prisoner  was  rightly  indicted. 
^  £liot  Thos.  Fokbes,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

CoGKBURN,  C.  J. — In  this  case  we  have  no  juris- 
diction.  The  Act  of  Parliament  only  empowers  the 

consideration  of  the  Jostioes  of  either  bench  and  barons  of 
the  E^zcheqner,  and  thereupon  shall  have  authority  to  respite 
ezecatlon  of  the  jndsment  on  soeh  conviction,  or  pos^Kuis  the 
judgment  until  such  question  shall  have  been  oonsidersd  and 
decided  as  he  or  they  may  think  flt^  and  in  either  case  the 
court  in  its  diacretion  shall  commit  the  person  convicted  to 
prison,  or  shall  take  a  recognisance  of  ball  with  one  or  two 
sufficient  sureties,  and  In  such  sum  as  the  court  shall  think  lit. 
conditioned  to  appear  at  such  time  or  times  as  the  court  shall 
direct  and  receive  Judgment,  or  to  render  himself  ta  execo- 
tion,  as  the  case  may  be^ 
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presiding  judge  to  reserve  any  question  of  law  which 
shall  have  arisen  on  the  trial.  The  question  reserved 
here  was  not  one  that  arose  on  the  trial  of  the  pri- 
soner, for  he  pleaded  guilty  to  this  indictment 
framed  under  sect.  34  of  the  24  &  25  Vict.  c.  100, 
which  makes  the  doing  of  any  unlawful  act  which 
endangers  the  safety  of  any  person  conveyed  or 
being  upon  a  railway  an  offence,  although  there  may 
be  no  intent  to  injure.  It  occurred  to  the  chairman 
of  the  sessions  that  the  deft,  ought  to  have  been 
indicted  under  the  preceding  section,  and  not  under 
the  34 th  section,  and  he  reserved  for  our  considera- 
tion the  point  whether  the  deft,  was  rightly  indicted. 
He  was  only  empowered  to  reserve  questions  which 
arose  on  the  trial.  Tlie  deft,  having  pleaded  guilty, 
no  question  arose  on  the  trial,  and  there  was  no  juris- 
diction to  reserve  this  question. 


KI8I  PBTQS. 


Beported  by  Johx  Kotghork  and  Johx  Shortt,  Esqra , 
BaiTistera-ac-Law. 


COURT  OF  QUEEN'S  BENCH. 
Thunday,  Nov,  29,  1866. 

(Before  Blackburn,  J.  and  a  Common  Jury.) 

Boss  V.  Lascelleb  akd  Scott. 

False  imprisonment — Principal  andagent^^RatiJication. 

Qtuerey  where  is  a  person  entitled  to  lock  vp  another  sus- 
pected of  fdony. 

Per  Blackburn,  .71 ;   A  charge-sheet  is  sufficient  proof 
of  the  signatures  which  it  contains. 

This  was  an  action  for  false  imprisonment  of  the 
pit.  by  the  def ts.,  to  which  the  defts.  pleaded  not 
guilty. 

Besl^  for  the  pit.' 

Robinson  J  Serjt.  and  Wldte  for  the  defts. 

The  pit.  was  a  cooper  in  the  employment  of  Sir 
Charles  Price  and  Co.,  and  liyed  in  Essex-street, 
Southwark.  The  deft.  Lascelles  is  a  timber-mer- 
chant in  Great  Guilford-street,  Southwark,  and 
Scott  is  his  foreman.  Pit.,  after  finishing  his  work 
at  Sir  C.  Price's,  used  to  do  a  little  work  on  his  own 
account  at  home.  On  the  14th  Dec.  1865,  he  pur- 
chased some  12-inch  staves  at  the  deft's.  place 
of  business  and  paid  for  them.  They  were  to  be 
sent  to  his  house  on  the  evening  of  the  following 
Monday.  On  that  evening  he  heard  some  wood 
thrown  into  his  yard,  and  going  out  into  the  yard 
he  saw  North,  a  servant  of  Lascelles,  and  askeH 
North  whether  he  had  brought  the  wood.  North 
having  been  suspected  of  stealing  wood  belonging 
to  his  employers,  was  watched  by  two  policemen, 
who  came  up  while  the  pit.  was  talking  to  him. 
The  wood  shot  down  by  North  into  the  plt.'s  yard 
was  not  the  wood  which  the  pit.  had  purcnased,  but 
wood  which  North  had  stolen.  North  was  taken  off 
to  the  station-house  by  the  police,  and  pit.  was 
requested  to  accompany  them.  The  deft.  Scott  was 
then  sent  for  by  the  policeman,  and  the  house  (^  pit. 
was  searched,  but  no  wood  belonging  to  Lascelles 
was  found  there.  Scott  then  charged  North  with 
stealing  the  wood  which  he  had  thrown  into  plt.'s 
yard,  and  pit.  with  receiving  it.  This  was  deposed 
to  by  the  pit. 

The  charge-sheet  was  produced  by  the  police 
inspector. 

Pit.  was  asked,  could  he  swear  that  the  signature 
in  the  charge-sheet  was  Scott's  signature?  He 
replied  that  he  could  not,  but  that  he  saw  Scott 
signing  the  sheet 

Robinson,  Serjt.  objected  to  the  sufSciency  of  this 
proof  of  the  signature. 


Blackburn,  J.  ruled  that,  though  it  was  not  con- 
clusive, it  was  good  evidence,  and  might  be  sub- 
mitted to  the  jury. 

The  pit.,  after  the  charge,  was  kept  in  the  station- 
house  all  night;  next  day  he  was  remanded  till 
inquiries  should  be  made  about  certain  wood  which 
he  had  brought  home  from  Sir  C.  Price's.  On  the 
day  of  remand  he  was  discharged  from  custody. 
North  pleaded  *'  Guilty."  Lascelles  attended  with 
Scott  as  a  witness  on  the  first  examination,  and  ap- 
proved of  the  conduct  of  Scott.  One  of  the  police- 
men received  from  Lascelles  5<.  on  the  restoration 
of  the  wood  stolen  by  North. 

Robinson  J  Sexjt.  urged  that  there  was  no  case 
against  the  deft.  Lascelles. 

Beskg  argued  that  there  was,  as  Scott  was  his 
foreman,  and  Scott's  conduct  had  been  approved  ot 
by  him. 

Blackburn,  J.  ruled  that  no  case  had  been  made 
out  against  Lascelles,  and  that  the  facts  relied  on 
did  not  amount  to  a  ratification  by  him  of  his  fore- 
man's acts. 

The  case  for  the  defence,  with  regard  to  Scott^ 
was  that  the  suspicions  of  the  police  had  been 
aroused  by  finding  the  stolen  wocKi  shot  down  into 
plt.'s  yard ;  that  the  police  had  taken  him  into  cus- 
tody before  they  sent  for  Scott ;  that  Scott  simply 
signed  the  charge-sheet,  and  in  doing  so  acted  in  a 
mimner  under  the  directions  of  the  police,  and  re- 
luctantly ;  and  that  it  would  have  been  the  duty  of 
the  police  themselves  tp  detain  the  pit.  under  tiie 
very  suspicious  circumstances  of  the  case. 

Blackburn,  J.  told  the  jury  that  a  person  who 
suspects  another  may  go  before  a  magistrate  and 
get  a  summons,  but  instead  of  that  an  unfortunate 
custom  is  somewhat  prevalent  of  having  the  sus- 
pected person  shut  up  in  a  police  office  in  cases 
where  there  is  no  need  of  such  a  precaution.  There 
are  cases  where  this  is  justifiable.  A  policemaik 
may  justify  such  a  procedure  on  the  ground  that  he 
has  reasonable  cause  to  think  a  felony  has  been 
committed.  Something  further  is  necessary  in  the 
case  of  a  private  person.  Such  a  person  must  prove 
that  a  felony  has  been  committed,  and  that  he  has 
reasonable  ground  for  believing  that  the  person 
whom  he  (Siarges  has  committed  the  felony.  A 
wrong  had  been  here  done  in  detaining  the  pit. 
all  night  in  the  police  station,  and  the  only  question 
was  one  of  damages. 

The  jury  found  a  verdict  for  the  pit,,  damages  252. 

Attorney  for  the  pit.,  Pitman, 

Attorneys  for  the  defts.,  Jones  and  ArJccoH 


COURT  OF  COMMON  PLEAS. 

Friday,  Nov,  23,  1866. 

(Before  Mr.  Smith,  J.  and  a  Common  Juiy.) 

Pryor  I?.  The  Local  Board  or  Health  for  thb 
Parish  of  Wsst  Hah. 

A  mendmtnt —  Venue, 

Where  a  person  has  been  sued  in  a  wrong  nam,  no 
wnendfnent  can  be  made  at  Nisi  Prius. 

The  venue  in  actions  against  boards  of  health  is  bcal, 
and  not  transitory. 

Action  on  the  case  for  an  illegal  distress.   The 
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FissiNOTOK  r.  Hutchinson. 


[Nisi  Pbius. 


declaration  stated  that  the  def td.  unlawfully  entered 
upon  idt.'8  messuage  ^^  known  as  the  Crown  Inn  of 
West  Ham,  in  the  county  of  Essex,"  and  wrongfully 
distrained  on  certain  goods  of  the  plt.*s.  Olainii 
50^ 

Plea,  not  guilty  by  statute. 

It  appeared  that  a  person  named  Davis  had  for- 
merly been  the  landlord  of  the  Crown  Inn  at  West 
Ham,  and  that  after  his  death  the  business  was 
carried  on  by  his  widow,  Mrs.  Davis.  In  1865 
Pryor,  the  present  pit.,  married  Mrs.  Davis,  and  in 
the  month  of  Feb.  186G  a  distress  was  put  in  at  the 
instance  of  the  local  board  of  health  for  arrears  due 
for  a  rate  made  in  Aug.  1865,  before  plt.'s  marriage 
with  Mrs.  Davis.  And  it  was  for  alleged  illegality 
in  this  proceeding  that  the  present  action  was 
broQght. 

The  illegality  complained  of  was,  that  no  notice 
had  been  given  to  the  pit.  of  their  intention  to  dis- 
train, orof  the  time  at  which  the  rates  were  due,  nor 
had  any  warrant  been  shown  to  him,  all  of  which 
things  were  informalities  that  rendered  the  distress 
iUegal.  But  by  the  11  &  12  Vict.  c.  63,  sect.  181, 
it  is  provided  that  a  distress  for  rates  shall  not  be 
deemed  to  be  unlawful  for  want  of  form,  but  that 
any  person  aggrieved  thereby  may  bring  his  action 
on  the  case.  And  it  was  under  this  section  that 
the  present  declaration  was  framed,  alleging,  as 
special  damage,  the  loss  and  inconvenience  that  pit. 
had  been  put  to  in  consequence  of  the  seizure  of  his 
pewter  pots,  &c. 

By  sect-  138  of  11  &  12  Vict.  c.  63  (the  PubUc 
Health  Act  1848)  it  is  provided  that  in  corporate 
districts  local  boards  of  health  may  be  sued  by  their 
corporate  name ;  in  non-corporate  districts  they  may 
be  sued  in  the  name  of  their  clerk. 

On  the  case  being  called  on  Kidd,  for  the  pit., 
said  he  had  an  application  to  make  for  an  amend- 
ment. His  Lordship  would  observe  that  the  board 
of  health  had  here  been  sued  in  their  corporate 
name.  The  Public  Health  Act  provided  that  in 
non-corporate  districts  the  board  should  be  sued  in 
the  name  of  their  clerk,  and  although  the  notice  of 
aetion  had  *in  fact  been  served  on  the  clerk,  still 
West  Ham  being  a  non-corporate  district  there  had 
been  a  mistake  in  suing  them  by  their  corporate 
name.  His  application  was  to  have  the  record 
amended  by  substituting  the  name  of  the  clerk  as 
deft.  He  submitted  that,  as  the  board  had  pleaded 
and  appeared  in  the  action  in  their  corporate  name, 
they  would  not  be  at  all  embarrassed  in  their  defence 
by  the  proposed  amendment.  [Smith,  J. — ^The 
amendment  is  not  one  that  can  be  maide  at  Nisi 
Prius.  I  must  try  the  cause  as  it  stands.]  There 
might  be  difficulties  after  verdict.  [Smith,  J. — I 
can  only  try  the  issue  here  as  I  find  it  on  this  record, 
and  I  can  only  amend  according  to  the  evidenced 
I  think  we  must  go  on  to  try  the  cause  as  it  stands, 
but  I  will  give  yon  the  benefit  of  this  application, 
should  it  be  necessary  afterwards. 

Kidi  stated  pit's  case  to  the  juiy. 

^  ManUiiff  Q.  C,  for  def ts.,  said  he  had  some  objec- 
tions to  make  at  this  stage  of  the  proceedings  which 
would  probably  save  them  all  further  trouble  in  the 
matter.  By  the  Public  Health  Act,  sect.  139,  it 
was  provided  that  notice  of  action  should  be  given 
to  the  clerk  of  the  board,  and  that  must  be  a  notice 
of  the  particular  action  to  be  brought ;  and  the 
statute  also  provided  that  the  action  should  be 
brought  within  six  mon  ths ;  and  that  the  venue  should 
be  laid  and  the  action  tried  in  the  county  or  place 
where  the  cause  of  action  arose,  and  not  elsewhere. 
Here  the  record  stated  that  West  Ham  (where  the 
action  arose)  was  in  the  county  of  Essex,  and  there- 
fore he  apprehended  that  his  Lordship  could  not  try 
this  aetion  in  Middlesex. 


Kidd, — ^There  is  no  evidence  that  it  is  in  Essex. 

Smith,  J. — ^I  have  got  the  record  before  me,  anci 
the  declaration  states  that  the  local  board  of  health  of 
West  Ham  is  in  the  county  of  Essex,  and  the  Act  of 
Parliament  says  that  the  action  shall  only  be  tried 
in  the  county  where  the  cause  of  action  arose. 

Pit,  nonsuited^ 
Attorney  for  the  pit,,  BaaaetU 

Attorney  for  the  defts.,  Wilson. 


COUBT  OF  EXCHEQUER. 

sittings  at  guildhall. 

Tuuday,  Dec,  18,  1866. 

(Before  Mabtdt,  B.,  and  a  Common  Jur>'.) 

FissiNGToif  V,  Hutchinson. 

Constructive  assault — What  circumstances  constitute 
an  indecent  assault. 

An  action  cannot  be  maintained  where  the  declaraticmr 
alleges  a  case  of  fdony ;  secus  where  the  dedaaratum 
alleges  only  a  misaemeanor. 

The  declaration  alleged  that  the  deft,  had  in- 
decently assaulted  the  pit.,  and  endeavoured  t(K 
have  connection  with  her  against  her  will. 

Plea,  not  guilty. 

Parry,  Seijt.  (with  him  Butler  Rigby)  stated  the 
plt.'s  case,  who  sued  by  her  father  as  next  friend. 
Pit,  aged  about  fifteen  or  sixteen,  had  been  for 
some  months  a  domestic  servant  in  the  house  off 
deft.'s  mother  at  Tufnell-park,  Holloway.  Deft., 
aged  about  twenty-one,  lived  there  with  lus  mother 
at  the  time  when  the  alleged  cause  of  action  arose.- 
On  the  6th  March  1866,  deft,  came  into  the  kitchen, 
whilst  his  mother  was  absent  from  home,  his- 
trousers  being  undone,  and  he  put  an  indecent 
question  to  pit  Pit.  took  up  a  knife  to  protect 
herself,  and  ^en  escaped  to  her  bedroom,  the  door  of 
which  she  locked.  Deft,  followed  and  attempted  to 
bresJc  open  the  door ;  calling  on  pit.  to  open  it,  and 
begging  of  her  not  to  relate  any  of  the  events  which 
had  occurred  to  his  mother.  Ko  attempt  was  made 
by  deft,  to  repeat  the  offence ;  but  he  subsequently 
told  pit's  father  that  he  would  do  so  if  she  con- 
tinued to  live  in  the  house.  Pit.  told  her  mother 
what  had  occurred  the  day  after  that  on  which  the 
alleged  assault  had  been  committed;  but  plt.'a^ 
father  was  not  made  acquainted  with  the  circumr 
stance  till  the  16th  April  following. 

These  facts  were  deposed  to  by  the  pit,  and  by 
plt.*s  father  and  mother. 


Lloyd,  on  behalf  of  the  deft.,  submitted  that 
case  had  been  made  out  against  the  deft.,  and  that 
pit.  should  be  nonsuited. 

Parry,  Serjt.  contended  that,  as  the  mere  pointing: 
of  a  gun  at  a  man,  whether  it  were  loaded  or  not, 
or  shaking  a  fist  in  a  person's  face,  or  even  spitting 
on  the  floor  in  a  threatening  manner  in  the  pre- 
sence of  any  one,  was  a  constructive  assault;  so 
the  gestures  of  the  deft,  in  the  present  case  being 
sufficient  to  lead  pit.  to  believe  that  he  intended  to 
commit  a  felonious  assault  on  her,  amounted  to 
a  constructive  assault  and  consequently  that  a  case 
had  been  made  out  which  his  Lordship  should  sub- 
mit to  the  jury. 

Martin,  B.  was  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury,  and  that  it  was  a  case 
for  his  decision.  He  had  never  heard  of  such  an 
action  being  brought  before,  although  the  alleged 
offence  must  be  a  common  one,  as  such  proposals  as 
those  said  to  have  been  made  by  the  deft,  most 
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Iiaye  been  made  on  innumerable  occasions.  He 
'^ould  be  sorry  if  a  precedent  were  established  for 
tbe  brinfcing  of  such  actions.  The  Lord  Chief 
Baron  had  expressed  an  opinion  that,  as  the  declara- 
tion alleged  on  the  face  of  it  that  a  criminal  ofifence 
bad  been  committed,  the  action  raised  could  not 
be  maintained.  That  opinion,  however,  hardly 
coincided  with  his  own,  which  wiis  that,  although  an 
action  was  not  maintainable  where  a  case  of  felony 
was  alleged,  it  was  maintainable  when  the  charge 
amounted  only  to  misdemeanor.  In  the  present 
case  he  thought  that  the  alleged  charge  was  a  mis- 
demeanor only  and  not  a  felony,  otherwise  he  should 
bave  been  inclined  to  stop  the  case  at  the  com- 
mencement. 
The  pit  was  then  nonsuited. 


COUKT   OF   ARCHES. 

(GANTIBBBUBT ) 
BeportedbyDr.  Swabxt,  B«rrlster-at-Law. 

June  19  and  Nov.  5,  1866. 

(Before  the  Bight  Hon.  S.  LusHiNaTON,  D.C.L., 

Bean.) 

The  Office  of  the  Judge  promoted  by  Sieysiuro  awd 
EvjkNS  i;.  Ki^iOSFOKO. 

iJawUhoriaea  atterations  and  substitution  in  fittings  and 

ornaments  of  a  church  by  incumbent-^ Reference  to 

archdeacon  to  rqfHirt  ana  advise — Decree  and  con- 

Jirmatory  faculty  in  accordance  with  the  archdeacon's 

nporL 

This  was  a  suit  instituted  by  the  churchwardens 
•of  St  Thomas's,  Stamford-hill,  against  the  incum- 
bent, the  Bev.  Fredk.  Wm.  Kingsford,  for  making 
certain  alterations  and  substitutions  in  the  church, 
without  previously  obtaining  a  faculty  from  the 
Bishop  of  London,  and  came  before  the  court  by 
letters  of  request  from  the  Bishop  of  London. 

When  the  case  last  came  before  the  court  in  June, 
tbe  learned  Judge  proposed,  in  lieu  of  taking  evi- 
^nce  as  to  the  several  matters  articled,  to  request 
Archdeacon  Sinclair  personally  to  inspect  the  church, 
4uid  to  make  a  report  thereon,  by  which  the  court 
would  be  guided  as  to  the  extent  of  Uie  restitution 
to  be  ordered  and  as  to  the  issue  of  a  confirmatory 
faculty  with  regard  to  such  of  the  alterations  as 
might  be  allowed.  This  arrangement  had  been 
-assented  to  by  the  counsel  on  each  side  on  behalf  of 
their  clients,  and  the  archdeacon  having  furnished 
4i  report,  the  churchwardens  applied  for  a  decree  in 
•accordance  with  the  same,  on  5th  Nov. 

Dr.  Deane,  Q.  C,  appeared  for  the  churchwardens; 
the  Qfteen's  Advocate  (Sir  B.  J.  PhilUmore)  for  the 
incumbent. 

Dr.  Deane,  in  opening  the  case  to  the  court,  re- 
ferred to  the  report  of  Archdeacon  Sinclair,  which 
had  been  made  m  compliance  with  the  request  of 
bis  Lordship,  and  said  that  the  case  now  came 
CD  with  respect  to  the  restorations  to  be  made, 
and  the  alterations  which  were  to  be  allowed.  The 
leport  set  forth  that,  as  the  semicircular  win- 
•dow  of  stained  glass  at  the  east  end  of  the  church, 
irfaich  was  blown  out  and  destroyed  by  an  explosion 
ai  gunpowder  at  Erith,  was  not  required  for  the 
purpose  of  lighting  the  church,  an  order  for  its 
restoration  would  involve  unnecessary  expense. 
TChaX  the  Ten  Commandments  which  had  been  sub- 
atituted  for  those  previously  existing  appeared  to 
be  a  sufficient  compliance  with  the  82nd  canon ;  and 
with  regard  to  the  decorations  in  the  chancel, 
although  not  harmonising  with  the  general  character 
el  the  church,  he  did  not  consider  them  so  ob- 
jectionable as  to  call  for  any  special  suggestion. 


That  the  new  communion-table  which  had  beea 
substituted  for  the  old  one  was  sufficiently  con- 
venient, and  there  seemed  no  necessity  for  requiring 
the  old  one  to  be  replaced.    The  movable  shelf  or 
super-altar  was  not  required.    As  a  credence-table 
was  allowed  by  law,  and  was  found  convenient  in 
the   administration  of  the   Holy   Communion,  it 
seemed    unnecessary  to    issue    any  order   for  its 
removal.    The  tesselated  pavement  he  considered 
unobjectionable,  and  it  could  not  be  removed  with- 
out   needless    exx>ense    and    trouble.      The    same 
remark  would  apply  to  the  new  communion  rails,  as 
well  as  the  steps  in  front  of  them.    The  two  oak 
chairs,  one  at  each  end  of  the   communion-table, 
being  part  of  the  furniture  of  the  church,  ought  not 
to  have  been  removed.    The  new  pulpit  staircase 
was  not  so  objectionable  as  to  make  it  necessary 
that  the  old  one  should  be  restored.    That  the  free 
seats  in  front  of  the  communion  rails  were  now  too 
close  to  one  another,  and  the  occupants  were  no 
longer  able  to  kneel.    It  appeared  to  him  (Arch- 
deacon   Sinclair)   that   the    whole   of    the   space 
formerly  set    apart   for  free  and    unappropriated 
sittings  should  remain  open  to  the  use  of  the  poor 
as  heretofore.    The  new  altar  cloths  of  different 
colours    and    patterns,    the   coloured    cloths    for 
covering   the   sacramental  vessels   and   the  glass 
jugs  containing  water  to  be  used  at  the  Rdmtnistra- 
tion  of  the  Holy  Communion  had  n(»t  Ik'vu  exhibited 
at  his  visit,  but  as  they  were  not  wjuitetl.  nnd  Kftve 
offence  to  the  congregation,  he  thou'zht  they  ought 
to  be  removed.   The  report  he  (Dr.  Deane)  had  read 
was  made  on  the  18th  July,  and  he  had  hoped  that 
some  form  of  order  would  have  been   settled  by 
which  the  suggestions  of  Archdeacon  Sinclair  could 
have  been  carried  out  in  such  a  manner  as  to  avoid 
an  apparent  triumph  to  either  side,  and  put  an  end 
to  all  bitter  feelings  in  the  parish,  but  as  the  other 
side  had  taken  a  different  view  no  such  arrangement 
had  been  practicable,  and  the  churchwardens  acting 
for  the  congregation  had  been  obliged  to  oome  to  the 
court  for  an  order  to  remove  what  the  aichdeacQa 
had  reported  to  be  objectionable.    Dr.  Deane  said 
that  two  affidavits  in  opposition  to  the  church- 
wardens* prayer  had  been  filed  by  tha  other  side. 
Copies  of  them  were  delivered  to  his  clients  on 
Saturday  last  at  two  o'clock,  thus  manifestly  pre- 
cluding the  possibility  of  their  answering  them,  but 
even  if  it  had  been  otherwise  he  would  certainly  have 
advised  his  clients  not  to  answer  them.    Dr.  Deane 
then  read  an  affidavit  of  the  Bev.  Mr.  Kingsford, 
and  Mr.  Farnell,  one  of  the  present  churdiwardenfl^ 
as  to  the  seats,  and  was  about  to  read  the  othei^ 
which  purported  to  be  from  persons  occupying  the 
free  seats,  but  the  Court  declined  to  hear  it  He  also 
referred  to  an  affidavit  of  Mr.  Sieveking  that  the 
alterations  suggested  by  Archdeacon  Sinclair  in  bis 
report  had  not  been  made,  and  then,  after  dwelling 
on  the  alterations  to  be  made,  he  asked  the  court  to 
make  a  decree  in  accordance  with  the  archdeacon*i 
recommendations,  and  to  condenm  Mr.  Kingsf6id  is 
the  costs  of  the  suit,  the  expense  of  which  had  by 
the  suggestion   of   his  Lordship  been  materially 
lessened  by  requesting  the  archdeacon  to  report  to 
the  court  on  the  subject. 

The  Qfteen's  Advocate  said  the  case  illustrated  the 
view  he  had  for  a  great  portion  of  his  Ufe  con- 
tinually insisted  upon,  viz.,  that  clergymen  should 
abstain  from  making  alterations  in  their  churches 
without  first  obtaining  a  faculty  giving  them  per- 
mission to  make  such  alterations.  He  had  for  t 
long  time  endeavoured  to  impress  upon  clergymen 
that  they  should  always  pursue  the  legal  mode 
pointed  out  by  the  ecclesiastical  law,  and  if  thej 
did  so,  much  unpleasant  feeling  would  be  prevented. 
But  clergymen  believed  that  they  could  make  what- 
ever alterations  they  thought  proper,  and  the  result 
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waa,  litigation  and  great  expense  to  them  and  much 
*  ill-feeling  created.  He  coidd  not  help  expressing 
his  opinion  that  his  client  Mr.  Kingsf ord  had  been 
umecesaarily  articled  against  under  the  Church 
Discipline  Act.  He  woiSd  suggest  that  the  proper 
course  to  pursue  in  such  a  case  was  that  a  monition 
should  hare  issued  for  the  restorations  to  be  made, 
and  the  alterations  to  take  place.  The  expense  was, 
of  course,  greater,  and  but  for  the  kind  suggestion 
of  his  Lordship  in  requesting  Archdeacon  Sinclair 
to  make  a  report,  the  expense  would  have  been 
much  greater.  As  the  case  was  now  presented  to 
the  court,  there  were  onlj  a  few  matters  to  be  con- 
sidered. The  court  would,  no  doubt,  grant  a  con- 
lirmatory  faculty  as  to  such  of  the  alterations  as  had 
not  been  objected  to  by  the  archdeacon,  and  would 
give  directions  on  the  other  points.  In  the  first 
place  as  to  the  shelf  or  super-altar,  he  apprehended 
as  a  matter  of  ornament  there  could  be  no  serious 
objection. 

His  LoRi>8Hip  inquired  why  it  should  be  put 
there  at  all  ? 

The  Queen's  Advocate  thought  it  was  considered 
an  improvement.  However,  if  there  were  any 
lerioos  objection  it  would  be  removed.  Tlien,  as 
to  the  double  chair  now  used  instead  of  two  oak 
chairs,  one  at  each  end  of  the  communion-table,  the 
old  ones  have  been  sold. 

Dr.  LusHiKGTOK  said  they  ought  not  to  have  been 
sold,  it  was  a  most  improper  proceeding.  The 
question  now  was  whether  the  double  scat  was 
equivalent  to  the  two  chairs  formerly  used. 

Hie  Queen's  Advocate  apprehended  that  double 
seats  were  introduced  into  modern  churches. 

His  LoRDsaiP  said,  he  had  always  seen  a  chair  at 
each  end  of  the  communion-table  and  never  double 

iCttfl. 

The  Queen's  Advocate  thought  there  was  nothing 
important  in  the  chairs,  but  undoubtedly  they 
should  not  have  been  sold.  The  next  point  arose 
in  reference  to  the  free  seats,  and  it  was  a  question 
more  of  fact  than  of  principle.  The  fact  was  that 
the  number  of  free  seats  had  not  been  diminished,  but 
live  had  been  gained  by  the  old  seats  being  put  fur- 
ther back.  Referring  to  a  model  of  the  seats  exhibited 
in  court,  and  to  the  opinion  of  Archdeacon  Sinclair, 
who  was  a  gentleman  of  some  six  feet,  he  would 
venture  to  say  that  persona  could  now  kneel  much 
better  than  in  the  old  seats,  and  he  could  produce 
evidence  of  those  who  used  them  that  the  accom- 
modation waa  greater  than  previously. 

Dr.  Deane  remarked  that  he  could  produce 
evidence  to  the  contrary. 

Hii  LoRDSBip  intimated  that  the  matter  had 
been  left  to  Archdeacon  Sinclair,  and  that  he  must 
be  guided  by  his  report.  His  object  had  been  to 
save  both  aides  great  expense,  and  he  saw  no  utility 
in  hearing  evidence  on  the  subject. 

The  Qteen*s  Advocate  would  not  persist,  but  would 
act  on  his  Lordship's  suggestion.  The  only  ques- 
tion remaining  for  discussion  waa  as  to  the  clotha 
on  the  altar.  The  old  communion-table  had  been 
removed,  and  a  better  one  substituted.  The  old 
doth  was  very  shabby,  and  would  not  have  fitted 
the  new  table.  And  it  would  be  borne  in  mind  that 
the  new  cloths,  which  were  much  more  handsome 
than  the  others  had  ever  been,  had  been  provided 
by  the  clergyman  and  his  friends  without  any  ex- 
pense to  the  parish.  An  objection  had  been  taken 
by  the  archdeacon  to  cloths  of  different  colours 
being  used  at  different  periods ;  but  he  would  refer 
to  the  decision  of  the  Judicial  Committee  of  the 


Privy  Council  in  the  St.  Barnabas  case,  Westerton  v. 
lAddeH 

His  Lordship  called  the  attention  of  Her 
Majesty's  Advocate  to  the  answer  of  the  deft,  in 
which  he  stated  that  the  former  altar  cloth  was 
very  old  and  shabby,  and  that  he  had  substituted 
cloths  of  a  handsome  character  of  different  colours 
suitable  to  various  commemorative  periods  adopted 
by  the  usages  of  the  Established  Church.  He  (Dr. 
Lushington)  should  like  to  know  what  these  usages 
of  the  Established  Church  were. 

The  Qfieen^s  Advocate  replied,  that  the  usage  on 
this  subject  was  to  be  found  in  the  canons  in  use 
before  the  Reformation,  and  that  the  colours  used  at 
St  Barnabas  were  identical  with  those  in  the  present 
case,  and  were  in  accordance  with  that  usage.  It 
had  always  been  customary  to  introduce  different 
colours  at  different  seasons ;  as  for  instance,  black 
was  used  in  the  time  of  Lent ;  and  in  the  case  of 
Westerton  v.  Liddell  the  Privy  Council  had  held  that 
the  ordinary  had  a  discretion  in  such  matters ;  and 
acting  as  ordinary  they  had  approved  of  the  cloths 
in  dispute  in  that  case,  and  he  would  now  ask  his 
Lordship  to  follow  that  decision.  As  for  the  glass 
jugs  for  water,  and  the  coloured  cloths  used  for 
covering  the  sacramental  vessels,  his  client  would 
undertake  that  they  should  be  removed.  The 
learned  advocate  concluded  by  expressing  a  hope 
that  the  litigation  which  by  his  Lordship's  desire 
had  been  lessened  as  to  the  expenses,  would  end  all 
bitter  feelings  in  the  parish — ^that  all  animosity 
would  die  out,  and  a  general  return  of  kindness 
exist  between  the  incumbent  and  all  his  congrega- 
tion now  that  the  matter  would  be  disposed  of  and 
the  order  of  his  Lordship  carried  out 

Dr.  Deane^in  reply, would  only  say  a  few  words  aa 
to  the  course  adopted  in  this  case.  He  had  wished  to 
proceed  by  way  of  monition,  but  the  judge  of  the 
Consistory  Court  had  held  that  it  was  a  proceeding 
under  the  Church  Discipline  Act,  and  this  was  why 
the  case  came  before  this  court  on  letters  of  request 
from  the  Bishop  of  London's  Court 

His  Lordship,  in  delivering  judgment,  said  it 
appeared  to  him  that  there  were  two  things  which 
the  court  was  required  to  do— to  make  an  order 
what  was  to  be  done  in  the  way  of  restoration,  and 
to  grant  a  confirmatory  faculty  as  to  such  of  the 
alterations  aa  were  to  be  allowed  to  remain.  When 
the  case  originally  came  before  him  he  was  clearly 
of  opinion  Uiat  Mr.  Kingsford  had  been  guilty  of  a 
great  error  of  judgment  It  was  quite  impossible 
to  consider  alterations  such  as  had  been  made  in 
the  present  case  as  of  trivial  importance,  and  in 
these  days  it  was  most  desirable  that  nothing 
should  be  done  by  a  clergyman  in  his  church  with- 
out, in  the  first  instance,  obtaiiung  the  necessary 
legal  sanction.  If  the  private  sanction  of  the 
bishop  or  archdeacon  had  been  obtained  prior  to  the 
alterati<ms  being  made,  he  might  not  have  been  dis- 
posed to  insist  upon  a  faculty  being  taken  out,  but 
a  dergynum  had  no  right  whatever  to  make  altera- 
tions on  his  own  responsibility.  Although  Mr. 
Kingsford  had  been  guilty  in  thu  case  of  a  viola- 
tion of  ecclesiastical  law,  yet  he  (Dr.  Lushington) 
was  not  disposed  to  regard  his  conduct  as  anything 
worse  than  a  great  error  in  judgment,  and  he 
therefore  did  not  wish  him  to  be  visited  by  all  the 
consequences  of  a  prosecution  by  articles,  as 
the  expenses  of  trying  the  case  would  be  heavy, 
and  must  necessarily  all  fall  on  the  clergyman. 
He  had  therefore  proposed  to  refer  the  case 
to  Archdeacon  Sinclair  to  report  upon,  having 
selected  him  for  that  purpose,  not  only  on  account 
of  the  high  position  he  held,  and  the  great  confi- 
dence he  (Dr.  Lushington)  had  in  his  opinion,  but 
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also  because  it  was  important  that  the  Bishop  of 
JiOndon  should  be  satisfied  vith  the  decision.  This 
proposal  had  been  assented  to  by  the  parties  to  the 
suit,  and  the  archdeacon  had  made  his  report,  and 
unless  there  was  something  glaringly  wrong — fome 
great  mistake  of  fact  or  error  in  law,  he  could  not 
'do  otherwise  than  follow  it,  or  else  there  would  be 
no  end  to  the  matter ;  each  separate  clause  of  the 
report  migh  t  be  impugned,  and  great  expense  would  be 
incurred.  His  Lordship  proceeded  to  consider  the 
several  points  raised.  As  regards  the  free  seats,  he 
should  follow  the  archdeacon's  report.  He  had  been 
told,  that  the  altar  cloths  were  identical  as  to  colour 
with  those  used  in  the  Knightshridgt  case,  and  if  that 
were  so,  then  their  use  would  be  allowed  as  sanc- 
tioned in  that  case.  The  coloured  coverings  of  the 
sacramental  vessels  would  be  removed.  He  could 
not  order  the  chairs  to  be  replaced,  as  they  had  been 
sold,  but  this  ought  not  to  have  been  done.  His 
decree  would  be  in  favour  of  the  promoters  as  to  the 
recommendations  of  Archdeacon  Sinclair,  and  he 
would  direct  a  conflnnatory  faculty  to  be  issued  as 
to  the  alterations,  which  were  to  remain  in  statu  quo. 
Of  course  this  decree  could  not  be  at  once  drawn 
up,  but  it  would  be  founded  on  the  report,  and  any 
subsequent  application  could  be  made  with  refers 
ence  thereto.  The  deft,  would,  of  course,  be  con- 
demned in  the  costs  of  the  suit. 

TAe  decree  was  ordered  to  issue  as  directed,  and 
the  Rev.  Mr,  Kingsford  to  pay  ail  costs  of  the 
proceedings. 

Deacon,  Son,  and  Rogers,  proctors  for  promoters. 
Jennings  and  Son  for  deft. 


Monday,  Nov.  12,  1866. 

The  Office  of  the  Judge  promoted  by  Flamakk  v. 

Simpson. 

Criminal  proceedings  against  a  clerk  in  orders — Limita- 
tion of  time — Decree  by  letters  of  request. 

Where  letters  of  request  in  due  form  are  presented  to  the 
court  after  an  inquiry  by  commissioners  under  3^4 
Vict.  c.  86,  the  court  has  no  jurisdiction  to  look  behind 
the  letters  of  request  and  determine  whether  the  pro- 
feedings  before  the  commissioners  were  or  vjere  not  in 
accordance  with  the  stiUute. 

TTie  decree  by  letters  of  request  contained  no  averment 
that  the  offences  charaed  had  taken  place  within  two 
years  from  its  date,  but  it  referred  to  the  letters  of 
reauest  and  stated  that  they  tcerejiled  in  the  registry. 
The  party  cited  appeared  and  prayed  articles. 

I  The  Court  overruleda  preliminary  ofgection  to  the  admission 
of  the  articles  taken  on  the  around  that  on  the  face  of 
the  decree  the  court  had  no  jurisdiction  under  tibs  3  j*  4 
Vict,  c.  86,  but  gave  leave  to  appeal 

This  was  a  suit  brought  by  letters  of  request 
under  the  Church  Discipline  Act,  3  &  4  Vict.  c.  86, 
after  a  commission  of  inquiry  and  report  by  such 
commission,  from  the  Bishop  of  Exeter. 

The  proceedings  in  the  diocese  of  Exeter  com- 
menced by  an  application  in  writing,  bearing  date  the 
2l8t  May  1866,  from  Mr.  Thos.  Fiamank,  one  of 
the  churchwardens  of  the  parish  of  East  Teign- 
mouth,  calling  upon  the  Bishop  of  Exeter  to  issue  a 
commission  under  the  Church  Discipline  Act  to 
inquire  into  certain  alleged  breaches  of  ecMdesiastical 
law  in  the  performance  of  the  church  service  in  the 
said  parish  church  by  the  Kev.Thos.  Bume  Simpson, 
the  incumbent :  first,  by  having  lights  on  the  com- 
munion-table when  not  required  for  giving  light; 
secondly,  by  mixing  water  with  the  wine  before  the 

frayer  of  consecration  in  the  administration  of  the 
loly  Communion ;  thirdly,  by  raising  the  paten 


and  the  cup  over  his  head ;  fourthly,  by  placing  the 
alms  collected  at  the  ofifertory  on  a  stool  by  the  side 
of  the  communion-table  instead  of  on  the  table; 
fifthly,  by  omitting  the  word  '^  all  **  in  the  blessing 
or  prayer  ending,  "the  grace  of  our  Lord  Jesus 
Christ  be  with  us  all." 

The  3rd  section  of  3  &  4  Vict,  c  86,  is  as  f  ollowg : 

And  be  it  enacted  that  in  every  case  of  any  derk  in  boly 
orders  of  the  United  Church  of  England  and  Iretaod,  who  may 
be  chariped  with  an  offence  against  the  laws  eoelesiastla],  or 
conoernhig  whom  there  may  exist  scandal  or  eyll  report  is 
baring  offended  against  the  said  laws,  it  shall  be  lawful  for 
the  bishop  of  the  diocese  withm  which  tho  offence  is  alleged 
or  reported  to  have  been  committed,  on  the  application  of 
any  party  complaining  thereof,  or  if  he  shall  think  fit  of  his 
own  mere  motion,  to  issue  a  commlMion  nnder  his  hand  and 
seal  to  Ave  persons,  one  of  whom  shall  be  his  yicar-general,  or 
an  archdeacon,  or  rural  dean  within  the  diocese,  for  the  pur* 
pose  of  making  inquiry  as  to  the  grounds  of  such  charge  or 
report:  provided  always,  that  notice  of  the  intention  to  isaas 
each  commission  under  the  hand  of  the  bishop,  containing  sa 
intimation  of  the  nature  of  the  offence,  together  with  the 
names,  addition,  and  residence  of  the  par^  on  whose  appU- 
cation  or  motion  such  commission  shall  be  about  to  isnie, 
shall  be  sent  by  the  bishop  to  the  party  aocosed  fonrteen  dsjs 
at  least  before  such  commission  shall  issue. 

The  Idth  section  provides  for  sending  the  case  by 
letters  of  request  to  the  court  of  apitcal  of  the  pro- 
vince ;  and  the  20th  section  is  as  follows : 

And  be  it  enacted  that  every  suit  or  proceeding  ag'ttnst  soy 
such  clerk  In  holy  orders  for  any  offence  agaiuKi  tU3  l».n 
eoolesiastieai  shall  be  commenced  within  two  yearn  after  the 
oommlssion  of  the  offence  in  respect  of  which  the  suit  or 
proceeding  shall  be  Institutedf  and  not  afterwards. 

Then  follows  an  exception  in  case  of  offences  for 
which  a  conviction  in  any  court  of  common  law 
shall  have  been  obtained. 

The  23rd  section  enacts, 

That  no  criminal  suit  or  proceediug  against  a  clerk  in  holy 
orders  of  the  United  Church  of  Eugland  and  Ireland  for 
any  offence  against  the  laws  ecclesiastical,  shall  be  ins^ 
tuted  in  any  ecclesiastical  court  otherwise  than  sa  hers 
Inbefora  enacted  or  provided. 

The  notice  of  intention  to  issue  the  commission 
bore  date  the  1st  June  1861,  and  was  served  on  Mr. 
Simpson  on  the  4th  June ;  the  commission  bore  date 
20th  June ;  and  on  22nd  June  a  notice  was  serred 
on  Mr.  Simpson  that  the  commission  would  be  eiaP 
cuted  on  Uie  10th  July  1866,  at  the  Chapter-house 
in  Exeter.  On  the  7th  July  Mr.  Fiamank  received 
a  notice  from  Mr.  Ford,  as  proctor  and  agent  for  Mr. 
Simpson,  reciting  the  charges  brought  against  Mr. 
Simpson  and  saying  that  Mr.  Simpson  would,  at 
the  sitting  of  the  commission,  admit  the  facts  men- 
tioned in  each  of  the  above-mentioned  charges. 

None  of  the  proceedings  or  documents  cuonected 
with  tbe  commission  contained  any  allegation  of  the 
time  or  times  at  which  the  offences  were  supposed 
to  have  been  committed. 

Before  the  commissioners  the  promoter  was  r^ne- 
sented  by  A.  J,  Stephens,  Q.  C,  the  defendant  by  Dr. 
Deane,  Q.  C,  who  took  a  preliminary  objection  thst 
the  offences  were  not  charged  to  have  been  com- 
mitted within  two  years,  but  the  Commissionen 
overruled  the  objection. 

Evidence  was  then  taken  on  the  charges,  snd  st 
the  adjourned  meeting  of  tho  commission  on  the 
11th  July,  the  Commissioners  declared  their  opinion 
that  there  was  sufficient /wtmaybc^  ground  for  insti- 
tuting further  proceedings,  and  so  certified  to  tin 
bishop,  who  sent  the  case  to  the  court  by  letter  of 
request,  which  commenced  with  the  followiag 
recital: 

Whereas  the  Bev.  Thomas  Borne  Simpson,  a  derk  In  botr 
orders  of  the  United  Church  of  England  and  Ireland,  ud 
incumbent^  Ac,  is  charged  with  haTii^  in  our  said  dlooeM  o{ 
Exeter  and  within  two  years  last  past  offended  agsinst  tbs 
laws  eoolesiaatioal. 

By  the  first  of  the  Rules  and  Regulations  (in  force 
as  to  all  suits  instituted  in  the  Arches  Court  after  the 
1st  Jan.  1866)  it  is  directed : 

That  all  decrees,  dtationa,  monitlona,  inhibltioBi,  com- 
polBories,  and  other  instnunents  under  seal,  shall  he  piepnd 
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in  ind  iasoed  from  the  registry  of  thiB  coart^  in  forms  to  be 
spprored  of  by  tbe  judge,  od  written  application  (from  the 
proctor  of  the  party  or  parties  re<)ulring  the  same,  and  signed 
bj  him),  and  no  act  of  coart  shall  be  necessary  to  end  snch 
decrees,  fta,  and  the  same  shall  bear  date  on  the  day  on  which 
ikex  are  respectively  issued. 

And  a  form  of  decree  by  letters  of  request  (to  be 
followed  as  nearly  as  circumstances  of  the  case 
would  admit)  is  annexed  to  the  rules. 

The  decree  by  letters  of  request  was  in  the  fol- 
lowing terms : 

Stephen  Lushlngton,  Doctor  of  Laws,  Official  Principal  of 
the  Arches  Coart  of  Ganterbniy.  To  all  clerks  and  literate 
geraons  throughout  the  whole  province  of  Canterbuiy,  greeting, 
whereas  we  have  lately  received  letters  of  request  from  the 
Bight  Bev.  Father  in  God,  Henry,  by  Divine  permission  Lord 
Biulop  of  Exeter,  bearing  date  the  16th  day  of  August  1866, 
sad  now  remaining  in  the  registry  of  our  said  court,  requesting 
OS  to  cits  the  Bev.  Thomas  Bume  Simpson,  a  clerk  in  holy 
orders  of  the  United  Church  of  England  and  Ireland,  in- 
cumbent of  the  perpetual  curacy  and  parish  church  of  East 
tWgnmottth,  in  the  county  of  Devon,  diocese  of  Exeter,  and 
prorinoe  of  Canterbury,  in  a  certain  cause  or  business  of  our 
ofBee,  at  the  promotion  of  Thomas  Flamank,  a  parishioner, 
tnd  one  of  the  churchwardens  of  East  Teignmouth  aforesaid ; 
sod  whereas  we  have  accepted  the  said  letters  of  request,  we 
do  therefore  enjoin  and  command  you  jointly  and  severally, 
punnsnt  to  the  letters  of  request,  tocite,or  cause  to  be  cited,  the 
said  Bev.  Thomas  Borne  Simpson  to  enter  an  appearance  per- 
sonally or  by  his  proctor,  duly  constituted  in  the  I'egistry  of  our 
•aid  court  situate  at  No.  8,  Qodliman-etreet,  Doctors'-com- 
moDS,  London,  on  the  sixth  day  after  he  shall  have  been  served 
with  these  presents,  then  and  there  to  answer  to  certain 
articles,  heaas,  positious.  or  interrogatories  touching  and 
concerning  his  soul's  health  and  the  lawful  correction  and 
reformation  of  his  manners  and  excesses,  more  especially  to 
the  following  particulars,  as  set  forth  in  the  said  letters  of 
request,  namely :  first,  that  he  has  lights  on  the  communion- 
table, and  they  are  not  required  for  the  purpose  of  giving  light ; 
■eoondly,  that  in  the  administration  of  the  holy  communion, 
famnedlately  before  the  prayer  of  consecration,  he  mixes 
water  with  the  wine ;  thirdly,  that  after  saying  the  prayer 
of  consecration  he  raises  the  paten  with  both  hands  over 
Us  head  and  the  cup  In  like  manner ;  fourUiIy,  that  when  the 
alms  ooltected  at  the  offertory  are  brought  to  be  placed  on  the 
eommnnion-table,  be  places  the  same  on  a  stool  ^  the  side  erf 
the  table  instead  of  on  the  conununion-table ;  flf  thly,  that  fai 
lajing  the  last  prayer  of  the  morning  and  evening  service, 
he  omits  the  word  ^'all'*  in  the  concluding  sentence.  And 
further,  to  do  and  receive  as  unto  law  and  justice  shall  apper- 
tain under  pain  of  ^e  law  and  contempt  thereof.  And  what 
'you  shall  do  in  the  premises  you  shall  duly  certify  in  tbe 
registry  of  our  said  court  with  these  presents.  Dated  at  Lon- 
don the  ISth  day  of  September  in  the  year  of  our  Lord  1866. 

John  Sukpiiabd,  Begistrar. 

This  decree  was  served  on  Mr.  Simpson  on  the 
Uth  Sept.,  and  on  the  20th  Sept.  a  proctor  entered 
an  appearance,  and  prayed  articles,  which  were  filed 
OD  b^ialf  of  the  promoter  on  the  5th  Oct. 

And  the  case  now  came  before  the  court  in 
opposition  to  the  admission  of  these  articles ; 
notice  having  been  given  that  the  objection  at 
present  to  be  taken  would  be  to  the  jurisdiction  of 
the  court,  on  the  grounds  that,  first,  the  proceed- 
inp  before  the  commission  were  invalid  by  reason 
of  want  of  limitation  of  time  as  to  the  alleged 
offence;  secondly,  that  a  decree  by  letter  of 
request  ought  of  necessity  to  contain  the  limitation 
of  time. 

The  Qu€en*s  Advocate  (Sir  R.  J.  Phillimore),  Dr. 
Deane^  Q.  C,  and  Hatmen,  in  support  of  the  objection, 
referred  to  the  sections  of  the  Church  Discipline  Act 
above  set  out,  and  to  Uie  practice  in  all  cases  that 
had  occurred  under  that  Aust,  and  contended,  first, 
that  the  proceedings  before  the  commissioners  which 
were  the  fotmdation  of  the  present  suit,  were 
invalid,  and  that  therefore  the  suit  itself  must  fail ; 
secondly,  that  the  limitation  of  time  by  the  20th 
section  was  a  necessary  ingredient  of  the  crime 
alleged,  and  of  the  jurisdiction  of  this  court ;  thto 
the  decree  by  letter  of  request  was  bad  on  the  face 
of  it,  as  not  showing  any  crime  or  jurisdiction  for 
or  to  which  the  party  cited  was  by  law  obliged  to 
answer. 

/.  A.  StqthenSj  Q.  C.,  Dr.  Swahey,  and  Droop  in  sup- 
port of  the  proceedings. — The  case  of  Vitdier  v. 
ikRmn^  11  Moo.  P.  C.  824,  decided  that  the  service 


of  the  citation  was  the  time  from  which  the  limi- 
tation of  two  yoars  was  to  be  reckoned ;  thus  the  first 
time  is  immaterial  in  the  pi:oceeding8  before  the 
commissioners,  for  though  the  matter  charged 
might  be  within  two  years  from  the  date  of  the 
proceedings,  it  would  not  follow  that  they  would  be 
within  two  years  from  the  service  of  the  citation  ; 
but  the  objection  was  taken  before  and  overruled  by 
the  commissioners,  and  this  court  is  not  a  court  of 
appeal  from  them,  nor  is  its  jurisdiction  founded  on 
what  took  place  before  the  commissioners,  but  on 
the  letters  of  request  from  the  bishop  which  are 
admitted  to  be  correct,  and  behind  which  this  court 
will  not  look.  Secondly,  as  to  the  decree  by  letters  of 
request,  the  jurisdiction  of  this  court  and  the  nature 
of  the  charge  as  an  offence  against  ecclesiastical  law 
were  neither  of  them  the  creatures  of  the  Church 
Discipline  Act.  The  20th  section  of  this  Act  is  a 
limitation  on  the  ancient  jurisdiction  of  the  court 
in  the  nature  of  a  proviso,  and  as  such  is  a  proper 
matter  to  be  alleged  in  defence,  but  need  not  be 
introduced  by  the  promoter :  {Sted  v.  Smithy  1  B.  & 
A.  94.)  At  all  events,  if  the  technical  objection  U> 
the  decree  is  a  valid  one,  it  is  removed  by  the 
absolute  appearance  of  the  deft.,  and  his  prayer  for 
articles.  His  proper  course  would  have  been  to  have 
appeared  under  protest  to  the  jurisdiction  of  the 
court. 

The  QueeiCs  Advocate  was  heard  in  reply. 

Dr.  LusHiNOTON. — I  may  at  once  say  that  the 
inclination  of  my  mihd  is,  that  I  cannot  inquire 
into  what  took  place  before  the  commissioners,  or  in 
any  way  decide  whether  they  did  rightly  or  wrongly 
in  overruling  the  objection  taken  before  them.  But 
the  other  point  raised,  the  validity  or  invalidity  of 
the  decree  by  letters  of  request,  is  of  such  impor- 
tance to  the  parties  themselves  and  to  the  admini- 
stration of  justice  in  this  court,  that  I  must  take 
time,  in  oider  to  give  it  the  best  consideration  of 
which  I  am  capable. 

Cur,  adv.  vuU, 

Nov.  2G. — Dr.  Lusuinqton  gave  the  following 
judgment : — I  must  presently  advert  to  the  facts  of 
this  case.  The  principal  question  at  issue,  and,  as  I 
think,  the  only  one,  is  whether  Mr.  Simpson  is  pro- 
perly cited  in  this  court ;  but  I  will  not  altogether 
pass  by  without  noticing  what  took  place  before  the 
case  found  its  way  here.  All  the  proceedings,  by 
whatever  name  they  may  be  called,  are  the  creation 
of  the  Church  Discipline  Act.  [The  learned  Judge 
here  read  the  20th  and  23rd  sections  of  that  Act,  set 
out  above.]  A  question  is  raised  whether  the  pro- 
ceedings in  this  case  have  been  taken  with  due 
regard  to  the  provisions  of  that  statute.  Now  to 
the  facts  of  the  case.  In  the  summer  of  the  present 
year  the  Bishop  of  Exeter  issued  a  commission  to 
inquire  into  certain  charges  made  against  the 
deft.  The  commission  commenced  with  a  recital  of 
the  charges  contained  in  Mr.  Flamauk's  application 
to  the  bishop.  [The  learned  Judge  here  referred  to 
the  fire  charges  set  out  above.]  At  the  opening  of 
the  conmiission  the  objection  was  taken  that  there 
was  no  case  to  proceed  with,  because  there  was  no 
limitation  of  time  as  to  the  matter  charged;  the 
commissioners  overruled  the  objection,  and  reported 
that  there  was  &primdfacie  case  for  inquiry.  There- 
upon the  bishop  sent  his  letters  of  request  to  thlB 
court,  and  the  decree  of  this  court  citing  Mr.  Simp- 
son was  served  upon  him.  The  decree  refers  to  the 
letters  of  request,  but  does  not  expressly  state  that 
the  matters  charged  took  place  within  two  years  of 
its  date.  Mr.  Simpson  appeared  to  that  decree,  and 
prayed  articles.  A  preliminary  objection  to  the 
admission  of  those  articles  is  now  taken.  The  first 
point  arises  out  of  the  fact  that  the  commission 
does  not  totickm  verbis  state  that  the  matters  charged 
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had  oocurred  within  two  years  from  the  then  date. 
I  am  of  opinion  that,  whether  the  decision  of  the 
commissioners  which  oyemiled  that  objection  was 
light  or  wrong,  I  haye  no  authority  or  jurisdiction 
to  determine.  If  it  is  urged  that  it  is  a  strange 
thing  that  in  matters  of  such  importance  proceed- 
ings of  the  commissioners  are  not  open  to  review, 
the  answer  is,  that  the  statute  has  given  no  remedy 
in  this  court.  I  dismiss  from  consideration  all  that 
has  been  done  by  the  commissioners.  The  case 
of  Denison  v.  Ditcher  has  decided  that  the  limitation 
of  time  imposed  by  the  statute  is  to  be  reckoned 
from  the  service  of  the  decree.  That  g^eat  incon- 
venience may  result  from  this  ruling.  I  am  not  pre- 
pared to  deny ;  but  I  am  bound  by  it.  In  justice  to 
the  conmiissioners  I  ought  to  make  one  observation, 
▼12.,  that  the  charge  before  them  spoke  of  the 
matters  as  in  the  then  present  time,  and  as  of  a  con- 
tinuing practice ;  and  the  facts  were  admitted  on 
behalf  of  Mr.  Simpson.  The  only  real  objection  is 
to  the  contents  of  the  decree  issued  from  the  regis- 
try of  this  court.  The  omission  of  the  limitation 
of  time  is  argued  to  be  fatal,  and  the  case  of  Bi-eeks 
'  ▼.  Wolfrey^  1  Cust.  880,  was  cited  to  show  that  the 
articles  can  contain  no  charge  other  than  that  speci- 
fied in  the  decree  of  citation,  and  I  quite  concur  in 
that.  But  this  decree 'specifies  a  charge  which,  by 
obvious  and  necessary  implication,  is  alleged  to  have 
been  committed  within  two  years.  It  refeiired  to 
the  letters  of  request,  which  are  filed  m  the  reg^try, 
Are  the  indispensable  foundation  of  the  juris£ction 
of  the  court,  and  to  which  the  deft,  can  have  access. 
In  this  view  it  is  not  necessary  to  consider  the  cases 
cited,  nor  to  determine  whether  the  limitation  of  the 
20Ui  section  is  to  be  treated  as  a  proviso,  or  ought 
to  appear  on  the  face  of  the  decree.  I  have  no  alter- 
native but  to  refuse  to  sustain  the j^reliminary  objec- 
tion. 

The  QuteiCs  Advocate,  referring  to  8  &  4  Vict  c.  86, 
«.  18,  asked  leave  to  appeal  from  this  interlocutory 
decision. 

Br.  LusHiNOTON. — I  do  not  think  that  there  is 
«ay  such  difiSculty  in  the  point  itself  as  would 
justify  me  in  giving  leave  to  appeal.  It  is  clear  that 
the  statute  did  not  intend  the  appeal  to  be  a  matter 
of  course  on  asking  for  it ;  but  in  this  case  I  shall 
give  leave  to  appeal,  for,  if  my  view  is  not  upheld, 
there  will  be  an  end  of  the  case  in  its  present  form, 
And  the  discussion  of  questions  possibly  injurious 
may  be  avoided.  In  all  suits  of  a  criminal  character 
it  is  well  that  any  doubt  about  the  form  of  proceed- 
ing should  be  set  at  rest  by  Ihe  Court  of  Appeal. 

Tebhs  and  Son,  proctors  for  Mr.  Plamank. 

Brooks  and  Dubois,  for  Mr.  Simpson. 


JUDICIAL  COMMITTEE  OF  THE 

PBIVY  COUNCIL 

Beported  by  James  Patbssov,  Eiq.,  of  the  Middle  Temple, 

BarriBter-at-Leir. 


Tuesdmf,  Nov.  20,  1866. 

(Fretent>-The  Right  Hon.  Lord  Westburt,  Sir  J. 
W.  CoLviLLB,  and  Sir  £.  V.  Williams.) 

Paskeb  v.  Lsach. 

C^atrch  — Conseemtion  —  Rebuilding —  Faculty  —  Time 
for  re-consecration  necessary, 

A  parish  church  was  in  1825,  under  the  authority  of  a 

Jacultif,  rebuilt  in  some  of  its  parts,  and  had  new 

buUdings  introduced  into  tt  by  way  of  repair,  but  an 

important  portion  of  the  oriytnal  consecrated  structure 

remained  untouchea: 


Held,  the  church  never  ceased  to  be  a  pari^  church,  caul 
required  no  re-consecration  after  the  above  alterutions. 

Semble,  even  if  ihe  church  had  been  rebuilt  in  toto,  but 
upon  the  old  lines  of  foundaiion,  including  within  it 
the  same  originally  consecrated  ground,  it  would  not 
have  required  re-consecration. 

There  is  no  authority  for  the  doctrine  that  where  the 
commumon'table  of  a  parish  church  has  been  taken 
down  and  replaced  by  a  new  one,  it  requires  re-cosMcro* 
tion,  for  the  cojnmunion-table  of  a  Protestant  church  is 
not  analogous  to  the  altar  in  a  Roman  Catholic  church. 

This  was  an  appeal  from  a  judgment  of  tiie 
Chancery  Court  of  York. 

A  cause  of  perturbation  of  a  seat  in  the  Chancery 
Court  ^of  York  was  promoted  by  Felix  Leach,  of 
Brungerle}',  in  the  township  of  Waddington,  in  the 
county'  of  York,  farmer  and  cottonspinner  (the 
resp.),  against  the  Rev.  Edward  Parker,  clerk,  the 
incumbent  curate  of  the  perpetual  curacy  and  paro- 
chial chapelry  of  Waddington,  in  the  county  of 
York,  diocese  of  Ripon,  and  province  of  York  (the 
app.),  and  came  before  the  Chancery  Court  of 
York  by  letters  of  request  from  the  judge  of  the 
Consistory  Court  of  Ripon. 

The  seat  in  question  was  appurtenant  to  the 
mansion-house  of  Waddow-hall,  in  the  township  of 
Waddington,  and  belonged  to  the  Hon.  IsabeOs 
Ramsden,  widow,  the  lady  of  the  manor  of  Wad- 
dington. The  resp.  claims  the  right  to  the  use  of 
the  pew  by  permission  of  Mrs.  Ramsden,  as  her 
tenant. 

He  has  occupied  the  pew  in  question  under  such 
permission  from  the  restoration  of  the  church,  in  or 
about  the  year  1825,  to  the  time  when  the  pew  was 
pulled  down  by  the  app.'s  directions,  about  tiie 
latter  end  of  the  year  1863,  he  being  an  inhabitant 
of  the  township  of  Waddington  daring  the  whole  of 
that  period. 

On  the  admission  of  the  libel  the  app.  objected 
to  the  jurisdiction,  and  alleged  that  in  or  ahoat  the 
year  1824,  the  church  of  Waddington  mentioned 
and  referred  to  in  the  libel  exhibited  in  this  cause 
was  pulled  down,  the  foundations  thereof  zemored, 
and  the  altar  taken  away,  since  which  time  there  had 
been  no  consecration  of  the  said  church,  and  that  in 
consequence  of  such  want  of  consecra^on  this 
court  had  no  jurisdiction  with  respect  to  the  said 
church ;  and  that  by  the  libel  exhibited  in  this  cause  it 
appeared  that  the  Hon.  Isabella  Ramsden  was  the 
person  who  was  alleged  to  have  a  right  to  the  pew  in 
question  in  this  cause,  and  not  Felix  Leach,  the 
pretended  pit,  who  had  no  right  whatever  to  the 
pew  in  question. 

The  pit.  in  answer  alleged  that  the  church  of 
Waddington  was,  and  always  had  been  considered, 
reputed,  and  taken  to  be,  a  consecrated  building, 
dedicated  to  the  service  of  Almighty  God,  in  whidi 
the  services  of  the  Church  were  duly  performed, 
but  that  the  date  of  such  oonsecration  was  unknown 
to  him.  An4  he  further  alleged,  that  at  the  time 
the  said  church  was  repaired,  to  wit,  in  or  about  the 
year  182^  the  wall  on  die  east  end  of  the  said  church 
was  not  taken  down  except  so  far  as  was  necesaaiy 
to  attach  it  to  the  side  waUs,  which  were  then  le- 
built  under  ^e  authority  of  a  faculty  granted  by  thii 
venerable  court  on  the  21st  April  1825.  And  he 
furUier  alleged  as  follows  i-^That  the  chancel  of  the 
said  church  at  the  time  of  the  said  reparation  was  and 
stiU  is  formed  by  two  inner  or  wing  walls,  which 
project  at  right  angles  from  the  east  wall  of  the 
centre  window,  and  on  the  north  of  such  inner  or 
wing  walls  tfiere  were  and  still  are  some  family 
monuments  of  the  patrons  of  the  living,  and  on  the 
south  of  such  inner  walls  there  was  and  there  still 
is  a  monument  to  the  former  owners  of  the  Waddow 
1  estate.    That  neither  of  the  aaid  inner  or  wing  wills 
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mn  removed,  disturbed,  or  interfered  with  during 
tbe  reparation  of  the  said  church  as  aforesaid, 
neither  were  the  said  monuments  removed  or  inter- 
fered with.  That  at  the  time  of  the  said  reparation 
there  were  and  still  are  three  windows  at  the  east 
end  of  the  said  church,  one  being  a  large  centre 
window  with  stained  glass  JSgures,  which  forms 
the  mid-chancel  window,  and  the  other  two  smaller 
windows,  of  which  one  is  in  the  vestry  and  the 
uther  in  the  Waddow  pew  (mentioned  in  this 
cause),  which  windows  were  in  the  same  position 
prior  to  the  said  reparation  as  they  now  are,  and 
were  not  at  such  time  altered  or  interfered  with  in 
any  manner.  That  all  the  materials  of  the  two  old 
side  walls,  being  on  the  north  and  south  of  the  said 
diurch,  were  used  in  the  re-erection  of  the  said  side 
walls.  That  at  the  time  of  the  said  reparation  no 
alteration  was  made  in  the  chancels  of  the  said 
church,  beyond  raising  the  walls  a  few  feet  in 
height  That  the  floors  of  the  said  chancels  were 
not  altered.  That  the  space  between  the  said  two 
wing  walls  was  always  covered  over,  even  before 
the  reparations,  by  a  flat  ceiling  composed  of  lath 
and  plaster,  which  remained  until  some  time  after  a 
new  roof  had  been  put  on.  That  the  altar  or  com- 
munion-table and  rails  surrounding  it  were  not 
interfered  with  or  removed  at  the  time  of  the  said 
reparation,  although  after  the  church  had  been 
rqnired  the  communion  rails,  which  previously 
formed  three  sides  of  a  square,  were  removed,  and 
the  same  communion  rails  were  afterwards  placed 
across  the  chancel  from  one  inner  wall  to  the  other 
inner  wall,  as  they  now  remain.  That  the  pews  in 
the  said  chancel  known  as  Mr.  FeUx  Leach's  pew 
Cthe  pit.  in  this  cause),  the  Waddow  pews,  Mr. 
Taylor's  pew,  the  Browshohne  pew,  and  the  other 
pews  in  the  said  chancels,  were  not  taken  down 
or  interfered  with  during  the  said  reparations. 
That  at  such  time  the  steeple  of  the  said  church 
was  not  disturbed,  and  that  the  foundations  for  the 
present  north  and  south  side  walls  were  placed  pre- 
cisely on  the  site  or  situation  of  the  old  walls,  and 
tiiat  the  said  church  is  now  no  wider  and  no  nar- 
rower than  it  was  previous  to  the  reparation  afore- 
said. 

The  Chancellor  (G.  H.  Vernon)  in  giving 
judgment,  said : — In  giving  my  decision  in  this  case, 
I  may  differ  from  my  old  master.  Dr.  Lushington— 
as  Bochester  is  only  a  CQ-ordinate  court  with  this 
diocese.  I  cannot  really  take  upon  myself  the 
serious  responsibility  of  giving,  in  consequence,  any 
theoretical  views  upon  the  subject.  I  myself  have 
known  cases  in  which  there  have  been  a  large 
amount  of  construction  and  destruction,  in  which 
also  the  church  had  been  attended  with  extensive 
repairs;  and,  perhaps,  more  extensive  than  in  the 
present  case,  and  which  had  been  recognised  by 
the  Archbishop  of  York.  Now,  I  have  known  eases 
in  this  diocese,  in  which  there  have  been  large 
extensions  of  a  church  upon  a  churchyard,  and  it 
was  not  considered  necessary  to  re-consecrate  that 
church,  although  it  had  been  enlarged.  There  is 
precisely  the  same  feature  in  the  present  case.  The 
chancel  remains  nearly  intact,  and  as  to  the  question 
about  removing  the  altar  table,  it  would  be  a 
monstrous  piece  of  superstition  to  say,  that  when 
removed,  it  could  no  longer  bo  an  altar.  The 
moment  the  communion-table  was  removed  to  any 
part  of  the  church,  it  was  said  it  was  divested  of 
the  ecclesiastical  liabilities  attaching  to  it,  and  also 
that  God  was  not  present.  Whether  it  was  moved 
^ist,  west,  or  north,  I  think  it  would  be  monstrous 
superstition  to  believe  such  a  thing.  For  my  part, 
my  feeling  is  that  He  is  everywhere  present,  and  not 
in  any  one  particular  spot.  Something  has  been 
said  about  the  pulling  down  destroying  the  con- 
secration. It  does  no  such  thing,  as  far  as 
tha  ecclesiastical  power  goes.    With  regard  to  the 


validity  of  marriages  performed  in  the  church 
in  question,  and  the  Act  of  Parliament  quoted  in 
reference  to  it,  that  Act  was  rather  retrospective 
than  for  the  future,  and  therefore  did  not  affect  the 
validity  of  such  marriages.  And  then  the  question 
affecting  the  removal  of  the  altar  table:  I  think 
the  4s.  Sd.  spoken  of  for  a  new  table  seems  rather 
to  have  been  for  repairs,  such  as  a  new  top  to  the 
old  table ;  and  whether  it  was  placed  in  the  spot 
spoken  of,  or  whether  it  was  put  in  any  other  part 
of  the  church,  it  was  still  a  part  of  the  building, 
though  the  services  might  not  be  held  there.  I  con- 
sider that  in  this  case  it  was  a  matter  entirely  at 
the  discretion  of  the  ecclesiastical  power,  and  that 
no  second  consecration  was  necessary.  The  bishop 
did  not  regard  it  as  necessary,  and  he  had  acted 
with  good  sense  in  the  matter.  There  is,  therefore, 
collateral  testimony,  and  a  practical  opinion  which 
I  shall  respect,  for  he  was  applied  to  to  consecrate 
the  church,  and  did  not.  When  this  very  cathedral 
was  destroyed  by  fire,  its  roof,  and  every  part  almost 
of  the  interior,  had  to  be  restored ;  but  there  waa 
no  re-consecration  when  it  was  brought  back  again 
into  the  service  of  the  public.  I  overrule  that  pro- 
test, and  I  make  no  order  about  costs. 

Stephen,  Q.  C.  and  Boofjord,  for  Mr.  Parker  the 
app.,  contended  that  re-consecration  was  necessary 
after  the  rebuilding  of  the  church  in  question,  and 
that  ceremony  having  never  taken  place,  the  court 
had  no  jurisdiction. 
Qibson's  Codex,  189 ; 

Battucombe  v.  Eee,  7  L.  T.  Bep.  N.  S.  697. 
Moreover,  no  sufficient  title  had  been  shown  to  the 
pew  in  question  by  the  resp. 

Dr.  Deane,  Q.  C.  and  Br.  Spinks  for  the  resp. 

Cur.  ado,  vuU. 

Lord  Westbubt. — ^The  app.  in  this  case  is  the 
perpetual  curate  and  incumbent  of  the  parish 
church  of  Waddington,  in  the  diocese  of  Ripon  and 
province  of  York;  the  resp.,  an  aged  gentleman, 
resident  within  the  same  parish.  There  is  in  the 
chancel  of  the  parish  church  a  pew,  claimed  as  be- 
longing to  the  Hon.  Mrs.  Ramsden,  in  respect  of 
her  being  the  owner  of  an  ancient  messuage  within 
the  parish.  Mrs.  Ramsden  has  given  licence  and 
permission  to  the  resp.  to  occupy  that  pew,  of  which 
she  is  the  proprietor;  the  resp.  has  had  the  use 
and  enjoyment  of  it  for  nearly  forty  years.  In  the 
month  of  Bee.  1862,  the  app.,  without  the  authority 
of  the  churchwardens,  appears  from  the  evidence  to 
have  gone  to  a  carpenter,  an  inhabitant  of  the 
parish,  to  have  brought  him  into  the  chancel,  and  to 
have  pulled  down  and  entirely  destroyed  the  pew 
which  the  resp.  had  been  in  the  habit  of  enjoying. 
This  was  followed  by  an  action  for  perturbation  of 
the  pew,  commenced  in  the  Biocesan  Court,  and 
removed  by  letters  of  request  to  the  Appellate 
Court  at  York.  To  the  libel  of  the  resp.,  the  app. 
pleaded  that  there  was  no  jurisdiction  in  the  arch- 
bishop, because  the  church  was  not,  in  law,  a 
church  at  all,  never  having  been  re-consecrated  since 
its  general  repair  or  rebuilding  in  the  year  1826. 
Now,  the  app.  has  been  himself  for  three  years  the 
incumbent  of  the  church ;  Bivine  service  has  been 
celebrated  there  by  him,  and  by  his  predecessors ; 
baptisms  have  been  performed  there  ;  marriages 
have  been  solemnised  there ;  the  Holy  Communion 
has  been  administered  in  it  for  nearly  forty  years. 
It  is  a  plea,  therefore,  pregnant  with  the  most 
formidable  consequences,  if  it  be  found  to  have  any 
support  in  law.  The  points  which  have  been  argued 
may  bo  thus  arranged.  It  is  contended  by  the  app., 
as  a  general  proposition,  that  if  a  church  be  taken 
down  and  rebuilt,  though  it  be  rebuilt  again  upon 
the  same  f ouudations>  the  new  edifice  requires  to  be 
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re-consecrated ;  and  until  it  be  re-consecrated  the 
app.  contends  that  it  can  have  none  of  the  character 
of  a  church  ;  that  such  an  edifice,  in  point  of  law, 
is  to  be  refi^arded  no  more  than  if  it  were  any  com- 
mon building  within  the  parish.    Such  is  the  legal 
proposition  which  is  first  put  forward  on  the  part 
of  the  app.    The  second  proposition  is,  that  the 
church  in  question,  viz.,  this  parish  church  of  Wad- 
dington,  had  been  rebuilt  in  such  a  manner  as  to 
bring  it  within  the  scope  of  the  first  proposition 
which  he  lays  down,  viz.,  that  it  was  wholly  rebuilt, 
and  therefore  required  re-consecration.    The  third 
ground  that  has  been  maintained  by  the  app.  is  a 
technical  one,  relating  to  the  form  in  which   the 
title  to  the  enjoyment  of  this  pew  was  laid  by  the 
resp.  in  his  libel.    To  prove  the  first  proposition, 
viz.,  that  a  church  rebuilt  upon  the  old  foundations, 
if  it  be  entirely  or  substantially  rebuilt,  requires 
re-consecratioQ,  very  little  authority  has  been  pro- 
duced.   No  decided  case  has  been  cited  to  their 
Lordships,  with  the  exception,  perhaps,  of  a  case 
noted  in  Bum's  Ecclesiastical  Law,  in  which  it  is 
said  that  the  church  of  South  Mailing  having  been 
polluted  and  pulled  down,  was  new  built  and  then 
used  for  divine  ofBces  without  new  consecration. 
Archbishop  Abbot  interdicted  the  minister,  church- 
wardens, and  parishioners  from  the  entrance  of  the 
churdi  until  the  church  and  the  churchyard  thereof 
should  be  again  consecrated.     The  particulars  of 
the  case  are  not  given.    It  is  a  citation  from  Gibson's 
Codex,  and  it  can  hardly  be  regarded  as  anything 
like  a  solemn  legal  decision  on  the  point.     Two 
things,  however,  appear  to  have  occurred,  viz.,  that 
the  original  church  was  polluted  in  some  manner 
not  described,  and  probably  on  that  ground  was 
ordered  to  be  pulled  down,  and  then  there  was  a 
new  fabric  which  was  considered  by  the  archbishop 
as  requiring  consecration.    The  other  cases  cited  to 
their  Lordships  contain  mere  dicta   of   di£ferent 
judges,  and  do  not  involve  the  point  now  in  question. 
The  case  most  relied  on  is  one  which  occurred  in 
the  diocese  of  Rochester,  the  case  of  Battiscombe  y. 
Eve,  7  L.  T.  Rep.  N.  S.  697,  in  which  the  Chan- 
cellor, Dr.  Robertson,  cited  a  treatise  of  very  early 
date,  written  anterior  to  the  Reformation,  in  which 
the  following  expressions  are  used:    '*Jn   tribus 
casibus  debet  ecclesia  dudum  consecrata   iteruro 
consecrari."    After  stating  two  instances  which  do 
not   bear  on    the    case,   he   proceeds:    '^Tertius 
est,    si    ecclesia    funditus    tit    durupta    vel    etiam 
ex  toto  repctntta  sive  ex  eisdem  lapidibus  sire  ex 
aliis."    That  is  to  say,  where  the  church  has  been 
destroyed  from    the  foundation-stone,    ^'funditus 
disrupta,"  or  where  the  church  has  been  "  ex  toto 
reparata" — ^restored    **ex  toto,"  completely  from 
the  top  to  the  bottom  in  every  part    It  is  unneces- 
sary in   the  present   case   that   their   Lordships 
should  give  any  judicial  opinion  upon  this  general 
question  for  reasons  that  will  presently  appear^  but 
their  Lordships  are  particularly  desirous  that  it 
should  be  understood  that  they  do  not  mean  by  any 
observation  to  give  authority  to  the  position  that  if 
a  church  be  rebuilt  upon  the  old  lines  of  founda- 
tion, including  within  it  the  same  originally  conse- 
crated ground,  and  no  more,  such  church  does  need 
re-consecration.    We  give  no  judicial  opinion  upon 
that.    We  desire,  however,  to  have  it  clearly  under- 
stood Uiat  we  do  not  by  any  means  intend  to 
recognise  or  to  sanction  such  a  doctrine,  as  being  in 
our  opinion  a  just  view  of  the  law.    But  that  point 
will  not  be  involved  in  our  present  judicial  deter- 
mination.   The  judicial  ground  for  the  determina- 
tion we  arrive  at  rests  upon  the  view  we  have  taken 
of  the  second  question ;  the  second  question  being 
an   inquiry  whether   in  this  particular  case  the 
church  was  wholly  rebuilt,  so  as  to  come  within  the 
meaning    of    church   ex    toto   reparata,    assuming 
for  the  moment  that  such  a  new  building  might  , 


require  re-consecration.    Now,  the  history  of  the 
proceedings  is  this : — A  faculty  was  applied  /or  and 
granted  for  the  repair  of  the  church.    The  church 
consisted  of  a  nave,  two  aisles,  the  chancel,  and 
tower.     It  would  seem  that  it  had  been  ascertained 
that  the  walls  of  the  body  of  the  church,  including 
the  nave  and  aisles,  required  to  be  completely  taken 
down  and  renewed.    The  tower  did  not  stand  in 
need  of  reparation,  but  all  the  jBXXn,  running  from 
the  tower  north  and  south  to  the  east,  required 
entire  rebuilding.    The  eastern  wall  did  not  stand 
in  need  of  being  rebuilt.    Accordingly,  the  faculty 
directed  the  repair  of  the  church  to  be  made  in  con- 
formity with  that  necessity.    The  tower,  therefore, 
remained  untouched;  the  eastern  wall,  in  which 
were   three    windows— a  large  window  and  two 
smaller  windows,  one  on  either  side — also  remained 
untouched,  except  so  far  as  it  was  necessary  to  pull 
down  a  part  at  either  end  of  the  eastern  wall  for  the 
purpose  of  tjing  on  to  it  the  new  north  and  south 
walls  that  were  erected.    The  whole  of  the  interior 
of  the  nave  or  body  of  the  church  appears  to  have 
been  altered ;  and  whereas  in  former  times  there 
was  an  arched  doorway  communicating  between  the 
nave  and  the  tower,  that  doorway  was  stopped  up ; 
a  new  porch  or  entrance  to  the  body  of  the  church 
was  erected,  tfio  north  and  south  walls  were  erected, 
and  the  interior  of  the  nave  of  the  church  was 
renewed.    With  reference  to  the  chancel  there  is 
some  conflicting  evidence,  but  the  witnesses  agree 
that  the  communion-table  within  the  chancel  had 
on  either  side  of  it,  north  and  south,  two  low  walls 
forming  as  it  were  an  interior  chancel.    These  low 
walls  were  not  touched,  so  far  as  removal  was  con- 
cerned, but  they  appear  to  have  been  added  to  and 
carried  to  a  greater  height.    The  communion-table 
being  very  old  was  replaced  by  a  new  one.    It  is 
said  that  some  of  the  pews  then  existing  in  the 
chancel  were  taken  down  and  new  ones  erected,  but 
upon  the  whole  of  the  evidence  the  conclusion  vt, 
that  the  pews  in  the  chancel  were  allowed  to  remain. 
There  may  have  been  in  some  instances  new  wood- 
work, but  substantially  the  diancd  remained,  save 
so  far  as  we  have  mentioned,  unaltered.    Now  it 
must  be  observed  that  thip  was  done  under  a  faculty 
granted  by  the  diocesan ;  it  was  done,  therefore,  by 
virtue  of  ecclesiastical  authority.    It  is  extremely 
difficult  to  understand  how  that  which  was  done  l^ 
virtue  of  ecclesiastical  authority  oould  have  the 
effect  of  rendering  the  thing  itself,  when  done, 
exempt  from  that  authority  wMch  was  necessaiy  for 
the  doing  of  it.    We  put  it,  thene^ore,  to  the  learned 
counsel,  whether  there  was  any  instance  of  repairs 
or  rebuilding  done  under  a  faculty  which  had  been 
held  to  require  re-consecration  ?    No  such  case  has 
been  produced  to  us.    That  case  which  occurred  in 
the  diocese  of  Rochester  appears  to  have  proceeded 
wholly  upon  the  ground  tluit  there  the  church  had 
been  repaired  or  rebuilt  without  a  faculty;  and 
having  therefore  been  called  into  being  not  under 
ecclesiastical  authority,  the  learned  judge  thought, 
rightly  or  wrongly,  that  it  required  re-consecration 
or  re-dedication  (the  two  words  legally  meaning  tlie 
same  thing),  in  order  to  give  it  the  character  of  an 
ecclesiastical  edifice,  so  as  to  be  subject  to  the  juris- 
diction of  the  diocesan.    It  is  a  decision  which,  so 
far  as  it  goes,  would  seem  to  carry  with  it,  by  impli- 
cation, the  conclusion,  that  if  the  reparation,  how- 
ever extensive  it  might  be,  Jbad  been  done  under  a 
faculty,    it   would  have  precluded  the  allegation 
that  it  was  a  building  which  remained  free  from 
ecclesiastical  authority  until  it  was  re-consecratcd. 
So  far,  therefore,  as  that  decision  goes,  it  seems 
to  present  an  expression  of  opinion  that  whatever 
was  done  under  the    faculty,  being   done  under 
ecclesiastical  authority,  the  building  in  respect  of 
which  it  was  so  done  must  be  considered  as  remain- 
ing subject  to  ecclesiastical  authority.    But  that  if 
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not  by  any  means  the  whole  of  the  case,  for  the  resp. 
ftyers  that  when  the  portions  of  the  church  which  were 
rebailt  were  palled  down,  and  while  the  edifice  was 
therefore  no  longer  fit  to  receive  the  parishioners  for 
the  purposes  of  public  worship,  marriages  were  still 
performed  in  the  church,  and  .the  sacrament  of 
baptism  continued  to  be  administered.  Marriages 
were  celebrated  in  the  tower  whilst  the  church  was 
in  the  act  of  being  rebuilt;  marriages  were  also 
celebrated  within  its  incipient  walls.  At  no  time, 
therefore,  has  there  been  any  disuser  of  the  edifice 
as  a  church.  It  has  been  treated  as  the  parish 
church,  and  usei,  even  during  the  very  act  of  re- 
rebuilding,  for  those  ceremonies  which  could  only 
be  performed  within  the  parish  church.  That  which 
remained,  therefore,  the  tower  and  other  portions 
of  the  buildin":,  still  retained  their  ecclesiastical 
character ;  and  its  user  as  a  parish  church  has  never 
been  abandoned.  It  is  impossible  to  suppose  that 
under  such  circumstances  the  building  can  have 
become  desecrated,  and  so  stripped  of  its  original 
sacred  character  as  to  require  that  it  should  be  again 
consecrated.  A  question  was  put  several  times  to 
the  learned  counsel,  by  whom  we  have  been  much 
assisted,  and  who  would  have  been  able  to  answer 
the  question  if  there  are  any  counsel  able  to  answer 
it,  whether  pulling  down  the  nave  would  involve  a 
desecration  of  the  tower,  so  that  it  also  must  be  re- 
ooosecrated?  Whether  the  same  doctrine  would 
SMdy  to  the  eastern  wall  and  the  chancel? 
Whether  those  marriages  and  baptisms  were  all 
illegally  performed  which  were  performed  when  a 
certain  part  of  the  church  was  on  the  ground,  and 
while  Uie  act  of  rebuilding  was  going  on?  It 
was  impossible  that  the  answer  to  those  questions 
could  b«  either  that  these  things  were  illegally 
done,  or  that  the  tower  and  the  other  build- 
ings had  lost  their  original  sacred  character  acquired 
by  virtue  of  the  prior  consecration.  Another  ques- 
tion was  put  to  the  learned  counsel :  whether  there 
was  any  form  given,  or  whether  any  instance  could 
be  cited  of  a  partial  consecration  of  a  church,  t. «. 
of  a  portion  of  the  church  ?  Because  the  rule 
being,  that  what  has  been  once  consecrated  shall  not 
be  re-consecrated,  the  consecration  in  the  present 
case  must  be  limited  entirely  to  the  body  of  the 
diurcb,  excluding  the  chancel  and  the  tower.  That 
would  be  an  anomaly  of  which  no  example  or  pre- 
cedent has  been  mentioned.  Reference  was  made 
to  a  case  which  occurred  before  Dr.  Lushington  in 
the  Court  of  Arches — the  case  of  the  parish  church 
of  Hanwell — and  words  were  relied  upon  as  seeming 
to  intimate  the  opinion  of  the  judge  that  in  that 
case  the  church  had  lost  entirely  its  sacred  character, 
and  would  require  to  be  re-consecrated.  The  note 
of  this  case,  which  is  a  very  short  one,  must  be 
accurately  looked  at  for  the  purpose  of  seeing  what 
was  the  nature  of  the  application,  and  the  question 
which  the  court  was  called  upon  to  decide.  The 
application  wa&  by  a  parishioner  for  a  faculty  to 
make  a  burial-place  for  himself  and  his  family  in 
tibe  parish  church,  to  the  exclusion  of  others.  At 
the  time  of  the  application,  the  note  goes  on  to  say, 
there  was  no  pansh  church,  the  old  ^urch  having 
been  almost  entirely  taken  down,  and  a  new  one  in 
the  course  of  rebuilding.  Now,  an  application  for  a 
faculty  to  msJce  a  burial-place  is  one  the  propriety 
ol  which  it  would  be  impossible  to  determine  until 
it  was  ascertained  what  was  the  area  of  the  church, 
and  in  what  manner  the  interior  of  the  church 
would  have  to  be  arranged  and  disposed  of.  Dr. 
Lushington's  answer  to  the  application  was  this : 
**  I  cannot  irrant  such  a  faculty.  How  can  I  grant 
a  faculty  for  a  chuAh  not  built  ?"  And  the  answer 
appears  to  us  to  have  been  a  very  conclusive  one  to 
that  application.  Then  words  are  attributed  to  the 
learned  judge  which  could  hardly  have  been  used  by 
him  as  they  are  here  reported ;  but  if  they  were  so 


used,  they  were  obiter  dictOf  not  necessary  for  the  case 
before  him.  He  is  reported  to  have  said,  "  If  the 
altar  has  been  takes  down,  there  must  be  a  re-conse- 
cration, as  my  jurisdiction  depends  entirely  ratione 
loci."  If  the  learned  judge  used  those  words,  it  ia 
quite  clear  he  must  have  borrowed  them  from  the 
equivalent  expressions  which  are  found  in  John  de 
Burgh  and  other  writers  at  a  period  anterior  to  the 
Reformation,  and  intended  to  apply  wholly  to  Roman 
Catholic  churches.  In  a  Roman  Catholic  church 
there  is  an  altar,  or  place  where  the  priest  o£fer8 
sacrifice.  In  a  Protestant  church  there  is  no  altar, 
in  the  same  sense ;  but  there  is  a  communion-table 
on  which  bread  and  wine  are  placed,  that  the 
parishioners  may  come  round  it  to  partake  of  the 
sacrament — the  supper  of  Our  Lord.  It  is  impos- 
sible to  derive  from  language  applicable  to  a  Roman 
Catholic  altar  a  conclusion  of  law  applicable  to  a 
Protestant  church,  which  conclusion  cannot  be 
drawn  unless  you  hold  the  communion-table  to  be 
in  all  respects  equivalent  to  the  altar  of  a  Roman 
Catholic  church.  The  note  afterwards  goes  on  to 
say  that  the  motion  was  renewed  subsequently ;  and 
"  the  church  having  been  rebuilt  and  consecrated, 
the  faculty  was  granted."  It  is  impossible  to  tell 
(if  it  be  correct  that  there  was  a  re-consecration  of 
the  churdi)  what  were  the  circumstances  which 
induced  the  supposed  necessity  for  that  re-consecra- 
tion. We  cannot  accept  thn  language  as  amounting 
to  a  judicial  determination  that  when,  in  the  repair 
of  a  church,  a  new  communion-table  is  put  in  the 
place  of  an  old  one,  the  church  must  be  re-conse- 
crated. But  that  brings  us  back  to  the  inquiry 
(which  is  one  of  fact),  has  this  church  been  rebuilt 
in  the  sense  in  which  the  word  rebuilding  must  be 
taken  to  be  used  whenever  reference  is  made  to 
the  re-consecration  of  a  church  that  has  been  re- 
built ?  We  repeat  that  this  was  not  the  rebuilding 
of  an  entire  church,  but  was  the  renewal  of  a 
portion  only  ^  that  it  was  done  under  the  authority 
of  the  diocesan  as  matter  of  reparation,  and  not  of 
rebuilding,  and  that  there  remained  untouched  an 
important  portion  of  the  original  consecrated  struc- 
ture, in  which  the  ofiices  of  a  parish  church  still  con- 
tinued, without  interruption,  to  be  performed.  Upon 
these  grounds,  therefore,  their  Lordships  act ;  and 
confining  their  decision  to  the  objection  to  jurisdic- 
tion, they  found  it  upon  the  fact  that  there  was  no 
rebuilding  of  this  church,  that  it  is  not  a  new 
church,  but  part  of  an  old  church,  with  new 
buildings  introduced  into  it  by  way  of  repair ;  and 
finding  this  was  done  by  the  authority  of  the 
diocesan,  under  a  legal  faculty  for  the  purpose,  they 
are  of  opinion  that  the  church  never  ceased  to  be  a 
parish  church  so  as  to  require  re-consecration,  but 
remained  subject  to  the  authority  of  the  diocesan. 
They  decide,  therefore,  that  the  protest  against  the 
jurisdiction  in  the  court  below  was  rightly  and 
properly  overruled.  The  point  remains  upon  the 
nature  of  the  case  as  stated  by  the  resp.  in  the  libel. 
Their  Lordships  have  no  doubt,  from  the  manner  in 
which  the  title  of  the  resp.  is  pleaded  in  the  libel, 
that  it  will,  when  it  is  substantiated,  give  him  in 
law  a  good  right  to  the  enjoyment  of  this  pew.  It 
is  a  pew  in  the  chancel,  which  legally  may  belong  to 
a  person  in  respect  of  the  ownership  of  a  house,  or 
which  may  belong  to  a  lay  rector ;  it  is  very  different 
from  a'  pew  in  the  body  of  the  church,  which  can 
only  be  acquired  by  virtue  of  a  faculty,^  or  by  virtue 
of  immemorial  possession,  t.  e.  by  prescription,  which 
is  founded  on  the  notion  of  there  having  originally 
been  a  faculty.  Their  Lordships  think,  therefore, 
thore  would  be  no  weight  in  the  objection  made  in 
IM)iut  of  law,  even  if  it  were  at  present  capable  of 
being  raised  by  the  app.,  from  the  course  which  was 
taken  in  the  court  below ;  but  we  find  that  no^  such 
point  was  raised  in  the  court  below ;  no  objection  on 
that  ground  was  urged  upon  the  judge  in  the  court 
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below ;  the  only  question  which  was  argued  there  was 
the  question  which  is  raised  by  thej^leaof  theapp.,Tiz., 
the  plea  alleging  want  of  jurisdiction,  which,  we  think, 
was  properly  overruled.    We  cannot  imagine  any- 
thing more  dangerous  or  more  deplorable  than  to 
oome  to  the  conclusion  which  the  reverend  app., 
who  has  for  three  years  been  the  incumbent  of  this 
church,  seems  not  to  be  reluctant  to  arrive  at,  viz., 
that  this  fabric  has  been  for  the  last  forty  years  an 
imconsecrated   place,  in    whidi  the  rites  of   the 
Church  have  not  been  duly  performed,  in  which, 
therefore,  all  that  has  been  done  would,  in  all  pro- 
bability, be   legally  good  for   nothing;   notwith- 
standing that  successive  diocesans,  notwithstanding 
that  all  anterior  incumbents,  notwithstanding  that 
the  whole  of  the  parishioners  have   been    led  to 
believe,  and  have  believed,  that  the  church  needed 
no  re-consecration  ;  that  when  it  was  repaired  it 
could   be  re-occupied  and  restored  to  its  original 
purposes  without  the  necessity  of  that  solemnity. 
We  are  happily  able  to  arrive,  without  difficulty, 
at  the  conclusion  that  there  was  no  need  of  such  a 
ceremony.    We  regret  that  such  a  question  should 
be   raised  by  the  app.,  and  we  shall  advise   Her 
Majesty  to  reject  his  appeal  and  condemn  him  in 
costs.    I  may  add  one  thing  to  avoid  the  possibility 
of  its  being  supposed  that  any  word  has  been  used  in 
this  place  in  a  manner  irreverent  or  contrary  to  the 
doctrine  of  the  Church.    In  speaking  yesterday  of 
the  usage  of  dedicating  churches  to  the  Saints,  or 
to  God  the  Son,  or  God  the  Holy  Ghost,  I  spoke  of 
the  second  and  third  persons  in  the  Trinity,  using, 
inaccurately,  the  word  "  inferior ; "  I  meant  only 
that  they  are  named  second  and  third  in  the  enu- 
meration of   persons.    We  all  know  the  doctrine 
of  the  Church  is  that   the  three  Persons  of  the 
Trinity  are  co-equal  and  co- eternal,  and  nothing 
different  was  intended  to  be  implied  by  the  expres- 
sion so  inaccurately  used.    I  meant  only  to  express 
that  when  you  speak  of  the  Persons  of  the  Trinity, 
you  say  God  the  Father,  God  the  Son,  and  God  the 
Holy  Ghost— God   the  Son  and    God   the   Holy 
Ghost  being  necessarily  named  second  and  third  in 
order,    but  without  implying  any   inferiority.    I 
mention  this    because  I  have  been   informed  the 
expression  was  misunderstood,  and  I  am  anxious 
there  should  be  no  misunderstanding   on   such  a 
subject. 

Judgment  affirmecL 


l^OOUKT  OF  APPEAL  IN  CHANCEBY. 

Baported  by  Thomas  Bsooksbaitk  and  E.  Stbwakt 
KocHE,  Esqn.,  Barriston-at-Law. 

Nov.  7  and  8.  \ 

(Before  the  Losd  Chanobllor  (Chelmsford.) 

Thomas  v.  Daw. 

City  of  London  Improvement  Commissionera — 57  Geo,  8, 
c.  xd, — Houses  and  land  required  for  widening 
street. 

Whether  the  commissioners  Jbr  widening  streets  under  the 
powers  of  the  57  Geo,  3,  c.  xci.  intend  to  take  the 
whole  or  anupart  of  a  house  or  building,  it  is  essential 
as  ajareliminary  step  that  they  should  ^''adjudge  "  that 
the  house  required  prevents  them  from  **  altering, 
widening"  or  otherwise  improving  trie  street,  or  that 
the  possession  of  such  house  is  necessary  for  that 
purpose,^  and  without  such  an  adjudication  all  the 
prdxedings  of  the  commissioners  for  the  purpose  of 
peremptorily  taking  the  premises  are  void 

Semble  {differing  from  KindersUy,  V.  C.\  the  words  in 
the  SOth  section  of  the  above  Ad,  ^*or  so  much 
thereof**  relate  to  houses  and  buildings  as  well  as  to 
lands,  not  only  in  the  early  part  of  the  section,  but 
throughout. 


This  was  an   appeal  from  part  of  a  decree  of 
Kindersley,  V.  C.    The  proceedings  before  the  V.  C. 
are  reported  14  L.  T.  Rep.  N.  S.  123.     The  pits! 
were  the  lessees  of  two  houses,  Nos.  49  and  5o' 
Threadneedle-street,  City.    The  deft,  was  the  clerk 
to  the  commissioners  appointed   pursuant  to  the 
57  Geo.  3,  c.  xci.,  for  the  improvement  of  the  streets 
and  public  places  in  the  parochial  and  other  districts 
within  the  jurisdiction  of  the  Act ;  and  they  were 
empowered  from  time  to  time  to  alter,  widen,  turn, 
or  extend  any  of  the  streets  within  their  jurisdic- 
tion, and  for  that  purpose  to  acquire  compulsorily 
the  necessary  land.     The  commissioners  being  in- 
formed that  the  pits,  were  about  to  pull  down  and 
rebuild  the  two  houses  Nos.  49  and  50,  Thiead- 
needle-street,  on  the  21st  Dec.  1864  instructed  their 
solicitor,  Mr.  Heywood,  to  write  to  the  pits,  stating 
that  they  considered  it  a  favourable  opportunity  for 
further  prosecuting  the  improvements  of  the  public 
way  commenced  at  the  east  end  of  that  street,  and 
would  be  glad  to  know  whether  the  pits,  would  be 
willing  to  dispose  of  so  much  of  the  land,  shown  by 
a  red  line  on  a  tracing  inclosed,  which  showed  a 
strip  having  seven  feet  frontage.    Negotiations  pro- 
ceeded between  Mr.  Heywood  and  the  pits.'  surveyor, 
Mr.  FAnson,  but    ultimately,  in  May  1865,  the 
commissioners  wrote  to  Mr.  FAnson,  saying  that, 
in  consequence  of  the  largeness  of  the  cost,  they 
had  determined  not  to  proceed  as  they  had  purposed. 
In  June  following  the  pits,  were  proceeding  to  pull 
down  No.  50,  when  the  commissioners  changed  their 
mind,  and  sent  to  the  pits,  a  formal  notice  to  treat 
for  the  purchase  of  the  whole  of  the  piece  of  land 
on  which  No.  49  formerly  stood,  and  required  a 
claim  to  be  sent  in  in  the  usual  way.     The  pits, 
sent  in  a  claim  for  6000/.  with  respect  to  that  site. 
On  the  13th  Sept.  the   commissioners  served  the 
pits,  with  a  notice  to  treat  for  the  whole  of  No.  50 
as  well,  and  thereupon  the  present  bill  was  filed  by 
the  pits.,  asking  for  an  injunction  to  restrain  the 
commissioners  from   proceeding   with    these  two 
notices,  or  either  of  them,  and  from  taking  posses- 
sion of  the  two  pieces  of  land  or  either  of  them. 
In  the  course  of  the  argument  the  motion  for  an 
injunction  was  turned  into  a  motion  for  decree. 

The  v.  C.  was  of  opinion  liiat  whatever  mig^t 
have  been  the  strict  rights  of  the  pits,  to  No.  49, 
Threadneedle-street,  they  had  precluded  themselves 
from  objecting  by  sending  in  a  claim  and  thereby 
recognising  the  right  of  the  commissioners,  and  hie 
ther^ore  dismissed  the  bill  so  far  as  it  sought  relief 
in  respect  to  No.  49.  With  regard  to  No.  50,  he 
held  that  the  pits,  were  entitled  to  a  perpetual  ia- 
junction  to  restrain  the  commissioners  from  issuing 
their  warrant  to  summon  a  jury  and  proceeding 
under  the  notice  to  treat.  The  commissioners  now 
appealed  from  the  latter  part  of  this  decree. 

Baily,  Q.  C.  and  Pontifex,  for  the  apps.,  contended 
that  upon  the  natural  constructioa  of  the  SOth 
section  of  the  Act,  there  was  full  power  in  the  com- 
missioners to  take  the  entirety  of  any  house  of 
which  a  part  interfered  with  their  improvements  of 
a  street.    They  cited 

Galfoway  v.  Corporation  of  London,  2  Be  O.  J.  A  S. 
218;  12  L.  T.  Bep.  N.  S.  319;  on  appeal,  85  L.  J., 
N.  8.,  477,  Ch. ;  14  L.  T.  Rep.  N.  8.  866 ; 
PuUen  V.  The  London,  Chatham,  mtd  Dover  Baihoojf, 
83  L.  J.  505,  Oh. ;  10  L.  T.  Bep.  N.  S.  893. 

Glasse,  Q.  C.  and  Speed,  for  the  pits.,  submitted 
that  it  was  a  most  unreasonable  construction  of  the 
Act  to  say  the  commissioners  had  power  to  take 
more  ground  than  was  necessary ^or  the  improve- 
ment of  a  street.  The  inconvenience  arising  from 
such  a  proposition  was  enormous.  If  the  commis- 
sioners required  merely  a  corner  of  the  Gresham- 
house  to  round  off  the  end  of  a  street,  they  would  be 
at  liberty  to  take  the  whole  property.    Su(di  a  con* 
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leqnenoe  as  this  was  never  contemplated  by  the 
Li^islatare  in  passing  the  Act. 

The  LoBD  CHAKCSLLOR.~At  the  conclusion  of 
the  argument  yesterday,  I  intimated  my  concurrence 
generally  in  the  judgment  of  the  V.  C^  although  1 
was  not  disposed  to  agree  exactly  with  the  reasons 
which  appear   to    have    determined  his  Honour's 
decision.    But  I  was  anxious,  before  pronouncing  a 
decided  opinion  upon  the  case,  to  have  an  opportu- 
ni^  of  carefully   considering  the  section  of   the 
Act  of  Parliament  upon  which  the  whole  question 
turns,  and  which  has  been  subjected  to  a  very  close 
examination  in  the  course  of  the  argument  on  both 
sides.    The  V.  C.  seems  to  have  rested  his  judg- 
ment upon  a  distinction  which  it  appeared  to  him 
had  been  established  by  the  Legislatmne  in  the  com- 
pulsory powers  conferred  upon  the  commissioners 
of  taking  housee  or  lands-^that  where  a  house  pro- 
jected partially  into  a  street  directed  to  be  widened, 
U  wu  for  the  interest  of  the  public  that  the  whole 
should  be  taken,  but  with  respect  to  a  piece  of  land 
without  any  buildings  upon  it,  the  portion  only 
vhich  was  required  to  be  laid  into  the  street  was 
within  the  power  of  the  commissioners;  and  the 
pits,  having  agreed  with  the  landlord  to  take  down 
the  two  hoosee,  Kos.  49  and  50,  Threadneedle-street, 
and  build  a  new  house  on  the  site,  although  the 
bouse,  No.  60y  was  still  standing,  he  thought  he  was 
bound  to  treat  it,  not  as  a  house,  but  as  a  piece  of 
Isnd.     His  Honour  accordingly  declared  that  the 
Conmiissioners  o^  Sewers  were  not  entitled  without 
the  consent  of  tne  pits,  to  take  the  whole  of  the 
piece  or  parcel  of  land,  being  the  site  of  No.  50, 
Threadneedle-itreet,  and  granted  the  decree  for  aa 
injunction  which  is  the  subject  of  the  appeal.    The 
Act  under    which   the    dommissioners  of  Sewers 
sssomed  the  power  to  take  the  pits.'  premises  is  ttie 
57  Gea  3,  c.  zci.,  intituled,  *'  An  Act  for  the  better 
paving,  improving,  and  regulating  the  streets  of  the 
metropolis  and  removing  and  preventing  nuisances 
and  obstructions  therein."  By  the  80th  section  it  is 
enscted,  &c.     [The  L.  C.  then  read  the  section.] 
This  section  is  rather  obscurely  worded,  but  it 
appears  to  me  to  give  the  commissioners  power,  if 
they  please,  to  take  part  only  of  a  house  or  building 
which  may  project  into,  obstruct,  or  prevent  them 
from  altering  or  widening  any  street.    The  words 
'^  or  any  part  thereof,"  in  the  early  part  of  the  sec- 
tion, clearly  apply  to  houses  and  buildings  as  well 
as  to  lands.    But  it  is  said  that  these  words  are 
dropped  as  the  section  proceeds ;  that  in  stating  the 
persons  with  whom  the  commissioners  are  to  nego- 
tiate, they  are  called  ''.the  owners  or  occupiers  of 
all  such  houses,  waUs,  buildings,  lands  and  here- 
ditaments" witiiout  these  additional  words  ''and 
that  the  commissioners  are  empowered  to  pull  down, 
use,  sell,  or  dispose  of  such  houses,  walls,  buildings, 
and  materials  thereof,"  which,  it  was  said,  must 
mean  the  entire  houses,  &c.,  not  only  from  there 
being  no  qualification  of  the  genersi  words,  but 
fron^  the  distinction  which  is  made  in  what  imme- 
diatdy follows  "houses  and  lands,"  in  the  words 
"and  lay  the  sites  thereof  "  (that  is  of  the  houses, 
&c) "  and  also  such  other  lands,  &c.,  or  so  much 
thereof  as  the  commissioners  shall  think  proper, 
into  the  streets  or  other  public  places."    I  cannot 
help  thinking,  however,  that  imperfectly  as  it  may 
be  expressed,  the  words'"  or  so  much  thereof  "  must 
be  construed  to  apply  to  houses  as  well  as  to  lands ; 
otherwise  thisabsiurdlty  would  follow,  that  the  com- 
miasiooers  would  be  imperatively  bound  to  lay  the 
whole  of  the  sites  of  the  houses  into  the  streets. 
It  appears  to  me  that  the   subsequent  parts  of 
the  section  do  not  affect  the  preceding  part  so 
as  to  strike  out  altogether  the  words  "or   any 
part  thereof,"  or  to  render  them  of  no  effect.    But 
although  I  have  arrived  at  this  conclusion,  I  think 
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that  in  every  case  of  an  intended  widening  or  alter- 
ing a  street,  it  is  competent  to  the  commissioners  to 
adjudge  that  the  whole  of  a  house  or  building 
obstructs  or  prevents  tliis  object.  If  this  is  honestly 
done,  although  erroneously,  I  think  their  power 
cannot  be  questioned.  The  only  consequence  of  the 
commissioners  taking  more  than  they  require  for 
the  street  would  be  that  under  the  96th  section  they 
would  have  to  sell  it  subject  to  a  right  of  pre- 
emption in  the  person  from  whom  the  house  or 
building  was  purchased.  But  whether  they  intend 
to  take  the  whole  or  only  a  part,  it  is  essential,  as  a 
preliminary  step,  that  the  commissioners  should 
adjudge  that  the  hous^  or  the  part  required,  pre- 
vents tiiem  from  altering,  widening,  or  otherwise 
improving  the  street,  and  that  the  possession  of 
such  house  (aiKl,  I  add,  or  such  part  thereof)  is  neces- 
sary for  that  purpose.  Upon  reading  the  section 
it  occurred  to  me  that  without  such  an  adjudication 
all  the  proceedings  of  the  commissioners  for  the 
purpose  of  comp^orUy  taking  the  pits.'  promises 
woiUd  be  void.  On  inquiring  whether  this  pre- 
liminary step  had  been  taken,  a  resolution  of  the 
commissioners  was  handed  to  me  which  was  not 
seen  by  the  V.C.  The  only  declaration  contained  in 
that  resolution  is  to  the  effect  that  the  commissioners 
required  seven  feet.  Now,  it  must  be  observed  that 
there  is  no  schedule  in  the  Act  of  houses  or  lands 
which  may  be  taken  by  the  commissioners.  Each 
a<Uudication  of  the  commissioners  becomes  a  specific 
description  of  Uie  property  which  they  are  entitled 
to  take.  In  this  case  the  resolution  is  that  a  part 
of  the  site  of  the  house,  No.  50,  is  necessary  for  the 
purpose  of  the  Act  The  commissioners  do  not 
adjudge  that  the  whole  of  the  house  or  site  is 
required.  Consequently,  as  far  as  respects  the 
essential  proliminary,  the  adjudication  of  the  com- 
missioners is  wanting.  Upon  this  short  ground, 
therefore,  I  cothe  to  the  conclusion,  in  concurrence 
with  the  declaration  in  the  decree  of  the  V.C,  that 
the  commissioners  wero  not  entitled,  without  the 
pits.'  consent,  to  take  the  whole  of  the  site;  that  the 
pits,  are  entitled  to  the  injunction,  and  that  the 
decree  must  be  affirmed  with  costs. 

Solicitor  for  the  pits.,  BayUs, 

Solicitors  for  the  defts.,  Wootton  and  Son, 


aBB 


V.C.  WOOD'S  GOUBT. 

B«port6d  by  W  H.  Bnnm  and  R.  T.  Bodlt,  Esqrs., 
BarrUten-atpLaw. 

ISuadoof,  Nov,  6, 1866. 

Thorn  v.  Ckoft. 

Benefit  buikHng  society^  Stamp  dutu—lQ  Geo,  4,  c.  56 

_6  ^  7  ma.  4,  c.  32. 

A  mortgage  to  the  trustees  of  a  ben^  hmlding  society 
by  a  person  not  a  member  of  the  society  is  vfithin  the 
exemption  from  stamp  fUty  attowed  by  the  10  Geo,  4, 
c.  56. 

By  a  mortgage  dated  the  4th  Dec.  1863  the  pit. 
mortgaged  certain  hereditaments  in  Surrey  to  the 
trustees  of  the  National  Permanent  Mutual  Benefit 
Society,  to  secure  the  repayment  of  moneys  ad- 
vanced by  them  to  the  pit. 

The  4>ciety  was  a  benefit  building  society  within 
the  6  &  7  Will.  4,  c.  82,  The  pit.  was  not  a  member 
of  the  society. 

By  sect.  13  of  10  Geo.  4,  c.  56  (the  provisions  of 
which,  so  far  as  they  are  applicable  to  the  purpose 
of  any  building  society,  are  incorporated  with  the 
6  &  7  Will.  4,  c.  82)  it  is  provided  that  the  trustees, 
with  the  consent  of  the  society,  may  invest  all  sums 
wMch  the  exigencies  of  the  society  shall  not  im- 
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mediately  require  on  real  security  or  in  the  public 
funds. 

By  sect.  87  of  10  Geo.  4,  it  is  provided  that  no 
copy  of  rules,  power,  warrant  of  attorney,  nor  any 
bond  or  other  security,  to  be  given  to  or  on  account 
of  any  such  society,  or  by  the  treasurer  or  trustee  or  any 
officer  thereof,  nor  any  draft  or  order,  nor  any  form 
of  assurance,  nor  any  appointment  of  any  agent, 
nor  any  other  instrument  or  document  whatever, 
required  or  authorised  to  be  given,  issued,  signed, 
made,  or  'produced  by  virtue  of  that  Act,  shall  be 
subject  or  liable  to  be  charged  with  any  stamp  duty 
or  duties  whatsoever. 

The  deft,  contended  that  the  exemption  of  securi- 
ties to  building  societies  from  stamp  duties  by  the 
10  Geo.  4  did -not  extend  to  securities  taken  from 
persons  who  are  not  members  of  the  society  by  way 
of  investment  in  the  society's  surplus  funoi^ 

The  opinion  of  the  court  was  now  asked  whether 
such  mortgage-deed  was  liable  to  be  charged  with 
any,  and  what,  stamp  duties. 

E,  L,  PemberioTi,  for  the  pit.,  contended  that  secu- 
rities given  to  the  trustees  of  building  societies 
established  under  the  6  &  7  Will.  4,  c.  82,  were 
exempt  from  stamp  duty,  and  referred  to 
Walker  v.  OUes,  6  C  B.  162 ; 
Barnard  v.  PUwortk^  6  a  B.  698. 

H,  Davof,  for  the  deft.,  contended  that  mortgages 
to  benefit  building  societies  by  persons  not  members 
ci  the  society  were  not  exempt  from  stamp  duty. 
At  all  events  the  exemption  ^m  stamp  duty  of  it 
extending  under  the  first  Act  to  mortgages  by 
strangers,  was  not  expressly  incorporate  in  the 
second  Act  (6  &  7  Will.  4,  c  82). 

The  Vicb-Ghancbllor  said  that  he  was  bound 
by  the  decision  in  Walker  v.  GUm  (6  C.  B. 
162),  which  decided  that  the  exemption  con- 
tained in  10  Geo.  4,  c.  56,  was  incorporated 
in  6  &  7  Will.  4,  c.  82,  as  if  it  was  expressly 
re-enacted.  The  court  took  a  liberal  view  of  the 
matter,  and  considered  that  they  were  Acts  for  the 
encouragement  of  these  societies.  Then  there  was 
,the  question  how  far  it  would  affect  the  case  of  a 
stranger  borrowing  money  of  these  societies.  In 
the  10  Geo.  4  there  was  a  clause  (s.  13^  expressly 
empowering  the  trustees  of  the  society  to  lend  money 
on  mortgage,  and  by  sect.  87  of  the  same  Act  it  was 
expressly  enacted  that  stamp  duty  should  not  be 
paid  on  such  securities.  There  was  nothing  in  the 
Act  to  restrict  the  operation  of  this  clause  to 
mortgages  to  members  of  the  society.  The  Act 
said  that  mortgages  given  to  or  on  account  of  the 
society  should  be  exempt  from  paying  stamp 
duties.  It  would  be  a  great  benefit  to  the  society 
if  when  they  had  money  to  invest  the  trustees  were 
able  to  go  into  the  market  and  tell  intending 
borrowers  that  they  would  not  have  to  pay  any 
stamp  duty  upon  &ie  transaction.  He  must  hold 
that  the  Act  of  Geo.  4  included  the  case  of  a  mort- 
gage to  a  stranger.  He  should  therefore  hold  that 
the  mortgage-deed  did  not  require  a  stamp. 

Solicitors:  Russell  and  Dames;  Tkonqtson  and 
Debenkam, 


C0T7BT   OF  atTEBN'S  BENCH. 

Reported  by  John  Thompson  and  T.  W.  Saubdrks,  £iqrs., 
BarrLstera-at-Law. 


Wednuday,  Nov,  7,  1866. 

The  Trustees  of  the  Bridgwater  Estates 
(apps.)  V,  The  Surveyor  of  Hiohwats  of 
Rootle  (resps.) 

Seashore — PcaroduaKty — Proof  of—Non-presiaiptim, 

There  is  no  presumption  that  amf  part  of  the  seashore  it 
parochial,  and  tt  lies  on  those  who  assert  its  paro- 
chiality  to  prove  it 

This  was  a  special  case  stated  by  an  order  of  a 
judge  under  the  provisioDS  of  the  12  &  18  Vict,  c  46, 
and  it  stated : 

1.  Prior  to  the  passing  of  the  Mersey  Docks  Acts 
Consolidation  Act  1858  (21  &  22  Vict,  c  92,  locsl) 
Uie  boundaries  of  the  borough  of  Liverpool  were^ 
by  an  Act  for  the  regulation  of  municipal  oorpors- 
tions  in  England  and  Wales,  and  the  Act  2  &  8 
Will.  4,  c  64,  defined  to  be^  on  the  western  side 
thereof,  the  high-water  mark  of  the  river  Mersey, 
and  on  the  northern  side  thereof  a  line  running 
nearly  at  right  angles  from  the  said  western  line^ 
and  continuing  inland  to  the  eastern  boundary,  and 
which  said  northern  boundary  is  marked  red  on  the 
map  thereto  annexed,  which  is  to  be  taken  as  psrt 
of  this  case. 

2.  The  township  of  Bootle  is  the  adjoining  town- 
ship to  the  borough  of  lAverpool  aforesaid  at  the 
north-east  end  of  the  river  Mersey,  and  no  psrt  of 
the  said  township  is,  unless  made  by  virtue  of  the 
provisions  of  the  Mersey  Docks  Acts  Ck>nsoiidatioa 
Act  1858,  withm  the  said  borough.  The  northern 
boundary  of  the  said  borough  in  &e  said  map  hereto 
annexed  marked  red  is  drawn  along  the  ancient 
boundary  line  which  divides  the  township  of  Bootle 
from  the  township  of  Kirkdale,  the  whole  of  the 
latter  township  bemg  now  within  the  said  bonndsxy. 

8.  Before  the  extension  of  the  docks  as  hereiii- 
after  mentioned,  the  township  of  Bootle  extended 
on  its  western  side  along  part  of  its  course  as  in 
as  the  sea,  and  along  other  parts  as  far  as  the  moafii 
of  the  said  river  Mersey.  There  is  nothing  to  show 
whether  the  township  of  Bootle  along  its  western 
sides  does  or  does  not  extend  beyond  the  line  of  the 
ordinary  or  medium  high-water  mark,  and,  if 
necessary  for  the  purposes  of  this  case,  the  court  ii 
to  decide  what  is  the  western  boundary  of  the  ssid 
township. 

4.  The  Liverpool  Docks  have  of  late  yean  been 
extended  in  a  northwardly  direction,  and  sooie 
portions  of  such  extension  have  been  carried  to  the 
northward  of  and  beyond  the  said  boundary  line  in 
the  said  map  marked  red. 

5.  The  premises  h^ld  by  the  apps.  coloured  bine 
upon  the  said  map,  both  of  which  are  the  subject 
of  this  appeal,  form  part  of  such  extension,  and  sre 
a  part  of  and  situate  within  the  Liverpool  Docks. 
The  land  upon  which  such  premises  are  situated  hsi 
been  properly  taken  according  to  the  Mersey  Docks 
Acts  ConsoUdation  Act,  and  the  other  Acts  inoo^ 
porated  therewith  or  relating  thereto,  and  now  fomu 
part  of  the  Liverpool  Docks  ¥rithin  the  mesning  of 
such  Acts. 

6.  The  said  land  on  which  the  said  docks  occupied 
by  the  apps.  have  been  constructed  was  situated  on 
the  f oresh(»e  of  the  river  Mersey  (as  shown  in  the 
said  map  annexed  thereto),  being  the  ordinsxyor 
medium  high  and  low  water  mark,  but  the  ssid  land 
has  been  reclaimed,  and  the  tidLes  no  longer  flov 
over  it. 

'     7.  By  the  Mersey  Dock  ConsoUdation  Act  it  is 

enacted  (sect  844)  that  ail  lands  or  docks  which 

,  may  for  the  time  being  form  part  of  the  Lireipool 
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Dodu  shall  for  all  the  puiposeB  of  the  Act,  and  for 
the  Act  for  the  regulation  of  manicipal  corporations 
in  England  and  Wales,  and  of  ^e  Act  therein 
referred  to  of  the  2  &  8  Will  4,  c  64,  and  of  any 
Acts  in  any  way  relating  to  or  affecting  the  borough, 
be  and  be  deemed  and  be  taken  to  be  within,  and 
shall  be  part  of  the  borough,  provided  tliat  nothing 
herein  contained  shall  ezteod  to  confer  any  elective 
or  other  franchise  in  respect  of  any  such  liuids. 

8.  Three  of  the  purposes  of  the  said  Act  for  the 
regolation  of  municipal  corporations  were  and  are 
the  making  and  laying  <4  a  borough  rate,  or  water 
rate,  and  a  lighting  rate,  by  the  council  of  the  said 
borough,  upon  all  property  by  law  rateable  to  the 
relief  of  the  poor.  By  the  local  Act,  9  &  10  Vict, 
c  127  (the  lAverpool  Sanitary  Act  1846),  the  said 
council  are  empowered  to  make  and  levy  a  sewer 
rate,  a  paving  rate,  and  a  general  rate  upon  all  pro- 
perty rateable  to  the  relief  of  the  poor,  and  by  the 
Lirerpool  Sanitary  Amendment  Act  1864  sudi 
gmi^  rate  is  made  chargeable  with  the  cost  of 
oerUjiu  improvements  to  be  made  thereunder.  By 
the  Liverpool  Waterworks  Act  1862  (local)  the  said 
council  are  empowered  to  make  ana  levy  a  water 
rate  upon  all  such  property  as  aforesaid.  By  the 
Act  for  the  imiMDvement,  good  government,  and 
police  regulations  of  the  said  borough,  the  5  &  6 
Vict  c.  lOG  (local),  the  said  council  are  empowered 
to  make  and  levy  a  fire  police  rate  upon  all  such 
property.  By  three  Acts  for  the  improvement  of 
Liverpool,  namely,  the  Liverpool  Improvement  Act 
1858,  the  Liverpool  Improvement  Act  1861,  and  the 
Li?erpool  Improvement  Act  1864,  the  said  council 
are  also  empowered  to  make  and  levy  improvement 
rates  upon  aU  such  property  aforesaid. 

9.  The  mayor,  aldermen,  and  burgesses  of  the 
laid  borough,  in  exercise  of  the  powers  claimed  by 
them  under  sect.  844  of  the  said  Mersey  Docks  Acts 
Consolidation  Act  1858,  have  assessed  the  same 
fremises  of  the  apps.,  and  which  are  exclusively 
occupied  by  them,  to  such  of  the  said  rates  as  the 
laid  mayor,  aldermen,  and  burgesses  have  thought 
necessary  to  make  and  levy,  on  the  ground  that  by 
the  said  Act  firstly  above  named,  all  such  land  and 
docks  are  now  by  law  within  and  part  of  the  said 
borough. 

10.  The  surveyors  of  highways  of  the  said  town- 
ihip  of  Bootle-cum-Linacre,  in  exercise  of  the  powers 
claimed  by  them  under  the  General  Highway  Act, 
hare  assessed  the  same  premises  occupied  by  the 
apps.  to  the  Bootle  highway  rates,  on  the  ground 
that  such  premises  are  l^yond  the  northern  boundary 
of  (he  borough,  as  the  same  is  defined  by  the  2  &  3 
Will  4,  c.  64,  and,  as  they  contend,  are  within  the 
township  of  Bootle-cum-Linacre,  and  that  such 
premises  are  therefore  not  within  or  part  of  the 
•aid  borough,  but  within  or  part  of  the  said  town- 
•hip  of  Bootle. 

11.  The  reaps,  and  corporation  of  Liverpool  have 
each  taken  st^  to  enforce  the  respective  rates  so 
made  by  them  as  aforesaid  upon  the  apps.  The 
apps.  have  given  notice  of  appeal  to  the  sessions 
igainst  the  rates  so  made  by  the  above-named  resps. 
Whereupon,  and  by  consent  and  by  the  order  of 
Lush,  J.,  the  said  parties  have,  pursuant  to  the 
12  &  18  Vict  c.  45,  agreed  to  this  case  for  the  opinion 
of  the  Court  of  Q.  B.  upon  the  question,  whether, 
under  the  circumstances  herein  stated,  the  apps.  are 
liable  to  be  rated  as  aforesaid  by  the  resps.  in 
reipect  of  the  said  premises,  the  parties  hereby 
admitting  that,  if  the  said  premises  are  liable  to  be 
Miesied  to  the  said  rates  for  the  borough  of  Liver- 
pool, the  apps.  have  been  rightly  rated  in  respect 
thereof  by  Uie  mayor,  aldermen,  and  burgesses  of 
^e  borough  <^  LiverpooL 

12.  The  court  are  to  have  power  to  draw  all  such 
mferences  ol  law  and  fact  as  they  think  proper,  and 
to  hare  power  to  send  the  case  bock  for  further 


infonnation  if  required.  All  the  Acts  of  Parliament 
herein  referred  to  are  to  be  taken  as  part  of  the 
case,  as  also  the  Sanitary  Amendment  Act  1854 
(17  Vict.  c.  16). 

18.  The  parties  hereto  consent  that  the  corpora- 
tion of  Liverpool  are  to  be  at  liberty  to  appear  on 
the  hearing  of  this  case  in  support  of  their  rates  on 
their  agreeing  by  their  counsel  to  be  bound  by  the 
decision  of  the  court,  and  are  to  be  at  liberty  to 
contend  that  the  apps.  are  liable  to  be  rated  by  the 
corporation  of  Liverpool,  whether  tiiey  are  liable  to 
be  rated  to  the  said  township  of  Bootle  or  not. 
And  the  parties  hereto  agree  that  a  judgment  in 
conformity  with  the  decision  of  this  court  may  be 
entered  on  motion  by  either  party  at  the  sessions 
next  or  next  but  one  after  the  decision  of  this  court 
shall  be  given. 

14.  That  each  party  shall  bear  his  own  costs  of 
and  incident  to  this  special  case,  and  of  and  inci- 
dent to  the  judgment  to  be  entered  pursuant  to  the 
decision  of  the  court. 

Aspinall,  Q.  C.  wad  L,  Temple  appeared  for  the 
resps.  and  in  support  of  the  rate,  and  they  contended 
that  the  premises  were  within  the  township  of 
Bootle,  and  were  consequently  rateable;  that  the 
premises,  before  the  docks  were  made,  being  waste 
and  partly  shore,  had  been  reclaimed  from  the  sea 
since  then,  and  were  occupied  by  the  apps. ;  that 
the  medium  fijtum  of  the  shore  is  the  proper  boundary 
of  the  parish : 

Hale  de  Jure  Maris,  27 ; 

Beg,  V.  MoMion,  8  £11.  ft  Bla.  540 ; 

Reg,  V.  Lcmdul^  1  M.  &  M.  893; 

MacCoKum  v.  Sindair^  £L  &  £1  63. 

Mettiek,  Q.  C,  Quatn,  Q.  C,  and  CSromptcn  appeared 
for  the  apps.,  and  argued  that  there  was  no  evidence 
that  the  premises  were  parochial,  and  that  no  pre- 
sumption could  be  made  that  they  are  so,  and  that 
therefore  they  were  not  liable  to  be  rated. 

Mbllob,  J. — ^We  think  our  judgment  should  be 
for  the  apps.  The  rule  of  law  is  this  :  where  there 
is  nothing  to  show  the  one  way  or  the  other 
whether  a  particular  part  of  the  shore  has  become 
parochial,  there  is  no  presumption  that  it  is  paro- 
child,  but  rather  the  reverse.  It  lies  on  those 
asserting  its  parochiality  to  prove  it.  Now,  there  is 
nothing  of  that  kiiyl  here  to  prove  that  this  plaee 
was  parochial. 


Lush,  J.  concurred. 


Judgment  far  the  appe. 


OOTTBT   OF   GOMKON   PLEAS. 

Reported  by  W.  Oraham  and  M.  W.  MgKbllab,  JGsq^, 
BarrlBten-at-Law. 

JitiM4amf5, 1866. 

BbSMHBB  AXD  0THBB8  V,  HULL. 

Churchwardens — Custom  as  to  election  of— Declaration 
by — Smaration  of  a  township  from  a  parish — 
a  L.  P.  A.  1860,  s.  19. 

The  parish  of  P.  consisted  of  six  townships  ;  in  five  of 
them  the  parishioners  in  each  township  had  been  t» 
the  habit  of  selecting  two  persons^  one  of  whom  was 
appointed  churchwarden  hy  the  rector ^  ana  in  the  sixth, 
the  township  of  P.,  the  outgoing  churchwardens  nomi- 
nated tufOf  of  whom  the  rector  appointed  one.  In  1848, 
6y  Order  in  Council  under  the*6  ff  ^  Vict.  c.  118,  one 
of  the  townships  was  constituted  a  separate  parish : 

Held,  that  the  custom  was  a  ^ood  ctwfom,  and  thai  the 
separation  of  one  townshtp  did  not  affect  it  in  the 
rwiaining  Jive. 
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In  €tn  action  by  Jive  churchwctrdens  elected  as  above  stated 
against  a  person  who  had  been  nominated  by  the 
parishioners  of  the  township  ofP,j  and  whoy  claiming 
to  act  as  churchwarden,  hcul  collected  church-rates,  it 
appeared  that  one  of  the  pits,  hcul  not  made  the  decla- 
ration required  by  the  5  ^  6  Will  4,  c  62,  s,  9 : 

Held,  that  his  predecessor  miaht  be  substituted  for  him, 
eu  hk  remained  in  office  tiu  a  successor  voas  properly 
appointed: 

Held  also,  thai  on  a  special  case  stated  after  the  trial  of 
an  action,  the  court  had  power  under  the  C,  L,  P,  A, 
1860,  s.  19,  to  give  Judgment  for  such  of  the  pits,  as 
should  appear  entitled  to  it. 

This  was  an  action  by  the  churchwardens  of 
Frestwich  to  recover  from  the  deft,  moneys  received 
by  him  on  account  of  a  church-rate. 

At  the  trial  before  Shee,  J.,  at  the  Spring  Assizes 
at  Liverpool  1864,  a  verdict  was  entered  for  the  pits, 
with  leave  to  the  deft,  to  move  to  enter  a  verdict 
or  nonsuit.  In  Easter  Term  1864  a  rule  was 
granted  on  the  grounds,  first,  that  the  pits,  were  not 
proved  to  be  duly  elected  churchwardens ;  secondly, 
that  the  custom  alleged  by  the  pits,  was  not  proved ; 
and  thirdly,  that  one  of  the  pits,  had  hot  niade  the 
necessary  declaration  before  entering  upon  the 
oflftce,  unless  the  parties  should  consent  to  state  a 
special  case. 

In  Trinity  Term  1864  the  Court  ordered  that 
a  special  case  should  be  stated  to  raise  all  the 
points  and  to  consist  of  the  evidence  given  on  the 
trial  of  the  cause ;  and  that  the  parish  books  should 
be  produced  upon  the  argument  and  be  taken  as 
part  of  the  case,  the  court  to  be  at  liberty  to  draw 
inferences  of  fact  as  to  the  custom.  Accordingly 
the  following  case  was  stated :  — 

The  pits,  in  this  cause  claim  to  be  the  chu]:ch- 
wardens  for  the  parish  of  Frestwich,  in  the  county 
of  Lancaster:  the  pit.  J.  A.  Bremner  claiming  to 
be  and  act  as  one  of  such  churchwardens,  as  repre- 
senting the  township  of  Prestwich,  which  forms 
a  part  of  the  said  parish;  the  pit.  James  Boyle 
claiming  to  be  and  to  act  as  another  of  such  church- 
wardens, as  representing  the  hamlet  of  Nasworth, 
in  the  township  of  Pilkington,  which  also  forms 
part  of  the  said  parish;  the  pit.  R.  D.  Walker 
claiming  to  be  and  to  act  as  another  of  such  church- 
wardens, as  representing  the  townships  of  Great  and 
Little  Heaton,  which  form  other  parts  of  the  said 
parish ;  the  pit.  M.  Heaton  claiming  to  be  and  to  act 
as  another  of  such  churchwardens,  as  re{)resenting 
the  townships  of  Tonge  and  Alknngton,  whic^  also 
form  parts  of  the  said  parish ;  and  the  pit.  John 
Lancashire  claiming  to  be  and  to  act  as  the  other  of 
such  churchwardens,  as  representing  the  hamlet  of 
Outwood,  in  the  township  of  Pilkington  aforesaid. 

The  deft,  also  claims  to  be  and  to  act  as  church- 
warden for  the  said  parish  of  Prestwich,  as  repre- 
senting the  said  township  of  Prestwich. 

The  amount  sought  to  be  recovered  was  received 
by  the  deft.,  professing  to  act  as  such  churchwarden, 
in  respect  of  a  certain  church-rate  of  Id  in  the 
pound,  laid  on  the  said  parish  of  Prestwich. 

It  is  alleged  on  the  part  of  the  pits,  that  a  custom 
or  usage  has  existed  from  time  inmiemorial  in  the 
said  parish  of  Prestwich  for  the  nomination  and 
appointment  of  the  churchwardens  of  the  said 
parish,  and  that  such  custom  is  as  follows,  that  is 
to  say :  two  fit  and  proper  persons  are  nominated  by 
an  annual  meeting,  held  for  that  and  other  purposes, 
of  the  ratepayers  within  the  hamlet  of  Nasworth, 
in  the  township  of  Pilkington,  which  forms  part  of 
the  said  parish. 

The  case  then  went  on  to  state  that  two  were 
selected  in  the  same  manner  from  each  of  Uie  above- 
mentioned  townships  and  hamlets,  and  then 
proceeded  aa  follows ;— And  two  by  the  outgoing 


churchwardens  in  respect  of  the  township  of  Prest- 
wich, in  the  said  parish.  And  that  the  rector 
appoints  one  of  the  two  nominated  by  the  said 
meeting  of  the  ratepayers  of  each  oi  the  said 
hamlets  or  townships,  and  one  of  the  two  nominated 
by  the  outgoing  diurchwardens  in  respect  of  the 
township  of  Prestwich.  And  that  each  of  the 
persons  so  appointed  is  a  churchwarden  for  the 
whole  of  the  said  parish  as  representing  the  hamlet 
or  township  by  or  in  respect  of  which  he  has  beoi 
nominated. 

The  deft.,  on  the  other  hand,  denies  such  custom 
as  respects  the  township  of  Prestwich,  and  alleges 
t^at,  even  if  it  has  so  existed,  it  is  not  a  good,  valid, 
and  binding  custom,  and  has  been  departed  from 
and  determined.  He  further  objects  that  the  pits, 
were  not  proved  to  be  duly  elected  and  appointed 
churdiwaLrdens,  and  that  they  or  some  of  them  had 
not  made  ^e  necessary  dechuation  before  entering 
on  the  office. 

The  case  then  set  out  the  evidence  on  the  part 
of  the  pits,  at  great  length,  to  the  effect  that  the 
parish  of  Prestwich  had  formerly  included  the 
hamlet  of  Whitefield,  which  also  returned  a  church- 
warden for  the  parish,  but  by  Order  in  Council  of 
17th  Feb.  1847,  Her  Majesty  approved  of  a  scheme 
prepared  by  the  Ecclesiastioil  Commissioners  under 
the  3  &  4  Vict.  c.  113,  for  constituting  Whitefield  a 
rectory  under  the  name  of  All  Saints  Stand,  and 
from  that  time  Whitefield  ceased  to  return  a  church- 
warden for  the  parish  of  Prestwich  and  to  contribute 
to  its  church-rates.  There  was  a  mass  of  other  evi- 
dence adduced  to  prove  the  alleged  custom,  which 
it  is  not  necessary  to  set  out. 

It  appeared  that  the  pit.  Heaton  did  not  make  the 
declaration  required  by  the  5  &  6  WilL  4,  c.  62,  s.  9, 
till  after  the  commencement  of  the  action,  and  that 
the  pit.  Lancashire  h'ad  made  no  declaration  in  1868, 
but  Beaton's  predecessor  in  office  was  willing  to  be 
substituted  for  him  as  a  pit.  in  the  action,  for  which 
purpose  leave  to  amend  had  been  given,  and  Lanca- 
shire had  made  the  declaration  when  he  was  in 
office  in  1862. 

The  deft  was  one  of  the  persons  chosen  by  a 
meeting  of  parishioners  in  the  township  of  Prest- 
wich, but  the  other  person  chosen  refuised  to  act, 
and  the  rector  refused  to  select.  The  deft,  how- 
ever, made  the  declaration,  and  professing  to  act 
as  churchwarden,  collected  in  the  township  6i.  for  a 
parish  church-rate  made  on  the  8th  April  1863  at  a 
meeting  of  the  parishioners  of  the  whole  parish. 

Temple,  Q.  C.  (^MeOish,  Q.  C.  with  him)  contended 
that  there  was  sufficient  evidence  of  the  custom, 
and  that  tke  only  occasions  when  it  had  not  been 
followed  were  when  the  rector  desired  that  the 
existing  churchwarden  should  remain  in  office,  and 
then  it  was  unnecessary  to  go  through  the  form  of 
nominating  another.  That  the  mode  of  appoint- 
ment of  churchwardens  was  regulated  by  custom, 
and  that  the  custom  in  this  case  was  not  destroyed  by 
the  township  of  Whitefield  being  converted  into  a 
rectory.    He  cited 

1  Black.  Com.  894  ;  and 

Bex  V.  The  Inhibitants  ofEtnckley,  12  EsAt,  861. 

Milward,  Q.  C.  {Sowkr  with  him),  for  the  deft, 
admitted  that  if  the  custom  was  property  proved  it 
was  a  good  custom,  but  contended  that  if  it  was 
not  made  out  the  right,  of  choosing  belonged  to  the 
parishioners  by  the  common  law. 

Bao.  AIht.  tit ''  Churchwarden  "  (A) ; 

Tfjson  V.  Smith,  9  A  ft  £.  406. 
That  It  was  for  the  pits,  to  make  out  the  custom, 
and  that  they  had  failed  to  prove  a  custom  without 
interruption  from  time  ImmemoriaL  They  could 
not  support  a  custom  to  elect  t.^^  chnrdiwanlens 
•by  showing  a  costom  to  elect  aiz,  and  even  if  they 
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could,  one  of  the  pits,  had  not  made  the  necessary 
declaration: 

OSiiu  ▼.  FSffkt,  B  C.  B.  681 ; 

£fiotightoH  T.  ReynoldM^  2  Str.  1045. 

Tmipk,  Q.  C.  in  replj. 

Erlb,  C.  J. — I  am  of  opinion  that  oar  judgment 
should  be  for  the  pits.    This  is  an  action  by  the 
chnrchwardent,  representing  five  townships  in  the 
parish  of  Prestwich,  brought  against  anotiber  person 
who  daima  to  be  a  churchwarden  for  the  township 
of  Prestwich,  and  to  be  entitled  to  collect  a  churdi- 
rate  which  has  been  made  for  the  parish.  According 
to  ancient  cnstom,  each  townsMp  would  make  a 
separate  collection  of  the  rate,  and  the  whole  when 
teried  would  go  to  the  parish  purse.    The  question 
before  us  is  as  to  the  validity  of  the  custom  under 
which  the  churchwardens  are  appointed.    In  the 
township  of  Prestwich  the  outgoing  churchwardens 
present  the  names  of  two  persons  to  Uie  rector,  who 
appoints  one  of  them.    In  the  other  townships  the 
custom  is  for  the  ratepayers  to  nominate  two  per- 
sons, of  whom  the  rector  appoints  one.    The  real 
question  between  the  parties  here  is,  whether  in  the 
township  of  Prestwich  the  parishioners  or  the  out- 
g(»ng  churchwardens  should  nominate  two  persons, 
of  whom  the  rector  should  choose  one  ?    It  is  said 
that  the  custom  haa  not  been  strictly  adhered  to, 
bat  that  in  some  cases,  instead  of  the  chhrch wardens 
nominating  two  persons,  the  rector  has  requested 
the  outgoing  churchwarden  to  continue  in  office ; 
but  in  sll  the  cases  in  the  township  of  Prestwich, 
according  to  the  evidence,  the  right  has  been  kept 
up^  and  in  no  single  instance  have  the  ratepayers 
presented  two  names,  as  is  contended  for  by  the 
deft      What    is    mainly    rdied    upon    by    the 
deft,   is    what    took    place    in    the    year    1826. 
On  that  occasion    notice   was    given    that    the 
parishioners  were  going  to  contest  the  right  of 
nomination,  and  a  vestry  meeting  was  called  and 
names  choeen  and  presented  to  the  rector.    That 
case  appears  to  me  rather  in  confirmation  of  the 
custom  than  invalidating  it,  because  one  of  the 
names  presented  to  the  rector,  and  the  one  he 
selected,  was  that  of  the  outgoing  churchwarden,  who 
may  liave  nominated  himself.    The  evidence  of  the 
former  rector  going  back  as  far  as  the  memory  of 
man,  proved  that  in  the  township  of  PrestwicJi  the 
custom  had  been  uniformly  observed,  and  the  sup- 
posed departure  from  the  custom  was  enti^ly  recon- 
cilable with  it.    The  person  who  was  curate  of  the 
parish  in  1826  says  that  the  custom  continued  in 
that  year,  and  that  the  nomination  was  made  in 
accordance  with  it  by  the  outgoing  churchwardens ; 
at  least  so  I  understand  his  evidence.    Therefore  the 
esse  is  to  my  mind  entirely  without  answer.   There 
is  a  great  deal  of  strong  affirmative  evidence.  The 
supposed  departure  from  the  custom  is   entirely 
reconcilable  with  it,  and  the  custom  continued 
^th  notice  to  the  parties  who  were  interested  in 
disputing  it,  down  to  the  time  when  this  action  was 
oommenoed.    It  can  hardly  be  said  that  the  custom 
is  invalid  if  it  has  uniformly  existed  in  point  of  fact 
and  a  custom  very  analogous  to  it,  has  been  recog- 
lused  as  good  in  point  of  law.    One  of  the  cases  is 
OaUen  v.  Barwickj  1  Strange,  145.    With  the  par- 
ticalar   dispute   there   we   have   nothing    to   do, 
but    the     custom     set    up    in    that    case    was 
lomewhat  analogous  to  that  in  the  present  one. 
The  present  case   is    also  somewhat  analogous  to 
the  case  of  Astk  v.  'Fhomai,  2  B.  &  C.  271.    There 
the  churchwardens  of  a  separate  township  brought 
an  sction  against  the  outgoing  churchwardens  for 
not  paying  over  a  rate,  and  the  objection  was  made 
as  partly  made  here,  that  the  churchwardens  were 
not  a  corporation,  and  that  the  churchwardens  of 
the  other   townships  ought  to  have  joined  in  the 


action ;  but  it  was  held  that  they,  being  the  parties 
who  had  an  interest  in  the  money  of  the  separate 
township,  were  the  parties  to  bring  the  action  to 
enable  them  to  get  it  into  their  hands.  I  only 
refer  to  those  cases  to  show  that  custom  is  very 
much  sanctioned  when  it  is  clearly  proved,  and  is 
not  to  be  set  aside  on  the  ground  of  fancied  con- 
venience. Another  main  question  in  this  case  is, 
whether  the  custom  is  as  alleged,  entire  for  the 
six  parishes.  The  township  of  Whitefield  has  been 
taken  out  of  the  six  townships  and  created  a  rectory 
by  itself.  The  effect  of  the  Order  in  Council  must 
be  ascertained  by  reference  to  the  statutes  under 
which  the  Queen  in  Council  made  the  order,  and  the 
effect  of  those  statutes  would,  I  think,  be  to 
authorise  the  Queen  in  Council  to  create  a 
parish,  and  the  general  presumption  omnia  prm- 
sumuntur  rite  esse  acta  would  ^pplj*  There  is 
nothing  to  show  that  the  Order  in  Council  is  not 
valid,  or  that  the  township  of  Whitefield  was  not 
in  fact  separated  for  certain  purposes  from  the 
other  townships  in  the  parish  of  Prestwich ;  but,  in 
my  opinion,  that  does  not  affect  the  validity  of  the 
custom  in  respect  of  the  other  townships  with  regard 
to  the  elections  of  churchwardens.  There  is  nothing 
to  affect  Prestwich  or  the  other  townships  because 
one  has  gone  from  the  six.  Those  that  are  left  have 
the  same  interests ;  and  whatever  originally  induced 
the  parties  to  establish  this  custom  is  unaffected. 
But  if  the  custom  is  destroyed  it  is  destroyed  for 
the  whole  parish ;  from  which  it  would  follow  that 
the  townships  would  be  remitted  to  their  rights 
at  common  law — a  proposition  which  would  be 
adverse  to  the  claim  of  the  deft.,  and  which,  in  my 
opinion  cannot  be  sustained.  The  substance  then, 
is  in  favour  of  the  pits. ;  but  then  it  is  objected  tliat 
one  of  the  churchwardens  has  not  made  the  required 
declaration,  and  therefore  is  incompetent  to  act,  but 
if  that  is  so  the  former  churchwarden  continues  in 
office.  A  churchwarden  is  appointed  for  a  year  and 
until  a  successor  is  appointed,  and  there  is  no  reason 
why  a  churchwarden  who  continues  in  office  should 
make  a  new  declaration.  The  statute  does  not 
require  that  he  should  make  a  declaration  every 
year  that  he  continues  in  office ;  and  the  case  cited 
from  Strange  is  not  in  point,  because  there  the  out- 
going churchwarden  was  elected  again,  and  did  not 
merSy  continue  in  office  until  a  successor  was 
appointed.  If  there  is  anything  in  the  objection  of 
too  many  being  joined,  all  may  bo  struck  out  but 
the  one  representing  the  township ;  there  is  power 
to  remedy  any  objection  on  that  ground,  and  all  the 
powers  which  are  reserved  will  be  put  in  force  if  the 
case  should  go  before  any  other  tribunal  in  conse- 
quence of  too  many  being  joined  on  the  record.  Aa 
at  present  advised,  I  think  the  pits,  are  entitled  to 
the  money  which  the  deft,  has  collected. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  With 
respect  to  this  misjoinder  we  have  power  under  the 
C.  L.  P.  A.  1860  to  give  judgment  for  such  of  the 
pits,  as  appear  entitled  to  it.  With  regard  to  the 
other  questions,  this  is  an  action  by  the  church- 
wardens of  Prestwich,  appointed  under  the  alleged 
custom,  against  a  person  who  professes  to  act  as 
churchwarden  of  the  township  of  Prestwich,  treat- 
ing the  custom  as  invalid  either  by  reason  of  its  not 
ha?ing  been  proved  or  of  what  has  taken  place  under 
the  Order  in  Council.  The  first  objection  raises  a 
question  of  fact,  and  having  carefully  gone  through 
the  evidence  I  find  that  for  nearly  200  years  there 
has  been  a  course  pursued  in  the  parish  which  is 
contrary  to  the  canon  or  common  law.  The  general 
course  of  proceeding  has  been  precisely  described, 
and  to  a  large  extent  the  custom  must  be  taken  to 
be  valid.  With  respect  to  the  special  custom  affect- 
ing the  township  of  Prestwich  I  find  that  there  hafe 
been  a  substantial  adherence  to  it  throughout,  and 
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where  there  was  a  Tariation  the  circumstances  were 
such  as  to  confirm  rather  than  iuTalidate  the  custom. 
I  refer  to  what  took  place  in  1826,  which  seems  to 
show  that  the  custom  was  objected  to ;  that  the 
matter  was  then  looked  into  and  the  custom  after- 
wards continued.  It  must  be  bom  in  mind  that 
while  a  parish  is  an  ecclesiastical  division, 
and  the  churchwardens  ecclesiastical  officers, 
the  township  is  a  temporal  diyision,  and  has 
nothing  whatever  to  do  with  the  ecclesiastical 
division.  If  there  were  no  custom  the  proper  course 
would  be  for  the  rector  and  parishioners  to  agree  on 
persons  to  act  as  churchwardens,  and  if  they  could 
not  agree,  the  rector  would  appoint  one  and  the 
parishioners  another.  Nothing,  therefore,  can  be  a 
stronger  departure  from  the  common  right  or  com- 
mon law  than  what  has  taken  place  in  this  parish. 
In  the  townships  other  than  Prestwich,  the  inhabi- 
tants of  the  township  selected  two  persons,  out  of 
whom  the  rector  was  to  choose  one,  and  in  Prestwich 
there  was  an  arrangement  that  the  outgoing  church- 
warden should  present  two,  out  of  whom  the  rector 
should  appoint  one.  The  case  referred  to  of  Catten 
T.  Barwick  was  decided  at  a  time  when  cases  of  this 
sort  were  more  thoroughly  understood,  and  perhaps 
more  litigated,  than  they  are  now,  and  the  court  there 
treated  the  custom  for  two  outgoing  churchwardens 
to  present  as  a  valid  custom.  It  therefore  appears 
to  me  that  the  custom  is  established  in  point  of  fact, 
and  is  a  legal  custom ;  and  the  case  of  AstU  v. 
TTunnas  shows  that  there  is  no  difficulty  as  to  par- 
ties. But  assume  that  it  was  made  out  that  this  was 
an  invalid  custom,  the  effect  would  be  that  Prest- 
wich must  return  to  the  mode  of  election  under  the 
canon  law ;  that  is,  that  one  churchwarden  should 
be  appointed  by  the  rector,  and  one  by  the 
parishioners.  That  only  arises  here  as  a  bye-point, 
but  I  mention  it  as  the  case  would  not  be 
complete  without  it;  and  it  shows  that  if 
this  custom  was  set  aside  it  would  lead  to  a 
state  of  things  which  is  hardly  desirable.  In 
the  case  of  Catten  v.  Barwick,  the  churchwardens 
would  not  agree  to  what  was  to  be  done,  and  the 
decision  of  the  court  was  that  the  canon  law  or 
common  right  must  prevaiL  With  respect  to  the 
suggestion  that  the  creation  of  a  new  ecclesiastical 
district  by  Order  in  Council  has  the  effect  of  des- 
troying the  custom,  with  that  I  cannot  agree.  It 
does  not  alter  the  parish  or  the  power  of  the 
rector.  The  effect  of  removing  a  portion  of  the 
district  does  not  alter  the  identity  of  the  parish— 
you  leave  the  cure  of  souls  of  the  rest,  and  you 
leave  the  rector  just  as  much  parson  as  he  was 
before  ;  therefore  the  custom  of  electing  ecclesiasti- 
cal officers  to  serve  under  him  must  remain  un- 
affected. The  effect  of  removing  a  portion  of  the 
inhabitants  of  a  parish  out  of  the*  cure  of  souls  of 
the  parish  would  no  more  affect  the  custom  in  the 
remaining  parish  than  driving  a  canal  through  the 
waste  of  a  manor  would  affect  the  custom  of  the 
commoners  to  have  common  rights  over  what  was 
left  unoccupied.  I  therefore  think  that  the  judg- 
ment of  the  court  should  be  for  the  pits. 

Keatino,  J.— I  am  of  the  same  opinion.  The 
two  questions  are,  whether  the  custom  has  been 
proved  in  fact,  and  whether,  if  it  was  proved,  the 
removal  of  Whitefield  out  of  the  parish  invalidates 
that  custom.  That  the  custom  was  proved  in  fact 
I  have  no  doubt.  The  evidence  seems  all  one  way, 
and  I  agree  with  my  Lord  and  my  brother  Willes 
that  the  alleged  exception  in  truth  proves  the  exist- 
ence of  the  custom.  The  deft  really  seems  himself 
to  claim  under  a  custom  which  would  have  been 
equally  invalid  by  the  removal  of  Whitefield,  if  the 
custom  assailed  was  thereby  invalidated ;  but,  for 
the  reasons  pointed  out  by  my  Lord  and  my  brother 
Willes,  I  am  of  opinion  that  the  removal  of  White- 


field  has  not  invalidated  the  custom;  and  with 
reference  to  the  other  points  raised,  I  agree  that 
there  is  no  difficulty  in  giving  judgment  for  the  pits. 

• 

M.  Smith,  J. — I  am  of  the  same  opinion.  The 
only  point  in  which  the  parish  is  really  inte- 
rested is,  whether  the  custom  is  proved  or  not  I 
entirely  agree  with  the  rest  of  the  court  that  it  is 
proved.  The  evidence  is  strong  and  anifonn,  aod 
the  fact  that  there  are  certain  variations  in  the 
entries  does  not  shake  my  reliance  on  the  substantial 
imif  ormity  of  the  custom.  In  the  case  of  2%e  Dnbe 
of  Beaufort  v.  Smith,  4  Ex.  450,  a  claim  of  id.  per 
wey  on  all  coal  got  within  the  manor  and  exported 
was  supported  \^  evidence  of  payment  for  900  yean, 
though  there  were  several  intervals  of  time  when  it 
was  not  paid  and  considerable  variations  in  the 
payments.  As  to  the  point  that  the  separation  of 
Whitefield  destroyed  the  custom,  I  think  the  power 
of  the  remaining  churchwardens  is  not  destroyed. 
Churchwardens  are  not  corporations  in  the  strict 
sense,  but  rather  an  aggregate  of  individuals,  and 
the  death  or  removal  of  some  of  them  does  not 
destroy  the  right  of  the  remainder  to  sue.  As  to 
the  other  points  I  entirely  agree  with  the  rest  of  the 
court. 

Judgment /or  theplu. 

Attorneys  for  the  pits.,  Chester  and  Urqvhart. 

Attorneys  for  the  defts.,  Johnson  and  WeatkeraBs, 


BCTDKNBBRG  (l^p.)  V.   R0BBRT8  (resp.) 

Customs — Importer —Caused  to  6e  imported — 22  ^  23 

VtcL  c.  37,  ss.  6,  8. 

By  22  i-  28  Vict.  c.  87,  s.  6,  "  any  person  who  shaU 
cause  to  be  imported  goods  of  one  denomination  concealed 
in  p€tckages  of  goods  of  any  other  denaminaUon,"  it 
liable  to  a  penalty*  Sect.  S  of  the  same  Act  says  die 
word  '*  importer^  in  aU  Acts  rtkuing  to  the  Qutomt 
is  to  include  amt  owner  or  person  for  the  time  being 

imported: 

Held,  that  the  word  ^* importer*^  in  sect.  8  is  not  to  be 
applied  to  the  words  '*  caused  to  be  imported"  in  sect  6, 
hut  that  these  words  mean  a  person  who  has  ordered  tht 
goods  or  caused  them  to  be  imported 

Case  stated  by  the  magistrate  at  Liverpool  under 
20  &  21  Vict.  c.  43. 

The  Customs  Amendment  Act  (22  &  23  Vict  c.  37) 

s.  6,  enacts  that 

If  any  peraon  shtll  cftuae  to  be  imported  goods  of  one  d«- 
nominatloii  concealed  in  packages  of  goqas  of  any  oliher 
denomination,  or  shall  directly  or  indirectly  came  to  be 
Imported  or  entered  any  package  of  goods  as  of  one  deaoml- 
natioD,  bat  which  shall  afterwarda  be  disooversd,  eillier  betas 
or  after  dellTory  thereof,  to  contain  other  goods  sabject  to  a 
higher  rate  or  amount  of  dnty  than  those  of  the  denomloa- 
tion  by  which  snch  package  was  entered,  soch  package  and 
all  goods  contained  therein  shall  be  forfeited,  and  every  peison 
shaU  forfeit  and  pay  for  every  such  offenoe  a  penal^  of  ons 
hundred  pounds,  or  treble  the  value  of  the  goods  contained  in 
such  package,  at  the  option  of  the  Commiaaooers  of  Omtcmti. 

Sect.  8: 

For  the  removal  of  doubts  as  to  the  meaning  and  ^jplies* 
tion  of  the  word  "  importer,**  as  used  Inthe  Oositoms  Ac^tbs 
word  *'  importer"  in  any  Act  relatiiig  to  the  Onatoms  Is  heieby 
declared  to  apply  to  and  include  any  owner  or  other  psnon 
for  the  time  being  possessed  of  or  benefldally  interested  is 
any  goods  imported  into  the  United  Kingdom,  from  the  doM 
of  the  importation  thereof  until  they  shall,  on  payment  of  the 
duties  thereof  or  otherwise,  be  duly  delivered  or  diaehaifed 
from  the  onstody  or  control  of  the  Onatoma. 

Cass. 

On  or  about  the  16th  Dec.  1865,  A.  Ehrenberg 
shipped  at  Antwerp,  on  board  the  Neva  steamer  fi 
Liverpool,  eight  casks  which  he  represented  u  con- 
taining china  clay. 

Ehrenberg  consigned  the  casks  so  shipped  to 
Messrs.  Donkerley  and  Steinmaim,  of  Livaipoolyilie 
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agents  for  the  Neva,  and  took  from  the  captain  of 

the  vesiel  a  bill  of  lading  in  the  ordinary  form, 

undertaking  to  delirer  the  casks  to  Messrs.  D.  and  S. 

or  their  order ;  and  by  a  letter,  dated  Antwerp  15th 

Dec  1865,  he  wrote  Messrs.  D.  and  S.  with  the  bill 

of  lading  and  stated  that  the  casks  were  for  account 

of  Messrs.  Schaffer  and  Budenburg,  whose  directions 

tiiey  would  have  to  follow.    In  each  of  the  casks  of 

day  so  shipped  by  Ehrenberg  was  concealed  a  keg 

of  gunpowder  of  lOOlbs.  in  weight,  and  in  each  of  the 

other  two  casks  of  clay  was  also  concealed  a  keg  of 

gunpowder  of  501b8.   in   weight.     On  17th  Dec 

Messrs.  D.and  S.  receiyed  from  Messrs.  Schaffer  and 

Bttdenberg  a  letter,  of  which  the  following  is  a  copy : 

ICuiohester,  Dec  16, 186& 

96,  Qeorge-Btreet 
HoaarsL  D.  and  S.,  Liverpool 
Gentlemen, — We  have  heea  informed  that  Hi.  Ehrenberg 
■hall  forward  to  your  addreBs,  and  for  oar  dispoeal,  by  the 
itBamer  JT^ml  leaving  Antwerp  for  Liverpool  on  Monday  the 
IStii  inst,  elight  barrels  of  china  clay,  viz.  (particalars  of 
weights  follow).  Please  store  the  above,  informing  us  of  their 
safe  arrival,  and  we  shall  instruct  yon  how  to  forward  the 
same  to  different  places.— Yours,  fto , 

SoBAnsR  and  Budsubbbg. 

On  Sunday  the  1 7th  Dec  1865,  Ehrenberg,  who 
was  then  in  London,  saw  Budenberg,  and  informed 
him  of  the  shipment  to  Messrs.  D.  and  S.  of  the 
eight  casks,  and  that  the  clay  contained  the  kegs  of 
gunpowder. 

There  was  no  evidence  that  prior  to  the  17th 
Dec.  Budenberg  had  any  knowledge  of  the  ship- 
ment of  the  clay,  or  of  the  fact  of  its  containing 
the  kegs  of  gunpowder.  The  Neva  arrived  in 
liverpool  on  or  about  the  2lBt  Dec.  1865,  and  forth- 
with discharged  cargo. 

On  the  I9th  Dec.  1866,  Budenberg  went  to  Liver- 
pod,  and  there  saw  Messrs.  D.  and  S.,  to  whom  the 
casks  of  clay  had  been  consigned.  He  then 
informed  them  of  the  fact  that  there  was  gunpowder 
contained  in  the  clay,  and  requested  them  to  take 
steps  to  get  the  casks  passed  through  the  Custom- 
house. 

After  this  interview  Messrs.  D.  and  S.  took  the 
usual  steps  to  get  the  goods  passed  through  the 
Custom-house,  and  thdir  clerk  requested  the 
examining  officer  to  pass  them  without  examination, 
but  on  his  refusal  to  do  so,  and  after  directing  a  sub- 
officer  to  bore  the  casks,  the  clerk  informed  the 
customs  officer  that  there  was  gunpowder  contained 
in  the  clay. 

On  receiving  this  information,  the  Custom-house 
authorities  caused  the  clay  and  the  powder  con- 
tained in  it  to  be  seized,  and  it  has  ever  since  been 
letaioed  by  the  Custom-house  authorities,  and  they 
ultimately  caused  the  information  above  set  forth 
to  be  laid  against  Budenberg,  his  partner  Schaffer 
residing  abroad. 

It  appears  neither  china,  clay,  nor  gunpowder  are 
subject  to  any  duty  on  importation.  The  magistrate 
convicted  the  prisoner,  thinking  it  proved  that  goods 
of  one  denomination  concealed  in  goods  of  another 
denomination  had  been  imported,  and  having  regard 
to  the  meaning  of  the  word  "  importer"  as  defined 
by  the  8th  section  of  the  Customs  Amendment  Act 
1859,  that  Budenberg  was  the  importer  thereof, 
and  that  the  same  definition  must  be  applied  to  the 
terms  "if  any  person  shall  cause  to  be  imported" 
used  in  sect  6  of  the  said  Act ;  and  stated  this  case 
for  the  opinion  of  the  court,  whether  his  decision 
was  right  in  point  of  law  ? 

H(Jka'  for  the  app. 

Locke,  Q.C.  (T-  Jones  with  him)  for  the  resp. 

HoOcer  in  reply. 

Eble,  C.  J. — The  conclusion  of  law  at  the  end  of 
the  case  has  not  my  concurrence.  If  I  understand 
the  magistrate's  decision  rightly,  he  has  stated  as 


his  opinion  that  the  definition  of  importer  is  the 
same  as  one  who  has  "  caused  to  be  imported."  I 
think  the  word  **  importer,"  as  used  in  sect.  8,  may 
include  many  persons  who  would  not  come  within 
the  magistrate's  decision,  which  is  that  the  app.  was 
an  importer  within  sect  8.  He  is  convicted  under 
that  section.  I  propose  to  send  the  case  back  to  the 
magistrate,  not  to  state  the  case  over  again,  but  to 
say  whether  he  draws  the  inference  that  Budenberg 
caused  the  goods  to  be  imported.  There  was  abun- 
dant evidence  from  which  he  might  draw  this  con- 
clusion. If  the  app.  had  a  mutual  understanding 
with  Ehrenberg  before  the  goods  were  sent,  then  the 
conviction  is  good.  * 

M.  Smitb:,  J.— The  magistrate  has  asked  us 
whether  he  was  right  in  point  of  law  in  thinking 
tho  words  "  caused  to  be  imported"  in  sect.  6  meant 
the  same  as  the  word  '*  importer  "  in  sect  8.  I  think 
they  are  not  to  be  interpreted  by  that  clause,  and 
that  the  magistrate  was  wrong.  The  words  *'  caused 
to  be  imported  "  are  to  be  read  in  the  ordinary  senses 
I  concur  in  thinking  that  the  case  should  go  back 
to  the  magistrate  to  say,  without  hearing  fresh 
evidence,  whether  at  the  time  of  the  conviction  he 
was  satisfied  that  the  deft  in  the  ordinary  sense  of 
the  word  '*  caused  to  be  imported." 

CaseremiUed, 


Saturdajf,  Nov.  17,  1866. 

Pboudfoot  (app.)  v.  Bahnes  (resp.) 

ParUament'-'Oljeaor^Withdraufal  of  notice  of 
ohjectionr-e  Vict.  c.  18,  s.  40. 

A  qmUJied  objector  who  has  given  due  notice  of  objection, 
places  himsdfin  the  position  of  a  public  functionary, 
and  has  no  power  to  withdraw  the  notice 

An  objector,  dit^  qualified,  gave  valid  notices  of  objec- 
tion within  the  time  prescribed  by  the  Act.  AfUr  the 
time  for  givina  any  further  notice  of  objection  had 
expired,  he  published  in  the  local  paper  a  notice  thai 
he  withdrew  cdl  his  notices  of  objection.  He  subset 
quently  gave  notice  to  the  parties  he  had  objected  to 
that  ae  withdrew  this  notice  of  withdrawal,  and 
appeared  before  the  revising  barrister  and  proved  the 
service  of  his  original  notices  of  objection  : 

Held,  that  this  being  a  matter  in  which  the  public  were 
interested,  the  objector  had  no  power  to  withdraw  his 
notices  of  objection,  and  that  the  revising  barrister  had 
no  jurisdiction  to  inquire  whether  he  had  done  so  or 
not,  but  was  bound  by  the  6  Vict.  c.  18,  s.  40,  to  caU 
vpon  the  daimanis  to  prove  their  qualifications. 

This  was  a  consolidated  appeal  from  decisions  of 
the  revising  barrister  for  the  borough  of  Carlisle. 

Casb. 

At  a  court  held  on  the  11th  Oct.  1866  at  Carlisle, 
for  the  revision  of  the  list  of  voters  for  the  city  of 
Carlisle,  William  Froudfoot  objected  to  the  name  of 
James  Barnes  being  retained  on  the  list  of  voters 
for  the  city  of  Carlisle. 

The  notice  of  objection  to  the  said  James  Barnes 
was  dated  on  the  10th  Aug,  1866,  and  it  was  sent 
and  received  through  the  post  in  the  usual  manner. 

On  the  30th  Aug.  1866  William  Froudfoot,  the 

objector,  signed  the  following  notice,  which  was 

published  in  the  Carlisle  Patriot  and  the  Carlisle 

Examiner  newspapers  on  the  following  day : 

OoPT  NoTioa. 
I,  WiUiam  Froudfoot  of  Botohergato,  dyer,  do  hereby  with- 
draw all  notices  of  objection  signed  by  me  and  sent  to  parties 
on  Uie  overseers'  list  of  peraons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  Carliale,  such  notloea  of  objection 
having  been  signed  under  false  representations  made  to  me  at 
the  time.    As  witness  my  hand  this  30th  day  of  August  1866. 

(Signed)  WiL  Pboudfoot. 

To  the  Conservative  electors  of  CarUsle. 

On  the  3rd  Oct.  1866  a  notice,  of  which  the  follow- 
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ing  is  a  copy,  was  sent  through  the  post  to  James ' 
Barnes: 

OopT  NoncB. 

Sir, — I  hereby  give  you  notice  that  my  objection  to  your 
name  being  retained  on  the  list  of  persons  entitled  to  vote  in 
the  election  of  members  for  the  city  of  Carlisle  has  not  been 
withdrawn,  and  that  it  will  be  necessary  for  yoa  to  attend  at 
the  Town-hall,  Carlisle,  on  Thnrsday,  the  11th  day  of  October 
inst,  at  twelve  o'clock  at  noon,  to  answer  such  objection. — I 
ai^  Sir,  your  obedient  servant,  Wiluam  Pboudfoot. 

To  Mr.  James  Barnes,  NansonVboildings, 
Denton  Holme. 

It  was  contended  on  the  part  of  the  said  James 
Barnes  that  the  notice  of  objection  having  been 
withdrawn,  he  could  not  be  called  upon  to  support 
his  Yo'e.  • 

It  was  contended  on  the  part  of  the  objector : 

First,  that  as  he  had  duly  objected  in  the  first 
instance  to  the  vote  of  the  said  James  Barnes,  he 
had  no  power  to  withdraw  his  objection  ; 

Secondly,  that  admitting  that  he  had  the  power, 
the  notice  which  appeared  in  the  Carlisle  Patriot  and 
Carlisle  Examiner  did  not  amount  to  a  legal  with- 
drawal of  the  original  notice  of  objection. 

The  said  William  Proudf  oot  objected  to  the  names 
of  forty-one  other  persons,  whose  names  and  qualifl- 
cations  are  set  forth  in  a  schedule  hereto  annexed, 
being  retained  in  the  list  of  voters  for  the  city  of 
Carlisle ;  the  notices  to  all  these  persons  were  signed 
and  duly  served  on  or  before  the  25th  Aug.  1866. 

The  revising  barrister  decided  that  the  notice  of . 
objection  to  the  said  James  Barnes,  and  to  the  other 
persons  whose  names  are  contained  in  the  annexed 
schedule,  had  been  withdrawn,  and  retained  their 
names  on  the  list  of  voters  for  the  city  of  Carlisle. 

As  the  case  of  James  Barnes  was  identical  with 
those  of  the  other  persons  objected  to  by  William 
Proudfoot,  the  appeiUs  were  consolidated. 

If  the  court  should  be  of  opinion  that  the  decision 
was  wrong,  and  that  the  notices  of  objection  were 
not  withdrawn,  then  the  names  of  James  Barnes 
and  the  other  persons  who  were  similarly  objected 
to  are  to  be  expunged  from  the  list. 

Keane,  Q.  C.  for  the  app.— By  the  6  Vict  c.  18, 
B.  40,  it  is  enacted  that, 

Where  the  name  of  any  person  inserted  In  any  list  of 
voters  shall  have  been  objected  to  by  the  OTerseers  or  by 
any  other  person,  and  such  other  person  so  objecting  shall 
appear  by  himself,  or  by  some  one  on  his  behalf,  in  support 
of  Ruch  objection,  and  shall  prove  that  ho  gave  the  notice 
or  notices  respectively  required  by  this  Act  to  be  given  by 
him,  every  such  barrister  shall  then  require  It  to  be  proved 
that  the  person  so  objected  to  was  entitled  on  the  last  day 
of  July  then  next  preceding  to  have  his  name  inserted  in 
the  list  of  voters  in  respect  of  the  quallflcatlon  described  in 
such  list 

Here  it  is  contended  that  the  aotice  having  been 
withdrawn,  the  claimant  could  not  be  called  on  to 
support  his  claim ;  but  it  is  submitted  that  where 
a  man  has  been  objected  to,  and  the  notices  are 
duly  proved,  the  barrister  is  bound  by  sect.  40  to 
call  on  him  to  support  his  vote.  What  has  there 
been  here  to  take  away  that  duty  ?  It  is  not  for 
the  barrister  to  inquire  if  the  notice  has  been  with- 
drawn ;  there  is  the  objection,  and  the  barrister 
must  require  the  qualification  to  be  proved.  This 
is  not  a  mere  private  matter :  the  barrister  is  told 
by  the  statute  what  he  has  to  do  if  the  notice  is 
proved.  The  Legislature  founds  the  right  and  im- 
poses the  duty,  and  the  revising  barrister's  court  is 
not  like  this  court,  as  his  powers  and  duties  are 
entirely  limited  and  defined  by  the  statute. 

Mellish,  Q.  C.  {Cnmtpton  with  him)  for  the  resp.— 
The  case  was  never  gone  into  on  the  merits,  and 
when  the  barrister  has  once  decided  that  the  quali- 
fication need  not  be  proved,  it  seems  hard  that  there 
should  be  an  appeal  against  that.  The  question 
really  is,  if  a  notice  of  objection  can  be  withdrawn  ? 
and  that  depends  on  whether  the  question  is  one 
in  which  the  public  are  interested,  or  if  it  is  a 


matter  of  litigation  between  the  objector  and  the 
voter.  Any  number  of  persons  can  object,  and  if 
one  withdraws  the  others  can  be  heard.  By  sect  40, 
the  objector,  or  some  one  appointed  by  him^  und 
no  one  else,  is  to  prove  the  service  of  the  notice  of 
objection,  and  if  he  does  not  do  it  there  is  an  end  of 
the  matter,  and  no  one  can  do  it  for  him.  There- 
fore this  must  not  be  treated  as  an  objection  on  the 
part  of  the  public,  but  as  a  matter  in  Litigation 
between  the  objector  and  the  voter,  in  which  no  one 
else  can  interfere.  By  sect.  42  the  power  of  appeal 
is  given  only  to  the  voter  or  the  objector ;  and  by 
sect.  46,  and  the  28  &  29  Vict.  c.  36,  s.  8,  the 
revising  barrister  may  order  costs  against  an  ob- 
jector, which  affords  a  strong  ground  for  saying 
that  he  may  withdraw.  If  a  man  has  a  right  to 
give  a  notice  for  his  own  purpose,  sorely  he  may 
withdraw  it. 

K&me,  Q.  C,  in  reply,  referred  to 
Secta.  41  and  48. 

Erlb,  C.  J. — I  think  that  in  this  case  the  decision 
of  the  revising  barrister  must  be  reversed.    The 
statute  has  enabled   certain  persons  to  object  to 
a  party's  name  being  on  the  roll  for  voting.    In  the 
present  case  the  objector,  duly  qualified,  gave  a 
valid  notice  of    objectiDu;  he  g^ve  it   within  the 
time  required  by  the  statute,  and  was  in  all  respects 
qualified  to  hare  the  objection  heard.    After  the 
time  for  giving  any  further  notice  of  objection  had 
expired,  and  without  any  new  objection,  the  ob- 
jector advertised  in  certain  papers    that  he   had 
withdrawn  the  objectioo;    that  was  on  the  30th 
Aug.,  the  25th  being  the  last  day  for  giving  notice. 
Then  on  the  3rd  Oct.  he  gave  a  notice  to  the  dif- 
ferent parties  that  he  should  withdraw  his  with- 
drawal of  the  notice  of  objection,  and  then  came 
before  the  revising  barrister  and  claimed  to  have  a 
right  to  resort  to  his  original  objection,  and  the 
learned  revising  barrister  decided  that  he  had  lost 
his  right  as  an  obiector  by  reason  of  his  giving 
notice  that  he  shoula  withdraw  his  objection.     Now 
I  think  we  must  be  guided  by  the  statute,  and 
carefully  adhere  to  the  path  Uie  Legislature  has 
pointed  out.    The  rights  of  voters  in  some  places 
are  of  immense  importance,  and  the  course  which 
the  revising  barrister  is  to  pursue  is  pointed  oat 
with  great  minuteness,  and  I  think  that  the  course 
which  is  pointed  out  for  him  is  undoubtedly  dear, 
and  so  as  that  he  must  be  wrong  in  the  decision  he  has 
given.     The  words  are,  "  where  the  name  of  any 
person  inserted  in  any  list  of  voters  shall  have  beat 
objected  to  by  the  overseers"  (that  is  one  class  of 
objectors),  *'  or  by  any  other  person  "  (that  is  the 
other  class,  and  it  is  clear  that  in  that  other  Proud- 
foot,  the  app.,  stands),  "  and  such  other  person  so 
objecting  shall  appear,  by  himself  or  by  some  one 
on  his  behalf,  in  support  of  such  objection,  and 
shall  prove  that  he  gave  the  notice  or  notices  respec- 
tively required  by  this  Act  to  be  given  by  him, 
every  such  barrister  shall    then  require  it  to  be 
proved  that  the  person  so  objected  to  was  entitled, 
on  the  last  day  of  July  then  next  preceding,  to  haye 
his  name  inserted  in  the  list  of  voters.*'    Now,  the 
objector  shows  that  the  name  of  the  resp.  was  duly 
objected  to  by  him,  being  a  person  other  than  sn 
overseer ;  and  if  he  appears  before  the  revising  bsr- 
riste  in  support  of  the  objection,  and  proves  that  be 
had  given  the  requisite  notices,  then  the  statute  in 
the  most  distinct  terms  commands  the  barrister  then 
to  require  it  to  be  proved  that  the  voter  was  qnsU- 
fied.    The  barrister  having  the  duty  cast  upon  him 
did  not  pursue  that  course,  but  held  that  the  partjr 
had  withdrawn  the  objection.    There  is  no  clause  in 
the  statute  enabling  the  revising  barrister  to  inqoire 
whether  a   party,  who  had  once  become  a  valid 
objector,  had,  between  the  tim&  of  his  heooming 
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mch  objector  and  the  time  of  the  hearing,  with- 
drawn the  objection  ;  and  I  think  there  waa  no  such 
jurisdiction  to  make  that  inquiry,  and  that,  there- 
fore, the  barrister  was  wrong.    I  take  the  specific 
facts  in  this  case  as  dectsively  a  strong  confirmation 
of  the  coirectness  of  our  decision  in  this  case,  that 
the  objection  and  the  right  to  vote  are  in  the  nature 
of  interests  in  which  the  public  have  a  very  great 
concern.     An    objector   objects    against   a   party 
haying  a  rote  when  he  is  not  qualified ;  he  is  sup- 
posed to  raise  the  question  of  tiie  voter's  claim,  and 
it  is  in  the  nature  of  a  public  interest ;  and  I  think 
that  the  interest  of  the  public  is  to  be  regarded  in 
construing  this  statute,  although,  for  certain  pur- 
poses, the  objector  and  the  party  objected  to  stand 
in  the  relation  of  two  litigant  parties,  with  a  great 
public  interest  in  their  proceedings,  and  under  a 
public  statute.    It  does  appear  to  me  to  be  most 
oangerous  to  allow  a  man  to  qualify  himself  to  be 
an  objector,  and  then  to  allow  him  to  relieve  the 
voter  from  the  expense,  anxiety,  and  trouble  of 
coming  before  the  revising  barrister  to  prove  his 
vote,  and  to  allow  him  after  that  to  renew  his  objec- 
tion and  cast  upon  the  voter  all  the  same  anxiety, 
suspense,  and  trouble.    It  cannot  but  occur  that,  if 
s  party  has  qualified  himself  to  be  an  objector,  he 
may  be  act^  on  by  pecuniary  motives.    On  the 
other  hand,  there  might  be  a  vote  objected  to  and  a 
consent  to  withdraw  the  objection,  and  the  objector 
might,  from  pecuniary  motives,  be  induced  by  the 
other  side  to  renew  the  objection  which  had  been 
withdrawn,  and  attend  before  the  barrister.  I  think  it 
would  be  best  to  hold  that  he  cannot  by  his  own  will 
keep  within  his  own  breast  the  option  whether  the 
objection  is  good  or  not  He  is,  in  one  sense,  dominus 
ikisj  practically  dominua  Utis,  because  he  is  called  on 
before  the  burister  to  try  the  vote;   when   the 
revising  begins  the  barrister  cannot,  in  the  oase  of 
an  objection  by  a  person  other  than  the  overseer, 
call  on  the  claimant  to  prove  his  qualification  until 
some  one  has  appeared  on  behalf  of  the  objector  in 
support  of  the  objection,  and  proved  that  the  notices 
of  objection  are  given.    Practically  he  has  a  com- 
mand over  the  trial  in  not   appearing   and   not 
proving  the  notices.    Whether  that  would  extend 
to  some  person  on  his  behalf  appearing  in  support 
of  the  objection,  where  he  authorises  no  one  to 
appear  and  support  it,  it  is  not  necessary  to  decide 
here.    I  am  confirmed  in  this  view,  that  when  a 
person  other  than  the  overseer  has  given  the  notices 
he  may  call  upon  the  barrister  to  try  the  vote  by 
proving  that  he  gave  the  notices  and  qualified  him- 
•elf  to  object,  because  a  person  other  than  the  over- 
seer is  put  in  the  same  class  with  the  overseer,  and 
if  the  overset  chooses  to  object  he  clearly  cannot 
wiUidraw.    If  the  overseer  in  making  out  the  list 
believes  some  of  the  voters  on  the  list  are  not  quali- 
fied, and  puts  against  their  names  "objected  to,"  the 
barrister,  taking  the  list  with  an  objection  on  the  part 
of  the  overseer,  is  bound,  whatever  arrangement 
may  have  been  made  between  the  parties,  to  make 
the  voter  prove  his  vote,  otherwise  to  strike  his 
name  off.    I  think  the  same  law  wUl  apply  to  a 
person  other  than  an  overseer  who  is  an  objector, 
only  the  other   person    must   appear   and  prove 
that  he  gave  the  notices,  and  if  he  does,  he  is 
just  the  same  as  the  overseer.    One  alwa^'B  regrets 
an  injury  to  a  party's  interests,  but  in  my  mind 
such  feelings  are  immaterial  when  the  judge  has 
done  that  which  is  the  thing  to  be  done.     The 
revising  barrister  is  bound  to  go  and    ascertain 
iffhether  the  voter  had  a  vote.    If  the  judge  had 
any  right  to  have  any  regret  about  the  decision,  it 
seems  the  decision  in  this  case  disfranchises  about 
forty-two  voter*"  who  are  not  shown  to  be  entitled 
to  vote,  though  they  were  on  the  Ust.    It  is  certain 
that  the  jud^  is  utterly  wrong  in  thinking  that  the 
Bpedflc  oonsideraUon  affecUng  these  specific  names 


ought  in  the  slightest  degree  to  warp  his  judgment 
in  the  interpretation  of  a  statute  of  the  widest 
public  importance. 

WiLLSB,  J. — ^I  am  of  the  same  opinion.  The 
statute  is  express  that  if  the  objector  shaU  appear  by 
himself,  or  some  one  on  his  behalf,  to  support  the 
objection,  and  should  prove  that  he  gave  the  notice 
or  notices  respectively  required  by  this  Act  to  be 
given,  then  every  such  revising  barrister  shall  then 
require  the  qualification  to  be  proved.  Now  we  are 
called  upon  to  substitute  for  the  words  "  shaU  prove 
that  he  gave  the  notices  respectively  required  by 
this  Act  to  be  given  by  him  *'~or  rather  to  add  to 
them — "  unless  it  shaU  appear  to  the  said  revising 
barrister  that  the  said  objector  has  before  the  hear- 
ing promised  the  person  objected  to  that  he  will  not 
appear  and  prove  such  notice."  I  am  at  a  loss  to 
see  how  we  can  add  those  words  to  the  Act.  If 
this  were  a  case  in  which  the  objector  only  was 
interested,  and  the  notice  was  a  private  matter,  and 
the  objection  concerned  him,  only  then,  accord- 
ing to  the  law  that  a  man  may  renounce  a 
right  introduced  for  himself  exclusively,  he  would 
be  allowed  to  govern  the  proceeding ;  and  then  the 
proper  course,  I  should  apprehend,  would  be  for 
the  judge  to  say,  "  You  have  estopped  yourself  by 
giving  up  the  objection  from  the  right  to  call  upon 
me  to  receive  proof  of  the  notice  at  all."  Tliat 
would  be  intelligible ;  but  it  is  impossible  to  apply 
that  rule  to  a  case  in  which  other  persons  are  inte- 
rested, those  other  persons  being  the  public ;  and 
that  is  proved  by  showing  that  these  notices  by  the 
objector  are  nothing  more  than  taking  up  an  objec- 
tion which  the  overseers  have  overlooked  in  a  list 
of  objections,  which  stand  upon  the  same  footing, 
and  cannot  be  waived.  It  is  a  fallacy  to  say, 
when  you  are  upon  the  construction  of  an  Act  of 
Parliament,  that  you  may  enter  into  a  discussion  as 
to  whether  the  doctrine  of  equivalents  is  to  M^ply ; 
the  answer  is,  it  is  not  equivalent,  because  the  Act 
allows  the  objector  at  the  last  moment,  if  he  should 
be  so  advised,  honestly  or  dishonestly,  not  to  appear 
either  by  himself  or  any  person  on  his  behalf ;  he 
may  absent  himself,  or  not  give  proof  of  the  objection. 
I  own  that  I  do  not  feel  that  any  difficulty  arises  on 
this  decision.  Objections  of  this  kind  ought  not 
to  be  made  the  subject  of  private  arnmgement,  or, 
it  may  be,  barter. 

Btlbs,  J. — I  am  of  the  same  opinion.  I  think' 
that  when  a  man  has  assumed  me  office  of  ob- 
jector, and  has  placed  himself  in  the  position  of  a 
public  functionary,  he  has,  as  such,  certain  rights 
for  the  benefit  of  the  public :  he  cannot  divest  him- 
self of  them  between  the  time  of  his  assumption  of 
the  office  and  the  hearing.  Whether  a  discretion 
should  be  shown  at  the  time  of  the  hearing  as  to 
who  may  or  may  not  appear  for  him  or  on  his 
behalf,  is  a  question  that  is  not  now  before  us.  Such 
question  may  arise,  supposing  he  could  withdraw, 
by  not  taking  advice,  by  death,  or  be  rendered 
incapable  as  by  a  stroke  of  paralysis.  But  here  he 
appears  as  an  objector ;  he  waits  tiU  after  the  day 
when  nobody  else  can  appear  as  an  objector,  and 
then  he  assumes  to  withdraw  his  objection.  The 
first  observation  is,  he  is  renouncing  rights  for  the 
benefit  of  the  community ;  and  the  second,  that  he 
may  have  prevented  others  from  objecting  if  they 
had  not  been  aware,  or  had  supposed,  that  he  would 
himself  have  objected,  and  who  have  been  pre- 
cluded from  doing  so  by  his  announcement.  This 
would  open  the  door  for  fraud,  if  any  such  licence 
could  be  allowed. 

Keatino,  J. — I  am  of  the  same  opinion.  I  cannot 
find  in  this  statute  any  authority  whatever  for  the 
revising  barrister,  whose  duty  is  strictly  described 
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by  the  statate,  or  bdj  proTision  to  enable  him  to 
entcrtaia  the  question  of  whether  a  notice  that  ha« 
been  given  has  not  been  withdrawn.  The  reason 
why  there  should  be  no  such  provision  is,  probably, 
that  which  has  been  referred  to,  namely,  that  it  is 
a  question  not  of  mere  private  right,  but  of  public 
concern;  therdfore  it  is  that  the  40th  section  so 
strictly  describes  the  duty  of  the  banister  that  he 
shall  not  expunge  any  name  from  the  list  where  a 
sufficient  qualification  appears,  and  that  he  shall 
require  the  qualification  to  be  proved  whenever  there 
is  notice  of  objection  by  an  objector.  It  seems  to 
me,  therefore,  impossible  to  get  rid  of  the  strict 
words  of  the  statute.  No  doubt  cases  may  be  put 
in  which  an  objector  to  the  name  of  a  party  objected 
to  may  throw  him  off  his  guard  ;  cases  of  that  sort 
may  be  suggested,  but  then  after  all,  to  my  mind, 
we  have  to  deal  with  the  performance  of  a  duty 
prescribed  by  the  40th  section  on  the  part  of  the 
revising  barrister.  Therefore  I  think  the  revising 
barrister  was  in  error  in  this  case. 

Decision  reoersecL 

Attorney  for  the  app.,  W.  D,  Cooper, 

Attorneys  for    the    resp.,  HoUingSy   Sharp,  and 
UUUhorne, 


Barlow  (app.)  v.  Mumfobd  (resp.) 

PcarUamtiRt — Notice  of  daim — Number  of  house  omitted 
— Amendment — 6  Vict.  c.  18, «.  40. 

A  daimant  in  his  notice  of  claim  described  himself  as  ot 
E^^place.  It  was  proved  to  the  satisfaction  of  the 
revising  barrister  that  the  houses  in  Jafy-place  were 
numbered,  and  that  the  number  of  the  claimants  liouse 
was  16,  and  he  thereupon  amended  the  daim  by  in- 
serting the  number  in  the  fourth  column: 

Held,  that  the  description  was  on  insufficient  description 
within  the  meaning  of  the  6  Vict,  c.  18,  s.  40,  and 
that  the  barrister  fuui  jurisdiction  under  that  section 
to  make  the  amendment,  and  was  right  in  making  it. 

Flounders  v.  Donner,  2  C.  B.  68,  approved. 

This  was  an  appeal  from  a  decision  of  the  revising 
banister  for  the  borough  of  Cambridge. 

Case. 
The  re8p.'s  name  having  been  omitted  by  the 
overseers  of  the  parish  of  St.  Andrew's  the  Great, 
from  the  list  of  voters  for  that  parish,  he  sent  in  a 
claim  to  vote  as  follows : 


Mamford,  John 


Ely-plaoe 


House 


Ely-place 


And  his  name  was  inserted  in  the  list  of  claimants 
accordingly.  His  name  was  objected  to  by  the 
app.,  on  the  ground  that  his  house  had  a  number, 
and  that  the  number  was  omitted  in  the  fourth 
column. 

It  was  proved  that  all  the  houses  in  the  street 
mentioned  in  the  fourth  column  were  numbered, 
and  the  resp.'8  house  was  numbered  16. 

The  resp.  applied  to  have  his  claim  amended  by 
the  insertion  of  the  number  of  the  house  in  the 
fourth  column. 

The  app.  contended  that  I  had  no  power  to  make 
the  amendment,  and  that  the  claim  was  defective 
and  must  be  disallowed. 

I  decided  that  I  had  power  to  amend  the  claim 
under  the  40th  section  of  the  6  Vict,  c  18,  inasmuch 
as,  in  my  judgment,  the  qualification,  in  the  absence 
of  the  number  of  the  house,  was  insufficient  for  the 
purpose  of  being  identified  ;  and  I  amended  the 
claim  by  inserting  the  number  in  the  fourth  column. 
And  the  resp.,  having  proved  to  my  satisfaction 
that  he  had  given  due  notice  of  his  claim  to  be  in- 
serted in  the  list  of  voters,  and  to  have  been  entitled 
on  the  last  day  of  July  1866  to  have  his  name  in- 


serted therein  in  respect  of  the  qualification  described 
in  such  notice  of  claim,  I  inserted  his  name  in  such 
list  in  the  form  of  his  notice  of  claim,  with  the 
addition  of  the  number  of  the  house  in  the  fourth 
column. 

The  question  for  the  opinion  of  the  court  is, 
whether  I  had  power  to  amend  the  claim,  and  to 
insert  the  resp.'s  name  in  the  list  of  voters  in  respect 
of  the  amended  qualification. 

If  the  court  shall  be  of  that  opinion,  his  name  is 
to  remain  on  the  list. 

If  the  court  shall  be  of  a  contrary  opinion,  his 
name  is  to  be  expunged. 

Day  for  the  app.—In  the  case  of  Fbunden  v. 
Donner,  2  C.  B.  63,  there  is  a  clear  opinion  expressed 
that  in  such  a  case  as  this  the  revising  barrister 
would  be  bound  to  amend  if  tiie  description  was 
supplied  to  his  satisfaction  before  the  completion  of 
the  revision.  If  that  had  been  decided  the  case 
would  be  a  clear  case  against  me,  but  the  point  was 
not  raised  or  argued.  The  section  under  which 
amendments  are  made  is  6  Vict.  c.  18,  s.  40,  and 
reading  that  section  with  the  form  of  claim  given  in 
schedule  B.,  it  appears  that  it  is  necessary  to  set 
out  the  number  of  the  house,  if  any.  It  was  decided 
in  Flounders  v.  Donner  that  the  omission  of  the 
number  vitiated  the  claim,  and  I  submit  that  the 
barrister  had  no  power  to  amend.  The  object  of 
publishing  the  list  of  claims  is  to  give  notice  Uiat  a 
particular  person  is  on  the  list,  and  the  object  of  the 
Act  is  that  the  information  should  )>e  sufficient  to 
identify  the  person  before  the  list  comes  before  the 
revising  barrister.  The  identification  referred  to  io 
sect.  40  cannot  mean  identification  at  the  revising 
barrister's  court ;  it  must  mean  identification  before 
the  matter  comes  before  the  barrister,  or  the  whole 
object  of  the  list  would  be  frustrated.  Suppose  a 
man  described  himself  as  ^  John  Jones,  of  Oxford- 
street.*'  how  could  anyone  who  wants  to  scrutinise  the 
list  find  him  ?  [Willes,  J. — It  must  depend  on  a 
question  of  fact  whether  it  is  no  description  at  all 
or  only  an  insufficient  description.]  It  the  banister 
has  any  power  under  this  section  to  amend,  he  it 
bound  to  amend,  and  cannot  exercise  any  discretion. 
We  are  entitled  to  have  a  reasonable  notice  doling 
the  whole  time  during  which  the  lists  are  published, 
that  the  facts  may  be  inquired  into,  and  if  that  is 
not  given,  the  whole  object  of  the  statute  is  defeated. 

Oockerell,  for  the  resp.,  was  not  called  upon. 

Erle,  C.J. — ^I  think  that  the  decision  of  the 
revising  barrister  should  be  aflkmed.  In  this  case 
the  claimant  Mumford  sent  in  a  claim  for  *'  a  house  " 
as  the  nature  of  the  qualification,  and  he  described 
himself  as  of  "  Ely-place,"  and  the  house  as  in 
Ely-place.  The  houses  in  Ely-place  had  numbers, 
and  the  proper  number  of  the  claimant's  house  was 
No.  16.  The  objector  objected  to  him,  and  the  ob- 
jection is  general :  "  I  object  to  the  name  being 
put  on  the  list  of  voters,"  and  then  when  the 
parties  attend  before  the  revising  barrister  the 
claimant  is  bound  not  only  to  prove  his  qualification 
but  also  to  satisfy  the  barrister  that  he  had  got  a 
right  to  be  put  upon  the  list  of  voters,  and  so  to  be 
upon  the  burgess-roll,  and  it  is  very  essential  to 
require,  where  the  qualification  is  a  house,  and 
every  house  has  a  number,  that  the  number  shoold 
be  given.  Now  the  point  made  here  is,  if  the  nom- 
ber  is  omitted  and  the  party  gives  some  evidence  to 
the  barrister  of  what  is  the  number  in  respect  of 
which  he  claims  to  be  qualified,  whether  the  bar- 
rister has  jurisdiction  to  add  the  number  if 
the  materials  are  supplied  to  hi^  satisfaction? 
And  I  am  clear  that  the  words  of  the  statnte 
authorise  him  to  make  the  amendment  The 
statute  6  Vict.  c.  18,  s.  40,  is  Intended  to  make 
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the  subatance  preTail,  and  prevent  capricious  ob- 
jectionB  of  mere  form  from  defeating  the  right, 
and  it  enacts  that  the  reyising  barrister  shall 
correct  any  mistake  wMch  shall  be  proved  to  have 
been  made  in  any  list^  and  then  says,  "  Wherever 
the  Christian  names,  or  the  place  of  abode,  or  the 
lutore  of  the  qualification,  or  the  local  or  other 
description  of  the  property  of  any  person  who 
shall  be  included  in  any  such  list,  shall  be  wholly 
omitted  in  any  case  where  the  same  is  by  this 
Act  directed  to  be  specified  therein,  or  if  any 
person  whose  name  is  included  in  and.  list,  or  his 
place  of  abode,  or  the  nature  or  description  of  his 
qualification,  shall  be  insufficiently  described  for 
the  purpose  of  being  identified,  such  banister  shall 
expunge  the  name  unless  the  matter  so  omitted  or 
iosofficlently  described  be  supplied  to  the  satisfac- 
tion  of  such  barrister  before  he  shall  have  com- 
pleted the  revision  of  the  Ust/*  It  is  very  clear  that 
the  objector  was  well  founded  in  his  objection; 
**  house,  Kly-place»"  is  an  insufficient  description  if 
the  number  is  not  stated ;  it  may  be  there  are  very 
many  houses,  and  persons  have  a  right  to  insist  upon 
the  numbers  being  given.  Then  the  claimant,  I 
think,  has  an  equal  right  to  say,  "  If  I  supply  the 
number,  I  come  within  the  benefit  of  this  sect.  40 
ot  the  6  Vict,  c  18,*'  because  the  barrister,  when 
it  was  proved  to  his  satisfaction  that  there  was  a  No. 
16,  Ely-place,  and  that  tbe  house  in  respect  of  which 
the  qualification  was  claimed  was  No.  16,  Ely-place, 
might  make  the  amendment.  It  is  not  an  amend- 
ment that  would  make  the  enactment  altogether 
Ulttsory.  Suppose  a  man  was  to  say,  "  My  qualifi- 
cation is  a  house  in  London,"  or  that  "  my  land  is 
in  the  county  of  Middlesex ; "  it  may  be  that  there 
the  matter  could  not  be  supplied  to  the  satisfaction 
of  the  barrister,  and  the  parties  might  have  been 
misled.  So  in  the  case  put  by  Mr.  Day.  If  it  is 
proved  to  the  barrister's  satisfaction  he  shall 
make  the  amendment.  If  the  party  comes  and 
gives  no  sufficient  description,  or  the  opponent 
•hows  the  iNirty  interested  has  gone  away,  at  a  time 
before  the  list  shall  be  complet^  if  I  was  a  barris- 
ter I  should  say,  and  I  am  sure  those  whom  I  see 
here  would  all  have  sufficient  judicial  aptitude,  and 
they  would  all  say,  '*  It  is  not  to  my  satisfaction." 
When  the  claimant  has  gone  away  it  would  be  un- 
satisfactory to  deal  with  a  species  of  presumption  of 
that  nature,  and  I  would  not  act  upon  it,  but  I 
would  allow  the  objection.  Then  how  does  the 
matter  stand  on  the  authorities?  In  the  case  of 
Fhunders  v.  Dormer  the  number  was  omitted,  and  in 
the  revising  barrister^s  court  the  parties  brought 
the  materials  forward  to  supply  the  omission,  and  the 
bsnister,  instead  of  supplying  theomission,  left  itout: 
the  claimant  showed  that  those  materials  had  been 
supplied,  and  the  judgment  of  the  court  is,  that  where 
tbe  barrister  does  not  supply  the  omission  when  it  is 
determined  what  the  number  is,  that  is  an  insufficient 
description  within  the  statute;  but  all  the  Court 
(Tindal,  C.  J.,  and  Maule  and  Cresswell,  JJ.)  affirm 
the  fact  that  when  before  the  revising  barrister  the 
parties  have  proved  to  his  satisfaction  what  was  the 
number  of  the  house,  under  the  circumstances  of 
that  case  the  barrister  ought  to  have  made  the 
amendment  which  is  now  contended  for.  I  put  it 
<<  under  the  circumstances  of  that  case,"  because,  if 
there  was  an  illusory  description,  purposely  illusory 
and  misleading,  if  I  were  the  barrister,  I  would  not 
amend.  The  statute  is  intended  to  prevent  a  party 
being  defeated  of  his  right  by  a  mere  inaccuracy, 
and  where  there  has  been  an  omission  which,  in  the 
barrister's  judgment,  would  not  prejudice  the  rights 
of  the  opposite  parties.  There  was  a  decision  at  an 
earlier  page  of  the  same  volume  in  this  court. 
That  was  at  a  time  when  a  construction  was  to  be 
pat  upon  the  6  &  7  Vict.,  and  it  is  therefore  a 
stronger  case.    It  is  Hitchins  t.  Brown,  2  C.  B.  25, 
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where  a  person  claimed  a  vote,  and  the  nature  of 
the  qualification  was  "  house,"  and  in  describing  in 
the  fourth  column  where  the  property  was  situated 
he  said  '*  House,  5},  Muck-lane,  and  previously  in 
the  occupation  of  a  house,  No.  21,  St.  Mary-street" 
Now,  his  qualification  there  was  houses  occupied  in 
immediate  succession,  and  the  Court  was  of  opinion 
that,  taking  the  third  column  with  the  fourth 
column,  the  barrister  was  right  in  amending 
"house"  into  "houses  occupied  in  immediate 
succession."  That  is  a  very  much  larger  alteration, 
altering  "house"  into  "houses  occupied  in  imme- 
diate succession ;"  but  it  was  held  that  it  was  an 
amendment  that  ought  to  be  made,  and  that  the 
barrister  was  right.  I  am  therefore  of  opinion, 
both  on  the  principle  of  the  statute  and  on  the 
authorities,  that  the  revising  barrister  did  right  in 
making  this  amendment,  and  that  his  decision 
ought  to  be  affirmed. 

WiLLBis  and  Btleb,  JJ.  concurred. 

Ebatiko,  J.— I  am  of  opinion  that  the  revising 
banister  was  right  in  making  the  amendment  The 
very  terms  of  tiie  section  suppose  that  there  should 
be  such  a  want  of  description  as  defeats  complete 
identification.  The  barrister  is  to  require  that  the 
want  should  be  supplied ;  and  then  he  states  in  the 
case  that  he  called  on  the  party  to  prove  the  qualifl- 
cation,  which  he  does,  and  then  he  inserted  it  on 
the  list    I  think  he  was  quite  correct. 

Erlb,  C.  J. — ^I  say  nothing  about  the  difficulty  of 
identifying  the  party  at  the  poll,  because  everybody 
knows  the  burgess-roll  contains  the  amendment  and 
identifies  the  party,  and  then  he  is  only  to  swear 
that  he  is  the  party. 

Decision  affirmed. 

Attorneys  for  the  app.,  Sharpe,  Parkers^  and  Jo/ch" 
son. 

Attorney  for  the  xesp.,  Eaden,  Cambridge. 


Tuesday,  Nov.  20,  1866. 
Thackwat  (app.)  V,  Pilgheb  (reap.) 

Parliament — Notice  of  objection — Objector's  place  of 
abode — Description  of-^  Vict,  c  18,  s.  7 ;  sched.  A, 

No,  5. 

The  question  whether  on  objector  has  suffideni^  described 
his  place  of  <diode  in  his  notice  ofobjectiony  is  a  ques' 
tion  of  fad  on  which  the  finding  of  the  revising  bar" 
rister  is  conclusive. 

There  was  formerb/  a  farmhouse  aandfarm  called  Barton*' 
sham,  part  of  which  still  exists  as  a  farm,  and  is 
called  Bartonsham,  The  remainder  has  been  built 
over  and  contains  four  streets,  besides  terraces,places, 
and  villas,  but  the  whole  dUstriet  is  stiUcaUed  Bar  ton- 
sham. 

An  objector  who  resided  at  1,  Argyle-place,  Bartonsham, 
described  himself  in  his  notice  of  objection  as  "C  ff.  P., 
of  Bartoruhatn : " 

Held,  thai  the  revising  barrister  having  found  that  a 
person  going  to  Bartonsham  could  easifff  find  the 
objector,  this  was  a  sufficient  description. 

This  was  a  consolidated  appeal  from  a  decision  of 
the  revising  barrister  for  the  city  of  Hereford. 

Case. 
At  a  court  held  before  the  revising  barrister  for 
the  city  of  Hereford,  Charles  Henry  Pilcher  objected 
to  the  name  of  William  Thackway  b^ing  retained  on 
the  list  of  voters  for  the  city  of  Hereford.  Notice 
of  objection  had  been  duly  served  on  the  said 
William  Thackway,  which  notice  was  in  the  words 
and  form  following : 
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To  Mr.  William  Thackway,  Gbareh-Btroet 
I  hereby  giye  yon  notice  that  I  object  to  your  nune  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  Hereford. 
Dated  this  14th  day  of  August  1866. 

(Signed)  Charles  Hknst  Filcrbb, 

of  Bartonsham. 
On  the  list  of  voters  for  the  parish  of  Saint  Owen. 

The  name  of  the  said  Charles  Henry  Filcher 
appears  as  follows  on  the  list  of  voters  for  the  parish 
of  Saint  Owen : 


Christian  and 
Surname  of 

each  voter  in 
fun  length. 

Place  of 
Abod& 

Nature 

of 

Qualifl- 

catlon. 

Street,  Lane,  or  other 

place  in  this  Parish 

where  the  Property  is 

Situate. 

Filcher,  Charles 
Henry 

Bartonsham 

House 

1  Argyle-place,  Barton- 
sham. 

It  was  proved  that  formerly  there  was  in  the 
parish  of  Saint  Owen,  in  the  city  of  Hereford,  a 
farmhouse  and  farm  called  "Bartonsham,"  and 
this  farmhouse  still  existed,  and  was  occupied  as 
such,  with  a  large  portion  of  land,  all  of  which  was 
still  called  ''Bartonsham."  A  portion  of  the  land 
formerly  occupied  with  the  said  farm  had  of  late 
years  been  laid  out  in  building  allotments,  and 
within  the  last  few  years  streets  had  been  formed 
and  houses  built  there,  and  the  whole  district 
known  as  Bartonsham,  and  the  district  so  known 
consists  of  four  streets,  and  some  houses,  or  blocks 
of  houses,  which  have  been  distinguished  by  their 
owners  as  terraces,  places,  or  villas. 

The  farmhouse  and  farm  called  "Bartonsham," 
has  been  called  by  that  name  from  time  immemorial, 
and  are  still  so  called. 

The  objector,  Charles  Henry  Filcher,  lived  at 
1,  Argyle-place,  Green-street,  which  is  in  the  dis- 
trict known  as  "  Bartonsham." 

It  was  objected  that  Bartonsham  was  too  general 
a  description  of  the  place  of  abode  of  the  said 
Charles  Henry  Filcher,  and  that  the  description 
should  have  been  either  "Green-street,"  or  1, 
Argyle-place. 

It  was  admitted,  and  I  was  satisfied  that  a  letter 
addressed  Charles  Henry  Filcher,  Bartonsham,  and 
placed  in  the  Fost-office,  would  reach  the  said 
Charles  Henry  Filcher,  and  that  the  said  William 
Thackway  could,  by  going  to  Bartonsham  and 
making  inquiries  there,  easUy  find  out  the  house  in 
which  the  said  Charles  Henry  Filcher  resided, 
although  he  would  not  find  out  such  house  so  easily 
by  only  knowing  that  the  said  Charles  Henry 
FilchePs  residence  was  in  the  district  called  Bar- 
tonsham, as  he  would  if  he  knew  that  the  said 
Charles  Henry  Filcher's  residence  was  in  Green- 
street,  Bartonsham,  or  1,  Argyle-place,  Bartonsham. 

I  held  the  description  of  &e  place  of  abode  to  be 
Bufilcient,  and  as  the  said  William  Thackway  did 
not  appear  I  struck  his  name  out  of  the  register. 

Thirteen  other  persons,  whose  names  and  qualifi- 
cations are  set  out  in  a  schedule  to  this  case,  were 
also  objected  to  by  the  said  Charles  Henry  Filcher, 
and,  failing  to  prove  their  respective  qualifications, 
I  expunged  their  nunes,  but  the  like  objection  to 
the  notice  of  objection  in  each  of  their  cases  existed 
and  was  taken  before  me,  and  I  gave  the  same 
decision  thereon. 

The  several  parties  objected  to  having  given  notice 
that  they  were  desirous  to  appeal  from  that  decision, 
I  allowed  their  appeals,  and  declared  that  such 
appeals  ought  to  be  consolidated. 

If  the  court  should  be  of  opinion  that  such 
notices  of  objection  were  insufficient,  then  the  name 
of  the  said  William  Thackway,  and  also  the  names 
of  the  several  other  persons  mentioned  in  their  said 
schedule,  are  to  be  restored  to  the  respective  lists  of 
voters  from  which  the  same  have  been  expunged, 
and  the  register  of  voters  is  to  be  altered  accord- 
ingly. 


But  if  the  court  be  of  opinion  that  such  notices  of 
objection  were  sufficient  the  register  of  voters  ii  to 
remain  unaltered. 

CooJ^  Q.  C.  for  the  app.— It  is  not  a  suffident 
description  to  give  the  district ;  the  place  of  abode 
must  be  given,  that  is  the  street,  and  the  number,  if 
any,  of  t£e  house.  The  statute  requires  that  the 
true  place  of  abode  shall  be  given,  and  surely  it 
would  not  be  sufficient  to  say,  I  live  in  Islington  or 
Fimlico. 

H.  James,  for  the  resp.,  was  not  called  upon. 

Erlb,  C.  J.— In  my  judgment  the  decision  of 
the  revising  barrister  ought  to  be  affirmed.  The 
objector  gave  his  place  of  abode,  "Bartonsham; 
Charles  Henry  Filcher,  Bartonsham ;"  he  was  de- 
scribed upon  the  list  of  voters,  under  the  colomn 
"  Place  of  abode,"  as  of  Bartonsham.  That  was  a 
compliance  with  the  statute :  but,  taking  it  on  wider 
grounds,  he  is  called  upon  by  the  statute  to  give 
his  place  of  abode :  he  has  g^ven  the  place  I  have 
mentioned ;  it  therefore  is  a  question  of  fact  for 
the  revising  barrister,  upon  which  his  finding  is 
conclusive.  Bartonsham,  within  the  memory  of 
persons  now  existing  was  a  district,  the  farm  was  a 
district,  and  that  was  a  sufficient  description ;  it 
has  been  changed  into  several  terraces  and  villas, 
and  streets,  but  still  the  district  is  known,  and  the 
barrister  in  effect  finds  that  the  party  objected  to 
seeking  to  find  out  the  place  of  abode  of  the  ob- 
jector, if  he  went  to  the  district  called  Bartonsham, 
could  easily  find  him.  He  having  found  that,  has 
found,  in  my  judgment,  that  the  place  of  abode  is 
sufficiently  described  on  this  register. 

WiLLBS,  Btlbs,  and  Kbatimo,  JJ.  concurred. 

Decision  e^ffirmed. 

Attorneys  for  the  app.,  Hancock^  Saunders,  and 
Hawksford. 

Attorneys  for  the  resp.,  Marshall,  WeetaU,  and  Co, 

NISI  PBxas. 

Reported  by  John  Kinohorn  and  Jomr  Shortt,  Eeqra, 
Barristers-at-Law. 


NORTHERN  CIRCUIT. 

LivBBPOOL,  Tue»day,  Dec.  18,  1866. 

(Before  Montague  Smith,  J.  and  a  Common 

Jury.) 

Rbo.  v.  O'Bribn  and  othbrs. 

Indictment — Evidence  in  support  of. 

An  indictment  framed  under  /As  9  ^  10  WUL  3,  c.  41, 
and^Z  Geo,  3,  c.  126,  emd  charging  thax  theprisonart 
received,  and  had  in  their  possession,  certain  Goueriir 
ment  stores,  will  not  be  supported  by  evidence  whiA 
merely  shows  that  the  prisoners  were  dealing  with  the 
cases  in  which  the  stores  were  placed — in  the  absence  of 
evidence  to  show  that  they  knew  the  Government  mait 
was  on  the  stores. 

The  prisoners,  O'Brien,  Campbell,  Carey,  and 
Eeeley,  were  charged  on  an  indictment  framed  on 
the  9  &  10  WiU.  3,  c.  41,  and  63  Geo.  8,  c.  126 
with  having  at  Liverpool,  on  the  21st  Sept.  last, 
received  into  their  possession  certain  public  stores, 
to  wit,  forty-seven  rifles,  bearing  the  Government 
and  regimental  marks,  the  property  of  Her  Majesty. 
The  indictment  contained  seven  counts.  The  first 
count  was  for  receiving  and  having  in  their  posses- 
sion Government  stores,  laying  the  property  in  Her 
Majesty.  The  second  count,  same  as  first,  laying 
the  property  in  the  colonels  of  certain  rifle  volnn- 
teer  regiments.  Third,  being  in  possession  only. 
Fourth,  concealing  Government  arms.    Fiftii,  sixth, 
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ftod  seventh,  varying  the  property  and  offence  of 
being  in  possession,  costody,  and  concealing. 
The  prisoners  having  pleaded  not  guilty, 

The  Hon.  A.  Liddell,  Q.  C.  (J.  A,  RuaseU  with 
him)  proceeded  to  state  the  case  for  the  prosecu- 
tion.—In  this  case  the  Treasury  were  the  prosecutors, 
and  the  charge  against  the  four  prisoners  was  founded 
npon  certain  statutes  creating  the  offence  of  heing 
in  possession,  without  a  certain  excuse  pointed 
out  in  the  statutes,  of  any  stores  of  the  nature 
of  arms  or  ordnance  belonging  to  the  Government, 
and  marked  with  the  Government  marks.  By  the 
Act  9  &  10  Will.  3,  s.  41,  an  Act  for  the  better  pre- 
venting the  embezzlement  of  stores  of  war,  it  was 
an  offence  to  make  stores  of  war  except  as  a 
contractor  for  Government,  and  such  person  or 
persons  in  whose  custody,  possession,  or  keeping 
such  goods  or  stores  were  found,  or  who  should 
conceal  such  goods  or  stores  marked  as  aforesaid, 
and  not  being  able  to  account  for  such  concealment, 
orforhavingsuch  goods  in  their  possession,  were  liable 
to  forfeit  such  goods  with  200/.  of  penalty  and  the 
costs  of  the  prosecution,  and  also  suffer  imprison- 
ment till  payment  was  made.  It  was  also  provided 
that,  when  there  was  a  sale  of  old  arms  or  stores, 
whoever  had  bought  them  and  got  possession  of  the 
same  would  not  incur  a  penalty  upon  producing  a 
certificate  from  the  proper  officers  that  they  had 
bought  such  goods.  That  statute  was  given  a 
wider  operation  by  a  subsequent  statute,  15  Geo.  3, 
c  127,  s.  2,  which  provided  that  the  several  Acts 
upon  the  subject  should  extend  and  should  be  con- 
strued to  extend  to  all  public  stores  whatsoever. 
The  Grovemment  arms  and  stores  were  marked  with 
the  crown  and  the  broad  arrow,  and  Uie  Act  said  it 
was  an  offence  for  every  person  not  authorised  by 
the  proper  officer  in  that  behalf  so  to  do  to  use  any 
sach  marks,  or  make  goods  marked  with  such 
marks,  or  any  of  them,  or  for  the  person  who  shall 
wilfully  and  knowingly  have  in  his  custody,  posses- 
sion, or  keeping,  public  stores  so  marked,  or  who 
shall  conceal  any  public  stores  so  marked,  unless 
sach  person  shall  on  his  trial  produce  a  certificate. 
These  being  substantially  the  statutes,  what  they 
charged  these  men  with  was  first,  with  having 
been  found  in  custody,  possession,  or  keeping  of  cer- 
tain Government  rifles,  which  they  had  no  business 
to  have;  second,  with  wilfully  and  knowingly 
receiving  Government  rifles  which  they  had  no 
business  to  receive;  and  third,  with  concealing 
Government  arms  without  excuse.  That  was  sub- 
stantially the  charge,  and  the  facts  of  the  case  were 
very  short  and  very  simple,  and  would  take  a  short 
portion  of  their  time  to  inquire  into.  Before  going 
on  to  tell  them  the  facts,  he  would  make  one  obser- 
vation in  passing,  that  they  would  find  that  this 
case  was  one  of  most  serious  national  moment, 
because,  whatever  may  be  the  result  as  regarded  the 
prisoners  who  were  charged  with  the  offence,  there 
was  one  thing  which  would  unquestionably  be  made 
manifest  to  them  and  to  all  the  world,  and  that  was, 
that  the  disaffection  which  they  would,  he  was  sure 
heartily  hope,  should  be  confined  to  the  other  side 
of  the  water,  had  spread  into  certain  volunteer 
regiments  in  this  country,  and  that  they  would  find 
ia  the  course  of  the  inquiry  that  rifles  which  had  been 
served  out  in  the  regiments  of  London  and  Surrey — 
great  many  to  parties  with  Irish  names— for  the  purpose 
of  using  them  in  the  service  of  their  country,  and 
in  the  regiment  as  volunteers,  had  been  parted  with 
by  those  men  to  serve  some  other  purpose— what 
purpose  would  be  for  their  consideration  when  they 
bad  heard  the  facts  of  the  case.  He  thought  that 
this  was  the  thing  to  which  the  attention  of  the 
country  should  be  called  in  order  that  the  custody 
of  volunteer  arms  should  be  scrupulously  looked  to. 
In  regard  to  the  facta  they  were  these :  In  Septem- 


ber last,  in  consequence  of  its  being  thought  ex- 
pedient, an  Irish  policeman  was  in  Liverpool,  and  he 
and  a  Liverpool  i>oliceman  of  the  name  of  Theak- 
stone,  in  consequence  of  some  information  they 
received,  went  about  four  o'clock  in  the  afternoon 
of  tiie  21st  to  a  place  called  College-lane.  In  that 
College-lane  there  was  a  warehouse,  and  under  that 
warehouse  there  was  a  cellar,  and  the  cellar  and 
warehouse  were  in  possession  of  a  man  of  the 
name  of  Kavanagh,  who  would  be  called  as  a 
witness,  who  woiUd  tell  them  that  three,  weeks 
before  the  occurrence  took  place  a  man  came  to  him 
and  hired  his  cellar,  and  told  him  that  he  wanted 
it  for  the  purpose  of  putting  iron  and  gas  fittings 
in,  and  paid  him  three  weeks  in  advance.  On  the 
afternoon  of  the  2l8t  that  man  was  seen  by 
Kavanagh,  and  the  prisoners  in  his  company 
were  seen  by  the  policemen,  to  be  engaged  in  the 
act  of  removing  certain  closed  boxes  from  out  of 
that  cellar  into  a  cart,  and  it  would  be  shown  to 
them  that  Campbell,  Carey,  and  Keeley  were 
actually  seen  lifting  one  of  the  cases  into  the 
cart,  while  the  other  man  and  the  prisoner 
O'Brien  were  standing  close  by  the  cart.  Five 
cases  were  put  into  the  cart — which  was  an 
ordinary  Liverpool  one,  belonging  to  a  man  of  the 
name  of  Shaw — ^and  then  the  cart  was  driven  up 
Paradise-street,  Whitechapel,  and  Byrom-street,  to 
the  comer  of  a  street  called  Chaucer-street,  and 
there  the  three  men,  Campbell,  Carey,  and  Keeley, 
stopped,  but  O'Brien  went  on  with  the  cart.  Shortly 
after  he  was  seen  to  come  back  and  join  the  other 
three,  and  then  the  cart  was  driven  to  the  comer 
of  Grosvenor-str^et  and  Bose-place,  where  it 
stopped  for  about  twenty  minutes,  the  officers 
all  the  time  having  it  in  their  eye.  When  it  had 
stood  about  twenty  minutes,  Campbell  and  Carey 
came  up  with  the  other  man  who  took  the  cellar, 
and  said  something  to  the  carter,  and  then  imme- 
diately the  officer  came  up  and  seized  Campbell  and 
Carey.  Carey  got  away,  but  he  was  pursued  and 
eventually  secured  and  taken  into  custody.  When 
Campbell  was  taken  he  said,  ^  I  have  only  been  a 
day  in  Liverpool,  and  if  I  could  have  got  a  boat 
to  Glasgow,  I  should  not  have  come  to  Liverpool." 
That,  he  believed,  was  true,  because  a  witness 
would  be  called  to  tell  them  that  Campbell  was  in 
Ireland  on  the  20th,  this  being  the  21st.  When 
taken  to  the  police-office  he  was  searched,  and  upon 
him  were  found  certain  papers  which  would  be  pro- 
duced before  them.  On  one  of  them,  signed 
"  J.  M.,"  it  was  written  how  he  should  communicate 
with  him  through  a  wall  by  rapping  once  for  A, 
twice  for  B,  thrice  for  C,  four  times  for  D,  and  so 
on.  It  stated  that  he  could  spell  anything  he 
wanted  to  know,  and  instructed  him  to  rap  easy  so 
as  not  to  be  found  out.  He  might  rap  on  his  bed- 
post with  his  knuckles,  and  for  Dublin,  for  example, 
he  would  rap  four  for  D,  twenty-one  for  U,  two  forB, 
twelve  for  L,  nine  for  I,  and  fourteen  for  N,  the  raps 
being  4,  21,  2,  12,  9,  and  14,  for  Dublin,  and  for 
Belfast  2,  5,  12,  6,  1,  19,  20.  The  document  went 
on  to  say  that,  there  being  only  twenty-six  letters 
in  the  alphatMBt,  it  was  easy  to  spell  anything  they 
wanted.  The  writer  said  he  would  not  put  his  name 
to  it  for  fear  it  should  be  found  out,  and  then  added 
that  he  had  not  seen  the  **  director  "  on  the  previous 
day,  though  he  had  done  his  best  to  see  him.  A 
letter  was  also  found  upon  Campbell  from  James 
M'Grogan,  plumber,  Antrim,  saying  that,  though  he 
was  afraid  there  would  be  something  against  him, 
he  was  as  innocent  as  a  vestal  virgin.  Carey  was 
secured,  the  learned  counsel  went  on  to  say,  by 
another  constable,  named  Fox,  and  upon  him  were 
found  certain  articles  which  he  would  produce  to 
show  that  he  had  been  in  Ireland  shortly  before. 
O'Brien  was  seen  the  same  night  near  to  a  public- 
house  kept  by  a  name  named  Gibbons,  in  Bichmond- 
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row,  and  accounted  for  himself  as  a  mechanic  living 
Ib  Flumbe-street.  He  was  asked  if  he  had  b^n  at 
work  that  dav,  and  he  said  "  No/'  and  afterwards, 
when  charged  with  haying  been  present  at  the 
remoTal,  he  said  a  man  employed  him  to  assist, 
and  he  did  so  because  he  got  a  shilling  for  the 
job.  He  aaked  them  who  they  were,  and  they 
replied  "  Folioe-ofiBcers,"  and  then  O'Brien  refused 
to  answer  any  more  questions.  Keeley  was  taken 
the  same  evening  at  Gibbons's  public-house,  and 
would  be  Bwom  to  as  having  been  acting  in 
company  and  concert  with  the  others.  He  said 
that  he  lived  at  101,  Christian-street,  and  made  a 
statement  that  he  had  been  engaged  by  «  man  to 
assist  in  the  work  for  which  he  was  paid.  The 
cases  were  afterwards  examined,  and  in  two  of  them 
were  found  forty-seven  rifles  and  thirty-eight 
bayonets,  which  would  be  proved  to  belong  to  the 
28th  and  46th  Begiments  of  Rifle  Volunteers,  which 
be  believed  to  be  Irish  regiments  in  London,  and  to 
the  drd  Surrey.  They  were  nearly  all  Govern- 
ment weapons,  and  had  the  Government  marks 
upon  them.  In  the  other  three  cases  Uiere  were 
tome  thirty  cans  of  phosphorus,  which  was  a  mate- 
rial, he  need  hardly  say,  of  a  highly  inflammable 
character.  The  question  was,  whether,  upon  these 
facts,  the  jury  had  any  doubt  that  these  men  were 
in  possession  of  these  arms,  and  unless  they  could 
produce  a  certificate  to  show  that  they  were  the 
servants  of  some  contractor,  or  contractors  them- 
selves, that  would  bring  them  under  the  section  of 
the  Act.  It  was  prima  facie  evidence  on  behalf  of 
the  prosecution  that  the  arms  were  in  their  posses- 
sion, and  it  was  for  them  to  show  some  excuse. 
He  would  contend  that  there  was  sufficient  evi- 
depce  in  the  case  to  justify  the  jury  in  finding  that 
some  or  that  all  of  these  men  knew  what  was  in 
these  eases,  and  could  not  have  been  in  innocent 
possession  of  them.  They  could  not  dive  into  men's 
minds  to  see  if  they  knew,  but  must  judge  of  their 
intentions  and  motives  by  their  conduct,  the  same 
as  in  any  other  case. 

Evidence  having  been  given  in  support  of  the 
above ;  at  its  conclusion 

Pope  (for  the  nrisoners  O'Brien  and  Campbell) 
contended  that  the  rifles  in  question  were  not 
Government  stores  within  the  meaning  of  the  Act, 
as  it  was  provided  by  the  Volunteer  Act  (26  &  27 
Vict.  c.  65)  that  the  money  or  effects  of  a  corps  or 
regiment  should  be  vested  in  the  commanding 
officer  for  the  time  being,  and  could  not  be  regarded 
as  the  property  of  Her  Majesty,  as  such  officer  was 
responsible  for  them ;  and  if  a  man  made  away  with 
or  refused  to  deliver  up  any  article,  he  could  prose- 
cute and  recover  its  value  with  costs.  Knowledge 
was  necessary  to  form  part  of  the  crime,  and  he 
submitted  that  there  was  no  evidence  to  go  to  the 
jury  of  knowledge  on  the  part  of  the  prisoners  that 
these  were  Government  stores : 

R.  T.  ^SZeep,  1  Leigh  A  Cave,  44 ; 
R  Y.  WibnoUf  8  Cox  0.  C.  281, 

were  referred  to.  These  supported  the  proposition 
that  the  charge  could  not  be  sustained  if  there  was 
not  sufficient  evidence  to  show  that  the  prisoners 
knew  that  the  stores  were  so  marked,  even  though 
they  had  reasonable  means  of  knowledge.  There 
must  be  specific  and -special  knowledge,  and  there 
was  not  a  shred  of  evidence  that  any  one  of  the 
prisoners  knew  that  the  cases  contained  such  stores, 
for  they  were  closed  and  nailed  down,  and  never 
opened  till  they  got  to  the  police-station.  Further, 
there  was  no  evidence  to  show  that  they  had  any- 
thing to  do  with  the  concealment  in  any  way,  and 
there  must  be  such  evidence  as  to  possession  as  to 
amount  to  a  control  over  the  goods  themselves. 

Titlsw^  (lor  the  prispnen  Carey  and  Keeley), 


having  also  addressed  his  Lordship  as  to  the  sciaUer, 
and  Liddell,  Q*  C.  having  replied, 

M.  SMrrn,  J.  ruled  that  there  should  be  some 
evidence  that  the  prisoners  knew  that  they  were 
Government  stores,  and  marked  in  the  way 
described  in  the  indictment,  Le^  with  B.  O.,  V.  B., 
or  the  broad  arrow,  or  the  Crown,  or  regimental 
marks.    At  present  there  was  no  evidence  of  this. 

There  being  no  other  evidence,  his  Lordship 
afterwards,  in  directing  the  juiy,  said  it  was  merely 
a  question  if  the  prisoners  had  anns  in  their  posses- 
sion or  keeping,  and  knew  they  belonged  to  Govern- 
ment.  and  had  Qovernni^nt  marks.  Had  they  been 
hiUiut«d  fur  haviiig  tnese  arms,  intending  to  use 
them  for  an  unlawful  pnrpose,  other  considerationi 
might  have  arisen ;  but  this  was  not  the  case  here. 
All  the  prisoners  were  acquitted. 

J7ie  Soiicilors  for  the  Treasury  for  the  prosecution. 
J,  Cobb,  attorney  for  the  prisoners. 
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(Before  Mr.  Knox.) 

RbO.  t;.  FOULOBB. 

Publiohotues  Closing  AcL 

ThA  provisions  of  sect.  13  q/*  25  Vict.  c.  22,  enpower- 
ing  ike  Commissioners  of  Inland  Revenue,  with  the 
consent  of  two  justices^  to  authorise  any  officer  of 
Excise  to  grant  to  any  duly  licensed,  innkeeper  as 
occasional  licence,  amended  by  ^  f^  27  Viet.,  are 
not  repealed  or  affected  by  the  provisions  of  21  fr^ 
Vict,  c.  64,  ss.  6  and  7,  whiish  prohibit  the  stue  of 
Hquors  between  the  hours  of  one  and  fnir  in  the  monh 
ing ;  and  therefore  an  innkeeper,  harnng  an  ocoawnial 
licence  from  die  Excise,  is  not  liable  to  a  penalty  far 
not  dosing  at  one  o*clock  under  the  provisiont  of  fht 
Public-houses  Closing  Acts. . 

The  deft,  appeared  to  answer  an  information  for 
unlawfully  selling  and  exposing  for  sale  at  the 
Hanover-square  Rooms,  on  the  occasion  of  a  public 
ball  being  held  there,  refreshments  within  the  boon 
of  one  and  four  o'clock  in  the  morning. 

Lewis  for  the  deft, 

Mr.  Knox  delivered  the  following  judgment:— 
This  is  a  summons  taken  out  by  Mr.  ouperintendent 
Hannant,  at  the  instance  of  the  Chief  CommissioDer 
of  Police,  against  Robert  Foulger,  for  an  infringe- 
ment of  the  5th  and  7th  sections  of  the  27  &  28 
Vict,  c  64,  commonly  known  as  the  PubUo-hoiuet 
Closing  Act  of  1864.  The  offence  specified  is,  thst 
on  the  morning  df  the  14th  Dec  the  deft  supplied 
and  sold  refreshments  at  a  jaall  given  at  the  Hanover- 
square  Rooms,  within  the  prohibited  hours  of  one 
and  four  a.m.  without  having  obtained  what  is 
termed  in  the  7th  section  of  the  Public-hooses  Clos- 
ing Act  an  ** occasional  licence"  from  the  locsl 
authorities,  which,  in  the  metropolitan  police  dis- 
trict, is  no  doubt  the  Chief  Commissioner  of  Polioe. 
The  facts  proved  may  be  taken  as  follows :— The 
deft,  having  obtained,  for  the  purpose  abore 
named,  from  the  Commissioners  of  Inland  Revenue, 
with  the  consent  of  a  justice,  an  occasional  lioeooe 
under  another  Act  of  Parliament,  of  which  I 
shall  speak  presently,  applied  to  the  Chief  Com- 
missioner of  Police  on  the  13th  Dec.  for  another 
licence  also,  called  an  "occasional  lio^io^'' wider 
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the  Pablic-hoases  Closing  Act,  which  he  then 
appears  to  have  thought  necessary.  The  Chief 
Oommissioner  refused  to  grant  his  request.  The 
deft,  persisted  notwithstanding.  I  may  state 
at  oDoe  that  I  hold  it  proved  that,  at  tne  time 
and  place  named,  the  deft.,  under  the  protection  of 
an  occasional  licence  from  the  Inland  Reyenue 
Commissioners,  and  without  an  occasional  licence 
from  the  Commissioner  of  Police,  did  actually 
supply  and  sell  refreshments  within  the  hours  pro- 
hibited by  the  Public-houses  Closing  Act.  The 
difficulty  is  one  not  of  fact,  but  of  law.  Now  let  us 
examine  what  the  law  was  upon  this  point  until  the 
35th  July  1864,  when  the  Public-houses  Closing  Act 
was  passed,  and  then  see  if  any  modifications,  and, 
if  any,  what,  have  been  introduced  by  the  late  Act. 
By  the  13th  section  of  the  25  Vict  c.  22  power 
was  given  to  the  Commissioners  of  Inland  Revenue, 
with  the  consent  in  writing  of  two  justices  of  the 
peace,  to  authorise  any  officer  of  Excise  to  grant  to 
any  person  who  should  be  duly  authorised  to  keep  a 
common  inn  or  alehouse  or  victualling  house,  and 
who  should  have  taken  out  the  proper  Excise 
licences  for  beer,  wines,  spirits,  or  tobacco,  an  occa- 
sional licence  empowering  him  to  sell  the  like 
articles  at  another  place,  to  be  named  in  the  licence, 
and  for  a  space  of  time  not  exceeding  three  consecu- 
tive days  at  one  time.  Certain  restrictions  as  to 
days  and  hours  are  given  in  this  section,  with  which 
we  are  not  concerned,  inasmuch  as  in  a  subsequent 
Act  (26 & 27  Vict ,  which  wasan amending  Act)  we 
find  the  following  provision  with  reganl  to  the 
occasional  licence  now  under  discussion  :  ^  Upon  the 
occasion  of  any  public  dinner  or  ball  it  shall  be 
lawful  for  the  person  who  shall  have  obtained  an 
occasional  licence  under  the  provisions  of  the  25  V^ct. 
c.  22,  to  sell  the  said  liquors  during  such  hours 
before  or  after  sunrise  or  sunset,  as  shall  be  allowed 
and  specified  on  that  behalf  in  the  consent  to  be 
given  by  the  justice  of  the  peace  to  the  granting  of 
such  occasional  licence."  It  will  be  remarked  that 
*'  the  consent  of  the  justice"  is  substituted  for  "the 
consent  of  two  justices."  Thus,  then,  after  the  25th 
July  1868,  the  deft,  being  a  licensed  victualler, 
armed  with  the  proper  licences,  might  have  obtained 
an  occasional  licence  from  tiie  Excise,  with  the 
consent  of  one  justice,  and  done  all  the  acts 
attributed  to  him  in  the  present  summons  without 
infrin^ng  the  law.  So  matters  stood  until  July 
1864,  when  the  Public-houses  Closing  Act  was 
passed.  Now,  in  the  5th  section  of  that  Act  it  is 
provided,  that  no  licensed  victualler  within  the  limits 
of  the  Act  shall  sell,  or  expose  for  sale,  or  open,  or 
keep  open,  any  house,  room,  garden,  or  other  place 
for  the  sale  or  consumption  of  excisable  liquors,  or 
any  other  articles  whatsoever,  between  the  hours  of 
one  and  four  o'clock  in  the  morning.  But  by  the 
7^  section  power  is  given  to  the  local  authority  (in 
this  instance  the  Chief  Commissioner  of  Police)  to 
grant  to  the  licensed  victualler  or  refreshment-house 
keeper  an  occasional  licence  for  an  especial  occasion, 
whic^  would  hold  him  free  for  acts  done  within  the 
prohibited  hours.  The  question,  then,  really  is  this 
— must  the  5th  and  7th  sections  of  the  Act  under 
discussion  be  read  together  with  the  sections  of  the 
two  first  Acts  named,  so  that  the  consent  or  in- 
dorsement, as  it  were,  of  the  Chief  Commissioner 
of  Police  must  be  superadded  to  the  consent  of  the 
Excise  authorities,  and  of  the  one  justice  of  the 
peaoe^  before  a  licensed  victualler  or  refreshment- 
house  keeper  canjsupply  refreshments  off  his  premises 
at  a  public  ball  within  the  hours  prohibited  in  t^o 
Public-houses  Closing  Act  ?  In  the  first  place,  I 
would  remark  that,  had  it  been  the  intention  of  the 
Legislature  to  give  a  power  to  the  Commissioner 
of  Police  which  should  practically  override  the 
power  given  to  the  Inland  Revenue  Commissioners 
fod  to  a  juatice  of  the  peace  but  one  section  before, 


I  should  expect  to  find  in  the  later  Act  some  words 
of  repeal  or  modification.  I  find  none.  In  the 
absence  of  such  words,  and  this  is  really  the  impor- 
tant point,  I  ask  myself  what  was  the  object  of  the 
later  Act  as  expressed  in  the  preamble  ?  I  find  it  is 
this — "Whereas  it  is  expedient  to  amend  the  law" 
— rt^ting  to  what?  Relating  to  the  closing  of 
public-houses  and  refreshment-houses  within  the 
metropolitan  district.  The  5th  section  should,  I 
think,  read  on  with  the  preamble.  It  goes  on,  no 
licensed  victualler  shall  do  such  and  such  acts.  But 
where?  One  should  naturally  suppose  upon  the 
premises  wherein  he  carries  on  his  usual  business. 
The  words  *>-room,  garden,  or  other  place"  I  under- 
stand to  mean  room  in  such  premises ;  garden  as  a 
tea-garden  attached  to  such  premises,  or  other 
simUar  place.  The  ejusdem  amieru  rule  of  construc- 
tion should  here  apply,  fiow,  again,  can  it  be 
said  that  a  deft,  opens  or  keeps  open  premises 
which  are  not  his  own,  and  over  which  he  has  no 
control  ?  The  first  clause  of  the  5th  section  applies 
to  licensed  victuallers,  the  second  to  refreshment- 
house  keepers.  As  though  to  make  assurance  surer 
stiU,  the  framers  of  the  Act  are  very  careful  to  state 
in  terms  that  it  is  within  the  refreshment-house 
itself  that  refreshment  shall  not  be  sold  or  supplied 
for  sale.  Are  the  licensed  victuallers  and  the 
refreshment-house  keepers  to  be  placed  in  dif- 
ferent predicaments  ?  I  think  not  We  may  travel 
back  as  well  as  forwards  in  order  to  arrive  at  the 
sense  of  the  statute.  Now,  surely,  here  are  two 
objects  very  difiFerent  in  kind.  The  framers  of  the 
earlier  Act  seem  to  have  thought  that  it  was  for  the 
public  convenience  that  licensed  victuallers  should 
be  empowered  to  supply  refreshments  occasioniUly 
at  public  balls  off  their  own  premises.  They  have 
provided  a  machinery  for  the  public  protection  in  the 
person  of  tibe  Inland  Revenue  Commissioners  and  a 
justice  of  the  peace.  A  year  later  the  Legislature 
arrived  at  the  conclusion  that  it  was  advisable  that 
public-houses  and  refreshment-houses  should  be 
closed  within  certain  hours,  but  yet  not  so  strin- 
gently but  that  an  occasional  dispensation  should 
be  granted  to  keep  such  houses  open  within  the 
prohibited  hours.  The  power  of  granting  such  dis- 
pensation within  the  metropolitan  police  district 
has  been  placed  in  the  hands  of  the  Chief  Commis- 
sioner of  Police ;  nothing  more.  I  cannot  but  think, 
then,  that  if  it  had  been  the  intention  of  Parliament 
to  oust  the  Excise  authorities  and  the  justice  of  the 
peace  of  their  jurisdiction,  we  should  have  found 
mention  of  such  intention  in  the  later  Act.  There 
is  no  inconsistency  in  reading  the  Acts  of  Par- 
liament in  this  sense.  The  Legislature  appears  to 
have  considered  in  the  first  instance  that  it  was  for 
the  public  convenience  that  a  licensed  victualler 
should  be  allowed  to  supply  refreshments  at  a  pub- 
lic dinner  or  ball,  and  has  provided  machinery  for 
carrying  this  subject  into  effect.  A  year  later,  after 
enacting  that  within  certain  localities  all  public- 
houses  and  refreshment-houses  should  be  closed 
between  the  hours  of  one  and  four  a.m.,  it  again 
supposed  that  the  stringency  of  the  regulation  might 
be  occasionally  relaxed,  and  again  provided  a  suit- 
able machinery  for  that  purpose  also.  The  objects 
are  distinct,  the  Acts  of  Parliament  are  distinct,  the 
machinery  is  distinct,  and,  as  I  believe  the  autho- 
rities are  independent,  the  summons  must  be  dis- 
missed. 
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Norwich.]   Funeral  Fund  Fribndlt  Society  v.  John  Clark — Re  John  Green.  [East  Harunq. 


NORWICH  GUILDHALL. 

Saturday f  Dec.  15. 
(Before  the  City  Jubticbb.) 

Odd  Fellows*  lodge—Jurisdiction- 21  ^  22  Vict,  c.  101. 

The  place  of  business  of  an  Odd  Fellows*  society  loas  at 
Nottingham: 

BeH  that  the  Norwich  maaistrates  had  no  jurisdiction 
in  a  case  arising  out  of  the  proceedings  of  the  trustees 
of  a  lodge  of  the  society  at  Norwich. 

John  Clarke,  John  Shearing,  and  John  Hewitt 
Goreham  were  summoned  by  the  secretary  to  tiie 
General  Fuaeral  Fund  Friendlj  Society  of  the 
Albion  Order  of  Odd  Fellows,  Nottingham  Unity, 
for  withholding  tiie  sums  of  2L  16«.  and  21  Is,  Bd,  the 
moneys  of  the  said  society. 

lAnay  (managing  clerk  to  Sadd,  Norwich)  ap- 
peared for  the  complainant 

Simms  Reeve  (instructed  by  Miller  and  Co,)  was 
counsel  for  defts. 

It  appeared  from  the  evidence  that  the  defts. 
were  the  trustees  of  Lodge  No.  60  of  the  said  society, 
and  that  the  rules  of  the  said  lodge  had  been  duly 
certified,  and  held  their  meetings  at  Norwich ;  and 
according  to  rule  88  of  the  lodge  a  sum  for  each 
eligible  member  should  be  paid  every  quarter  to  the 
society,  the  payments  being  call^  quarterages. 
The  trustees,  however,  of  the  lodge  had  neglected 
to  remit  the  amounts  for  the  past  two  quarters,  on 
the  ground  that  the  lodge  had  seceded  to  another 
society. 

Reeve  submitted  that  the  Norwich  justices  had  no 
jurisdiction  to  hear  the  complaint,  and  referred  to 
MCt  6  of  21  &  22  Vict  c  101,  aa  the  place  of  busi- 
ness of  the  society  was  at  Nottingham. 

Idncm  contended  that,  although  the  complainant 
might  nave  obtained  the  summonses  from  the  Not- 
tingham bench,  still  the  Norwich  justices  had  power 
to  deal  with  a  case  arising  out  of  transactions  by 
the  trustees  of  a  lodge  in  the  city  of  Norwich,  and 
it  would  be  better  for  all  parties  that  they  should, 
the  maximum  of  the  costs  being  10«.,  as  allowed  by 
the  Act. 

The  JuBTiCBS  decided  that  they  had  no  jurisdio- 
tion,  as  Nottingham  was  the  place  of  business  of  the 
society. 


EAST  HAULING  PETTY  SESSIONS. 

Tuesda^f  Nov.  27. 

(Before  tiie  Bight  Hon.  the  Eaii  of  Albbxasls  and 

other  Magistrates.) 

Beer  Ucence—  Conviction — DisquaUficatUm — 3  (f  4  Vict. 

c  61,  s.  7. 

The  deft,  had  been  convicted  of  simple  larceny  under  the 
Criminal  Justice  Act^  and  after  his  conviction  sold 
beer  by  retail : 

Held,  that  the  conviction  was  within  the  definition  of  the 
Act  '^lawfidhf  convicted  of  felony ;"  that  the  deft, 
was  disqualified  from  holding  a  beer  licence,  and  that 

•  having  done  so  he  must  be  convicted  and  fined  5L  and 
costs, 

John  Green,  of  Great  Ellingham,  again  appeared, 
he  having  been  summoned  to  the  previous  sitting 
for  selling  beer  by  retail,  he  being  a  peson  dis- 
qualified by  law  to  do  so. 

Linay  (from  Sadd's,  Norwich)  again  appeared  on 
behalf  of  the  deft.  The  information  was  laid  under 
the  3  &  iVict.  c.  61,  s.  7,  which  enacts 


That  erery  person  who  shall  hereafter  be  lawfully  coa- 
▼Icted  of  felony,  or  of  selling  spirits  without  lloenee,  sl»n  0or 
eyer  thereafter  be  disqnalifled  from  selling  beer  or  older  by  re- 
tail,* and  no  lloenoe  to  sell  beer  and  cider  by  retail  under  the  said 
recited  Acts,  or  this  Act»  shall  be  granted  to  any  person  «1io 
shall  be  so  oouTloted  as  aforesaid ;  and  if  any  such  person  shall, 
after  having  been  conTicted  as  aforesaid,  take  out  or  have  say 
licence  to  sell  beer  and  cider  by  retail  under  the  said  recited 
Acts,  or  this  Act,  the  same  shall  be  void  to  all  intents  and 
purposes ;  and  every  person  who  shall,  after  being  convleted 
as  aforesaid,  sell  any  beer  or  older  by  retail  In  any  maimer 
whataoever,  shall  incur  the  penalty  for  so  doing  without 
licence,  and  in  all  such  cases  in  the  prosecution  for  the 
recovery  of  such  penalty,  a  oertlflcate  from  the  derk  of  the 
peace,  or  person  aotkig  as  such,  of  any  sooh  ooovlelioii  is 
aforesaid,  shall  on  the  trial  of  snoh  proaeontion  be  legal 
evidence  thereof. 

At  the  previous  sitting  Mr.  Linay  raised  a  legal 
objection — ^that  as  the  deft,  was  only  convicted  of 
simple  larceny  under  the  Oriminal  Justice  Act  the 
offence  did  not  amount  to  a  felony  within  the 
meaning  of  the  section  of  the  Act  under  which  the 
information  was  laid.  The  case  was  then  adjonmed 
until  this  day. 

Unay  now  again  admitted  that  the  deft,  had  been 
convicted  under  the  Crimiaal  Justice  Act,  and  aJso 
that  he  had  since  sold  beer  by  retail,  but  contended 
that  the  conviction  for  simple  larceny  was  not 
a  conviction  of  felony  within  the  meaning  of  the 
statute  of  8  &  4  Vict.  c.  61,  s.  7,  and  defined  the 
effect  of  a  conviction  for  larceny  as  distinguished 
from  felony.  In  support  of  his  argument,  he  quoted 
the  11th  section  of  the  Criminal  Justice  Act,  which 
enacts,  '*  That  every  conviction  by  justices  in  petty 
sessions,  under  this  Act,  shall  have  the  same  effect 
as  a  conviction  upon  indictment  for  the  same  offence 
would  have  had,  save  that  no  conviction  under  this 
Act  shall  be  attended  with  any  forfeiture,*'  and 
endeavoured  to  convince  the  bench  that  this  section, 
upon  the  face  of  it,  showed  that  a  conviction  by 
justices  had  not  the  consequences  of  a  conviction 
for  felony,  as  all  persons  convicted  of  felony  would 
be  liable  to  forfeit  their  goods  and  effects  to  the 
Crown.  If  the  bench  should  determine  to  convict, 
he  hoped  the  penalty  inflicted  would  be  light,  as, 
if  deft,  had  broken  the  law,  it  had  been  done 
innocently. 

The  Justices  retired  for  a  short  time,  and  on  their 
return  the  Chairman  said  the  bench  were  of  an 
unanimous  opinion  that,  through  the  conviction  under 
the  Criminal  Justice  Act,  the  deft,  was  disqualified 
from  holding  a  beer  licence,  and  would  therefore  be 
convicted  and  fined  5/.  and  costs. 


THE   SALMON  FISHEBT   GOBfMISSION. 

Andent  Fishery  Rights, 

Mr.  Paterson,  Capt.  Spratt,  and  Major  Scott,  the 
commission  appointed  to  inquire  into  the  legality  of 
fishing  weirs  and  fishing  mill  dams  in  the  riven 
Taw  and  Torridge,  having  resumed  their  sittings. 

The  CouBT  gave  judgment  in  the  case  of  Horsey 
Weir,  situate  on  the  right  bank  of  the  estuary  of  the 
river  Taw,  claimed  by  Sir  William  Williams,  lord 
of  the  manor  of  Punchardon. 

The  Chairmak  said  that,  in  order  to  maintain  the 
legality  of  the  weir.  Sir  William  Williams  was 
bound  to  produce  evidence  from  which  the  court 
might  reasonably  presume  the  right  to  use  such 
weir  was  conferred  on  his  predecessors  by  some  grant 
or  charter  from  the  Crown  prior  to  the  prohibition 
against  making  weirs  or  kiddles  on  tidal  rivers 
contained  in  Magna  Charta,  chap.  23.  Having 
reviewed  the  evidence  adduced  in  support,  the 
chairman  said  it  appeared  that  fisheries  existed  on 
this  part  of  the  river  Taw,  as  appurtenant  to  the 
manor,  ever  since  Doomsday  Book,  and  there  was 
evidence  of  this  particular  weir  having  existed  fdr 
the  past  150  years.     From  such  evidence  the  Coait 
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thought  they  might  reasonably  presume  that  the 
Crown  did  grant  to  the  lord  of  the  manor  of 
Beaton  Punchardson  the  right  to  erect  a  weir,  and 
OerBfore  they  ought  to  cerUfy  that  the  weir  is  a 
pdTileged  fixed  engine.  With  regard  to  the  point 
whether  the  weir  was  to  he  regturded  as  a  fixed 
engine  under  the  Sahnon  Fisheries  Act,  tiie  Court 
thon^t  that,  though  it  undoubtedly  came  within 
the  description  of  a  weir  as  used  in  Magna  Charta 
and  the  old  statutes,  yet  it  was  a  fixed  engine  within 
tiie  meaning  of  the  late  statutes.  Another  question 
was,  whether  the  weir,  during  close  time,  was  in 
compliance  with  the  Salmon  Fisheries  Act  1861. 
The  Court  was  of  opinion  that  it  was  not  legal 
voleas  it  had  a  gap  in  the  stakM  and  freetluiig  four 
feet  wide  at  the  end  of  the  wefar,  so  as  to  prevent 
the  free  passage  of  fish  through  the  weir  during 
both  the  annual  and  weekly  close  time.  And  this 
gap  must  be  made  not  only  in  the  lower  part  of  the 
line,  outer  stakes,  and  freething,  and  as  it  now 
seemed  to  be,  but  also  at  the  lowest  part  of  the  row 
of  stakes  and  freething  which  might  divide  what 
night  be  called  the  inner  chamber  of  the  weir  from 
rae  outer  wing  of  the  weir.  With  this  qualification 
the  commissioners  were  prepared  to  give  a  certificate 
that  Uie  weir  was  legal,  but  such  certificate  would 
not  prefudioe  any  rights  possessed  by  the  Admiralty 
mpeeting  the  weir. 

Mr.  P.  P.  Smith,  on  the  part  of  Sir  William 
jWilUanos,  accepted  the  judgment  with  the  qualifica- 
tion attached  to  it. 


OOT7BT  OF  aXTEEirS  BENCH. 

B«ported  hj  Joam  Tboxfsov  and  T.  W.  Sauvdus,  Eaqn^ 

Barrlaten-at-Law. 


jFVu%,  Jan.  18, 1867. 

LOKD    FiTZHABDINOB   V.  PbIICHBTT    AHD   OTHBBS. 

Aor-rote— «Sbifeai20  underwooeb-^What  are. 


in  woodt  cowling  hundreds  of  acres  in  the  county 
of  Gkmcesterj  and  consisting  tnotnly  o/ beech  trees  in- 
iermixad  to  a  small  extent  with  hazel  and  ash  trees^ 
were  treaud  in  this  wag :  A  few  maiden  trees  were 
le/l  m  different  parts,  and  tne  other  trees  were  cut 
aown  to  stooisf/rom  whiA  shoots  grew  out.  The  woods 
are  cut  anxuaUg  in  patches,  and  each  patch  is  cut 
en  an  average  once  in  thirtg  ^ears,  and  that 
portion  of  the  wood  so  cut  which  m  larpe  enough  is 
9old  as  ^pit  timber** for  use  in  coal-mines,  and  the 
reMtfor  "  hruAwood"  or  ^firewood,**  The  woods  are 
mm  standing  by  the  owner  to  deaHerSy  who  cut  them 
down  at  thar  own  ei^pense : 

SM,  that  these  woods  were  rateable  as  "sakaNe  under* 
wood*'  withnk  the  statute  of  Elizabeth,  although  beetA 
is  coswidered  as  timber  bg  the  custom  of  Gwucester' 


Beplevin  to  try  the  right  of  the  defts.  (the  church- 
wardens and  overseers  of  Wotton-under-Edge, 
Oloucestershire)  to  distrain  for  U  lis,  lOdl  arrears 
of  poor-rate  assessed  on  saleable  underwood  belong* 
ing  to  the  pit 

The  cause  came  on  for  trial  before  Keating,  J., 
when  a  verdict  was  found  for  the  pit.  for  51,  subject 
to  the  opinion  of  this  court  on  the  following 

Cabb. 

The  pit.  is  the  owner  and  occupier  of  certain 
woods,  partly  in  the  parish  of  Wotton-under-£d^  in 
the  county  ci  Gloucester,  and  piurtly  in  the  adjoin- 
ingmrish  of  North  Nibley,  in  the  said  county. 

The  said  woods  cover  some  hundreds  of  acres,  and 
in  the  paridi  of  Wott^under-£dge  consist  of  about 
172  acres.  ^ 

Tlie  woods  are  composed  almost  entirely  of  beech,  [ 

Mao.  Cas.— Yol.  IV. 


having  a  very  little  ash  and  hazel  intermixed,  and 
consist  principally  of  stools,  but  have  a  large  number 
of  maiden  trees  in  them. 

A  maiden  tree  is  a  tree  sprin^ng  from  seed,  and 
which  has  never  been  cut  down  m  the  manner  here- 
inafter mentioned.  A  stool  is  formed  in  the  follow- 
ing way:  a  maiden  tree  is  cut  down  near  to  the 
roots  ;  a  number  of  shoots  spring  out  from  the 
stump ;  these  stools,  after  a  period,  and  hi  a  manner 
hereinafter  to  be  more  specially  mentioned,  are  cut 
off,  and  fresh  shoots  again  spring  out,  and  this  pro- 
cess is  continued  as  long  as  the  vitality  of  the  stool 
continues.  By  the  continuation  of  this  process  the 
stool  gradually  increases  in  size,  presenting  when 
cut  the  appearance  of  the  head  A  a  pollard  tree 
standing  above  the  ground,  and  in  case  of  the  very 
ancient  ones  the  appearance  of  several  such  heads 
fixed  to  and  forming  part  of  a  spreading  mass  of 
wood  partly  above  and  partlv  below  the  ground,  and 
su^orted  from  roots  throughout. 

Tbe  treatment  of  the  woods  is  as  follows :  thev 
are  cut  in  patches  of  several  acres  in  extent  in  sucn 
a  manner  that  each  patch  is  cut  on  an  average  once 
in  thirty  years.  There  is  cutting  every  year  of 
some  portion  of  these  woods,  but  as  tiiese  woods 
extend  into  the  adjoining  parish  of  North  Nibley, 
such  annual  cutting  is  sometimes  in  North  Nibley, 
and  sometimes  in  Wotton-under-Edge.  In  cutting, 
some  of  the  maiden  trees  are  cut  down  near  the 
ground,  some  left  standing,  and  some  have  stems  or 
dioots  left  on  them  called  leaders,  the  object  of  the 
cutter  being  to  have  the  uncut  maiden  trees  and 
leaders  scattered  with  tolerable  regularity  over  the 
ground  so  as  to  favour  their  growth.  The  maiden 
tree  and  leaders  thus  left  are  about  ten  years  old, 
and  vary  from  seven  feet  to  twenty  or  twenty-five 
feet  high,  the  latter  being  in  general  the  case.  The 
number  of  leaders  left  on  a  stool  varies ;  sometimes 
the  stools  are  clear,  and  there  are  none  left,  but 
generally  one,  two,  or  three  leaders  are  left ;  in  some 
few  cases  even  six  or  seven. 

During  the  period  of  thirty  years  which  elapses 
before  the  next  cutting,  the  uncut  maiden  trees  and 
leaders  do  not  increase  so  much  in  height  as  in  bulk, 
and  inasmuch  as  the  woods  are  on  a  hill,  and  the 
soil  and  situation  at  the  bottom  are  more  favourable 
to  them  than  at  the  top,  they  increase  more  rapidly 
the  lower  they  are  on  the  slope ;  at  the  end  of  that 
period  they  are  generally  about  twenty-five  to  thirty 
feet  high.  Even  at  the  top  of  the  woods  some  of 
them  attain,  and  some  nearly  attain,  what  is  called 
timber  size  in  the  timber  trade,  t.  e.,  six  inches 
quarter-girth  halfway  up,  which  roughly  approxi- 
mates to  thirty-two  inches  round  at  the  bottom, 
and  the  average  girth  is  about  twenty  inches  in 
girth  round  the  ^tom,  or  not  quite  fourindiee 
quarter-girth  halfway  up,  and  at  the  bottom  of  the 
woods  the  growth  is  finer. 

During  the  same  period  the  stools  also  produce  a 
large  number  of  other  fresh  shoots  which,  when  the 
time  for  cutting  comes  round,  are  of  various  sizes, 
but  not  fit  for  the  purpose  of  what  is  called  pit 
wood  or  coal-pit  timber,  which  ought  to  be  at  least 
t¥^o  and  a  half  or  three  inches  quarter-girth. 

When  the  woods  are  cut,  as  hereinafter  described, 
those  stems  which  are  large  enough  for  pit  wood  or 
coal  timber  are  trimmed,  and  their  tops  cut  off  at 
the  proper  height,  so  as  to  form  stems  or  trunks  to 
be  sold  for  use  in  the  coal-mines ;  as  much  of  the 
branches  and  tops,  and  as  much  of  the  inferior  stems 
as  are  large  enough,  are  cut  into  cord  wood,  and  the 
remainder  of  the  nuiterial  is  sold  as  brushwood  or 
faggots;  the  object  of  this  peculiar  treatment  in 
this  kind  of  woods  is  to  obtiBitt  pit  wood  or  coal-pit 
timber,  and  the  obtaining  of  the  cord  wood  and 
faggots  is  subsidiary  to,  and  only  an  inevitable  and 
natural  adjunct  to  this  treidment. 

The  woods    are    bou^l  standing  from  Lord 
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Fitjehardinge  at  from  B£  t6  lOf.  per  acre.  The  pit 
wood  or  coal-pit  timber  is  cut  for  the  buyer  by  uie 
woodcutters  by  the  ton,  and  then  sold  by  him  by 
the  ton  or  foot,  and  the  broshwood  or  faggots  are 
sold  by  him  the  said  buyer  by  the  acre. 

It  is  admitted  that  by  the  custom  of  the  county 
of  Gloucester  beech  is  timber  in  the  same  way  as 
oak  and  ash  are  at  common  law,  but  it  is  contended 
on  the  part  of  the  defts.  that  shoots,  sticks,  stems, 
or  germs  growing  from  old  stools,  although  of  tbe 
growth  aforesaid,  and  treated,  in  the  manner  in 
which  the  produce  of  the  stools  in  the  woods  in 
question  has  been  treated,  are  not  thnber,  and  are 
liable  to  be  rated  to  the  retief  of  the  poor  as  saleable 
underwoods. 

In  the  oouxlty  of  Gloucester  there  are,  first,  woods 
■consisting  of  large  trees  growing  from  their  own 
roots  wit£  underwood  beneath  them,  in  which  the 
trees  are  cut  down  once  for  all,  and  are  clearly 
timber  trees ;  beech  woods  of  this  description  exist 
in.  the  district  round  the  woods  which  are  now  in 
•question.  Secondly,  beech  woods  such  as  those  now 
in  question,  and  treated  as  they  are.  Thirdly,  woods 
'Consisting  of  oak  and  ash  coppice,  or  underwood 
growing  partly  from  stocks,  partly  as  maiden  trees. 
Some  of  these  woods  are  cut  at  intervals  of  thirteen 
or  fourteen  years,  and  some  at  intervals  of  twenty- 
one  years,  according  to  the  nature  of  the  soil  and 
proportion  of  oak  which  is  of  slower  growth  than 
the  ash.  The  ash  is  cut  clean  to  the  ground,  but 
there  is  left  a  stock  of  oak  stems  called  **  stcffes, 
growing  partiy  as  maiden  trees,  partly  from  stools, 
and  of  these  stores  at  the  next  cutting  about  three- 
fourths  are  cut  down,  and  about  a  fourth  left  and 
called  double  stores,  which  are  cut  down  at  the  next 
cutting;  such  of  the  wood  as  is  large  enough  is 
used  for  fencing  and  analogous  purposes,  but  the 
main  object  is  to  obtain  oak  bark,  which  is  most 
valuable  when  grown  upon  young  wood.  Where  the 
coppice  is  entirelv  oak  it  is  cut  down  dean  at  about 
;iwenty-one  years  growth.  This  third  class  of  woods 
exists  on  the  opposite  or  western  side  of  the  county. 
Pourthly,  woods  consisting  of  hazel  and  ash  under- 
wood on  which  the  stems  are  completely  deai^ 
away  every  fourteen  or  fifteen  years,  are  |[reatly 
inferior  in  size  to  those  in  the  woods  in  question,  are 
used  for  hoops  and  hurdles,  and  generally,  tiiong^ 
not  universally,  cut  by  the  acre,  but  are  sometimes 
cut  by  the  ton.  Woods  of  this  description  ejdst  in 
the  neighbourhood  of  tiie  wood  now  in  question. 

The  woodcutters  of  the  district  call  these  beedi 
woods  now  in  question  timber,  because  they  are  not 
completely  cleEoed ;  because  they  are  not  grown  for 
coal-pit  timber;  because  they  are  cut  li^the  ton 
(timber  being  cut  generally  by  the  ton,  foot,  or 
pole) ;  because  there  is  so  great  an  interval  between 
the  cuttings,  and  because  of  the  size  which  the 
stems  attain  as  distinguished  from  woods  of  hazel 
and  ash  in  the  district,  which  they  call  underwood, 
and  which  are  treated  as  hereinbeKire  mentioned. 

With  respect  to  timber  merchants,  surveyors,  and 
land  agents,  some  call  the  woods  timber  because  of 
their  incomplete  dearance,  their  fitness  for  coal-pit 
timber,  their  being  cut  by  the  ton,  and  not  the  acre, 
and  because  of  the  interval  between  the  cuttings  so 
far  exceeding  fourteen  or  fifteen  years,  whilst 
others  call  them  underwoods,  because  they  are 
treated  with  the  object  of  and  so  as  to  eifect  a 
long-continued  series  of  reproductions  from  stools, 
and  because  of  the  size  of  the  stems  being  so 
generally  under  what  is  called  timber  size  in  the 
timber  trade. 

No  succession  duty  has  been  paid  on  the  woods 
in  question,  and  they  are  subject  to  a  tithe  rent- 
charge,  but  no  rates  for  the  rdief  of  the  poor  have 
ever  been  paid  in  respect  thereof. 

On  the  21  at  April  1864,  a  rate  for  the  relief  6i  the 
poo^of  the  parish  of  Wotton-under-Edge  was  duly 


made,  and  tiie  pit  was  rated  as  occupier  of  tiie  said 
172  acres  of  the  woods,  by  the  descnntion  of  ^  sale- 
able underwoods,*'  and  the  sum  of  ll  14s.  lOd  was 
demanded  by  the  deft  in  respect  of  the  same. 

Afterwards  a  summons  was  issued  against  tiie 
pit  in  consequence  of  the  nonpayment  of  the  said 
rate,  which  summons  was  heard  by  justices  at  petty 
sessions,  hdd  at  Wotton-under-Edge  af ofesaid,  on 
the  5th  Aug.  1864,  and  thereupon  an  order  was 
duly  made  for  the  payment  of  the  said  rate. 

Afterwards  and  in  oonsequenoe  of  the  said  order 
and  the  continued  nonpayment  of  the  said  rate^  a 
distress-warrant  was  gruited  by  the  justices  and 
executed  on  the  17tii  Aug.  1864,  and  thereupon  tins 
action  was  commenced. 

It  was  agreed  that  the  question  to  be  tried  ahodd 
be,  whether  the  woods  were  liable  to  be  rated  as 
saleable  underwoods  or  not ;  and  it  was  admitted 
by  the  ddPts.  that  t^  the  cnstom  of  Ghmcettershire 
beech  is  timber,  as  hereinbefore  mentioned ;  and  it 
was  further  agreed  that  tiie  court  should  be  at 
liberty  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  court  ii, 
whether  the  said  woods  are  saleable  underwoods, 
within  the  meaning  of  the  said  Act,  48  Eliz.  c  2, 
so  as  to  render  the  pit.  liable  to  be  rated  for  the 
relief  of  the  poor  in  respect  thereof. 

P&weO,  Q.  C.  {H.  Jamu  with  him)  for  tiie  pit— 
The  woods  in  question  are  not  saleable  underwoods, 
within  tiie  statute  of  Eliz.  [Mbllos,  J.— If  ever 
there  was  a  quotion  of  fact  for  the  jury  this  Is  one: 
if  these  woods  are  saleable  underwoods  tliey  are 
rateable ;  if  they  are  not,  tiiey  an  noi  rateable.] 

Rsx  V.  Mwdkiii^namptoiL  8  Burr.  1808: 

jecx  V.  JfirM^  !•  £rt,  210 ; 

Jflfir^  ¥.  AdbsR,  Ibid.  449 ; 

Bex  V.  FenybridgtL  1  B.  &  O.  VThi 

Beg.  V.  NarUrik  Aoft&,9  A.  AE.  815; 

2  Inst  642; 

6  Ck>.  Bep.  4& 

Gray^  Q.  0.  (Macnamara  with  him)  for  the  defts, 
— ^Beech  wood,  unddr  the  dieoiMtaiioes  in  this  case, 
is  saleable  underwood,  within  the  meaning  of  the 
statute  of  Eliz.  The  85  Hen.  8,  c  17,  the  statute  for 
the  preservation  of  woods,  made  perpetual  by  the 
statute  18  Eliz.  c.  26,  shows  that  auo. 

HsLLOB,  J. — ^I  am  of  odnion  tiiat  our  judgment 
must  be  for  the  defts.  liie  treatment  of  tiie  woods 
in  the  manner  stated  in  the  case,  and  the  object  in 
having  them  so  cut  down,  is  designedly  for  the  pur- 
pose <rf  raising  successive  crops  of  shoots,  which  sre 
annually  sold.  Mr.  Powell  contends  that  the  ques- 
tion depends  upon  whether  or  not  woods  so  treated 
are  timber  according  to  the  custom  of  the  county. 
That  is  not  so ;  the  authorities  showtiiat  the  nature 
and  quality  of  the  woods  does  not  detemfaie  fiie  . 
question  at  alL  WhcRver  trees  are  so  tnated,  ai 
in  this  case,  for  the  purpose  of  piodacing  a  aeries  of 
successive  crops,  which  ripen  each  at  an  avenge^ 
whether  it  be  of  tea,  twenty,  or  thirty  years,  thoe 
is  no  diiference  for  the  purpose  of  ratiiig,whateverthe 
natureor  quality  of  the  treesmay  be.  The  case  of  JSec 
V.  Mv^fidd  shows  the  mode  in  which  underwoods  are  to 
,  be  rated,  and  that  the  amount  of  profit  is  to  be  dis- 
tributed in  such  acase  as  the  present  over  a  period  of 
tiiirtyyears.  To  say  that  beech  woods,  treated  as  in 
this  case,  are  not  to  be  oonsidored  as  saleable  under- 
woods in  the  county  of  Gloucester  as  much  as  in 
any  other  county,  because,  bycustom  in  the  county 
of  Gloucester,  beeeh  is  timber,  would  be  most 
strange.  Where  trees,  whether  oak,  beech,  or 
willow,  cut  down  to  stools,  are  so  treated  as  to  pro- 
duce successive  crops  of  shoots  wfaidi  are  sold,  tiiev 
come  within  the  description  ofaaleahle  underwoods 
^  in  aU  such  cases.  The  late  d|^ions  i^ve  the  fight 
meaning  of   the  statute.    Hdroyd,  J.,  in  Rex  v. 
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Ferrybrid^  held  Hbki  the  object  of  the  statute 
W9B  tc  subject  to  the  poor-rate  all  such  underwoods 
as  yielded  a  succession  ol  profit ;  and  jn  1  Nolan  on 
the  Poor,  156,  it  is  summed  up  thus :  "  By  these 
casoB  it  seems  decided  that  whether  tiie  species 
planted  come  within  the  description  of  timber  in  the 
intendmeiit  of  the  common  law,  or  the  operation  of 
local  custom,  or  whether,  like  hazel,  it  is  only  yaln- 
■able  as  underwood,  is  immaterial  to  the  question  of 
xmtMbiiity,  for  Hiat  depends,  not  upon  the  nature 
and  quality  of  the  wood,  but  upon  its^cultivation 
and  numagement  as  underwood  for  ihe  purpose  of 
yielding  lenewable  profits.'*  The  defimtion  given 
ij  Iiittledale,  J.  in  Reg.  r.  Narhertk  North  is  applic- 
able to  all  woods.  *' Small  wood,  nererlikelytobeused 
for  timber,  may  be  called  underwood ;  so  may  planta- 
tion of  timber  trdesnotintendedfofpemianentgrowth, 
but  to  be  cut  at  stated  interrals  for  uae  as  hop  poles, 
or  other  rimHar  puiposos.  .  .  .  A  capacity  of 
being  sold  for 'profit  belongs  to  all  wood;  the 
statute  must  therefore  be  taken  to  mean  under- 
woods cut  down  for  sale  at  regular  and  calculable 
PBEftoda."  Now,  I  can  see  no  distinjction  in  the 
present  case^  because  beech  is  called  Umber  in  the 
county  of  Gloucester.  It  is  not  the  nature  or 
quality  of  the  wood,  but  the  object  and  puroose  for 
wUch  it  is  treated  in  the  manner  stated  in  nie  case, 
tfaatisthetestof  rateabiUty.  Jn  Bex  r.  Fenytn-Ulffe, 
firs  and  larches  were  cut  down  from  time  to  time, 
and,  yielding  a  profit  by  sale,  were  held  not  rateable 
on  die  ground  mat  they  were  cut  down  to  give  more 
room  for  the  oaks  growing  near  them,  and  not  for 
the  purpose  of  raising  sucoessiye  crops  of  shoots 
from  the  stools  of  the  trees ;  and  besides,  the  stools 
of  the  firs  and  larches  that  were  cut  died  in  the 
ground  and  produced  no  shoots.  The  statute  of 
35  Hen.  8,  c  17,  shows  dearly  that  underwood 
nieaiit  at  tibat  time  any  kmd  of  wood  treated  in  the 
manner  this  has  been.  Therefore  I  am  of  opinion 
that  our  Judgment  should  be  for  the  def ts. 

Lush,  J. — ^I  am  of  opinion  Diat  we  are  not  doing 
any  Tiolenoe  to  the  course  of  the  decisions  by  hold- 
mg  the  wood  in  question  to  be  saleable  underwood 
witfedn  the  statute  of  Elizabeth.  The  species  or 
quality  of  the  wood  is  not  the  test.  AU  that  the 
statute  says  is,  ^saleable  underwoods**  shall  be 
nted.  And  it  seems  to  me  that  $XL  trees  that  ie 
so  treated  as  to  raise  a  succession  of  shoots,  which 
are  then  eut  down  and  dealt  with  as  an  article  of 
sale  for  periodieal  profit,  fall  witUn  the  meaning  of 
**  saleiaile  nnderwoods "  in  the  statute. 

Judgment  Jbr  the  de/ts. 


Wedneadeof^  Jan,  16, 1867. 

Tb£  LrmsPOOL  Kbw  Masxbt  Cokpakt  (apps.) 
o.  WnxiAX  HoDSOK  (resp.) 

The  PuiUic  Heabh  Act  lS4»-^Slawhierhou»e9-~Unng 
mthoui  being  Ueeneed    PabSc  compcamf. 


Bg  a  local  Act  a  oompang  was  incorporated  Jbr  esta- 
bHshing  a  marhet,  tut  no  part  of  swk  tnarhet  was 
ever  used  as  a  shxughterhouse,  nor  were  ang  animals 
eoer  skaightered  there  jnrior  to  ihe  5{A  March  1866, 
when  the  eompang  hamwg  erected  additional  buildinas 
Ttpon  their  premises  suitable  for  slaughtering  cattle, 
such  cattle  were  from  time  to  time  slaughtered  there 
bg  the  owners  of  cattle  and  those  en^hged  bg  such 
owners,  the  compangreceimngfor  eatA  beast  slaughtered 
41  certain  sum.  Before  the  said  5th  March  1866, 
the  Pybkc  ReaWt  Act  1848,  and  the  Local 
Government  Act,^&5S,  ioere  appUed  to  the  district  in 
which  such  premises  were  situate  ;  the  compang,  how^ 
eoer,  had  not  obtained  ang  licence  for  the  use  of  the 
' premises  as a£  ' 


Held,  that  ihe  company  were  within  ihe  penaltg  of  the 
Act,  and  were  rightig  convicted, 

Thi^was  a  case  stated  by  justices  under  the 
statute  20  &  21  Vict.  c.  43,  for  obtaining  the  opinion 
of  the  court  on  a  question  of  law  which  arose  in  the 
exercise  of  summary  JurisdictiQn  under  the  Public 
Health  Act  1848.  /uie  following  are  the  circurn- 
stances  of  the  case  i— 

The  PubUc  Health  Act  1848,  and  the  Local. 
€k>v«mment  Act  1858,  were  applied  to  the  dis* 
tinct  of  West  Derby,  in  the  county  palatine  of 
Lancaster,  in  the  year  1860.  In  the  session  of 
Pariiament,  held  in  the  second  year  of  the  reign  of 
his  kte  Kajesty  King  ^mUam  4th,  an  Act  (cap.  8), 
was  passed  intituled  "An  Accforestablishingamarket 
in  the  parish  of  Walton-on-the-Hill,  in  the  county 
palatine  of  Lancaster."  Sudi  Act  may  be  read  as. 
partof  thiscase. 

The  said  market  is  whotUjr  ntoate  within  the 
limits  of , the  district  of  the  smd  local  board,  which 
extend  to  a  considerable  distanee  on  every  aide 
thereof* 

No  part  of  the  said  maricet  or  premises  has  ever 
been  registered  under  the  127ui  section  of  the 
Towns  Improvement  Clauses  Act  1847,  or  under  the 
6lst  section  of  tbs  PubUe  Heath  Act  1848. 

No  part  thereof  was  ever  need  as  a  slangfaterp 
house,  nor  were  any  animals  ever  slaughtered  there 
prior  to  the  5th  March  1866. 

In  or  about  the  month  of  November  last  the  said 
company  proceeded  to  erect  and  complete  upon  their 
said  premises  a  building  suitable  for  the  sUu^ter- 
ingcil  eattle. 

The  slaughtering  of  cattle  in  the  said  sUnghier-- 
house  was  .commenoed  on  the  5th  March  last,  and 
cattle  have  been  slaughtered  from  time  to  tiine  in*- 
such  slaughterhouse  up  to  the  4th  April  last.  The 
course  of  business  has  been,  that  the  aaid  cattle  com- 
pany haye  permitted  owners  of  cattle  to  slaughter  them 
on  the  ooBaotaxft  uemises,  sucb  ownem  niing  the 
tackle  of  the  building,  and  for  each  beast  slaitgh*. 
tered  tiie  company  charge  and  are  paid  the  sum 
of2a, 

The  company'  do  not  slaughter  the  cattle  by  their 
own  servants,  bat  the  men  aetuaily  empl<^7ed  in  the 
slaughtering  are  employed  by  the  owners  of  the 
cattm,  and  such  owners  provide  all  tools  and  imple- 
ments except  the  tackle,  &&,  ^jporteasmt  to  tiie 
building.  The  local  board  haye  given  ne  consent  to 
the  said  slaughtering  of  cattle  in  the  said  premises. 

An  information  was  laid  on  the  4th  liipdi  1866 
by  the  derk  of  the  local  board  against  the  said 
cattle  company,  of  which  the  following  is  a  oop7 : 

ZiMieMhhv  to  wit— Be  Ift  wmemberad  ihftt  on  Ite  4t]i  day 
of  April,  ia  <li0  yasr  18SS,  WilUun  fiodMW,  clerk  to  %  eerlftia 
local  board  didy  cjostttotod,  to  wi^  tko  Wcat  Deiby  Local 
Board,  oometh  te/tove  me,  the  aQdendgiied,  one  of  Her 
MaJeety^  JQstloes  of  the  peace  in  and  fOr  the  aald  county  of 
LancMter,  and  Inf ormetfa  me,  the  said  foatiea  for,  Aei,  on  the' 
part  of  the  aald  Weet  Derby  Local  Board,  in  whose  diatriot 
the  offence  hereinafter  menttoned  hath  been  committed,  that 
the  I^Tcrpool  Kew  OatUe  Marlcet  Company  did,  within  six 
calendar  montha  laet  pact,  to  wft^  on  or  aboat  ttie  9nd  day  of 
April  Inat.  on  a  piece  of  land  used  by  the  aald  company  aa  » 
cattle  maricet,  and  within  the  dlatriot  of  the  said  local  board, 
in  the  Mid  ooonty,  and  within  the  Jnriadiotion  of  the  Jostioes 
aforesaid,  newly  eetablish  In  a  certain  boHding  or  puce,  ^ 
wit,  in  a  building  aitaale  on  the  said  piece  of  land  used  bv  the 
aald  company  aa  a  cattle  market  ae  atoreeild.  The  bnemaiw 
of  akuighterera  of  cattle  after  the  Act  hereinafter  mentioned 
waa  appUed  to  the  said  district  in  whidh  wosSh  building  as 
afSoreeald  la  rftnaie,  without  the  consent  of  the  aald  local  board, 
cQBtniyto  the  provlaiona  of  the  PobKc  Healtfa  Act  1S48,  ia 
tndh  caae  made  and  prorlded,  the  said  Act  being  in  force  in 
the  said  difltrlet  of  the  said  West  Derby  Board,  withia  which 
the  offence  aforesaid  was  committed,  wnereby  and  by  force  of 
the  aald  Act  the  aaki  Liverpool  New  Oasttle  Maiket  Oompaay 
h*th  ineured  a  penalty  of  MiL,  and  a  farther  penalty  of  ¥k. 
toreetih.  and  every  day  daring  which  the  offence  aloreaaid 
is  contfaned,  whereupon  the  said  WilUam  Hodson  prayelh  tho 
advlee  of  me  the  aald  jostfase  in  the  premiaea,  and  the  said 
New  Oattia  Haikei  Company  Buy  be  roflhwith  «anmioned  to 
answer  the  said  offanoa  W.  Homox. 
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Cotton  (app.)  v,  Fbatt  (resp.) 


[C.  P. 


On  the  summons  iesaed  in  pursuance  of  this  in- 
formation coming  on  to  be  heard  before  us  on  tiie 
6th  April  1866,  tiie  aboye  statement  of  facts  was 
admitted  to  be  true,  and  tiiereupon  we  did  adjudge 
and  determine  that,  under  the  circumstances  afore- 
said, the  said  Liverpool  New  Cattle  Market  Com- 
panv  had  newly  established  on  the  said  piece  of 
land  within  the  district  of  the  said  local  board  of 
health,  the  business  of  slaughterers  of  cattle  without 
tJie  consent  of  the  said  local  board  of  health, 
contrary  to  the  form  and  effect  of  the  64th  section 
of  the  Public  Health  Act  1848,  and  we  did  adjudge 
and  determine  that  for  tiieir  said  offence  the  said 
Liverpool  New  Cattle  Market  Company  should 
forfeit  and  pay  the  sum  of  60/.  to  be  applied  in  the 
manner  directed  by  the  said  Act. 

The  question  of  law  arising  on  the  above 
statement  for  tiie  opinion  of  the  court  is,  whether 
the  said  Liverpool  New  Cattle  Market  Company  did 
newly  estaUish  the  business  of  slaughterers  of  cattle 
within  the  district  <tf  tiie  said  local  board  of  health 
without  the  consent  of  the  said  local  board  within 
the  intent  and  meaning  of  the  said  64th  section  of 
tiie  Public  Healtii  Act  1848.  If  the  court  shall  be 
of  opinion  that  the  said  conviction  was  legally  and 
properly  made,  then  the  said  conviction  is  to  stand, 
but  if  the  court  should  be  of  a  contrary  opinion, 
then  the  said  complaint  is  to  be  dismissed. 

By  sect  64  of  the  PubUc  Health  Act  1848  (11  & 

12  "^ct  c  63)  it  is  enacted 

That  the  bnainen  of  a  blood-bofler,  boiM4K>!ler,  fUtanoDger, 
tlAogbterer  of  cattle,  horiet.  or  anlmalH  of  any  dewripdon. 


■haU  not  be  newly-  eetabliabed  in  anyboUding  or  plaoe 

lUdlng 

or  plaoe  to  sitnate,  without  the  consent  of  the  local  board  en 


after  the  Act  is  applied  to  the  dietrict  in  which  sooh  baOdii 
or  plaoe  to  eitnate,  without  the 
health  under  a  oertaln  penal^. 


A^naRj  Q.  C.  appeared  for  the  apps.;  and  con- 
tended that  they  were  not  liable. 

Pope  appeared  for  the  respt. 

The  arguments  suiBcientiy  appear  from  the  follow- 
ing judgment. 

CoGKBUBK,  C.  J. — I  am  of  opiniofi  that  the  con- 
viction was  right  in  this  case.  The  Act  expressly 
states  that  no  business  of  slaughtering  cattle  shall 
be  newly  established  except  in  a  building  registered, 
and  that  any  one  offending  against  tiie  Act  shall  be 
liable  to  certain  penalties.  As  I  have  before  pointed 
out,  if  this  were  a  misdemeanor,  the  def ts.  as  acces- 
sories to  the  slaughtering  of  cattle  in  these  pre- 
mises, would  be  guilty  of  a  misdemeanor;  tiiey 
are,  in  point  of  fa^  just  as  much  concerned  in  tiie 
business  of  the  slaughtering  of  cattle  canied  on 
upon  tiiese  premises  as .  the  people  who  come  there 
to  slaughter  cattle.  It  is  a  sort  of  hiring  ol  ^e 
firemises.  We  find  the  premises  are  those  in  whidi 
cattle  are  slaughtered,  and  tiiere  is  a  fee  or  charge 
for  bringing  the  cattle  to  be  slaughtered.  It  is  im- 
posnble  to  say  that  they  did  not  offend  against  the 
Act  by  newly  establishing  the  business  of  daugh- 
tering  cattie  in  the  plaoe  in  question.  Therefore  I 
think  th^  are  wittiin  the  meaning  of  the  Act, 
and  sublect  to  the  penalties  upon  this  newly- 
established  business. 
• 

Blackbubh,  J.— I  am  of  the  same  optni<m.  Mr. 
Aspinall's  argument  was  entirely  upon  this  point, 
that  the  business  of  a  bone-boiler,  Ac.  shall  not  be 
carried  on  in  any  newly  established  place ;  he  con- 
strues that  as  meaning  they  shall  not  be  let  to 
tenants,  or  occupied  by  a  person  who  is  a  trader 
carrying  on  business  so  that  they  could  have  made 
him  a  trader  under  the  bankrupt  law.  I  do  not 
think  that  is  the  meaning.  It  does  not  mean  tiiat 
one  cow  killed  or  one  pig  killed  would  bring  him 
within  the  Act;  but  when  it  is  done  to  the  extent 
of  being  a  business,  one  person  suffering  anotiier  to 


bring  his  cattle  there  as  a  business  is  a  trading 
carried  on  in  the  newly  established  place. 

Lush,  J. — ^I  am  of  the  same  opinion.  I  think  the 
def  ts.  are  the  persons,  and  the  only  persons,  who 
have  caused  the  thing  to  be  done  wfaidi  the  statute 
savs  shall  not  be  done,  and  therefore  they  are 
offenders  against  the  Act. 

Judgment  qffurmid. 


OOXJBT  OF  CMOCON  FLEAS. 

Reported  by  W.  Obaham  and  M.  W.  McKbllab,  Eeqm, 


ScUwrdc^y  Nov.  17,  1866. 

CoTTOM  (app.)  V.  Pratt  (lesp.) 

ParUatnent — Notice  ofcttfeetum — Direction  of^^AM' 
turn  of  poet  town-S  Vict,  c  18,  e,  100. 

A  notice  of  obfection  eent  by  poet  ie  not  inmiffieia^  hf 
reaaon  of  the  poet  town  being  added  to  the  parieh  ta 
theaddreee. 

This  was  an  appeal  fnxn  a  decision  of  the 
revising  barrister  for  the  dty  of  Bochester. 

Casb. 

George  Cotton  objected  to  the  name  of  James 
Akenhead  being  retained  on  the  list  of  voters  for 
the  parish  of  Frindsbury.  That  list  was  headed, 
"  The  list  of  persons  entitled  to  vote  in  the  election 
of  two  memteers  for  the  city  of  Bochester,  in  the 
county  of  Kent,  in  respect  of  tiie  propigrly  occupied 
within  the  parish  of  Frindsbury,  by  virtue  of  an 
Act  passed  in  ihe  second  vear  of  the  reign  of  King 
Willuim  the  Fourth,  intituled  An  Act  to  amend 
the  representation  of  the  people  lu  England  and 
Wales." 

The  name  of  the  person  objected  to  was  entered 
in  the  list  as  follows : 


Ohristlan  name 

andSameme 

or  voter  at 

fnU  length. 


Akenhead, 
Jamea 


Flaeeof 
Aboda 


0*nal-road, 
Frindsboiy. 


Nature 

at 

QoalUU 

oallon. 


Street*  Leae,  te, 

where  the  Fropertj  li 

Sltoatii 


Oanal-road. 


The  notice  of  objection  was  in  the  usual  form, 
and  was  sent  l^  post  in  the  manner  prescribed 
by  the  6  Vict.  c.  8,  s.  100,  directed,  "Mr.  Jsmes 
Akenhead,  Canal -road,  Frindsbury,  Bochester, 
Kent." 

It  was  objected  that  this  notice  was  bad,  as  not 
being  in  compliance  with  the  statute,  in  consequence 
of  the  addition  of  the  worIs  '*  Bochester,  Kent,"  to 
the  plaoe  of  abode  of  the  parU  objected  to  as  de- 
scribed in  the  list  of  voters.  The  duplicate  notioe 
sent  by  post  was  not  returned. 

It  was  admitted  that  there  is  a  village  cslled 
"  Bochester^  in  the  county  of  Northumb^rhmd,  si 
well  as  Bochester  in  the  county  of  Kent,  and  it  was 
urged  in  addition  that  Bochester  in  the  notice  was 
not  identified  by  the  prefix  of  dty. 

The  voter  did  not  appear,  nor  was  there  any  evi- 
dence that  the  notioe  ever  reached  him.  For  these 
reasons  I  held  the  notioe  insuflident.  If  the  oomt 
should  be  of  opinion  that  I  was  wrong,  the  name 
of  James  Akenhead  is  to  be  removed  from  the 
register. 

Ptentice,  Q.  C,  for  the  app.,  contended  that  the 
notice  was  not  bad  bv  reason  of  the  words  **  Bodies- 
ter,  Kent,"  being  added  to  the  address,  and  thst 
it  might  as  well  be  said  that  itwould  bebsdif 
^  England  "  were  added. 


MAOISTBATES'   OASES. 


SOd 


•  C.  P.] 


Mills  (app.)  v.  Cobb  (reap.) 


[C.  P. 


No  counsel  appeared  for  the  resp. 

Eblb,  C.  J.— The  decision  must  be  rerened ;  the 
notice  is  not  bad  for  adding  the  post  town  to  the 
parish  in  the  address. 

WiLLBS,  Btlbs,  and  KbatotOi  JJ.  concurred. 

Decision  reverted. 
Attorney  for  the  app.,  Niddneon. 


Nov.  17  and  20,  1866. 
Mills  (app.)  v,  Ck>BB  (resp.) 

PcffUament  —  County  vote — Rentcharge-^  Apportion' 
meni  of-^Aetuai  oocifialton^— 2  Will  4,  c  45,  s.  18. 

Looub  of  the  annual  value  of  8627/.  were  granted  to  eix 
trustees  in  trust  to  pay  themselves  5L  apiece  yearly, 
and  appbf  the  residue  towards  charitaole  purposes. 
The  trustees  were  in  the  actual  occupation  of  a  por^ 
tion  of  the  lands  of  the  annual  value  of  6^1,  in 
respect  of  which  they  claimed  to  be  entitleato  vote  as 
bang  in  the  receipt  ofiOs,  a'year  for  life  issuing  out 
of  lands  in  their  actual  occupation : 

BeH  that  the  trustees  had  no  power  to  pav  themselves 
thar  6L  apiece  out  of  that  portion  of  the  lands  in 
their  actual  ooamatton,  but  that  it  must  be  cppor^ 
kerned  aver  the  whole  of  the  trust-estate^  and  that  they 
therefore  had  not  4Qs,  a-year  issuing  out  of  lands  in 
their  actual  occupation. 

This  was  an  appeal  from  a  decision  of  the  revising 
banister  for  the  North  Biding  of  Yorkshire. 

\  Casb. 

At  a  court  held  for  the  reyision  of  the  list  of 
Toters  for  the  North  Biding  of  the  county  of  York, 
on  the  12th  Oct  1866,  at  Scarborough,  Thomas 
Petty,  on  the  list  of  voters  for  the  said  riding,  duly 
objected  to  the  name  of  Bobert  Barbour  being 
retained  on  the  register  of  voters  for  the  township 
of  West  Ayton  in  the  said  riding. 

The  name  of  the  said  Bobert  Barbour  appeared 
on  the  said  register  as  follows : 


Ha 


S 


S 


Nfttare  of 
Qoaliflostton 


Oeatol  que 
trust  ta  re- 
ceipt of 
rents  and 
proflta,Mid 
In  possee- 
sion  or  00- 
onpetion 
of  free- 
luddfsnns 

Hid  ^ft»H^ft 


Street,  Isoe,  or  other  like  pleoe 
In  this  perish  (or  township), 
end  nnmber  of  hoose  ^  any) 
where  the  property  is  sitoete, 
or  nsme  of  tne  property  If 
known  by  any,  or  neme  ci  the 
ocoimyinir  tenant,  or,  if  the 
qualmoanon  oonslat  of  a  rent- 
chaiige,  then  the  nameeof  the 
owners  of  th^  property  oat  <A 
whlcdi  SQoh  rant  is  Isminf,  or 
some  of  them,  and  the  sltoa- 
tlonof  the  property. 


At  West  Ayton,  partly  oooapied 
by  Thomas  DarreU,  and  others 
residing  at  West  Ayton. 


The  said  Thos.  Perry  also  objected  to  the  several 
names  of  Thomas  Barnes,  John  Crossley,  John 
Bonington  Mills,  Sir  Samuel  Morton  Feto,  Bart., 
and  James  Boss,  the  nature  of  whose  several  quali- 
fications and  the  situation  and  occupation  thereof 
"woe  described  in  the  third  and  f  onrUi  columns  of 
the  ssid  register  in  the  same  words  and  terms  as 
the  nature  of  the  qualification  and  situation  and 
occupation  thereof  of  the  said  Bobert  Barbour 
herembef ore  set  out. 

By  indentures  ol  lease  and  release  dated  respec- 


tively the  12th  and  ISth  Jan.  1704,  and  made  between 
Dame  Sarah  Hewley  of  the  one  part  and  certain 
persons  therein  named  of  the  other  part,  the  said 
Dame  Sarah  Hewley  conveyed  unto  the  said  parties 
thereto  of  the  second  part,  and  their  heirs,  cer- 
tain lands,  tenements,  and  hereditaments  therein 
described,  situate  in  the  West  Biding  of  the  county 
of  York,  and  known  bv  the  name  of  the  Haya  Park 
estate^  to  the  use  of  the  said  Dame  Sarah  Hewley 
during  the  term  of  her  natural  life,  without  impeach- 
ment of  waste,  and  from  and  after  her  decease  to 
the  UM  of  the  said  parties  thereto,  their  heirs  and 
assigns  for  ever,  nevertheless  upon  the  trusts 
expressed  and  contained  in  and  by  a  certain  other 
indenture  made  between  the  same  parties,  and  dated 
the  Idth  Jan.  1704,  a  copy  of  which  said  last  men- 
tioned indenture  is  hereunto  annexed,  and  is  to  be 
taken  to  form  part  of  this  case. 

By  a  oertam  other  indenture  of  arrangement 
between  the  same  parties,  and  bearing  date  the  13th 
Jan.  1704,  the  said  Dame  Sarah  Hewley  granted, 
bargained,  sold,  assigned,  and  set  over  unto  the 
parties  thereto  of  the  second  part,  their  executors, 
administrators,  and  assigns,  certain  lands,  tene- 
ments, and  hereditaments  therein  described,  situate 
in  the  said  township  of  West  Ayton,  and  kno^wn 
by  the  name  of  the  West  Ayton  estate,  for  any 
estate  or  interest,  for  an^  term  of  years  then  unex- 
pired, which  she,  the  said  Dame  Sarah  Hewley,  in 
her  own  right  or  as  executrix  of  her  late  husband, 
or  as  administratrix  of  her  late  father,  then  had  in 
the  lands,  tenements,  and  hereditaments;  to  hold 
the  same  to  the  said  parties  thereto  of  the  second 
part,  their  executors,  administrators,  and  assigns,  foir 
the  residue  of  the  said  term  of  years  yet  unexpired, 
upon  trust  nevertheless  to  permit  and  suffer  the 
said  Dame  Sarah  Hewley  to  take  the  rents  and 
profits  thereof  during  her  life,  and  after  her  death 
to  the  use  of  the  said  parties  thereto  of  the 
second  part,  and  the  survivors  and  survivor  of 
them,  and  the  executors  and  administrators  of  such 
survivor,  nevertheless  upon  the  trusts  expressed  and 
contained  in  and  by  the  said  indenture  hereunto 
annexed. 

B  V  indenture  of  lease  and  release  dated  respeo- 
tivebr  the  4th  and  5th  July  1789,  the  fee  simple  of 
the  West  Ayton  estate  was  conveyed  to  the  then 
trustees  of  the  charity,  upon  the  trusts  contained 
and  expressed  in  and  by  the  said  indenture  here- 
unto annexed. 

By  an  order  of  the  Charity  Commissioners,  dated 
the  18th  March  1862,  the  legal  estate  in  the  said 
Haya  Park  and  West  Ayton  estates  was  vested  in, 
the  said  Bobert  Barbour,  Thomas  Barnes,  John 
Crossley,  John  Bemington  Mills,  Sir  Samuel 
Morton  Peto,  Bart,  and  James  Boss,  who  were  then 
and  still  are  the  trustees  of  the  said  charity. 

Therentslof  the  HayaParkestotesis2085ill4j.2dl 
per  annum;  that  of  the  West  Ayton  estate  is 
1542il  Os.  8dl  per  annum.  U  the  hi  per  annum  each 
trustee  is  entitled  to  receive,  and  actuallv  does  re- 
ceive, under  the  trusts  of  the  said  deed  of  the  18th 
Jan.  1704,  hereunto  annexed,  be  aiq[K>rtioned  be- 
tween the  two  ^estates  in  proportion  to  the  vearly 
rents,  issues,  siid  profits  derived  from  each,  the 
proportion  payable  out  of  the  West  Ayton  estate 
would  amount  to  the  sum  of  21  2s,  2d, 

Tlie  West  Ayton  estate  includes  116  acres  of 
woodland,  of  the  net  value  of  54t  per  annum. 

The  trustees  pay  the  rates  and  taxes  on  the  said 
woodlands,  whidi  are  rated  at  the  sum  of  54iL  per 
annum,  and  keep  the  gates  and  f enoes  in  repair. 
Such  timber  as  is  cut  on  the  woodlands  is  cut  by  the 
orders  of  the  steward,  who  is  the  servant  of  the 
trustees.  The  eatage  of  the  woodlands  is  let  to  Mr. 
Thomas  Darrell,  at  8iL  a-year.  There  is  a  gate  lead- 
ing into  the  woodlands,  which  is  locked  to  prevent 
trespassing,  and  the  key  is  kept  by  Mr.  I>arrelL 
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Mills  (app.)  v,  Cobb  (reap.) 


[C.  P. 


The  remainder  of  the  West  Ayton  estate  is  let  to 
fanners  in  the  usual  war. 

If  the  proportion  of  the  5/.  per  annum  received  hj 
each  trustee  out  of  the  West  Ayton  estate  is  to  be 
apportioned  between  the  woodlands  and  the  other 
lands  in  West  Ayton,  it  was  admitted  that  the  trus- 
tees had  not  405.  each  per  annum  out  of  the  wood- 
lands alone. 

The  first  objection  was  that  the  qualification  of 
the  trustees  (if  any)  was  as  owners  of  a  charge  on 
the  land,  whereas  they  had  claimed  as  the  equitable 
owners  of  the  land  itself,  and  that  I  could  not  amend 
the  description. 

I  found  that  the  claimants  intended  to  claim  for 
the  qualification  (if  SLOf")  which  they  possessed  under 
the  trust-deed,  and  deciaed  to  amend  the  description, 
if  necessary,  so  as  to  describe  the  qualification  (if 
any)  possessed  by  the  claimants  under  that  deed, 
provided  I  had  the  power  to  do  so ;  and  subject  to 
such  proviso  the  description  of  the  qualiflcation  is 
to  be  taken  to  be  amended  accordingly. 

The  following  gprounds  of  claim  in  writing  were 
handed  to  me  on  behalf  of  the  claimants : — 

1.  The  claimants  are  in  actual  occupation  of  the 
charity  estates  within  the  meaning  of  the  2  Will. 
4,  c.  45,  s.  18. 

2.  They  are,  at  any  rate,  in  actual  occupation  of 
the  woodlands,  which  are  (within  the  North  Riding) 
of  the  annual  value  of  54/. 

8.  They  obtain  the  qualification  by  virtue  of 
their  office. 

4.  Th^  are  at  law  joint  tenants  in  fee,  and  at 
the  same  time  they  are  cestuia  que  tnut  to  the 
extent  of  6/.  a-year  for  life.  They  are  eeshiis  que 
tnut  within  the  meaning  of  the  2  Will.  4,  c.  45, 
a.  28,  as  explained  bv  €  Vict.  c.  18,  s.  74. 

5.  If  it  be  considered  that  the  interest  of  the 
olaimants  is  (whether  a  rentcharge  or  not)  an 
interest  in  an  annuity,  and  not  a  direct  interest  in 
the  lands,  still  it  is  a  freehold  estate  of  the  clear 
yearly  value  of  40s.,  within  the  meaning  of  18 
Geo.  2,  c.  18,  and  is  not  interfered  with  by  the  18th 
section  of  2  Will.  4,  c.  45. 

I  held  as  follows  : — 

1.  That  the  claimants  were  not  in  the  actual 
possession  of  any  part  of  W^st  Ayton  estate  except 
the  woodlands. 

*  2.  That  they  were  in  the  actual  occupation  of  the 
.woodlands  as  trustees  'and  not  as  cestuis  que  trust ; 
and  that,  assuming  them  to  be  in  the  actual  occu- 
pation of  the  woodlands  as  cutuU  out  trust,  the 
sum  of  2/.  2s,  2d,  received  by  each  of  them  out  of 
the  rents  and  profits  of  the  West  Ayton  estate 
must  be  apportioned  between  the  woodlands  and 
•the  other  land  not  in  their  occupation,  in  which 
case  they  would  not  be  in  the  actual  occupation  of 
lands  of  the  annual  value  of  iOs,  each. 

8.  That  their  appointment  as  trustees  was  not  a 
promotion  to  an  office  within  the  meaning  of  the 
-9  Will.  4,  c  45,  s.  18. 

4.  That,  assuming  the  trustees  to  be  cestuis  que 
trust  within  the  meaning  of  the  6  Vict.  c.  18,  s.  74, 
inasmuch  as  they  were  only  entitled  to  5/.  per 
annum  fbr  life,  and  were  not  within  the  exceptions 
mentioned  in  the  2  WilL  4,  c.  45,  s.  18,  they  were 
not  entitled  to  a  vote. 

>  6.  That  the  2  Will.  4,  c.  45,  s.  18,  disqualified  the 
.grantees  of  annuities  and  rentcharges  for  life  under 
lOf.  per  annum,  unless  they  came  within  the  excep- 
tions therein  mentioned,  and  that  assuming  the 
claimants  to  be  grantees  of  such  annuity  or  rent- 
charge,  they  did  not  come  within  the  said  exceptions. 

I  therefore  struck  out  the  names  of  the  said 
B.  Barbour,  T.  Barnes,  J.  Crossley,  J.  R.  Mills, 
Sir  S.  Morton  Peto,  Bart.,  and  J.  Boss  from  the  said 
list. 

The  claimants  hate  duly  given  notice  of  their 


intention  to  appeal  against  this  decision,  and  I  there* 
fore,  by  virtue  of  the  6  Vict  c  18,  s.  44,  declare  that 
all  the  said  appeals  depend  upon  the  same  decision, 
and  ought  to  be  consolidated,  and  I  name  the  said 
J.  B.  Mills  the  app.,  on  behalf  of  himself  and  of  the 
said  B.  Barbour,  T.  Barnes,  J.  Crossley,  Sir  & 
Morton  Peto,  Bart,  and  J.  Boss,  and  I  name  WilUan^ 
Henry  Cobb,  the  resp.  If  the  court  shall  be  of 
opinion  that  the  claimants  are  entitled  to  vote  in 
respect  of  any  of  the  grounds  of  claim  above  stated, 
the  said  names  are  to  be  inserted  in  the  said  list 

The  following  were  the  trusts  declared  by  the- 
deed  of  the  18th  Jan.  1704:--That   the  trustees 
should  from  and  after  the  decease  of  the  said  Dame 
Sarah  Hewley  pay  and  satisfy  in  the  first  place,  out 
of  the  rents,  issues,  and  profits  of   the  premises 
respectively,  an  annuity  of  1001  per  annum  to  Lady 
Brownley  and  all   other  duties,  payments,  rents,, 
taxes,  and  charges  payable  out  of  or  charged  upon 
the  premises   or   any  part  thereof,  and  all  costs, 
charges,  and  expenses  whatsoever  which  the  tmsteea 
should  be  from  time  to  time  put  to  or  reasonably 
allow  or  expend  for  the  repair  of  the  premises  or 
coilecting  the  rents  or  in  performance  of  the  trusts, 
''and  also  the  sum  of  oL  apiece  yeariy  and  every 
year  to  each  and  every  of  the  trustees  for  the  thiie 
being ; ''  and  upon  trust  as  to  the  residue  to  pay 
such  sums  to  such  poor  and  godly  preachers  oi  the 
Gospel  and  poor  and  godly  widows  as  the  trustees 
for  the  time   being,  or  any  four  of  them,  should 
think  ^t,   and  sudi    sums   for   encouraging  the 
preaching  of  the  Qospel  in  such  poor  places  as  the 
trustees  should  think,fit,  and  such  sums  for  exhibi- 
tions for  educating  such  young  men  designed  for  the 
ministry  (never  exceeding  five  at  the  same  time)  as 
the  trustees  should  think  fit,  and  apply  the  surplus 
towards  relieving  godly  persons  in  distress.    It  was 
also  declared  that  the  trustees  should  elect  one  of 
their  number  yearly  to  act  as  treasurer,  and  that,  oa 
the  death  of  any  trustee,  the  survivors  should  elect 
another  to  supply  his  place. 

Manist^y  Q.  C.  {Anstie  with  him)  for  the  app^-r 
The    claimants    are  cestuU    que  trusty  having  an 
interest  of  5/.  a-year  each,  and  in  the  actual  pos* 
session  of  port  of  the  estates  sufficient  to  pay  them 
80/.  a-year,  though  they  are  not  in  the  actual  ooca- 
pation  of  the  rest    The  argument  on  the  other  side 
is,  that  as  they  are  trustees  of  both  estates,  and  the 
first  trust  is  to  pay  themselves  51.  a-year,  it  is 
incumbent  on  the  court  to  resort  to  the  doctrine  of 
apportionment,  and  see  how  mudi  is  due  from  each 
estate,  and  then  to  go  on  and  see  how  much  is  due 
from  the  woodlands  which  is  in  the  possession  of  the 
claimants.    I  submit  that  they  are  in  the  receipt  of 
5/.  a-year  out  of  land,  and  if  necessary  in  the  actual 
occupation  of  it,  and  it  is  quite  immaterial  that  they 
might  resort  to  the  rest  of  the  estate.    The  resp. 
wlu  probably  rely  on  the  case  of  West  v.  Robsony  3^ 
C.  B.,  N.  S.,  422,  which  is  against  me ;  but  I  say 
that  the  intention  of  the  Act  was,  tiiat  if  the 
claimant  was  in  receipt  of  only  40».  a-year  for  life, 
he  must  be  in  possession ;  but  why  diould  he  be 
disquaiified  because  he  can  resort  to  better  security? 
It  is  a  question  whether  it  was  the  intention  of 
2  Will.  4,  c.  45,  s.  18,  that  a  man  who  is  entitled  to 
40s.  a-year  shall  be  in  the  actual  occupation  of  thft 
land  out  of  which  it  issues,  or  only  in  the  actual 
enjoyment  of  the  40«.    Beading  the  word  **  tene- 
ment" as  including  rentcharge,  as  it  does,  being  in 
the  actual  occupation  of  such  a  tenement  must  mesa 
the  enjoyment  of  it    Then  it  will  be  said  that, 
though  the  claimants  are  in  the  actual  occupatioa 
of  the  woodlands,  they  were  only  so  as  trustees; 
but  all  that  the  Legislature  has  required  is,  that 
they  shall  be  in  the  actual  occi^tion  of  the  land. 
A  trustee  has  not,  as  such,  a  right  to  vote^  bat  it 
cannot  be  said  that  a  cestui  que  trust  in  tiie  actual 
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occi^ation  of  Ae  land  is  to  be  deprived  of  his  rote 
becMse  he  is  a  trustee. 

T.  E,  Chitty  for  the  Tesp.~It  is  submitted  that 
there  is  nothiDg  in  the  trusts  which  entitles  the 
trustees  to  occupy  as  cestuis  que  trust :  (^Anekof  v. 
Liwisj  K.  &  O.  Reg.  c.  86.)  [E&lb,  C.  J.— If  there 
was  only  the  woodlands,  would  they  not  be  in  pos- 
•esaon  f  ]  Oi^  quoad  the  ^L ;  they  are  in  possession 
ss  trustees.  [Willss,  J. — If  another  party  was 
trustee  they  would  haye  no  right  to  -possession  in 
letpect  of  the  5L]  Just  so.  It  would  be  yery 
iDconTenient  if  they  might  elect  to  receire  their  5/. 
out  of  any  portion  of  the  estates  they  thought 
proper.  [IGrlb,  C.  J.— If  a  man  has  lyL  a-year 
iMuing  out  of  a  number  of  estates,  may  he  not  take 
it  out  of  whicheTor  he  likes  ?]  Not  according  to 
the  case  of  Wett  r.  Robtcm ;  there  might  haye  been 
an  election  there,  and  I  submit  that  that  case  is  a 
coodusiye  authority. 

JfoRts/y,  Q.  C.  in  reply. 

Cur,  adv.  vuli. 

Nov.  20. — ^Erlb,  C.  J. — In  this  case,  which  was 
srgued  on  Saturday,  the  claimant  claimed  to  haye  a 
vote  for  the  Northern  Riding  of  York  by  reason  of 
baying  a  freehold  tenement  yielding  40s.  a-year  in 
the  puish  of  West  Ayton,  and  the  barrister  held 
that  he  was  not  qualified,  and  upon  this  appeal  the 
question  has  been  whether  he  is  qualified.  Many 
points  have  been  raised,  but  one  point  disposes  of 
the  daim  and  induces  me  to  uphold  the  decision  of 
the  reyislng  barrister,  namely,  that  he  had  not  40s. 
isamng  out  of  a  freehold  in  West  Ayton.  The  title 
to  the  lands  was  derived  from  a  grant  of  Lady 
Hewley,  and  by  that  grants  together  with  the  inter- 
Tention  of  the  Charity  Commissioners,  the  freehold 
in  the  lands  in  West  Ayton  and  the  Uaya  Park, 
estates  was  rested  in  the  appi  together  with  five 
other  persons  as  trustees.  The  lands^  the  freehold 
of  which  was  so  vested  in  them,  were  of  many  hun- 
dreds a-year  value;  but  each  of  those  trustees 
▼ss  a  trustee  to  psy  to  each  of  themselves  5/. 
per  annum  out  of  aU  Uiose  lands,  and  the  rJ^^«;»^^"*^ 
idaimed  to  be  in  the  actual  possession  of  a  part 
of  the  West  Ayton  estate,  namely,  the  wood- 
Uuids,  all  the  rest  of  the  lands  in  the  West  Ayton 
estate  and  all  the  lands  in  the  Haya  Park  estate, 
being  let  to  farmers  and  tenants.  Being  entitled  to 
61.  issuing  out  of  all  those  estates,  he  claimed  to 
have  40«.  issuing  out  of  the  woodlands,  because  he 
elected,  by  his  own  choice,  to  pay  himself  40<.,  that 
is  a  portion  of  the  al^  out  of  the  proceeds  from  the 
woodlands,  ol  which,  I  will  assume,  he  is  in  ihe 
actual  occupation.  But  with  respect  to  the  whole 
of  the  ol  issuing  out  of  the  entirety  of  all  the 
lands  charged  therewith,  he  haa  no  power  by  law  to 
laake  tiiat  to  be  issuing  out  ol  a  paort  ol  those 
Isnds  for  the  purpose  of  giving  himself  a  qualifica- 
tion to  vote  for  the  county.  He  makes  an  attempt 
to  say  of  that  51,  <*I  will  apportion  40s.  to  be 
issuing  out  of  the  woodlands,  and  by  reason  of 
being  entitled  to  the  40s.  issuing  out  of  the 
^'oodlands,  I  have  got  a  qualification :  **  ol  ap- 
portioned over  all  the  lands  would  not  leave 
40*.  to  be  issuing  out  of  the  woodlands.  I  think, 
therefore,  that  the  claim  fails  in  point  of  vaJue. 
Mr.  Chitty  brought  to  our  attention  some  other 
objections,  which  I  do  not  think  it  necessary 
to  go  into,  with  respect  to  his  occiq^tion  either  as 
trustee  or  cesttti  que  trwtt,  Tliere  arc  other  points 
'msde  in  the  ease,  but  this  one  is  fatal  to  tiie  chum. 
I  put  my  judgment  upon  that  point.  I  would  add, 
that  the  points  that  were  before  the  revising  bar- 
luter  are  disposed  of  by  him  with  remarksJt>le  clear- 
^^  and  precision,  and  I  could  not  do  better  than 
"Wopt  his  words.    I  have  expressed  these  grounds 


in  my  own  words,  and  I  do  not  intend  to  say  any- 
thing upon  the  other  points,  as  it  would  be  un- 


WiLLBS,  Btlbs,  and  Kbahito,  JJ.  concurred. 

Deeisiou  affirmed.  . 

Attorneys  for  the  app.,  Vizard,  Crowdie,  AnstUy 
and  Young, 

Attorney  for  the  resp.,  Henry  Smith, 

Tueadt^,  Nw.  20, 1866. 
BuoHT  (appb)  V.  Dbyehish  (re^.) 

Parliament — Notice  of  obfeetion — Deecription  of  objeQ- 
tor— Several  ^to— 6  Vict,  c  18,  s.  17,  sch,  B,  11. 

In  <Ae  borough  of  M.  there  are  fvoe  liste  oftfoters,  viz. : 
a  liet  of  freemen  for  the  whole  borough,  and  four  lists 
oj  oca^iers  in  four  eeveral  parishes  in  the  borough. 
An  objector,  whose  name  appeared  onhf  on  the  list 
of  freemen,  described  himaelf  in  his  mottce  of  objec" 
tian  as  *^  on  the  list  of  voters  for  the  parish  of  St. 
P.  in  the  said  borough,"  the  parish  of  St.  P.  being 
the  parish  in  which  he  resided: 

Held  that  the  noiice  was  insufficient. 

Tudball  V.  The  Town  Clerk  of  Bristol,  6  J/.  ^  G.  5, 
cgjproved  and  followed. 

At  a  court  held  on  the  16th  Oct.  1866,  before 
the  revising  banister  for  the  borough  ot  MaU 
don,  in  the  county  ol  Essex,  William  Dereniah 
objected  to  the  name  of  Edward  Bright  being  re- 
tained in  one  of  the  lists  of  persons  entitled  to  vote 
in  the  Section  of  members  for  that  borough  as  a 
freeman  thereol. 

Cask 

The  facts  of  this  case  are  as  follows :— There  are 
five  lists  of  voters  for  the  borough,  nimely,  the 
alphabetical  list  of  freemen  of  the  borough,  com- 
prising all  freemen  residing  within  the  boiovgfa,  or 
within    seven  miles    thereof;  the    list  of    oocu- 

Eiers  for  the  parish  of  All  Saints,  Maldon;  the 
St  of  occupiers  for  the  parish  of  Heybridge;  the 
list  of  occupiers  for  the  parish  of  St.  Peter's, 
M aldon ;  and  the  list  of  occupiers  for  the  parish  of 
St.  Mary,  MaMon. 

The  name  of  the  said  Edward  Bright  was  only 
inserted  and  published  <m  the  freemen's  list. 

The  name  of  the  said  William  Devenisfa  was 
also  duly  inserted  and  published  in  the  freemen's 
list  thus : 

"  Devenish,  William,  St.  Peter,  Maldon.** 

His  name  was  not  included  in  the  occupiers'  list 
for  that  parish. 

Beneath  the  signature  of  the  said  William 
Devenish  to  his  notice  of  objection  delivered  to  the 
said  Edward  Bright,  the  following  words  appeared, 
''Full  Bridge-street,  St.  Peter,  Maldon,"  and  at 
the  foot  of  the  notice,  ^'  On  the  list  of  voters  for 
the  parish  of  St.  Peter,  in  the  said  borough." 

It  was  objected  on  behalf  of  the  said  Edward 
Bright  that  such  notice  of  objection  was  insuffldent 
to  call  upon  him  to  prove  his  qualification,  inas- 
much as  the  said  Wuliam  Pevenish  had  not,  by 
such  notice,  stated  beneath  his  signature  that  ho 
was  upon  the  list  of  persons  entitled  to  vote  as 
freemen. 

I  decided  that  the  notice  of  objection  was  suffi- 
cient. 

For  the  said  Edward  Bright  it  was  thereupon 
admitted  that  the  right  to  have  his  nsme  retained 
upon  the  said  list  St  freemen  could  not  be  sup- 
ported ;  I  therefore  struck  it  out  of  such  list. 

Eight  other  persons  upon  tiie  freemen's  list  of 
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Toten  for  the  borough  had  also  been  objected  to, 
and  the  same  point  was  taken  to  the  inBuf&ciency 
of  the  notice  delivered  to  each  of  them,  as  stated  in 
the  fourth  paragraph.    The  names  of  those  eight 

girsons  are,  George  CUrk,  John  Basham,  Walter 
igbj,  Charles  Gill,  James  Pollej,  Nicholas  Todd, 
John  Turner,  and  James  Wager.  In  each  of  these 
eight  cases  I  also  decided  that  the  notice  of  objec- 
tion was  sufficient.  Their  claims  to  have  their 
names  retained  upon  the  list  of  freemen  could  not 
be  supported ;  I  therefore  struck  them  out  of  such 
list 

Notice  was  then  given  me  on  behalf  of  the  said 
Edward  Bright  and  the  eight  otl^r  persons  men- 
tioned in  the  last  paragraph^  that  they  were  desirous 
of  appealing  from  mv  decision,  and  inasmuch  as 
the  validity  of  the  claim  to  be  retained  upon  the 
freemen's  list  in  all  the  above-mentioned  cases 
depends  and  has  been  decided  by  me  upon  the 
same  point  of  law,  I  declare  that  the  appeUs 
against  my  decisions  ouffbt  to  be  consolidated,  and 
I  direct  that  the  said  Edward  Bright  shall  be  app. 
and  that  the  said  William  Devenish  shall  be  the 
resp.  in  such  consolidated  appeaL 

If  the  court  shall  be  of  opinion  that  my  decisions 
were  erroneous,  then  the  names  of  all  the  nine  apps. 
in  this  case  are  to  be  resUnred  upon  the  list  of  free- 
men, and  the  register  of  voters  for  the  said  borough 
cf  Maldon  is  to  be  altered  accordingly. 

WiUs  for  the  app.— The  question  is,  if  the 
objector  had  a  right  to  describe  himself  as  on  the 
lilt  for  one  of  the  parishes  instead  of  on  the  list 
of  freemen.  The  case  of  l\idbaU  v.  The  Town 
Clerk  of  Bristol,  6  M.  &  G.  6,  is  directly  in  point, 
and  that  case  lias  been  alluded  to  in  several  judg- 
ments, and  no  doubts  have  been  thrown  upon  it : 

Waiubjf  ▼.  iVlMUt,  1  Lnt  Beg.  0.  286 ; 
Edtwortk  V.  Famxr,  1  Lnt  Beg.  0.  667. 

The  Court  called  on 

Coohef  Q.  Cn  for  the  resp. — Am  there  is  no  appeal, 
this  court  will  review  thebr  decisions,  and  I  submit 
that  the  proper  construction  was  not  put  upon  tlM 
atotutein  the  case  of  IStdbaUr.  Tht  Town  Clerk  of 
Briitok  The  people  who  give  these  notices  have  not 
lawyers  always  by  them,  and  thoefore  forms  are 
given  in  the  statute ;  but  both  in  the  6  Vict.  c.  18, 
and  in  the  former  statute,  there  were  the  words  "  or 
to  the  like  eifect,"  but  in  the  form  those  words  are 
left  out  If  the  objector  is  to  alter  the  form,  how 
Is  he  to  do  it  ?  Why  is  he  to  give  more  information 
than  the  Act  requires  ?  He  has  given  his  place  of 
abode,  and  specified  what  parish  he  is  in ;  and  as 
the  revising  Munister  has  allowed  the  notice,  it  must 
be  taken  to  be  true.  The  effect  of  reversing  that 
decision  would  be  that  a  number  of  unqualified 
persons  would  be  allowed  to  remain  on  the  register, 
because  this  court  has  imported  something  into  the 
statute  which  the  Legislature  did  not :  (Samuel  v. 
Hitchmough,  82  L.  J.  55,  C.  P.)  [Btlbs,  J.— There 
is  a  Ust  to  which  this  description  literally  applies, 
smd  he  is  not  on  that  list]  In  one  sense  he  is,  as 
lie  is  a  freeman  in  that  parish.  I  submit  that  the 
oourt  have  no  jurisdiction  to  alter  what  the  statute 
requires,  and  that  the  case  of  TudbaU  v.  TU  Town 
Ckrk  of  Bristol  is  weakened  by  the  subsequent  case 
of  Sam^iel  v.  Hitchmough, 

WiOsf  in  reply,  was  not  called  upon. 

Erlb,  C.  J.^I  am  of  opinion  that  Titdbaffs  case 
is  precisely  in  point,  and  i  see  no  reason  for  dis- 
senting from  the  oianion  the  court  have  given  in 
that  case.  We  reverse  the  decision,  ther^ore,  by 
reason  of  that  authority. 


WiLLBS,  Btlbs,  and  KBATora,  JJ.  concurred. 

Jjectswn  TtvtnttU 

Attorneys  for  the  app.,  Dighjf  and  Son. 
Attorney  for  the  resp^  H.  Codd, 

HiXDB  (i^.)  V.  Chobltom  (resp.) 

Parliament — Countjf  vote — PeW'-'Tenement — 5  (Teo.  4, 

c  Ixiv. 

Trustees  appoixted  for  the  pwrpose  of  putting  down  and 
rebuilding  a  church  were  empowered  bg  the  5  Geo.  i^ 
c  Ixiv,  to  sell  and  dispose  oj  the  fee  sbvph  ojuf  inherits 
once  of  the  pews  or  seats  to  ang  of  the  inhabitants  or 
residents  within  the  chepeby,  ana  it  was  enacted  that 
from  and  after  the  execution  of  the  conveganoe  suck 
pews  or  seats  should  be  vested  tn  the  purchasers,  their 
heirs  or  assigns  for  ever,  and  might  be  sold  bg  thepnh 
prietors  to  ting  other  inhabitants  or  residents,  but  that 
if  the  owner  of  angpew  should  die  and  the  pew  shtmU 
not  descend  to  an  inhabitant  or  resident,  then  it  shoM 
revest  in  the  trustees,  who  might  resell  it. 

The  form  of  the  convMonce  aiven  in  the  statute  granted 
the  pew  to  the  purchaser,  his  heirs  and  assigns,  to  hold 
the  same  to  him,  his  heirs  and  assigns,  for  ever.  The 
app.  purchased  a  pew  of  a  person  who  hadpurchased 
it  of  the  trustees,  and  let  it  for  more  than  40s. 
a^gear: 

Held,  that  it  was  not  the  intention  of  the  Act  to  take 
the  freehold  out  of  the  rector  and  vest  it  in  the 
trustees;  that  a  person  who  purchased  a  pew  onhf 
acquired  tiie  right  to  use  it  during  service,  and  that 
the  app.  therefore  did  not  acquire  a  vote  for  the 
countg  bg  rta»on  that  his  pew  was  worth  40s.  par 
annum. 

This  was  an  ^^peal  from  a  decision  of  the 
revising  barrister  for  the  southern  division  of  Lan- 
cashire. 

Case. 

At  a  court  held  for  the  revision  of  the  list  of 
voters  for  knights  of  the  shire,  held  at  Oldham,  in 
and  for  the  southern  division  of  the  county  of  Lan- 
caster, on  the  9th  Oct,  and  by  adioumment  at  a 
court  held  at  Manchester  in  ana  for  the  ssid 
southern  division  on  the  27th  Oct  1866,  before  m€v 
one  of  the  barristers  appointed  for  the  said  revisioDi 
Frederick  Clayton  duly  objected  to  the  following 
claim  to  be  entitled  to  vote  in  respect  of  proper^ 
wiUdn  the  township  of  Oldham : 


Kame 

of 

tba  Voter. 

Flaoeof 
Abode. 

Katareof 
Qoallfloatlflo. 

Street,  Lane,  or  otbcr 

like  place,  tc, 

or  Name  of  toe 

Propert7,aQi 

Bamford, 
Jolu. 

Waterloo^ 

FiMhold 
Few. 

NaSa^OentnAUe, 
Oldham  Pariefa  OhurA- 

The  pew  was  in  the  body  of  the  church  or  parochial 
chapel-of-ease  of  Oldham,  within  the  parish  of 
Frestwich-cum-Oldham,  which  had  been  rebuilt 
under  and  hy  virtue  of  an  Act  of  Parliament  (locslf 
personal,  and  public)  of  the  5  Geo.  4,  c.  hdv., 
mtituled,  "  An  Act  for  taking  down  and  rebuild- 
ing the  body  of  the  church  or  ancient  parochial 
chapel-of-ease  of  Oldham,  within  the  parish  of 
Prestwich-cum-Oldham,  in  the  county  palatine  of 
Lancaster,  for  providing  additional  buxial-groond, 
and  for  equalising  the  dmrch-rates,  and  for  other 
purposes,"  a  copyof  whidf  is  to  accompany  and  farm 
part  of  this  case.    • 

By  that  Act,  after  reciting  (inter  aKa)  that  the 
church  or  ancient  parochial  (£i^l-of-ease  of  Old- 
ham, within  the  pariah  of  Prestwich-eum-Old&sni, 
and  the  tower  thereof,  were  by  lapse  of  time  beoomo 
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yeiy  ruinous  and  decayed,  and  the  said  church  was 
not  suflicientlj  large  for  the  accommodation  of  the 
inhabitants  of  the  said  chapelry,  and  that  it  was 
expedient  that  the  body  of  the  said  church  should 
be  taken  down,  and  Uiat  in  lieu  Uiereof  a  new 
church  on  an  extended  site  and  of  larger  dimensions 
should  be  erected,  and  reciting  tiutt  the  Bey.  James 
Lyon  Clerk,  M.A.,  as  rector  of  Prestwich-cum- 
Oldham,  was  the  patron  of  the  said  church  of 
Oldham ;  it  was  (bj  sect  1)  enacted  that  the  rector 
of  Prestwich-cum-Oldhamfor  the  time  being,  aod  the 
curate  and  churchwardens  for  the  time  being  of  the 
said  church  of  Oldham,  together  with  certain 
persons  in  the  Act  named,  and  their  successors, 
should  be  trustees  for  carrying  the  Act  into  execu- 
tion, and  the  trustees  were  thereby  empowered 
(sect  20)  to  pull  down  the  body  of  the  then  present 
church,  or  such  part  or  parts  thereof  as  they  might 
think  proper,  and  by  sect  21  to  enlarge  the  site 
thereof,  and  to  rebuild  the  same  of  lai^ier  dimen- 
sions with  additional  gallery  in  the  situation  of  the 
then  present  church,  aod  to  erect  and  set  up  (inter 
Wja^soch  pews,  seats,  galleries,  and  conyenienoes  as 
to  the  said  trustees  should  seem  right  and  proper. 
And  it  was  thereby  further  enacted  (sect.  24) : 

Tbftl  Uw  fl«id  Junes  Lyon,  the  then  rector,  *nd  hie  rao- 
eMMra,  rectors  for  the  time  being  of  the  pariah  of  Praetwich- 
emn-Oldhem,  etaoold  oontlnne  to  be  the  reotore  of  the  Mid 
dnireh,  to  be  reboUt  by  rirtoe  of  the  Act,  in  like  manner 
ea  in  the  old  or  then  present  chnroh. 

And  It  was  thereby  also  enacted  (sect  27) : 

That  Ae  body  of  the  chorch  to  be  reboilt  by  rlrtae  of  that 
Act  ahoold,  when  the  same  ahoold  be  built  and  oompleted, 
Xm,  from  thenceforth  for  erer,  called  and  known  by  the  name 
oi;  and  to  all  intents  and  porposes  be,  the  church  of  the 
parochial  ohapelxy  of  Oldham. 

And  it  was  tiiereby  further  enacted  (sect  30) : 

That  when  the  body  of  the  said  church  should  be  erected 
sad  completed,  and  such  pews  and  seats  as  were  Intended 
lo  be  erected  therein,  or  the  galleries  thereof,  should  be 
Ihrfshed,  the  aald  trustees  should  allot  and  appoint  an  equal 
number  of  pews  and  seats  therein  to  the  several  proprietors 
or  parsons  who,  at  the  time  of  such  allotment  or  i4>pomtment 
respectlTely,  would  haye  been  entitled  to  pews  and  seats  in 
the  then  present  chureh,  or  the  galleries  thereof,  or  in  ttie 
aobial  receipt  of  the  rents  and  profits  thereof.  And  after 
such  allotment  the  trustees  were  required  to  set  out  and 
upropriate  In  the  body  of  the  said  new  church  such  a  number 
ci  seats  as  should  afford  ample  proyision  for  the  decent  and 
suitable  accommodation  of  all  persons,  of  what  rank  or 
degreelsoeTer,  who  might  be  entitled  to  resort  to  the  same,  and 
whose  droninstanoes  might  render  them  unable  to  pay  for 
each  accommodation.  And  the  remainder  of  the  pews  or 
seats  to  be  erected  or  made  by  rlrtae  of  the  now  reciting 
Act  should  be  leased  or  demisea,  sold  or  dinposed  of  by  the 
fimstees  in  manner  thereinafter  mentioned.  And  all  the 
new  pews  or  seats  which  should  be  allotted  to  the  scTcral 
propnstors  or  persons  so  entitled  to  pews  or  seats  in  the  then 
preeent  church  or  the  galleries  thereof,  should  be  held  and 
enjoyed  by  such  propifetors  or  persons,  their  heirs,  execu- 
ton,  edminlstratora  successors,  and  assigns.  In  the  same  and 
in  as  fnll  and  ample  a  manner  as  the  then  present  pews  or 
seats,  in  lien  of  wnlch  suchkaew  pews  or  seats  should  be  so 
sUotled,  were  or  ought  to  be  neld  and  enjoyed  respectirely. 

And  it  was  thereby  further  enacted  (sect.  81) : 

That  it  should  be  lawful  for  the  tmstees,  either  by  public 
anetton  or  prirate  contract,  to  lease  or  demise  such  or  so  many 
of  the  said  pews  or  seats  in  the  body  of  the  said  church  (not 
otherwise  appropriated  in  pursnanee  of  that  Act)  as  to  them 
ihonld  seem  meet  for  any  term  of  years,  not  exceeding^  three 
iear%  to  any  person  or  persons  being  inhabitants  of  or  i«sl- 
mnts  within  the  said  parochial  chapeiry  of  Oldham,  willing  to 
tike  the  same  pews  or  reats  respeetiye^ ;  and  at  any  time  or 
thnes  (subject  to  any  such  lease  or  demise)  to  sell  and  disjpose 
of  the  fee  sunple  and  inheritance  of  snon  or  so  many  of  the 
■aid  pews  or  seats  in  the  body  of  the  said  church  as  should  not 
be  leased  or  demised  as  they  the  trustees  should  think  fit, 
BBto  sny  person  or  persons,  being  inhabitantB  of  or  residents 
within  the  said  parochial  chapeliy  of  Oldham,  willing  to  take 
or  become  the  purchasers  of  the  same  pews  or  seats  respec- 
tirely; and  every  such  lease,  being  signed  by  three  or  more 
of  the  said  tmstees  and  by  the  leaaee,  should  be  good,  ralid 
iod  effectual  to  lease  and  demise  such  pews  or  seats  to  such 
hihabitants  or  residents  without  any  faculty  or  other  instru- 
aent  whatsoerer;  and  tram  and  after  the  execution  of  such 
eonTeyanoe  as  was  thereinafter  directed  of  such  pews  or  seats 
as  ahould  be  sold,  such  pews  or  seats  should  be  rested  In  the 
purchaser  or  purchasers  tbereof  ,  and  his.  her,  or  their  heirs  and 
uaigns  for  erer,  and  should  and  mignt  thereafter  be  sold, 
WBtejed,  derised,  or  otherwise  paited  with  or  disposed  of  by 
«•  proprietor  or  proprietors  theieof  for  the  time  being  to  any 


other  person  or  personl  beln«  inhabitants  of  or  residents 
within  the  ssid  parochial  chapeiry  of  Oldham,  subject  only  to 
the  payment  of  the  rents  reserred  in  respect  of  such  pews  or 
seats,  and  to  the  rules,  rates,  or  impositions  to  which  the  same 
pews,  or  seats,  or  the  owners  thereof,  should  or  might 
beoome  liable  In  pursuance  of  that  Act,  and  it  should  not  be 
lawful  for  anr  purchaser  or  owner  of  any  such  pews  or  seats 
so  to  be  sold  by  rirtne  of  that  Act  to  sell,  oonrey,  let;  assign, 
derlse,  dispose  of,  or  bequeath  the  sune  to  or  for  any  person 
or  persons  not  being  an  inhabitont  of  or  resident  within  the 
said  parochial  chapeiry,  but  that  all  such  last-mentioned  sale, 
oonrerance,  leases,  ssslgns,  derises,  and  bequests,  if  any, 
should  be  null  and  rold,  and  when  any  purchaser  or  owner  of 
any  such  pew  or  seat  sold  or  conTeyed,  asdgned  or  leased,  or 
demised  by  rirtne  of  that  Act  should  die,  and  such  pew  or 
seat  should  not  thereupon  descend  or  go  to  some  person  behig 
an  Inhabitant  or  resident  within  the  said  parochial  ch^iefay, 
then  erery  such  last-mentioned  pew  or  seat  should  descend  or 

£)  to  the  trustees  acting  in  the  execution  of  the  now  redtfng 
St  and  be  rested  in  them,  and  should  and  might  be  let  or 
sold  by  them  in  manner  therein  provided  respecting  the  leas- 
ing and  sale  of  pews,  or  in  case  the  functions  of  the  trustees 
should  hare  ceased,  then  such  pew  or  seat  should  descend  or 
go  to  the  chnrehwardens  of  the  said  parochial  chapeiry,  and 
should  be  rested  in  them,  and  should  and  might  be  by  them 
let  or  sold  and  conreyed  to  any  such  InhabitantB  or  residents 
aforesaid,  and  subject  to  the  feame  or  the  like  prorlaions  there- 
inbefore made  relative  to  the  letting  and  sale  of  pewa 

And  it  was  thereby  declared  that  the  moneys  to 
arise  by  such  leases  and  sales  should  be  applied  for 
the  purposes  of  the  Act,  and  all  moneys  to  be 
receired  by  the  churchwardens  as  aforesaid  should 
be  applied  for  or  towards  the  same  purposes  as  the 
church-rates  for  the  said  parochial  cluipel  were 
applied. 

The  form  of  conyeyanoe  by  the  trustees  of  pews 
or  seats  is  giyen  in  sect  82,  and  it  purports  to  grant 
unto  the  purchaser,  his  heirs  and  assigns,  all  the 
pews  solo,  and  all  the  right,  title,  and  interest  of 
the  trustees  to  and  in  the  same,  to  hold  the  same  to 
the  purchaser,  his  heirs  and  assigns  for  eyer.  And 
it  was.  declared  that  such  conyeyanoe  should  be 
good,  yalid,  and  effectual,  to  all  intents  and  pur- 
poses whatsoeyer,  and  against  all  and  eyeiy  person 
and  persons  whatsoeyer. 

The  pew  in  question  had  been  sold  and  conyeyed 
for  a  considerable  consideration  by  the  trustees  to 
an  inliabitant  of  the  said  chapeiry,  of  whom  the 
claimant,  also  an  inhabitant  of  the  said  chapeiry, 
had  purchased  the  same.  The  claimant  dia  not 
occupy  the  pew  by  himself  or  his  family,  but  let 
sittings  therein;  at  rents  yarying  from  10s.  to  155. 
per  annum  to  yarious  persons,  mostlyinhabitants  of 
the  said  chapehy,  but  some  not  The  rents  thus 
receiyed  by  the  claimant  for  the  pew  exceeded  iOs. 
a-year. 

ao  eyidenoe  was  adduced  that  before  the  passing 
of  the  Act  the  soil  and  freehold  of  the  body  of  the 
old  church,  or  of  the  site  of  the  new  church, 
which  was  the  same  as  that  of  the  old,  was  in  any 
other  person  than  the  rector  of  the  parish,  and  i 
found  that  such  soil  and  freehold  still  remained  in 
him,  unless  the  said  Act  and  the  said  conyeyanoe 
of  the  said  pew  had  had  the  effect  of  diyesting  the 
soil  and  freehold  of  that  portion  of  the  church 
whereon  the  said  pew  stood  out  of  the  said  rector, 
and  yesting  the  same  in  the  claimant 

On  behaUf  of  the  claimant  it  was  contended,  first, 
that  the  portion  of  the  church  itself  of  which  the 
pew  consisted  was  land,  and  that  a  base  fee  simple 
therein  was  yested  in  the  claimant  by  yirtue  of  the 
grant  under  the  powers  of  the  Act  of  Parliament 
uom  the  trustees,  among  whom  were  the  rector  of 
the  parish  and  tiie  curate  of  the  parochial  chapel ; 
secondly,  that  if  not  land,  the  pew  and  the  rents  or 
payments  for  sittings  therein  must  be  considered  a 
freis  tenement)  as  bdng  a  profit  arising  out  of  land, 
and  therefore  within  the  meaning  of  the  8  Hen.  6, 
c  7,  and  therefore  entitling  the  claimant  to  yote. 

On  the  other  hand  it  was  contended  by  the  objector, 
first,  that  the  soil  and  freehold  of  the  whole  body  of 
the  church  still  remained  in  the  rector  or  curate, 
and  that'  the  grant  by  the  trustees  under  the  statute 
conyeyed  no  other  right  or  interest  in  any  part  of 
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the  said  aite  or  fabric  of  the  church  than  did  the 
allotmeDt  of  a  pew  in  a  pariah  church  to  a 
pariahioner  for  the  use  of  himself  and  his  family  bj 
virtue  of  a  faculty ;  secondly,  that  the  right  to  or 
property  in  such  pew  or  seat  so  granted  or  con- 
•  Tej^  (such  pew  or  seat  not  being  appurtenant  to 
any  house)  was  only  an  easement,  and  there- 
fore no  qualification,  and  that  the  claimant  had  not, 
under  the  Act  of  Parliament  before  referred  to,  anr 
further  or  greater  power,  right,  or  property  in  such 
pew  or  seat  than  he  had  previously  by  the  common 
law ;  and,  thirdly,  that  the  clsiniant*s  interest  in  the 
pew  could  not  be  considered  a  free  tenement  within 
the  meaning  of  the  8  Hen.  6,  c.  7,  because  it  was  not 
a  right  to  any  profit  of  the  land,  but  at  most  only 
-  the  easement  for  the  claimant  and  his  family  to  ait 
in  the  pew  during  Divine  service,  with  the  statutory 
power  of  transferring  the  enjoyment  of  that  ease- 
ment far  a  valuaUe  consideration,  either  for  ever  or 
for  a  term,  to  any  other  inhabitants  of  the  parish. 

I  was  of  opinion  that  the  claimant  had  a  freehold 
interest  of  inheritance  in  the  nature  of  a  base  fee  in 
the  pew,  and  that  he,  in  fact,  derived  about  40s.  a 
year  therefrom ;  but  that  the  soil  and  freehold  of 
the  whole  body  of  the  church  still  remained  in  the 
rector,  and,  consequently,  that  neither  the  said  pew 
nor  the  claimant's  interest  therein  was  his  free  land. 
I  was  also  of  opinion  that  the  claimant's  right  and 
interest  in  the  pew  was  not  a  free  tenement  within 
the  meaning  of  the  statute  of  8  Hen.  6,  c  7,  but 
only  an  easement  fsimiiar  to  a  pew  enjoyed  by 
virtue  of  a  faculty  oy  an  inhabitant  in  the  body  of 
any  parish  church),  transferable  indeed  to  other 
inhabitants  of  the  dhapelry,  under  the  provisions  of 
the  Act,  without  any  faculty  being  necessary. 

I  therefore  disaUpwed  the  claim,  and  erased  the 
claimant's  name  from  the  list.  The  question  in- 
volved being  very  nice,  and  the  owners  of  pews 
having  for  some  years  past  been  allowed  to  stand 
upon  the  register,  I  thought  it  a  fit  case  for  the 
opinion  of  the  Court  of  Common  Pleas. 

If  the  court  flhall  be  of  opinion  that  the  said  pew 
and  the  claimant's  interest  therein  was  neither  such 
free  land  or  free  tenement  as  to  entitle  him  to  vote 
on  the  election  of  knights  of  the  shire,  then  his 
'  name  is  to  remain  erased ;  but  if  the  court  shall  be 
of  opinion  that  the  said  pew  and  the  claimant's 
interest  was  such  free  land  or  tenement  as  to  entitle 
'  him  to  vote,  then  his  name  to  be  restored. 

It  appearing  to  me  that  the  validity  of  the 
following  claims  to  be  entitled  to  vote,  and  also  of 
the  rights  of  the  following  persons  to  remain  on 
the  register  of  persons  entitled  to  vote  in  respect 
of  propertv  situate  within  the  said  township  of 
Oldham,  determined  by  me  against  such  last- 
mentioned  claims  and  rights  at  the  said  court 
held  on  the  27th  Oct.,  depends  and  has  been 
decided  by  me  upon  the  same  points  of  law,  and  the 
parties  dissatisfied  with  my  decision  thereon  having 
given  notice  of  their  intention  to  appeal  therefrom. 
I  declare  that  the  appeals  against  such  last- mentioned 
decisions  ought  to  be  consolidated  with  the  api>eal  in 
the  before-stated  case  of  John  Bamford;  and  the 
names  of  the  claimants  and  persons  on  the  said 
register  of  persons  entitled  to  vote  in  such  election 
hereinafter  mentioned  are  to  remain  erased  from  the 
said  lists  respectively,  or  to  be  restored  thereto, 
according  as  the  name  of  the  said  John  Bamford 
remains  erased  from  the  said  lists  of  claimants  or  is 
restored  thereto. 

Joshua  WiUimns,  Q.  C.  (of  the  Equity  Bar)  for  the 
app. — ^The  claim  depends  on  the  wording  of  the  Act ; 
if  it  had  been  the  ordinary  case  of  a  prescriptive 
right  to  a  pew,  it  would  bo  a  mere  easement,  but 
the  authorities  which  may  be  cited  on  pews  gene- 
rally are  beside  the  question.  The  effect  of  the  Act 
is  to  Test  the  iriiole  church  in  the  trustees  as  a  free- 


hold of  inheritance,  and,  if  necessary,  to  incorporate 
the  trustees  so  as  to  enable  them  to  hold  the  pro- 


'^K* 


Qmatrvalon  of  the  Ricer  Tcm  v.  Atih^  10  B.  ft  C. 
849; 

Ex  parte  The  Neuport  Manh  Thatees^  16  Sim.  846L 
But,  wBeUier  they  are  a  corporation  or  not,  it  is 
clear  that  they  have  power  to  sell  the  pews  in  the 
body  of  the  church,  and  a  form  of  conveyance  is 
given  in  the  statute^  the  effect  of  which  is  to  v.est 
tile  property  in  the  grantee.  Every  grant  is  con- 
strued most  strongly  against  the  grantor,  and  so 
words  could  be  stronger  than  those  used  in  this  con- 
veyance. [WiLLBS,  J. — ^Do  you  mean  to  aay  that 
it  vests  the  whole  property  in  the  soil  in  the  grantee, 
so  that  he  may  maintain  trespass,  and  may  sit  there, 
sleep  there,  or  keep  his  ass  these  ?]  I  apprehend 
he  might  maintain  trespass.  There  may  be  a  free- 
hold in  a  covered  chamber : 

Co.  lit  48  bu ; 

Elliott  OD  Begistnttion,  81  and  32. 
An  easement  in  gross  cannot  be  granted  to  a  man 
and  his  heirs  and  assigns  for  ever.  [Wilixs,  J.->- 
No^  you  cannot  do  that,  as  it  would  not  bind  tlie 
assignee,  but  you  might  grant  a  fishery  to  a  man 
and  his  heirs  and  assigns  for  ever.]  Tiiat  is  a 
profit  a  prendre,  but  I  submit  you  oould  not  grant 
such  an  easement  as  this  is  said  to  be.  The  Act 
uses  the  words  ^* fee  simple"  and  "inheritance;" it 
must,  therefore,  be  a  tenement,  which  is  the  word 
used  in  the  8  Hen.  6,  c  7.  An  interest  in  a  part  of 
a  building  is  sufficient  if  there  be  a  hiMifsflflial 
occupation :  {Roberts  v.  Perdvalj  18  C.  B.,  N.  S.,  3«.) 
The  Act  gives  a  power  of  re-entry,  and  how  could 
the  trustees  re-enter  and  take  possession  of  thft 
which  they  had  not  parted  with  ? 

MelUah,  Q^  C.  (^HoUea^  with  him)  for  the  r^.— 
The  question  is,  whether,  on  the  true  construction  of 
the  statute,  the  pews  themselves  are  vested  in  the  trus- 
tees and  pass  by  their  grant,  or  if  it  means  anything 
more  than  the  right  to  sit  in  the  pew  and  occupy  it 
during  service.  It  is  clear  that  at  common  •law 
no  one  could  have  a  right  to  a  pew  except  as  appur- 
tenant to  a  house.  The  theory  is,  that  the  lora  of 
the  manor  built  the  church  and  reserved  a  part  of 
it  for  himself  in  which  it  seems  he  might  have  a 
freehold  (  Ckurion.  v.  Frewen,  14  L.  T.  Bep.  N.  S.  105), 
which  is  the  only  case  in  which  tiie  freehold  ooold 
be  in  any  one  but  the  rector.  If  the  freehold  in 
the  pews  is  in  these  persons  they  are  entitled  to 
possession  at  all  times,  and  to  do  what  they  like 
with  them.  The  main  object  of  the  Act  was 
'  merely  to  take  down  the  old  church  and  build  a 
new  one,  and  it  could  never  have  been  intended  to 
alter  the  general  ecclesiastical  law.  In  allotting 
pews  to  persons  who  had  pews  in  the  old 
church  the  statute  says  (sect.  SO)  that  they 
are  to  hold  them  in  as  full  and  ample  a  man- 
ner as  those  in  lieu  of  which  they  are  allotted; 
that  cannot  mean  that  they  are  to  have  the  free- 
hold, but  only  the  right  to  sit  there  during  service, 
and  that  would  satisfy  the  words  of  the  convey- 
ance. The  defi  nition  of  "  hereditament "  in  0>.  Lit 
19  b,  seems  to  imply  that  there  may  be  a  heredi- 
tament which  goes  to  the  heir,  and  is  not  a  tene- 
ment, and  if  £ere  cannot  at  common  law  be  an 
easement  in  gross  which  goes  to  the  heir,  that  is  a 
strong  argument  that  it  should  be  created  bj 
statute: 

WilUcuHSy  in  reply,  cited 
Ackrcyd  Y.  Smith,  10  0.  B.  164  ; 
8b«pherd'B  Touohstone,  p.  289. 

Erle,  C.  J. — ^I  think  that  the  decision  of  Uie 
revising  barrister  was  right,  and  that  the  proprietor 
of  pews  in  this  church  did  not  acquire  a  vote 
for  the  county  by  reason  that  the  pew  was  wofth 
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40».  per  annmn.  To  haye  a  ri^ht  to  use  the  pew  is 
all  that  is  granted  to  the  claimant  and  his  hein. 
The  question  is,  whether  the  statute  authorising  the 
trastees  to  grant  the  pew  to  a  man  and  his  heirs 
intended  to  create  a  neehold  tenement  within  the 
statute  Hen.  6  and  the  statute  WilL  4  relating  to 
the  franchise  for  YOting  for  members  of  Parlia- 
ment? I  think  it  did  not.  The  purpose  of  the 
statute  is  to  raise  funds  which  were  required  for 
polling  down  and  rebuilding  the  church  ox  Oldham, 
and  there  are  provisions  made  for  these  two  pur- 
poses. A  great  many  rights  and  interests  are 
created  by  the  statute  whi(^  bear  on  ecclesiastical 
considerations,  and  which  in  a  great  measure 
depart  from  many  of  the  principles  of  the  common 
law.  Howerer,  Parliament  is  omnipotent,  and  we 
are  to  construe  the  provisions  made  according  to 
what  we  gather  to  have  been  the  intention  of  the 
stitute^  and  the  purpose  is  to  pull  down  the  one 
church  and  rebuild  the  other.  But  I  see  that  the 
section  saves  whatever  the  rights  are  to  the  trus- 
tees. The  right  of  the  rector,  by  sect.  24,  is  that 
the  present  rector  and  his  successors  shall  continue 
to  be  the  rectors  of  the  said  church  to  be  rebuilt  or 
erected  in  like  manner  as  of  the  old  one.  Now  it 
is  perfectly  clear  that  the  freehold  of  the  church 
was  in  the  rector  of  Oldham,  and  the  freehold  of 
the  new  church  continues  in  the  rector  for  the  time 
being  by  express  enactment  Then  there  are  sec- 
tions vesting  the  materials  of  the  old  church  and^f 
the  new  dnuch  and  the  tower  of  the  church  in  the 
trustees,  which,  to  my  mind,  are  to  be  construed 
with  reference  to  the  purpose  of  the  Act.  The 
tower  of  the  church  is  to  come  down,  and  all  the 
stone  and  bricks  and  materials  are  vested  in  the 
trustees.  Then  the  pews  are  to  be  disposed  of. 
Under  the  7th  section  the  trustees  have  granted 
a  pew  to  the  claimant  and  his  heirs  and  assigns,  and 
it  has  been  elaborately  argued  by  Mr.  Williams  that 
it  must  be  a  tenement  worth  40s.  I  think  the  grant 
of  a  pew  is  to  be  taken  with  reference  to  the  whole 
purpose  of  this  Act,  and  that  it  meant  to  give  the 
nae  of  a  part  of  the  church,  which  was  a  known  use 
at  the  time  when  this  statute  was  passed,  and  to 
enable  the  person  who  was  the  proprietor  of  a  pew 
to  go  to  a  certain  part  of  the  church  and  attend 
Divine  worship ;  and  it  gave  no  other  right  than 
that.  The  30th  section  is  dedsive  to  my  imnd  that 
the  statute  intended  *^pew  "  in  the  sense  that  I  speak 
of,  because  the  claimant  is  the  purchaser  of  a  new 
right  to  the  pew  under  the  trustees  after  the  church 
is  rebuilt ;  but  under  sect.  30  the  rights  of  the  pro- 
prietors of  pews  in  the  old  church  are  disposed  of, 
and  the  proprietors  of  pews  in  the  old  church  are 
to  have  pews  allotted  to  them  in  the  new  church. 
By  that  section  they  take,  as  far  as  it  will  go,  the 
same  right  in  the  pew  that  they  had  in  the  old  time, 
only  they  have  a  longer  interest,  a  disentailable 
interest  in  it ;  and  I  think  the  new  pew,  to  be  dis- 
posed of  under  sect.  31,  wouM  convey  the  same 
Tights  to  the  persons  who  bought  them  of  the 
trustees  as  the  proprietors  of  the  old  pews  had : 
they  may  go  to  the  pews  for  the  purposes  of  Divine 
worship,  but  they  cannot  grant  the  freehold,  or  any 
light  to  desecrate  the  church,  and  any  party  doing 
to  is  to  be  made  liable  to  a  penalty  if  a  part  of  it  is 
carried  away.  It  could  not  be  gravely  contended 
that  a  man  had  a  freehold  in  a  pew,  and  would  have 
a  right  to  use  it  for  secular  and  temporal  purposes,  and 
I  am  very  dear  that  there  was  no  such  right.  There 
is  a  very  much  longer  interest  created  in  the  pew, 
and  it  may  be  that  many  persons  would  give  a  larger 
sum  of  money  where  there  was  an  entire  interest  in 
a  pew  than  for  a  portion  of  a  pew  from  year  to  year, 
or  a  right  to  a  pew  that  might  be  revoked  at  a  short 
notice.  That  which  is  sold  is  the  right  to  use  the  pew. 
It  is  that,  or  else  it  is  nothing,  but  it  is  the  rigfati  have 
vpokeu  of  with  a  long-con^raed  interest.   It  la  idle 


to  contend  that  it  is  a  fee  simple,  though  it  is  to  the 
heirs  and  assigns  for  ever,  because  every  one  of  these 
interests  are  limited  to  the  grantees  so  long  as  they 
shall  be  parishi^ers.  If  thejr  go  out  of  uie  parish 
the  right  desoenoing  to  the  heir  is  at  an  end ;  the 
right  does  not  descend,  and  it  is  null  and  void ;  and 
so  the  assignment  of  the  right  to  a  non-parishioner 
becomes  null  and  void.  The  churchwardens  may 
dispose  of  it,  and  that  takes  away  entirely  the 
notion  of  creatinga  freehold  of  inheritance  in  a  pew 
of  the  church.  The  church  is  a  place  of  worship 
for  the  inhabitants  and  parishioners,  and  the  inten^ 
tion  of  the  statute  is  declared  in  the  plainest  terms 
by  saying,  ''This  permanent  interest  you  the 
parishioners  may  have  to  you  and  your  heirfi 
occupying  lands  in  this  parish,  and  continuing  to 
do  so."  That  may  be  one  thing,  but  it  is  not  witMn 
the  power  of  the  trustees  to  erant  these  pews  for 
the  purpose  of  making  votes  for  the  county.  They 
are  simply  for  the  parishioners  to  use  for  Divine 
worship,  not  giving  them  a  tenement  from  which 
they  might  expect  40s.  a-yeax  within  the  meaning 
of  the  statute  of  Hen.  6.  I  am  of  opinion  that  the 
decision  of  the  revising  barrister  is  right. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  think 
it  has  been  demonstrated  that  the  effect  of  the  Act 
of  Parliament  was  not  to  create  a  new  pew  right, 
except  in  one  particular,  and  in  that  jMirticular  not 
altogether  a  new  pew  right.  The  intention  of  th^ 
Act  was  merely  to  enable  the  trustees  to  do  what 
might  have  been  done  under  a  faculty,  and  then  the 
effect  of  annexing  the  enjoyment  of  Uie  pew  to  the 
house  is  to  leave  it  as  it  were  axypurtenant,-  and  a 
matter  to  be  sustained  by  an  action  at  common  law. 
The  grant  of  a  faculty,  according  to  the  authorities 
in  the  Ecdesiast^cal  Courts,  was  not  treated  as  a 
mere  licence,  because  it  was  not  revoked  unless 
under  circumstances  of  great  inconvenience  to  the 
parishioners.  I  am  quite  satisfied  by  the  section  SO 
of  this  statute,  and  by  the  argument  upon  it,  that 
it  was  intended  that  the  right  of  the  person  who 
had  the  newly  erected  pew  should  be  the  same  ai 
the  right  of  those  who  had  the  old  ones ;  that  is,  that 
no  persons  iriio  are  at  present  enjoying  tlie  new  pews 
should  have  any  interest  in  the  land,  or  should  have 
a  greater  enjoyment  in  them,  taking  them  as  they 
did  for  the  same  purpose,  than  those  who  enjoyed 
the  pews,  either  by  the  assent  of  the  churchwardens 
acting  in  ihe  ordinary  way,  or  under  their  prescrip- 
tive rights ;  and  the  language  of  the  sections  81  and 
32  appear  to  me  to  be  sustained  in  their  ordinaxy 
import  by  holding  that  the  language  gave  a  right 
to  the  trustees  to  grant,  not  the  soil  and  freehold  of 
the  pew,  but  the  right  to  go  and  hear  Divine  service 
when  it  is  celebrat^  in  the  church,  and  not  to  use  it 
for  civU  and  political  contests.  Hie  express  language 
of  the  section  and  the  conveyance  is  to  my  mind 
appropriate  to  the  conveyance  of  a  pew  rig^t,  and 
not  to  the  conveyance  of  a  land  right,  and  the  alter- 
native '*  pew  or  seat  **  clearly  shows  what  was  the 
intention,  viz.,  to  use  it  for  the  convenience  of 
worship  in  the  church.  If  the  language  had 
been  large  enough  in  the  ordinary  acceptation 
without  Terence  to  the  subject-matter  to  carry  the 
soil  and  freehold,  supposing  no  reason  were  shown 
against  the  language  being  so  applied,  I  should 
still  be  of  opinion  that  it  wotdd  not  have  the  effect 
of  vesting  in  any  one  other  than  the  rector  or  the 
founder  the  freehold  of  the  church ;  and  if  I  were 
asked  why  I  say  so,  I  ^ay  so  because  there  are  a 
series  of  authorities  in  which  language  large  enough 
to  convey  a  right  to  land  to  canal  and  railway  com- 
panies, and  to  trustees  for  the  benefit  of  the  public 
who  require  only  the  control  of  it,  has  been  held  to 
be  satisfied  without  giving  an  interest  in  the  soil 
and  freehold  to  tiie  grantee,  but  by  giving  a  control 
oxdy  to  ^e  extent  necessaiy  for   exerdsing  the 
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functions  which  it  was  intended  to  assist  them  in 
the  discharge  of.  E^ery  one  knows  the  'case  that 
came  from  Yorkshire,  and  which  went  to  the  Ex. 
Oh.,  in  which  there  were  words  even  more  express 
than  those  used  in  this  statute:  (^Stracey  r. 
Neban,  18  M.  &  W.  585.)  The  land  was  within 
the  powers  of  the  commissioners  of  sewers,  and 
it  was  enacted  that  it  should  be  rested  in  them, 
but  the  Court  held  that»  having  regard  to  the 
functions  that  were  to  be  exercise,  it  never  could 
be  meant  that  the  land  was  to  be  taken  out  of  the 
persons  to  whom  it  ordinarily  belonged,  unless  a 
necessity  arose  for  taking  it  from  them.  These 
persons  take  no  better  interest  than  the  mere  enjoy- 
ment giyes  in  an  ordinary  pew ;  and  if  I  were  to 
endearour  to  state  this'  case  in  a  formula  by 
putting  down  as  shortly  as  I  can  the  thing  that 
exists,  and  which  is  said  to  come  within  the 
statute  of  Hen.  6  and  the  statute  of  WilL  4,  I 
should  say  the  reyising  barrister  was  right  in 
holding  that  the  statutory  right  to  worship  in  a 
consecrated  place  in  a  chapelry  in  a  county  is 
capable  of  h&ng  held,  and  of  descending,  and  being 
assigned  to  the  inhabitants  of  the  chapelry  only, 
such  statutory  right  being  worth  and  producing  40<. 
»-year,  but  tiiatdoes  not  create  a  right  to  share  in 
the  election  of  knights  of  the  shire. 

Btlbs,  J. — ^I  am  of  the  same  opinion.  I  am 
•atLsfied,  after  hearing  Mr.  Mellish,  that  the  trustees 
had  not  the  ownership  of  the  soiL  It  originally  was 
in  the  incumbent  of  the  benefloe,  and  notwith- 
standing that,  the  Act  of  Parliament  being  omnipo- 
tent, the  trustees  may  have,  by  the  Act  of  Parfia- 
ment,  a  power  to  create  an  estate.  But  whateyer 
they  haye  done  it  is  plain,  I  think,  that  the  soil  has 
not  passed.  I  do  not  think  that  a  tenement  has 
pasted.  I  haye  nothing  to  add  upon  that  subject 
more  than  what  has  fallen  from  my  Lord  and  my 
brother  Willes.  I  can  readily  conceiye  that  the 
effect  is,  that  an  easement  has  been  annexed  by 
Act  of  Parliament,  through  the  intenrentlon  of  a 
continuing  body  to  a  person  and  his  family,  operating 
as  a  licence  to  a  man  and  his  family  to  sit  there. 
That  being  so,  it  would  not  be  within  the  definition 
of  a  tenement ;  it  is  not  an  office^  or  Kprqfit  aprendrt. 
But  howeyer  that  may  be,  it  is  perfectly  dear  it  is 
not  a  descendible  estate,  and  if  it  is  not  a  descend- 
ible estate^  then  40t.  a-year  is  not  enough ;  it  must 
be  10^  a-year.  Is  it  a  descendible  estate  ?  It  goes 
by  the  express  words  of  the  statute  not  to  the  heirs 
general,  or  to  the  heirs  of  the  body,  the  only  two 
descen&ble  estates  that  can  be  created,  but  to  heirs 
being  inhabitants  and  residents ;  that  seems  a  quali- 
fication more  consistent  with  the  interests  in  a  life- 
estate  than  that  of  a  tenant  in  fee  simple ;  and  that 
being  so,  the  utmost  that  can  be  made  of  this,  if  it 
can  be  made,  is,  that  the  yoter  has  an  interest  for 
his  life. 

Ebatdio,  J.— I  am  of  the  same  opinion.  Of 
course,  reading  this  Act  for  the  first  time,  one 
would  necessarily  be  struck  with  the  extremely 
wide  words  used  bv  the  Legislature  with  reference 
to  the  grant  of  this  pew  to  the  yoter;  but  on 
examining  the  Act,  and  looking  to  the  various  sec- 
tions, I  am  perfectly  satisfied  that  it  was  not  Uie 
intention  of  the  Legislature  to  create  such  a  free- 
hold interest)  or  any  freehold  interest,  in  the 
present  voter  as  to  give  him  aright  to  the  franchise. 
The  revising  barrister  was  right  in  his  construc- 
tion, and  I  think  that  Mr.  Williams  has  failed  to 
show  that  the  freehold  was  transferred  from  the 
rector,  in  whom  it  confessedly  was  before  the  church 
was  built.  Although  I  quite  admit  the  competency 
of  Parliament  to  enact  that  the  trustees  shall  have 
power  to  create  a  freehold  estate,  or  any  other 
estate,  still  it  seems  to  me  that  the  section  referred 


to  does  not  show  that  they  were  intended  by  the 
Legislature  to  have  such  power.  Lideed,  as  I  read 
the  80th  section,  or  the  latter  part  of  i^  I  cannot 
find  it  possible  to  reconcile  it  with  the  notion  that 
the  present  voter  has  such  an  interest  in  the  pew 
as  would  give  him  the  right  to  vote,  because  Uiat 
section  provides  that  the  trustees  are  to  have  the 
power  to  confer  upon  the  holders  of  the  seats  in 
the  old  church,  seats  in  tiie  new  church ;  and  the 
same  words  of  inheritance  are  used  there  as  are 
used  with  reference  to  the  grant  of  the  pews  to 
the  new  proprietors,  and  it  is  expressly  enacted 
that  they  shall  hold  them  in  the  same  manner  as 
the  old  news.  The  old  pews  were  dearly  not  free- 
hold, and  upon  this  ground  I  am  perfectly  satisfied 
that  the  revising  barrister  was  right  in  disallowing 
the  vote. 

Dteision  c^Jvrmed, 

Attorneys  for  the  appw,  N,  C,  and  C.  Mihe, 

Attorneys  for  resp.,  Lawrence,  Markhy,  and  Souih^. 


COUBT  OF    EXCHEdUEBi 

itoported  by  H.  Lu<«  and  £.  Lumlbt,  Eaqn.,  Barri«twi  st-Law 

Wedneaday,  Jan,  16,  1867. 

Coopbb  v.  Woollbt. 

Towns  Inquvomnent  Chutes  Act  1347,  s.  108— iV«- 
vention  of  smol»^Local  Act—"  Contaaned  as  far  as 
possible. 

The  Towns  Inqtrooement  Ckatses  Act  1847,  s,  108,  pro- 
vides that  furnaces  shall  be  so  constructed  as  to  cour- 
siane  their  own  smohe,  and  that  if  a  person  use  ang 
furnace  not  so  constructed,  or  so  negagenibf  use  amf 
furnace  as  not  to  consume  the  smohe  arising  therefrom, 
such  person  shaU  be  Habile  to  apenaltu,  A  local  Act 
incorporated  this  section,  but  provided  that  the  words 
^  consume  the  smohe  "  should  not  mean  "  consume  off 
the  smohe,"  and  that  the  justice  or  justices  before 
whom  ai^  person  should  be  summoned  wi^ht  remit  the 
penalties  if  hear  theif  should  be  of  opimon  that  suck 
person  haa  so  constructed  his  furnace  as  to  consume  as 
far  as  possUde  all  the  smohe,  and  had  carefully  attended 
to  the  same,  and  consumed,  as  far  as  possible,  the 
smohe  arising  therqfrouu 

In  a  coH  stated  bu  a  numstrate  tqxm  a  conviction  under 
Aese  Acts  for  ike  negligent  use  of  a  furnace  so  as  not 
to  consume  the  smoke  arisiw  thirefrom,  it  was  found 
as  a  fact  thai  the  onfy  mode  bv  which  the  emission  of 
smohe  comdained  of  could  be  aiminithed  would  render 
it  infossiJbUfor  the  app,  to  cany  on  his  business  with 
^furnace  he  used: 

Held,  that  iqnm  the  case  as  presented  to  the  court,  it 
must  be  taken  that  the  furnace  in  question  was  prO' 
perhf  constructed  within  the  meantng  of  the  Acts, 
and  that  as  it  was  found  that  the  use  of  the  funaot 
in  the  only  mode  suggested  by  which  the  smoke  cotdd  he 
more  effoHudOg  consumed  than  it  had  been  woald 
render  the  carrying  on  of  app^s  huHnuss  impcssibk, 
the  app,  had  carefuBy  attended  to  his  fwmaoe  and 
ooneumed,^*  as  far  as  possible,**  the  smohe  arisinatkn' 
from  within  tne  meaning  of  the  Acts,  and  therefm 
that  there  was  no  negligenoe,  and  the  conviction  wui 
bequashed. 

This  was  a  case  stated  by  a  polioe  magistnie  for 
the  borouj^  of  Birmingham  ixxt  the  opinion  of  the 
court.  It  appeared  from  the  case  that  by  the  Bi^ 
mingham  Improvement  Act  1851,  sect.  65,  the  1066 
section  of  the  Towns  Improvement  Clauses  Aet 
1847  (10  &  11  Vict  c  84)  was  incorporated. 

The  106th  section  is  as  foUows : 

Every  flreplsoe  or  fammoe  oonstmetsd  after  the  puriog  of 
thia  Aot  In  order  to  be  need  within  the  limiti  of  aoohiyetia 
the  woniog  of  eogiiMS  by  stosm,  or  in  any  mID,  factory,  dyt- 


MAGISTRATES'  OASES. 


817 


Ex.] 


COOPSB  V.  WOOLLBT. 


[Ex. 


boose,  brewery,  bakehooM,  gaework,  or  in  any  manafactory 
trhatMerer  (althoni^h  a  steam-engine  be  not  used  or  employed 
Iheraliiy,  shall  be  so  oonstmcted  as  to  oonsame  the  smoke 
arising  from  the  combostibles  need  in  raoh  fireplace  or  fomaoe ; 
and  every  such  fireplace  or  f  amaoe  existing  within  the  said 
Umlts  at  the  date  of  the  passfaig  of  this  Act  used  for  the  par- 
poass  aforesaid,  not  so  oonstnioted  as  to  oonnnme  the  smoke 
arising  from  aneh  flreplaoe  or  fomaoe  shall  within  .  .  two 
years  after  the  passing  of  this  Act  be  so  altered  in  its  con- 
straction  as  to  consnme  soch  smoke ;  and  if  after  such  period 
any  penon  use  for  any  of  the  purposes  aforesaid  any  flreplaoe 
or  fomace  not  ao  conatmcted  as  aforesaid,  or  if  at  any  time 
aoy  person  use  any  such  fireplace  or  furnace  coostnioted  after 
the  passing  of  thia  Act,  and  not  so  constructed  as  aforesaid,  or 
ao  negligently  uae  anv  such  fireplace  or  furnace  as  not  to  0(hi- 
snme  the  smoke  arismg  from  the  combustibles  nsed  therein, 
•very  person  00  offendtag  shall  be  liable  to  a  penalty  of  forty 
ihUUngs  for  erery  day  dtiring  any  pMt  of  which  such  furnace 
or  flreplaoe  shall  be  ao  used  or  coutlaued  after  one  month's 
BOtioe  In  writing  shall  have  been  given  to  the  owner  or  occu- 
pier of  sndi  fumaoe  or  flreplaoe  by  the  oouocil  to  reuMdy  or 
diaoontlnne  the  aamei 

The  56th  eection  of  the  Birmingham  ImproYement 
Act  i«  as  follows : 
The  dause  of  the  Towns  Improvement  Glauses  Act  1847, 


Act  shall  not  be  held  hi  all  oases  to  mean  *■*  consume  all  the 
amoka^"  and  that  the  jnstloe  or  Justloes  before  whom  any 
person  shall  be  aommoned  may  remit  the  penalties  enaoled 
by  die  said  Act  if  he  or  they  shall  be  of  opinion  that  aooh 
person  haa  ao  constructed  or  altered  his  flreplaoe  or  fomaoe 
aa  to  consume  sa  far  as  poeaible  all  the  smoke  arising  from 
ao^  flreplaoe  or  fomaoe,  and  haa  oaref oily  attended  to  the 
same,  and  consumed  as  fter  as  possible  the  smoke  arising  from 
such  flreplaoe  or  fomaoe. 

On  Not.  18  Henry  Cooper,  the  app.,  waa  nim- 
moned  to  answer  the  complaint  of  Bohert  WooUej, 
inspector  of  nuisances  within  the  borough  of  Bir- 
mingham, the  xesp.,  for  that  he,  being  the  occupier 
of  a  certain  fumaoe  within  the  borough,  did,  on  the 
10th  Oct.,  so  negligently  use  the  fumaoe  aforesaid 
ss  not  to  consume  the  smoke  arising  from  the 
combustibles  used  therein,  contrary  to  the  said  Act. 
It  was  proTed  on  the  part  of  the  resp,  that  the  fur- 
nace in  question  was  one  of  the  description  called 
a  muffle^  and  that  it  was  used  for  the  purpose  of 
annealing  bars  of  copper  and  brass  whidi  were  in- 
tended to  be  converted  into  wire,  and  that  though 
it  was  so  constructed  as  to  consume  its  own  smoke, 
Urge  quantities  of  smoke  did,  nerertiieless,  proceed 
txfm  the  chimney  on  the  day  in  question,  it  being 
proved  that  for  fort^-one  minutes  during  whidh  it 
was  watched  by  the  inspector  there  was  a  continu- 
ous stream  of  dense  blsick  smoke  erolyed,  with  two 
intervals  only  of  three  minutes  each  during  whidi  the 
door  of  the  fireplace  was  opened  for  the  introduction 
of  £resh  fuel  It  was  also  proved  that  the  above  quantity 
of  smoke  might  have  been  very  materially  reduced 
by  the  regular  admission  of  external  air,  either 
by  partially  keeping  open  the  door  of  the  fireplace, 
or  fy  means  of  a  ventilator  attached  to  the  under 
surface  of  the  fireplace,  but  not  used.  It  was  oon- 
tended  by  the  resp.  that  the  failure  to  admit  such 
air  constituted  a  negligent  use  of  the  furnace,  and 
that  by  such  neglect  the  app.  had  rendered  himself 
liable  to  a  penalty. 

These  facts  were  admitted  by  the  app.,  but 
evidence  was  produced  by  him,  and  in  the  absence 
of  satisfactory  evidence  to  the  contrary  the  magis- 
trate found  it  to  be  trae  in  fact  that  if  the  external 
ur  were  so  admitted,  the  temperature  of  the  interior 
of  the  f  oroace  would  not  be  unif  ojrm,  and  that  the 
process  of  properly  annealing  the  metal  for  the 
vvpose  of  makug  wire  runiformity  of  temperature 
Ming  necessary)  would  oe  rendered  impossible  in 
the  furnace  used  by  the  app.  It  was  therefore  con- 
tended bv  him  that  he  had  not  negligent!  v  used  the 
fomace,  but  that  he  had  carefully  attended  to  the 
■ame  and  consumed  as  far  as  possible,  consistently 
with  the  due  carrying  on  of  his  trade  (which  he 
contended  to  be  the  true  meaning  of  the  Act),  the 
■moke  arising  from  the  said  furnace.  The  question 
was  stated  to  be  one  of  considerable  importance  to 


several  other  manufacturers  of  Birmingham,  and  to 
the  inhabitants  generaUy,as  it  involved  the  necessity, 
unless  some  means  could  be  devised  whereby  external 
air  could  be  admitted  to  the  furnace  without  hijury 
to  the  metal,  of  either  the  disuse  of  muffles  in  the 
borough,  or  of  the  continuance  of  a  nuisance  to  the 
inhabitants  generally.  The  magistrate  convicted 
the  app.  in  a  nominal  penalty,  but  stated  the  facta 
above  set  forth,  asking  the  opinion  of  tibe  court  aa 
to  whether  he  was  at  liberty  to  adopt,  and  whether 
he  ought  to  have  adopted,  the  construction  of  the 
Act  contended  for  by  the  app.  If  the  court  were 
of  opinion  that  he  ought  to  have  done  so  the  con- 
viction was  to  be  quashed. 

MeUish,  Q.  C.  (with  him  Bertsford)  for  the  app. — 
This  is  not  a  conviction  for  not  having  a  fumaoe  so 
constracted  as  to  consume  its  own  smoke,  but  for 
negligent  user  of  the  furnace:  so  it  must  betaken 
that  the  furnace  was  properly  constructed.  It  la 
quite  clear,  from  the  modifying  proviso  introduced, 
wat  Uie  people  of  Birmingham  did  not  choose  to 
incorporate  Uie  whole  of  the  cUiuse  of  the  Towns 
Improvement  CUiuses  Act,  because,  though  it  might 
be  important  to  them  to  have  as  little  smoke  aa 
possible,  it  was  more  important  that  their  trade 
should  not  be  depressed.  They  said,  ^'If  we  caa 
keep  our  trade  and  yet  diminish  the  nuisance  wdl 
and  good ;  let  it  be  lessened,  and  let  parties  be  liable 
for  increasing  it  by  mere  negligence ;  but  our  tntde 
must  not  be  destroyed."  ^niat  was  plainly  the  in* 
tention  of  the  proviso  that  '*  consume  smoke"  shall 
not  be  equivalent  to  "consipne  all  smoke."  The 
question  submitted  by  the  magistrate  is,  whether  be 
would  have  been  justified  in  acting  on  this  proviso* 
The  app.  has  consumed  the  smoke  as  far  as  possible 
within  the  meaning  of  the  Act  if  he  has  consumed 
the  smoke  as  far  as  was  possible  consistently  with 
the  due  carrying  on  of  his  business ;  he  cannot  be 
convicted  except  for  mere  carelessness.  [Chah* 
KBLL,  B.^There  is  no  finding  of  negligence  nere  ?1 
No ;  all  that  is  found  is,  that  air  was  not  admitted 
as  it  might  have  been,  li  it  were  possiUe  to  make 
a  furnace  which  would  consume  its  own  smoke^  and 
yet  in  which  the  metal  might  be  properly  annealed, 
then  an  information  might  perhaps  he  for  not  hav- 
ing a  properly  constmcted  furnace ;  but  that  is  not 
the  complaint  here. 

JTeanc,  Q.  C.  (with  him  Dugdah  for  the  resp.>-« 
We  must  look  tor  the  intention  of  the  Legislature 
in  the  language  which  it  uses,  and  there  is  nothing 
in  this  Act  which  gives  power  to  cany  on  a  trade, 
although  it  should  be  a  nuisance  to  the  town.  The 
effect  of  the  construction  contended  for  by  the  app. 
would  be  to  insert  in  the  Act  the  words  ''  consistent 
with  the  due  carrying  on  of  the  trade."  The  real 
intention  of  the  proviso  is  this.  At  the  time  of 
putting  fresh  fuel  into  the  fumaoe,  and  on  other 
occasions,  various  accidents  might  arise  under  cir* 
cumstances  quite  consistent  with  the  fullest  inten- 
tion to  act  in  accordance  with  the  Act,  and  the 
exercise  of  all  reasonable  care^  and  smoke  might 
casually  and  suddenly  escape ;  with  respect  to  such 
a  state  of  things  the  power  was  given  to  remit  the 
penalty.  It  is  to  be  observed  that  it  is  not  provided 
that  there  shall  be  no  conviction.  I  say,  therefore^ 
that  the  meaning  is  not  that  yon  may  regulate  the 
amount  of  smoke  you  allow  to  escape  by  the  exi- 
gencies of  your  trade,  but  that  you  may  escape 
penalties  for  a  mere  occasional  and  accidental 
escape.  The  duty  of  the  owner  of  the  furnace 
remains  the  same,  notwithstanding  the  proviso,  but 
h^  is  not  obliged  to  consume  every  particle  of  smoke, 
provided  he  has  his  furnace  properly  conftmcted 
and  consumes  as  much  as  he  can ;  not,  as  my  friend 
suggests,  up  to  a  certain  point  where  it  b3gins  to 
interfere  with  his  trade.    The  result  of  that  would 
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toe  to  make  the  Act  iragatory ;  everybody  would  no 
doubt  adopt  a  tmoke-conraming  apparatus:  no  one 
frould  use  it  further  than  he  found  it  convenient 
for  the  purposes  of  his  business.  The  magistrate 
fias  not  foimd  enough  even  in  this  point  of  view ; 
he  merely  snys  the  trade  could  not  be  carried  on 
**with  that  famtuce,'*  and  again  that  the  case  is  of 
importance  '*  unless  some  means  can  be  devised." 
He  does  not  say  some  other  apparatus  might  not  be 
found. 

'  MeUish,  Q.  C.  was  not  heard  in  reply. 

4 

'  Kelly,  C.  B. — 1  am  of  opinion  that  the  app.  in 
tills  case  is  entitled  to  the  judgment  of  the  court. 
This  information  was  laid  under  the  10  &  11  Vict.  c.  84, 
s:  108^  alleging  that  the  pit.  had  so  negligently  used 
this  furnace  as  not  to  consume  the  smoke  arising 
ther^rom.    Undoubtedly  by  that  section  of  the  Act 
of  Parliament  anyone  guilty  of  an  offence  within 
the  terms  of  that  Act  is  liable  to  a  penalty,  but 
then  a  qualiflcation  is   introduced   ^  the   55th 
section  o)  the  local  Act,  which  provides  that  the 
justice  may  remit  the  penalties  imposed  by  the  Act, 
if  he  shall  be  of  opinion  that  such  person  has  so 
constructed  his  fmnace  as  to  consume  all  that  is 
IkMsible  of  the  smoke  arising  from  such  furnace,  and 
has  carefully  attended  to  the  same.    It  is  to  be 
oollected  frvm  the  efidence,  and  from  the  case  as 
^ted  by  the  magistrate,  that  this  furnace  is  so 
donstructed,  not  indeed  so  as  to  consume  the  whole, 
but  so  as  to  consume  a  great  part  of  the  smoke, 
but  that  the  only  mode  by  which  the  consump- 
tion of  ^e  smoke  could  be  effected  most  fully 
i^ms  by  the  admission  of   external  air  under  the 
oiicumstances  and  in  the  maimer  he  points  out. 
Hie  diarge  really  comes  to  this,  that  the  deft,  has 
so  negligently  used  his  furnace  as  not  to  consume 
the  whole  of  the  smoke ;  and  the  defence  he  makes 
ift,  that  the  furnace  is  so  constructed  as  to  consume 
a»  much  of  tba  smoke  as  can  be  consumed  con- 
sistently with  the  carrying   on  of  his  trade  or 
manufacture,  and  also  that  he  has  carefully  attended 
to  the  same,  and  consumed  as  faras  possible  the  smoke 
arising  from  sudi  furnace.  The  whole  question  is  as 
to  the  meaning  of  these  words,  ^  as  far  as  possible.** 
r  apprehend  that  the  meaning  of  these  words  in  the 
Act  of  Parliament^  ''to  consume,  as  far  as  possible, 
all  the  smoke  arising  from  such  fireplace  or  furnace, 
and  has  carefully  attended  to  the  same,  and  con- 
stimed  as  far  as  possible  the  smoke  arising  from 
such  fireplace  or  furnace,**  mean,  as  far  as  pos- 
nble,  consistently  with  the  carrying  on  of  the  tradn 
or  manufacture  m  question,     ^ow,  what  is  it  the 
magistrate  finds  ?     He  finds  here  tliat  it  is  quite 
true  the  smoke  might  be  made  to  be  more  rally 
consumed  by  the  admission  of  external  air  in  the 
xoanner  he  points  out  in  the  statement  of  the  case, 
but  then  he  says,  *'It  is  true  in  point  of  fact,  if  the 
external  air  was  so  admitted,  the  temperature  of  the 
interior  of  the  furnace  would  not  be  unif onn,  and 
that  the  process  of  properly  annealing  the  metal  for 
the  purpose  of  making  wire  (uniformity  of  tem- 
perature being  necessary)  would  be  rendered  im- 
possible in  tiie  furnace  used  by  the  app."     The 
substance  of  the  whole  is  then,  that  it  is  impossible 
for  the  app.  to  carnr  on  his  business  at  all  in  the 
furnace  if  it  be  made  to  consume  the  whole  of  the 
sitnoke,  and  under  these  circumstances,  inasmuch  as 
the  meaning  I  attach  to  these  words,  "as  far  as 
j^oesible,**  is  that  they  mean,  <*  as  far  as  possible 
consistently  with  the  carrying  on  of  the  trade  or 
manufacture  of  the  party  in  question,"    I  am  of 
opinion    that    the   ground    for   the    information 
altogether  fails,  that  there  is  no  n^ligence,  and 
that  in  the  language  of  tiie  Act  of    Parliament, 
the   app.  has  used  his   furnace,   not  negligently, 
but   80  as  to  consume  as   much   of   the  smoke 


as  was  possible.  No  question  arises  about  a 
nuisance,  but  the  whole  quesUon  is,  whether  this 
is  a  violation  of  the  Act  It  would  be  perhaps  a 
violation,  but  for  the  qualifying  clause  in  the  local 
Act  of  Parliament.  YHien  we  look  to  the  quali- 
fying clause,  and  see  that  the  effect  is  to  enable 
and  authorise  a  manufacturer  to  use  a  furnace  bo  as 
to  cany  on  his  trade,  provided  he  consumes  as 
much  of  his  smoke  as  is  possible  consistently 
therewltii,  I  think  no  offence  has  been  committed 
witiiin  the  statute,  and  that  the  conviction  mutt 
be  quashed. 

Chaitnsll,  B. — ^I  am  of  opinion  that  the  app.  is 
entitled  to  the  judgment  of  the*  court,  and  thi^  the 
conviction  in  this  case  ought  to  be  quashed.  Now 
the  charge  here  is  not  an  information  for  having  a 
furnace  not  adapted  to  consume  the  smoke,  bat  it 
is  a  charge  in  respect  of  the  use  of  that  furnace,  and 
the  use  which  is  to  lead  to  a  conviction  must  be  a 
negligent  use,  and  that  depends  upon  the  two  Acts 
of  Parliament  which  have  been  referred  to^  the 
general  Act  and  the  55th  section  of  the  local  Act. 
I  understand  the  question  referred  to  the  court  is, 
whetUta  we  are  of  opinion  that  there  was  negligence 
or  not  with  reference  to  the  Act  of  Parliament.  We 
are  relieved  in  this  case  from  a  difficulty  which 
sometimes  arises,  that  where  a  magistrate  of  com- 
petent jurisdiction  has  found,  as  a  matter  of  f  act^  one 
way,  thiB  Court  of  Appeal  has  not  generally  the  power 
to  take  a  different  view  of  that  which  is  a  question 
of  fact.  Aldiough  in  point  of  form  there  is  a 
finding  that  the  app.  has  been  guilty  of  negligence, 
I  think  the  facts  f otind  sufficiently  show  that  there 
has  been  no  negligence  wiUiin  the  meaning  of  tiie 
Act  of  Parliament.  It  has  been  argued  properly 
enough  b^ore  us  that  it  might  not  be  sufildent  for 
the  present  app.  to  say  that  he  was  doing  this  for 
the  benefit  of  his  trade  simply,  and  so  as  to  get  a 
larger  ^ofit  than  he  otherwise  would  have  done. 
If  the  introduction  al  external  air  in  either  of  the 
modes  pointed  out  by  this  case  would  sinmly  have 
retnded  the  process  of  annealing  and  rendered  tiie 
operation  longer,  and  the  article  more  costiy  in  its 
production,  1  am  by  no  meatis  satisfied  that  Mr. 
Keane's  construction  would  not  be  the  right  one ; 
but  I  draw  a  different  conclusion  from  the  facts  of 
the  case,  and  as  it  is  found  that  the  introduction  of 
air  in  the  mode  suggested  would  prevent  unif  <Nfmity 
of  temperature  (wMch  is  a  necessary  thing  in  .tlte 
maaufiusture),  and  thus  render  impossible  the 
making  of  the  article  itself,  I  think  the  app.  is 
within  the  protection  given  1dm  by  these  two  Acts, 
and  that  tiiere  was  no  negligent  use  of  the  furnace 
within  the  language  used  in  the  Act. 

PiGOTT,  B. — ^I  am  of  the  same  opinion.  By  the 
general  Act  it  is  pron^ded  that  the  fir^lace  must 
be  constructed  so  as  to  consume  its  own  smoke^ 
that  is  the  first  thing;  then  the  party  must 
carefully  use  it  so  that  in  fact  it  does  consume 
its  own  smoke  in  operation.  Then  b^  the  local' 
Act  it  is  provided  that  where  it  is  so  con- 
structed as  to  consume,  as  far  as  possible, 
all  the  smoke,  and  it  has  been  carefully 
attended  to  in  order  to  accomplish  that  object,  in 
that  case  the  magistrate  may  remit  the  penalty. 
In  the  present  case  there  is  no  charge  that  this  is 
not  a  properly  constructed  fireplace  or  furnace. 
The  case  certainly  states  that  the  process  of  properly 
annealing  the  metid  would  be  rendered  impossible 
by  the  adoption  of  the  eiqpedient  suggested  in  the 
furnace  used  by  the  a.'pp, ;  and  it  may  be  that  it 
might  have  been  better  constructed  for  the  puri>o8e ; 
but,  be  that  as  it  may,  that  U  not  the  complaint 
here ;  if  that  be  the  fact,  it  would  be  competent  of 
course  to  make  such  a  complaint,  and  have  a  con- 
viction for  want  of  proper  construction.    The  ques- 
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tioD,  howeyer,  here  is,  wliether  there  was  any  negli- 
genoe  in  the  use  of  this  furnace?  Of  course  that 
implies  that  the  party  is  entitled  to  use  it  for  the 
porpose  of  prop^y  canrying  on  his  business.  The 
facts  stated  diow  that  it  would  not  be  possible  to 
carty  on  this  biismese  by  opening  the  flue  in  the 
▼ay  suggested  by  the  reap.,  and  that  was  the  only 
mode  suggested.  Where,  then,  is  the  negligence? 
The  adoption  of  that  mode  of  using  the  furnace 
would  haye  put  a  stop  to  the  business  altogether, 
and  I  do  not  think  the  intention  of  the  Act  St  Par- 
liament was  to  do  that  It  is  clear  therefore  that 
tiiere  is  no  negligence  upon  the  facts  as  stated,  and 
although  the  magistrate  has  found  negligenoe,  I 
understand  him  to  ask  us  the  question  whether 
upon  the  facts  he  ought  to  ha^e  done  so.  I  think 
there  is  no  negligence,  and  therefore  that  the  conyic- 
tion  ought  to  be  quashed. 

Judgment  for  tha  <xpp* 

Attorney  for  app.,  J.  WM, 

Attorney  for  respu,  T.  Handbridgt. 


CBOWJSt  OASES  BESEBVED, 

Beported  by  J.  Tboucpsov,  Esq.,  Barrteter-«t^Law. 

Satttrtk^y  Jcau  19,  1867. 

(Before  Bovill,  G.  J.,  Willss,  J.,  CHAmrsLL,  B., 
BuLCKBUSM  and  Lubh,  JJ.) 

Bbg.  «.  Hmonr  Mabtdt. 

Fohe  pretences. 

It  U  no  obfeetien  to  em  indictment  ^ar  faltepreteneee 
that  th$  tkna  ebtamedwae  not  in  exietence  at  the  time 
ef  making  Aefabe  pritenee,  jfrovided  that  tie  fake 
pretence  eoniinned,  and  the  thing  when  made  was  de- 
Heered  weder  the  in/hence  thereof 

Case  reserved  for  the  consideration  of  the  Court 
of  Criminal  Appeal  from  the  Michaelmas  Quarter 
Sesdons  for  ^e  coun^  of  Warwick,  held  at  War- 
wick on  Tuesday,  16th  Oct.  1866. 

The  indictment  charged  the  prisoner  in  the  first 
county  that 

By  falsely  lepraeenting  to  the  proseeator  that  he,  the  pri- 
Boner,  wu  agent  to  the  Steam  Laandry  Cknupany,  of  wludi 
Bome  of  die  leading  mea  in  Bttminghaai  wvre  «t  the  head, 
andlhat  as  soeh  aeeatke  was  4e8ir04  by  the  oanua^y  to  pro- 
coze  a  qning  tbh,  tm  the  use  of  the  compAny ;  did  obtain,  by 
meaoa  of  the  aaid  fAlae  rei^iesentatlons,  a  certaJn  spring  ran 
of  the  pnwecntor  with  intent  to  defrand.    ' 

Second  count: 

That  the  prisoner  did  order  a  spring  van  to  be  made  and 
built  for  Ae  cempany,  under  the  tame  f alee  repreeentatloas  as 
iatbeflntooaal 

The  etideanee  was  to  the  following  effect : 

The  ptoseeutor,  John  Qrindrod,  stated, 

Thathefsawbeehrrtachtat  Aston,  nigh  Btrmliigham,  that 
<m  an  eaitar  day  of  June  last  the  prieoner  Martin  oame  to  him 
and  aaid  that  he  wanted  a  ran  for  the  Steam  Laondxy  Com- 
pany at  Aston,  of  which  he  was  the  agent,  and  that  the  eom- 
paayeempiised  some  of  the  leading  men  of  Birmingham  at 
theheadofH  Heftomdredtheprioeandwaatoldltwoaldbe 
ML  for  the  van,  and  31  mors  for  lettering,  if  it  was  to  be 
lettered.  He  said  it  must  be  done  In  a  monm,  and  being  told 
it  eoold  not  be  got  ready  in  that  time,  he  said,  then  yon  most 
do  it  aa  soon  as  yon  can. 

Nothing  further  passed  between  them,  hut  when 
the  Tan  was  ready  to  receire  the  letters,  tiie  prMe- 
cutor  went  to  the  prisoner's  oflloe,  in  Oolmore-row, 
to  inquire  in  what  way  the  Tan  was  to  be  lettered. 
The  prisoner  was  not  within  on  that  occasion,  and 
the  prosecutor  did  not  see  him,  but  he  was  furnished 
at  the  oflSoe  with  a  paper  which  contained  the  in- 
scription to  be  put  upon  the  ran,  in  the  prisoner's 
handwriting. 

On  7th  July  the  prosecutor  received  a  letter  from 
the  prisoner  altogether  countermanding  the  order 


for  the  Tan ;  but  the  Tan  being  by  that  time  com* 
pleted,  the  prosecutor  on  the  following  Saturday, 
notwithstanding  the  countermand,  deUTered  the 
Tan,  in  pursuance  of  the  original  order,  at  the  Steam 
Laundry  {yremisea,  situated  in  Aston-park. 

On  the  Monday  after  the  Saturday  on  which  the 
Tan  had  been  deUvered,  the  prisoner  Idmself  brooght 
it  back  again  to  the  prosecutor's  yard,  telHng  him 
that  he  ought  not  to  haTe  sent  it,  after  he  leoeiTed 
his  letter  countermanding  the  order.  To  this  the 
prosecutor  replied  that  he  should  not  know  what  to 
do  with  it,  it  would  be  a  burthen  and  a  loss  to  him, 
and  that  the  prisoner  must  keep  it ;  the  prisoner 
then  said,  ^  If  I  do  you  must  take  off  Atc  pounds  ;*' 
and  the  prosecutor  answered,  *^not  Atc  pence.** 
Prisoner  luided,  "  then  if  I  keep  it  you  must  put  in 
some  boards  to  carry  the  baskets  of  linen  upon.'* 
The  prosecutor  assented.  The  prisoner  then  drore 
away  with  the  van. 

A  few  days  after  the  boards  were  fitted  to  the 
Tsn  by  the  prosecutor's  workmen,  whom  he  sent  for 
the  purpose ;  and  the  prosecutor  also  receiTed  from 
the  prisoner  an  old  Tan,  to  haTe  some  repairs  done 
to  it 

The  prosecutor  further  stated  in  his  eTidence  that 
on  a  Satorday,  about  a  fortnight  or  three  weeks 
after  the  deliTerr  of  the  Tan,  he  receiTed  a  printed 
circular,  infonmng  him  that  a  meeting  of  the  pri- 
soner's creditors  was  to  take  place  at  tinree  o'clock 
on  the  following  Monday,  and  iuTiting  him  to  attend 
as  a  creditor,  lliis  he  declined  to  do ;  but  in  the 
forenoon  of  Monday  preTious  to  the  meeting,  he 
called  upon  tiie  prisoner  at  his  office  in  Gdmore-row 
and  had  an  interTiew  with  him.  When  he  said  to 
him,  ^  How  came  yon  to  send  a  dnmlar  to  me  ?  I  • 
haTe  nothing  to  do  with  you.  It  is  the  company  t^ 
made  the  Tan  for."  To  this  the  prisoner  replied,  '*  I 
am  the  company,  there  is  no*  other  company  but 
only  me.  Ton  may  call  me  rogue,  thief  and  Tiliian. 
I  know  that  I  haTe  done  wrong."  . 

The  prosecutor  also  proyed  that  in  the  month  of 
February,  he  had  seen  an  adTertisemont  frequently 
repeated  in  the  Birmingham  Dailg  Post  newspaper, 
glTing  notice  of '  the  establishment  of  a  steam 
Laundry  Company  in  Aston  Park,  the  prisoner 
being  the  agent  and  manager,  with  an  office  at  No.  8; 
Golmore-row;  and  the  prosecutor  further  stated 
that  he  supplied  the  Tan  to  the  prisoner  solely  as 
agent  of  the  company,  and  on  the  faith  of  his  r^tte- 
sentation  that  the  company  consisted  of  the  leading 
men  in  Birmingham. 

On  cross-examinatioo,  the  prosecutor  admitted 
that  once  before,  after  the  appearance  in  February 
of  the  adTcrtisement  in  the  newspaper,  the  prisoner 
had  called  upon  him,  and  giTen  Mm  a  similar  order 
for  a  Tan,  under  precisely  similar  circumstances, 
which  order  was  subsequently  countermanded  before 
the  work  was  much  adTanced,  consequently  it  was 
not  proceeded  with.  This  took  place  some  time  in 
the  qnring.  He  also  admitted  that  he  had  taken  the 
prisoner's  representation  about  the  company,  without 
inquiring  who  the  leading  men  of  Birmingham  at 
the  head  of  it  were,  and  without  requiring  any 
reference ;  that  he  knew  the  prisoner  was  proprietor 
of  a  theatre  in  Birmingham.  He  also  admitted 
that,  in  the  interTiew  between  himself  and  the  pri- 
soner, after  rec^ring  the  circular,  the  prisoner  said 
to  him,  '<  Well,  you  haTe  got  the  (Hd  Tan,  and  you 
win  not  be  so  badly  off."  Being  asked  what  he 
considered  the  old  Tan  was  worth,  the  prosecutor 
said  he  Talued  it  at  25/. 

Three  other  witnesses  were  examined  on  the  part 
of  the  prosecution,  but  they  only  proTcd— first,  the 
meeting  of  the  creditors  on  Monday,  the  18th  Aug., 
which  resulted  in  a  deed  of  composition  under 
whidi  the  prisoner  paid  5^.  in  the  pound ;  secondly, 
the  publication  in  February  of  the  adTertiseraent  in 
the  newspaper  by  the  prisoner's  authority ;  thirdly^ 
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the  deliTery  of  the  tro  on  the  premises  of  the  Steam 
Laundry  Gomponj  in  Aston  Park. 

For  the  prisoner  seven  witnesses  were  examined, 
inrindpally  as  to  character. 

FiurtoD,  ooMhbaUdAT.— Known  prisoner  flTe  yean;  ftlvaya 
stood  high  In  my  eetimation. 

Harwood,  mizveon.— Prisoner  perfectly  honest  and  upright; 
offered  to  take  enares  In  the  oompany. 

Parry,  arehiteot— Known  prisoner  between  nine  and  ten 
yean ;  always  bon  a  high  eharaoter;  was  proprietor  of  a 
theatre  In  Btrmingham,  Talned  at  SOOOL  two  yean  ago ;  sold 
last  year  for  880(ML,  owing  to  a  depredatfon  of  the  property; 
am  the  arohlteet  for  the  prisoner  of  the  laundry  premises  In 


Whiteman.— •Famished  the  washlng«maohtnes  for  the  steam 
Uumdnr  on  personal  credit  of  prisoner. 

mdoletoa,  oi  the  Vulcan  Foandiy.— Famished  boiler  for 
Steam  laundry ;  always  considered  prisoner  an  honest  straight- 
forward man. 

Brown,  railway  clerk.— Know  prisoner  always  bora  a  very 
good  character. 

Saglea,  aooountant— Prisoner's  character  irreproaohable. 

The  jury  returned  a  verdict  of  guilty,  and  the 
judgment  was  respited  until  Epiphany  Sessions. 

The  question  for  the  opinion  of  the  Gourt  of 
Griminal  Appeal  is  whether  the  verdict  of  "  guilty" 
is  a  right  verdict  upon  the  evidence. 

Upon  the  verdict  beiog  returned,  Mr.  Kennedy, 
counsel  for  the  prisoner,  applied  to  the  court  to 
reserve  the  case  for  the  consideration  of  the  Gourt 
of  Appeal,  and  as  I  entertain  considerahle  doubt 
whether  the  evidence  was  sufllcient  to  suroort  the 
indictment,  and  to  bring  the  case  within  the  scope 
of  the  Act  of  Parliament,  and  had  expressed  that 
opinion  to  the  jury,  I  willingly  acceded  to  the 
application  of  counsel,  and  have  now  the  honour  to 
iubmit  the  case  to  the  consideration  of  the  Gourt  of 
Griminal  AppeaL 

William  Dicxnrs, 
Ghairman  of  Quarter  Sessions,  for  the 
Gounty  of  Warwick. 

Michaelmas  Sessions,  1866. 

Kmnetfy  for  the  prisoner. — ^The  first  objection  is 
that  you  cannot  indict  for  obtaining  by  fidse  pre- 
tences on  an  order  to  make  a  thing.  A  Uiing  to  be 
made  is  not  a  chattel  within  the  meaning  of  the 
statute.  The  chattel  must  be  in  existence  at  the 
time  of  the  making  the  false  pretence.  [Blagk- 
BUBK,  J. — ^If  the  thing  is  made  and  the  order  un- 
revoked, and  the  thing  is  delivered,  why  is  not 
the  thing  obtained  by  the  false  pretence?]  That 
d^ends  on  the  old  law  which  contemplates  owner- 
ship of  the  thing  which  could  not  be  until  it  was 
made.  The  stat  24  &  25  Vict.  c.  96.  s.  88,  enacts 
that  whoever  by  false  pretences  shall  obtain  any 
chattel,  money,  or  valuable  security.  [Blackbttbh, 
J.— Where  a  swindler  goes  to  a  tailor  and  by  false 
pretences  induces  him  to  make  a  coat,  and  the  tulor 
while  still  under  the  influence  of  the  false  pretence 
delivers  the  coat,  why  is  not  the  coat  obtamed  by 
false  pretences?]  The  following  authorities  were 
then  cited : 

Buss,  on  Grimes,  648,  541  note  (a); 
Bex  V.  WaveO,  1  Moa  0.  0.  224. 

[Blackbush,  J. — If  the  false  pretence  is  con- 
tinuing, and  the  delivery  of  the  thing  is  obtained 
thereby,  it  is  immaterial  whether  the  thing  was 
made  or  not  at  the  time  of  the  making  of  the  false 
uetence.]  This  is  like  Beg.  v.  Gardner,  1  Dears.  & 
Bell,  40,  whereby  the  obtaining  the  thing  was  held 
too  remote  from  the  false  pretence.  Secondly,  what 
took  place  between  the  prosecutor  and  prisoner  after- 
wards when  the  order  was  countermanded  put  an 
end  to  the  charge  of  obtaining  the  van  by  false 
pretences,  and  altered  the  character  of  the  trans- 
action. The  original  false  pretence  was  exhausted. 
The  learned  counsel  then  asked  to  have  the  case 
remitted  to  have  some  matters  inserted.  [The  Goinrc 
said  that  the  prisoner  was  not  prejudiced  by  the 
omission.] 


BoviLL,  G.  J.— We  are  all  agreed  that  the  con- 
viction should  be  afSrmed.    In  the  statement  of  the 
case,  the  question  reserved  is  as  follows :  *'  Whether 
the  verdict  of  guilty  is  a  right  verdict  upon  the 
evidence."     We  think  it  right  to   mention  that 
that  question,    so  put,  is    not  one  that  can  be 
reserved;   but  treating   it   in  the  only  way  we 
can   entertain  it,   viz.,   whether   there   was  any 
evidence  that  ought  properly  to  have  been  sub- 
mitted to  the  jury  on  which  a  verdict  of  guil^ 
could  be  found,  we  think  there   was.     There  is 
no  ground  for  remitting  the  case  for  amendment. 
The  first  point  urged  against  the  conviction  was, 
that  in  order  to  convict  of  obtaining  a  chattel  by 
false  pretences,  the  chattel  must  be  in  existence  at 
the  time  oi  tiie  making  of  the  false  pretences.   That 
point  was  abundantly  answered  in  the  course  of  the 
argument ;  it  is  just  like  obtaining  a  coat  from  a 
tailor  by  false  pretences.    The  coat  is  not  made  at 
the  time  of  the  order,  but  when  made  it  is  supplied 
on  the  faith  of  the  false  pretences  made  when  the 
order  was  given.    No  one  ever  doubted  that  in  such 
a  case  the  coat  was  obtained  by  false  pretences. 
Again,  take  the  case  of  an  application  for  a  loan  of 
money,  say  500il,  on  false  pretences ;  the  lender  has 
it  not  about  him  at  the  time  the  false  pretences  are 
made,  and  it  may  be  that  he  obtains  bank  notes  that 
are  not  in  issue  at  the  time  of  the  pretences  made 
and  lumds  them  over  to  the  borrower.    Gan  anyone 
doubt  that  that  would  be  an  obtaining  (tf  the  money 
by^  false  pretences  ?    So  also  if  you  take  the  case  of 
minerals,  s.o.,  coals  not  dug  at  the  time  of  the 
making  of  the  false  pretence.    It  seems,  therefore, 
almost  absurd  to  say  tnat  tbe  diattel  obtained  must 
be  in  existence  at  the  time  of  the  making  of  the  false 
pretences.  No  doubt  the  false  pretence  must  precede 
the  delivery  of  thechattel,and  in  some  cases  a  fuestioa 
may  arise  as  to  the  time  it  Anst  precede  it.    The 
test  is  whether  there  is  a  direct  connection  betiiBen 
the  delivery  of  the  chattel  and  the  making  of  the 
false  pretence,  or  in  other  words  whether  the  false 
pretence  is  a  continuing  false  pretence.   In  all  cases 
that  is  a  question  for  the  jury;  it  was  so  in  the 
present  case ;  and  we  think  that  they  might  property 
find  that  the  van  was  obtained  by  false  pretences. 
In  Reg,  v.  Ganherj  in  the  first  instance,  tne  appli- 
cation was  for  lodgings  only,  and  after  the  lodgings 
had  been  occupied  for  a  week,  and  after  the  f aUe 
pretence  had  beoi  exhausted  as  it  were,  a  fredi 
application  was  made  for  board,  and  that  was  held 
too  remote  and  to  be  unconnected  with  the  originsl 
false  nretence.    In  Beg,  v.  Brgmt,  2  Fos.  &  Fin. 
567,  die  application  was  for  board  and  lodging  by 
false  pretences,  and  then  some  time  afterwards  were 
was  an  application  for  a  loan  of  sixpence,  and  it  was 
argued  that  the  sisqience   was   obtained   by  the 
original  false  pretences,  but  that  was  just  as  remote 
as  the  obtaining  the  board  in  Beg,  v.  Crardeer^  and 
Hill,  J.  disposed  of  the  point  on  that  very  ssme 
ground.    In  the  present  case  the  false  pretences 
were  made  on  giving  the  order  for  the  van,  and 
there  was  evidence  for  the  jurr,  although  the  order 
was  for  making  the  van,  that  the  delivery  of  it  was 
obtained  by  false  pretences.    It  was  next  argued 
that  what  afterwards  took  place  between  the  parties 
did  away  with  the  charge  of  obtaining  by  false 
pretences.    That  was  for  the  consideration  of  the 
jury,  and  it  may  also  have  weight  as  to  the  amount 
of  punishment,  but  it  does  not  render  the  offence 
less  complete. 

CiNivicnsa  ck^&ihsii. 
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ROLLS   COUBT. 

B«port«d  by  H.  R.  Youxo,  Esq.,  Borrlster-At-Law. 

Jan.  23,  25,  md  Feb.  8, 1867. 

Crump  r.  Lambert. 

Nuiaance — Inpmction. 

The  nuisance  arising  from  smoke  alone,  unaccompanied 
hf  noise^  or  fiom  noise  alone,  or  effluvium  alone,  may 
he  the  sulnect  of  substantial  damages  to  a  pit.  in  an 
action  at  law  ;  and  wherener  a  jury  would  give  sub- 
stantial  damages  at  law  in  respect  of  any  of  those 
causes  of  action,  this  Court  will  grant  an  injunction  to 
restrain  the  continuance  of  them. 

The  bill  in  this  suit  was  filed  to  obtain  an  injunc- 
tion to  restrain  the  defts.,  who  were  the  owners  of 
an  iron  bedstead  and  general  iron  working  factory 
at  Walsall,  from  carrying  on  their  business  other- 
wise than  in  a  fit,  proper,  and  conrenient  place,  or 
in  any  manner  other  than  such  as  should  not  be  a 
source  of  annoyance  and  a  nuisance  to  the  pit. 

The  facts  of  the  case,  and  the  nature  and  result 
of  the  eridence  in  it,  will  sufficiently  appear  from 
the  jud{pnent  of  the  M.  B.  tn/roL 

Somihgatey  Q.  C.  and  i2o6iiisoii  appeared  for  the 
pit,  and 

Jessel,  Q.  C.  and  Everitt  for  the  defts. 

Southgate,  Q.  C.  in  reply. 

The  following  authorities  were  cited  in  the  argu- 
ments: 

Walier  t.  Selfe^  4  De  G.  &  Sm.  815; 

Bole  V.  Barhto,  4t  0.  6^  N.  S.  331; 

Gale  on  Easements,  408; 

Bamford  y.  TunUey,  8  B.  A  Sm.  88; 

Cavy  ▼.  Leadbitter,  18  0.  B..  N.  S.,  470  ; 

SL  Belen's  Comoany  v.  T^ng,  11  H.  of  L.  Cas.  642 ; 

Bmnes  ▼.  Tmhr,  10  Beay.  75; 

motson  y.  Fe^kam,  2  Bing.  N.  0. 184. 

Lord  BoMiLLT.^The  pit.  in  this  case  is  the 
occupier  of  a  house  at  WaUall,  and  the  defts.  are 
the  owners  of  an  iron  bedstead  manufactory  in  that 
neighbourhood.  The  bill  prays  an  injunction  to 
restrain  the  defts.  from  so  carrying  on  their  business 
as  to  be  a  nuisance  to  the  pit.  The  grounds  on 
which  he  relies  for  his  relief  are  three,  yiz.,  that  ^1) 
the  smoke,  ^2)  the  noise,  and  (3)  the  efflu^ 
caused  by  the  works  of  the  defts.  prevent  the  pit. 
and  his  household  from  enjoying  their  home  in 
health  and  comfort.  The  question  involved  in  the 
esse  is  a  mixed  one  of  law  and  of  fact.  The  defts. 
deny  the  existence  of  any  such  nuisance  as  that  of 
which  the  pit.  complains.  They  say  that  smoke 
ilone  is  not  a  ground  for  an  injunction ;  that  noise 
alone  will  not  support  a  prayer  for  one ;  and  that 
effluvia  alone  will  not  bo  enough ;  and  that  all  three 
causes  together  will  not  be  sufficient  to  support  the 

Slt.'s  case.  They 'f urtlier  say  that  the  pU.'s  evi- 
enoe  is  much  exaggerated,  while  theirs  shows  that 
no  noxious  gases  are  emitted  from  their  works. 
Moreover,  they  also  contend  that  their  present 
factory  is  only  an  addition  to  their  former  on&  in 
the  working  of  which  the  pit.  acquiesced,  and  that 
he  came  to  the  alleged  nuisance,  and  not  ^e 
nuisance  to  liim.  In  my  opinion,  the  law  of 
these  cases  is  this:  the  annoyance  arising  from 
smoke  alone  unaccompanied  by  noise,  or  from 
noise  alone,  or  effiuvium  alone,  may  be  the  subject  of 
substantial  damages  to  a  pit.  in  an  action  at  law ; 
and  wherever  a  jury  would  give  substantial  damages 
at  Uw,  in  respect  of  any  of  those  causes  of  action, 
this  court  will  grant  an  injunction  to  restrain 
the  continuance  of  them.  Wherever  any  one  or 
more  of  those  causes  may  exist,  or  where  the  plt.'s 
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enjoyment  of  his  health  or  property  is  injured  by 
the  operations  of  the  defts.,  by  noise,  smoke, 
smell,  or  damage  by  water,  to  such  a  degree  as  to 
interfere  with  the  ordinary  comforts  of  human 
existence,  then  this  court  wiU  interfere — subject 
to  this,  that  where  the  case  is  one  of  what  is  termed 
a  dominant  and  a  servient  tenement,  if  the  owner 
of  the  servient  tenement  has  acquiesced  for  more 
than  twenty  years  in  an  interruption  of  his  light  and 
air  by  the  owner  of  the  dominant  tenement,  that 
owner  acquires  a  right  on  his  part  to  the  main- 
tenance of  his  position.  But  until  that  period  of 
twenty  years'  acquiescence  has  elapsed,  the  owner  of 
the  servient  tenement  has  a  right — whether  he  came 
to  the  nuisance  or  the  nuisance  to  him — to  the  un- 
injured use  of  his  own  property.  The  question 
whether  the  spot  on  which  the  nuisance  is  placed  is 
a  fit  or  an  unfit  one  has  no  bearing  upon  the  case. 
It  is  no  excuse,  either  at  law  or  in  equity,  for  the 
creation  of  the  nuisance.  The  real  matter  to  be  con- 
sidered is  one  of  fact.  Now  here  the  evidence  shows 
that,  before  the  defts.  commenced  or  used  their  present 
works,  there  certainly  was  more  or  less  of  smoke  in 
the  neighbourhood.  I  think,  however,  that  the 
smoke  from  the  defts.'  present  factory  has  produced 
a  decided  change  in  that  state  of  things ;  and  has 
seriously  interfered  with  the  plt.'s  enjoyment  of  his 
house  and  garden.  In  truth,  I  consider  that  the 
plt.'s  evidence  is,  in  that  part  of  the  case,  over- 
powering. I  need  not  read  the  paragraphs  in  the 
evidence  at  length.  I  admit  that  it  appears  from 
them  that  the  new  chimney  which  the  defts.  have 
put  up  has,  to  a  certain  extent,  diminished  the 
nuisance  In  the  neighbourhood ;  but  still,  the  plt.'s 
'*  human  existence,"  if  I  may  say  so,  has  been,  and 
is,  materially  and  injuriously  affected  by  it.  Upon 
the  whole,  I  must  come  to  a  conclusion  in  favour  of 
the  pit.  I  think  the  distinction  between  the  old 
works  of  the  defts.  and  their  new  works  is  deariy 
established.  The  old  works  were  merer  workshops ; 
their  new  and  present  works  are  large  factories ;  and 
the  smoke  and  noise  caused  bv  wem  is  manifest. 
I  must  hold  that  the  pit.  is  entitled  to  an  injunction 
to  restrain  the  defts.,  tneir  workmen  and  agents,  from 
allowing  smoke  and  effluvia  to  issue  from  their 
works,  to  the  detriment  of  the  pit. ;  and  from 
making  or  causing  to  be  made  any  noises  to  his 
annoyance.  I  regret  that  I  cannot  make  the  decla- 
ration more  precise;  but  I  cannot,  becausQ,  obvi- 
ously, the  question  of  annoyance  is  one  of  degree. 
Looking  at  the  great  inconvenience  which  my  decree 
must  necessarily  entail  upon  the  defts.,  I  think  they 
should  have  a  reasonable  time  for  appealing.  The 
decree  will  be  therefore  dated  as  of  to-day;  but 
the  injunction  will  not  begin  to  take  effect  till  the 
10th  March  next.  In  the  meantime,  the  defts. 
must  do  their  best  to  obey  the  spirit  of  the  order ; 
and  I  shall  consider  the  injunction  complied  with  if 
there  is  no  substantial  issue  of  smoke,  or  other 
annoyance,  to  the  pit.  in  the  interim. 


COUBT  OF  aUEEITS  BENCH. 

Reported  by  jomr  Taoimox  aad  T.  W.  Sausobbs,  Eiqra» 

B«n1eter»-ftt-Law. 

Wednesdoof,  Jan.  16, 1867. 

HoBHBT  (app.)  V.  Closx  (resp.) 

Friendly  society — Trades  union — Ruks  in  restraint  of 
tradS'-'Illegality'^lS  A- 19  Vict.  c.  63,  sects.  9  oik/ 44 
— Misappropriation  of  funds  by  members — Summary 
jurisdiction  of  justices  under  sect.  ^. 

A  mutual  society  which,  in  addition  to  rules  for  the  bonA 

fide  mutual  relief  of  sick  metnbers,  and  for  other  ordi^ 

nary  purposes  of  a  friendly  society,  includes  also  rules 

for  the  encouragement^  relief,  and  maintenance  of  men  on 
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strike  is  not  a  friendly  society  within  the  meaning  of 
sects.  \)  and  4:-^  of  the  Friendly  Societies  Act  (18  <V 
10  Vict.  c.  (j3),  first,  became  sucfi  fast- mentioned 
jntrposes  are  not  analogous  to  those  offriendlu  societies 
properly  so  called ;  anc/,  secondly y  because  suck  purposes 
are  those  of  a  trades  union,  and  are  illegal  as  being  in 
restraint  of  trade ;  and  consefjuently,  therefore,  tlie 
summary  Jurisdiction  given  to  the  justices  by  sect.  24 
of  tlie  said  Act  does  not  apply  to  cases  of  fraud  or 
misappropriation  of  the  funds  of  such  a  society  on  the 
part  of  any  of  its  members. 

(iiucere^  urkether,  thdkgh  illegal  in  the  seme  that  no  action 
could  lie  maintnined  an  any  matter  of  contract  arising 
out  of  thetn,  such  rules  are  illegal  so  as  to  render  the 
members  of  the  society  crvniintdty  responsible. 

I  niton  V.  EckcTsley,  in  error,  0  K.  ^'  B.  47 ;  25  L.  J. 
11)1),  Q.  D.,  commented  on  and  followed. 

Special  cose  stated  by  two  justices  of  the  peace 
far  the  West  Riding  of  Yorkshire,  under  20  &  21 
Vict,  c  43,  8.  2,  for  the  opinion  of  the  Court  of 
Q.  B.  on  a  question  of  law  which  arose  as  herein- 
fliter  stated. 

Thcresp.  was  summoned  before  thesaid  justices  at 
Bradford,  in  the  West  Riding,  on  the  12th  Jan.  1866, 
upon  the  information  of  the  app.,  a  boiler  maker, 
and  the  president  of  the  Bradford  Branch  Society  of 
the  United  Order  of  Boiler  Bfakers  and  Iron  Ship 
Builders,  on  behalf  of  the  said  society  (a  copy  of  the 
rules  of  which  society  have  been  duly  deposited 
with  the  Kegistrar  of  Friendly  Societies  in  England 
pursuant  to  the  statute,  &c.),  charging  that  the  resp., 
on  the  16th  Dec.  1865,  being  then  and  there  a 
member  of  the  said  society,  and  having  in  his  pos- 
session certain  moneys  of  the  said  society  amounting 
to  the  sum  of  24/.  ISs.  o^.,  did  then  and  there  un- 
lawfully withhold  the  same  from  the  said  society, 
and  from  thence  hath  continued  to  withhold  the  same 
contrary  to  the  form,  &c."  At  the  hearing  of  the 
summons  by  the  said  justices  on  the  loth  Jwi.  1866, 
the  charge  against  the  resp.  as  laid  in  the  information 
was  fully  proved,  but  his  attarney  contended  that 
the  said  society  was  not  a  society  within  sect.  44  of 
18  &  11)  Vict.  c.  as,  and  further  that  it  was  a  society 
establishefl  for  purposes  which  are  illegal,  being 
against  public  policy,  in  restraint  of  trade,  and  de- 
priyii>g  the  workman  of  the  free  use  of  his  own  will 
in  the  employment  of  his  labour,  and  also  in  re- 
straining him  from  getting  employment  or  con- 
tinuing in  emplo3mient,  or  obtaining  employment 
for  a  non-member  of  the  society;  and  lastly,  that  the 
society  was  an  organisation  for  or  tending  to  the 
encournj^ing  and  maintaining  of  strikes ;  and  in 
support  of  these  objections  he  called  the  justices' 
attention  to  the  following  passages  in  the  printed 
rules  and  regulations  of  the  society,  namely : 

EcLK  XXVIII.— y'««nrorit—/'i>cw«>f*  dtsputes  and  beucjlu /hnn 

contingent  fimd 

Sect  L— Tliftt  in  districte  where  members  are  compelled 
0  -work  piecework,  and  it  be  proved  to  the  aatisfaction  of 
the  executive  council  that  the  firm  is  redacin^  the  price 
below  the  usual  and  reasonable  prices,  they  shall  allow  the 
men  resisting  the  redaction  seven  shillings  per  week  for 
two  weeks  after  beiug  out  six  days ;  after  which  time  they 
shall  receive  travelling  cards  acoordlng  to  role  30. 

Beet  2.— That  any  member  or  members  in  a  shop,  either 
on  piecework  or  day-work,  where  a  dispate  arises  connected 
with  our  trade  or  society,  no  member  or  members  shall  bo 
allowed  to  call  at  such  shop  or  shops  after  being  made 
acquainted  with  ■noh  dispute ;  or  for  doing  to,  to  be  Hned 
the  sum  of  IO5. ;  and  that  any  member  of  this  society,  either 
angle  iron  smith,  plater,  rivetter,  or  holder-op,  enconraging 
any  holder-np  or  labourer  to  violate  this  rule  by  allowing 
Um  to  practise  with  his  tools,  or  otherwise  instmotiog  him 
ki  other  branches  of  the  trade  contrary  to  these  rales,  «haU, 
an  proof  thereof,  be  fined  for  the  first  offence  A«.,  for  the 
seoond  iO«.,  and  for  the  third  be  expelled  the  soeie^. 

Bulk  XXIX — Disputa  on  day-tecrk  and  beneJUi. 
Sect  1.— Should  a  dispute  arise  in  any  shop,  the  mem- 
bers of  that  shop  shall  make  it  known  to  ttieJr  branoh, 
which,  if  it  only  affects  the  interest  of  two  or  three  members, 
such  branch  to  have  to  settle  it,  and  grant  to  members 
wishing  to  travel  125.  cards,  or  12s,  per  week  donation.    Bat 


should  a  general  dispute  arise  in  any  shop  wfaieh  oamiot  be 
amicably  settled  by  the  branch,  it  shall  be  referred  to  the 
executive  council,  who  shall  give  them  instroctions  on  the  sub- 
ject All  members  losing  their  employment  throojrh  snch 
disputes,  after  beiug  sanctioned  by  the  executive,  shall  receive 
the  sura  of  VJm.  per  week  so  loi^  as  they  remain  out  of 
employment  This  rule  to  be  applied  to  all  disputes  excepting 
die  settlement  of  piecework  pricea 

Rule  XLIL 
Sect  1  (part  of). — Any   member   naiag   his    influence  to 
Obtain  employment  for  a  non-member  shall  be  fined  for  such 
offence  10«. 

ElTLE  XX. 

Sect  4. — Any  member  leaving  his  employment  on  his 
own  responsibility  to  seek  for  other  employment,  eiwll  not  be 
entitled  to  travelling  relief  ontU  be  has  again  been  inenk- 
ployment  one  montL 

The  justices  were  of  opinion  that  the  objectionB 
raised  by  the  resp/s  attorney  were  valid,  that  the 
society  in  question  was  not  within  sect.  44  of  18  & 
10  Vict.  c.  68,  and  that  the  rules  of  the  society 
showed  or  set  forth  an  illegal  purpose,  and  conse- 
quently they  dismissed  the  complaint. 

The  app.  being  dissatisfied  with  this  decision  of  the 
justices,  the  present  case  was  stated  as  above 
mentioned. 

App.*8  poiuts  for  argument :  —  1.  That  the 
magistrates  ought  to  have  made  an  order 
against  the  resp.  upon  the  said  informatioD 
under  sect.  24  of  18  &  19  Vict.  c.  63.  2.  That  the 
said  society  was  established  for  some  of  the  pin>- 
poses  mentioned  in  sect  9  of  the  said  statute.  8. 
That  the  said  society  was  established  for  purposes 
which  are  not  illegal,  and  so  came  within  sect.  44  of 
the  said  statute. 

The  following  are  the  sections  of  the  statute 
(18  &  19  Vict.  c.  63,  to  consolidate  and  amend  tiie 
law  relating  to  friendly  societies)  which  were 
referred  to  in  argument,  and  are  material  to  tiie 
ease. 

Sect.  9 : 

It  shall  be  lawful  for  any  number  of  persens  to  form  and 
establish  a  friendly  society  under  the  provisions  of  tbi&Aet, 
for  the  poipoee  of  raising  by  voluntary  sabncrlptions  of  the 
members  thereof,  with  or  without  the  aid  of  dooations,  t  fond 
for  any  of  the  following  objects,  that  is  to  lay: 

L  For  insuring  a  sum  of  money  to  be  paid  on  the  birth  of  a 
member's  child,  or  on  the  death  of  &  member,  or  f or  tliB 
funeral  eimenses  of  the  wife  or  dxild  of  a  member. 

:i.  For  uie  relief  or  maintenance  of  the  members,  their 
hoabands,  wtree,  cMldrsn,  brothera,aistera,  nephetws,  ornleoes 
tn  old  age,  dckness  or  widowhood,  or  the  endtywrneBt  of 
members  or  nominees  of  members  at  any  age. 

8  For  any  purpose  which  shall  be  auUxorised  by  one  of  Her 
Majesty*lt  principal  Secretaries  Of  State,  or  In  Scotland  liy  the 
Loitl  Advocate,  as  a  porpose  to  which  the  powers  and  facilities 
Of    this   Act  ought   to   be   extended.  .    And  If  sueh 

persons  so  Intending  to  form  and  establish  snch  society,  shall 
transmit  rales  for  ttie  government,  guidance,  and  regulation 
Of  the  aame  to  the  reigistmr  af oressJd,  and  shall  obtain  bis 
certificate  that  the  same  are  in  conformity  with  the  lawss 
hereinafter  mentioned,  then  the  said  society  cJiall  be  deemed 
to  be  fully  formed  and  established  from  tiie  date  of  the  said 
oertifksate. 

Sect.  24 : 

If  any  officer,  member,  or  otb^r  person,  being  or  repreiient- 
ing^ himself  to  be  a  member  of  such  society,  or  the  nomhieB, 
executor,  administrator,  or  asaignee  of  a  memker  tibereof,  or 
any  person  whatsoever,  by  false  representation  or  imposition, 
shall  obtain  possession  of  any  moneys  ....  or  other 
effects  of  such  society,  or  havin|f  the  same  in  his  possesnioD, 
shall  withhold  or  misi^jply  the  same,  or  shall  wilhiUy  airily 
any  part  of  the  same  to  purposes  other  than  those  expreised 
or  directed  In  the  rule  of  such  society,  or  any  part  thereof,  it 
shall  be  lawful  in  England  for  any  justice  of  the  iieace,  arting 
fai  the  ooanty  or  borough  in  which  the  plaoe  of  bursas  of 
such  society  diall  be  situated,  upon  oomplaitttmadebyany 
person  on  behalf  of  such  society,  to  summon  ttie  person 
against  whom  such  complaint  Is  made  to  apnear  at  a  time  and 
plaoe  to  be  named  ha  aooh  sommons ;  anaanytwojostioos, 
present  at  the  time  and  place  mentionad  in  Hach^ammeas, 
Ihall  proceed  to  hear  and  determine  the  said  complaint,  in 
manner  directed  by  11  ft  12  Vict  c.  43 ;  and  if  the  said  joMtSceH 
Shall  determine  the  said  complaint  to  be  proved  sgatnst  sneli 
person,  they  ahall  adjndge  and  order  him  to  deliver  up  nil 
such  monosrs,  £a,  to  the  society,  or  to  repay  the  amount  of 
money  applied  improperly,  and  to  pay,  If  they  think  fit,  s 
further  sum  of  money  not  exceeding  20/.,  t<^gether  with  c<wts 
not  exceeding  S0«.,  and  in  default  of  snch  dellTory  of  aeeouate, 
or  repayment  of  such  amowit  of  money,  or  pajaeat  of  sncb 
penalty  and  costs  aforesaid,  the  said  justloos  may  order  Uie 
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ptnoa  so  oonrloCed  to  be  Imprisoned  In  the  common  goal 
or  house  of  correction  with  or  without  hard  labour  for  any 
fime  iiot.0zoeedii^  three  mcmfha. 

Sect  44: 

la  tbe  caM  of  any  friendly  Boclety  eetabliBbed  /or  any  of 
fht  pmrpnm  madiofd  in  nect.  9  of  thm  AH^  or  for  tmff  via*- 
pme  kAm*  4$  not  Uiegti^  baring  written  or  printed  mlea,  whose 
rales  lukTe  not  been  oertiOed  by  the  registrar,  provided  a 
mpy  oi  anch  rules  shall  have  been  dei>08ited  with  the  regfs- 
lanar,  eyery  dispute  between  any  member  or  members  of  such 
society  and  tbe  trosteeft,  treasnper,  or  other  officer,  or  the  com- 
mitlae  of  sn^  soeiefy,  «dbaU  be  decided  in  manner  herein- 
before srovMed  with  respect  to  disputes,  and  the  decision 
Siei«of  In  the  case  of  societies  to  be  established  xmder  this 
Act,  and  the  sections  in  tMs  Act  provided  for  such  deotsion, 
and  4d9o  tke  ieetUm  in  Utia  Act  wMdk  mtteU  that  a  puniabaient  m 
OMT  ^//rttud  or  imposition  by  an  qfficar^  member^  or  person^  s^aU 
be  appticotU  to  meh  tmcert^caitd  iocieties^  Ihrovlded  always 
that  nothing  herein  contained  shall  be  constrned  to  confer  on 
any  soeh  sooiety  whose  rales  shall  not  have  been  oertiiled  by 
the  registear,  or  any  of  the  members  or  officers  of  such  so- 
eS^tj,  any  of  Uie  powers,  exempUons,  or  facilities  of  this  Act, 
save  and  except  as  in  and  by  this  section  is  exinessly  pro- 
Tided. 

The  following  rules  were  also  read  or  referred  to 
in  the  argument  as  material : — 

Kule  1,  sect.  2.  That  the  society  he  instituted  for 
the  mutual  relief  of  its  members  when  out  of  em- 
ployment, or  in  sickness,  the  burial  of  their  dead, 
and  other  heneyolent  purposes  as  set  forth  in  these 
ndes. 

Bale  14.  Appointing  a  surgeon  to  each  hranch, 
to  attend  members  and  find  medicine,  and  fixing  his' 


Rules  16,  17,  18,  and  19.  Kegulating  the  relief, 
&C.  to  sick  members. 

"Rule  20.  Any  member  thrown  out  of  employment 
through  depression  of  trade,  or  circumstances  satis- 
factory to  tiie  members  of  his  branch,  to  reoeire  a 
trayellixig  certificate,  and  trarelliug  relief  of  Is.  Sd. 
a-day.  A  member  losing  employment  through 
drm^cenness,  or  leaving  employment  on  his  own 
responsibility,  to  be  disqualified  for  trayelling  relief 
for  a  specifi^  time. 

Rale  22.  Scale  of  bonuses  to  disabled  members. 

Role  23.  Superannuations  in  old  age. 

Alefliak  Q.C.  (with  him  Macnamard)  for  the  app. — 
This  is  an  uooeitificated  society,  which  has  complied 
with  the  provisions  of  sect.  44  of  the  Act  by  depositing 
Its  printed  rules  with  the  registrar,  and  one  of  the 
eoBseqneBoes  of  so  doing  is  that  it  may  avail  itself  of 
ihe  summary  jurisdiction  provided  by  sect.  24  for 
the  punishment  of  any  member  guilty  of  fraud  or 
misappropriation  of  funds.    Sect.  9  is  a  key  to  sect. 
44,  and  the  sole  question  is,  whether  the  sodety  is 
established  for  any  of  tfte  purposes  mentioned  in  sect.  9, 
or  for  cmy  pwrpoee  not  ilkgat  within  sect,  44.     [Mel- 
lob,  J. — ^That  must  be  for  any  (mahgoiu  purpose.] 
No  doubt.    It  was  necessary  to  go  to  the  root  of  the 
matter    and  read  the  rules.     It  was  clear   from 
sect.  2  of  rule  1  that  all  the  objects  were  directly 
within  sect.   9   of    the  Act,   except   the  relief  of 
members  when  out  of  employment,  but  that  was  a 
beneTolent  and  an  analogous  addition.    [Cockburn, 
C.  J. — ^Relief   when    out  of   employment   simply 
would  be  analogous  ;  but  whether  it  be  so,  in  cases 
where  members  are  forced  out  of  employment  by 
the  very  rules  themselves,  may  well  be  a  question. 
LuBH,  J. — The  purpose  must  be  both  analogous  and 
not  iUegal.]    The  14th  rule  appointing  a  surgeon, 
and  the  four  following  rules  regulating  the  relief 
to  be  given,  showed  a  bona  fide  provision  for  all  sick 
members,  and  with  rules    20,    22,  and  23,   were 
clearly  within  the  ordinary  and  benevolent  scope 
af   a  friendly  society.      There  was   nothing  ob- 
jectionable in  a  rule  providing  that  drunkenness 
or  a  wilful  leaving  employment  should  incur  the 
forfeiture  of  travelling  relief.     [Cockburh,  C.  J. — 
Looking  at  the  whole  scope  of  these  niles  it  is 
dear  to  me  that  the  purpose    of    the  society  is 
twofold.     No  doubt  one  of   its   purposes  is  the 
ordinary  one  of  a  charitable   society  properly  so 


called,  but  at  the  same  time  it  is  impossible  not  to 
see  that  it  lias  another  purpose,  namely,  that  of  a 
trades  union,  and  the  controlling  the  whole  body, 
and  getting  the  dominion  over  their  actions.]  The 
objectionable  rule  is  No.  28,  but  if  workmen  out  of 
employment  are  to  be  allowed  anything  at  all,  is  it 
not  necessary  that  some  one  or  more  persons  should 
have  the  power  of  deciding  or  fonuing  a  judgment 
wliether  tliey  are  out  of  employment  satisfactwily  f 
[CocKBURN,  C.  J. — Taking  rules  28  to  31  inclusive, 
they  are  all,  more  or  less,  in  restraint  of  trade, 
and  therefore,  though  their  purpose  may  be  ''  analo- 
gous," as  being  in  a  sense  charitable,  they  are  still 
'*  illegal"  though  not  of  necessity  criminally  so.] 
The  main  bond,  fide  objects  and  purposes  of  the 
society  are  benevolent,  and  it  is  contended  that  the 
addition  of  these  few  rules,  regulating  the  terms  of 
work,  do  not  so  alter  or  iUBfect  the  general  nature 
and  character  of  the  society  as  to  render  it 
illegal,  or  place  it  without  the  provisions  of  the  Act. 
[Blackucrn,  J. — Can  you  ciedl  it  a  benevolent 
purpose  to  fine  a  member  who  aids  a  friend  who  is 
not  a  member  ?] 

No  one  appeared  on  the  part  of  the  resp. 

CoGKBUBN,   C.  J. — I  think  we    ought    not    to 
hesitate  for  a  moment  in  saying  that  the  magistrates 
have  been  perfectly  right  in  considering  that  this 
society  does  not  come  within  the  purview  of  the 
Friendly  Societies  Act  of  the  18  &  19  Vict.  c.  G3,  so 
as  to  give  the  magistrates  jurisdiction.     I  quite 
agree  with  Mr.  Mellish,  supposing  the  main  purpose 
of  this  society  to  be  that  of  a  benevolent  society 
coming  within  the  9th  section,  that  it  would  not  be 
because  there  might  be  one  or  more  rules  going  a 
little  more  or  less  beyond  that  object,  that  therefore 
we  ought  to  say  it  is  not  a  sodety  within  tlie  Act. 
But  here  we  find  the  very  purpose,  and  the  existence 
of  this  society  is  not  merely  that  of  carrying  out 
those  objects  for  which  benevolent  societies,  pro- 
perly so  cifJled,  are  established,  but  for  carrying  out 
the  purposes  of  a  trades  union.    Now,  under  that 
term   "  trades  union "   is  generally  understood  a 
combination  by  which  the  men  bind  themselves  not 
to  work  except  under  certain  conditions,  and  to  sup- 
port one  another  in  the  event  of  their  being  out  of 
employment  in  conformity   with  the  wishes  and 
interests  of  the  body  at  large  of  which  the  indivi- 
dual is  a  member.    I  am  very  far,  indeed,  from 
saying  that  a  trades  union,  constituted  for  such  a 
purpose,  would  bring  those  who  are  members  of  it 
within  the  criminal  law ;  but  inasmuch  as,  in  all  the 
cases  of  trades  unions  that  have  come  under  my 
observation,  there  are  always  rules  and  regulations 
that  operate  in  restraint  of  trade,  then  on  the  same 
principle   as    that    on   which,    in    the    case    of 
EiU<m  V.  Eckersieu,  in  error,   6    E.  &  B.  47 ;    25 
L.    J.    199,    Q.   !b.,    the     combination     of     the 
masters,     to    employ    only    men    who    satisfied 
certain  conditions,  was  held  by  the  court  of  error, 
confirming  the  decision  of  this  court,  to  be  not 
criminally  illegal,  but  so  far  illegal,  in  respect  to 
civil  rights  and  obligations,  that  the  breach  of  au 
agreement  founded  on  them  could  not  be  enforced 
in    a  court  of  law,  I  tMnk  here  one  of  the  main 
objects  of  this  society  is,  to  constitute  a  society  for 
the  purposes,   and  to  carry  out  the  objects  of  a 
trades  uuion,  and  that  it  is  illegal  to  the  extent  and 
in  the  sense  of  the  decision  of  that  case.    There  are 
here  so  many  of  the  rules  operating  in  restriiint  of 
trade  that,  if  a  civil  action  bad  been  brought  upon 
them — ^that  is  to  say,  upon  a  matter  of  contract 
or  obligation  arising  out  of  or  involved  in  them, 
there  can  be  no  doubt  that  they  would  have  been 
held  to  be  in  restraint  of  trade,  and  therefore  illegal, 
and  that  they  could  not  be  recognised  or  enforced 
in  any  such  action.    I  think,  therefore,  for  two 
reasons,  that  it  is  impossible  to  hold  that  this  case 
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comes  within  the  44th  and '  9th  flections  of  the 
Friendly  Societies  Act.  In  the  first  place,  because 
the  purposes  for  which  a  trades  union  is  organised 
are  not  analogous  purposes  to  those  for  which  bene- 
Tolent  societies,  properly  so  called,  are  constituted  ; 
and  secondly,  because,  although  the  members  may 
not  be  criminally  responsible  for  these  arrangements 
among  themselves,  and  although  there  may  be  rules 
and  regulations  and  agreements  to  which  they  may, 
if  they  think  proper,  subject  themselyes  with  a  Tiew 
to  tlieir  common  incorporation,  yet  sudi  rules,  being 
in  restraint  of  trade,  are  by  the  law  of  the  land 
illcgnl.  This  is  not  for  a  purpose  coming  within  the 
scope  of  the  18  &  19  Vict,  c  68,  and  moreorer  is 
in  such  a  sense  illegal,  that  it  would  be  impossible 
to  say  that  the  terms  of  the  44th  section,  by  which 
section  all  legal  associations  are  excluded,  are 
applicable  to  It.  I  thinJc  the  magistrates  were  right 
in  deciding  that  the  case  did  not  come  within  the 
Act  of  Parliament. 

Blackburn,  J.— I  am  of  the  same  opinion ;  and 
think  that  the  magistrates  had  no  jurisdiction  to 
convict  this  person,  unless  the  society  was  within 
the  44th  section,  wluch  says, ''  That  in  the  case  of 
any   friendly  society  established   for   any  of  the 

furposes  mentioned  in  sect.  9  of  this  Act  ^ — which 
may  say  are,  shortly,  the  purposes  of  what  I  under- 
stand to  be  a  friendly  society — "  or  for  any  purpose 
which  is  not  illegal,"  having  written  or  printed 
rules,  whose  rules  have  not  been  certified,  then  it 
may  be  enforced.  Now  it  has  been  properly  admitted 
by  Mr.  Mellish  tliat  on  the  construction  of  sudi  an 
Act  as  this,  though  the  words  are  *'for  any  purpose 
which  is  not  illegal,''  which  maybe  in  one  sense  taken 
to  include  every  purpose  which  is  not  illegal,  yet, 
in  construing  general  statutes,  and  indeed  in  con- 
struing all  documents,  words  cannot  be  taken  to 
have  that  extensive  meaning.  For,  if  so,  all  they 
have  previously  said  in  enumerating  various  cases 
would,  in  that  case,  be  quite  superfluous ;  but  when, 
in  enumerating  cases  of  a  particular  sort,  the  Act 
says  "  or  for  any  purpose,"  it  means  any  analogous 
purpose— purposes  of  such  a  nature  as,  though  not 
named  among  the  rest,  are  yet  analogous  to  them. 
Taking  it  in  that  way,  comes  the  first  question,  Is 
it  any  purpose  in  that  sense  analogous  to  the 
" friendly  societies' **  purpose?  I  think  I  may  say  at 
once,  the  objects  here  are  for  purposes  that  are  gene- 
rally understood  to  be  tl^ose  of  a  trades  union.  I 
quite  agree  with  my  Lord,  and  I  do  not  think  it 
necessary  to  repeat  what  he  has  said,  that  purposes 
that  are  generally  understood  to  be  what  we  may 
call  those  of  tnides  unions  are  not  analogous 
to  the  purposes  that  are  generally  included  in  a 
friendly  society ;  it  would  not  follow  because  there 
are  some  littie  inaccuracies  or  deviation  from  the 
purposes  analogous  to  those  of  a  friendly  society  that 
therefore  that  society  could  not  be  within  the  sec- 
tion ;  a  little  deviation  from  such  purposes  would 
not,  as  far  as  that  goes,  prevent  its  being  for  a  pur- 
pose analogous,  if  it  was  mainly  analogous;  but  then 
as  to  that  it  is  a  question  of  more  or  less,  and  look- 
ing at  these  rules  I  think  the  magistrates  were  quite 
justified  in  coming  to  the  conclusion  that  the  main 
object  of  the  society  was  to  be  a  trades  union,  and 
not  a  friendly  society,  and  therefore  that  the  pur- 
pose of  it  is  not  a  purpose  analogous.  Further  than 
that,  I  may  say  that  1  think  its  purpose  is  illegal, 
but  upon  that  I  do  not  go  at  all  furtiier  than  the 
Court  of  Ex.  Ch.  went  in  UxUm  v.  Eckenkn,  I  think, 
if  I  remember  rightly,  that  the  judges  in  the  Ex.  Ch. 
carefully  guard  themselves  against  saying  one  way  or 
the  other  whether  it  would  be  illegal  in  such  a  sense 
as  that  the  members  might  be  indicted  for  conspiracy 
or  not,  and  as  far  as  I  am  concerned,  I  wish  to  leave 
it  untouched,  not  saying  that  I  think  an  indictment 
for  conspiracy  would  lie,  but  leaving  that  to  be  con- 


sidered when  the  question  arises,  but  illegal  in  the 
sense  that  it  would  be  void ;  and  this  I  hold  on  the 
authority  of  Hilton  v.  Edcerstey,  and  also  because 
my  own  judgment  goes  completely  along  vrith  the 
judgment  in  that  case,  and  especially  in  that  of  the 
late  Crompton,  J.  in  the  court  below;  and  being 
illegal  in  that  sense,  I  am  inclined  to  think  that  a 
very  small  amount  of  illegality  of  that  sort  would 
a£Fect  the  whole  matter,  and  take  the  caae  out  of 
the  statute.  It  is  not,  however,  necessary  to  decide 
that,  because  here  the  magistrates  have  found,  and 
are,  I  l^ink,  quite  justified  in  finding  that,  lookinjg 
at  these  rules,  it  was  by  no  means  a  small  and  inci- 
dental illegality  tacked  on  to  a  benevolent  society, 
but  that  these  particular  rules  embraced  the  prin- 
cipal object,  embodied  the  chief  aim  and  scope  of 
the  society,  and  I  think  that  such  a  purpose  is  not 
analogous  to  that  of  a  ^  friendly  sodety,"  and  that  it 
is  also  illegal. 

Mbllob,  J.— I  am  entirely  of  the  same  opinion. 
I  desire  to  express  no  opinion  upon  the  point  whether 
or  not  these  rules  are  illegal  in  the  sense  of  being 
criminal,  but  it  appears  to  me  that  the  substantial 
objects  of  the  society  are  really  those  of  a  trades 
union,  and  directed  to  encourage  and  su^^ort  the 
maintenance  of  persons  on  strike.  The  two  different 
objects  of  this  society,  as  shown  by  the  rules,  appear 
to  me  to  be  so  mixed  up  together,  that  they  cannot 
well  be  separated ;  and,  indeed,  the  object  of  sup- 
porting men  on  strike  is  so  patent,  that  I  cannot 
help  linking  that  a  great  many  of  the  members 
became  members  of  the  society  generally  on  the 
footing  of  these  very  rules,  and  for  the  sake  of  those 
particular  objects  which  form  so  important  a  part 
of  the  constitution  of  the  society.  I  think  that  the 
objects  of  the  society,  as  has  already  been  pointed 
out  by  my  Lord  Chi^  Justice  and  my  brother  Black- 
bum  are,  first,  not  "  analogous,"  because  they  are 
not  benevolent,  for  although  mmt  of  them  are,  yet 
they  can  hardly  be  aaid  to  be  substantially  so,  and 
I  think  the  magistrates  were  justified  in  saying  that 
they  were  not.  Mainly,  the  provisions  of  them  are 
certainly  not,  and  that  in  the  sense  explained  in  the 
case  which  has  been  referred  to  of  BUton  v.  Eckerd^^ 
which  appears  to  me  to  be  very  much  in  point  to 
the  present  case,  and  expresses  a  rule  to  which  we 
ought  to  adhere. 

Lush,  J.— I  am  entirely  of  the  same  opinion.  I 
think  one  of  the  material  purposes,  if  not  the  main 
purpose,  of  this  association  is  to  form  a  trades 
union,  and  that  being  so,  I  think  it  is  not  only  a 
purpose  not  analogous  to  those  specified  in  the  9th 
section,  but  moreover  a  purpose  that  is  illegal  in  a 
sense  that  the  provisions  embodied  in  the  roles 
cannot  properly  be  enforced  in  a  court  of  law. 

Judgment  for  the  reip. 

Attorney  for  the  app.,  G,  W,  Chinenfy  36,  Essex- 
street,  Strand,  agent  for  W,  P.  Boberts^  Manchester. 


Saturday,  Jan.  19,  1867. 

Thb  Bbiobtok  Local  Boabd  of  Health  (apps.)  r. 

STEmaNO  (resp.) 

Local  Government  Act  ISoS—Ska^hterhouee  licence^ 
Alteration  of  premises. 

Prior  to  the  coming  into  operation  in  the  town  of 
Brighton  of  the  Local  Gooemment  Act  1858,  the 
tvip.  h<Md  occupied  premises  in  a  certain  street  there 
for  the  purpose  of  slaughtering  pigs.  These  premises 
consisted  of  a  yard  with  entrance  by  closed  doors  or 
gates  from  the  street,  and  in  the  yard,  pig  pens,  a 
cartshed,  a  shftd  used  for  slaughtering  pigs,  and  a 
stable  for  horses,  the  external  vaults  of  which  c  omU- 
tuted  the  waHs  of  the  building.      Whilst  the  premise 
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vers  JO  used  the  ren>.,  upon  the  comina  into  operation 
of  the  said  Loocd  Uovemment  Aci^  ootaineda  Ucence 
under  teet.  127  of  the  Towns  Improvement  Act  1847 
(ineorpor<ited  wi&  the  said  Act),  which  Ucence  stated 
that  Ae  animals  to  be  slaughiered  were  "  piffs,"  No 
animals  hejore  them  were  ever  shmghtered  in  the  stcAk. 
Since  obtaining  such  Ucence  the  req),  has  converted  the 
stable  into  another  sbxuahtering  shed,  and  used  the 
same /or  shughtering  bullocks  ana  sheep  therein.  Upon 
an  information  for  usina  this  stable  as  a  slaughter' 
house  without  havina  obtained  a  Ucence  for  that  pur* 
pose,  the  justices  held  that  iqton  a  proper  appUcation  of 
the  law  to  the  facts,  the  resp.  was  entitled  to  use  the 
stable  as  he  did,  for  that  the  stable,  as  forming  an 
original  portion  of  the  premises  Ucensed  as  a  ^^  daughter' 
house,"  was  covared  by  such  Ucence, 

Upon  a  case  stated  for  the  opinion  of  this  court, 

Bdd  that  the  justices  were  right  in  their  determination. 

This  was  a  ca«e  stated  by  justices  nnder  the 
20  &  21  Vict,  c  48,  upon  the  dismissid  of  an  infor- 
mation. 

It  appeared  that  on  the  18th  Nov.  1865  an  infor- 
mation was  laid  charging  one  Warwick  Stenning,  of 
Brighton,  that  on  the  2nd  Nov.  then  instant  at 
Brighton,  he  used  and  occupied  as  a  slaughterhouse 
a  certain  building,  being  in  the  north-western  part 
of  a  yard  lying  on  the  south  side  of  Paradise-street, 
witldn  the  limits  of  the  district  of  the  local  b(Mird  of 
health  of  Brighton,  without  haying  first  obtained  a 
licence  from  the  said  local  board  for  the  erection  of 
•nch  building,  or  for  the  use  and  occupation  tiiereof 
ss  a  slaughterhouse  or  knacker's  yard,  on  the  8rd 
Sept  1860,  being  the  time  when  tiie  L<x»l  Goyem- 
ment  Act  1858  came  into  operation  in  the  borough 
of  Brighton.  The  oflFence  was  alleged  to  have 
arisen  under  the  Towns  Improyement  Clauses  Act 
1847  (10  &  11  Vict  c.  U),  s.  126,  incorporated  with 
the  Local  Government  Act  (21  &  22  Vict,  c  98).  At 
the  hearing  it  was  proved  that  the  Local  Govern- 
ment Act  was  adopted  and  came  into  operation  in 
Brighton  on  the  8rd  Sept  1860.  That  the  building  in 
question  was  part  of  premises  situate  and  known  as 
Fo.  28,  Paradise-street,  in  the  said  borough,  and 
that  at  the  time  of  the  adoption  of  the  Local 
Goyemment  Act  these  premises  consisted  of  a  yard 
with  entrance  by  closed  doors  or  gates  from  Paraoise- 
•treet^  and  in  the  yard  pig  pens,  a  cartsh^  a 
died  used  for  slaughtering  pigs,  sod  a  stable  for 
horses,  the  external  vaults  of  which  now  constitute 
the  walls  of  the  building  in  question.  That  on  the 
2nd  April  1862  John  Thomas  Noakes,  the  then 
occupier  of  the  said  premises,  complied  with  the 
I27th  section  of  the  Towns  Improvement  Clauses 
Act  1847,  under  which  it  was  requisite  that  tlie 
daughtertiouse  should  be  registered  at  the  office  of 
the  town  clerk  in  Brighton.  That  the  regiitration 
in  the  book  kept  for  that  purpose  was  (titter  aUa) 
as  follows : 


Nuaeaod 

Betldanoe  of 

Ooenpier. 


jQim  Thmi.  Noakes^ 

79,StJain«0-«treet  S8,PftnidlM- 
Bioliftid  Biker,  81,     street 

St.  jMMe-etreet 
_     Not.  7th  1869. 
wwwlek  Stenniiig, 

U,  fiorliiigtoii-Bt 


Where 
•itoAteL 


Deeoriptlcn 

of  Cattle 

to  be 

siMightered. 


Pigs 


Date  of 
Beglstratlon 


April  2iid,1861 

7th  Not.  1861 

Traaafened 
Sep.33nd,186«i 


A  certificate  of  such  reg^tration  was  granted  as 
follows: 

Borough  of  Brighton. 

I  do  hereby  certify  that  the  Blanghterhoose  eitoate  In 
^l^ndJee-etreet,  within  the  dietrict  of  the  said  borough,  and 
BOW  in  year  oocapaUon,  has  been  dnly  registered  in  the  book 
kopt  aX  my  offloe  at  the  Town-hall  in  the  said  boroogh,  for  the 
lupOM  of  registering  the  sUwghterhoaaes  within  that  dis- 


trict, and  that  68  Is  the  registered  number  of  yonr  8laaghter> 
hooMi 

Dated  this  2nd  day  of  April  1862. 

O.  Shakwood^  Town  Clerk. 
To  Ifr.  John  Thomas  Noakee, 

79,  St  Jamee-etreet 
Transferred  to  Mr.  Richard  Baker,  81,  St  James-etreet,  this 
7th  day  of  Norember  186& 

That  the  aboye-mentioned  slaughterhouse  is  now 
occupied  by  Mr.  Warwick  Stenning,  of  Burlington- 
street,  and  his  name  is  recorded  in  the  register  of 
slaughterhouses ;  that  from  the  time  of  the  regis- 
tration of  such  slaughterhouse  the  words  **  Slaugh- 
terhouse No.  68 "  were  painted  on  the  outside  of 
the  yard  gates  lUforesaid  fronting  to  Paradise-street : 
that  at  and  prior  to  the  adoption  of  the  Local 
Goyernment  Act  the  only  animals  slaughtered  on 
any  part  of  the  premises  were  pigs,  which  were 
generally  slaughtered  in  the  shed  used  as  a  slaughter- 
house, and  not  in  any  other  part  of  the  wdd  pre- 
mises; but  that  occasionally  for  conyenience  they 
were  kille  I  in  the  yard ;  that  it  was  not  proyed  any 
animal  had  eyer  been  slaughtered  in  the  stable,  but, 
on  the  contrary,  as  far  as  the  eyidence  went,  it  was 
proyed  that  none  eyor  had  been  slaughtered  there ; 
that  since  the  resp.  acquired  the  said  preinises 
he  has  conyerted  the  stable  into  another  slaughter- 
ing shed,  and  used  the  same  for  slaughtering 
biUlocks  and  sheep  therein,  and  that  he  did 
use  it  for  slaughtering  a  bullock  therein  on 
the  day  alleged  in  the  information,  and  that 
the  slaughtering  shed  which  already  existed  is 
still  used  by  Bichard  Baker  for  slaughtering 
pigs  therein ;  that  slaughterhouse  premises  usually 
consist  of  a  yard,  a  slaughtering  shed  or  house^ 
a  stable,  a  cartshed,  and  cattie  or  pig  pens; 
and  that,  though  generally  animals  are  slaughtered 
in  the  slaughtering  shed  or  house,  yet  that  In  yery 
warm  weatiier,  or  under  other  particular  circum- 
stances, they  are  at  times  slaughtered  in  the  yard  or 
other  part  of  the  premises;  but  there  was  no  proof 
of  an  J  slau^tering  eyer  haying  taken  place  in  a 
stable. 

The  justices  were  of  opinion  that  under  the  inter- 
pretation of  the  word  ^  slaughterhouse,"  giyen  by 
the  Public  Health  Act  1848  (incorporated  with 
the  Local  Goyemment  Act),  and  accordingly  to 
the  commonly  reoeiyed  acceptation  of  the  term,  as 
the  conclusion  to  be  drawn  from  otiier  sections  of 
the  Towns  Improyement  Clauses  Act  1857,  par- 
ticularly sect  181,  the  word  **  slaughterhouse" 
used  in  the  126th  section  of  that  Act,  must  be  held 
to  include  all  the  buildings  and  places  actually  in 
use  with  the  slaughterhouse  or  shed  itself,  and 
called  generally  the  slaughterhouse,  and  registered, 
as  in  this  case,  under  the  general  number  by  that 
general  description,  and  consequently,  that  the 
stable  or  building  in  question  was  used  or  occupied 
as  a  slaughterhouse  at  the  time  of  the  adoption  of 
the  Local  Goyemment  Act,  and  the  justices  there- 
fore dismissed  the  case. 

The  question  for  the  court  was,  whether  or  not  the 
justices  were  correct  in  their  construction  of  the 
term  **  slaughterhouse  ?" 

By  sect  4  of  the  Local  Goyemment  Act  1858, 

that  Act  is  to  be  constraed  together  with,  and  be 

deemed  to   form  part  of,  the  Public  Health  Act 

1848,  the  64th  section  of  which  enacts. 

That  the  boslneBs  of  a  blood-boiler,  bone-boUer,  feU- 
monger,  slaoghterer  of  oatticL  horaea,  or  animelB  of  any 
deacription  .  .  .  shall  not  be  newly  established  in  any 
building  or  place  after  this  Act  is  applied  to  the  diatrlet  in 
which  soch  bailding  or  place  is  sltoate,  without  the  consent 
of  the  local  board  of  health,  fta 

By  sect  44  of  the  Local  Goyemment  Act  1858, 
the  proyisions  of  the  Towns  Improyement 
Clauses  Act  1857,  with  respect  to  <*  slaughter- 
bouses,"  are  incorporated,  sect  126  of  which  enacts 
that, 

No  place  BhaQ  be  used  or  ooenpled  as  a  sUaghterhoose 
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or  kiiacker's  yard  within  the  said  limits  which  woa  not  in 
buchute  aal  occupation  at  the  time  of  the  passing  of  the 
Bpeeial  Act»  and  has  so  oontlnued  ever  since,  anless  and  until 
a  licence  for  the  erection  thei-eof,  or  for  the  lue  and  occupa- 
tion thereof  as  a  slaughterhouse  or  knacker's  jrardr  Ik&ve  been 
obtainad  from  tb«  oonuaisaiooera,  &Q. 

Manisty,  Q.  C.  (D.  A.  Freeimn  with  him)  appeared 
for  the  apps.,  and  contended  that  the  juatices 
wore  wrong  in  dismissing  the  information,  for  that 
the  re^p.,  in  extending  his  slauffhtering  premises, 
which  were  licensed  only  for  the  slaaghtering  of 
trigs,  and  slaughtering  therein  bollocks  and  sheep, 
had  violated  the  foregoing  sections ;  that  although 
the  res  p.,  who  possessed  the  premises  for  the  pur- 
pose of  slaughtering  pigs  prior  to  the  adoption  of 
the  Local  Government  Act  1858,  could  not  be  inter- 
fered with  so  long  as  he  confined  hfs  business  to  the 
same  premises,  and  to  the  slaughtering  of  the  same 
description  of  animals,  yet  be  could  not,  without  a 
licence  for  the  purpose,  carry  on  his  business  in  ad- 
ditional premiseSjSnd  that  business  of  a  more  extensive 
description.  That  great  evils  would  result  if  a  party, 
who  merely  slaughtered  pigs  in  a  shed,  could  with- 
out a  licence  convert  a  stable  into  a  slaughterhouse 
and  kill  bullocks  and  sheep  there  merely  becanse 
such  stable  happened  to  be  within  the  boundary  wall 
of  his  premises.  [Blackburn,  J. — There  is  nothing 
which  disting^shes  between  the  slaughtering  of  one 
kind  of  animals  and  another  kind.  There  may  be 
rery  little  difference  between  killing  pigs  and  kill- 
ing bullocks.]  Not  only  are  different  premises 
n^,  but  the  trade  is  really  a  different  one.  [Lush,  J. 
-^Thc  licence  as  directed  by  the  Act  does  not  define 
the  nature  of  the  animals  to  be  slaughtered.]  He 
could  not  add  another  business.  He  applied  for  a 
Hccncefor  slaughtering  in  those  particular  premises. 
[Blackburx,  J. — ^The  magistrates  find  that  the 
stable  was  a  part  of  the  old  slaughterhouse.  Luhik, 
J. — May  he  not  enlarge  his  slaughterhouse  as  his 
business  increases  ?]  The  question  is,  what  part  of 
bis  premises  did  he  register  as  a  ^aughteriiouse? 
He  only  registered  tliat  part  which  he  used  for 
slaughtering  pigs. 

Browny  Q.  C,  eontTB)  was  net  called  upon. 

COCKBCTRK,  C.  J.-^I  tfaink  it  ia  a  questiim  of  faet 
whether  tliis  yard  did  form  part  of  the  original 
ptvmises.  I  can  quite  understand  that  it  may  be  in 
seme  eases  a  question  of  degree,  that  if  a  man  p«t 
into  his  siaughtering  premises  a  building  so  as  to 
convert  it  into  a  new  business,  tiMre  might  be  an 
inf^ngement  of  tiie  law.  Here  the  magistrates 
hare  found  tbey  are  part  of  the  original  premiseg, 
and  that  no  new  licence  is  required.  As  to  the 
changing  ef  the  one  description  of  businesa  to 
another,  it- does  not  seem  that  the  Act  of  Parliament 
makes  any  particular  distinction.  It  requires  tlie 
same  fdmi  of  licence  for  tlie  slaughtering  of  the 
particular  animals  to  be  sbnn  for  the  purpose  of 
hnman  food.  The  Uoeoce  ia  one-  granted  in  generid 
tcrm%  and  I  do  not  see  any  reason  why  it  should 
not. 

Blackburn,  J.— I  am  of  the  same  opinion^  The 
question,  here  is,  whether  a  particular  building  had 
been  used  or  occupied  as  a  8laughterlM)uae  prior 
to  the  date  when  the  Local  Board  of  Health  Act 
came  to  be  applied.  In  fact,  the  premises  had  been 
used  as  a  slaughterhouse,  and  therein  animals  had 
been  slaughter^,  and  the  whole  of  the  premises  had 
been  used  for  the  purpose  of  the  trade  of  slaughter- 
ing animals  for  a  long  time.  Now,  finding  the  trade 
in  the  same  premises,  that  they  had  been  used  before 
and  are  now  used  for  the  purpose  of  a  slaughter- 
lu>use,  the  magistrates  are  asked,  is  this  part  of 
what  was  used  or  occupied  as  a  slaughtoriiouse  ? 
That  was  a  question  of  fact  for  the  magistrates: 
they  have  given  us  tiieir  reasons,  and  they  have 


directed  themselves  rightly  as  to  the  fact,  and  I  have 
no  complaint  of  their  finding,  even  if  it  was  open  to 
me  to  say  whether  they  were  right  or  wrong  in  the 
application  of  the  fact  which  they  have  adopted. 

Mbllok,  J. — ^I  am  of  l^e  same  opinion. 

Lush,  Ji^— I  am  of  the  same  opinion. 

Judgment  affirmed, 

Wtdnesda\jy  Jan.  28,  186T. 

Tub  Barkslbt  Local  Board  of  Health 

V,  SanGwiCK. 

TjH^nl  board  of  heafth — yon-corporate  district — What 
acts  need  not  be  under  eeal,  jnc — II  ^*  12  VicL  e.  GH, 

By  sect.  3G  of  tkePaUic  IJealtJi  Act  IS4A,  tU  lead 
board  may  appoint  committees  to  carry  out  certain 
purposes  of  the  Act^  provided  thftt  i/te  acts  of  suck 
coimnittees  shall  be  smmittedfor  their  approvaL 

By  sect.  60,  t/ie  local  board  can  rer/uire  the  owners  of 
property  fronting  any  street  to  sewer,  lecely  jr.,  tne 
samCf  and  in  defanh  upon  notice  of  such  owner  doina 
such  work,  tJie  local  board  may  do  it  and  charge  the 
amount  upon  ^ch  owner.  By  sect,  149  it  is  enacted, 
that  whenever  t/ie  consent,  sanction,  jr.,  of  the  local 
board  is  required,  the  same  shaU  (Jin  the  case  of  a  no^ 
corporate  district)  be  in  writing  and  wider  their  seal 
and  the  hands  of  jice  or  more  of  thenu 

Tltetown  ofBttrnsley,  a  non^orporale  district,  waeplaeti 
under  t/te  opmztion  of  tlte  Public  Health  Ad  1848, 
cmd  a  committee  of  the  local  board  pasaed  certain 
resolutions  rehiUng  to  the  setcering,  leveliing,  jr.,  of 
certain  streets.  The  minutes  of  this  committee  vers 
submitted  to  the  approval  of  tke  local  board,  who,  6j| 
resolution,  approved  of  them,  and  directed  the  matters 
therein  referred  to  to  ie  carried  oitt,  and  notices  wen 
thereufion  setTeduponthe  various  parties  in  the  name  of 
such  local  bottrd  to  do  the  works  roqSMred,  Such  worm 
7wt  kavinf/  been  done  Inf  the  owners,  they  were  SM&ts* 
quentfy  done  by  the  local  hoard,  and  the  expenses  mere 
eliargm  to  sttch  owno's^  which  not  being  paid  wsK 
attempHed  to  be  enforced  by  proceedings  befinre  jusiiets, 
who,  uDon  an  oijeetion  taken  that  the  consent  and 
authanif  of  the  local  board  to  the  various  stapo  tnkm 
should  have  been  under  seal  and  under  the  hands  offim 
of  the  inetnbers  of  the  hoard,,  dismissed  the  compiaunt  i 

Held,  that  they  were  wrong,  for  that  the  acts  dme, 
iimsimwh  as  they  were  those  of  the  local  board  itself 
though  upon  the  recommendation  of  the  coitrmttee,  Sd 
not  require  to  be  under  seal  andunder  the  hands  offnt 
oftlteir  boffy. 

This  was  a  case  stated  under  the  20  &.*2X  VicL  c 
■kni,  at  the  instance  of  the  apps. 

The  facts  were  the  following: — Li  Jnue  IS5S  tfac 

Public  Health  Act  1848  was  applied  to  the  district 

of   Barusley,  which   is  a   non-corporate   district 

Under  the  provissooa  of  sect.  34,  the  following  bye- 

lawt  were  made : 

Boutine  of  Wsioeas,  No.  T.—^ie  business  at  the  ocdiour 
or  adjourned  meeting  of  the  local  board  shall,  on  far  as  nuj 
be  convenient,  be  proceeded  wltli  in  tbe  fonowtnt^  onSer,  r&L 
linttr  tilM) :— The  mhiutes  of  the  last  ordiamef  or  a4|o«Ml 
meeting,  Ac,  shall  be  read,  and  in  order  fbat  eueb  luiiiiSHi 
may  bereeo'^nljied  as  a  record  of  the  acts  of  tike  loeal  boart  • 
their  lant  meeting,  they  shaU  be  signed  by  tile  ehahnuRi  ftt- 
Riding  at  nach  last  meeting,  &c.  Every  raperC  of  aey  com- 
mtttee  appointed  by  the  board  shall  be  brooipht  op  lo  writlog; 
and  approved,  altered,  ur  rejected,  whoBy  or  ia.  part,  as  tw 
occasion  may  rer[ture. 

The  local  board,  at  a  generalannual  meeting heMoQ 
the  Cth  May  18G2,  passed  a  resolution  appointing  f&[ 
of  their  members  the  Streets  and  Markets  and  Sanitary 
Committee  of  the  board  for  the  ensuing  year.  Ai 
an  ordinary  monthly  meeting  of  tbe  lioaid  bsU 
the  9th  Dec.  1862,  it  was  "^onlered  tlut 
the  minates  passed  at  a  meeting  of  the  StnetB 
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and  Markets  Committee,  beU  on  the  5th  Dec. 
instant,  be  and  the  same  are  hereby  approved  by 
the  board."  These  minutes  were  (i/ifcr  alia)  as 
follows: 

Scbool-street ;  P»ll-^lttll;  SIlver-Btreet 
ReaolTed  that  notices  be  given  to  level  and  cliannel,  curb,  and 
baUtut  these  streets.  (Signed) 

HCXRY  BlCUABDSOX, 

A  member  of  the  present  meeting. 
The  following  notice  was  given  on  the  9th  Feb. 
18(»,  under  aect.  69  of  the  Public  Health  Act  1848, 
to  Mrs.  Hannah  Sedgwick,  who  is  the  owner  of  pro- 
perty in  the  above  streets,  called  Silver-street  and 
Tall-JVIall : 

Local  Boaid  of  Health  for  the  district  of  the  township  of 
Bamsley,  in  the  county  of  York. 

To  Mrsw  Hannah  Sedgwick,  of  Bamsley,  the  owner  of  cer- 
tahi  premises  fi-onting,  adjoining,  or  abutting  upon  certain 
atreetti  called  Silver-street  and  VaU-mall  within  the  said  dis- 
trict 

The  notice  then  directed  Mrs.  Sedgwick  to  level, 
metal,  and  channel  certain  streets  in  a  manner  speci- 
fied in  the  notice.  The  notice  was  signed,  *'  W.  H. 
l^encock,  clerk  to  the  said  local  board  of  health." 

On  the  oth  May  IBOa  the  looal  board  of  health 
passed  a  cesolution  appointing  another  committee 
for  that  year  as  a  streets  and  markets  and  sanitary 
coamiittce ;  and  on  the  10th  Jan.  18G4  it  Wiis  re- 
solved by  the  local  board  "  that  the  miimtcs  passed 
at  a  meeting  of  such  committee  held  on  the  13th 
Jan.  18G4  be,  and  the  same  are  hereby,  apiiroved." 

The  said  minutes  are  as  follows : 

Silver-street;  Pall-Uall;  School-street 
No  tenders  having  been  sent  in  in  reply  to  the  advertise- 
ment for  levelling,  metnlliug,  and  chsnnelliug  these  streets/ 
revolved  that  thjs  board  be  recommended  to  do  the  work  by 
thttr  Bucve^"* 

A«  the  ordinary  meetingiof  the  boiad  on  the  29th 
Mwbh  1864  it  wns  *^ordere<l  that  the  minutes  passed 
at  a  meeting  of  the  atreets  and  markets  committee, 
held  on  the  2Btfa  Mnroh  18^  be,  and'  the  same  ore 
hereby;  approved  by  that  boa^"  The*  minutes 
were  as  follewB: 

aehool-street ;  Pidl-Hall;  StlTer-strset.' 
Besolvsd,  that  notice  be  given  to  the  owners  of  prayBrty  in 
SehooWitieet}  Pall>llail,  sAd.  SUverHttrset,.  to  Ua^  the.  asms 
streets. 

Qa  the  16th  May  Mts.  Hannah  Sedgwii:k  was 
arved  with  a  notiee  to  flag,  certain  ports  of  tlie  said 
sCFoet  in  wtiich  she-  bad  property.  The*  surveyor  of 
the  hical  buacd,  after  the  expiration  of  the  time  men- 
tittoed^in  tihe  notice,  executed  the  work,  and  the 
eKpense*  vrore  by  hiraappertioBed  in  rsspeet  thereof. 
^n  the  23rd  Feb.  IMS  notice  was  served  upon  ITr* 
Sedgwick  by  the  local  board  of  health  reciting  the 
ioBiien  nofeieesf.  and  tliat  they  weie  naf  complied 
witir,  and  that  the  loeal  l)oard  had  themselves 
performed  the  work,  and  that  the  expenses  thereof 
hnii  been-  apportioned,  and  that  her  proportion 
amounted  to  27/.  17a.  !)</.,  and  informing^  her  that  the 
omoimt  wonld  be  a  chai^p^e  upon  the  prenrises,  &g. 

At.the  ordinaiy  monthly  meeting  of  the  board  on 
ttfi.  15th  Aug;  18(35  it  wa»  sesolved,,  th;iti  legal 
pffmedingabe  eommenced  a^aaivt  partios^  in  arrear 
UTth  jnivate  improvement  expenses  in  cases  where 
six  mentha  had  nearly  expiisd  since  notices  of 
apfMuctionnieni  wore  served. 

None  of  the  above  resolutions,  orders,  nottoes^  or 
other  proceedings  allegeii  to  have  bevi-  takeoi  as 
above  b]»  or  under  the  anthorityi  of.  the  saiil.  local 
beaid  were-  in  writing  under  their  seal  and*  the 
hands  of  Are  oi.  moxe  of  them,  acconling  to  sect 
I4d  of  the  Public  Healih  Act  1848.  An  iii£uiiaati«a 
was  laid  on  tbe-Tlvth-  Aug.  18<>5,  in  consequence  of 
H^;  Hannah  Sedgwick  not*  having:  paid,  her  pro- 

Coa  of  expenseik  AsuuimoBftacouixtiu^j^isauJed. 
leeal  board'  appeared  by  tliftr  derii^  aatl  Mm 
Sedgwick  by  her  attorney,  and'  therenpon  if  was 
obj^tedon  her  behalf  that  the  Kcaolutiunsand  oiders 
alleged  to  have  been  made  by  the  said  boaxdJor  the 
^KentieB-of  tfte  works  above  mentioned,  or  09a»^ 


them,  and  whereby  she  could  be  legally  required  to 
perform  the  same,  and  in  default  thereof  to  pay  for 
the  execution  thereof  by  the  said  local  board,  where 
afterwards  performed  and  executed,  should  be  under 
the  seal  ol  the  board  and  the  hands  of  Ave  or  more  of 
the  members  of  the  said  local  board  of  health ;  aaid 
that  the  above  resolutions  and  orders^  or  some  of 
them,  were  illegal  and  not  binding  on  her,  for  not 
having  been  so  sealed  and  signed,  and  tliat,  in  fact, 
the  board  had  made  no  order,  or  given  any  authority 
in  the  matter,*  by  reason  of  having  issued  no  order 
or  authority  in  writing  under  their  seal  and  tha 
hands  of  nve  or  more  of  tliem,  as  required  1]^ 
sect  140  of  the  Public  Health  Aut  1848. 

On  behalf  of  tlie  local  board  it  was  contended  that 
the  said  resolutions  and  orders  wore  legal  and  of 
force  mider  the  provisions  of  the  said  I'uUic  Heidth 
Act,  and  tliat  the  justices  were  bound,  to  enforce  the 
payment  by  Mrs.  Sedgwick  of  the  sums  so  appon- 
tioned  to  her  as  aforesaid  under  the  circumstances 
and  facts  above  statitd.  TJie  justices  dismissed  the 
information,  and  refused  to  enforce  payment,  on  tins 
grounil  that  the  alleged  resolutions  and  orders  fur 
the  execution  of  the  said  works  should  have  been 
scided  and  signed  as  contended  above..  The  quea> 
tions  for  the.coart  were  as  follows :  '*  If  tiiia  deten- 
mination  by  us  and  decision  are  erroneous  in  point 
of  law  in  the  opinion  of  the  Court  of  Q.  IJ..  then  the 
said  dismissal  by  us  is  to  be  reversed,  and  the  hearing 
of  the  s«(id  information  is  to  be  resumed ;  but  if  the 
said'  determination  is  correct  in  point  of  l^w;  then 
the  said  infonnation  is  to  stand  dismissed." 

By  sect.  G^)  of  th»  Public  Health  Act  1848  it  is 

enacted, 

That  in  cnse  airy  present  or  f  atnre  street,  or  any  psvt  thereof 
(not  hetog  a  hi^^way),  be  not  se wsred^  levelled.,  paved^  JlsMped, 
oud  channelled. to  the  satiDfaetiou  of  the  local  lioarduf  heeithi, 
Huch  board  may,  by  notice  in  writiug  to  the  respective  owneiB 
or  ooetrpierB  of  the  premises  fronting,  joining,  or  abntcinc 
npon  soeh  parte  thereof  as  may  reqaioer  to  be  SHwared,  leveltoii, 
paved,  flagged,  or  ohiwndUed,  reouire.  tbem  to  .suw^r,  level, 
puve,  ftiij?,  or  cluinnel  the  .<uime  within  a  timo  tu  be  speciiled  in 
snch  notice,  imd  If  snch  notice  be  not  complied  wiib.  the  same 
local  board  tsMy,  if  tiiey  shall  think  lit,  eoceente  the*  worlis 
mentioned  or  i-efeired.to  ttaeroia,  aud  tfaer  expeusus  inourrod 
by  tboiu  in  so  doing  shall  be  paid  by  the  ownera  in  dufauit, 
accordiug  to  the  frontaj^^e.of  their  respective  iM-emiao.i,  tind  hi 
soeh  proportion  ftw  shall  be  settled  by  the*  snrveTor,  or  in  rwm 
of  dispnte  OB  shall  be  seltlsd  by-arbteatlOD  (Ittviax  rogmrA  to 
all  the  circuoistaiMes  of  tliaauaa),  iathe  maunarprovulod  by 
this  .^t,  and  such  expo  uses  may  be  recovered  from  the  last- 
mentioned  owners  in  a  .snimnHry  manner,  or  the  same  may  bo 
declared  Yfv  order  of  the  said  local  boordto  be  pittata  improw^ 
ment  espeoseet  and  be  recoverable  M  snob:  inr.tbannsimer 
hereioaftiir  provided. 

Seot.  d<i- enacts, 

That  tba  loeal  boani  of  bealth  may*  f  r«m:  titne  to  tim«» 
appoint  out  ol  their  own  number  »a  many-  partena  in*  theff 
may  thiolc  tit  for  any  nirpoHCd  which,  im.  tha  oi^iuon  o£  tka 
said  local  board,  would  be  better  njgiilotjpd '  and  managed' by 
means- of  a  oommitt«et  provided  oAwiwn,  thas- the*  sets*  of 
every  kucIi  committtso  ahaU  be  suhminsd  axtii9iHa«lMai 
hoard  for  iheir  approval. 

Sect.  141)  enacts, 

That  whenever  the  consent,  sanction,  approvar,  or  authority 
of  t!ie  locfri  board' is  ho  required^  the  same  shall' (In  the  caseirf 
a  non^ovporate  (Ustdct^  be  inwrttiiJig  and  tudM-ttaBiraaal( 
and  the  bands  •  of  tivc  or  mor&.or.  thacn,>Qv  (hk.thar  esM  at'  a 
corperate  district;  under  ikcir  common. acaL. 

MaiU^tu,  Q.  C.  (  n7//is  with  him)- appeared  for  the 
apps.  and.contend»id  that  this  was  not  a  case  in  wliich 
the  consent,  sanction,  approval,  or  authority  of  the 
local  board  is  reqjiircd  under  tlic  149th  section ;  that 
every  requisittj  of  the  GDth  section  had  Btjcii  com- 
plied, with,  and  tha  owner  not  having  acted!  in  con- 
fonnitjj  with  the  noticL\  thQ  board  themselves  had 
executed  the  works,  apportioning,  a  proportion  of 
the  ex^ienses  upon  the  resp. 

J/,  aamlers,  Q.  C.  (Q'/a//i,  Q.  C.  with  hkn)  ap- 
peared for  the  re^,  and  arjjued  that  the  iiro- 
ccedings  taken  by  the  locaJ  board'  of  health  to 
enforce  the- payment  of  the*  exptwes*  ifeve  iUega), 
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inasmuch  as  the  I49th  section  had  not  been  oomiilied 
with. 

Manisty,  Q.  0.  was  heard  in  reply. 

CoGKBUBH,  C.  J.— The  difficulty  arising  in  this 
case  is  in  ascertaining  what  really  has  been  done— 
whether  the  committee  required  the  approval  of 
the  board,  or  were  merely  recommending  to  the 
board  to  do  certain  acts?  If  it  was  the  act  of  the 
committee  which  required  approval,  then  certainly 
the  seal  of  the  board  was  requisite ;  but  if  what  the 
committee  did  was  merely  to  recommend  to  the  board 
to  act,  and  the  board  itself  acted,  then  the  seal  of 
the  board  was  not  required.  Now,  in  this  case, 
whatever  the  committee  may  have  recommended  the 
board  to  have  done,  the  action  itself  was  that  of 
the  board.  The  notices  are  directed  to  be  given 
by  their  derk  in  their  name,  and  it  is  clear  that 
the  committee  did  not  take  upon  themselves  to  do 
any  act,  but  merely  recommended  the  board  to  do  it ; 
what  was  done,  therefore,  was  done  through  the 
board  itself.  Now,  under  these  circumstances,  was 
it  necessary  that  the  seal  of  the  board  should 
have  been  used  ?  I  think  that  it  was  not.  The 
act  being  the  act  of  the  board  itself,  there  is 
nothing  which  requires  that  it  should  be  under  their 
•eal  and  the  hands  of  five  of  their  members. 

BLACKBuiur,  J. — I  am  entirely  of  the  same 
opinion.  The  69th  section  provides  for  the  local 
board  requiring  certain  things  to  be  done  upon 
notice  being  given  by  them,  and  in  default  of  the 
notice  being  complied  with,  for  their  doing  them 
themselves,  and  charging  the  party  in  default  with 
the  expenses.  Now,  the  question  is,  whether  the 
local  board  have  done  all  this.  What  the  board  did 
was  this — ^they  directed  that  certain  members  of 
their  body  should  be  a  market  and  street  committee 
for  the  year,  and  what  the  committee  did  was,  not 
to  send  notices  in  their  own  name,  but  to  recom- 
mend the  board  itself  to  adopt  certain  proceedings. 
The  local  board  then  pass  a  resolution  which  is 
no  doubt  an  approval  of  the  recommendation  of 
the  committee,  but  in  lend  implication  it  is  a 
resolution  of  the  board  itself,  that  we  things  recom- 
mended shall  be  done.  Well  then,  if  we  turn 
to  the  149th  section,  we  find  the  words,  "  when- 
ever the  consent,  sanction,  approval,  or  authority  of 
the  local  board  of  health  is  so  required,  the  same 
ahall,  in  the  case  of  a  non-corporate  district,  be  in 
writing  under  their  seal  and  the  hands  of  five  or 
more  of  theuL**  Properly  construing  these  words, 
I  do  not  think  that  when  the  act  is  the  act  of  the 
local  board  itself,  and  not  an  act  done  by  others  under 
their  authority,  the  assent  should  be  under  the  seal 
and  the  hands  of  five  of  thdr  body.  I  am  of  opinion 
therefore,  that  the  justices  were  wrong. 

Lush,  J. — ^I  am  also  of  the  same  opinion.  The 
question  is,  whether  or  not  the  acts  done  by  the 
apps.  were  legal  ?  or,  in  otiier  words,  whether  they 
were  the  acts  of  the  local  board  itself,  or  merely  the 
acts  of  the  committee  sanctioned  by  the  local  IxMird  ? 
If  they  were  merely  the  latter  they  should  have  been 
under  seal,  but  if  they  were  the  acts  of  the  local 
board  itself  they  need  not  have  been,  as  there  is 
nothing  in  the  statute  which  requires  that  they 
should  be  so.  I  am  of  opinion  that  what  the  com- 
mittee did  amounted  only  to  a  recommendation  to 
the  local  board,  and  that  it  was  in  fact  the  local 
board  which  directed  the  acts  to  be  done.  They 
were  not  the  less  tixe  acts  of  the  local  board  because 
they  were  recommended  by  the  committee. 

Cote  remitted  to  the  juatioes  tpith  the  cpinion  of  the 
eowrU 

Attorney  for  the  apps.,  W,  H.  Peacock^  Bamsley. 

Attorney  for  the  T9sp»i  B,  ManhaH,  Barnaley. 


Sirmras  nr  Bxkgo  after  Tbrk. 

Saturday,  Feb.  9, 1867. 

(Before  Blackburit,  Hbllor  and  Lush,  JJ.) 

Cirm  o.  Ward. 

Truck  Act  (1  *•  2   WiH  4,  c.  87)  s.  2S-'Lawful  aid 
unlawful  deductiona  fir  wages* 

The  pit,  woe  engaged  a»  a  eoal-mitier  in  the  coal-mhe  of 
the  deft,^  ana  upon  being  eo  engaged  he  signed  a  bo<fy  of 
rules,  one  of  which  (rule  26)  provided  that  all  rents  of 
houses  due  to  the  owner  of  tie  works,  and  all  charges 
to  whitth  ang  workman  should  be  liable  for  wood,  ttms, 
or  working  materials  obtained  from  the  stores  belonging 
to  the  works,  and  for  medicine  and  rtuidical  attenaance 
and  all  other  lawful  stoppages,  should  be  deducted  from 
the  earnings  of  each  workman  before  such  earnings  were 
paid.  Certain  wages  having  become  due  to  the  pU, 
stoppages  were  mads  in  respect— \,  of  rent  of  a 
cottage ;  2,  of  wood  used  Inf  him,  Itehnying  to  the 
deft  (according  to  the  practice  of  t/ie  pit)  to  smort 
the  mine;  3,  of  subscriptions  to  a  dub  establisnedbg 
the  deft  to  afford  medicines  and  medical  attendance  to 
the  men  in  sickness  : 

Held,  that  the  first  and  third  deductions  were  lawful  as 
beina  within  the  terms  of  sect,  23  ofli'2  WiU.  4,  e. 
87  (the  Truck  Act),  but  that  the  second  deduction  was 
not  lawful,  as  not  being  within  the  terms  of  md 
section. 

This  was  an  action  brought  by  the  pit.,  a  miner, 
against  the  deft.,  one  of  a  firm  of  coalowners,  for  a 
wrongful  dismissaL  At  the  trial  a  Terdict  was 
taken  for  the  deft,  subject  to  the  opinion  of  the 
court  as  to  the  vididity  of  certain  deductions  made 
from  the  amount  claimed  by  pit. ;  these  dednctioos 
are  tlunee  in  number,  consisting  of  amounts  for  rent, 
timber,  and  club  money  for  medical  attendanoei 

The  pit.  worked  in  the  Wingerworth  Coal  Min^ 
Derbyshire,  with  respect  to  which  a  body  of  genenl 
and  special  rules  are  framed  which  each  workmsii 
on  entering  the  same  is  required  to  sign  and  obey. 

By  the  26th  rule  it  was  provided  that. 

All  rents  of  hooMs,  gaWlens,  *a.  doa  to  the  owner*  of  tlMSB 
worka,  and  all  oluirgee  to  whieh  aar  woiianen  shall  be  Uatale 
for  wood,  tools,  or  working  meterlaJs  obtained  fitm  tbe  iloni 
belonging  to  the  worka,  and  for  repairs  to  anj  tools  orwocUog 
matenaU  done  on  the  works,  and  for  medicine  and  medical 
attendance,  and  all  other  lawful  etoppaget,  ahaU  be  dednetad 
from  the  eaminga  of  each  workman  before  aneh  earalnn  be 
paid.  The  rent^  ohargeefor  tools,  materials,  repaira^  meakSae 
and  medical  attendance  and  other  atoppagea,  doe  both  ftoa 
the  atallmen  and  from  tiie  labonrera  employed  onder  Uiem 
ahall  be  deducted  by  the  owner  from  the  money  which  may  be 
payable  by  him  to  the  stallman,  and  which  are  to  be  i^ 
portioned  aooordlng  to  rule  4. 

By  the  1  &  2  WilL  4  a  87  (the  Truck  Act),  s.  d, 

it  is  enacted, 

That  the  entire  amount  of  wages  earned  by  or  payaUa  to 
any  aitHloer  in  any  of  the  trades  hereinafter  enameralad  (coal- 
mines being  amongat  those  enomerated)  in  respect  of  any 
labonr  by  hun  done  In  any  each  trade  shall  be  actoaUy  paUto 
anch  ardfloer  in  the  corrent  coin  of  thia  realm,  and  not  oVbe^ 
wiae ;  and  every  payment  made  to  anch  artlfloer  by  hla  em- 

eDyer  of  or  in  reapect  of  any  auch  wagea  by  the  dellTerlng  to 
m  of  goodfl  or  otherwiae  than  in  the  cnrrent  coin  aforeailA 
except  aa  hereinaf  termentioned,  ahall  be  and  la  hereby  declarad 
illegal,  nnll  and  void. 

By  sect.  23  it  is  enacted, 

That  nothing  herein  contained  ahaU  extend,  or  be  oonatmBd 
to  extend,  to  prevent  any  employer  of  any  artiflosr,  or  agent 
of  any  anch  employer,  from  aopplying  or  contracting  to  anpply 
to  any  anch  arOfloer  any  medfcane  or  medical  attendance,  or 
any  fbel  or  any  materials,  toola,  or  implements  to  be  by  aaf 
anch  ardfloer  employed  in  hla  trade  or  ooonpatSon,  if  anali 
artAfloera  be  employed  in  mining  .  .  .  nor  from  demiaing 
to  any  artiflcer,  worlcman,  or  labonrer  employed  in  any  of  tlM 
trades  enumerated  in  thia  Ac^  the  whole  or  any  part  of  any 
tenement  at  any  rent  to  be  thereon  reaerred  .  .  .  norfrom 
making  or  contracting  to  make  any  atoppage  or  deduction 
f  rornme  wagea  of  any  audi  artiflcer  for  or  in  reepect  of  any 
nieh  rent;  or  for  or  tn  reapect  of  any  aneh  medicine  or  medieu 
attendance,  or  for  or  In  respect  of  any  auch  fuel,  matexlalii 
tools,  implsmoBts  •  .  .  Providod  always,  that  soohstoppsgo 
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or  dadnetioii  ■haJl  nol  eaoeed  the  nal  uid  true  ralaa  of  raoh 
foe],  matertola,  toola,  implemeDta  .  .  .  and  ■haJl  not  In 
any  case  be  made  from  the  wastes  of  mch  arttfloer,  onlees  the 
•Craenaent  or  o(»itraot  for  luch  stoppage  or  dednotion  ■hall  be 
Id  writing*  and  ilgned  by  Mieh  artlfloer. 

It  appeared  that  the  pit.  occupied  a  cottage 
adjmning  the  coal  works,  the  properW  of  the  deft, 
and  that  a  certain  turn  was  deducted  for  rent.  This 
sun  for  rent,  thoagh  verbally  agreed  upon,  was 
not  inserted  in  anjr  agreement  or  in  the  rules. 
niia  rent  was  a  subject  of  deduction.  According 
alao  to  the  practice  at  the  pit  the  men  were  charged 
after  a  certain  rate  for  wood  supplied  to  them  by  the 
owners,  wliich  wood  was  used  by  them  in  propping 
up  the  mine  as  it  is  worked,  it  being  stated  in 
the  evidence  that  formerly  the  owners  supplied  this 
free  of  cost,  but  finding  that  the  men  were  wasteful 
Af  it  the  system  was  altered,  the  men  being  required, 
to  make  them  more  careful,  to  pay  for  the  wood  used, 
and  being  allowed  2d.  extra  per  ton  on  the  coal  got 
There  was  also  a  club  established  by  the  owners  to 
which  each  man  was  required  to  contribute  6<L  a- 
week  in  order  to  be  supplied  during  sickness  with 
medicines  and  medical  attendance.  This  amount 
deducted  from  their  wages. 


Hcufes,  Seijt  and  BeasUv  now  appeared  for  the 
deft,  and  contended  that  the  deductions  for  aU  the 
three  heads  were  justified  by  the  2drd  section  of  the 
1  &  2.WilL  4.  c  37 :  first,  that  it  was  not  necessary 
that  there  should  be  any  distinct  agreement  with 
reference  to  the  rent ;  secondly,  that  the  deduction 
for  the  *'  wood  "  was  authorised  by  the  28rd  section 
under  the  words  ^  materials  **  and  **  implements  ;  *' 
and  thirdly,  Uiat  the  deduction  in  respect  of 
medicines  and  medical  attendance  was  also  auUior- 
ised  under  the  same  section. 

J*.  W.  MeBor,  for  the  pit,,  argued  that  each  of  these 
deductions  was  illegaL  First,  that  as  regarded  the 
ient»  it  could  not  be  deducted,  inasmuch  as  there 
was  no.  contract  in  writing  showing  the  amount  to 
be  deducted.  Secondly,  that  as  regarded  the 
^  timber,"  the  8toiq[»age  did  not  come  within  the 
provisions  of  the  28rd  section,  not  being  materials, 
toola,  or  implements  used  in  his  trade  and  occupation 
within  the  meaning  of  such  section.  Thirdly,  that 
as  regarded  the  stoppage  for  medicine  and  medical 
attendance^  none  had  oeen  supplied  to  him ;  and  that 
to  bring  Uie  parties  within  the  28rd  section,  the 
medicines  and  medical  attendance  must  have  been 
actually  supplied : 

Ardter  v.  JoMea  2  6.  &  8. ;  81L.  J.  158,  Q.  B. ;  1 
L.  T.  Bep.  H.  8.  26. 

Blackburn,  J. — ^The  whole  question  turns  upon 
the  legality  of  the  three  classes  of  deductions.  The 
pit  had  a  certain  claim  against  the  deft,  against 
whiqh  he  sets  up,  first,  a  sum  of  19s.  for  the  rent  of 
a  cottage,  8s.  6</.  in  respect  of  certain  materials,  and 
6t.  for  twelve  weeks  at  Qd,  a-week  towards  a  dub^ 
the  funds  of  which  were  appropriated  to  providing 
medicines  and  medical  attendance  to  the  men  In 
case  of  sickness.  If  this  were  a  question  at  common 
law,  these  items  may  clearly  have  been  deducted ; 
but  we  have  to  consider  the  operation  of  the  Truck 
Act,  which  prohibits  the  payment  of  wages  to  men 
in  the  situation  of  the  pit.,  except  in  l£e  current 
coin  of  the  realm,  with  certain  exceptions  mentioned 
in  the  2drd  section.  [His  Lordship  here  read  the 
section.]  Now  the  first  point  taken  by  Mr.  Mellor 
^  that  there  was  no  contract  in  writing  at  all ;  but 
I  think  that,  when  the  pit  signed  the  rules,  he 
entered  into  a  clear  contract  for  such  stoppages. 
But  it  is  said  that  the  contract  does  not  show  what 
were  the  goods,  what  the  house  let,  what  the 
medicines.  And  if  Mr.  Mellor  be  correct  in 
saying  that  the  contract  should  show  all  this, 
the  contract  is  no  doubt  invalid.  But  I  think 
that  the  true  conatniction  of   the  contract  is 


this:  before  a  sum  shall  become  due  in  respect 
of  any  of  these  matters,  there  must  be  a  contract 
between  the  parties ;  but  I  do  not  think  that  the 
contract  need  show  the  sums :  it  is  sufficient,  I  think, 
if  there  be  a  contract  that  the  sums,  whatever  they 
are,  may  be  deducted ;  and  indeed,  unless  tins  were 
so,  such  a  contract  could  not  be  carried  out,  for  how 
could  it  be  possible  in  the  case  of  tools  to  be  supplied 
to  know  beforehand  how  many  would  be  broken  or 
rendered  useless?  So  of  a  contract  for  medical 
attendance— yoa  could  never  beforehand  say  how 
much  would  be  required.  As  to  the  medicine, 
therefore,  we  find  it  to  be  6d  a-week.  A  club  was 
instituted,  and  the  employer  took  the  subscriptions, 
and  for  tMs  the  men  when  sick  are  to  have  medicines 
and  medical  attendance.  No  doubt  this  is  a  contract 
for  medicines  and  medical  attendance  in  consider- 
ation of  the  6dl  a-week.  Then  is  it  within  the  Truck 
Act  ?  The  28rd  section  expressly  allows  deductions 
in  r«>«pect  of  medicines  and  medical  attendance ;  the 
sum  is  the  same  whether  much  medicine  or  medical 
attendance  is  required  or  none.  I  think  this  is  a 
lawful  deduction.  Then  as  to  the  objection  with 
reference  to  the  rent  Now  there  is  certainly  a 
separate  demise,  but  it  is  quite  sufllcient  that  the 
pit  agreed  to  the  rent  being  deducted.  Upon  these 
two  points  the  pit  fails.  But  we  now  come  to  the 
deduction  of  %s.  6d,  for  wood.  The  pit.  is  a  miner, 
and  the  Act  provides  for  deductions  in  respect  of 
materials,  tools,  and  implements.  The  things  in 
question  were  not  tools ;  but  are  they  maieriah  to  be^ 
used?  The  proviso  at  tiie  end  of  the  section  shows 
that  what  the  Legislature  contemplated  was  a  sale 
out  and  out,  not  the  mast^  finding  his  own  mate- 
rials. Mr.  Mellor,  at  the  trial,  distinctly  put  it  that 
this  was  not  a  sale,  but  was  a  kind^of  loan,  and  the 
money  was  kept  back  as  a  sort  of  security  for  their 
proper  use.  we  are  certainly  not  able  clearly  to  see 
the  real  nature  of  this  deduction,  but  it  is  enough 
to  say  that  it  was  upon  the  deft  to  show  that  it 
came  within  the  exception,  and  that  it  was  not 
proved  that  it  was  such  a  deduction  as  he  was  enti- 
tied  to  make.  The  rule  therefore  will  be  absolute 
as  regards  the  8s.  Bd,  and  it  will  be  a  matter  of 
commutation  to  ascertain  how  this  will  affect  the 
verdict. 

Mbllob,  J.  agreed  with  Blackburn,  J.,  and 
observed  that  Lush,  J.,  before  leaving  for  chambers, 
expressed  a  similar  opinion. 

£Uk  according^. 

Pit's  attorney,  J,  Briffgs,  62,  Chanceiy-lane, 
London. 

Deft's  attomqr,  C&R  Buby^  Chesterfield. 


OOXTBT  OF  OOMXOK  PLEAS. 

Beported  bj  W.  Obaham  and  IC.  W.  McKbtlas,  Esqni* 


Sotwrdcttff  tJccAm  19, 1867. 

Hall  o.  Thb  ICator  and  Corporahon  or 

Bbutol. 

PubUc  Heahh  Act  1848  Cll  ^  12  Vict,  c  68),  s.  lii^ 
Compensation  '^Damage. 

By  the  Public  Health  Act  1848,  s.  144,  it  is  enacted 
thatfuU  coaqfenrntion  shall  be  made  to  all  persons  sup- 
tairang  any  damage  by  reawn  of  the  exercise  of  any  of 
the  powers  of  that  Act : 

Heldf  that  the  tpord ** damaae"  did  not  include  every 
inconvenience,  but  only  such  as  would  give  a  right  of 
action  had  there  been  no  Act  of  ParUconent, 

This  was  an  action  on  an  award  to  recover  the  sum 
of  20U  18s.  Id.  and  costs,  awarded  by  an  arbitrator 
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i^poiuted  by  the  pit.  uadsr  tUe  Public  Health  Act 
1848,  as  compensation  for  damage  to  seven  houaes 
la  conseqjueace  of  the  conduction  of  a  sawor  by  the 
defts. 

The  declaration  alleged  that  the  defU.,  exercising 
the  powers  of  the  local  board  of  health  under  the 
Public  Health  Act  1848,  constructed  a  sewer,  and 
that,,  by  the  construction  of  the  said  sewer,  certain 
messuages,  lands,  and  hereditaments  belonging  to  t^e 
pkk  were- damaged  and  injured,  and  the  pit.  tiiere- 
npon  became  entitled  to  compensation  in  respect  <^ 
sucli  damage  and  injury ;  thait  the  defts.  did  net 
agree  with  the  pit.  as  to  the  amount  of  compensa- 
tion, and  that  the  pit.  thereupon  a^minted  an 
arbitrator  and  gave  notice  to  the  defts.,  stating  the 
matter  to  be  referred,  and  requested  the  defta  Do 
appoint  an  arbitrator,  and  tint  the  defts.,  having 
failed  for  more  than  fourteen  days  aftersuch  notiise 
to  appoint  an  arbitrator,  the  pit's  arbitrator  pro- 
ceeded with  the  reference  and  made  his  award. 

Tlie  defts.  pleaded  that  the  messuages,  lands,  and 
hereditaments  belonging  to  the  pit.  in  the  declara- 
tion mentioned  were  not,  nor  were  any  of  them, 
damaged  or  injured  by  the  construction  or  execution 
of  the  sewer  or  works  in  tlie  declaration  mentioned. 
nor  did  the  pit.  become  entitled  to  compensation  in 
mspect  thereof,  as  in  the  declaration  alleged,  and 
that  the  defts.  not  only  did  not  agree  with  the 

Elt.  as  to  the  amount  of  compensation  to  be  paid  to 
im,  as  in  the  declaration  alleged,  but  they  wholly 
«  denied  and  disputed  his  right  and  title  to  any  com- 
pensation, and  no  dispute  as  to  amount  ever  arose. 

By  sect.  144  of  the  Public  Health  AcL184a  (11  & 
12  Vict.  c.  G3),  it  is  cuacted. 

That  full  compeBsation  sball  be  mado  out  of  the  geaei'a 
or  special  dlatrict  rates  to  be  levied  uader  this  Act  to  all 
penoDB  sustaining  an^  damage  by  reason  of  the  exercise  of 
any  of  the  powera  of  this  Act,  aiul  in  case  of  dispute  as  to 
amount,  the  same  shall  be  settled  by  arbitration  inihe  mannar 
provided  by  this  AcL 

At.  the  trial,  before  Blackburn^  J.,,  at  the  last 
assizes  at  Bristol,,  it  appeared  that  about,  the  year 
1845  the  pit.  built  tha  hnuaes*  in  <|uestiQB  in  JohIl^ 
etieet,  Bristol^  on.  the  site  and  on-  the  same  fo\mr 
dationaon  which  some  old  buildings  had  stood,  more 
than  twenty  years.  In  March  1859  the  local  board 
of  health  constructed  a  sewer  in  front  of  these 
lioases:  under  John-street,  whidi  is  and  wa»  at  the 
tbm»  &  public  highway  Tested  in  tin'  beacd  of  heatMi 
by  the  Public  Health  Aot  liHe.  It  was  not  siig^ 
geetBcE  that  the  sewer  was  constructed  in  a  negligent 
manner,  but  there  was  evidence  that  about  threo 
months  after  its  construction  the  doors  and  wuidbw6 
of  the  plt.*8  house  began  to  stick,  the  walls  cracked, 
and  ofmsid^nvMe  dimage  was  caused^  by  the  sub- 
sidence of  the  soiL  In.  the  year  18G1  the  i)lt. 
claimed  compensation,  which  the  board  declined  to 
give  hiiz^.  on  the  grQund  ti^ot  tlley  had  not  injured 
the  honsas)  and  in  July  lSii2.  he.  served  upon,  the 
board  a  formal  notice  that  he  had  appointed  an 
arbitrator,  and  requiring- tite  board  to  do  the  same, 
and  claiming  oQQL  compensationi  In  answer  to  this 
the  board  served  upon  the  pit.  and  his  arbitrator  a 
notice-  that  they  denied  their  liability  to  make  any 
compensation,  and  that  they  should  not  appoint  any 
arbitrator,  or  attend,  before  the  arbitrator  appointe<l 
by  the  pit.  Tlie  plt.'s  arbitrator  thereupon  pro- 
ceeded e,c  parte,  and  made  the  award  on  which  this 
action  wa»  brought. 

BlackbiuTT,  J.  directed  the  jury  tfiat  the.  ques- 
tion for  them  was,  whether  Ae  corporation  had 
done  anytliing  for  which,  if  not  authorised  by  the 
Act  of  Parliament,  the  pit.  could  ha^c  maintained 
an  action..  That  the  pit.  would  Ikura  no  right  to 
support  for  buildings  which,  had  not  stood  twenty 
years,  but  that  as  these  houses  were  built  on  old 
fbimdationa  he  had  a  right  to  support  to  the  extent 
of  the  weight  of  the  old  buldings,  but  no  right  to 


support  for  the  extra  weight  of  any  of  the  neir 
ones.  That  if  what  the  defts.  had  done  caused  the 
land  and  houses  to  subside  and  sink,  and  this  was 
done  by  their  interfering  witti  the  rapport  that  he 
had  for  the  old  buildings,  the  piL  was  entitled  to 
recover-;  but  that  if  in  interfering  with  the  founda- 
tioers  they  had  left  sufficient  to  support  the  old 
buildings- and  not  thanawones,  tihe  pit.  had  no  right 
of  action^  and  no  right  to  compensation. 

The  jury  haring  found  for  tike  defts.,  Co/eridfej 
Q«  C,  in  Afichaelmas  Term  obtained  a  rule  for  a 
new  trial  on  the  ground  that  the  judge  misdireeted 
the  jury  in  telling  them  tiiat  if  th^  thought  the 
damage  would  not  haYC  been  occasioned  if  it  had 
not  been  for  tiie  extra  weight,  to  fimi  for  the  defts* 

The  .SWtcifor-(T«7?frr^/(Su- XKarslake,  Q.  C),  C. 
Polfocky  Q.  C,  and  Coh,  Q.  C,  showed  cause.— There 
was  no  misdirection ;  the  sole  question  is  whether 
the  judge  was  wrong  in  directing  the  jury  to  find 
for  the  defts.  if  they  thought  the  damage  was 
caused  by  the  extra  weight  of  the  new  houses.  The 
sewer  was  one  which  it  was  necessary  to  make,  and 
it  was  made  without  negligence.  Th'»n  it  is  said 
that  the  judge  should  have  told  the  jury  thar.  if  the 
houses  were  in  point  of  fact  cracked  in  conseq^ueofie 
of  making  th**  sewer  the  pit.  M'as  entitled  to  com- 
pensation, and  tliat  the  cases  which  decide  that  a 
person  is  not  entitled  to  compensation  unless  a  right 
is  interfered  with  did  not  apply  to  this  statute,  la 
tlie  case  of  The,  Caledonian  lUiUway  Cotupanu  ▼. 
Ogilvj/,  2  McQ.  H.  of  L.  Cas.  229,  it  was  held 
that  there  must  be  an  injury  to  &  legal  right  to 
entitle  a  person- to  compensation  under  sect.  6S  of  the 
Lands  Clauses  ConsolidtUion  Act  (8  &  9  Vict. 
c.  18).  Therefore,  if  this  had  been  a  railway  instead 
of  a  sewer,  the  pit  would  not  have  been  entitlod  to 
compensation,  and  it  is  submitted  that  the  same 
reasoning  applies  to  the  construction  of  this  statute; 
'BbiJftto  Biver  CoHWantf  v.  Jokntmif  29  L.  J.  93,  M.  0. 
The  only  case  on  this  statute  is  Gardm.  t.  Th 
V«strff  of  St.  James,  WeistmnstBr^  I3-L..T.  Bep^.N.  8. 
511,  imt  then:  the  whole  question  turned:  ob  nagla- 
gsnceir  and  the  damage  was  admitted-.. 

Cdm-ielife,  Q.  C.  and  PridemtXy  Q.  G.  in  support  of 
the-nile.~The  question  really  tmrnS'Ona.GoinpansaB 
of  tJhe  words  of  tliis  section  ami  Htkems  of'  the  Lainik 
Clauses  Consolidation  Act,  and'  it !»  submittcil^  that 
the  distinction  between  the  word  "damage,!'  wbieft 
is.  used  in  this  statute  and  **  injury,"  which  is  used 
in  the  I..anda  Clauses  Act,  i«  hitentwnal.  The  words 
of  sect  G8  of  the  Lands  ClausesxAct  arc  remarkable: 
"  Bf  any  party  shall  be  entitled  to  any  compensatioa 
in  respect  of  any  lands,  or  of  any  interest  therein, 
which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works.*'  And  then 
it  goes  on  to  point  out  the  modus  operandi.  There  it 
is  a  condition  precedent  that  a  man  must  have  atitlb 
to  compensation ;  there  must  be  an  infraction  of  a 
right,  and  that  is  the  legal  distinction  between 
*•  injury,"  which  means  an  inf ractioiv  of  a  rijjlit,  and 
'•  damage.^'  Tlie  words  of  the  11  &  12  Vict.  c.  a3» 
8.  14-1,  are  q,uite  different ;  that  section  enacts  tliat 
full  compensation  shall'  be  made  to  any  person  sufli- 
tiiining  any  damage  by  reason  of  the  exercise  of 
any  of  the  powers  of  t!ie  Act.  Words  could  not 
be  more  distinct  than  those  in  the  two  statutes. 
The  cases  as  to  dtwinum  ahsiptt  injuria  arc  all  col- 
lected in  Ashby  v.  Whitey.  1  Sm.  L.  C.  249.  They 
further  contended  that  only  tlie  surface  of  tha 
streets,  and  not  the.  soil,  was  vested  in  the  local 
board  by  the  11  &  12  Viet.  c.  63,  s.  G8,  and  thjit  tfic 
soil  must  be  presumed  to.  be  vostod'  in  the  pit.,  aad 
cited  the  following  cases : 

Berridfje  v.  Ward,  10  0.  B.,.N.  8.,  400; 

Lord  V.  The  Ccmmismfters  of  /Sjfc/isey,  12'  Moa 
P.O.  0.478; 
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auqtmm  v.  i>efM^  8  G.  &,  N.S.  4S8; 
Stracy  r,  Ne/stm,  ltU.&W.  566 ; 
Rexr.JIatfieid,  4  Ad.  ft  £.  156. 

Keatuio,  J. — ^This  waa  an  action  on  an  award, 
giving  the  pit.  compensation  under  seet.  144  of  the 
Public  Health  Act,  II  &  12  Vict.  c.  63,  and  the 
present  rule  was  granted  on  the  ground  that  the 
judge  had  misdirected  the  jury  in  telling  them,  in 
effect,  that  the  damage  must  be  actionable  damaga. 
That  is  the  first  ground  on  which  the  direction  is 
impugned,  and  I  am  of  opinion  that,  on  the  oon- 
structiou  of  this  Act,  the  judge  was  right  in  that 
direction.  No  doubt  there  is  a  distinction  between 
the  wording  of  the  section  in  this  Act  and  that  of 
the  Lands  Clauses  Consolidation  Act.  In  the  Lands 
Clauses  Consolidation  Act  the  words  "  ii^'uriously 
affeeted"  ate  usedr  a>Ml  in  this  Act  the  word  is 
**  damage^"  and  we  are  asked  to  construe  this  sec- 
tion with  r^erenee  to  that  distinction,  and  to  say 
that  the  Legislature,  in  using  the  word  "  damage," 
intended  to  include  cases  where  there  might  be  any 
injury.  The  question  is,  whether  the  Legislature 
used  the  word  damage  with  reference  to  any  such 
distinction,  or  ouly  in  the  popular  meaning  of  such 
damage  as  would  be  actionable.  Looking  at  the 
Act,  it  could  not  be  siq>posed  that  the  Legislature 
intended  to  found  a  claun  for  compensation  where 
no  legal'right  to  damage  existed.  It  would  require 
words  quite  unmistakable  to  justify  such  a  eon- 
Btruction,  but  we  are  doing  no  riolence  to  the  words 
in  adopting  the  opposite  construction.  The  object 
(tf  this  statute  is  ti(e  public  good,  and  if  in  further- 
ance of  the  public  good  an  act  is  done  which  would 
not  give  &  right  of  action,  the  Legislatttre  did  not 
intend  to  include  such  a  case  as  tbat^  Then  it  is 
said  that  the  ji^lge  miadtrected  the  jiury  because  he 
did  not  lay  down  a  pvoposition  which  was  not  sug- 
g^ted  by  counsel,  and  to  which  his  attention  was 
not  drawn,  and  it  woidd  be  going  too  far  to  say  that 
wheie  no  attention  was  drawn  to  a  point  which 
might  be  taken  on  the  evidence  at  the  trial,  that 
should  be  a  ground  iat  a  new  trial.  But  here,  if 
the  point  had  been  raised,  I  do  not  think  ^  judge 
would  have  been  right  in  diseeling  tho  jury  as  sug- 
gested. The  words  of  teeL  68^  are  very  large,  but 
it  is  quite  possiUe  that  it  wa»  not  intended  to  vest 
the  soil  more  than  waa  necessary  for  the  purposes 
of  the  Act,  and  the  local  hoard  might  require  to 
lower  a  street^  and  f  os  mtmy  seasons  to  go  below  the 
anxfaee.  Thevef on^  it  seam*  to  me  that  in  sect. 
68  sufficient  powers  sore  ginren  to  exclude  the  point 
made  by  the  pit.  Therefore,  the  rule  fails  on  both 
points,  and  must  be  discharged. 

M.  Smm,  J. — ^I  am  of  th0  same  opinioB.  The 
judge  directed  it  verdict  tat  the  defk.  vnless  the 
jury  were  satisfled  that  the  pkL  woidd  ha.ve  been 
eotitled  torecorer  in  an  aetioa  if  there  had  been  no 
Act  of  Parliament^  and  it  ia  said  that  that  direction 
was  wnmg.  I  am  of  ofmiisa  that  tini  direction 
wa»ngfat.  It  is  admitted  tfcat  if  this  hod  been  done 
hy  ah  individual  witboot  an  Act  ot  Pat&amcBt  no 
aetioa  could  be  brovght,  therefore  die  Act  most  be 
rworted  to  to  give  a  right  to  compensatioii,.  and  the 
question  is,  if  the  Act  gives  that  right.  There  is  a 
difference  between  the  Isnguage  of  this  Act  ssid 
that  of  the  Lands  Ckuses  CMBoiidation  Act ;  the 
langmge  is  general,  but  wc  must  not  construe  it  by 
giving  a  technical  meaning  to  it,  but  must  look 
St  the  intention  of  the  Act,  and  oonstrae  it  in  its 
popular  sense.  ** Damage"  here  does  not  mem 
every  inconvenience,  hut  such  as  would  give  s  right 
of  action.  That  has  been  Isdd down  by  the  H.  oil.! 
as  tiie  proper  principle  of  constniction  in  the  case 
of  the  Lands  Clauses  Consolidation  Act,  and  it 
appeal*  to  me  that  it  would  be  wnmg  to  apply 
another  principle  of  ooBstroctioD  to  an  Act  which  im 


for  the  public  ftenefit.  The  argument  for  the  j^t: 
would  open  out  a  widie  field,  and  introduce  many 
tluoga  wUeh  have  imrm  been  the  subject  of  an 
action,  such  as  the  loss  of  prospect  and  the  steetion 
of  public  eosvoniegaces,  and  pDobably  a  safegnncd  is 
to  be  found  against  the  powers  of  the  Act  being 
abused  jn  their  being  entrusted  to  a  body  elected  by 
the  persoBS  who  will  suffer.  We  axe  almost  bound 
by  the.  deexsioiis  on  the  laads  Clauses  ConsoUdatioa 
Act,  and  ars  not  to  tiesEt  tins  as  a  matter  of  first 
impression.  As  to  Uie  second  point,  I  say  very 
Uttle^for  I  think  tha  plL  is  not  entitled  to nte 
it,  as  it  was  not  taken  at  the  tehd.  It  seems  to  me  ^ 
unnecessary  to  say  what  is  the  true  meanmg  of 
sect.  68  ;  it  is  sufficient  to  say  that  Uie  point  ought 
to  h«ve  been  raised  at  the  trial,  when  the  p«esiimp>- 
tion  might  have  been  met  by  evidence  on  the  other 
side. 

Btde  ditchargetL 

Attorneys  for   the    pit.,   Clarke^    Woodcock^  and 
Roland, 

Attorneys    for  the   defts.,    Warri/,  Robins,    and 
Barges. 


Tnesdaify  Jan,  22,  18^7. 

Tins  WELL  v..  Whitwukth. 

Draininy  and  paving  under  a  local  Act — Tenanfg 
cavenaat  in  a  lease — LiabiUttf  of  tenoiU — PeraotuU 
duty  o/*  UouUord, 

Bjf  a  local  Act  a  town  council  was  empowered  to  order 
that  certain  streets  should  be  setcered  and  paved,  and 
if  the  owner  of  a  house  in  a  street  so  ordered  to  5e 
repaired  sltouul  neglect  to  d»hU  share  of  the  loork, 
the  eoimdl  might  cmny  out  its-  own  orderSj  and  ckasffe 
the  aheereofecuA  house  npon  the  aiener.  As  a  fkrther 
remedy  for  obtaining  the  money,  tenants  were  bound  to 
pay  to  the  council  the  rent  dSte  to  the  owners,  if  re» 
qttested. 

A  tenant  oeaqiied a  hoaoe  ina  street  which  was  pasod  and 
sewered  by  the  town  eouneil  after  neglect  by  the  owner 
to  carry  out  tJte  order.  The  onsnei'  paid  the.  inoneif, 
and  btinght  an.  action  against  the  tenant  for  the  sum 
on  his  covenant  in  the  lease  to  "  pay  and  discharge  all 
'  taxesr  rateSy  assessments^  and  iu^jositions  whatsoever 
(excqit  property^  or  ineame  taxX.  in  respect,  of  the.  said 
rent  whic/i  during  the  said  tetm  shoMberomepafMB 
in  respect  of  the  said  detnised  premises ;'' 

ffeld,  that  the  Act  created  a  personal  duty  to  be  per- 
foruted  by  the  owner,  the.  amount  of  which  was 
regulated  by  the  extent  of  Ids  house  property  in  the 
street,  but  lie  could  not  ckum  the  stun  mhirk  he  had 
to  vay  upon  neglect  of  this  duty  from  the  tenant 
under  t/ie  lease.  The  word  **  imposition"  in  the 
covenant  must  be  interpreted  to  be  ejusdem  generis 
icith  taxes,  rates,  and  assessmetits,  and  in  re^^ect  of 
the  demised  premiaes. 


This  was  an  action  l^y  a  landloi^  against  atemuit 

tmon  a  covenant  in  the  lease.    It  was  tried  before 

martin,  B.  at  Manchester  during  the  summer  assizes 

ol  last  year,  and  a  verdict  ctf  213^  3«.  %d,  waa  taken 

by  Erection,  leave  being  reserred  to  the  deft,  to 

move  the  court  to  set  this  verdict  aside.    The  house 

let  to   the  deft,  was  situated    in  Gnrftorp-street, 

Chorlton-on-Medlock,  within  the  jurisdictimi  of  the 

Manchester  Improvement  Act,  and  the  rent  to  be 

paid  was  90/.  a-year ;  the  lease  was  for  a  term  of 

seven  yeafni   from    Sept.   1863,  and   contained    a 

covenant  on  the  part  of  the  tenant  which  was  tSxits 

set  out  in  the  declaration : 

That  b»  His  dHl  wonU  from  time  to  ttme;  and  at  all  tfmts 
Awfag  ttMaaid  tonn,  pay  the  safd  rent  thereby  reserved  at  Vae 
ttasna  and  In  manner  theieln  mentioned ;  and  also  would  pay 
and  dlaehatge  all  taaccfl^  rates,  aaaeaaments,  and  ImpoflMons 
whatMWTSr  (easspt  property  or  iBoame-tax)  hi  rwpeet  of  the 


882 


MAGISTBATES'  OASES. 


C.  P.] 


TiDSWBLI.  V. 


Whitwokik. 

« 


[c.  p. 


Mid  rent  which  doring  the  Mid  term  ■honkl  beoome  payable 
In  reepeot  of  the  said  demlMd  pmniset. 

It  is  enacted  bj  the  Manchester  General  Improve- 
ment  Act  (14  &  15  Vict  ccziz.),  s.  15, 

That  if  any  street  or  part  of  a  street  (not  being  ahighway 
repairable  by  the  inhabitants  at  laiige)  which  now  is  or  shall 
at  any  time  hereafter  be  formed  or  set  oat  within  the  boroo^ 
■hall  not  be  soffldently  sewered  and  drained.  IcTelled,  flagged, 
•ad  paved  to  the  sati^aotton  of  the  cooncHTit  shall  be  lawfU 
for  the  oonnoi],  at  any  time  and  fhmi  time  to  time,  after  the 
passing  of  this  Act»  hj  any  writing  under  the  hand  of  the 
town  derk,  to  order  that  any  sooh  street  or  part  thereof  shall 
be  freed  from  obstmotf on,  and  Mwered  and  drained,  IcTelled, 
flagged,  and  paved,  or  otherwiM  oompleted,  in  sooh  manner 
and  within  such  time  as  the  eonnoil  shall  order  and  direct;  and 
*  therenpcm  the  respectiye  owners  of  the  houses  and  ground 
lying  alongside  or  adjoining  to  the  said  street,  notwithstanding 
any  parts  of  such  street  may  include,  psM  over,  lie  opposite, 
or  be  adjacent  to  any  eroM  or  other  street,  or  any  part  thereof, 
shall  within  such  time  and  In  such  manner  as  shall  be 
expressed  in  such  order,  at  tiieir  respective  charges  and 
expenses,  remove  all  obstructions,  and  well  sad  sufflcientiy 
wwer  and  drain,  level,  flag,  aad  pave,  or  otherwise  complete 
•uch  streets  respectively. 

Sect.  17: 

That  if  any  such  owners  shall  neglect  or  omit  to  remove  the 
obstructions,  and  Mwer,  drain,  level,  flag,  pave,  or  otherwise 
complete  such  street  or  any  part  of  any  such  street  within  such 
time  and  In  such  manner  as  expressed  in  the  Mid  order,  it 
shall  then  be  lawful  for  the  council  to  remove  all  obstructions, 
and  to  sewer,  drain,  level,  flag,  and  pave,  or  otherwise  to  com- 
plete as  they  shall  think  flt  the  said  street  or  such  part  thereof 
as  shall  not  have  been  done  pursuant  to  the  said  order,  and 
t#  charge  such  reqjMctive  owners  with  their  Mveral  propor- 
tionate parts  of  the  charges  and  expensM  thereof,  or  which  are 
Incidental  thereto,  according  to  the  extent  of  their  respective 
liooses  sad  grounds  lying  slongside  or  adjoining  to  the  said 
street,  such  share  and  proportion  to  be  ascertafaied  and  settled 
by  or  under  the  direction  of  the  said  council;  and  all  the 
charges  and  expenses  which  the  council  shall  thereby  sustain. 
Incur,  or  pay,  and  shall  so  charge  upon  snch  owners  respec- 
tively, shall  on  demsad  be  forthwith  paid  and  refunded  to  the 
oouncQ  by  such  owners  respectively,  and  together  with 
interest  from  aad  after  the  expiration  of  three  calendar  months 
from  the  date  when  tiie  completion  of  the  street  shall  as  here- 
inafter provided  be  certifled  by  the  council,  shall  be  recover- 
able by  action  of  debt  In  any  court  of  competent  jurisdiction. 

Sect.  18 : 

That  by  way  of  additional  remedy  it  shall  be  lawful  for  the 
eoundl,  wheuer  any  such  demand  shall  have  been  made  upon 
such  owner  or  not,  to  re<iulre  the  payment  of  all  or  any  part  of 
such  ehargee  and  expensM  fromtaeperson  who  shall  then  or  at 
any  time  thereafter  occupy  an/  suon  hous^  or  ground;  and 
in  default  of  payment  thereof  by  such  occupier  on  demand  by 
the  coundL  the  same  may  be  levied  by  distress,  and  any  justice 
may  issue  his  warrant  accordingly;  aad  the  owner  shall  allow 
every  such  occupier  to  deduct  sll  sums  of  money  which  he 
shall  so  pay,  or  which  shall  be  levied  by  dlstrsM  out  of  the 
rent  fhnn  time  to  time  becoming  dne  in  respect  of  the  said 
housM  or  ground,  u  if  tiie  same  had  been  actually  paid  to  each 
owner  as  partof  snohrsni 

Sect  19: 

That  In  no  case,  except  as  hereinafter  mentioned,  shall  any 
occupier  be  liable  to  pay  more  money  in  respect  of  such 
Charges  and  expensM  u  aforesaid  than  the  amount  of  rent 
dne  fnym  him  at  the  time  of  the  demand  made  upon  him  for 
•uohdhaxgM  and  expenses,  in  esse  he  shall  pay  the  same  or 
any  part  mereof  on  demand,  or  at  the  time  of  the  issuing  the 
warrsat  of  distress,  or  the  levyiag  tiiereof,  ia  caM  snch 
Charges  and  expenses,  or  any  part  thereof,  shall  be  levied  by 
distress. 

Sect  80: 

That  it  shall  be  lawful  for  the  council  to  require  tiie  oo- 
oupier  of  any  honu  or  ground,  the  owner  of  which  shall  be 
Usale  by  virtue  of  this  Act  to  nay  any  sum  of  money  to  the 
eouncH,  to  pay  to  the  oouncU  sll  rent  which  may  be  or  beoome 
dne  from  such  occupier  to  such  owner,  until  the  whole  of  tiie 
debt  so  dne  to  the  council,  together  with  lawful  interest 
thereon,  shall  be  discharged,  and  the  council  shall  and  may 
recover  snch  rent  by  dIstreM  and  sale  in  the  same  ^n^nt^w  ^s 
if  the  eoundl  were  the  owners  <tf  such  house  or  ground. 

Sect.  31: 

That  all  payments  of  rent  by  the  occupier  of  any  house  or 
ground  to  ttie  council,  under  and  by  virtue  of  this  Ac^  shall  be 
deemed  and  taken  to  be  good  and  valid  payments  aad  dis- 
charges of  such  rent,  u  if  the  saoie  payments  had  been  made 
to  the  owner  of  such  houM  or  ground,  and  every  such  owner 
is  hereby  required  to  allow  waea  payments  accordingly ;  and 
every  owner  who  shall  distrain  upon  his  tenant  for  any  rent 
which  shall  have  been  paid,  or  which  shall  be  payable  to  the 
council  under  and  by  virtue  of  this  Act  shall  rorrdt  and  pay 
the  sum  of  61,  and  such  owner  and  all  persons  acting  under 
him  in  making  such  distress  shall  be  conndenBd  m  trespassers 
in  Uke  meaner  as  if  sudi  owner  had  been  a  stranger  to  tiie 
premises,  and  shall  be  liable  to  pay  the  damsges  surtshMd  by 


such  tenant  in  consequence  of  such  distress,  which  damage, 
haviog  been  ssoertalned  hj  any  justice,  shall  and  may  be  re- 
covered from  such  owner  and  other  persons  so  acting  under 
him,  in  like  manner  m  any  penalties  or  forfeitures  are  by  this 
Act  anthorlsed  to  be  recovered. 

The  oonndl  soon  after  the  date  of  the  lease 
ordered  Grafton-street  to  be  drained  and  paved, 
and,  upon  the  plt.'s  neglect  to  do  his  part,  charged 
him  with  his  share  of  the  whole  work,  amounting 
to  the  sum  giren  as  the  verdict  of  the  jury.  On  the 
5th  Nor.  last, 

HoQoet  obtained  a  rule  am  on  the  leave  reserved 
on  the  ground  that  the  draining  and  paving  of 
Grafton-street  were  not  indaded  in  the  taxes, 
rates,  assessments,  and  impositions  which  the  deft^ 
covenanted  to  pay  and  discharge. 

Qumn,  Q.  C.  and  R,  G,  Williams  showed  cause.— 
In  the  case  of  Sweet  v.  Sealer,  2  C.  B.,  N.  S.,  119, 
a  tenant  under  a  building  lease  was  held  liable  for 
the  expense  of  drainage  work  done  upon  the  pr^ 
mises  under  the  authority  of  the  Metropolis  Local 
Act  1855,  by  reason  of  a  covenant  to  ^*  pay,  bear, 
and  discharge  all  such  parliamentary  and  county, 
district,  and  occasional  levies,  rates,  assessments, 
taxes,  charges,  impositions,  contributions,  burthens, 
duties,  and  services  whatsoever  as  during  the  said 
term  should  be  taxed,  assessed,  or  imposed  upon  or 
in  respect  of  the  said  premises  thereby  demised,  or 
any  part  thereof."  There  are  more  words  in  this 
covenant  than  in  the  one  now  under  consideration ; 
but  **  imposition,''  which  includes  this  payment  far 
paving  and  sewering,  is  contained  in  both.  In 
Payne  v.  Burridge,  12  M.  &  W.  727,  the  conunis- 
sloners  under  a  local  Act  were  authorised  to  pave 
and  flag  footways,  (and  the  cost  was  to  be  paid  by 
the  tenants  or  occupiers  of  the  houses  next  adjoin- 
ing ;  in  default  whereof  the^  were  to  be  recovered 
by  distress ;  the  tenant  to  remiburse  himself  out  of 
his  rent.  Held,  that  this  charge  was  within  the 
terras  of  a  covenant  in  a  lease  subsequently  made^ 
whereby  the  tenant  covenanted  to  pay  and  dis- 
charge all  taxes,  rates,  duties,  levies,  assessments, 
and  payments  whatsoever  whidi  now  are,  or  during 
the  said  tenn  shall  or  may  be  rated,  levied,  assessed, 
or  imposed  upon  or  payable  in  respect  of  the  said 
messuage  ana  premises."  These  and  the  other  cases 
on  this  subject  are  not  distinguishable  from  the 
present,  and  even  if  the  pit.  had  paved  his  share  of 
the  street  himself,  he  might,  on  the  authorities 
submitted,  have  recovered  the  ooet  from  the  tenant : 

Brewster  v.  KUekmt  1  Ld.  Baym.  817 ; 
Callis  on  Sewera,  p.  144 

Holher  and  Butt  supported  the  rule.— First,  the 
words  in  the  lease  do  not  embrace  this  charge ;  it  is 
not  an  impoeijtion  payable  in  respect  of  the  land. 
Secondly,  the  statute  imposes  a  duty  on  the  landlord ; 
if  he  had  performed  that  duty,  tiiere  would  have 
been  no  charge  or  imposition  on  the  land  at  alL 
Thirdly,  the  statute  maxes  the  charge  one  which  the 
landlord  must  bear,  and  prohibits  its  payment  by  the 
tenant.  This  is  an  imposition,  not  in  respect  of  the 
premises,  but  a  personal  liability  on  the  landlord. 
It  is  a  charge  not  upon  the  houses,  but  upon  the 
street  itself.  The  Act  says  that  for  further  security 
the  tenant  may  be  distrained  upon  to  the  amount  ii 
his  unpaid  rent ;  but  that  does  not  make  the  sum 
payable  by  the  tenant  in  respect  of  the  premises.  In 
tbe  case  of  Yra//^v.iijic6-eic7f,dM.  &W.dl2,  the  tenant 
was  held  to  be  liable  for  an  extraordinary  assessment 
made  by  the  Commissioners  of  Sewers  upon  the 
landlord,  but  tiie  word  ^scot"  in  the  lease  was 
interpreted  to  mean  exactly  that  very  charge.  If 
the  landlord  in  the  present  case  had  performed  the 
duty  imposed  upon  him,  he  could  not  have  claimed 
the  cost  from  the  tenant  As  to  the  third  point,  the 
3lBt  section  imposes  a  penalty  upon  the  landlord 
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when  he  attempts  to  make  the  tenant  responsible  for 
this  charge.  The  pit.  is  here  seeking  to  impose  on 
his  tenant  somethmg  not  imposed  upoq  him  hy  the 
Act 

BoviLL,  C.  J. — This  is  a  question  on  the  constrac- 
tion  of  the  covenant  by  a  tenant  to  pay  and 
discharge  all  taxes,  rates,  assessments,  and  impo- 
sitions whatsoerer  (except  property  and  income  tax), 
in  respect  of  the  rent  -payable  in  respect  of  the 
demised  premises.  It  was  contended  for  the  landlord 
that  these  words  incladed  the  amount  incurred  by  him 
under  the  Manchester  General  loiproTement  Act. 
The  lease  was  made  after  the  Act  was  passer],  and  it 
becomes  material  to  consider  how  the  provisions 
created  this  liability.  Tlic  Letrislature,  doubtless, 
meant  that  such  burdens  should  l)0  imposed  ou  the 
landlord  ;  but  I  cannot  accede  to  Air.  IIolker*s  argu- 
ment that  there  is  anythim;  in  the  Act  prohibitory  of 
the  tenant's  undertaking  them.  By  the  I5th  section, 
the  duty  of  paving  part  of  the  street  is  imposed 
upon  the  landlord,  and,  if  he  had  performed  this 
duty,  it  is  difficult  to  see  what  remedy  he  could  have 
against  the  tenant.  He  made  default,  and  should 
not  therefore  charge  the  tenant  with  a  liability 
which  would  not  othenrise  have  accrued.  The 
covenant  in  the  lease  only  refers  to  money  payments, 
bat  it  is  contended  that  the  recoupment  of  the 
landlord  by  the  tenant  would  come  under  the  term 
« imposition."  I  should  have  had  very  little  doubt, 
even  if  there  had  been  no  decisions  to  consider ;  and 
the  cases  cited,  although  very  near  the  present  one, 
aie  sufficiently  distinguishable  to  confirm  our  judg- 
ment. In  Waller  v.  Andrews  the  word  "scot"  hi 
the  lease  was  held  to  exactly  mean  the  extraordinary 
charge  made  on  the  landlord.  In  Sweet  v.  Sealer 
the  words  in  the  lease  are  more  comprdiensive  than 
in  this  case,  and  the  expense  of  drainage  may  by 
the  Metropolitan  Act  be  demanded  of  the  occupier 
m  the  first  instance.  And  these  were  also  the  facts 
in  Pc^fne  v.  Barridge,  Here,  however,  payment  is 
ordered  to  be  made  by  the  landlord,  and  the  clause 
relating  to  the  tenant's  payment  is  only  for  further 
security.    The  rule  will  therefore  be  made  absolute. 

WiLuss,  J.— -I  am  not  able  to  resist  the  arguments 
for  the  deft.  If  the  Act  imposed  on  the  tenant  the 
obligation  to  pay  the  money  in  the  first  instance,  my 
oondusion  might  have  been  different ;  hut  the  claim 
upon  the  tenant  is  limited  to  the  amount  of  the  un- 
paid rent  and  is  merely  g^ven  as  a  further  security 
for  the  landlord's  payment.  The  tenn  *< scot"  was 
peculiarly  applicable  to  the  payment  demanded  of 
the  landlord  in  Waller  t.  Andriewa ;  and  the  difference 
between  the  Metropolitan  Act  and  this  one  is,  that 
in  the  former  the  remedy  is  not,  as  here,  directly 
against  the  landlord ;  and  the  proceeding  against  the 
tenant  in  this  case  is  only  an  additional  remedy. 
The  tenant  is  proposed  to  be  taxed  only  because  the 
landlord  has  neglected  to  perform  the  duty  imposed 
upon  him,  which,  if  he  had  done  it,  would  have  pro- 
vided no  possible  claim  against  his  tenant. 

Kbatino,  J.— I  am  of  the  same  opinion.  The 
landlord  not  having  done  the  work  ordered  by  the 
Act,  was  called  upon  to  pay  his  share  of  tiie  paving 
and  sewering  expenses.  The  word  ^'imposition"  is 
relied  upon  to  fix  the  tenant  with  an  extraordinary 
liability ;  but  it  must  be  taken  in  conjunction  with 
the  words  before  it,  and  it  will  then  clearly  mean 
something  in  the  nature  of  a  rate,  tax,  or  assess- 
ment. I  think  we  are  not  bound  by  the  case  of 
Swtet  V.  Seagerf  for  there  the  tenant  covenanted,  not 
only  to  make  money  i>ayments  in  the  ordinary  sense, 
but  also  to  bear  hardens  and  to  perform  duties. 
There  is  a  substantial  difiference  from  this  one  in  all 
the~other  cases.  I  am  glad  to  concur  in  the  judg- 
ment for  the  deft. 


M.  Smith,  J. — ^I  am  of  the  same  opinion.  My 
only  hesitation  has  been  on  the  grounds  of  the  pre- 
vious cases ;  but  I  have  concluded  that  they  are 
distinguishable.  This  covenant  relates  only  to 
money  payments;  and  ^'imposition"  is  to  be  taken 
and  interpreted  with  the  words  found  in  its  com- 
pany, and  to  be  limited  by  the  words  which  govern 
the  whole  cUuse, ''  which  shall  become  pavable  in 
respect  of  tiie  premises."  It  is  a  far-fetched  conclu- 
sion to  maintain  that  the  sentence  contemplates  this 
duty  imposed  on  the  landlord.  Up  to  the  time  when 
a  default  has  been  committed,  there  is  nothing  to 
make  this  duty  a  liability  in  respect  of  the  premises. 
There  is  a  difference  between  the  clauses  of  the 
respective  Act^  and  I  think  the  decisions  have  gone 
quite  far  enough. 

JRule  abeobUe. 

Attomeyi  for  pit,  Boioer,  Son,  and  Cotton, 

Attorneys  for  deft,  WaJher  and  TwjifonL 
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Uepoitod  by  Jomr  Teomfsov,  Esq.,  Bsrrlstw-st-Law. 

Sahtrdc^,  Jan.  19, 1867. 

(Before  Boyill,  C.  J.,  Willvs,  J.,  Chamitell^  B.| 
Blackbubk  and  Lush,  JJ.) 

Bsa.  V.  David  Lowbie. 

Lareenjf — In^&ctttiieant'^Vahujhkeeeuriiy'^Deacripticn^ 
Varianoe^2^  ^  25  Viet,  c.  96,  s.  27. 

An  uuUdment  under  sect.  27  of  the  Lareenjf  Act  (24  ff  25 

Vtet,  c  96\for  ateaUng  a  valuable  eecuriiy,  should 

deacribe  the  aecurity  in  order  to  show  that  it  u  within 

the  sect  ton,  and  a  material  variance  in  the  proof  is 

fatoL 

Case  reserved  for  the  opinion  of  this  court. 

David  Lowrie  was  tried  before  me  at  the  last 

Michaelmas  Quarter  Sessions  for  Northumberland. 

The  following  is  a  copy  of  the  indictment : 

Korttunnberiaiid,  to  wit— The  Jnrora  for  oar  Lady  thA 
Queen,  upon  their  oeth  preaentt  that  David  Lowrie,  on  the 
18th  dey  of  April,  in  the  year  of  onr  Lord  1866,  at  Glanton.  a 
certain  Talaable  aecarity,  to  wit,  an  acieement  between  the 
gaid  David  Lowrie  and  one  William  Calrna,  whereby  the  said 
WDUam  Caima  was  enUtled  to  receive  payment  of  certain 
Boms  of  money,  and  which  said  anma  of  money  were  then  dna 
and  nnaatiflfled  to  the  said  William  Caima,  the  said  socority 
being  then  and  there  the  property  of  one  John  MaoklntoBh, 
felonioDely  did  steal,  take  and  carry  away,  against  the  form 
of  the  itatote  in  such  case  made  and  provided,  and  egainet 
the  peace  of  oar  said  Lady  the  Queen,  her  Crown  and  dignity. 

Case. 
One  James  Alexander  had  been  tenant  of  a  faim, 
William  Cairns  and  John  Alexander  being  sureties 
for  his  rent.  James  Alexander  became  bankrupt, 
and  Cairns  and  John  Alexander  put  the  prisoner 
into  the  farm  for  the  remaining  year  of  the  lease, 
namely,  from  May  1865  to  May  1866,  at  a  rent  of 
156Z.  The  prisoner  entered  in  May  1865 ;  the  first 
half-year's  rent  was  satisfied  in  November ;  Caima 
said  by  a  distress.  At  the  close  of  March  1866  Cairns 
met  the  prisoner  by  appointment  at  his  house,  and 
one  John  Mackintosh,  at  their  request,  wrote  upon 
a  piece  of  paper  bearing  a  penny  stamp  an  agree- 
ment relative  to  the  farm.  Macldntosh  gave  evi- 
dence of  what  passed  at  this  interview ;  he  stated 
that  he  wrote  down  upon  the  piece  of  paper  the  terms 
agreed  upon  by  Cairns,  and  the  prisoner  read  them 
over  aloud ;  he  then  handed  the  paper  to  the  prisoner 
to  sign,  and  the  latter,  after  signing  it,  handed  it  to 
Cairns,  and  by  him  it  was  redelivered  to  Mackin- 
tosh to  keep  until  May,  or  until  the  affairs  were 
settled.  This  paper  was  what  the  prisoner  was 
charged  with  afterwards  stealing,  and  as  it  was  not 
forthcoming  at  the  trial,  although  the  prisoner  had 
notice  to  produce  it,  secondary  evidence  of  its  con- 
tents was  giveu. 
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HackintoBh  stated  that  he  recollected  a  stipulation 
in  it  that  CairnB  was  to  take  the  crop  and  pay  50/. 
for  it,  and  also  a  stipulation  that  Cairns  was  to  pay 
a  certain  sum  for  «ome  fixtures,  but  he  did  not 
recollect  any  stipulation  relative  to  two  sums  of  28/. 
and  7/.  being  made  payable  to  Cairns  instead  of  to  the 
prisoner.  And  on  being  asked  in  crosa-cxamination, 
he  said  his  belief  was  that  there  was  tio  such  term 
in  the  agreement,  alAough  there  mi^t  have  been 
other  things  in  it.  (It  appeared  in  the  coarse  of  the 
case  that  the  prisoner  had  let  a  grass  park  to  one 
Bobert  Stafford  for  28/.,  payable  on  May  12,  and 
some  stintage  for  7/.,  payable  on  the  same  day.) 

Cairns  stated  that  the  terms  contained  in  the 
paper  were :  first,  that  he  was  to  pay  SOL  for  the 
right  to  sow  and  reap  the  crop ;  secondly,  the  twosums 
above  mentioned  were  to  be  received  by  him,  and 
not  by  the  prisoner ;  thirdly,  that  he  nndertook  to 
pay  the  half-year's  rent  for  78/.  due  on  May  12  in 
return  for  the  crops,  and  the  28/.  to  be  recdved 
from  Robert  Stafford;  tiie  stintage  7^  had  to  be 
accounted  for  when  the  dilapidations  ware  ascer- 
tained. He  made  no  mention  of  any  sum  being 
payable  for  fixtures. 

Cairns  paid  the  78/.  in  June.  Stafford  stated  that 
he  had  agreed  with  the  prisoner  for  the  grass  for 
28/.,  payable  on  May  12th  (but  that  Uie  prisoner 
got  from  him  on  account  24/.  on  the  14th  April,  and 
the  balance  on  the  18th  May),  and  fhat  he  had  no 
notice  of  any  agreement  between  Cfums  and  the 
prisoner  affecting  his  bargain  with  the  prisoner, 
until  considerably  later  than  the  12th  ICay,  and 
after  the  rent  of  28/.  had  been  pud  by  him  to  the 
prisoner.  No  further  evidence  than  that  of  Cairns  was 
given  about  the  71  for  stintage. 

A  few  days  after  the  drawing  up  of  tiie  agreement 
Cairns  turned  off  the  farm  fifty  or  sixty  head  of 
cattle  belonging  to  the  above  John  Alexander,  which 
were  on  his  fallow-quarter  for  turnips. 

On  the  13th  April  John  Alexandor  and  the 
prisoner  called  on  Mackintosh,  and  Alexander 
asked  to  look  at  the  agreement  itself.  Mackin- 
tosh produced  it  and  read  it  aloud  to  the  two  -men, 
and  then  the  prisoner  took  it  out  of  his  hand  and 
folded  it  up,  and  put  it  in  his  pocket,  saying  he 
was  going  to  show  it  to  Cairns,  and  he  and  Alex- 
ander walked  away,  after  Mackintosh  had  again 
asked  prisoner  to  return  it  to  him.  liackintosh 
called  on  the  prisoner  the  same  evening,  but  he 
refused  to  give  it  up.  Cairns  said  the  prisoner  had 
never  offered  to  show  him  the  agreement,  nor  had  he 
seen  it  since  he  had  delivered  it  to  Mackintosh ;  he 
also  said  in  cross-examination  that  he  had  heard 
there  was  some  arrangement  between  the  prisoner 
and  John  Alexander  about  feeding  the  latter  s  cattle 
on  the  farm :  he  admitted  that  his  solicitor  had,  on 
his  instructions,  commenced  an  action  against  the 
prisoner  for  the  second  half-year^  rent  said  to  have 
been  made  the  subje«;t  of  the  agreement,  and  that 
such  proceedings  were  still  pending.  Criminal  pro- 
ceedings were  not  conunenced  till  the  month  of 
August,  when  an  information  was  laid  by  Cairns, 
upon  the  same  day  that  his  son  was  brought  before 
the  magistrates  and  fined  at  the  instance  of  the 
prisoner  for  an  assault  upon  him. — At  the  close  of 
the  above  case  for  the  prosecution  it  was  objected 
for  the  prisoner  by  his  counsel  that  he  could  not 
be  legally  convicted  upon  the  above  indictment 
because: 

1,  The  written  paper  alleged  to  have  been  stolen 
by  him  was  not  a  valuable  security  within  the  27th 
section  of  the  24  &  25  Vict.  c.  96 ; 

2.  It  was  not  a  valuable  security  whereby  Cairns 
was  entitled  to  receive  payment  of  certain  sums  of 
money,  and  which  said  sums  of  money  were  then 
due  and  unsatisfied  to  the  said  Cairns ; 

8.  It  was  the  prisoner's  own  property  to  which  he 
was  entitled  as  part  owner ; 


4.  The  prisoner  was  joint  bailor  of  it,  and  theie 
wait  no  evidence  of  a  fraudulent  intention  against 
the  bailee  in  whom  the  property  was  laid  in  the  in* 
dictmcnt. 

I,  however,  left  the  cause  to  the  jury,  who  con- 
victed the  prisoner,  and  I  admitted  him  to  bail  until 
the  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved  could  be  obtained. 

The  opinion  of  the  court  is  requested  whether,  on 
proof  of  the  above  facts,  the  prisoner  was  legally  con- 
victed upon  the  above  indictment  ?  If  the  opinion  of 
the  court  should  be  in  the  aifirmative,  the  conviction 
to  be  affirmed ;  if  in  the  negative,  to  be  quashed. 

Charles  Wm.  Orde, 
Chairman  of  the  Court  of  Quarter  Sessions 
for  the  County  of  Northumberland. 

Greenhow  for  the  prisoner. — First,  this  was  not  a 
valuable  security  within  the  meaning  of  sect.  27, 
of  the  Larceny  Act  (24  &  25  Vict.  c.  9G).  Assuming 
after  verdict  that  Cairns*  account  of  the  nature  <tf 
the  agreement  is  to  be  accepted  as  the  true  one, 
still  l£is  is  not  a  valuable  security,  as  defined  by  the 
interpretation  clause,  sect.  1  of  that  statute.    With- 
out it  comes  within  the  branch  of    that  clause 
"v^ch  says  that  the  term  ^'  valuable  security  "  shall 
include  any  ^^  debenture,  deed,  bond,  biU,  note,  war- 
rant, OTder,  or  other  security  whatsoever  for  money, 
or  payment  of  money,"  "  and  any  document  of  titile 
to  lands  or  goods  as  before  defined,"  there  are  no 
words  to  include  it.    It  was  an  agreement  that 
entitled  Cairns    to  receive    2SL  for  agistment  of 
cattle.    It  was  a  chose  in  action.    [Lush,  J.— No 
one  bound  himself  by  that  docament  to  pay  Cainis 
28/.]    No.  It  was  an  executory  instrument ;  Cairns 
was  bound  to  pay  the  rent  of  the  farm  before  he 
became  entitled  to  receive  the  money  for  the  agist- 
ment of  the  cattle.    It  is  like  the  case  of  Neg.  v. 
Mote  Watts,  1  Dears.  C.  C.  326 ;  6  Cox  C.  C.  804, 
where  the  prisoner  was  indicted  for  stealing  a  piece 
of  paper  on  which  was  written  a  building  agreement 
no  4tamp  being  affixed  to  it,  and  this  was  held  not 
to  be  the  subject  of  larceny ;  Lord  Campbell  C.  J. 
there  saying,   "  strictly  speaking,  tibe  instrument  is 
certainly  not  a  chose  m  action,  but  evidence  of  it, 
and  the  reason  of  the  common  law  rule  seems  to  be 
that  stealing  the  evidence  of  the  right  does  not 
interfere  with  the  right  itself—jriM  non  hi  tahmih." 
[BoviLL,  C.  J.— In  lUg.  v.  Walter  Watts,  2  D.  &  P. 
14  ;  4  Cox  C.  C.  886,  it  was  held  that  an  indictment 
for  stealing  a  piece  of  paper  which  was  a  chefpe  could 
not  be  supported,  the  cheque  -having  been  paid,  and 
the  only  value  being  that  of  paper.    Lush,  J.— The 
leading  character  (^  this  agreement  is  the  taking  of 
the  farm.]    This  is  more  like  a  document  of  title  to 
land  than  anything  else,  but  that  is  excluded  from 
sect.  27,  on  which  this  indictment  is  framed.    On 
the  facts  it  appears  that  the  rent  was  not  due  and 
payable  until  12th  May,  and  the  agreement  was 
stolen  in  April,  so  that  the  money  was  not  then 
due  as  alleged  in  the  indictment.    Secondly,  the 
prisoner  was  part  owner  of  the  document.    It  is  a 
contract  with  the  prisoner  only,  and  he  was  in  pos- 
session, and  he  could  not  therefore  be  guilty  of 
stealing  it : 

Boscoe  Crim.  Evid.,  597,  6th  edit ; 

Reg,  V.  Wilkinson,  Rus.  ft  Ry.  471. 

Mackintosh  had  no  interest  in  the  document,  and  as 
against  him  the  prisoner  could  not  commit  larceny 
in  taking  it.  It  is  laid  in  the  indictment  as  tin 
property  of  Mackintosh.  Then  it  is  described  as  a 
security  for  the  payment;  that  means  a  secority 
matured  at  the  time,  or  one  which  time  will  render 
mature ;  but  this  document  was  not  one  of  that  cha- 
racter. Lastly,  in  no  sense  could  this  be  considered 
as  a  case  of  larceny  under  the  Bailee  Act. 

Foster  CampbeU  in  support  of  the  conviction.— TliiB 
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agreewent  comes  within  the  definition  of  **  valuable 
security  "  in  the  Larcei^  Act.  It  is  evidence  of  the 
title  of  Cairns  to  the  payment  of  money.  [Lusu,  J. 
— ^Would  a  covenant  for  the  payment  of  money  be 
a  security  for  money  within  the  Act  ?]  It  is  sub- 
mitted tliat  it  would  just  as  much  as  a  bond,  which 
is  one  of  the  things  expressly  included  in  the  term 
by  the  Act.  [Blackburk,  J. — Why  should  not  a 
document,  evidencing  a  right  to  an  accruing  sum, 
be  a  valuablo  security?]  This  is  an  equitable 
aastgnraeut  of  money  accruing  due  from  Bta£ford. 
Secondly,  the  prisoner,  even  if  a  joint  bailor  of  the 
document,  could  be  guilty  of  larceny  ; 

Beff.  V.  Wfhater,  31  L.  J.  185,  M.  C. ;  9  Coo:  0.  C.  ; 

Rim.  V.  BttrffesSj  9  Cox  C.  G. ; 

2  Bnssell  on  Ormies,  286,  ed.  1866. 
l^en  as  to  the  description  of  the  document  in  the 
indictment.  All  the  words  after  the  videlicet  may 
be  treated  as  surplusage  and  struck  out,  and  then 
the  charge  will  be  for  stealing  a  valuable  security 
only.  Without  the  agreement  Cairns  could  not  get  the 
money  from  Staffoid ;  the  act  of  taking  it  prevented 
Cairns  getting  it,  and  there  was  therefore  some 
evidence  of  a  felonious  Intent. 

Greenhow  in  reply. — ^The  words  under  the  videiicet 
are  material.  For,  if  the  charge  had  been  general 
for  stealing  a  valuable  security,  the  prisoner  would 
have  been  entitled  to  particulars.  Having  chosen 
to  give  a  description  of  the  document,  they  must 
prove  it  as  laid.  At  the  most  this  was  an  agree- 
ment for  the  sale  of  crops  to  be  grown  injuturo, 

BoviLii,  C.  J. — ^This  is  an  indictment  under  the 
Larceny  Consolidation  Act  for  stealing  a  certain 
valuable  security.    The  interpretation  clause  enacts 
that  the  term    *^  valuable  security"  shall  include 
among  other  things  '*  order  or  other  security  what- 
soever for  money  or  for  payment  of  money,  and  any 
document  of  title  to  lands  or  goods  as  hereinbefore 
defined.*'    The  indictment  is  framed  upon  sect.  27, 
"whosoever  shall  st^  any  valuable  security  other 
than  a  document  of  title  to  lands  shall  be  guilty  of 
felony."    It  was  necessary  to  show  what  kind  of 
valuable  security  it  was  to  bring  it  within  sect.  27, 
and  therefore  the  indictment  gives  a  description  of 
what  nature  it  is.    The  indictment  describes  it  as 
an  agreement   by  which   Cairns  was  entitled  to 
receive  payment  of  certain  sums  of  money.    The 
prosecutor  is  bound  by  that  description,  and  the 
document  so  described  must  be  proved.    Now  the 
question  is,  Tvas  there  evidence  to  support  that 
description  ?    We  are  of  opinion  that  the  averment 
was  not  supported  by  the  evidence.    The  document 
in  question  appeared  to  be  an  agreement  by  which 
Cairns  was  to  sow  and  reap  the  crop,  and  to  pav  the 
half-year's  rent,  and  to  receive  two  sums  of  28i.  and 
7/.,  which    were   payable    from    Stafford   to   the 
prisoner.    Now  Stafford  had  no  notice  of  the  alleged 
agreement  between  Cairns  and  the  prisoner,  and  by 
virtue  of  the  agreement  itself  the  prosecutor  was 
not  entitled  to  receive  the  two  sums  from  Stafford. 
Then  again,  the  indictment  states  that  the  two 
sums  were  then  due  and  unsatisfied,  that  is,  at 
the  time  of  the  stealing;  but  the  evidence  shows 
that    they  were   not   then   due.     Therefore,  the 
indictment  was    not   proved,  and   the   conviction 
cannot  be  maintained.    An  important  question  was 
raised  as  to  the  meaning  of  the  term  "valuable 
security"  in  this  section,  but  from  the  view  we  have 
taken  it  is  unnecessary  to  consider  that 

Conviction  reverted. 


Saturday,  Jan.  26,  1867. 

(Bofore  Kellt,  C.B..  Willes,  BLACKBuaK,  and 
££ATiKG,  JJ.,  and  Piqott,  B.) 

Reo.  v.  Greenland. 

IWhtrji — Affidavit — Competency  of  person  administering 
the  oath — Bankers — Manaaer  of  joint-stock  bank — 
Chief  cierk  of  bank— 55  Geo.  3,  c.  164,  s.  62—9 
Crto.  4,  c.  23,  s.  7. 

i7%e  55  Geo.  3,  c.  184,  s.  52,  enacts  that  affidavits,  jx., 
ref/uired  by  the  Commissioners  of  Stamps  as  to  facts 
and  circumstances  upon  whicn  they  are  to  execute 
powers  vested  in  tfienij  oi'  for  die  verijioation  of  any 
accounts,  or  concerning  the  duties  under  tlieir  manage^ 
ment,  or  for  any  purpose  relating  to  suc/i  duties,  ^^  shall 
in  all  cases  not  otherwise  expressly  p}x>uidea  for  be 
made  before  (^inier  aUos)  a  master  in  Chancery  ordi- 
nary or  extraordinary  in  England,"  ^'c.  The  9  Geo.  4, 
c  23  (an  Act  to  enable  bankers  to  issue  promissory 
notes  and  bills  of  exchange  upon  paytnent  of  a  cotnpo' 
sition  in  lieu  oft/ie  stamp  duties  thereon),  by  sect.  1 
requires  halfyearly  returns  to  be  made  to  the  Comank^ 
sioners  oj  Stamps,  verified  upon  the  oaths  or  affirma- 
tions (whicli  any  justice  oj  the  peace  is  tliereby 
ejitpowered  to  administer)  of  the  bankers,  or  tlmr 
cashier,  accouTitant,  or  c/iief  dak,  of  all  unstamped 
promissory  notes  and  bills  of  exchange  in  circulation 
on  a  given  day  in  every  week  for  the  space  of  haff  a 
year  prior  to  the  Italf-yearly  my  preceaing  the  delivery 
of  such  account . 

Held,  that  the  9  Geo.  4,  c.  23,  s.  7,  was  a  cumulative 
enactment,  empowering  justices  of  the  peace,  in  addi~ 
tion  to  the  persons  specified  in  Uie  '55  Geo.  3,  c  184i, 
s.  52,  to  take  the  affidavits  required,  and  that  ^tere- 
Jore  now  a  commissioner  in  Chancery  was  empoweired 
to  adtninister  the  necessaiy  oaths: 

Held,  also,  that  the  manager  oJ  a  joint-stock  bank  was 
a  chief  clerk  within  the  meaning  of  the  ^  Geo,  4, 
c.  23,  s.  7. 

Case  reserved  by  Pigott,  B.  for  the  opinion  of  this 
Court. 

Edward  Greenland  was  tried  and  convicted  before 
me  at  the  Centra!  Criminal  Court,  on  the  25th  Oct. 
last,  on  an  indictment  for  perjury  committed  by 
him  in  an  affidavit  made  in  pursuance  of  the  statute 
9  Geo.  4,  c.  23,  entitled  "An  Act  to  enable  bankers 
in  England  to  issue  certain  unstamped  pro- 
missory notes  and  bills  of  exchange  upon  pay-  t 
ment  of  a  composition  in  lieu  of  the  stamp  duties 
thereon." 

The  facts  were,  that  the  prisoner  Edward  Green- 
land was  for  several  years  manager  of  the  Leeds 
Banking  Company  (which  was  a  registered  joint- 
stock  company),  at  a  salary  of  HOOOJ.  per  annum. 
He  had  twelve  clerks  under  him,  over  whom  he  had 
the  control.  He  was  not  the  accountant  or  cashier, 
but  tiiie  cashiers  took  their  orders  from  him.  He 
directed  the  issues  of  notes,  and  signed  them.  His 
duties  were  those  of  general  manager,  and  he  made 
the  affidavit  in  question  on  the  4th  July  18G4  before 
Mr.  William  Sykes  Ward,  at  Leeds  {he  being  a 
commissioner  to  administer  oaths  in  Chancery  for 
the  Leeds  district). 

The  affidavit  is  written  on  the  back  of  a  half- 
yearly  return  required  under  the  7th  section  of  the 
statute  9  Qeo.  4,  c.  23,  and  is  to  be  referred  to  as 
part  of  this  case.  (A  copy,  so  far  as  is  material,  is 
annexed  hereto.) 

No  director  or  proprietor  of  the  bank  joined  in  the 
affidavit,  or  made  any  other  affidavit  verifying  the 
return.  The  half-yearly  returns  which  had  been 
made  for  the  years  1860,  1861, 18G2,  1863,  and  1664, 
and  received  by  the  commissioners,  were  producecl 
in  evidence,  and  were  respectively  verified  by  the 
affidavit  of  the  manager  of  the  bauk  alone. 
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Mr.  Scijt.  Ballantine,  for  the  priBoner,  took  the 
followiDg  objections  in  point  of  law : — 

First,  that  the  affldarit  was  not  made  before  a 
person  empowered  to  take  it,  bat  should  have  been 
made  before  a  justice  of  the  peace :  (but  see  9 
Geo.  4,  c.  25,  s.  7.) 

Secondly,  that  the  prisoner  was  not  the  proper 
person  to  make  the  amdavit)  he  not  being  a  cashier, 
accountant,  or  chief  clerk. 

Thirdly,  that  there  should  have  been  evidence 
that  the  Commissioners  of  Stamps  expressly  re- 
quired the  affidavit  of  a  '*  cashier,  accountant,  or 
diief  clerk,'*  in  addition  to  that  of  the  persons 
empowered  to  issue  bills  and  notes. 

I  overruled  these  objections,  and  directed  the  junr 
that  the  prisoner  was  proved  to  be  a  chief  clerk 
snffiidently  for  the  purpose  of  the  statute ;  and  that 
the  evidence  which  showed  that  the  commissioners 
had  for  years  received  and  acted  upon  the  affidavit 
of  the  prisoner  as  manager  or  ctdet  was  sivfficient  to 
•how  that  they  required  an  affidavit  (if  any  require- 
ment were  necessaiy). 

The  junr  found  the  prisoner  guilty. 

If  the  Court  should  be  of  opinion  that  either  of 
these  objections  is  good  in  point  of  law,  the  prisoner 
is  to  be  discharged  from  his  recognisances ;  other- 
wise the  verdict  is  to  stand,  and  the  prisoner  will 
come  up  for  sentence  at  the  next  court.  G.  Pioott. 

9  Osa  4.  a  s& 
Balf-jearty  Batnm  of  Unstamped  PromiBiory  Notes  and  BiUe 

of  Bzchftiige. 
Leeeb  Banking  Oompanp^BoMk, 

An  Moonnt  of  the  amoant  or  yaliie  of  all  the  imetamped  pro- 
mJeeory  notee  and  bUls  of  exohaoge  of  the  Leede  Banking 
Campaay  of  Leeda.  banken»  iaaiied  under  the  proTiaiona  of 
9  Gea  4,  a  2S,  and  in  ciroalation  on  Satarday  in  OTery  week 
for  the  half  year  preeedlDg  the  SOth  day  of  Jane  1864, 
together  with  the  average  amoant  or  valne  thereof,  aocord- 
Img  to  the  aald  acooont:— 

_  ^  Amoant  of  Notes 

Date.  and  Bills 

In  dreolsUon. 
iB      I.    dL 

Ist  week  ended  Jan.  9 109,801  11    6 

Snd  week  ended  Jan.  9 71,697  16    7 

Srd  week  ended  Jan.  16 ..................      136,149  14    0 

4th  week  ended  Jan.  S8  ..................      187,686    S    8 

6th  week  ended  Jan.  80   ..................      143,703    7    6 

6th  week  ended  Feh.  6    .................      138,064  10    8 

7th  week  ended  Feh.  18  ..................      149,660  16    8 

8th  week  ended  Feh.  80  ..................      140,764  19  10 

9th  week  ended  Feh.  97 180,166    0    1 

10th  week  ended  March  6 180,666    4    8 

11th  week  ended  March  19  ...............      160,796    6    9 

19th  week  ended  March  19 166,880    9    4 

18th  week  ended  March  36  168,166    9    1 

14th  week  ended  April  9   139,496  13    4 

16th  week  ended  April  9  87,768    4    8 

16th  week  ended  April  16 186,646    6    8 

17th  week  ended  April  38 188,688    1    7 

18th  week  ended  April  80 189,169  14    8 

19th  wtek  ended  May  7 107,046  11    9 

30th  week  ended  May  14 943,143    9  11 

91st  wt^ek  ended  May  31    968,696    6    8 

99nd  week  ended  May  38 968,647    0    0 

98rd  week  ended  Jone  4 188,067  IS    6 

94th  week  ended  June  11 189,666    9    9 

96th  week  ended  Jane  18 164,381  17    7 

96th  week  ended  Jane  96 167,677  14    7 

96    £8,809,366  14    8 


Average  ...£  146,609  16    8}} 

Doty  £         366  11  "o" 

This  accoont  may  be  sent  by  post,  aod  the  daty,  which  la 
>«.  6dL  for  eyery  lOOJL,  and  8il  Bd.  for  any  fractional  part  of 
lOOIL,  shoald  be  paid  to  the  Beoeiver-Oeneral  within  foorteen 
dayi  after  the  1st  Jan.  and  Ist  Joly  in  eyery  year. 

Edward  Greenland,  manager  of  the  Leeds  Banking  Com- 
pany, maketh  oath  and  saith,  that  the  within  is  a  jast  and 
Ime  aocoant,  to  the  best  of  the  knowledge  and  belief  of  this 
deponent,  of  the  amoant  or  Taloe  of  all  unstamped  i»t>mis- 
■ory  note*  and  billa  of  exchange  in  drcalation  on  S«tarday  in 
every  week  from  the  1st  of  Jan.  to  the  80th  Jane  1364,  both 
days  indnslTe,  together  with  the  ayerage  amoant  of  each 
notes  and  bills  of  exchange,  so  in  cIrcal»tion  according  to  soch 
aocoant  (Signed)  £.  Gsbexlamu 

Sworn  before  me  this  4th  day  of  July  1864, 

.  ^        .  ^  wiLUAK  Stus  Ward. 

A  Commissioner  to  administer  Oaths  In  Chaaoery 
in  England. 


Eardinge  Giffard,  Q.  C.  {SUigh  with  him)  for  the 
deft'The  affidavit  on  which  the  perjury  is  assigned 
was  made  under  the  9  Geo.  4,  c.  23  (An  Act  to 
enable  hankers  in  England  to  issue  certain  un- 
stamped promissory  notes  and  bills  of  exchange 
upon  pavment  of  a  composition  in  lieu  of  the  atamp 
duties  uiereon).    And  sect.  7  enacts, 

That  before  any  lioenoe  shall  be  granted  to  any  penoo  or 
persons  to  issue  or  draw  any  unstamped  promissory  notea  or 
mlts  of  ezohamte  under  the  authority  of  this  Act,  soch  perBon 
or  persons  shall  give  security  by  bond  to  his  Majesty,  Ua 
heirs  and  saccessors,  with  a  condition  that  if  sach  persoa  or 
persons  do  uad  shall  from  time  to  time  enter,  or  canae  to  be 
entered  in  a  book  or  hooka  to  be  k<*pt  for  that  porpoae,  aa 
aocoant  of  all  each  nnstamped  promissory  notes  ana  trills  of 
exchange  as  he  or  they  shaJl  so  as  aforesaid  issae  or  draw, 
specifying  the  amoant  or  Taloe  thereof  respectively,  and  ttw 
several  dates  of  the  issuing  thereof ;  and  in  like  manner  alao 
a  similar  aocoant  of  all  such  promissory  notM,  oa.  haTing 
been  issued  as  aforesaid,  shall  have  since  been  cancelled,  and 
tile  datea  of  ttie  cancelling  thereof  and  of  all  such  MUa  of 
exchange  aa  having  been  drawn  or  issaed  as  aforesaid  shall 
h»ve  been  paid,  and  the  dates  of  the  payment  thereof;  and 
do  and  shsJl  from  time  to  time  when  thereunto  requested 
prodnce,  and  show  such  aocouots  to  and  permit  the  same  io 
be  examined  and  inspected  by  the  said  commiaalooers  of 
stamps  or  any  ofDcer  <^  stamps  appointed  nnder  the  hsnds 
and  seals  of  the  said  commissioners  for  that  purpose;  sad 
also  do  and  ahall  deliver  to  tiie  said  commissioners  of  atsaips 
half-yearly  (that  is  to  say)  within  fourteen  days  after  the  ttnfL 
day  of  January  and  the  first  day  of  Joly  in  everr  year,  s  Just 
and  true  account  in  writing  verified  upon  the  oaths  or  afBrma- 
tkms  (which  any  Justice  or  the  peace  is  herebv  empowered  to 
administer)  to  the  best  of  the  kn6wledge  and  belMf  of  sodi 
person  or  persons,  and  of  his  or  their  oaahler  aoooantsnt  or 
chief  clerk,  or  of  such  of  them  as  the  said  oommlasioiiers 
shall  requue  of  the  amoant  or  value  of  all  onstamped 
promissory  notes  and  bills  of  exchange  issoed  under  the 
provisions  of  this  or  any  former  Act  In  cirenlatfon  witfafai  the 
meaning  of  this  Act  on  a  given  day  (that  is  to  aasrX  oa 
Saturday  in  every  week  for  me  space  of  half  a  year  prior  to 
the  half  yearly  day  immediately  preceding  the  delivery  of 
such  accounts,  together  with  the  average  amoant  or  valne  of 
such  notes  and  bills  so  In  circulation  according  to  sodi 
account ;  and  also  do,  and  shall  pay,  or  cause  to  bo  paid  to  the 
receiver  general  of  stamp  duties  in  Oreat  Britain,  or  to  some 
other  person  duly  authorised  by  the  commissioners  of  stamps 
to  receive  the  same  as  a  composition  for  As  duties  whidi 
would  otherwise  have  been  payable  for  such  promissory  notes 
and  bills  of  exchange  issued  or  in  circulation  daring  such  half 
year  the  sum  of  w.  6dL  for  every  10(NL,  and  also  for  the 
fractional  part  of  1001  of  the  said  average  amount  or  vuloe  of 
such  notes  and  bills  in  dreulation  aooordtaig  to  the  true  intent 
and  meaning  of  this  Act,  and  <m  due  performance  thereof  sooh 
bond  shall  be  void,  but  othenHse  the  same  ahall  be  and  remsia 
in  full  force. 

The  question  is  whether  the  above  section  ezpresaljr 
provides  for  a  forum  before  which  the  oath  of 
verification  of  the  returns  is  to  be  made.  It 
is  submitted  that  it  does,  an4  that  a  justice  of  the 
peace  is  the  proper  person  by  whom  such  oath  is  to 
be  administered.  On  the  other  hand  the  prosecutor 
contends  that  a  Justice  of  the  peace  is  only  aa 
additional  person  empowered  to  administer  oatha ; 
and  that  under  the  55  Geo.  3,  c.  181,  s.  52,  the 
affidavit  was  properly  sworn  in  the  present  case. 
Sect.  52  enacts 

That  all  affidavits  and  solemn  affirmations  in  the  ease  of 

n'Ecrs  required  by  this  or  any  former  or  future  Act  of  Par- 
ent, or  which  shall  be  required  by  the  said  oommlssloners 
of  stamps  to  be  made  for  tite  satiaifsetion  of  the  said  com- 
missioners of  and  concerning  any  facts  or  circomstanoes  apoa 
which  they  are  to  execute  the  powers  vested  in  them  by  this 
or  any  other  Act,  or  for  the  venflcation  of  any  accounts  of  or 
concerning  the  duties  nnder  their  management,  or  for  any 
other  purpose  relating  to  such  duties  shall  In  all  cases  seC 
oUtervue  expre$$lif  provide  for  be  made  before  the  said  com- 
missioners or  any  one  or  more  of  them,  or  before  a  master  in 
Chancery,  ordinary,  or  extraordinary  in  England,  or  befora 
any  persoa  duly  commissioned  to  take  affidavits  by  the  Coast 
of  Session,  or  the  Court  of  Exchequer,  in  Scotland,  or  before 
one  of  his  Majesty's  Justice  of  the  peace  in  Scotland. 

It  is  contended,  on  the  other  side,  that  the  9  Geo.  4, 
c.  23,  s.  7,  being  permissive  in  its  terms,  and 
the  55  Qeo.  4,  c.  184,  a.  52,  being  a  positive  and 
affirmative  enactment,  the  latter  is  not  repealed, 
and  the  former  is  to  be  read  as  a  cumulative  enact- 
ment. That  view  gives -no  meaning  to  the  word 
"  for"  in  the  clause  in  sect  52  of  55  Geo.  3,  c.  184, 
"  not  otherwise  provided  for.**  Sect.  7  of  9  Geo.  4, 
c.  23,  makes  an  express  provision  for  taking  midk 
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otths  and  afllrmations.  And  the  tame  style  of 
plmieology  is  used  in  other  Stamp  Acts :  6  Geo.  8, 
c.  46, 1.89;  44  Geo.  8,  c.  98, 8. 24 ;  4&6yictc.60, 
1. 2.  There  heing  then  an  express  proTision  in  the 
9  Geo.  4,  c  28^  8.  7,  for  the  mode  of  taking  such 
afidaTits  and  oaths,  the  55  Geo.  8,  c.  184,  s.  52, 
does  not  come  into  plaj.  Secondly,  the  manager  of 
a  joint-stock  bank  is  not  a  person  within  the 
meaning  of  the  9  Geo.  4,  c.  28,  s.  7,  which  specifies 
osshiers,  accountants,  and  chief  clerks,  as  the  per- 
sons to  rerify  the  retnms.  [Kbllt,  C  B. — ^Do  yon 
H^r  that  there  was  any  other  chief  clerk  to  this 
bank?]  That  it  is  not  for  the  prisoner  to  establish. 
The  statute  seems  to  intend,  by  the  persons  desig- 
nated, some  person  whose  hand  would  ha^e  to  trace 
oat  the  figures  in  the  books  so  as  to  be  able  to 
verify  the  returns.    It  is  admitted  that  if  he  is  a 

rion  performing  the  duties  orchief  derk  he  would 
within  the  statute,  idthough  not  called  chief 
derk ;  but  here  the  manager's  duties  were  not  such, 
Irat  more  like  those  of  a  principaL  [Wilubb,  J.~ 
Ton  contend  that  it  is  just  as  if  some  one  were  to 
csll  the  master  of  a  ressel  diief  mate  ?]— Yes. 

MM,  Q.  C.  (Fr  JET.  Lewis  with  him)  for  the  pro- 
•ecDtion. — ^This  affidavit  was  properly  sworn  to 
before  a  commissioner  to  take  affidavits  in  Chancery. 
The  9  Geo.  4,  c.  28,  s.  7,  is  purely  perroissire,  and 
empowers  a  justice  of  the  peace  to  administer  the 
oaUL  It  is  not  a  provision  to  the  contrary  of  the 
56  Geo.  8,  c.  184,  s.  52 ;  it  does  not  provide  any- 
thiDg  '^ otherwise"  than  is  provided  in  that  enact- 
laent;  it  merely  empowers  a  justice  of  the  peace 
also  to  act.  That  is  the  reasonable  construction, 
sod  the  enactment  no  doubt  was  passed  that 
bankers  might  be  under  no  difficulty  m  finding  a 
person  before  whom  to  verify  the  returns.  Both  are 
aflnnative  statutes ;  and  it  is  a  rule  of  construction 
that  one  afllrmative  enactment  does  not  repeal 
soother  if  they  can  be  read  together  consistently. 
Ai  to  the  second  point,  that  the  manager  was  not  a 
diief  derk.  [Kellt,  C.  B.— We  need  not  trouble 
you  on  that  point.] 

Giffard  in  reply. — ^The  words  '^otherwise  provided 
for"  mean  provided  for  in  a  different  way,  not  in 
a  ^trary  way. 

Kbllt,  C.  B.— The  first  objection  raised  is,  that 
there  was  no  authority  in  any  other  person  than  a 
justice  of  the  peace  to  administer  the  oath  under 
the  statutes  in  question.  I  certainly  did  entertain 
some  difliculty  in  reconciling  the  positive  and  impe- 
ntive  enactment  in  the  55  Geo.  8,  c.  J84,  s.  52,  with 
the  pecmissive  language  of  tiie  9  Geo.  4,  c.  28,  s.  7, 
baton  a  full  consideration  of  the  question,  I  am 
disposed  to  agree  with  the  reasonable  view  taken  bv 
my  learned  brothers,  and  to  hold,  seeing  that  boui 
statutes  are  affirmative  enactments,  and  that  the 
latter  is  not  to  be  held  to  repeal  the  former  one,  that 
If  the  one  can  consistently  take  effect  with  the  other, 
we  must  give  effect  to  both,  and  read  the  later  one 
as  if  it  had  said,  **  And  whereas  a  former  statute 
has  j^trovided  that  a  master  in  Chancery,  &c  may 
•dnunister  such  oath,  this  Act  (the  9  Geo.  4,  c.  28) 
provides  that  a  justice  of  the  peace  may  also  admi- 
nister it."  We  have  only  to  introduce  the  word 
''also"  into  the  enactment  in  the  9  Geo.  4,  c.  28, 
and  the  two  statutes  will  be  reconciled.  Conse- 
quently the  commissioner  in  Chancery  had  authority 
under  that  statute  to  administer  the  oath  in  ques- 
tion. I  entertain  no  doubt  that  the  intention  of  Uie 
framers  of  the  Act  was  to  confer  a  cumulative 

Srer  by  sect.  7.  Under  these  circumstances  the 
t  objection  fails.  With  regard  to  the  second 
objection,  that  the  deft,  was  not  a  chief  clerk  wiUiin 
^  meaning  of  the  statute,  I  have  no  doubt  what- 
ever.   I  am  of  opinion  that,  whether  in  the  case  of 
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a  joint-stock  bank  or  a  private  bank  every  person 
who  is  employed  under  the  principals  or  firm  car- 
rying  on  the  business  of  bankers,  whether  called 
secretary,  cashier,  accountant,  manager,  or  by  any 
inferior  title,  is  a  clerk  in  the  bank  and  to  the  banlcy 
though  it  is  usual  to  confer  on  them  names  like 
these.  The  head  derk  is  the  chief  clerk  in  his  own 
department.  The  case  finds  that  the  deft,  had 
twelve  clerks  under  him.  And  although  he  was 
called  ihanager,  yet  if  he  was  at  the  head  of  the 
other  clerks  he  was  the  chief  clerk  within  the 
meaning  of  the  Act  of  Parliament.  The  third 
objection  was  not  insisted  upon.  The  conviction 
must  therefore  be  afllrmed. 

The  rest  of  the  Comtr  concurring. 

Conviction  affirmedL 
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Beported  bj  BDwin>  Wnsbow,  Esq.,  Barrlster-st-Law. 

Jem,  14,  15,  and  18,  1867. 

The  Attobmet-Gbneral  v.  Thb  Bishop  ov 

Manchestbb. 

CkvTch  Building  Acts  (53  Geo.  3,  c.  45 ;  59  Geo,  8, 
c.  184,  andU  Geo,  4,  e.  73) — Chmel-^C&nvejfance  to 
Ecclesiastical  Commissioners  —  Consecration  as  a 
parish  church — District  assigned^ Breach  of  trust-^ 
Conveyance  set  aside. 

Land  upon  which  a  chapel  had  heen  erected  for  the  ben^t 
of  two  charitable  institutions  was  conveyed  h^  tho 
surviving  trustu  to  the  Ecclesiastical  Commissioners^ 
under  the  provisions  and  for  the  purposes  of  their  Acts, 
J^ese  Acts  enable  the  commissioners  to  accfpt  any 
buildinb  Jit  to  be  used  for,  and  any  land  proper  for 
sites  of  additional  churches,  from  any  person  willing  to 
give  the  same;  th^  also  enable  trustees  and  all  other 
persons  to  convey  to  the  commissioners,  without  valuable 
consideration,  messuages  and  lands  to  be  used  as  such 
sites,  and  they  provide  that,  Jive  years  ajier  the  date 
of  the  conv^anee,  the  property  shall  become  absolutehf 
vested  in  the  commissioners  Jree  from  all  claims. 
Subsequently  to  the  conveyance  the  chapel  was  conse^ 
crated  as  a  parish  churchy  a  district  assigned  to  ii 
5y  an  Order  tn  Council,  and  an  incumbent  appointed, 
jtfore  than  Jive  years  after  the  date  of  the  conveyance 
these  proceedings  were  instituted  to  set  it  aside : 

Held,  that  there  had  been  a  breach  of  trust,  and  that  the 
oanveuance  must  be  set  aside,  ana  the  property  recon' 
veyea,  upon  the  original  trusts,  to  the  institutions. 

This  was  an  information  filed  at  the  relation  of 
Mr.  Robert  Needham  Philips,  a  member  of  the 
hotad  of  management,  and  one  of  the  trustees  of 
Henshaw's  Blind  Asylum,  near  Manchester,  and 
president  of  the  Manchester  School  for  the  Deaf 
and  Dumb,  for  the  purpose  of  establishing  the  right 
of  the  above  asylum  and  school  to  the  freehold  of 
the  church  St.  Thomaa,  Old  Trafford,  near  Man- 
chester.   The  facts  were  as  follows : — 

In  the  year  1888  there  existed  at  Manchester  a 
charitable  institution  for  the  education  of  the  deaf 
and  dumb  children.  This  institution,  or  school, 
was  carried  on  by  a  committee  of  governors,  under 
certain  fundamental  rules,  the  most  material  of 
which,  to  the  present  case,  were  that  a  special 
general  meeting  of  the  governors  was  to  be  held,  on 
the  lequisitkm  in  writing  by  the  secretary  to  any 
five  of  the  committee,  or  any  ten  of  the  governors, 
sudi  requisition  to  contain  a  statement  of  the  objects 
for  which  the  meeting  was  intended ;  and  fourteen 
days'  notice  of  such  meeting  and  its  objects  were  to 
be  given  in  two  Manchester  newspapers.  That  no 
new  law  or  any*  change  in  the  existing  laws 
was  to  be  made  exoept  1^  a  majority  of  two-thirds 
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oC  those  present  at  an  annual  or  ^eeial  •  general 
meeting  o[  the  govenmrs  i^ter  such  notice.  - 

In  1834,  the  governors  of  the  school  finding  the 
bnOdiog  deficient  in  suitable  acconunoiation,.. ap- 
pointed a  select  committee  to  decide  upon  an  eli- 
gible plot  of  land,  for  the  erection  of  a  new  one.  It 
appeared  that  some  time  before  the  year  1818,  a  Mr, 
Henshaw  died,  and  by  hia  will  bequeathed  20yOOOL 
for  the  endowment  of  a  blind  asylum  at  Manchester, 
in  tba  expectation  that  other  persona  would  purchase 
the  necessaxy  lands  and  buildings.  In  a  suit  of 
Htnskaw  T.  Aikiiuon,  8  Mad.,  this  bequest  was  de- 
clared valid,  and  the  administration  ol  the  charity 
thereby  established  was  reserved.  In  188d,  tfaie 
bequest  with  the  accumulations  amounted  to  about 
47,000/L,  and  in  the  same  year  subscriptions  to  about 
8700/1  for  the  purpose  of  purchasing  land  and  build- 
ings werecollected  at  a  meeting  in  Manchester. 

In  July  1834  it  was  agreed  that  the  asylum 
and  school  should  be  built  on  adjoining  plots  of 
land,  and  thereupon  the  governors  of  the  school 
•entered  into  a  contract  for  the  purchase  oi  a  plot  of 
land,  a  portion  of  which  they  offered  for  the  use  of 
the  blind  asylmn.  This  offer  was  accepted  on  the 
ground  of  economy,  ^*  as  one  chapel  would  serve  both 
institutions."  The  acceptance  of  the  offer,  however, 
was  to  be  contingent  upon  the  i^nction  of  the 
■court. 

Subsequently  the  scheme  came  before  one  of  the 
masters  in  Chancoy,  and  he  by  his  report,  dated 
24th  July  18d5i,  in  approving  uf  it,  stated  as  a 
reason  for  so  doing, "  that  one  chapel  and  one  chap- 
lain would  be  sufficient  for  both  institutions,  and 
that  a  considerable  annual  expense  would  thereby 
1>e  saved."  A  decree  was  afterwards  made  confirm- 
ing this  report.  The  scheme  (inter  alia)  required 
that  there  should  be  trustees  appointed  for  the  land 
and  building^  a  board  of  management  for  the 
asylum,  and  that  fourteen  days'  notice  was  to  be 
given  before  any  proposed  change  in  the  rules  of 
government  was  cairied  out.  The  consideration 
for  the  land  purdiased  for  the  building  originally 
was  a  perpetual  rentcharge  of  If  <f.  per  square  yard 
per  annum. 

At  a  meetfaig  of  the  board,  held  in  Oct.  1885,  re- 
solutions were  passed  to  the  efftet  that  the  front 
elevation  of  the  asylum  should  be  the  same  as  that 
adopted  for  the  school,  and  that  a  chapel  connected 
with  the  Established  Church  should  be  built  for  the 
joint  use  of  the  asylum  and  school.  These  resolu- 
tions were  afterwards  coneuired  in  by  the  governors 
of  the  school,  and  Samuel  Walker,  since  deoeaaed, 
was  appointed  treasurer,  and  Thomas  Podey  and 
Thomas  Flemming^bothsince  deceased,  and  thedeft, 
John  Bradshaw,  were  appointed  deputy  treasurers 
to  the  chapel  fund.  Subsequently  the  governors  of 
the  school  and  asylum  paid  respectively  the  sums  of 
494^  4«.  lOd.  and  664/.  6s.  8d  to  the  treasurers  of 
the  chapel  fund  on  the  understanding  that  accom- 
modation for  attendance  on  Divine  service  was  to  be 
provided  for  the  inmates  of  bqth  institutions,  and 
that  they  were  to  participate  in  the  casual  con- 
tributions of  strangers  attending  the  chapel. 

In  March  1868  the  building  was  commenced,  and 
on  the  first  stone  was  this  inscription :  ."  This 
atone,  the  first  of  a  building  to  comprise  an  asylum  for 
the  bUnd,  a  school  for  the  deaf  and  dumb,  and  a  chapel 
for  the  joint  benefit  of  both  institutions,  being  one 
entire  and  uniform  structure— the  chapel  being  in 
the  centre— was  laid  in  March  1863,-  the  cost  of  the 
building  being  defrayed  by  public  benefactions." 
The  erection  and  fitting-up  of  the  chapel  cost'4600/l9 
part  of  which  was  borrowed  from  certain  bankers. 

After  various  meetings  held  from  time  to  time  by- 
committees  of  the  two  institutions  relative  ta  the 
sale  and  letting  of  pews  In  the  chapel,  and  the  nomi- 
nation of  a  chaplain,  it  was  resolved  to  sell  certain 


the  piwchas&>money  to  the  treasurers  o#  the  chapel, 
fund.    Olher  resolutions  were  passed  in  referenea 
to  raising  funds  on  behalf  of  the  chapel,  and  indea- . 
nlfying  certain  persons  who  had  heoomarespeDsibfe 
for  the  money  bonrowed. 

The  chapel  was  opened  on  the  10th  June  I838|r. 
and  the  Bishop  of  Chester,  inf  eb.  1B3S»  appointed; 
the  Rev.  Thomas  Buckley  to  the  tempacaxy  chap-  • 
Uuncy  of  the  asylum,  and  lioensed  him  as  acuimta 
to  the  warden  and  fellows  (now.  dean  and  caaons^ 
who  were  the  rectors  of  the  pariah  of  Manchester , 
In  which  the  chapel  was  situated.    Mr.  Buckley's 
stipend  waa  •  to  be  paid  by  the  convnittee  oi  die . 
asylum.    It  waa  arranged  shortly  af  terwacdSr  not 
by  a  resolution  binding  on  the  cbaritie^,tbat  die 
management    of   the   services  and   the  intsnal 
airangemeBts  of  the  chapel  should  be  carried  on  by 
some  of  the  pew-owners  in  conjunction  with  certain 
persons  to  be  appointed  by  the  institutions.    About 
the  same  time  many  donations  and  subscriptions 
were  added  to  the  funds  of  the  chapel  and  institu- 
tions. 

In  1838  it  was  agreed  that  the  rentcharge  on  the 
land  purchased  for  the  site  of  the  institutions  should 
be  commuted  for  a  gioss  sum  payable  at  onee,  and 
also  that  the  land  itself  should  be  conveyed  in  three 
severid  loto.  Accordingly,  in  Nov.  1838  one  of  the 
lots  on  which  the  asylum  stood  waa  <»nveyed  to  the 
trustees  of  the  asylum;  another,  on  which  the 
school  stood,  to  the  trustees  of  the  school ;  and  the 
remaining  lot  to  the  treasurers  of  the  chapel  funl 
The  purchase-money  in  each  caae  waa  ezpiessed  te 
be  paid  by  the  persons  to  whom  the  conveyance  was 
made,  and  the  conv^ance  waa  to  them  as  joint 
tenants  in  fee.  In  reference  to  the  chiqpel  plot  it 
was  declared  that  the  land  thereby  assured  was 
purchased  by  the  purchasers  as  trustees  for  a 
certain  chapel  erected  thereon,  and  that  the  sum  of 

249/.  lis.  9d  (the  purchase-money)  ^"^  P*^  ^  ^ 
fund  belonging  to  the  chapel.  The  deeds  of  con- 
veyance were  ail  duly  enrolled  in  Cfhanceiy. 

On  the  29th  Jan.  1839  the  Bishop  of  Cheater 
granted  a  licence  for  burials  in  the  vaults  of  the 
chapel.  Shortly  afterwards  Mr.  Buckley  was  ap- 
pointed paid  secretary  to  both  institutions.  Id 
1840  an  organ  was  cxected  In  the  chapel,  part^  hg  • 
public  subscription  and  partly  by  the  boszd  ot 
management  of  the  asylum,  conditionally  on  its 
being  under  their  excluaive  control.  SuhsequentJIy 
IdiiSlculties  arose  regarding  the  management  of  the 
kiffairs  of  the  chapel,  and  joint  committees  wer^ 

eppointecT  to   report    at   to   the   powers  of  the 
lanaging  bodies  of  both  institutions. 

About  the  same  time  the  committee  in  whose, 
kiands  the  management  of  the  chapel  was  left,  with 
jthe  view  of  effecting  the  consecration  of  the  chapel,, 
aubmitted  the  following  proposition  to  the  bishop, 
iThey  proposed  to  vest  the  patronage  in  the  bisbpp; 
tto  endow  the  chapel  with  the  sum  of  lOOOL,  snd  to 
'pay  the  minister  5  per  cent,  per  annum  on  the  value . 
|of  aU  pews  which  should  be  let,  in  addition  to  th^ 
reserved  rente  which  he  was  to  receive  from  those, 
'which  should  be  sold.    No  meeting  of  the  bosid  of 
management  of  the  asylum  was  ever  obtained  to 
consider  this  proposal,  and  the  committee  of  the 
school  resolved  that,  as  the  question  was  one  for  the 
consideration  of  a  general  meeting  of  thegorernon 
of  the  institution,  it  did  not  feel  itaelf  competent 
.to  adopt   it.     Notwithstanding  this  resolution,  a. 
.draft  report  of  the  proposal  was  entered. on  Uie 
'minutes  of  the  asylum  by  Mr.  Buckley,  as  it  wan. 
alleged,  without  any  authority,  and.  contrai/.to  hii. 
duty  as  secretaiy. 

No  fornial  appointment  oi  chaplain,  except, 
that  above  referred  to,  waa  ever  conferred 
upon  Mt.  Buckley.  In  his  reports  of  1849  wi 
1850  he  bore  testimony   to  the  interest  and  at* 


pews  to  subscribers  te  the  institution,  and  to. pay    tention    manifested  by  the  pupils  ot  the  instita' 
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in  the  religioas  imtmction  it  was  his  more 
duty  to  give.  In  1852  he  discoo tinned  his 
attendjuiee  at  the  aaylnia  in  the  capacity  of  religions 
iiuif'ueior,  on  the  gronnd  that  he  was  cnrate  of  the 
dumel  only,  and  was  nnder  no  obligation  to  render 
Bvco.  instroction. 

In.^he  year  1648  the  deft.,  the  Bishop  of  Man- 
dieeter,  was  consecrated  to  that  see,  and  in  the  year 
1M9  be  waa  elected  president  of  the  board  of 
niMfnigement  of  the  asylum.  Ever  since  the  opening 
of  the  ohapel  the  entirety  of  the  galleriee  had  been 

yMopriated  to  the  institutions^  but  in  1 850  meetings 
the  managing  bodies  were  held  with  a  yiew  of 
CQiiTerting  portions  of  the  galleries  into  pews,  in 
Older  to  niae  sufficient  money  to  discharge  the  debt 
due  upon  the  chapel.  In  1858  differences  arose 
between  the  board  of  management  of  the  asylum 
and  acme  of  the  pew-K>wners  of  the  oong^gadon 
xeUitiTe  to  the  musical  senrioes,  and  Mt*.  Buckley, 
takiiig  part  against  the  board,  resigned  his  secretary- 
ship. 

On  the  27th  Fbb.  1858,  a  special  meeting  of  the 
bosrd  of  management  of  the  asylum  was  summoned 
to  cooaider  matters  in  dispute  in  connection  with 
the  du^el,  and  it  was  then  determined  to  refer  the 
qneationa  to  three  arbitrators,  who  were  to  inquire 
into  all  prerious  proceedings,  and  to  recommend 
■iKili  a  plan  as  they  might  consider  most  desirable  for 
the  future  management  of  the  chapel  in  aoeordance 
witili  the  original  intention.  This  resolution  was 
•nbaef  neatly  adopted  by  the  chapel  committee  of 
the  two  institutions,  who  bound  themselyes  to  abide 
1^  the  decisions  of  the  arbitrators; 

The  report  of  the  arbitrators  was  (^inter  alia)  as 
foUows: — ^They  stated  tiiat,  at  the  time  when  the 
chapel  was  originally  proposed  to  be  built,  it  was 
inlonded  for  the  joint  use  of  tbe-  two  institutions, 
and  that  it  was  the  intention  of  the  promoters  from 
tiie  first  that  it  should  be  consecrated.  They  re- 
OQomended  that  steps  should  be  taken  by  the  war- 
dene  of  the  chapel  to  procure,  as  speedily  as  i>os- 
aiblfl,  the  consecration;  that  the  two  galleries 
ahouid  he  reserred  ezclusiyely  for  the  two  institu- 
tioaa;  that  certain  pews  should  be  reserved  for 
strangers;  that  the  rent  from  others  should  be 
paid  to  the  incumbent;  and  that  the  institutions 
ahcndd  be  relieved  from  all  expenses  incident  to  the 
peKfonnanee  of  public  worship.  They  further 
recommended  that  the  patronage  should  be  vested 
in  tb.e  Bishop  of  Manchester.  These  recommenda- 
tioiia  were  subsequently  agreed  to  by  committees  of 
the  board  of  management  of  the  institutions. 

In  1855  a  proposal  was  made  that  the  chapel 
diould  be  consecrated  under  1  &  2  WilL  4,  and  the 
patronage  vested  in  trustees,  but  to  this  the  Bishop 
of  Manchester  objected,  on  the  ground  that  the  dis- 
trict would  then  acquire  parochial  rights  in  the 
diapel ;  but  he  recommended  that,  if  a  private  Act  of 
Parliament  were  obtained  for  the  consecration,  the 
lights  of  the  diarities  might  be  preserved.  Sub- 
■eqnently,  however,  resolutions  were  passed  for  the 
pnrpose  of  vesting  the  patronage  of  the  chapel  in 
the  Bishop  of  Manchester.  Acting  on  these  resolu- 
tions^ the  solicitor  of  the  bishopwrote  to  the  Com- 
miiMioners  for  Building  New  Churches,  informing 
than  that  it  was  the  wish  of  the  trustees  of  the 
charities  that  the  chapel  should  be  consecrated,  and 
the  patronage  made  over  to  the  bishop  under  the 
28rd  section  of  8  &  9  Vict  c.  70,  and  inclosing  a  cer- 
tificate of  tiUe  from  the  deft.  Bradshaw,  which  was 
to  this  effect  It  stated  that  Bradshaw  was  the  onlv 
surviving  trustee  of  the  plot  of  ground  and  chapel, 
and  that  he  had  a  good  and  indefeasible  estate  of 
iidiflritanoe  free  from  incumhrancea,  which  he  was 
prepared  to  convey  under  the  powers  of  the  Church 
Boilding  Acts,  in  order  that  the  chapel  might  be 
duly  coniecratod  for  Divine  service. 

In  reply  to  this  flammnnioation»  the  secietacy  to 


the  commissioners,  on  the  2nd  Dec.  1866,  wrote, 
saying  that  he  approved  of  the  title,  and  that  the 
commissioners  consented  to  take  the  land,  on  the 
express  understanding,  however,  that  thev  were  not 
to  incur  any  responsibility.  He  added  that,  unless 
the  patronage  of  the  chapel  were  settled,  under  the 
23rd  section  of  8  &  9  Vict,  c  70,  before  the  conse- 
cration, it  would  belong  to  the  incumbent  of  the 
parish. 
By  the  section  referred  to  it  is  enacted, 

Tluit  1(  before  or  daring  the  IralkUng  of  any  sew  dhnrob 
or  previous  to  its  conaecratloo,  the  biahop  of  the  diocese  and 
the  patron  and  Incnmbent  of  the  parish  in  which  such  new 
ehnreh  has  been  or  is  Intended  to  be  boilt,  shall  enter  into  an 
agreeniaat  in  writfaog  that  the  right  of  nomination  to  snch 
new  charch  shall  on  its  consecration  belong  to  and  be  exer- 
cised by  any  body  corporate,  sggreffate  or  sole,  or  by  any 
person  or  persons,  such  agreement  uiall  be  binding  on  such 
respective  parties,  their  sneoessors,  heirs,  and  assigns,  and  they 
shall  be  compelled  to  fulfil  the  same. 

In  Jan.  1856  the  m.anagen  of  the  institutions  had 
repurchased  (out  of  the  chapel  funds)  all  of   the 

Sews  which  had  been  sold,  and  had  discharged  the 
ebt  due  on  the  diapeL 

By  the  88rd  section  of  58'  Geo.  8,  c  45,  it  is 
enacted. 

That  it  shall  be  lawful  for  the  eommissionsn  (under  the 
▲ot)  to  accept  and  take  any  buildlnp  fit  to  be  used  for  or  to 
be  converted  into  such  additional  churches  or  chapels,  and 
also  aoT  lands,  tenements  and  hereditaments  proper  for  sites 
of  additional  churches  or  chapels  not  exceeding  in  quantity 
in  any  one  place  what  may  be  ■ofBcient  for  building  of  a 
church  or  cnapel,  providing  a  ehurchvard,  and  making  a 
proper  and  sufficient  access  or  approach  thereto,  from  any 
persons  willing  to  give  the  same;  and  everr  such  site,  when 
oonreyed  to  the  commissioners,  and  the  church  ereotod  thereon, 
and  notice  thereof  be  given  to  the  bishop  of  the  diocese*  shall 
become  for  ever  thereafter  devoted  to  ecdeslasUcal  purposes 
only,  In  order  that  the  same  may  be  consecrated  by  the  bishop 
to  publio  worship  aooordlng  to  the  ritee  of  the  United  Ohnioh 
of  England  and  Ireland. 

By  sect.  36  it  is  enacted. 

That  it  shall  be  lawful  for  all  bodies,  pnbUe,  corporate,  or 
coUegUte  corporatiODS,  aggregate  or  sole,  tenanls  for  life  or  in 
tail,  husbands,  guardians,  trustees,  and  feoffees  in  trust,  com- 
mittees^  executors,  and  administrators,  and  aU  other  persons 
and  trustees  whomsoever,  not  only  for  or  on  behalf  of  them- 
selves, their  heirs  andsnocessors^  Itat-alspfor  or  on  behalf  of 
eettuitque  trud,  whether  infants,  issne  unborn,  lunatics,  idiots. 
femet  eonri,  or  other  person  or  persons,  and  to  and  for  all 
ftnu«  eorert,  who  are  or  shall  be  seised ,  possessed  of,  or  interested 
in  their  own  right,  and  for  erery  other  person  or  persons  whom- 
soever, who  shall  be  seised,  posasased  of,  or  interested  in,  any 
lands,  grounds,  and  hersditamenta  whioh  should  be  set  out 
and  ascertained  for  any  such  site,  to  contract  for,  sell,  and 
oonvey  the  same  unto  the  said  commissioners  nnder  the  pro- 
visions of  the  Act,  and  all  snch  contracts,  agreements,  sales, 
oonToysaoe8,and  assnrancee,  shall  be  Talid  and  effeotnal  to  all 
intents  and  purposes.  And  all  bodies  politic,  corporate,  or 
collegiate,  and  all  persons  whomsoever,  conveying  as  aforesaid 
are  hereby  indemnified  for  or  in  respect  of  any  each  sale  which 
he,  sbe,  or  they,  or  any  of  them,  shall  respectively  make  by 
virtne  or  in  pursuance  of  this  Act 

The  87tii  section  provides  a  form  of  conveyance 
to  the  commissioners,  and  enacts  that  ail  such  con* 
veyances  shall  be  valid  and  effectual  in  the  law  to 
all  intents  and  purposes,  and  shaU  be  a  complete  bar 
to  all  estotes  tail,  and  other  estates,  rights,  titles, 
trusts,  interest^  and  incumbrances  whatsoever. 

By  the  1st  section  of  3  Geo.  4,  c.  72,  it  is  further 

enacted. 

That  it  shaU  be  lawful  for  every  body  politic  corporate,  and 
collegiate,  and  corporations  aggregate  or  sole,  or  for  any 
trustee,  guardians,  committees,  or  other  persons  having  the 
control,  care,  or  management  of  any  hoi^ttal,  school,  oharl- 
Uble  fonndation,  or  other  public  inttttotion.  by  any  grant  or 
■oonveyanee  signed  by  or  under  the  seal  of  such  body  or  corpo- 
ration respectively,  to  give,  grant,  or  convey  any  messuage, 
building,  lands,  grounds,  tenements,  of  hereditaments,  respect- 
ively to  ha  used  as  sitss  for  otaarches  or  chapels,  or  for  church  or 
chapel  yai^B  .  .  .  and  all  such  gifts,  grants,  and  convey- 
stkces  shall  be  made  to  the  commissioners,  or  snch  other 
person  or  persons  as  shall  be  specified  by  the  commissioners 
imder  this  Act,  and  this  Act  is  to  be  used  for  the  purposes 
theieoC.  And  all  such  dlfla  and  grants  may  be  made  and 
C^Ten  without  any  raluable  consideration  whatsoever,  and  all 
conveyances  and  assurances  made  for  carrying  any  snch  gifts 
or  grants  into  effect  shall  be  Talid  and  effectual  In  the  law  to 
all  intents  and  purposes  whatsoevsr  .  .  .  And  all  bodies 
poUtic  corporate,  or  eoUagiate,  and  aU  penotts  whomsoever 
K>  gtviag,  gnuitinc  nd  oonvejlnc  as  aionssid,  ace  hereby 
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indemDifled  for  or  in  respect  of  any  each  ^t,  gnnt,  or  ooa- 
veyaooe,  which  he,  ehe,  or  they,  or  waxy  of  them,  shall  respect- 
ively make  or  oonyey  by  vlrtoe,  or  In  parsaanoo,  or  for  the 
purpose  of  this  Act. 

Tho  2iid  eection  sets  forth  the  form  of  conreyance, 

and  enacts, 

That  all  such  conTeyaoces  and  aasmwnoea  shall  be  Talld 
and  effectual  in  the  law  to  all  intents  and  purposes,  and  shall 
be  a  complete  bar  to  all  estates  tail  and  other  estates,  rights, 
titles,  interests,  and  incnmbrances  whatsoeTcr. 

By  a  d€«d,  dated  5th  Dec  1850,  the  deft  Brad- 
•haw,  as  the  last  suryiving  trustee,  rolantarilj,  and 
without  anj  valuable  consideration,  conveyed  to 
the  Comroissioners  for  Building  New  Churches  the 
land  which  had  previously  been  conveyed  by  the 
deed  of  Nov.  1838  to  himself  and  the  other  trustees, 
and  *'  all  that  building  now  and  heretofore  used  as 
a  chapel  for  the  faid  two  charities.**  The  deed 
recited  the  above  Acta,  and  was  prepared  in 
accordance  with  the  form  set  forth  in  the  2nd 
section  of  the  last-mentioned  Act.  Subsequently 
the  Commissioners  for  Building  New  Churches  were 
succeeded  by  the  def  ts.,  the  Ecclesiastical  Commis- 
sioners, and  they,  under  the  24th  section  of  8  &  9 
Vict,  c  70,  accepted  the  conveyance. 

By  a  deed,  dated  the  26th  Jan.  1857,  which 
recited  that  the  board  of  management  of  the  two 
institutions  were  desirous  that  the  chapel  should 
be  consecrated  as  and  for  a  church ;  that  it  had 
been  conveyed  to  the  commissioners,  and  accepted  by 
them  ;  and  that  an  endowment  and  a  fund  for 
repairs  had  been  vested  in  trustees,  it  was  provided 
that  one-third  of  the  sittings  in  tiie  chapel  should 
be  free,  or  let  at  such  rents  as  the  bishop  should 
direct^  and  that  the  chapel  should  be  subject  to  the 
provisions  of  the  1  &  3  Will.  4,  c.  88,  as  to  pew 
rents. 

By  a  writing,  under  the  hand  of  the  Bishop  of 
Manchester,  dated  28th  Jan.  1857,  after  reciting 
that  a  petition  had  been  presented  by  the  rector  of 
Stretford,  in  which  parish  the  new  church  was 
situated,  that  Mr.  Buckley,  certain  members  of  the 
committee  of  management,  and  certain  pew-holders, 
were  desirous  for  the  consecration  and  other 
particulars,  proceeded  to  state  that  the  bishop  was 
satisfied  that  all  the  requirements  preliminary  to 
consecration  had  been  carried  out,  aind  that  he  had 
thereupon  agreed  to  ac^t  the  patronage,  and  to 
consecrate  thechapelas  **T1ie Church  of  St. Thomas," 
Old  Tn^ord,  and  that  the  church,  as  to  pew  rents, 
should  bo  subject  to  1  &  2  Will.  4,  c  38.  It 
appeared  that  no  special  resolution  had  been  passed 
by  either  institution  which  authorised  vesting  the 
patronage  in  the  bishop.  No  part  of  the  endow- 
ment and  repair  fund  was  oontnbuted  by  the  insti- 
tutions, and  Mr.  Buckley  himself  had  contributed 
the  Biun  necessary  to  complete  the  amount  raised. 

The  chapel  was  duly  consecrated  on  the  28th  Jan. 
1857,  and  Mr.  Buckley  appointed  to  the  benefice. 
He  received  by  way  of  stipend  about  483IL  per 
annum  from  pew  rents.  He  alleged  that  he  was 
never  at  any  time  chai^in  to  either  institution,  or 
bound  to  perform  any  other  duties  except  those 
appertaining  to  his  parish.  Shortly  aSfter  his 
appointment  Mr.  Buckley,  conjointly  with  certain 
persons  purporting  to  act  on  behalf  of  the  institu- 
tions, obtained  a  faculty  for  securing  to  the  institu- 
tions the  right  of  using  the  galleries  of  the  diurch. 
In  April  1857  the  defts.,  the  commissioners,  on  the 
application  of  Mr.  Buckley,  prepared  a  scheme  for 
the  assignment  of  a  district  to  the  new  diurch, 
which  was  subsequently  confirmed  by  an  Order  in 
Council  dated  31st  July  1858. 

The  commissioners,  in  sanctioning  the  scheme^ 
acted  under  the  2nd  section  of  18  &  14  Vict.  c.  41, 
which  enacts. 

That  erery  distriot,  oonstltated  nnder  the  prorUona  of  the 
Act,  becoming  a  new  parish  npon  tiie  oooaseration  of  a  <^oreh 
tileIeb^  shaU  bs  a  parish  for  sD  ^toitoal  and  eoolesfasttoal 


prntMses,  and  be  tfaersvpon  invested  with  all  the  ti^^bmwaA 
moldents  - 


belonging  to  a  pariah  by  the  oommon  law. 
the  chnrch  of  each  and  every  snch  parish  shall  be 
and  rsotory,  and  the  rectors  thereof  for  ttie  time  being  shsD 
be  a  body  poUUo  and  eorpoimte,  and  have  a  perpetanl  m 
aion,  and  m«  Incambent  of  such  church  shall  thareapon 
oat:any  farther  process  of  law  beoomo  and  be  soeb  v 
and  sooh  rectory  and  paiish  shall  be  and  be  deamad  to  be  a 
benefloe  with  sole  and  exdnsive  care  of  soois  to  all  faMnlB 
andparpoaea. 

By  the  29th  section  of  the  8  Geo.  4,  c  72,  U  it 

enacted, 

That  fhmi  and  after  the  explratioa  of  five  ysais  afflsr  Oa 
transfer  or  oonTeyanoe  of  any  messuage,  lands,  ground^ 
tenements,  or  hereditaments,  to  the  oommissinwirs  ....  for 
the  nas  of  any  parish  as  a  site  for  any  chnrch  ....  whether 
sneh  transfer  or  oonTeyanoe  atuH  have  been  by  gift  or 
grant ....  the  said  messuage,  lands,  mtmndSi  lenamsBt^ 
or  hereditamonts,  sh*ll  become  and  be  aiad  remain  abooUitely 
Tested  in  snch  commissioners  ....  for  the  pniposes  of 
this  Act^  tree  from  all  demands  or  claims  of  any  bodypoHtle 
or  corporate,  or  person  or  persons  whaterer,  and  wnboot 
being  thereafter  subjeot  to  any  onestioo,  or  to  aaj  riight  or 
dalm  thereto^  or  in  any  manner  affecting  the 


On  the  2nd  March  1884  this  information  was  filed 
against  the  Bishop  of  Manchester,  Mr.  Buckl^,  the 
incumbent  of  Stretford,  the  Dean  and  Caooos  of 
Macohester,  Mi.  Bradshaw,  and  the  Eccleiiatlieal 
Commissioners,  praying,  in  effect,  that  notwith- 
standing the  consecration  of  the  church,  it  was  the 
property  of  the  abore  institutions,  ana  that  sudi 
consecration  was  ineffectual  to  transfer  the  freehold 
thmin  to  the  late  incambent  and  his  anooesaoti^ 
and  also  that  the  oonTeyanoe  of  the  5th  Dec  1856 
might  be  set  aside  as  a  breach  of  trust;  that  an 
account  might  be  taken,  and  for  costs. 

Mr.  Buckley,  since  the  filing  of  the  information, 
died,  and  the  Rev.  William  Doyle,  who  waa  ap- 
pointed his  successor  to  the  church  of  St.  Thomai, 
Old  Trafford,  was  made  a  deft,  by  amendment. 

The  Bishop  of  Manchester  by  his  answer  stated, 
that  when  the  subject  of  the  consecration  waa  first 
broached  to  him  he  had  pointed  out  that  in  all  pro- 
babilitr  it  would  follow  that  a  district  inTolTiug 
parochial  rights  would  have  to  be  assigned  to  the 
chapel.  He  had  suggested  that  this  would  be  con- 
trary to  the  originiS  intention  of  the  f onndera  of 
the  chapel,  and  he  had.adTised,  but  ineffeetually, 
that  the  consecration  should  not  take  place. 

The  Dean  and  Canona^of  Bfancheater,  I7  their 
answer,  denied  that  any  agreement  had  been  made 
between  the  bishop  and  themselTes  for  resting  the 
patronage  of  the  cnapel  in  the  bishop. 

ITictosand  YaU  Zee,  in  support  of  the  infoma- 
tion,  contended  that  the  chapel  was  erected  for  the 
benefit,  and  was  the  property  of,  the  two  charities. 
The  conreyanoe  of  the  surriying  trustee  was  a 
breach  of  trust,  and  the  court  consequently  would 
not  sanction  Uie  subsequent  proceedings  of  the 
Ecclesiastical  Commissioners  and  the  managing 
bodies  of  the  institutions.  (They  were  stopped  by 
the  Court.) 

Bacon,  Q.  C.  and  BedweU  tor  the  Bishop  of  Bfaa« 
Chester  and  other  defts. — ^The  chapel  was  no  part  of 
the  charities,  and  was  built  out  of  separate  fundi. 
The  institutions  had  suffered  no  harm  from  the 
change,  and  the  only  right  which  they  could  claim, 
that  of  free  access  to  the  chapel,  had  been  preserred 
for  them.  The  chapel  had  been  legally  oonreyed 
to  the  commissioners ;  it  had  been  consecrated,  and 
made  a  parish ;  a  district  had  been  aasigned  to  it 
by  an  Order  in  CounciL  Ail  this  had  been  done  in 
strict  conformity  with  certain  Acts  of  PatUament^ 
and  the  court  had  no  power  to  set  the  conreyanoe 
aside. 

J.  H.  Palmer,  Q.  C.  and  IMS^,  for  the  Beds* 
aiastical  Commissioners,  submitted  that  they  had 
large  and  extraordinary  powers  giren  to  them  under 
the  Acts  of  58  Geo.  8,  c.  45,  and  8  Geo.  4, 0. 72,  for 
tjie  purpose  of  enabling  them  to  take  and  hold  build* 
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ingt  fit  to  be  converted  into  chnrclies.  Tb*  LegiB- 
ktarehid  eridently  contemplated  a  case  like  the 
yietent,  in  which  the  title  to  property  taken  by  the 
eommlMioners  might  be  open  to  dispute,  and  had 
therefore,  by  the  29th  section  of  the  Ust-named  Act, 
nrorided  that  all  claims  should  be  barred  after  a 
lapse  of  Ave  years  from  the  date  of  the  conTeyance. 
This  section,  therefore,  acted  as  a  complete  bar  to 
Ihe  claim  set  up^  as  the  conveyance  was  made  in 
Dec.  1860,  and  the  information  filed  in  March  18G4. 
Moreover,  the  Statute  of  Limitations  (8  &  4  Will.  4 
e.  27)  was  applicable  to  charitable  bodies ;  (^The 
AUorm^Gtmnd  v.  Magdakm  Cod^  C  U.  L.  189.) 
^further,  it  was  only  after  the  unanimous  resolutions 
of  the  managing  bodies  of  the  institutions,  whose 
lings  were  binding,  that  the  property  had 


Mooeediu; 
been  com 


conveyed. 


.    J,  iVartoff,  Q.  C.  and  MUm  for  the  def ts.  the  Dean 
and  Canons  of  Manchester. 

Hie  Vics-GuAKCBLLOB. — ^This  case  is  certainly 
one  of  vei^  serious  importance,  and  mucli  more  so 
upon  public  grounds  than  for  any  private  consider- 
ation or  right.  The  information  is  filed  by  the 
Attorney-General  at  the  relation  of  a  gentleman  who 
oomplsins  that  a  chapel  and  a  plot  of  ground,  which 
ware  devoted  to  the  purposes  of  two  charitieiB,  have 
been  improperly  conveyed  to  the  Ecclesiastical  Com- 
missioners, and  also  improperly  dealt  with  by  them, 
and  a  decree  is  asked  to  set  aside  the  conveyance^ 
and  to  restore  the  property  to  trustees  upon  the 
trusts  on  which  it  was  held  at  the  time  of  Uie  con- 
veyance. The  first  question  to  be  considered  is, 
what  was  really  the  condition  of  this  chapel  and 
plot  of  land  at  the  date  of  the  conveyance? 
It  has  been  said  that  the  plot  of  land  on 
which  the  chapel  was  built  was  one  of  three 
plots  of  land,  each  of  which  was  vested  in 
separate  sets  of  trustees  upon  different  trusts,  and 
for  different  purposes.  I  think  it  appears  plainly, 
and  beyond  all  question,  that  the  plot  of  land  on 
which  the  cbapel  was  situated  was  required  for  no 
other  purpose  than  for  the  benefit  of  the  two 
charities.  It  is  important  to  advert  to  Henshaw's 
charity  for  the  blind,  which  was  administered  under 
a  scheme  approved  by  the  court.  Before  that  scheme 
was  settled,  there  existed  at  Manchester  a  charity 
for  the  benefit  of  the  deaf  and  dumb,  which  was 
not  subject  to  the  regulations  of  the  court,  nor  with 
which  this  court  had  in  any  way  interfered.  It 
was  a  charity  supported  by  public  subsoiption, 
bat  on  that  ground  was  not  less  a  charity. 
On  an  application  to  the  master  in  Chancery 
for  the  proper  administration  of  a  scheme 
with  reference  to  the  blind  asylum,  he  recom- 
mended that  the  buildings  for  the  two  charities 
should  be  erected  on  plots  of  ground  adjoining 
each  other.  The  scheme  evidently  contemplated 
that,  for  the  proper  administration  of  the  charity,  a 
chapel  and  a  chaplain  were,  if  not  indispensable,  at 
least  requisites  of  a  highly  important  charaeter.  The 
fond  dnt  of  which  the  chapel  was  built  was  pro- 
vided by  public  subscription,  witib  a  view  to  the 
benefit  of  both  charities.  The  plot  on  which  the 
chapel  was  erected  was  situated  between  the  two 
charities,  and  was  vested  in  trustees,  and  it  is 
heyond  all  doubt  that  both  the  chapel  and  the 
chapUun  were  intended  for  the  benefit  of  the  two 
institutions.  The  deceased  def  t.,  Mr.  Buckley,  has 
stated  by  his  answer  that  he  was  not  the  chaplain  of 
to  the  institutions,  but  that  he  was  the  minister  of  a 
chapel  which  was  attended  by  a  congregation  of 
vhich  the  inmates  of  the  institutions  weie  members; 
imt  he  goes  on  to  say  that  he  believed  the  blind 
Wlom  did  pay  for  the  furnishing  of  certain  rooms 
vhich  it  was  anticipated  at  the  time  of  his  appoint- 
iDeat  he  would  occupy.    This  at  least  shows  tbat  it  I 


was  contemplated  that  he  should  be  a    resident 
chaplain,  and  is  not  consistent  with  the  contention 
that  the  inmates  of   the    institutions  were  only 
members  of  his  congregation.  It  is  worthy  of  notice 
that  Mr.  Buckley,  in  his  reporto  of  1848  and  1849, 
calls  himsdf  the   chaplain,  and   testifies,  in  that 
capacity,  to  certain  matters  in  the  reports.    There 
can  be  no  doubt  that  he  was  appointed  to  that  office, 
not  only  for  the  purpose  of  performing  Divine  service 
and  administering  the  rites  of  religion  in  the  chapel, 
but  also  that  the  inmates  of  the  institutions  might 
have  the  benefit  of  those  religious  duties  which  fall 
to  Uie  task  of  a  resident  chaplain.     The  chapel 
being  thus  vested  in  trustees  along  with  a  plot  of 
ground  as  property  dedicated  to  charitable  purposes 
— ^purposes  in  which  these  two  institutions  were 
eminently    interested — what    was  done  was    this. 
The  surviving  trustee,  upon  the  representations  of 
the  managing  bodies  who  had  no  right  to  deviate  in 
any   respect    from    the    purposes    for  which   the 
charities  were    «^i8tituted,    conveyed    it    to   the 
Ecclesiastical  Commissioners.    I  may  here  remark 
that  the  whole  conduct  of  the  right  reverend  pre- 
late, the  Bishop  of  Manchester,  in  relation  to  this 
matter  has  been  highly  befitting  his  sacred  office. 
He  warned  the  governing  bodies  of  the  charities 
that  they  were  about  to  violate  their  duties  in 
what  they  proposed  to  do;  but  his  remonstrances 
were  not  attended  to.    That  part  of  the  case  which 
turns  upon  the  acts  of  the  Ecclesiastical  Commis- 
sioners, Her  Majesty*s  Order  in  Council,  and  the 
proceedings  under  the  statute  for  the  division  of 
Manchester  into  parishes,    is    one   requiring   the 
court's  most  serious  consideration.    WiUi  reference 
to  the  acts  of  public  authorities  under  the  powers 
entrusted  to  them  for  public  purposes,  Lord  Cotten- 
ham,  in  the  case  of  Frewin  v.  l^ewisj  4  MyL  &  Cr. 
254,  says  '^  that  the  limits  within  which  this  court 
interferes  with  Uie  acts  of  a  body  of  public  func- 
tionaries, constituted  like  the  Poor  liiw  Commis- 
sioners, are  perfectly  clear  and  unambiguous.    So 
long  as  those  functionaries  strictly  confine  them- 
selves within  the  exercise  of  those  duties  which  are 
confided  to  them  by  the  law  this  court  will  not  in- 
terfere.    The  court    will   not  interfere    to   see 
whether  any  alteration  or  regulation  which  they 
may  direct  is  good  or  bad ;  but  if  they  are  departing 
from  that  power  which  the  law  vested  in  them,  u 
they  are  assumins  to  themselves  a  power  over  pro- 
perty which  the  mw  does  not  give  them,  this  court 
no  longer  considers  them  as  acting  under  the  autho- 
rity of  their  commission,  but  treats  them,  whether 
they  be  a  corporation  or  individuals,  merely  as 
persons  dealing  with  property  without  legal  autho- 
rity."    That  is   a   doctrine   which   nobody   can 
deny.     The  question  here  is  whether  the  Eccle- 
siastical Commissioners  and  the   trustee  of   this 
chapel  and  plot  of  ground  exceeded  their  legal 
authority  when  thev  took  from  the  institutions  that 
property  and  turned  tiie  chapel  into  a  parish  church. 
It  llu  been  contended  that  power  has  been  given  to 
the  commissioners  under  certain  Acts  of  Parliament 
to  purchase  sites  and  provide  additional  places  of 
worship  with  a  view  to  the  public  benefit.    The 
Act  8  Qeo.  4,  c  72,  contains  two  sections  which 
are  important  in  dealing  with  the  present  case.    The 
1st  section  of  the  Act  enacts   that  it  shall  be 
lawful  for  the  commissioners  to  take  conveyances 
of  buildings  or  lands  to  be  used  for  or  for  enlarging 
sites  for  diurches.    The  other,  the  29th  section, 
provides  that  after  five  years  from  the  date  of  such 
conveyances  the  property  shall  belong  to  the  com- 
missioners free  from  all  demands  or  claims  of  any 
person  whatever.    It  appears  to  me  that,  according 
to  all  rules  of  construction,  the  words  in  the  1st 
section,  "  sites  for  churches,**  must  be  construed  in 
a  wide  and  liberal  sense ;  while,  on  the  other  hand, 
those  in  the  29th  section,  which  deprive  persons  of 
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rights  not  asserted  within  a  certain  time,  most  be 
ta^ken  as  literally  as  possible.  Where  tiiere  has 
been  a  conTejance  of  a^building  for  the  parposes 
of  a  chapel  the  court  will  hesitate  a  long  time 
before  it  interferes  to  «et  it  aside,  partimilarly 
if  the  transaction  has  been  duly  coodacted,  and 
without  the  violation  of  any  right.  It  is  impos- 
sible, howerer,  to  say  that  this  statute  was  intended 
to  sanctify  any  conveyance  of  that  description,  per 
fas  out  nefaSf  and  I  cannot  construe  the  words 
of  the  section  in  any  such  sense.  I  can  only 
take  them  to  mean  that  if  the  conveyance  be 
duly  and  properly  made,  then  that  the  property  con- 
veyed may  be  taken  by  the  commissioners.  ISup- 
S»sing  there  wenre  nothing  here  in  question  but  the 
lind  Asylum,  and  the  trustee  had  thought  fit  to 
convey  that  building  as  a  site  for  a  church  upon  the 
Csonstruction  Of  tills  section,  could  the  conveyance 
be  reasonably  supported?  But,  nevertheiess,  it 
would  be  within  the  words,  for  the  section  enacts 
that  a  trustee  of  any  charitable  foundation  may 
convey  any  building  as  a  site  for  a  church.  The 
words,  however,  must  be  taken,  in  a  reasonable  sense, 
as  meaning  any  trusftee  who  can  convey  without 
violating  his  duty.  There  might  be  instances  in 
which  trustees  of  lands  left  for  oharitable  purposes, 
Idthough  not  authorised  to  -alienate,  might,  wiiere  no 
purpose  of  the  charity  was  contravened,  desire  to 
convey  an  acre  or  so  for  the  site  of  a  church,  but 
would  be  unable  to  do  ^o  without  the  authority  of 
these  Acts.  If  the  trustee  in  the  present  case  had 
not  deprived  the  charity  of  any  apparent  benefit,  and 
if  the  conveyance  had  been  discreetly  made  without 
the  contravention  of  any  right,  which  it  is  the  imr- 
pose  of  these  Acts  to  protect,  it  might  reasonably 
be  allowed  to  stand.  But  I  do  not  feel  myself  war- 
rant^ in  holding  ihat  any  conveyance  by  any 
trustee  of  a  eharitable'foundation,  whether  the  pur- 
poses of  iSie  charity  are  defeated  in'whule  or  in  part, 
is  authorised  'by  the  t«rms  of  these  Acts.  It  has 
been  also  contended  that  whether  the  conveyance 
were  'right  or  wrong,  and  however  ^grantly  «nd 
grossly  the  powers  of  the  Act  Hiaiy  have  been 
abused  the  property  must  now  be  -held  by  the 
commissioners  in  accordance  with  the  iMigusige  of 
tiie  29t^  section,  free  from  the  chiime  of  any  person 
whatevCT.  But  by  gwing  a  literal  iaterpvetation 
to  the  words  of  the  section,  I  should  be  sanctioning 
a^breach  of  trust,  and  that  I«m*not  dtsposGd  to  do. 
According  to'tfae  daioi'set  up,  even  if  tiM  trustees 
Of  the  balding  occupied  by  Hie  inmates  of  the 
institutions  iiad  -  convey  eA  it  as  a  site  for 
a  church  to  tlie  comi^issiotters,  the  odb- 
veyance,  after  a  la^^  of  fl^e  years,  could 
not  be  questioned.  But  here  intervenes  the 
ruto  laid  down  'by  Lord  Gotfeenliam,  that  where 
public  functionaries  deal  with  property,  and  that 
dealing  involves  a  mere  act  df  discretion  as  to  its 
management,  the  court  will  not  interfere ;  bat  if  in 
tiiking  the  propwty 'Hiey  iffvaSe  the  vights  "of  any  per- 
son claimii^  nnd^  it,'  and  who  seel»  to  bcprotet^ied, 
tfaat  moment  their  high  position  as  ptdilic  -func- 
tionaries -ceases  to  be  regnrdefd  'by  the  orart,  and 
t%ey  can  only  be-considereu  luiAie' light  of  persons 
wfco  have  taken  •property  to  iHiich  ihey  are  not 
entitled.  That  is  ilie  only  way  in  which  I  can  look 
upon  the  conveyance  to  the  commissioners.  It  has 
been  further  contended  that  although  tfce  chapel  has 
beenconveyed  to  tiie  eonmiissioners/and  is  no  longer 
the  property  of  the  dtarities,  yet  that  it  is  a  parish 
cSrarch  in  which  the  inmates  of  the  imrtituliotts 
hare  the  exclusive  use  of  the  (two  gaileries  daring 
the  peff onnnnce  of  "Divine  service,  and  that  conse- 
quentfy  they  have  been  deprived  of  none  of  their 
former  benefits.  That  th^liave  lost  their  dhap- 
lain,  however,  is  beyond  all  doubt,  for  the  chapel 
has  been  inade  a  parish  church,  and  even  if  it  were 
a  commensurate  benefit  to  the   institutions  timt 


they  should  have  the  use  of  the  galleries  in  the 
church,  it  is  n«t  the  thing  wkich  they  originally 
had,  or  which  it  was  mtended  they  should  have.  I 
consider  that  the  proceedings  of  the  managing  bodiei 
of  these  two  charities  have  been  conducted  unad- 
visedly, and  in  an  ill-coxisideied  manner,  and  I 
can  come  to  no  other  conclusion  tlian  that  the  eos- 
veyance  by  Bradshaw  of  Dec.  1856,  to  the  Sccleii> 
astical  Commissioners,  which  he  had  no  right  ts 
execute  inasmuch  as  it  was  a  breach  of  truBt,«nd 
which  tiiey  had  no  right  to  take,  because  the  Ac* 
under  which  they  were  acting  only  intended  that 
they  should  take  property  which  could  vightiy  aaA 
reasonably  be  conveyed  to  them,  must  be  set  asida. 
There  will  be  a  declaration  that  at  the  time  of  the 
conveyance  the  chapel  and  i^ot  of  ground  were  veslei 
in  the  deft.  Bradshaw  as  surviving  trustee  thereof,  ia 
trust  for  charitable  purposes  in  which  the  charity 
called  Henshaw's  charity  for  the  blind,  and  the 
charity  for  the  benefit  of  die  deaf  and  dumb  were 
interested.  That  the  conveyance  was  a  breach  of 
trust,  and  that  the  same  must  be  set  aside.  There 
will  be  a  further  declaration  that  the  order  of  Her 
Majesty  in  Council,  dated  81st  July  1858,  inadrev- 
tentiy  interfered  with  the  trust  under  which  the 
said  chapel  and  plot  of  ground  were  hrid  by  th» 
deft  Bradshaw  for  the  b^fit  of  the  said  t^inilaeL 
and  ought  not  to  operate  so  as  to  deprive  the  aaia 
charities  of  the  said  benefits.  There  will  also  be  a 
decree  that  the  deft.  Bradshaw  und  the  defts.  tiie 
Rev.  WlUiam  Doyle,  the  Ecclesiastical  CommiB- 
sioners,  and  all  proper  parties,  do  convey  «ad  concur 
in  conveying  the  said  diapel  and  plot  of  ground  to 
proper  persons  to  be  apporated  trustees  thereof,  to 
hold  the  same  upon  the  same  trusts  and  for  tbe  samo 
purposes  as  the  eame* were  held  by  the  deft.  Brad- 
shaw under  the  indenture  *of  the  I4th  !9ov.  163(^ 
and  order  that  the  costs  of  ^such  reconveyance  be 
settled  in  chambers  if  the  parties  differ.  There 
must'be  a  reference  to  chambers  tr  approve  of  pM>- 
perpersons  as  trustees  of  tlie  chapel  and  plot  of 
ground  to  wiiom  such  conveyance  is  to  be  nude^ 
and  also  to  approve  of  a  scheme  for  tbts  manageaKnt 
of  the-sald -chapel.  The  parties  in  the  suit  raorti 
bear  their  own  costs.  l%ere  willH^  liberty  to uraly, 
I  did  not  «lvert  to  wlist  is  certainly  u  conainera- 
tion  of  seme  importance,  namely,  ^at  by  the  coiifl^> 
oration  of  the  Order  in  Council,  this  chapd  has  been 
converted  'into  a  parish  drarch,  has  liad  «  ^itriet 
assigned' to  it,  and  has  been  used  forparodfaMpi^ 
poses.  Banns  have  'been  published  in  it,  and  otkt 
things  have  been 'done  which  must  aeceeaarlly  be 
affected  by  the  decree  I  iurve  just  made.  But  as  1 
bare  already  reraariced,  if  the  acts  df  public  iiodiea 
interfere  with  the  rights  of  property  in  ttie  w^ 
referred  to  by  Lord  Cottenlumi,  they  can  only  ue 
dealt  wHh  as  if  'they  were  the  acts  of  prinMe 
persons.  I  do  not  suppose  tiiat  unything  will  pn^ 
vent  the  operation  of  the  decree.  Theideft.  Ite 
Rev.  WiHiam  Doyle  can  no  longer,  however,  be 
considered  as  tlve  incumbent  of  a  parish 'clnirch,f9n 
as  to  the  pui)fic  in  geaeral,  the  fact  of  annexiog'a 
district  to  a  chapel  which  belongs  to  the  deaf,  &aA, 
and  Mind  will  not,  I  iiope,  produce  «er^  aiateritf 
cooaequences  in  teference  to  the  publioation  uF 
banns  at*  a  time  when  the  che^  had  aU  the'  f  ona  iff 
being  a  parish  cfaurcii.  'I  cannot  anticipatB  'fluft 
any  inconvenience  of  importance  will  ensue,  but  if 
tSiere  shodW,  it  wffl  be  the  dnty  of  those  who-iarre 
disturbed  the  ri;^ts  of  private  property  ^by  their 
acts  as  public  functionaries  to  settle  Hre  differsnse. 
The  rights  of  the  public  are  important,  but  the 
power  to  coUfiscate  private  property  or  to  taHoe 
anything  away  from  private  persons  or  duoities  is 
no  part  of  any  public  right. 

SoUcitorsior  the  reUtoK,.  JUban  and  WetauaAr 
foe  iMorsbauf  and  Af/ferA^  Mv^c^ftoTi 
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Solicitan  for  Eecletiastical  Commissioners,  White, 
B^rretywad  White, 
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OOTTBT   OF   VTBaSSPB  WB3SFCK. 

Be|kort«d  bj  /obv TnoicFBOir  imd  T.  W.  Saukdxss,  Esqn., 

JtMriiliwii  at-lAw. 

Wtdneedcy,  Jan,  23,  1867. 
BsiTAtfT  v.  Foot. 

Ckrgy — Marriage  foe —  Custom, 

The  wuariaaefoe  pagable  in  a  parish  had  been  foam  the 
year  1808,  for  a  period  exceeding  fifty  ^feare,  lOc  for 
the  rector  and  Ss.  fonr  the  derk^  in  a  few  inttancea  rather 
■sore,  and  in  one,  Use.  There  was  no  evidence  as  to 
tke  uaage  before  1808. 

Held,  per  Cockhum,  C,  J.,  Mellor  and  Lush,  JJ., 
that,  as  it  was  clear  those  foes  could  not  have  been 
payable  in  the  tiigie  of  Richard  /.,  having  regard  to 
the  value  of  mono/  then,  th^  could  not  now  be  claimed; 
the  principle  on  which  a  modus  is  held  bad  for  rank- 
ite»  oeing  appHcahle, 

^Held,  by  Blackburn,  J.,  that  there  was  evidence  to  justify 
a  jury  in  finding  that  the  foe  of  13«.  was  tidoen  before 
>  the  time  of  legal  memory,  and  that  there  was  evScMse 
that- the  fee  had  a  legalorigin, 

Special  ease  for  the  opinion  of  this  court,  the 
oonrt  to  he*  at  liberty  to  draw  all  inferences  of  fact. 

This  was  an  issue  to  try  the  qnestion  whether 
13s.  for  10s.  for  the  rector  and  3«.  for  the  clerkQ 
^«8  the  legal  fee  or  accustomed  duty  payable  on  the 
marriage  of  a  man  and  woman  in  the  parish  of 
^Hofton  (Bucks);  or  whether 'there 'was  ^n'such 
naniage  any  legal  or  accustomed  fee,  and,  If  any, 
the  amount  thereof. 

The  facts  of  the  case  are  as  follows : — 
AbHt  hack  as  the  year  1808,  and  from' that  year 
down  to  the  year  1854,  the  fee  paid  on  the  marriage 
ti  a  man  and  woman  hi  the  6tiurch  (except  in  the 
«taes  hereinafter  spedfied),  exclusite  of  the  fee 
'ttdd  as  heretnaftcr mentioned  for  the  publication  of 
vus  hamn,  was  either  18s.  6dL  or  ISs.  But  (as  will 
.Mpear  from  ^e  summary  of  the  evidence  herein- 
vher  aet  forth)  the  fee  most  frequently  paid  on  such 
inaniages  during  the  above  period  was  13«. — that 
is,  10«.  for  the  rector  and  Ss.  for  the  clerk. 

Thb'foilowing  is  a  summary  of  the  evidence  above 
'lefeliiaJ  to.  The  deft,  gave  evidence  of  thirty  mar- 
tiara  whi6h  had  been  solemnised  in  the  church 
termg' the' period  from  1808  to  1654,  and'he  proved 
Aurt  in  twenty-one  of  'the  thirty  cases  (wliich  had 
teffpened  in  the  years  18H,  1822, 1823,  182^7,  1829, 
tt38,*lS48,  W44,  1846,  1840,  and  1850  respectively) 
iiK  fees  -paid  were  18s.,  that  is  to  my,  10s.  for  the 
'vector  and  8s.  for  the  clerk,  and  tliat  in  nineteen  of 
tibe^said  twenty-one  cases  3s.  had  been  pi^d  for  the 
teins ;  that  in'siz-of 'the  said  thirty  cases  (which  had 
happened  in  the  years  1808,  1827, 1828,  1883,  1887, 
and  1888  respectiveiy)  the  fees  paid  were  18s.  6(/.,  and 
Hiatin  theeeof  themid  six  eases  2s.  Od,  had  been  paid 
for  the  bamrs ;  ti^at  in  two  of  the  said  thirty  cases 
(one  of  wiiieh  happened  in  the  year  1828  and  the 
ttther  in  the  ^rear  1840)  the  fees  'paid  were  13s.  6(f. 
«nd  8s.  for  the  Imnns ;  an'd  that  in  one  of  the  said 
thirty  cases,  widch  happened  in  the  year  1828,  the  Pees 
paid  -were  1 2s.  6dL  and  8s.  6</.  for  the  btmvtB,  And  the 
pit.  proved  the  following  cases,  viz., 'one  in  1815,  in 
whidi  the  fees  paid  -were  10s.  6rf.  and  8s.' the  banns ; 
one  in  1880,  in  which  the  evidence  left  it  doubtful 
#fa^ther  the  fees  paad  were  18s.  -and  '8s.  for  the 
banns,  or  13s.  6dL  and  2s.  6^.  for  ^tlie  banns ;  one  in 
1884,  in  ifttch  the  fees  paid  irere  IGs.  6<{.  and  Zs. 


for  tiie  banns ;  one  in  1847,  In  whieh  the  fees  paid 
were  17s.  6d.  and  3s.  for  the  banns. 

In  five  of  the  thirty  eases  proved  by  the  deft., 
there  was  iiot  any  evidence  of  wliat  sums  had  been 
paid  for  the  banns,  nor  did  it  appear  wliether  or  in 
what  proportions  the  money  had  been  divided  be- 
tween the  rector  and  the  clerk  in  any  ease  in  irtiich 
the  fee  paid  on  a  marriage  in  the  ehureh  had  beeo 
more  than  13s. 

There  was  sot  any  evidence  as  to  what  feea  had 
been  paid  on  marriages  in  the  church  prior  to  the 
year  1808. 

In  the  year  1849  the  Hev.  Wm.  Browa,  who  was 
then  and  had  been  for  many  years  i^ector  of  tlio 
parish,  caused  to  be  hung  up  in  the  vestry  of  the 
cbarch  a  Uble  with  this  heading,  "  Table  of  fees  to 
be  paid  in  the  parish  of  Hortoq,  county  of  Bucks.'' 

And  in  the  table  there  are  (inter  o/m)  tholoUowhig 
entries : 

M.      d. 

For  marriage  by  banae  with  certlflcate  of  taarria^e    10    0 

For  the  pnblicatlon  of  baons  of  marriage 8    0 

For  a  certificate  of  marriage,  baptism,  or  burial   ...     2    S 

In  the  year  1854  the  deft,  became  rector  of  the 
parish.  Since  he  so  became  rector  up  to  the.  present 
time,  thirty-four  marriages  have  been  solemnised  in 
the  church,  and  during  all  that  time  the  fee  paid 
for  a  maniage  in  the  ehureh  (ezdosire  of  the  fee 
of  3s.  for  puUioatioo  of  banns)  has  been  unlfonniy 
18s.,  that  uf  to  say,  10s.  for  the  rector  and  ds.  Air  the 
derk. 

Thefees.paid  on  oMrrhiges  in  the  churoh  Imv^b 
been  eonelittes  paid  daring,  but  moiC  Ire^m^Cly 
after,  tlie  ottrenaoBy. 

Where  Che  partiee  have  applied  for « <iertificale  4f 
marriage  imoMdialely  after  die  oeremeny,  at  haa 
invaiiataiy  been  given  to^lhem.fvee  of  chaige.  If 
it  has  net  been  applied  for  at  (hat  time,  it  fkm 
been>  given  at  any  time  on  apptioatiofei  tharcalMr  an 
payment  of  a  fee  of  ^s.  6dl 

In  the  majority  of  tiie  neighhearing  parishes  the 
fees  paid  on  marriages  in  tii^  ehuivhes  of  those 
parishes  lespectitdy  are  eonsideiahly  'less  •than 
those' which  have  been  asuallypaid  on  aiaitfiagiea 
in  the  parish  ehuioh  of  the  parish  of  Hovttfn.  <Bii( 
ia<fiOHieX>f  tfae-itrighbottriaglparishes  4liM  fete  *e 
the  eame,  and  in  one  er  two  they  are  •eosesrhaft 
larger. 

MeOish,  Q.  C.  (KeoMs,  Q.  C.  and  Maemtnara  mitk 
him)  for  the  pit.^-The  question  bow  is,  wheibfr-any 
imosemorial  marriage  fee  has  heon  payable  ia  4hia 
parish.  -If  so,  it- must  he  a  certain  andseaeoaahlD 
fee,  and  have  ensted  from  tame  inMnemorial.  •w^(o 
fee  is  pa^'able  oa  the  celebration  of  marriage  as  ^of 
couunon  right.  Ko  aetien  caa  be  maiatsAiied  iB*a 
court  of  ^lawfor  the  fee  exoept  by-virtue  of  sease 
Act  of  Parliament;  ^ho^remedyis 'in  the  £ootosia»- 
tical  C:outt:  {iS^ny  v.  Gaikp,  16  M.  it  W.  716.) 
If  the  cuatom  was  disputed,  the  (ficelesisaticaA 
Court  could  not  try  the  custom,  beeaase  -by -the 
canon  law  forty  years*  user  established  »a  .e«stoai» 
whereas  the  ooouBon  law  lequires  immeaKMial*  user> 
aad  a  prohibition  would  iiave  issued  to  prewent  the 
Ecclesiastical  Court  trying  the  custom: 

The  Dean  ofExeiei's  Case,  1  Salk.  333 ; 

Andmos  v.  Synison,  3  Eeble,  523,  527 ; 

Patten  v.  Castiemtm,!  Lee  £cc.  Oas.  398. 
Anciently  no  marriage  fee  was  payable,  onjy  a 
voluntary  offering  was  made :  (Watson's  Clerg.  Law:) 
llie  fee  in  this  case,  to  be  good,  must  have  an  im- 
memorifid  origin,  but  there  is  no  evidence  of  ita 
beiog  pafd  prior  to  1808.  The  fee  is  so  large  that  it 
is  impossible  to  belieye  it  has  existed  from  time 
immemorial,  especially  in  an  agricultural  parish  lilce 
this.  In  the  time  of  Kichard  I,,  13s.  was  a  large 
sum  of  nu>ney.  ^The  -sum  is  so  large  that  you 
cannot  believe  it  was, paid  100  yeafs  ago.  The'fa^t 
that  it  was  is  so  improbdble  that  the  fee  must  be 
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considered  rank  in  the  sense  in  which  a  tithe  modus 
18  bad  for  rankness : 

2  £a«le  on  Tithes,  285 ; 

Shtj^erd  ▼.  Pawte,  12  G.  B.,  N.  8^  414 ; 

Johnson*8  English  Oanons,  part  2,  p.  152 ; 

Canon  of  Langton,  a.d.  121<S. 

OMalky,  Q.  C.  {StephtM,  Q.  C.  and  Prideaux  with 
him)  for  the  deft. — Although  18«.  maj  not  have 
b€«n  the  precise  sum  payable  in  the  time  of  Richard 
I.,  yet  on  the  facts  stat^  there  is  sufficient  evidence 
to  warrant  the  inference  that  this  was  an  im- 
memorial fee.  The  burden  of  proof  is  on  the  other 
aide  that  this  was  not  then  payable.  As  to  Moumtey 
T.  Ismay,  1  H.  &  C.  729,  the  question  of  reasonable- 
ness only  arises  when  the  existence  of  the  fee  is 
established,  and  assuming  it  to  be  established  it  is 
said  to  be  bad  for  rankness.  There  is  no  case  in 
which  the  doctrine  of  rankness  has  been  applied  to 
anything  but  tithes : 

Rex  V.  JolUJr^  2  B.  &  C.  54 ; 

Jenkins  V.  Jlairty,  2  C.  M.  &  B.  877 ; 

Shelford  on  Tithes,  220,  8rd  edit ; 

Steer's  Parliamentary  Law,  178,  8rd  edit 


MtUish  in  reply. 


Cur,  ado.  vuk. 


Mellor,  J. — ^The  question  raised  is,  whether  the 
aum  of  18<.,  namely,  10s.  for  the  rector  and  d#.  for 
the  clerk,  ia  the  legal  fee  or  accustomed  duty  payable 
on  marriage  in  the  parish  church  of  the  parish  of 
Horton,  in  the  county  of  Bocks.  By  the  order  of 
Nisi  Prins,  under  which  the  case  waa  directed  to  be 
stated,  it  was  ordered  that  the  court  should  be  at 
liberty  to  draw  all  inferences  of  facts.  It  appears 
from  the  case  that  from  the  year  1808  to  the  year 
1854  the  fee  actually  paid  was  either  Ids.  6dL  or  Ids., 
with  an  occasional  additional  sum  varying  from 
2t.  6<i  to  8s.  6dL  f  or  the  publication  of  banns.  Upon 
the  argument  before  us  it  was  urged  on  the  part  of 
the  pit.  that  there  is  no  accustomed  legal  fee  or  duty 
nayable  to  the  parson  and  clerk  in  the  parish  of 
Horton  on  the  celebration  <rf  marriages,  or  that  at  all 
•events  the  fee  of  Ids.  6</.  or  Iftt.  is  unreasonable  and 
Toid.  The  duty  cast  upon  the  court  by  the  order 
of  Nisi  Prius  is  to  draw  such  inferences  from  the 
facts  stated  as  a  jury,  under  ordinary  circumstances, 
would  be  required  to  draw  from  them,  guided  by  an 
appropriate  direction  from  the  judge  presiding  on 
the  trial.  The  actual  question  to  he  determined  is 
whether  the  fee  or  duty  of  18s.  GdL  or  13s.  claimed 
«a  the  fee  payable  on  marriage  in  the  parish  of 
Horton  can  be  and  ought  to  be  presumed  to  have 
liad  under  the  circumstances  a  legal  origin?  In 
other  words,  ought  a  jury  to  infer  from  the  facts 
stated  that  the  fee  or  duty  had  its  origin  in  some 
custom  or  convention  in  the  parish  of  Horton  before 
the  time  of  legal  memory?  The  rule  applicable  to 
such  questions  in  general  is  accurately  stated  by 
Blackburn,  J.  in  delivering  the  opinion  of  the 
majority  of  the  judges  in  the  Court  of  Ex.  Ch.  in 
the  case  of  Shqfherd  v.  Payne,  16  C.  B.,  N.  S.,  185 : 
**  In  favour  of  vested  interests  and  for  quieting  of 
titles  the  rule  of  evidence  has  been  established  that 
where  there  has  been  long-continued  user  of  a 
right  capable  of  a  legal  origin,  the  existence 
of  that  legal  origin  should  be  presumed  unless 
the  contrary  be  proved."  This  presumption  is 
not  one  jttris  et  <k  jure,  which  cannot  be  rebutted, 
but  neither  is  it  one  purely  of  fact,  and  only 
to  be  drawn  when  the  jury  really  entertain  the 
opinion  that  in  fact  the  le^  origin  eusted.  The 
true  rule  seems  to  be  luddown  by  Lord  Wensl^dale, 
then  Parke,  B.,  in  Jenkins  v.  Harvmf,  1  C.  M.  &  R. 
€94,  where  he  says  that  the  correct  mode  to  direct 
s  jury  is  to  tell  them  that  from  uninterrupted 
modem  usage  they  should  find  the  immemorial 
existence  of  the  payment  (if  that  be  necessaiy  for 


its  validity),  unless  some  evidence  is  given  to  the 
contrary ;  or,  as  he  says  in  delivering  the  written 
judgment  of  the  court  in  the  second  trial  of  the 
case,  "  from  proof  that  an  office  existed  in  1792,  the 
jury  may  and  ought  to  find  it  to  be  prescriptive,  if 
that  be  necessary  to  make  it  valid,  unless  the 
contrary  be  proved.*'  If  the  circumstances  of  the 
present  case  do  not  differ  from  those  of  Jenidns  v. 
Harvey  and  Shepherd  v.  Payne,  we  have  only  to  fidlow 
the  rule  laid  down  in  those  cases,  and  declare  the 
fee  or  duty  cUimed  to  be  a  valid  fee.  It  was,  how- 
ever, contended  that  tlie  circumstances  of  the 
5 resent  case  do  essentially  distinguish  it  from 
enkinM  v.  Harvey  and  Shepherd  v.  p€iyne,  and  it  was 
said  that  in  order  to  support  the  fee  or  duty  in  the 
present  case  we  must  infer  that  it  liad  its  origin  in 
some  custom  or  convention  existing  in  the  parish  of 
Horton  before  the  time  of  legal  memory,  and  that 
the  rankness  of  the  amount  claimed  afforded  the 
**  strongest  proof  "  that  it  could  not  possibly  have 
have  had  any  such  origin.  With  some  hesitation  I 
have  come  to  Uiat  conclusion,  and  think  that  the 
rankness  of  the  amount  is  destructive  of  the  daim. 
From  the  rule  laid  down  by  Parke,  B.  in  the  case 
of  Jenkins  v.  Han>ey,  and  from  thKI  more  elaborately 
sUted  by  Blackburn,  J.  in  Shepfterd  v.  Payne,  it 
appears  that  in  general  the  presumption  tnat  the 
claim  is  immemorial  is  to  be  made  unless  some 
evidence  is  given  to  the  contrary,  or  unless  the 
contrary  be  proved.  I  think  that  the  rankness  of 
the  fee  or  duty  claimed  meets  and  fulfils  the  qusli- 
flcation  so  stated.  It  is  true  that  the  question  of 
rankness  generally  arises  in  the  case  of  a  tithe  modui, 
but  I  am  not  aware  that  it  is  a  rule  peculiar  to  that 
subject-matter.  It  certainly  does  not  appear  to  have 
been  so  considered  in  the  case  of  Jenkins  v,  Harvq, 
where  a  toll  contended  to  be  rank,  although  it  was 
upheld  by  the  court  as  a  toll  or  due  for  the  use 

01  the  port,  it  was  not  suggested  that  the  rule  as  to 
rankness  was  inapplicable  to  such  a  claim,  and  io 
Trehemsr,  Gardner,  5  £.  &  B.  940,  in  an  action  to 
recover  back  certain  fees  alleged  to  have  been  im- 
properly received  by  the  steward  of  a  manor,  Lord 
Campbell  is  reported  to  have  said,  <*  It  is  clear  that 
no  customary  fee  has  been  proved— a  fee  of  18ff.  4dl 
clearly  is  rank.  No  such  fee  could  have  been  paid 
in  the  time  of  Richard  I.,  and  the  payments  have 
in  fact  varied,  and  have  risen  to  an  amount  which 
must  be  repressed.**    It  is  said  bv  Blackstone,  J.,^ 

2  Ck>m.  30-81,  '*That  in  the  case  of  modus  rankness 
is  a  mere  rule  of  evidence  drawn  from  the  impro- 
bability of  the  fact,  and  is  not  a  rule  of  law  ;**  and 
further  on  he  says,  ''If  the  modus  set  up  is  so  rank 
and  large  as  that  it  beyond  dispute  exceeds  the 
value  of  the  tithes  in  the  time  of  Richard  L,  this 
modus  is  in  point  of  evidence /e/o  de  se,  and  destn^ 
itself.**  And  Mr.  Eagle,  in  his  book  on  Tithes,  186, 
says  that  the  objection  of  rankness  in  case  of  modus 
is  *'  allowed  to  prevail  against  the  uniform  proof  of 
usage  during  uie  time  of  living  memoiy,  without 
any  other  evidence  of  Uie  fact  than  the  mere  amount 
of  the  payment  itself.*'  And  again,  in  speaking  of 
the  practice  of  the  court  of  equity  in  sucm  cases,  he 
says,  *'By  tiieir  constitution  they  have  an  un- 
doubted right  to  decide  the  fact  as  well  as  the  Uw 
of  the  case,  and  that  they  are  bound  to  overrule  a 
modus  where  tiiey  see  that  the  internal  evidence 
agkinst  its  immemorial  existence  is  so  strong  that  it 
would  be  nugatory  and  oppressive  to  send  it  to  be 
tried  by  a  jury.**  A  fee  or  duty  of  13s.  or  \Zs,U, 
appears  to  be  a  veiy  large  feepayable  on  marriage 
even  at  the  present  day.  When  we  consider  the 
average  rate  of  wages  in  agricultural  parishes,  the 
fee  demanded  would  probably  more  than  exhaust  a 
week's  earnings  of  an  agricultural  labourer,  and  it 
is  to  be  observed  that  the  Legislature,  in  the  yesr 
1836,  when  the  Marriage  Act  r6&  7  WilL  4,  c  85) 
was  passed,  settled  the  &e  payable  to  the  registtar 
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lor    erery    marriage,    "If    bv    licence    at    lOt., 
and  if   otherwiae  at  5«."     This  ftppeart  to  me 
to  be   atrong  to  show  that  the  fee,  aa   a  cua- 
tomaiy  fee,  ia  large  eren  at  the  preaent  day.    If 
then  appareatlj  large  eren  at  the  preient  day, 
what  must  it  hare  been  in  the  time  of  Richard  I. 
when  upan  aa  inquisition  in  1194  the  price  directed 
to  be  set  upon  a  buU  waa  it. ;  upon  a  oow  the  same ; 
upon  a  plough-horse  the  aame ;  upon  a  aheep  with 
fine  wool  l(kl';  upon'  a  aheep  with  coarse  wool  6dL ; 
upon  a  sow  12dl,  and  upon  a  boar  lid,:"  (2  Annals 
of  Roger  de  HoYenden  by  Riley,  387.)    it  cannot 
be  doubted  that,  if  we  are  at  liberty  to  enter  upon 
the  historical  inquiry,  and  are  not  precluded  by 
aome  arbitrary  rule  from  doing  so,  that  Uie  result 
most  be  fatal  to  the  fee  or  duty  claimed.    Its  effect 
must  have  been  almost  to  prohibit  marriage  in  the 
pariah  of  Horton,  at  a  time  when  marriage  was 
considered  aa  a  sacramenti  and  it  was  the  policy 
alike  of  law  and  religion  tu  encourage  it.    Is  it 
then  possible   to  treat   tUe  present  as  a  case  in 
wiiich  the  presumption  of  a  legal  origin  ought  to  be 
drawn,   although,  as  a  mere  matter  of  fact,  we 
may  not  be  aatisfied  with  it  ?    I  confess   tbat  it 
appears  to  me  that  the  presumption  ordinarily  to 
be  made  is  actually  rebutted  by  the  irresistible 
inference  arising  out  of  the  rankness  of  the  amount 
Common  sense  revolts  at  the  idea  that  a  fee  of  such 
amount  could  have  existed  in  the  time  of  Richard  I., 
and  under  auch  circumstancea  I  cannot  merely  say 
that  I  am  not  satisfied  that  it  existed ;  but  I  am 
compelled  to  say  that  I  am  satisfied  that  it  did 
not,  and  could  not  have  existed.    In  coming  to  the 
conclusion  that  the  fee  or  duty  claimed  in  the  pre- 
sent caae  ia  bad  for  the  reasons  above  stattMl,  are  we 
at  all  in  conflict  with  the  decision  in  Shepherd  t. 
Pojfm  f    It  appears  to  me  that  we  are  not.    In  the 
Court  of  C.  P.,  Wiiles,  J.,  in  delivering  the  judg- 
ment  of  the  court,  12  C. B.,  N. &,  483,  says:  "It 
waa  argued  that,  conaidering  the  increaae  in  the 
value  of  money  since  the  epoch  of  legal  memory, 
thedaim  waa  rank.    This  reasoning,  however,  if 
^pUcable  to  such  a  fee,  is  not  conclusive  of  the 
pfesent  caae,  for  a  fee  need  not  be  of  a  fixed  and 
ascertained,   but  may  be  of   reasonable  amount; 
and,  exerciaing  the  power  conferred  upon  us  by  the 
case  to  draw  inferences  of  fact,  we  may  conclude 
that,  if  the  claim  can  be  sustained  in  point  of  law,  it 
was  in  fact  for  a  reasonable  fee."    And  in  dis- 
cussing  the  nature  of  the  duty  claimed  in  that 
case, he  says^  "The  visitation  of  the  archdeacon 
must  for  tills  purpose  be  considered  as   for  the 
benefit  of  the  parish  at  large,  and  amongst  others 
of  the  churchwardens  themselves,  the  p^ormanceof 
whose  duties  besides  is  facilitated  by  the  assistance 
of  the  registrars."  In  the  Court  of  C.  P.  the  question 
of  rankneaa,  if  applicable,  was  dispoMied  of  by  the 
judgment  of  the  court  that  the  claim  was  "  for  a 
fieasonable  fee."    When  that  case  came  before  the 
Court  of  Error,  Bramwell,  B.  supported  the  fee  for 
the  leaaons  given  by  Wiiles,  J.  in  the  court  below, 
although  the  other  judges  present,  without  dissent- 
ing from  the  reasons  stated  by  Wiiles,  J.  in  de- 
livering the  judgment  of  the  court  belowj  based 
their  opinions  on  the  ground  that  under  the  circum- 
atanoea  of  that  case  &  fees  in  question  should  be 
presumed  to  be  "immemorial  fees  attached  to  the 
oflioeof  registrar."  No  point  as  to  rankness  was  made 
bjr  the  learned  counsel  who  argued  in  the  Court  of 
fix.  Ch.,  and  the  attention  of  ti^  court  was  not  called 
to  it ;  but  the  case  was  argued  mainly  on  the  ques- 
tion whether  there  could  be  "a  fee  vaiying  in 
pecuniary  amount  from  time  to  time  with  the  value 
ef  money  and  other  circumstances,  subject  only  to  the 
lestriction  that  it  should  be  reasonable."     The  fees 
there  claimed  were  from   the  churchwardens,  as 
v^resenting  the  entire  parish,  and  not  from  indi- 
wual  parishioners,  and  therefore  there  waa  probiUdy 


no  real  ground  for  imputing  rankness  to  that  pay- 
ment I  think  that  that  decision  does  not  govern  the 
present  case,  and  that  we  are  bound  to  ciHisider  the 
amount  of  tiie  fee  aa  creating  an  improbability  so 
great  that  it  could  have  existed  before  the  time  of 
legal  memory,  that  no  jury,  rightly  directed,  could 
properly  have  come  to  any  conclusion  aflirming  its 
existence.  If,  thoefore,  in  favour  of  rested  inte- 
rests, an  arbitrary  rule  of  limitation  and  prescrip- 
tion ia  to  be  laid  down,  which  ahall  render  the 
lustorical  inquiry  unnecessary,  let  It  be  done  by  the 
Legislature ;  but  so  long  as  a  fee  or  duty  depends 
upon  prescription,  it  appears  to  me  that  we  ought 
not  to  presume  a  legal  origin  for  a  payment  against 
an  absolute  conviction  that  it  never  did  or  could 
exist  before  the  time  of  legal  memory.  Therefore 
our  judgment  must  be  for  the  pit. 

Blackburv,  J. — In  this  case  the  question  ii, 
whether  it  is  proved  that  a  fee  is  due  to  the  rector 
of  Horton  on  the  marriage  of  a  man  and  woman  in 
the  parish  church  of  that  parish.  Tlie  evidence  haa 
been  taken  by  an  arbitrator  and  stated  in  a  case, 
from  which  this  court  is  to  determine,  whether  there 
is  such  a  legal  fee  or  not,  the  court  having  power  to 
draw  all  inferences  of  fact  The  substance  of  what 
is  found  is,  that  there  is  no  evidence  at  all  of 
what  was  the  practice  before  the  year  1808,  but 
from  that  year  down  to  the  commencemBnt  of  the 
present  dispute,  a  fee  of  18*.,  namely  10s.  to  the  rec- 
tor and  8s.  to  the  clerk,  has  been  almost  uniformly 
paid ;  in  a  few  instances  the  sum  has  been  slightiy 
larger,  and  in  one  Instance,  and  in  one  only,  it  waa 
less  than  18s.,  beingin  thatcaae  10s.  6dL  I  think  the 
fair  inference  of  fact  to  be  drawn  from  that  is,  that 
as  far  back  as  living  memory  goes  the  fee  of  Ids. 
has  been  taken  in  tUs  parish  as  a  fee  of  right  pay- 
able on  a  marriage,  and  I  have  no  hesitation  in  draw- 
ing the  inference  of  fact,  that  the  same  fee  waa 
taken  before  1808  when  the  evidence  begins,  though 
there  is  no  f  urther'proof  of  that  fact  than  that  it  was 
taken  then  and  ever  aince.  Marriage  fees  are  not 
due  of  common  right ;  but  by  immemorial  cuatom  in 
a  pariah  a  reasonable  fee  may  be  due  there.  This 
waa  not  disputed  on  the  argument  The  contention 
on  the  part  of  tiie  pit  waa,  that  the  evidence  here  es- 
tablished the  fee  of  18s.  or  none ;  and  that  13s.,  which 
even  in  modem  times  is  a  considerable  fee,  must  in 
the  time  before  legal  memory,  that  is  to  say,  before 
1189,  in  which  RuSiard  L  began  to  reign,  have  been 
so  excessive  that  this  court,  as  a  jury,  ought,  in 
analogy  to  the  cases  in  which  moduses  have  been 
upset  on  the  ground  of  rankness,  to  draw  the  con- 
clusion of  fact,tiiat  the  fee  originated  since,  or 
ought  as  a  court  of  law  to  hold  the  custom  bad  on 
the  ground  that  such  a  fee  was  then  at  leaat  exoea- 
aive  and  unreasonable.  If  this  issue  had  gone  to 
trial  in  the  ordinary  way,  I  think  the  question  must 
have  been  left  to  the  jury.  I  think  that  the  judge 
must  have  told  them  that,  where  a  right  is  shown  to 
have  been  enjoyed  by  usage  as  of  right  as  far 
back  as  evidence  goes,  a  presumption  is  raised 
in  favour  of  that  right,  and  that  if  it  could  have 
a  legal  origin,  it  in  fact  had  one,  and  there- 
fore that  in  this  case  a  presumption  arose  on 
which  they  would  be  warranted  in  finding  this 
fee  to  have  been  taken  before  the  time  of  legal 
memory,  but  I  think  that  he  must  also  have  told 
them  ti^t  the  presumption  waa  not  one  of  law,  but 
was  a  presumption  of  fact,  capable  of  being  re- 
butted, and  that  the  amount  of  the  fee  waa  some 
evidence  againat  that  presumption.  It  would  be 
proper  in  him  to  give  them  advice  aa  to  the  degree 
of  weight  that  they  should  ^ve  to  the  presumption 
in  favour  of  the  long-contmued  usage,  and  how 
much  they  should  require  to  be  proved  in  order  to 
rebut  it,  and  aa  the  jury  would  on  such  a  point  be 
much  iafineneed  by  the  advice  thua  given,  pro* 
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bttUy  the  T«rdiet  would,  in  snbstMiee,  be  deter-' 
•mined  by  the  opioion  of  the  judge.  In  the  preeeat 
oaae,  where  the  judges  themselTes  nre  to  find  tbe 
<laot8,  the  wlkole  question,  in  my  mind,  depends  on 
w'Kiat  is  the  advice  tliat  should  Uius  be  giTen  by  us. 
<as  judges  to  ouraelvee  as  jurors.  New,  if  the  proper 
nonstdention  is,  merely  whether  the  same  usage 
prored  to  haTe  long  continued  in  modem  times, . 
did  in  fact  pveruil  before  the  teign  of  Riduod  I. 
'I  think  Tery  few  preecriptiTe  rights  could  be  estab- 
ilisiied.  No  doubt  usage  for  the  last  fifty  or  sixty 
7«ars  would  be  seme  evidence  of  usa^e  700  years 
«go,  but  if  the  question  is  to  be  conndeied  as  an 
ordinary  question  of  fact,  I  certainly,  for  one,  would 
very  seldom  find  a  veidiet  in  support  of  the  ri^Ait 
«B  in  fact  so  aaoient.  I  can  hardly  bdioTe,  tfor 
instance,  that  the  same  fees  in  eourts  of  justiee, 
which  were  till  recently  received  by  the  officers  as, 
4maient  fees  attached  to  their  undent  ofltoes,  were, 
in  fact,  received  700  years  ago,  or  that  the  city  of 
Ifondon  took  before  the  time  of  Richard  I.  the 
same  payments  for  measuring  com  and  coals  and 
oysters  that  they  do  now.  I  have  no  doubt  the 
city  of  Bristol  did  levy  dues  in  the  Aron  before 
the  time  of  legal  memory,  and  that  the  mayor,  ae 
head  of  that  corporation,  got  some  fees  at  tiiat 
time,  but  I  can  hardly  bring  myself  to  believe  that 
the  mayor  of  Bristol  at  that  time  received  5s.  a-year 
from  every  ship  above  eixty  tons  burden  which 
oatercd  the  Avon,  yet  the  claim  of  the  dty  of 
Bristol  to  their  ancient  mayor's  dues,  of  which 
this  is  one,  was  estabUshed  before  Lord  Tenterden 
in  1628.  I  think  the  only  way  in  which  ver- 
dicts in  'Support  of  euch  daims  (Mid  tiiere  are 
many  such)  could  have  properly  beoi  found, 
is,  by  supposing  that  the  jury  were  adrised 
that  in  farour  of  4he  long-continued  user  a  presump- 
tion arose  that  it  was  legal,  on  whidi  they  ought  to 
find  that  tiie  user  was  immemorial  If  that  was 
neceasary  to  •legalise  it,  ubIom  the  contrary  was 
proved,  that  'presunptlon  not  behig  one  purely  of 
fact,  and  to  be  atted*  upon  only  when  the  jury  really 
untertain  the  opioion  tint  in  fact  the  legal  oivgi n 
vdsted.  ThiB  was  stated  by  Paike,  B.  on  the  first 
ftrial  of  Jenkim  v.  'Manf^-tm  'bein^  Us  'practice,  and 
what  he  considered  tlie  correct -mode  of  leaving  the 
jquestion  to  the  jury,  and  that  was  the  -view  of  the 
flaajorityof  the  judges  in  the  Court  of  Ex.  Oh.  in 
Bktpktid'T,  Pmfme,  This  is  by  no  means -a  modem 
doctrine.  ltisa»ancient«Bthetimeofl«ittleton,wlH) 
in  his  Tenures,  seot.  170,  says,  **  that  all  are- agreed 
iHiat  usage  dnce  the  time  of  Richard  I.  is  a  title; 
«eBie,"  he  says,  ^have  thought  it  the  only  ^title^cif 
prescription,  but  that  others  have  said  thatt  tiiere 'i« 
4Bieo«Bother  'title  Of  prescription  that  was  at  Ihe 
-sommon  law  b^fsve  any  'atatutes  of  limitation  -of 
writs,  and  that  It  wus  where  a  custom  or  usage' or 
•other  thing  hath  been  used  for  time  whereof  the 
mind  df  man  runnethniot  to' the  contrary ;"  and  they 
^hare  said  'that;  this  is  proved  by  the.  pleading  where 
a  man  will  plesda  title- of  prescription  and  custom, 
Jftc,'*'  he  sdiall  say  that  «ucfa  custom -has  been  used 
^from  time  whereof  tiie  memory  of  'man  runneth  not 
'to  the  contrary,  that  is  as  much  as  to  say,  when 
tttch  a  matter  is  'pleaded,  that  no  man  then  alive 
4iath  heard  any  'pioof  to  the  contrary,  nor  hathno 
^knowledge  to*  the  contrary,  and  inasmuch  that 'such 
^tle  of  prescription  was  at  the  common  law,  and 
«ot  put  out  by  any  statuto,  en^  it  abideth  as  it  was 
at  &e  common  law,  and  the  rather  that  itbe  said 
'limitation  of  a  writ  of  right  is  of  W)  longa'iime 
past.  Jdeo  guare  de  Am.**  It  is  practically  the  same 
filing  whether  we  saythat  mage  so  f ar  Iwck  as  proof 
nextendsis  a  title,  though  Itdoes'iiot  go  so  far  back 
as  the  year  1>69,  or  that  sudi  usage  is  to-be  taken 
•in  the  absenee-of  !pF9of  to  tlie  contrary  to-e^tablish 
iiiat  the  usage  begun  'before  that  year;  fmd  cer- 
tidnly    the   lapse  of  400  ^jmn  ahioe  Littieton 


wrote   has  added  force  to  the  remark,  *^ 
that   a  limitation  of   a   writ  of  right   ia    of   «> 
long  time  past."    But  either  way  proves  that  the 
ori^  of  tthe  usage  was  since  that  date,  and  pnala 
an  end  to  the  title  by  prescription,  and  Uie  q«eetion 
comeeroiand  to  be  whether  the  amount  of  the  fae, 
namely,  18a,  is  by  itsdf  suffident  proof  tbftt  It 
must  liave  originated  ahice.    In  S^ejmerd  t.  Paym 
the  Oourt  of  O.  P.  dealt  thus  with  the 
founlded-on  the  facts  in  that  case,  that 
evidence  that  the  fee  had  raried  in  amount,  and  tiiat 
conddering  the  increase  of  the  value  of  mone^ 
dnee  the  epoch  of  legal  memory,  the  claim  was 
rank.    ''This  reasoning,  however,  if  a^licable  to 
•auch  a  fee,  is  not  condusirc  of  the  present  ease,  for 
afee  need  not  be  of  a  fixed  and  ascertained,  hot 
may  be  of  a  reasonable  amount,  and  exerciein^  the 
power,  conferred  upon  us  by  the  case  to  draw  iiif< 
ences  of  fact,  we  may  condude  that,  if  the 
can  be -sustained  in  point  of  law,  it  was  in  fiaet  a 
reasonable  fee."    There  are,  no  doubt,  autlioriti^  to 
the  effect  that  prescriptive  claims  must  be  oertain, 
and  those  authorities  made  some  of  the  judge 
the  Ex.  Ch.  unwilling  to  affirm  this  doctrine 
necessarily,  but  tliey  did  not  dissent  from  or 
rule  it ;  and  my  brother  Bramwell  preferred  to  base 
his  judgment,  affirming  that  of  the  C.  P.,  on  tiieir 
reasoning,  rather  than  on  that  which  seemed  to  tlie 
majority  to  render  it  unnecessary  to  decode  the 
point.  I  think  that,  if  a  custom  before  legal  naenaogr 
to  take  a  reasonable  fee,  which  in  prooeas  of  thne 
has  got  fixed  at  Ids.,  is  good,  the  doctrine  is  as  ap- 
plicable in  tiie  present  case  where  lAie  fee  is  pavaUe 
by  tiie  individual  parishioner  as  in  Shepherd  v.  Ptnfm, 
though  the  fee  was  there  payable  by  the  pansh 
officer  on  behalf  of  the  whole  inhabitants.     But  cvtn 
on  the  supposition  that  t!^  law  requires  an  innw- 
morial  fee,  in  order  to  be  valid,  to«  have- been  at  all 
times  fioced  in  moneys  numbered,  I  think  that,  in 
aocotdance  with  the  general  practiee  of  judges  for 
many  years,  weought  to  advise  oursdres,  as  jurors, 
to  give  sudi  weight  to  the  presumption  arlaiBgfrmn 
iong^eontinued  enjoyment  as  to  4«d  the*fiaagc  i»- 
imemorial  unless  tlicre  is  proof  ehowing  clearfy'tiMk 
it  could  not  be.    The  cases  before  Lord  (TenteRlen% 
Pffesoription    Act   are   to   be  found  cdlected  in 
-Serft.  Williams's  notes  to   Ywrd'Y,  Ford,  2  nVmo. 
SaiMd.  174.    They  show  that  though  enjoymeaffdr 
a  period  falling  short  of  -that  since  legal  raemoiy 
was  acta  title,  but  only  evidence  of 'a  title,  yet 
juries  were  directed  to  find  audi  a  title,  though  thc^ 
oould  never  have  bdieved  it-existed  in  fact.    ^Mb 
iiad-gone «o  far  that  in  Penwarden'r.  Chinff,  M.  AM. 
400,  ^here  there  was  a  plea  of  '^ajrandent-wrndow," 
and  the  evidence  showed  that  the  window  was  on^ 
<twe«ty-two  years  old,  Ttndal,  C- J.  rduoed  todireot 
'aTenlict  on  the  ground  of  tlie  ivariance,  '^ttyiag, 
^The  question  is  not  whether  the  window  iewhat 
is  strictly  Cfilled  undent,  but  whether  it  is  ouidiaB 
the  law  in  indulgence  torights  has  in  modem  times'SD 
called,  and  to  which  the  deft,  has  a  right,  ^for  this  is 
the  eubstance  of  the  plea."    This  ruling  perhap 
might  be  questioned,  but  it  shows  what  in  the 
opiniou  of  the  very  learned  and  cautions  pleadiiq; 
judge  was  the  substantial  question.    The  'Freseri^ 
tion  Act  has  in  many  cases  rendered  it  \inneeessaiy 
to  resort  to  ttie  old  doctrine,  but  in  such  *a  case  as 
the  present  we  must  do  so,  and  inquire  whethi^'tte 
pit.  has  satisfied  the  onus  cast  on  him  Of  rebuttiiig 
the  presumption  arising* from  continued  -enjoymeiit 
merely  by  the  argument  aridng  from  the  amount  of 
the  fee.    I  must  observe  first  tbat,  though  in  many 
cases  the  amount  of  a  modus,  or -as  it  is  called,  its 
rankness,  was  held  suffldertt  to  rdMrt  the  proof  df  its 
antiquity,  yet,  as  far  as  I  know,  that  reasoning 'has 
never  been  acted  on  in  anyx^ase  exc^t  that  of  a 
iiHKilM5  dednutndi,  for  what  is  said  by  Lord  CaoqMl 
in  TMsme  T.  OonAier,  5  E.&S.  940,  iscntlidy 
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^>^ier;   at   the   same   time   I   mnst  acknovledge 
fliat  I  do  not  Bee  on  what  principle  it  conld  be 
evidence  on  which  the  jury  might  property  be  ad- 
vised to  act  in  tnch  a  case^  and  not  in  others.    But 
1  think  the  eridence  against  the  antiquity  of  aright 
miflhig  from  the  change  in  the  value  of  money  irery 
Ttnaatisfactory.  From  what  waa  said  bTParke,B.  in  de- 
liTering  judgment  intiie  first  case  of  Jenkins  r.  Barv^j 
^upon  ChecorrectnesBOf  thereasoning  from  the  fact  off 
ttie  Talue  of  money  great  doubt  may  be  entertained," 
to  seems  to  hare  pSurtidpated  in  this  opinion.    We 
know  indeed  that  the  coinage  has  since  the  reign  of 
-IRMuurd  Lbeen  altered ;  so  that  what  we  now  call  a 
shilling  contains  less  silver  than  what  was  called  a 
^diiUing  in  thatxeign.  I  believe  that  twenty  shillings 
In  the  reign  of  Richard  L,  when  new,  ought  to  have 
contained  as  mudi  silver  as  fifty-eight  shillings  at 
present.    But  if  I  am  to  enter  into  this  question,  I 
think  a  considerable  deduction  ought  to  he  made  on 
this  head,  for  I  do  not  believe  that  the  shillings  in 
•bctual  currency  at  that  time  were  nlump.    I  think 
it    probable    that   they  were   much   clipped    and 
sweated,  so  that  their  exchangeable  value  was  con- 
siderably below  what  it  ought  to  have  been.    I  also 
believe  that  silver  was  scarcer  in  those  days  than 
BOW ;  so  that,  as  a  general  rule,  commodities  would 
ekchange  for  less  silver  than  now,  and  the  country 
^ras  no  doubt  much  poorer  than  now.    So  that  for 
all  these  reasons  a  fee  of  13s.  in  those  days  would 
he  much  more  difficult  to  come  at  tiian  a  fee  of  the 
■ame  nominal  amount  now.    But  while  on  this  the 
eonchision  is  based  that  a  particular  pajrment  for  a 
particular  thing  conld  not  have  been  ancient,  I  think 
we  make  a  rash  leap  in  the  dark.    Many  things  were 
in  that  time  so  much  rarer  than  they  are  now  that 
Miey  commanded   a   far  higher  price.    Thus    in 
Mi^a  Charta  (9  Hen.  1,  c.  21)  the  <<old  price 
Hnaited  !for  carriage  "  is  dedared  to  be  for  carriage 
with  two  horses  lOdL  a*day,  for  three  horses  lid. 
■rday,  so  that  the  hire  of  an  additional  horse  for  a 
Say  would  seem  to  have  been  id    In  18  Geo.  3, 
c.  78,  s.  36,  the  commutation  for  statute  labour  is 
fixed  for  **  a  cart  tmd  one  liorse  or  bess^  of  draught 
2s.,  and  for  every  cart  and  two  horses  or  beast  of 
draught  S8,/*w)  that  the  lihreof  an  additional  horse 
'was  is.    It  would  be  a  veryra^  conclusion  that  the 
proportion  between  the  valueof  money  in  1778  and 
moneyof  the  same  nominal  value  before  legal  memory 
was  not  more  than  three  and  one;  but  I  think  it 
clear  that  it  would  be  a  ttaih  inference,  and  in  the 
case  of  the  hire  of  a  carriage -a  wrong  one,  that  a 
scale  of  prices  that  bore  so  hi^  a  proportion  could 
not  be  ancient.    I  think  the  probable  'solution  of 
this  is,  that  marriage  in  'the  old  times  was  scarce, 
«nd  therefore  commanded  a  high  price.    But  why 
are  we,  without  any  reason  timt  I  know  of,  to  con- 
clude that  priests  were  then  common,  and  their  ser- 
^ces  Gonnuanded  a  low  price?    In  many  of  the 
cases  in  which  modnses  have  been  upset,  the  assump- 
tion seems  to  have  been  that,  in  making  a  bargain 
with  the  tithe-tpayers,  the  .parson  most  neeessuily 
teve  had  the  worst  of  the  bargain,  anfl'ihat,  il  on 
looking  at  thq  price  it  appeared  that  if  the  birgain 
was  really  made  before  legal  memory  he  might 
1»ve  made  an  extortionate  bargain,  tmtt  was  an 
ImpoBsibiUt^.    Why  diould  we  say  that  the  clergy 
iMsfore  the  time  of  Riehard  I.,  backed  as  th^y  were 
by  all  the  power  of  the  Btate  and  the  Papacy,  should 
not  dPten  have  succeed^  in  establishing  large  fees? 
I  may  remark,  also,  tlmt  as  the  marriage  was  first 
performed,  and  then  the  payment  of  the  fee  enforced 
By  ecclesiastical  censures,  and  not  otherwise,  it  is 
probable  IftAt  the  fees  were  in  practice  omitted 
where  the. parties  were  .poor;  bilt  I  do  not  at  ^all 
doubt  that  the  value  of  money  has  changed  since 
1169,  and  to  such  an  extent  that  most 'payments 
wfaidi  it  is  now  worth  whOe  to  collect  must  have 
been  |it  tiiat  time  very  high ;  and  I  do  not  disprcte 


that  this  affords  a  fair  ground  for  an  antiquary  to 
conclude  that  most  of  uie  payments  now  taken  as 
ancient  have  either  began  or  been  increased  sinoe 
the  date  of  legal  memory.  But  I  find  no  cases 
except  those  of  moduses  in  which  the  amount  6f  the 
payment  has  alone  been  h^d  sufficient  to  rebut  tiia 
presumption  of  immemorial  antiquity ;  and  iiieie 
are  so  many  vested  rights  that  have  been  undis- 
puted, or  if  disputed  eststhlished,  though  the  rank- 
ness.  if  a  sufficient  objecfton,  would  berpatent,  that  1 
think  the  case  as  to  moduses  must  lie  taken  to  esta* 
blish  an  exception  from  the  general  rule  (an  anomar 
lous  and  illogical  exception,  I  agree),  and  that  in 
all  other  cases  the  course  of  tiie  judges  has  been  ndt 
to  direct  juries  to  consider  the  xankness  or  lacge 
amount  of  a  customary  payment  shown  to  have  b^i 
in  fact  taken  as  of  right  as  long  as  living  memory 
or  evidence  goes,  is  not  tdone  Plough  to  rebut  the 
presumption  that  the  usage  had  a  legal  origin.  Tbo 
effect  of  a  contrary  decision  on  vested  interests 
will  be  very  startling,  for  there  can  seldom  be  a 
payment  of  sufficient  amount  to  make  it  worth 
while  to  collect  in  modem  times,  and  yet  not  so 
large  as  to  be  open  to  the  objection  of  rankness.  I 
think  that  the  judges  Irom  the  time  of  Littleton 
downwards  have  been  desirous  to  make  the  law 
reasonable  and  practically  just,  and  have  to  some 
extent  succeeded  in  this;  and  though  this  may 
have  been  originally  a  judicial  usurpation,  lam  vety 
unwilling  to  undo  what  they  have  done,  and  recur  to 
antiquated  unreason.  I  think,  therefore,  that  in 
finding  the  facts  in  this  case  I  ought  to  give  so 
much  weight  to  the  presumption  in  favour  of  the 
vested  enjoyment  as  of  right,  and  so  little  to  the 
change  in  the  value  of  money,  that  I  ought  to  find  this 
usage  immemorial,  and  this  fee  ancient.  If  the  fact 
that  the  fee  is  ancient  be  found,  iSien  I  think  the 
court,  as  a  matter  of  law,  nmst  make  eveiT*  pos- 
sumption  in  favour  of  it,  if  it  could  have  a  legid 
origin.  I  think,  therefore,  thatonr  judgment  otight 
to  be  in  favour  of  '^e  deft. 

CocKBUSK,  C.  J.— The  question  in  the  case  is 
whether  a  daim  made  >y  the  rector  of  the  parish 
of  Horton  to  a  fee  df  10s,  for  himself -and  3s.  -for  ins 
deik,  on  the  cdebrstion  of  every  marriage  in  tiie 
parish  church,  can  be  upheld  in  law.  I  am  of 
opinion  that  it  cannot.  K  is  dear  that  a  fee  'on  the 
celebration  of  marriage  in  a'parish  diurrii  can  only 
be  claimed  by  virtue  of  an  ^memorial  custom  in 
the  parish,  and  the  question  is  whether  the  evidenoe 
establishes  the  existence  of  a  custom  in  the  .x»aridi 
of  Horton  for  the  payment^df  this  fee  Irom  the  fime 
Of  legal  memory.  It  appears  that  from  the  year 
1806  to  the  time  of  bringing  this  action  a  fee  has 
been  invariably  paid  on  "Sue  edebcation  of  marriage 
in  the  parish.  In  a  considerable  majori^  of  in- 
stances the  fee  paid  was  10s.  (for  Che  rector  and  9s» 
for  tiie  derk.  In  a  *few  instances  the  fee  to  the 
rector  was  139.  '6dL,  -and  to  the  derk  2t.  641 
In  a  small  number  of  'instanees,  the  fee  to 
(^e  rector  was  still  higlier.  17ow,  though  it  is 
laid  down  that  it  is  essential  to  the  vallditgr 
of  a  custom  that  it  shall  liave  been  -unifanq, 
I  think  from  the  year  1806  downwards  ^  fee 
of  185.  has  been  customary  In  this  pariifti,  aUhougai 
in  a  few  inritanoes  ti  larger  fee  'has  been  paio. 
Taking  tt,  therefore,  that  the  -custom  to  -nay  the 
fiee  now  claimed  is  shown  to  hav«  ^existea  dace 
the  year  1808,  it  would  jjfiniA  Jade  foHow, 
according  to  the  €Stal)lished  rule  <as  to  presmnp** 
tion  in  sudi  cases,  that  -we  ought  to  presume  the 
previous  existence  'of  'the  custom  for  an  antecedeirt 
period  extending  as  far  back  as  the  time  of  leM, 
memory.  But  It  is  equally  clear  that  tiiisTule 
must  be  taken  with  this  important  qusAifieatioiiy 
that  it  can  only  lye  appBed- when  the  presumption  df 
hmsemoriality  is  not  rebutted  either  by  i^oof  €ff 
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the  actual  origin  of  the  ctutom  finoe  the  time  of 
legal  memory,  or  by  ita  appearing  that  the  custom 
could  not  possibly  hare  existed  at  that  date.    la 
either  of  these  cases  the  presumption  is  admissible, 
and  the  custom,  whateyer  may  have  been  its  duration, 
has  no  binding  yalidity  in  law.    Furthermore  it  is 
immaterial  whether  the  impossibility  of  the  origin 
of  the   custom  haying  been  beyond  die  time   of 
legal  memory  is  shown  by  extrinsic  eyidenoe,  or  is 
to  be  cpithered  from  the   nature  of   the  alleged 
custom  itself,  as  where  in  the  case  of  an  alleged 
customary   payment  the   amount   is  so   large  as 
to   make  it  impossible  that  such  a  payment  can 
haye  existed  as  far  back  as  the  reign  of  Richard 
L    Now,  wlien  it  is  borne  in  mind  that  the  narish 
of  Horton  is  a  rural  parish,  inhabited  principally 
by  agricultural  labourers,  and  that  a  fee  of  18<. 
on  the  celebration  of  marriages  is  eyen  in  our  day 
for  people  of  this  class  a  yery  high  fee,  it  seems 
quite  impossible  to  belieye,  looking  to  tiie  relative 
Talue  of  money  in  the  twelfth  century  and  at  the 
present  day,  eyen  if  the  disproportion  be  taken  at 
the  most  moderate  rate,  that  such  a  payment  can 
haye  been  exacted  and  submitted  to  in  the  reign  of 
King  Richard.    Without  entering  into  any  specula- 
tiye  discussion  on  this  subject,  it  is  enough  to  refer 
to  the  Statute  of  Labourers  to  be  satisfied  that, 
looking  to  the  rate  of  wages  fixed  thereby,  tlie  pay- 
ment of  such  a  fee  at  that  period  is  altogether  out 
of   the  question.    The  question  is,  whether  under 
these    circumstances    we  are  called  upon  to    do 
Tiolence  to  our  consciences  both  as  judges  and  as 
jurymen,  for  we  are  judges  of  fact  as  well  as  of  law 
in  this  case,  by  holding  that  this  custom  dates  back 
to  the  time  of  legal  memory  when  we  are  conyinoed 
that  such  cannot  be  the  case.    I  readily  admit  that 
a  law  which  requires  presumption  to  be  carried  back 
for  a  period  of  nearly  700  years  is  a  bad  and  mis- 
chleyous  law,  and  one  which  is  discreditable  to  us  as  a 
ciyilised  and  enlightened  people ;  but  such  is  the  law, 
and  while  it  so  continues  1  consider  myself  bound  to 
administer  it  as  I  find  it ;  nor  do  I  feel  myself  war- 
nmted  in  undermining  or  frittering  it  away  by  subtle 
fictions  or  artificial  presumptions  inconsistent  with 
truth  and  fact.    The  law  of  England  eyer  has  been, 
and  still  is,  in  respect  of  prescriptive  rights,  in  a 
most  unsatisfactoi^  state.    The  common  law  ad- 
mitted of  no  prescription  in  the  matter  of  real  estate, 
or  of  any  franchise  which  was  matter  of  record,  as 
not  lying  m  grant.    In  respect  of  things  incorporeal 
lying  in  grants  it  admitted  of  a  species  of  prescrip- 
tion not  upon  the  ground  that  possession  or  enjoy- 
ment for  a  given  period  gave  an  indefeasible  right, 
but  on  the  assumption  that,  when   possession  or 
enjoyment  had  been  carried  back  as  far  as  living 
memory  would  go^  a  grant  had  once  existed  which 
bad   since  been  lost.      Practically  speaking,   by 
means  of  this  presumption,  prescriptive  rights  were 
established  in  respect  of  matters  which  lay  in  grant 
Protection  in  respect  of  real  estate  after  continjied 
and  peaceable  enjoyment  was  effected  not  by  the  law 
being  that  after  possession  for  a  given  number  of 
years  the  right  of  property  should  be  absolutely 
acquired,  but  by  the  indirect  contrivanceof  debarring 
the  adverse  claimant  from  the  benefit  of  the  proce- 
dure by  which  alone  his  right  could  be  established. 
And  here  again  our  ancestors,  instead  of  fixing  a 
given  number  of  years  as  the  period  within  which 
legal  proceedings  to  recover  real  property  must  be 
sesorted  to,  had  recourse  to  the  singular  expedient 
of  making  the  period  of  limitation  run  from  parti- 
cular events  or  dates.    From  the  time  of  Henry  L, 
to  that  of  Henry  lU.,  on  a  writ  of  right,  the  time 
within  which  a  descent  must  be  shown  was  the  time 
of  King  Henry  I.    In  the  twentieth  year  ol  Henry 
m.,  by  the  Statute  of  Merton,  the  date  was  altered 
to  the  time  of  Henry  II.    Writs  of  mort  d*ancestor 
were  limited  to  the  time  of  the  last  return  of  King 


John  into  England ;  writs  of  novel  disseisin  to  tbe 
time  of  the  King  first  crossing  the  sea  into  Gaacon  j. 
In  the  previous  reign,  according  to  Glanville^  the 
disseisin  must  have  been  since  the  last  yoyage  of 
King  Henry  n.  into  Normandy,  so  that  the  time 
necessary  to  bar  a  claim  varied  materially  at  difif  ereot 
epochs.      Thus   matters   remained   till   the    d4th 
of  Edward  L,  when,  as  all  lawyers  are  aware,  tbe 
time  within  whidi    the  writ  of  right  might    be 
brought  was  limited  to  cases  in  which  the  seiaixi  of 
the  ancestor  was  since  the  time  of  King  Richard  I^ 
which  was  construed  to  mean  the  beginning  of  that 
king's  reign,  a  period  of  not  less  than  eighty-six  years. 
The  Legislature  haying  thus  adopted  the  rei^  of 
Richard  L  as  the  date  from  which  the  limitatloa 
in   a  real  action  was  to  run,  the  courts  of  law 
adopted  it  as  the  period  to  which  in  all  matters  of 
prescription  or  custom,  legal  memoiy,  which  till 
then,  had  been  confined  to  the  time  to  which  Hying 
memory  could  go  back,  should  henceforth  be  required 
to  extend.  Thus  the  law  remained  for  two  centuries 
and  a  half,  by  which  time  the  limitation  imposed  in 
respect  of  actions  to  recover  real  property  haying 
long    become    inoperative    to   bar   claims    whicfa 
had  their  origin  posterior  to  the  time  of  Richard  I^ 
and  having  therefore  ceased  practically  to  afford 
any  protection  against  most  antiquated  daims,  the 
Legislature,  in  the  32nd  of  Hen.  8,  again  interfered, 
and  on  this  occasion,  instead  of  dating  the  period  of 
limitation  from  some  particular  event  or  date,  took 
the  wiser  course  of  prescribing  a  fixed  number  of 
years  as  the  limit  within  which  a  suit  should  be 
entertained.    The  Legislature  having  thus  altered 
the  period  within  which  rights  to  r^  estate  oould 
be  asserted  by  parties  out  of  possession,  the  court 
on  this  occasion  omitted  to  follow  the  analogy  of 
the  recent  statute,  as  fixing  the  date  from  which 
legal  memory  was  to  commence,  as  tiiey  had  done 
on  the  passing  of  the  statute  of   the  34  Edw.  L, 
and  adhered  in  all  that  related  to  prescription  or 
custom  to  the  previously  established  standard.    It 
was,  of  course,  impossible  that  as  the  period  went  on 
the  adoption  of  a  fixed  epoch  as  the  time  from  whidi 
legal  memory  was  to  run  it  should  not  be  attended 
by  grievous  inconvenience  and  hardship.    Posses- 
sion however    long,  enjoyment  however  unintcr^ 
rupted,  afforded   no  protection  against  stale  and 
obsolete  claims,  or  the  assertion  of  long  abandoned 
rights.    And  as  Parliament  failed  to  intervene  to 
amend  the  law,  the  judges  set  their  ingenuity  to 
work  by  fiction  and  presumptions  to  atone  for  the 
supineness  of  the  L^;islature,  and  to  amend  aa  far 
as  in  them  lay  the  law  which  I  cannot  but  think 
they  were  bound  to  administer  as  they  found  it. 
They  first  laid  down  the  somewhat  stutling  rule, 
that  from  the  usage  of  a  lifetime  the  presumption 
arose  that  a  similar  usage  had  existed  from  a  remote 
antiquity.    Kext,  as  it  could  not  but  happen  that 
in  the  case  of  many  private  rights,  espedall^  in 
that  of  easements,  which  had  a  more  recent  origin, 
such  a  presumption  was  impossible,  judicial  astute- 
ness to  support  possession  and  enjoyment,  which 
the  law  ought  to  haye  invested  with  the  character 
of  rights,  had  recourse  to  the  questionable  theosy 
of  lost  grants.    Juries  were  first  told  that  from  user 
during  living   memory,  or   even  during  so  many 
years,  they  might  presume  a  lost  grant  or  deed ; 
next  they  were  recommended  to  make  such  pre- 
sumptions ;  and  lastly,  as  the  final  consummation 
of  judicial   legislation,  it   was  held   that  a  jury 
should  be  told,  not  only  that  they  might,  but  also 
that  they  were  bound  to  presume  the  existence  of 
such  a  lost  grant,  although  neither  judge  nor  jury, 
nor   any  one   else,  had  the   shadow   of   a   belief 
that  any  such  instrument  had  ever  really  existed. 
In  this  manner  the  courts  have  endeavoured  to  supply 
the  deficiency  of  the  law  in  the  matter  of  rights 
acquired  by  possession  and  enjoyment.      Wh«i  the 
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doctrine  of  prctumptions  had  proceeded  thus  towards  I  entered  into  the  consideration  of  the  court,  or  to 


its  dereiopment,  the  Legislature  at  length  interfered, 
and  in  respect  of  real  property  and  of  certain  speci- 
fied easements  fixed  certain  periods  of  possession  or 
enjojrment  as  establishing  prescriptive  rights.  But 
with  regard  to  all  other  prescriptive  rights  or  cns- 
toms  not  provided  for  by  statutory  enactments,  the 
law  remains  as  before.  With  reference  to  the  doc- 
trine of  presumption,  Sir  William  Evans  has  ob- 
•orred,  that  though  it  may  be  convenient  that  this 
doctrine  should  be  adhere<l  to,  he  **  should  ever  re- 
tain the  sentiment,  that  the  introduction  of  such  a 
doctrine  was  a  perversion  of  legal  principles  and  an 
nnwurantable  assumption  of  anthority  :*'  (2  Evans 
Pothler  189.)  In  this  view  I  entirely  concur,  and 
althons^hlmay  feel  bound  to  follow  in  the  beaten 
track  which  prior  decisions  have  marked  out,  I  am 
not  prepued  to  do  violence  to  my  own  convictions, 
or  to  direct  a  jury  to  do  likewise,  by  presuming  in 
any  caae  not  governed  by  positive  authority  the 
existence  of  a  state  of  things  which  I  am  satisfied 
never  existed  at  all.  But  so  far  from  it  having  been 
held  that,  on  a  claim  of  a  customary  payment,  the 
fact  of  such  payment  having  been  nuide  as  far  back 
as  living  memory  goes  must  necessarily  in  all  cases 
lead  to  the  presumption  of  an  immemorial  custom, 
it  is  well  established  that  in  the  case  of  modules 
the  rankness  as  it  is  called  of  a  modus— that  is  the 
fact  that  the  amount  paid  is  such  that,  looking  to 
the  comparative  value  of  money,  it  is  imposdble 
that  such  a  sum  could  have  been  paid  by  arrange- 
ment between  the  parson  and  the  parishioners  in  the 
time  of  Bichard  L — ^is  fatal  to  the  modus,  as  it  rebuts 
the  xnresumption  which  would  otherwise  arise  from 
the  modem  usage.  The  analogy  between  the  case 
of  paymmt  under  a  modus  and  sudi  a  payment  as 
the  present  appears  to  me  to  be  complete.  The  doc- 
trine as  to  rankness  being  fatal  to  a  modus  does 
not  arise  from  any  peculiarity  in  the  nature  of  a 
modns.  It  rests  entirely  on  the  fact  that  the  amount 
paid  is  incompatible  with  the  possibility  of  such  a 
payment  havingbeen  established  as  far  back  as  the 
oommenoement  of  the  reign  of  Richard  I.  I  am 
utterly  at  a  loss  to  conceive  why,  if  the  payment 
of  the  lee  claimed  by  the  rector  in  the  present 
case  riionld  appear  equally  rank  by  reason  of 
its  being  in  excess  of  what  could  have  been  a 
fee  payable  on  marriages  in  the  parish  of  Hor- 
ton  in  the  twelfth  century,  the  same  principle 
should  not  be  equally  wpplici^ble.  The  case  of 
Shef^erd  r.  Payne,  in  whidi  the  payment  of  fees  to 
the  registrars  of  an  Archdeaconrr  Court  was  in- 
volved, and  which  was  first  before  the  Court  of  C.  P. 
(12  C.  B^N.  a,  433),  and  afterwards  before  the 
Court  of  Ex.  Ch.  (16  C.  B.,  N.  S.,  132),  is  the  only 
authority,  as  far  as  I  am  aware,  which  maybe  thought 
to  have  a  contrary  tendency ;  but  in  that  case,  though 
the  question  of  rankness  incidentally  arose,  me 
Court  disposed  of  it  by  holding  that,  as  it  appeared 
that  the  amount  of  the  fees  taken  had  varied  from 
time  to  time^  it  might  be  inferred  that  the  custom 
was  not  for  a  fixed  payment,  but  for  the  payment 
of  a  reasonable  fee.  In  that  view  the  question  of 
rankness,  of  course,  became  ImmateriaL  The  judg- 
ment of  the  Court  of  C.  P.  was  affirmed  by  the  Court 
of  Ex.  Ch.,  but  not  on  the  same  ground,  the  Court 
not  having  Miparently  adopted  the  view  (certainly  a 
novel  one)  of  the  court  below,  that  the  want  of  uni- 
formity in  the  payment  usually  thought  to  be  fatal 
to  a  payment  claimed  by  custom  warrants  the 
inference  to  pay  such  varying  amount  as  might 
from  time  to  time  be  reasonable.  The  Court  of  Ex. 
Ch.,  so  far  as  I  can  gather  from  the  judgment,  pro- 
ceeded on  the  ground  that  though  the  fees  had  varied, 
which  circumstance  would  primA  facie  be  fatal  to  a 
customary  payment,  this  objection  ought  not  to 
prevail,  the  modem  payments  having  been  uniform. 
The  question  of  rankness  does  not  appear  to  have 


have  infiuenced  the  judgment.  I  consider  myself 
therefore  fully  at  liberty  to  apply  to  the  present 
case  the  principle  long  since  established  in  cases  of 
modus,  that  rankness  in  an  alleged  customary  pay- 
ment is  fatal  to  its  validity.  I  am  fully  senrible  of 
the  inconvenience  which  may  result  from  the  appli- 
cation of  this  presumption  to  other  instances  of 
customary  payments,  such  as  tolls,  fees,  and  the 
like;  but  these  inconveniences  fiow  necessarily  from 
the  vice  and  badness  of  the  law  which  requires  that 
nothing  short  of  an  existence  for  seven  centuries  shall 
give  validity  to  a  custom,  however  reasonable  in  itself. 
While  that  law  subsists  I  am  bound  to  act  upon  it, 
and  though  bound  by  the  authoritv  of  past  decisions 
to  hold  that  usage  extending  as  far  back  as  living 
memory  goes,  or  during  a  certain  number  of  years, 
requires  the  presumption  of  immemoriality,  I  can- 
not be  a  party  to  subverting  the  law  by  piesuming 
that  which  I  am  perfectly  satlifled  is  in  point  of  fact 
impossible.  The  utmost  length  to  which  the  cases 
have  gone  is,  that  to  uphold  continued  possession  or 
enjoyment,  a  previous  possession  or  enjoyment  for 
an  indefinite  period,  or  lost  grants,  or  the  like,  may 
be  presumed.  However  improbable  it  may  be  that 
the  presumption  was  well  founded,  it  has  nowhere 
been  held  that  such  a  presumption  is  to  be  made 
when  the  thins  to  be  presumed  is  impossible.  Being 
then  convinced  that  the  customary  payment  claimed 
by  the  deft.,  the  rector,  could  not  posribly  have 
existed  in  the  time  of  Richard  I.,  and  that  conse- 
quently the  custom  is  not  in  the  legal  sense  inmie- 
morial,  I  feel  bound  to  give  judgment  in  favour  of 
the  pit. 

LtxsH,  J. — ^I  have  had  an  opportunity  of  consider^ 
ing  the  judgments  which  have  been  written  by  each 
of  the  learned  judges,  and  I  concur  with  the  Lord 
Chief  Justice  and  m^  brothm  Mellor.  I  have  not 
written  an  elaborate  judgment,  because  I  felt  that  I 
could  not  usefully  add  anything  to  the  reasons  that 
have  been  so  elaborately  stated  by  them. 

Judgment  for  the  ph. 


GOTJBT  OF    BXOHBQTTEB. 

Reported  by  H.  Lbzoh  sad  E.  Lumlbt,  Eaqrin  Bairtsttw  st-Law 

Jan.  l9and2St  1867. 

ASTTHONT  V.  ThB  BsBOOH  MXBKKtB  COMPAKT. 

Local  Aci^^Slaiiphterhou$&-^Consent  of  corporation  to 
erection  of^lMxnce  of  local  hoard^^Demiee  of  toU$ 
— Towns  Improvement  Clatues  Aet» 

The  mc^for,  aldermen,  and  bvrgeeses  of  B,  were,  hjf 
the  council  of  the  honmgk,  the  weal  board  of 
health  under  the  provisions  of  the  Public  Health  Act. 
Bjf  the  Local  Government  Act,  which  is  to  be  read  as 
one  with  that  Act,  thedaxuesofthe  Towns  Improvement 
Clauses  Act  with  respect  to  slaughterhouses  are  incor* 
porated.  The  effect  of  the  clatues  as  incorporated  is 
to  provide  that  no  staughterhouse  shall  be  erected  or 
used  without  the  Ucence  of  the  board  of  health.  Bg  a 
local  Act,  passed  subsequently  to  the  passing  of  the 
Local  Government  Act,  for  the  better  management  of 
the  property  of  the  corporation  of  B.,  which  had  become 
much  incumbered  ana  inadequate  to  meet  the  charges 
upon  it,  a  marhet'house  and  other  property  of  the  corpo* 
ration  was  vested  in  a  company  incorporated  by  the 
Act  for  the  purpose  of  managing  the  property  and 
providing /or  the  discharge  of  the  inctmbranoes  and 
payment  of  a  certain  fixed  income  to  the  corporation. 
By  this  Act  it  teas  provided  that  the  company,  with 
the  consent  of  the  corporation  in  writing  under  the 
hand  of  the  town  clerk,  might  erect  and  maiTitain 
slaughterhouses  in  the  borough.    The  eompcmy  had 
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erected  a  slaughierhouKy  having  previously  obtained 
the  consent  of  the  corporation,  testified  by  a  memo- 
randum of  a  resolution  aiving  such  consent,  under  the 
hand  of  the  cUrk,  but  me  corporation^  acting  as  locaf 
hoardf  a^erwards  refused  to  license  the  daughter' 
house.  2%e  plt^  to  whom  the  company  had  agreed  to 
demise  the  toils  receivable  under  the  Act  for  skatgh" 
tering  cattle  in  the  said  slaughterhouse,  brought  an 
action  against  the  company  for  not  making  a  good 
title  to  the  tods : 

Hdd,  that  as  the  purview  of  the  local  Act  did  not 
relate  to  the  protection  of  the  public  health,  the 
provision  as  to  the  consent  of  the  corporation  did  not 
amraede  the  provisions  of  the  Towns  Improvement 
CtauMes  Act ;  and  that,  cUthough  it  was  possible  that 
the  oonaent  of  the  corporation  might  be  given  in  such 
a  form  as  to  operate  both  as  consent  under  the  heal 
Act  and  as  Ueence  of  the  local  board,  yet  inasmuch 
as  the  court  on  the  evidence  befbre  them  md  not  think 
it  was  ao  given  in  this  ease,  the  diefiM»  were  Uable. 

The  declaration  stated  that  the  delta,  agreed  to 
let  to  farm  to  the  pit.,  and  the  pit  to  rent  of  the 
def ta.  certain  tolls,  rents,  and  stallages  payable  bj 
Tirtue  of  the  Brecon  Markets  Act  1862,  comprising, 
amongst  other  things,  "the  tolls  of  the  new 
slaaghterfaoase,"  for  one  year  from  the  Ist  Jan. 
1865  to  the  81st  Dec  1865,  and  that  although  the 
pit  did  all  things  necessary  on  his  part,  and  all 
things  hi^pened  and  existed  and  times  elapsed 
necessary  to  entitle  the  pit  to  sue  the  def ts.  for 
the  breaches  after  mentioned,  yet  the  defta.  would 
not  let  to  farm  to  the  pit  the  said  tolls  of  the  said 
slaughterhouse  for  the  said  term,  nor  for  any  part 
thereof ;  nor  had  they  at  any  time  during  the  said 
tenn  any  right  or  title  to  let  to  farm  to  the  pit  the 
said  tolls,  nor  any  part  thereof,  and  that  hv  reason 
of  such  want  of  title  of  the  def ts^  the  pit  nerer 
had,  nor  could  hare  at  any  time  during  the  said 
term,  the  receipt  or  enjoyment  of  the  said  tolls. 

The  def  ts.  pleaded;  first,  that  they  did  let  to  farm 
to  the  pit  the  said  tolls  of  the  said  new  slaughter- 
house for  the  said  term  according  to  the  said  agree- 
ment ;  secondly,  that  they  had  good  right  and  title 
to  let  to  farm  to  the  pit  the  said  tolls  of  the  said 
new  slaughterhouse. 

The  case  was  tri«d  before  Flgott,  B.,.at  the  last 
Bieoon  Summer  Asaiaes,  when  the  facts  appeared  to 
be  as  follows : — 

The  defts.  were  a  comijany  incorporated  under  an 
Act  of  Parliament,  entitled  the  JBrecon  Markets 
Act.  1862  (^  &  26  Vict  c  clxxxTt.).  It.appeared 
from  the  recitals  in  the  preamble  of  this  Act,  that 
hf  a  local  Act  passed  in  the  session  of  the  first  and 
second  years  of  her  present  Majesty,  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Brecon 
were,  authorised  to  purchase  certain  lands  in  the 
borough  of  Brecon,  for  the  purpose  of  erecting  new 
markets  thereon;  and  for  the  same  purpose  to 
borrow  at  interest  on  the  credit  of  the  toUs,  rents, 
and  stallages  specified  in  the  Act,  such  sums  as  they 
might  think  requisite  to  be  secured  by  assiga- 
ments  of  the  said  tolls.  &c.,  and  also  to  raise  money 
by  mortgage  or  sale  of  their  messuages,  lands,  and 
hereditaments.  The  nooneys  reoeiyed  under  the 
Act  and  the  tolls  were  to  be  applied,  first,  in  defray- 
ing the  expenses  of  obtaining  the  Act  and  providing 
the  new  markets,  then  in  making  up  the  income 
which  the  corporation  deriyed  from  the  whole  tolls 
of  the  borough  and  other  property  to  the  sum  of 
2l0ly  and  afterwards  the  surplus  tolls  were  to  be 
applied  to  the  pigment  of  the  interest  of  the 
moneys  borrowed  under  the  Act  and  subject  to  such 
payments  the  residue  of  the  tolls  were  to  be 
divided  into  two  parts,  one  of  which  was  to  be  paid 
among  the  persons  entitled  to  any  of  the  securities 
for  money  borrowed  on  mortgage  under  the  Act  in 
proportioort  to  their  respectiye  advances,  without  aigr 


preference,  and  the  other  was  to  be  retained  by> 
the  corporation  towards  enabling  them  to  psy  off 
the  money  borrowed  on  mortgage.  The  corporation 
were  also  authorised  by  tiie  Act  to  provide  slaughter* 
houses  in  the  borough. 

It  further  appeared,  that  a  new  market-house 
had  been  provided,  under  the  Act^  but  no  new 
slaughterhouse,  timt  the  corporation  had  bor- 
row^ under  the  powers  of  the  Act  the  sum 
of  9914/.  14^.  6d,,  to  secure  which  they  had  made 
assignments  of  the  tolls,  but  the-  whole  prin* 
cipal  of  which  and  a  great  amount  of  interest  due 
Upon  the  same  remained  unpaid  up  to  the  time  of 
the  passing  of  the' Brecon  MarketaAct;  and  that 
the  corporation  property  had  become  much  incom-- 
bered,  the  whole  proceeds  of  the  aame  being  insuffi- 
cient tb  satisfy  the  various  charges  upon  it  After 
the  recitals  to  the  foregoing  effect  it  was  f urUier 
recited  in.  the  preamble  thai,  by  reason  of  'the 
manner  in  which  the  tolls  and  the  corporate  eatate 
were  managed,  they  did  not  produce  so  great  an 
amount  of  income  as  they  mlg^t  under  one  manage- 
ment 'j  that  the  holders  of  the  assignments  of '  Qie 
tolls  were  willing  to  accept  a  composition  for  their 
debts  on  condition  of  certain  provision  being  made ; 
that  it  was  expedient  that  parts  of  the  estates  "and 
property  of  the  corporation  should  be  vested  in  and 
managed  by  a  companyi  and.  provisions  be  made  for 
the  discharge  of  the  debts  and  liabilities  of  the 
corporation,  and  that  the  company  should  be  autho- 
rised to  provide  a  new  market-place  in  the  borough 
for  the  cattle-market  and  slaughterhotkses,  and  to 
acquire  land  for  that  purpose.  The  Act  then  pro- 
vided for  the  formation  of  a  company,  and  enacted 
that,  on  the  commencement  of  the  Act,  and  except, 
so  far  as  was  otiierwise  by  it  expressly  provided, 
the  markets  and  fairs  in  the  borough,  and  the 
market-house,  market-place,  &c.,  and  all  tolls,  rents, 
and  stallages  payable  m  respect  thereof,  and  Twitii 
certain  exceptions,  such  as  of  the  Guildhall  and 
police  station)  the  messuages,  lands,  and  heiedita* 
mentsof  the  corporation  should  be  vested  in  the 
company.  Provision  was  made  by  the  Act  for  the 
discnarge  of  the  various  incumbrances  on  the  pnK 
perty,  and  for  the  payment  by  the  company  of  a 
certain  income  to  tne  corporation.  The  Markets 
and  Fairs  Clauses  Act  1847  was  incoiporated  by 
the  Act,  save  so  far  as  any  of  the  sections  of  that* 
Act  were  by  the  Act  expressly  excepted  and  varied. 

By  the  65th  section  of   the  Act  it  was  thus 

enacted: 

Tbe  oompMiy  f fom  time  to  ttSMi,  if  and  when  they  think 
fit.  and  wiu,  but  not  witbont,  the  oooeeDt  of  the  oor^nHaa, 
teetifled  by  wrlUng  under  the  hand  of  the  meyor  or  town 


clerk,  ma,y  provide  and  maintain  slanghteihou'ees  proper  and 

ktOB  for  the  anppt 
boroogh  and  Ite  neighboortifOod,  upon  eooh  eilea  ae  they  think 


BuiBoient  for  the  slaughtering  of  cams  for  the  supply  of  tiie 


expedient,  but  if  any  slanghtenurases  be  provided,  they  shall 
be  provided  as  near  as  conveniently  may  be  to  the  cattle 
market-place  provided  under  this  Aett  and  the  slanghter- 
houaeo  so  provided  shall  be  deemed  part  of  that  market- 

By  sect.  76  the  company  were  empowered  to 
demand  tolls  not  exceeding  a  certain  specified 
amount  for  the  use  of  the  slaughterhouses. 

By  sect.  82  they  were  empowered  to  let  the  tolls, 
rents,  and  stallages,  or  any  of  them,  for  any  period 
not  exceeding  three  years. 

The  mayor,  aldermen,  and  burgesses  of  the  borou^ 
of  Brecon  were,  by  the  council  of  the  borou^ 
the  local  board  of  health,  under  the  provi- 
sions of  the  Public  Health  Act  IB48  (11  &  12 
Vict,  c  63).  Subsequently  to  the  passing  of  that 
Act  the  Local  Government  Act  1858  (21  &  22  Vict 
c.  98)  was  passed,  by  the  4th  section  of  which  it 
is  enacted  that  that  Act  shall  be  construed  together 
with  and  be  deemed  to  form  part  of  the  Public 
Health  A£t  The  Local  Qovemment  Act  >ect  44, 
incorporates  the  provisions  of  the  Tovma  Improve- 
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ment  Clauses  Act  1847  (10  &  11  Vict.  c.  84)  with 
respect  to  slaughterhouses. 

By  the  12501  aod  126th  sections  <tf  the  Towns 
Improrement  Clauses  Act  it  is  enacted  as  follows : 

Itaa  oommlsslonera  may  Uoense  such  BUaghterhonaeB  and 
Imsekan*  yutlB  u  they  from  kimo  to  time  think  jiroper  for 
slaaghteriDg  cstkle  witmn  the  limits  of  the  ipecial  Act 

Mo  plaoe  ■hall  be  need  or  oocnpied  m  a  elaoghterhonse  or 
kneekers*  yard  within  the  aaUT  Umlto  .  .  .  uilesa  and 
mitll  ft  Uoenoe  for  the  ereotlon  thereof,  or  for  the  oae  and 
ooonpation  thereof  as  a  alaaghterhooee  or  knackeni'  yard, 
haTe  been  obtained  from  the  commisaioDera 

By  the  127th,  128th,  and  12t)th  sections  provision 
is  made  for  the  registration  of  slaughterhouses,  and 
the  commissioners  are  empowered  to  make  bye^ 
Imts  lor  the  regulation  of  them,  and  justice*  hefore 
whom  any  person  is  conricted  of  killing  cattle  ctmr 
tary  to  the  provisions  of  the  Act,  or  non-observ- 
anoe  of  the  bye-laws,  may,  in  addition  to  any 
penalty  which  may  be  imposed,  suspend  the  licence 
graoted  to  such  person,  and  if  sudi  person  be  the 
owner  or  proprietor  of  any  registered  slaughter- 
house, may  forbid  for  any  period  not  exceeding 
two  months  the  slaughtering  of  cattle  therein,  and 
in  case  of  a  subsequent  conviction  may  revoke  the 
licence  and  forbid  absolutely  the  slaughtering  of 
cattle  therein. 

In  1863  and  1864  the  company  erected  slaughter- 
hovaesin  Market-street  in  a  thickly  populated  part 
of  the  borough  in  the  vicinity  of  the  market.  Pre- 
Tionslj  to  their  erection  the  consent  of  the  corpo- 
ration had  been  obtained  under  sect  65,  and  a 
memonmdnm  in  writing  setting  fortfi  the  terms  of 
a  resolution  giving  9uch  consent,  signed  by  the 
town  olerk,  had  been  handed  to  the  def  ts.'  solicitor. 
Thia  docmaent,  which  had  been  lost  and  of  whioh 
secondary  evidence  wits  given,  did  not  specify  any 
particulars  aa  to  tlw  slfuighterhouses,  and  ibid  site 
was  not  then  fixed  upon.  The  board  of  health 
nev«r  Uoeased  these  slaughterhouses  or  the  use  of 
them  for  slaugfatering  cattle,  and  sulMequently 
directed  their  sanitary  inspector  to  prevent  slaughter- 
ing taking  place  there,  which  he  accordingly -did 
after  Aug.  1864.  The  tolls  had  a:fterwards  been  let 
by  the  company  to  the jtlt.,  who  found  that,  owing 
to  the  refural  of  the  licence  and  the  interference  of 
the  board  of  health,  the  tolla  received  in  respect  of 
tlie  slangfateihouse  were  very  insignificant  in 
amount,  and  accordingly  brought  this  action. 

The  defts.'  counsel  contended  that  the  consent  of 
the  corporation  to  the  erection  of  the  slaughterhouse 
having  been  obtained,  and  that  body  being  identical 
with  the  local  board  of  health,  their  consent  must 
he  taken  as  equivalent  to  the  licence  of  the  board, 
or  that  the  clauses  relating  to  the  liceiising  of 
slaughterhouses  being  incompatible  with  the  terms 
of;  ue  Brecon  Markets  Act^  did  not  apply  to  the 
borough. 

The  verdict  was  directed  to  be  entered  for  the 
defts.,  leave  being  reserved  to  the  pit.  to  move  to 
enter  a  verdict  for  himself  for  17^,  the  damages 
contingently  assessed  by  the  jury.  A  rule  nisi  was 
accordmgly  obtained  by  the  pit.  to  enter  the  verdict 
for  hipiself  for  the  sum  of  17Z  on  the  ground.that  the 
defts.  had  no  right  to  use,  or  permit  to  be  used,  the 
slauf^iterhouses  let  to  the  pit.  without  the  Ucenoe 
of  the  local  board  of  health. 

MeOish,  QfC  J.  W.  Bmoss,  and  G,B,  Hughes 
npw  showed  cause. — ^The  consent  given  by  the  cor* 
poration  and. signed  by  the  town  clerkt  who  is  also 
t|ie  clerk  to  the  boani,.  ougUt  to  be  construed  as 
equivalent  to  the.  licence  of  the  bosrd.of.  health,  if 
such  licence  be  neoessary.  Buti  if  not^  we  contend 
that  the  clauses  of  the  Towns  Improvement  Clauses 
Act  which  relate  to  licensing  slaughterhouses, 
hisjve  no  ap^cation  as  being  in  confikt  with  the 
wovisions  oi  the  local  Act.  Ample  provision  for 
the  protection  of  the  public  healui  is  made  apart 


from  them,  and  it  is  a  rule  that  where  you 
a  general  Act  making  general  provisions,  and 
an  Act  making  specific  provisions  on  a  subjeet,  if 
the  two  are  conflicting,  the  specific  provisions 
supersede  or  override  the  geneiaL  [Chakhbll,  B. 
— ^That  is  not  so,  if  both  the  provisions  can  be  acted 
upon  together.]  But  they  must  be  capable  of  both 
having  a  reasonable  operation.  It  is  not  reasonable 
that  one  and  the  same  body  should  both  assent  and 
refuse  its  assent.  It  is  important  to  observe,  as  a 
guide  to  the  meaning  of  the  Acts,  that  the  pro* 
visions  of  the  Markets  Clauses  Act,  as  regards 
slaughterhouses,  are  incorporated  in  the  local  Act, 
whUe.no  mention  is  made  of  the  Towns  Improve* . 
ment  Clauses  Act.  By  the  IBth  section  of  the 
former  Act  it  is  provided,  *^  that  nothing  in  this  or 
the  special  Act  shall  protect  the  undertakers  from 
an  indictment  for  nuisance  or  any  other  legal  pro^ 
oeeding  in  respect  of  any  such  slaughtechouse  as 
aforesaid.'*  This  tends  to  show  that  the  other 
clauses  cannot  apply.    They  cited 

Pedder  v.  The  Magor,  Sc  of  Pretkm,  81  L.  J.  192, 
0.  P.;  6  L.  T.  Asp.  N.  8.  540. 

Giffardy  Q.C.  and  Bees  supported  l&e  rule. — ^With 
regard  to  the  first  poinl^  it  is  not  correct  to  assume 
such  an  absolute  identification  of  the  corporation 
with  the  board  of  health  as  to  say  that  an  act  done 
by  the  body  in  one  capacity  must  be  considered  as 
equivalent  to  an  act  to  be  done  by  them  acting  in  a  dif- 
ferent capacity  with  regard  to  a  different  subject- 
matter.  As  board  of  health  the  corporation  are 
trustees  for  the  protection  of  the  health  of  the  public^ 
and  are  discharging  totally  different  functions  from 
those  which  they  discharge  qwi  oorpQfnXAon  only. 
The  ground  of  the  decision  in  the  case  that  was'cited 
was  ibat  the  money  was  paid  into  the  bank  by  the 
corporation  qud  corporation  only.  Then,  as  regards 
the  second  point,  the  local  Act  is  only  an  Act  enabling 
a  i^umber  of  private  persons  to  carry  on  a  certain 
business  as  a  company  for  their  own  benefit.  It  is 
quite  natural  that  the  consent  of  the  corporation, 
who  were  in  the  character  of  mortgagors  of  the 
market-place^  should  be  obtained  before  a  change 
was  made  in  the  character  of  tbe  corporate  property, 
without  any  reference  whatever  to  the  preservation 
of  the  health  of  the  town.  At  the  time  of  the  pass- 
ing of  thelucal  Act,  according  to  the  law  of  the  land, 
no  slaughterhouse  could  have  been  eDected  with- 
out the  licence  of  the  local  board;  then  what  is 
there  in  this  Act,  passed  for  the  purpose  of  dealing 
with  the  markets  and  the  coroorate  property  and  the 
charges  upon  them,  to  interfere  with  or  supersede 
the  law  on  that  subject  ?  If  the  two  provisions  can 
be  read  together  they  must.  [Ebllt,  C.  B. — ^Though 
the  power  of  granting  or  refusing  the  licence  is  gone^ 
the  local  board  may  still  make  bye-laws  for  the. 
regulation  of  these  shmghterhousesj  It  seems, 
doubtful  whether  the  powerto  suspend  .the  lioeace 
for  breach  of  them  would  not  he  gpoe. 

Cur,  ad»»  mdt. 

Jan.  26. — Eei«lt^  C.  B.  now  delivered  the  judg« 
ment  of  the  court. — ^The  question  in  this  case  is^ 
whether  the  pit,  to  whom  the  Brecon  Marioet  Com- 
pany, the  defts.,  agreed  to  let  the  tolls  of  a  oertaia. 
slaughterhouse  erected  by  them  in  pursuance  of 
their  Act,  is  entitled  to  recover  in  respect  of  the 
failure  of  the  defta  to  make  a  good>title  to  tiie  toUs, 
the  licence  of  the  local  board  of  bealtli  for  the 
erection  and  use  of  the  slaughterhouse  not  having^' 
been  obtained  under  the  Towns  Improvement 
Clauses  Act  1847.  If  a  licence  be  necessary  the 
defts.  have  failed  to  make  a  good  title  to  the  pre- 
mises, and  the  pit.  is  entitiecl  to  the  verdict.  It  is 
enacted  by  the  Towns  Improvement  Clauses  Act 
(10  &  11  Vict.  c.  84),  s.  126,  that  no  pUce  shonld  be 
used  or  occupied  as  a  slaughterhouse  in  any  town 
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within  which,  as  in  Brecon,  the  Act  it  adopted, 
Tinleaa  and  until  a  licence  for  the  construction 
thereof,  or  for  the  use  and  occupation  therecrf  as  a 
slaughterhouse,  hasheen  obtained  from  the  board  of 
health,  and'  certain  penalties  are  imposed  for  the 
breach  of  this  proTislon  of  the  Act.  No  licence  has 
been  obtained  in  this  case.  But  it  is  contended  for 
the  defts.  that,  inasmuch  as  under  sect.  65  of  the 
Brecon  Markets  Act  the  company  maj,  with  the 
consent  of  the  corporation  of  Brecon,  erect  a 
slaui^terhouse,  and  under  sect.  82  may  demise  and 
let  it,  or  the  tolls  receiTable  for  the  use  thereof ;  and 
inasmuch  as  such  consent  has  been  obtained  from 
the  corporation,  and  the  corporation,  by  the  town 
council,  constituted  the  board  of  health,  either  the 
consent  by  the  corporation  amounts  to  a  licence  by 
the  board  of  health,  or  it  confers  an  absolute  right 
to  erect  and  use  a  slaughterhouse  which  supersedes 
the  proTisions  of  the  Towns  ImproTement  Clauses 
Act,  and  renders  a  licence  unnecessary.  Upon  con- 
sidering, howerer,  the  punriew  and  the  genend 
nature  c^  this  local  Act,  it  appears  it  has  been  passed 
in  order  to  enaUe  a  body  of  gentlemen  interested 
in  the  town  of  Brecon  to  form  themselTcs  into 
a  company  to  discharge  the  debts  of  tJie  corpo- 
ration, to  possess  themteires  of  the  proceeds  of 
the  property  of  the  corporation,  which  hare 
been  mortgaged,  to  secure  the  debts  and  to  erect 
markets  and  slangbterhouses,  and  to  do  other 
acts  for  the  genenu  benefit  of  the  town,  the  duty 
to  do  which  had  formerly  devolred  upon  the  cor- 
poration. But  this  Act  has  no  relation  whatever  to 
sanitanr  measures,  nor  to  any  purposes  connected 
with  tae  health  or  improrement  of  towns,  which 
were  the  principal  objects  of  the  Towns  Improre- 
ment Clauses  Act.  We  see  no  reason  therefore  that 
the  consent  of  the  corporation  to  the  erection  df  a 
slaughterhouse  should  dispense  with  the  licence  of 
the  board  of  health  under  that  Act.  Some  difficulty 
certainly  arises  from  the  corporation  and  the  board 
of  healUk  being  in  e£Fect  the  same  body  of  persons, 
and  if  the  consent  giren  had  been  in  such  a  form  as 
to  enable  the  court  to  see  that  it  was  the  intention 
of  the  corporation  at  once  to  grant  the  consent 
required  by  the  local  Act-,  and  the  licence  required 
by  the  Towns  Improrement  Clauses  Act,  we  might 
luire  held  that  the  consent  conferred  a  sufficient 
authority.  But  the  consent  itself  appears  to  hare 
been  lost,  and  it  seems,  so  far  as  we  can  see  from 
the  seoondaiy  eridenoe,  that  it  was  a  document  of  a 
formal  and  definite  character,  intended  only  to 
operate  as  a  consent  under  the  65th  section  of  the 
local  Act,  and  that  the  corporation  did  not  contem- 
plate any  act  whaterer  in  thdr  capacity  as  a  board 
of  health,  and  did  not  really  and  in  fact  intend  to 
grant  a  licence.  The  consent  was  giren  aHwo 
intuitu^  and  had  relation  only  to  the  position  in 
which  the  corporation  stood  in  respect  to  the  market 
company,  and  the  execution  by  them  of  the  powers 
conferred  upon  them  by  the  local  Act  We  think, 
therefore,  that  a  licence  br  the  corporation  in  the 
character  of  the  boaid  of  health  was  necessarr; 
that  the  want  of  the  licence  was  a  defect  in  tne 
title  to  the  premises,  and  that  the  pit.  is  conse- 
quently entitled  to  set  aside  the  rerdict  for  the 
defts.,  and  to  enter  the  rerdict  in  his  farour. 

Ruhahtohtte, 

m 

Pit's  Attonej,  iZ.  FoioAs,  for  W.  Gamu. 

Defts.'  attomeys,  JMnMon  and  Geaan^  tix  C»Mand 


Atonday,  Jan.  21,  1867. 

SOWBXBT  V.  COLSMAX  AXD  OTaBBS. 

Tretpau —  CuBtom — Unrea$onablene$s, 

To  an  aetioH  for  tramasM  with  konet  on  ph.*s  lawt  in 
the  manor  of  A.  aeft$,  pkaded  an  immanoriai  emttom 
vmd  and  afprove^  in  the  manor  of  A.  for  the 
inhahitantB  of  th€  parith  of  A.  in  and  adjacent  to 
the  taid  manor,  bjf  memadvea  and  their  aervania^  at  off 
eeaeonahte  times  of  the  year  to  enter  the  land  for  the 
purpose  of  exercising  aSsd  training  horses  thereon,  and 
justified  under  the  custom : 

HM,  that  the  alleged  custom  was  unreasonabie,  and  the 
plea  therefore  bad, 

Dedaration  in  trespass  for  breaking  and  entering 
certun  land  of  the  pit.  called  the  Lilley  Hoo^ 
situate  within  the  manor  of  Lilley,  and  with  hones 
riding  and  going  upon  and  orer  the  said  land  for 
the  purpose  of  exercising  and  training  the  said 
horses,  and  in  so  doing  treading  down  and  damaging 
the  grass  and  herbage. 

Pleas.—  1. :  Not  guilty. 

9.  That  from  ttme  whsreoi  Hbe  memary  of  mta  nmastli 
not  to  tlM  oootrarr  there  hath  been,  and  atill  of  ri^it  oa^ 
to  hare  toeoD,  ana  ttiU  of  right  ought  to  be^  an  ancient 
and  landable  and  reaaonable  oimlom,  nied  and  apDioTed  of  hi 
the  said  manor  of  lilley,  that  is  to  ea j,  that  the  uuiaMtante  ot 
the  parish  of  Lillev  In  and  adjaoent  to  tiie  said  manor,  hj 
themaelToe  and  their  Benranta  bj  their  command,  hare,  dnnng 
all  the  time  af  orraaid,  been  need  and  aoooBtomed  to  enter, 
and  of  right  oogfat  to  have  entered,  and  atill  of  right  oo^  to 
enter,  by  themselTea  and  their  ienranta,  at  all  aeaaonable  ttmaa 
of  the  year*  at  their  free  wQl  and  pleaanre,  into  and  upon  the 
■aid  land,  for  the  porpoee  of  ezeroiring  and  trainfaig  boreea 
ttiereon,  and  the  deflpi  eay  that  before  and  at  the  tinie  of  tiie 
committing  <tf  the  twwpasiei  in  tlie  de(daratlon  manttoned 
tlie  deft  wai  an  inhabitant  of  the  said  pariah,  wherefore  the 
deft  being  eoch  inhabitant  aa  afereaafd,  and  the  odur  defti. 
aa  his  serrants,  and  by  his  commands,  on  divers  days  and 
times,  being  seasonable  times  of  the  year,  broke  and  entered 
the  said  lands  of  the  pit,  for  the  poipoee  of  training  and 
exercising  the  horses  of  the  deft  as  ne  as  snch  inhabitant 
as  aforesaid,  and  the  other  defts.  as  his  serrants,  wers  entitled 
to  do,  doing  no  more  damage  to  the  said  land  than  was 
necessary  for  the  porpoees  af orssaid,  which  are  the  trespasses 
complained  (^ 

8.  A  plea  alleging  a  similar  right,  by  custom  of 
the  manor  of  Lilley,  in  the  inhabitants  of  the 
hundred  of  Hitchin  and  Pirton,  in  and  adjaoent  to 
the  said  manor,  and  justifying  in  exercise  of  that 
right. 

Demurrer  to  the  second  and  third  pleas  respeo- 
tirely,  and  joinder  in  demurrer. 

Arckihald  (with  him  Hawkins,  Q.C.  and  Songman 
Q.  C.)  in  support  of  the  demurrers. — ^No  custom  can 
be  good  that  gires  anything  beyond  a  right  in  the 
nature  of  an  easement,  in  the  absence  of  any  conn* 
deration  for  the  exercise  of  it  A  custom  whidi 
amounts  to  aright  to  take  a  profit  aprmdre,  or  whidi 
extends  to  anything  like  the  destruction  of  the 
property  orer  which  it  is  claimed,  or  to  depriring  the 
oirner  of  any  practical  enjoyment  of  it,  is  unreason- 
able: 

Gafeward'i  cast,  6  Bep,  60  (b) ; 

Blewift  r.  Tregunninq,  8  A.  4  E.  554. 
A  custom  such  as  this,  to  be  exercised  1^  the 
inhabitants  of  one  place  in  another  place,  is  not 
such  as  the  law  acknowledges : 

Broom's  Maxims,  8rd  edit  888; 

Lt  case  de  Tamstrg^  Dmry*s  Bep.  81,  82  (a). 
Ilien,  again,  a  custom  must  be  certain  with  respect 
to  the  persons  who  are  to  enjoy  it :  {SeBy  r.  RMoBin^ 
2  T.  R.71^.)  The  custom  here  alleged  is  too 
uncertain  in  that  respect,  and  also  with  regard  to 
the  time  at  which  it  is  to  be  exerdsed. 

Coleridge  Q.C.  (with  him  H.  Lhyd)  in  support  of 
the  pleas.— It  may  be  admitted  that  the  right  in 
question  could  not  be  claimed  if  it  amounted  to  a 
profit  a  prendre,  for  then  the  whole  subject-matter 
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might  be  taken  away,  which  would  be  unreasonable. 
GaiewarcTs  case  and  SeJbif  y.  Robinson  turned  solely 
upon  the  fact  that  what  was  there  claimed  was  a 
profit  a  prendre.  That  is  not  the  case  here.  The 
claim  here  made  is  in  the  nature  of  an  casement. 
In  Hace  v.  Ward,  4  £.  &  B.  702,  the  same  distinction 
was  taken.  There  it  was  held  that  a  custom  for  all 
the  inhabitants  of  a  township  to  take  water  from  a 
spring  in  the  plt.'s  close  situate  within  the  township 
waa  good,  because  a  right  to  use  running  water  was 
merely  an  easement.  So  in  Abbott  v.  IVeekii/,  1  Lev. 
17G,  a  custom  for  all  the  inhabitants  of  a  village  to 
dance  on  a  close  was  held  good.  In  Tifson  y.  SmWi, 
ti  A.  &  £.  745,  and  0  A.  &  E.  400,  a  custom  for  all 
liege  subjects  of  the  realm  exercising  the  trade  of  a 
▼ictualler  to  enter  on  i>art  of  a  manor  at  fair  time 
and  set  up  booths  was  held  good.  Fitrk  y.  liawUngs, 
9  H.  Bl.  395,  no  doubt  shows  that  the  custom  must 
haye  some  limit  as  to  the  persons  to  exercise  it,  but 
here  the  custom  is  sufficiently  certain  in  that  respect. 
In  Mouiuof  y.  lamay,  I  H.  &  C.  729 ;  7  L.  T.  Rep. 
N.  S.  717,  a  custom  was  held  gopd  for  the  freemen 
and  citizens  of  the  city  of  Carlisle  to  enter  upon 
a  certain  close  in  an  extra-parochial  hamlet  in 
the  neighbourhood  of  the  city  to  hold  horse 
races  there.  In  Bell  y.  Wardellj  Willes,  202. 
the  close  over  which  the  right  was  claimed 
was  arable  land,  and  the  com  was  growing,  but 
here  the  plea  only  claims  the  right  at  '*  seasonable 
times." 

Kbllt,  C.  B. — I  am  of  opinion  that  these  pleas 
are  had,  and  that  t^e  demurrers  must  therefore  pre- 
yail.    It  might,  perhaps,  be  contended,  but  for  the 
exception  which  confines  the  exercise  of  the  right 
to  seasonable  periods  of  the  year,  that  the  custom 
is  a  had  one,  because  the  effect  of  the  constant  use 
by  all  the  inhabitants  of  a  parish,  which  may  for 
aught  that  appears  be  a  very  extensive  parish,  of  a 
piece  of  ground  of  which  we  do  not  know  the  extent 
for  the  purpose  of  exercising  and  training  horses, 
might,  and  in  many  cases  probably  would,  have  the 
effect  of  depriving  the  owner  of  all  beneficial  enjoy- 
ment of  the  land  in  question.    But  this  exception, 
undoubtedly,  in  the  case  of  the  close  being  used  as 
arable  land,  introduces  a  qualification  of  the  right 
which  might  seem  at  first  to  bring  the  case  within 
the^  operation  of  some  of  the  decisions  which  have 
been  given.    The  ground,  however,  upon  which  I 
would  chiefly  base  my  decision  in  the  present  case, 
and  which  I  think  is  clearly  in  accordance  with  the 
principles  of  law  applicable  to  this  snbject,  is  that 
'  such  a  customary  right  as  that  which  is  here  claimed 
in  the  pleas  cannot  be  claimed  in  favour  of  all  the 
inhabitants  of  a  parish  to  be  exercised  and  enjoyed 
in  another  place.    It  is  quite  true  that  one  or  two 
cases  have  been  cited  which  may  at  first  sight  seem 
to  constitute  exceptions  to  this  rule,  but  I  think 
they  are  not  exceptions  when  we  come  to  look  at 
the  substance  of  tiie  decisions  with  the  eye  of  reason 
and  common  sense.    Take  the  case  for  example  in 
which  the  inhabitants  of  Carlisle  claimed,  and  with 
success,  a  right  to  use  a  close  or  piece  of  ground  in 
the  immediate  vicinity  of  that  city  as  a  racecourse 
for  the  purpose  of  holding  races  for  a  single  day  in 
the  year.    Take  again  another  of  the  cases  that  have 
been  cited,  where  the  inhabitants  of  a  certain  locality 
claim  to  be  entitled  to  use  a  piece  of  ground,  also 
not  absolutely  within  the  town  or  parish,  but  in  the 
immediate  neighbourhood,  for  a  fair  for  one,  two,  or  it 
may  be  three  days  in  the  year.    These  are  cases 
where  a  custom  has  been  sustained  in  point  of  law, 
which  undoubtedly  excluded  the  owner  of  the  soil 
from,  practically  speaking,  all  enjoyment  of  the  soil 
while  the  right  was  exercised,  but  such  right  was  only 
exercisable  to  the  extent  of  so  excluding  him  at  the 
most  for  one,  two,  or  three  days  in  the  course  of 
the  year.    Surely  that  is  totally  different  from 
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a  case  like  this,  where  the  right  claimed  is  a 
right  in  aU  the  inhabitants  of  a  certain  parish  to  go 
into  another  place,  and  there  to  use,  for  the  purpose 
of  exercising  and  training  horses,  a  close  or  piece 
of  land,  of  which,  as  I  have  already  observed,  we  do 
not  know  the  extent,  and  to  use  it  at  what  is  called 
"all  seasonable  times,*'  which  we  must  construe 
upon  the  authorities  to  mean  at  all  times  when 
corn  is  not  growing,  the  land  perhaps  never  being 
used  for  growing  com.  We  must  look,  as  was  said 
by  Lord  Campbell  In  one  of  the  cases  cited,  to  the 
convenience  of  the  case.  It  is  impossible  to  con* 
sider  for  a  moment  the  nature  of  the  right  so 
claimefl,  and  not  to  see  that  a  right  claimed  by  all 
the  inhabitants  of  a  place  other  than  that  of  which 
the  right  is  alleged  to  be  a  custom,  to  use  land  at 
their  pleasure  to  train  an  indefinite  number  of 
horses  for  an  indefinite  period,  would,  if  sustained, 
entirely  set  aside  the  rule  of  law  by  which  a  custom 
of  such  a  nature  as  to  exclude  the  owner  of  the 
soil  from  the  beneficial  occupation  and  enjoyment  of 
his  property  even  for  a  very  considerable  time  in 
the  course  of  a  year,  cannot  be  a  good  custom.  I 
think,  therefore,  on  the  ground  that  this  right  is 
claimed  to  be  exercised  by  the  inhabitants  of  a 
locality  other  than  the  place  in  which  it  is  to  be 
exercised,  and  that  not  for  a  specific  and  short 
period  of  time,  and  on  any  occasion  known  to  and 
favoured  by  the  law,  such  as  the  holding  of  races 
and  fairs,  which  are  for  the  general  good,  that  the 
custom  pleaded  is  far  too  extensive  and  cannot  be 
sustained. 

Chanxell,  B.— I  am  also  of  opinion  that  the  pit. 
is  entitled  to  judgment  upon  the  demurrer  to  these 
pleas.  No  substantial  distinction  has  been  pointed  out 
between  the  two  pleas,  and  therefore  our  decision  on 
the  one  will  also  dispose  of  the  other.  The  right  hero 
claimed  is  a  right  to  be  exercised  by  the  inhabitants 
of  a  parish  in  a  place  other  than  the  parish.  If 
there  had  been  an  allegation  that  the  parish  and 
the  manor  were  co-extensivc,  the  case  might  possibly 
have  admitted  of  a  different  construction,  but  the 
declaration  having  noticed  that  the  pit.  was  the 
owner  of  Lilley  Hoo,  situated  in  the  manor  of  Lilley, 
the  plea  alleges  that  there  is  a  custom  of  the  manor 
of  Lilley  for  the  inhabitants  of  the  parish  of  Lilley 
in  and  adjacent  to  the  said  manor  to  enter  and 
exercise  horses,  and  so  on.  I  take  it  that  does  notcon- 
flne  the  exercise  of  the  rights  set  up  to  the  parish,  so 
far  as  co-extensive  with  3\e  manor,  and  tliat  on  that 
ground  the  plea  is  objectionable.  I  have  some 
doubt  whether  the  plea  is  not  open  to  objection 
upon  another  ground :  the  custom  is  not  said  to  be 
a  custom  for  all  the  inhabitants  of  the  parish  to 
exercise  **  their"  horses.  The  plea  must  no  doubt  do 
two  things :  it  must  set  forth  a  custom  reasonable 
in  point  of  law,  and  it  must  then  go  on  to  show  that 
the  acts  of  the  deft,  which  are  complained  of  aro 
acts  done  in  accordance  with  the  custom.  Now  it  is 
true  that  the  latter  part  of  this  plea  does  allege 
the  horses  exercised  to  have  been  the  horses  of  the 
deft.;  but  I  apprehend  that  we  must  see  whether  the 
custom  alleged  Iq  the  first  part  of  the  plea  is 
properly  alleged,  and  we  find  that  the  custom 
alleged  is  not  a  custom  for  all  the  inhabitants  of  the 
parish  to  exercise  their  horses,  but  to  exercise  any 
horses  from  whomsoever  they  may  come.  I  am  not 
sure  again  whether  the  words  ^^at  all  seasonable 
times  "  do  not  leave  the  allegation  of  tlio  custom 
too  wide,  and  that  the  plea  is  not  objectionable 
on  that  ground  also.  I  therefore  agree  with  my 
Lord  in  thinking  that  our  judgment  must  be  for 
the  pit. 

PiooTT,  B.— I  also  think  that  the  customary  right 
as  here  claimed  is  too  large,  and  being  claimed  in 
such  a  very  extensive  way  becomes  unreasonable 
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I  am  of  thif  opinion  for  the  reMons  already  specified, 
which  I  think  it  nnneceaeary  to  repeat. 

Judgment  for  plL  (a) 
Attorneys :  lliht ;  Dak  and  Stntton, 

Nov.  15, 1866,  and  Feb.  12, 1867. 

Lord  Legonfibld  v.  Dixov  akd  another. 

Manor ^^  WoiU  —  Incbture — AUotmentSf  right  of 

ahooting  over. 

An  Inchswre  Act,  hy  which  certain  waste  or  common 
kaub  of  a  manor  mere  albtted  in  severalty  between 
the  lord  and  the  commoners,  provided  that  all  the 
allotments  to  be  made  should  become  estates  of  freehold 
in  the  albttees  subject  to  the  lord's  right  to  the  mines^ 
fix.,  royalties,  liberties,  privileges,  and  authorities 
thereby  reserved  to  him.  The  Act  contained  this  clause : 
"  Provided  always,  that  nothing  in  this  Act  contained 
shall  be  construeatodefeat,  lessen,  or  prejudice  the  rights, 
title,  or  interest  of  the  said  lord  of  the  said  manor 
for  the  time  beiiM,  of,  in,  or  to  the  seignories  or  royalties, 
franchises,  ana  liberties,  incident  and  belonging  to 
the  said  manor,  but  the  said  lord  of  the  said  manor  for 
the  time  being  shall  at  dU  times  for  ever  hereafter 
have,  hold,  take,  and  enjoy,  all  rents,  fines,  suits,  and 
services  to,  or  at  the  tord's  court,  {fx.,  piscaries, 
fishing,  hunting,  hawking  and  fowling  oj  all  beasts 
and  birds  considered  as  game,  goods  and  chattels  of 
fitgitives,  felons  of  themselves,  and  put  in  exigent, 
deochnds,  waifs,  strays,  forfeitures,  escheats,  and  all 
other  royalties,  liberties,  privileges,  franchises,  pre- 
eminences, jurisdictions,  and  appurtenances  whatsoever 
(except  such  as  are  taken  away  by  this  Act),  in  as 
fuU,  ample,  and  beneficial  a  manner  as  they  are  now 
held,  taken,  and  enjoyed,  or  have  been  anciently  or 
heretofore  used,  exercised,  and  enjoyed  by  the  present 
or  any  former  lord  of  the  manor,  or  as  ne  might  have 
held,  used,  exercised,  received,  taken,  or  enjoyed  the 
same  in  case  this  Act  had  not  been  passed: 

Held,  that  the  right  of  shooting  over  land  allotted  to  the 
commoners  in  pursuance  of  the  Act  was  not  given  to 
the  lord  by  tne  Act ;  such  right  being  incident  to  the 
ownership  of  the  soil,  which  wtis  taken  from  him  by 
the  Act,  and  not  being  included  by  the  reservation, 
nMch:^<^o/  ri^  in  their  nSur.  ^moL 

Ewart  V.  Qraham,  7  H.  L.  881,  distinguished. 

This  was  an  action  brought  by  LordLeconfield,  as 
lord  of  the  manor  of  CrogUn,  in  Cumberland,  to  try 
the  question  whether  the  excluBiye  right  of  shooting 
OTer  certain  allotments  made  in  pursuance  of  an 
Indosure  Act,  was  in  him.  The  defts.  were  the 
allottees  of  the  lands  in  question.  The  declaration 
^contained  twacounts:  the  first  for  disturbance  of  the 
rieht  of  free  t^arren,  which  was  abandoned  at  the 
trial;  the  second  for  the  disturbance  of  the  ex- 
duslTe  right  of  shooting  over  the  allotments.  The 
pleas  were  "not  guilty,"  and  denial  of  the  lord's 
right.  The  trial  took  place  before  Lush,  J.,  at  the 
Cumberland  Summer  Assizes,  and  the  facts  ap- 
peared to  be  as  follows :— The  pit  is  the  lord  of  the 
manor  as  tenant  for  life  under  the  will  of  the  Earl 
of  Egremont  The  common  and  waste  lands  in  the 
manor  were  inclosed  under  the  authority  of  a 
private  Act  of  Parliament  obtained  in  the  year 
1808(48  Greo.d),  and  allotted  in  various  proportions  to 
the  lord  and  the  commoners.  Previous  to  the 
passing  of  the  Act,  the  lord  was  the  owner  of  the 
soil  of  the  common,  and  as  such  owner  entiUed  to 
the  right  of  shooting.  The  Act  recited  the  title  of 
the  Earl  of  Egremont  the  lord,  and  provided  for  the 
allotment  of  a  certain  proportion  of  the  common  to 
the  lord,  and  that  such  allotment  should  be  ''in 
lieu  of  and  as  a  full  compensation  for  the  rig^t  and 

(«)  Sm  CflKii  v.  MetttMTth,  3  Lev.  IM. 


interest  of  the  said  Earl  of  Egremont,  as  lord  of  the 
said  manor,  in  and  to  the  residue  of  the  said  open 
commons  and  waste  grounds,  and  his  right  over  the 
same,  save  and  except  as  hereinafter  excepted,  and 
hereby  reserved  to  him." 

The  Act  then  provided  for  the  allotment  of  the 
residue  of  the  common  to  the  commoners,  and 
enacted  that  all  dlotmentsto  be  made  of  the  said  open 
commons  or  waste  grounds  should  be  and  become 
estates  of  freehold  in  the  several  and  respective  per- 
sons, &c.,  to  or  for  whom  the  same  should  be  set 
out,  and  allotted  and  assigned  respectively  as  afore- 
sud,  but  subject  and  vdthout  prejudice  to  the  right 
of  Uie  said  lord  of  the  said  manor  for  the  time 
being  to  the  mines,  minerals,  stones,  fossUs,  royal- 
ties, liberties,  privileges,  powers,  and  authorities,  or 
any  of  them,  hereby  reserved  to  him  or  them. 

Then  followed  this  clause : 

Provided  always,  and  be  it  farther  enacted,  that  nothhig  in 
this  Act  oontained  shall  be  eonstroed  or  adjad^ed  to  defeat, 
leeaen,  or  ptrejadioe  the  right,  title,  or  interest  of  the  said  lord 
of  the  said  manor  for  the  time  being,  of,  in,  or  to  the  seignories, 
or  royalties,  franchises,  and  liberties,  incident  and  belonging 
to  the  said  manor,  bat  the  said  lord  of  the  said  manor  for  the 
time  being  shaU  at  all  times  for  erer  hereafter  hsTO,  hold, 
•take,  and  enjoy  all  rents,  fines,  salts,  and  serrieea  to  or  at  the 
lord's  courts,  perqaisites  and  grants  of  coorts,  and  suits  and 
serrlces  to  the  lora*8  mill,  piscaries,  fishing,  banting,  hawking, 
and  fowling  of  all  beasts  and  birds  considered  as  game,  goods 
and  ohatteu  of  ftigltives,  felons  of  themseWes,  and  pot  in 
exigent,  deodands,  waifs,  strays,  forfeitares,  escheats,  and  sU 
other  royiJties,  liberties,  priTlleges,  franchises,  pre-eminences, 
jarisdictions,  and  appartenances  whatsoever  (except  such  as 
are  expressly  taken  away  by  this  Act),  in  the  same  and  as  foil 
ample,  and  benefldal  manner  to  all  intents  and  purposes  ss 
they  are  now  held,  taken,  and  enjoyed,  or  have  been  anciently 
or  heretofore  ased,  exercised,  and  enjoyed  by  the  present  or 
any  former  lord  of  the  said  manor,  or  as  he  might  have  held, 
ased,  exercised,  received,  taken,  or  enjoyed  the  same,  In  esse 
this  Act  had  not  been  made. 

By  a  separate  clause  provision  was  made  with 
respect  to  mines,  as  to  which  it  was  enacted  that  the 
lord  for  the  time  being  should  for  ever  after  be 
deemed  and  taken  to  be  the  owner  of  all  the  mines, 
&c.,  within  or  under  the  several  and  respective  parts 
of  the  said  commons  or  waste  grounds  intended  to 
be  inclosed. 

The  learned  judge  ruled  that  the  Act  reserved 
the  right  of  shooting  to  the  lord,  and  a  verdict  was 
taken  for  the  pit.  for  40s.,  leave  ''being  reserved 
to  the  defts.,  to  move  to  enter  the  verdict  for 
themselves  on  the  ground  that  the  right  claimed  by 
the  pit.  was  not  reserved  to  him  by  the  Inclosnre  Act. 
A  rule  nisi  was  accordingly  obtained,  against  which 

Kemplay  and  Fawcett  (with  them  Manisty,  Q.  C.) 
showed  cause.  —  The  case  of  Ewart  v.  Graham, 
7  H.  of  L.  331,  is  an  authority  that  the  pro- 
viso in  this  Act  is  a  reservation  clause  afihrna- 
tively  giving  to  the  lord  certain  statutory  rights, 
and  among  them  the  right  of  shooting.  In  that  case 
(see  11  Ex.  826)  this  court  thought  that  they  were 
bound  by  the  decision  in  Greathead  v.  Morley,  3  M. 
&  G.  189.  The  present  case  is  a  stronger  one  than 
that  case.  The  great  argument  there  u^  was,  that 
the  words  relating  to  the  right  of  sporting  being 
found  in  conjunction  with  others  relating  to  seigno- 
rial  and  manorial  rights  could  only  be  consider^  as 
referring  to  rights  of  a  similar  nature;  but  the 
H.  of  L.  refused  to  yield  to  that  argument,  and  held 
that  the  effect  uf  the  Act  there  was,  to  create  a  fresh 
right  in  the  lord  by  special  enactment  to  that 
effect.  Now  the  words  here  are  more  strongly  in 
favour  of  that  view.  They  are  "  fishing,  hunting, 
hawking,  and  fowling  of  all  beasts  and  birds  con- 
sidered as  game.  Now  there  are  animals  which  are 
considered  as  g^me,  but  are  not  animals  of  warren; 
and  this  is  in  our  favour.  [Bhamwell,  B.— The 
right  of  shooting  was  a  right  incident  to  the  owner- 
ship of  the  soil  which  belonged  to  the  lord  before 
the  inclosnre,  and  was  taken  from  him.  Tour 
argument  would  go  equally  well  to  show  that  the 
privilege  of  catting  underwood  remained  in  him.] 
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lliat  is  not  reserved ;  he  has  only  a  right  to  what  is 
speciflcallT  mentioned  bj  the  Act.  The  case  of 
Brwx  T.  Heltiweli,  5  H.  &  N.  609,  is  not  an  authority 
against  ns.  In  that  case  it  ,was  held  that  the  reser- 
yation  was  only  of  rights  in  the  nature  of  seignorial 
rif^ts,  but  the  words  of  the  clause  in  question  there 
were  quite  different,  and  clearly  referred  to  seigno- 
rial rights  only.  The  decision  in  RobiTiaon  ▼.  IVroy, 
L,  Bem  1  C.  P.  490 ;  14  L.  T.  Rep.  N.  S.  484,  does 
not  touch  this  case,  for  there  the  question  was  not 
whether  the  lord  had  the  right  of  shooting  over  the 
allotments,  but  in  whom  the  ownership  of  the  soil 
was  vested. 

Temple^  Q.  C.  and  JoneSy  Q.  C.  supported  the  rule. 
—The  right  of  shooting  is  a  right  incident  to  the 
ownership  of  the  soil,  which  has  passed  by  the  act 
of  the  allottees.  The  case' of  £ivart  r.  Graham  is 
distinguishable  from  the  present  case.  There  the 
reservation  was  not  merely  a  general  reservation  of 
the  rights  over  the  common  or  pasture  which 
existed,  but  the  Act  distinctly  specified  that 
the  transfer  of  the  right  to  the  soil  in  each 
allotment  should  not  deprive  the  lord  of  the 
rights  which  he  enjoyed  before  by  reason  of  his 
ownership.  The  language  here  used  points  to 
the  reservation  of  seignorial  rights  and  those 
only.  The  words  which  follow  the  word  "  but " 
in  the  proviso  only  proceed  to  define  the  liber- 
ties, franchises,  &c.,  intended  to  be  reserved,  and 
cannot  extend  to  rights  of  a  wholly  distinct 
nature.  [Bramwell,  B.— Can  it  be  jKnously  con- 
tended, for  instance,  that  the  Act  amounts  to  a  fresh 
grant  of  the  right  of  hawking  ?  Is  not  this  a  mere 
conveyancing  form  inserted  a  mcHori  cautela,  like  the 
case  of  a  lease  of  a  house  in  Belgrave-square,  in 
which  *' watercourses,  hedges,  &c,"  are  mentioned 
among  the  appurtenances  ?  The  same  observation 
applies  to  the  '^  goods  of  felons  and  deodands,"  and 
^  rents,  services,  &c."  In  the  case  of  Ewart  v.  Graham 
there  was  a  cogent  reason  for  the  decision  arrived 
at  There  "  mines**  were  mentioned  in  the  clause, 
which  are  not  seignorial  rights.  Pioott,  B. — ^Does 
it  not  amount  to  saying,  **  We  will  not  go  into  the 
question  of  the  existence  of  these  rights ;  if  the  lord 
has  any  such  seignorial  rights  he  shall  keep  them?] 
The  whole  purview  of  the  Act  shows  that  only  royal- 
ties, seignories,  franchises,  and  such  rights  were  in- 
tended to  be  reserved.  The  Act  takes  the  right  to  the 
soil  from  the  lord,  and  gives  it  to  the  allottees,  and 
jfrima  fade  gives  them  all  rights  incident  to  the 
ownership  of  the  soil.  There  are  no  sufficient  words 
In  this  proviso  to  prevent  its  having  that  effect. 
It  is  merely  a  saving  clause  not  intended  to  create 
any  fresh  right,  but  only  to  reserve  existing  rights 
wherever  they  might  be. 
'  Cur.  ado.  vuU, 

Feb.  12i — Chankell,  B.  now  read  the  following 
judgment,  which  had  been  prepared  by  Bramwell,  B., 
and  was  to  be  taken  to  be  the  judgment  of  the 
court  (Kelly,  C.  B.  Bramwell,  Channell,  and 
Pigott,  BB.*)— We  are  of  opinion  that  this  rule 
should  be  made  absolute.  In  considering  the  statute 
on  which  the  question  turns,  it  is  not  to  be  read  as 
one  which  is  for  the  benefit  of  the  commoners  only, 
nor  as  one  which  takes  from  the  lord  only  ;  it  is,  as 
recited,  and  as  we  know,  as  much  for  the  benefit  of 
the  lord  as  of  the  commoners.  It  takes  away,  indeed, 
from  him,  so  it  does  from  them ;  and  it  gives  to 
both.  But  it  should  be  remembered  that  the  right 
which  is  claimed  by  the  pit.  is  inconsistent  with  the 
unquestionable  design  of  the  statute,  which  was 
that  the  lands  affected  should  be  held  in  severalty 
with  a  plenary  proprietorship,  imfettered  by  the 
rights  of  others  over  them ;  and  there  is  no  doubt 
that  this  is  most  for  the  public  interest.  If  the 
pit's  claim  is  well  founded,  there  is  no  use  to  which 
the  defts.  can  put  their  lands  without  their  being 


subject  to  that  claim.  They  could  not  build  a 
house  and  have  a  garden  or  lawn  without  the  privacy 
of  the  occupier  b^g  liable  to  invasion  by  the  pit. 
in  search  of  game.  No  doubt,  if  those  under  whom 
the  pit  claims  bargained  for  this  at  the  time  of  the 
inclosure,  the  commoners  would  get  more  allotted 
to  them  on  account  of  the  diminished  value  of  the 
allotments  owing  to  this  burden,  and  consequentlv, 
in  law  and  justice,  the  pit  ought  to  have  what  he 
claims.  On  the  other  hand,  if  there  was  no  such 
bargain,  and  if  in  considering  what  the  commoners 
were  to  have  it  was  assumed  their  allotments  would 
not  be  subject  to  this  burden,  and  lelt  was  allotted 
to  them  and  more  to  the  lord  in  consequence,  then 
the  pit.  is  asking  for  what  in  law  and  justice  he 
ought  not  to  have.  There  seems  good  reason  for  sup- 
posing that  this  is  so.  The  statute  itself  couhtenances 
the  notion ;  for,  by  one  clause,  it  is  enacted,  **  that 
mines  and  stones  under  the  allotment  shall  not  be 
taken  into  consideration  in  the  valuation  of  such 
allotments,'*  but  there  is  no  clause  making  similar , 
provision  as  to  the  right  of  sporting.  Still,  right 
or  wrong,  if  the  statute  gives  this  right  to  the  pit, 
he  must  have  it  Now,  if  it  does,  it  is  by  the  proviso 
which  commences,  "Provided  always,  and  be  it 
further  enacted,  that  nothing  in  this  Act  contained 
shall  be  construed  or  adjudged  to  defeat,  lessen,  or 
prejudice,"  &c.,  for  without  that  it  is  clear  the  soil 
would  be  taken  from  the  lord  and  vested  in  the 
commoners  with  all  the  incidents  of  proprietorship. 
Tlien,  has. that  proviso  such  an  operation  ?  If  I  had 
my  own  judgment  to  trust  to,  I  should  say  certainly 
not  The  burden  of  proof,  or  the  burden  of  expo- 
sition, is  on  the  pit  It  is  for  him  to  show  that  the 
clause  gives  the  right,  not  for  the  defts.  to  show  that 
it  does  not.  The  defts.  might  content  themselves 
with  saying,  as  we  do,  that  no  argument  has  been 
used  to  show  that  the  clause  has  such  an  effect. 
But  we  go  farther,  and  think  we  can  show  nega- 
tively, that  it  has  not,  and  that  it  is  emphatically  a 
saving  clause.  It  begins  by  saying,  "  Nothing  shall 
defeat,  lessen,  or  prejudice  the  rights,  &c.,  of  the  lord 
to  royalties  or  incidents  to  the  said  manor.**  This 
would  not  give  the  right  contended  for.  But  tho 
clause  ^en  proceeds  :  '*  But  the  lord  shall  have  and 
enjoy  the  things  enumerated,  and  all  ether  royalties, 
&c.,  in  the  same  manner  as  they  are  now  or  have 
been  enjoyed  by  the  lords  of  the  manor,  or  might  be 
if  the  Act  had  not  passed,*'  and  no  doubt  what 
follows,  the  word  *'  but  *'  may  be  more  extensive 
than  what  precedes,  though  presumably  the  Act 
means  to  say  now  affirmatively  what  before  it  said 
negatiyely,  namely,  that  the  lord  shall  enjoy  what  is 
not  to  be  defeated,  lessened,  or  prejudiced.  Now,  if 
there  had  been  no  particular  things  named,  but  only 
the  general  words,  **  all  royalties,  liberties,  privi- 
leges," &c.,  it  is  clear  the  clause  would  not  give  the 
pit.  this  right  of  sporting  ;  and  it  is  clear  it  would 
reserve  only  rights  belonging  to  the  lord  of  tho 
manor  as  such.  What  difference,  then,  does  it 
make  that  tlie  particular  words  are  introduced, 
*'  piscaries,  fishing,  hunting,  hawking,  and  fowling 
of  all  beasts  and  birds  considered  as  game?  "  We 
say  none.  They  are  in  the  middle  of  a  clause  which 
says,  negatively,  the  rights  of  the  lord  shall  not  be 
lessened,  and  proceeds  to  say,  affirmativel}',  but 
certain  rights  and  other  rights  of  the  lord  shall  be 
enjoyed.  Both  the  beginning  and  end  of  the  clause 
clearly  deal  with  the  rights  of  the  lord  as  such,  and 
so  we  say  does  the  middle.  The  argument  of  the 
pit.  is,  what  effect  have  these  words,  unless  that 
which  is  contended  for?  This  is  a  good  argu- 
ment where  applicable,  but  it  is  not  applic- 
able here,  and  for  this  reason — the  same  question 
might  be  put  as  to  all  the  other  words.  Can  it  be 
contended  that  the  clauses  make  any  rent,  fines,  &c., 
payable  which  otherwise  would  not  be,  that  the 

lord  would  have  anything  by  virtue  of  the  word^ 

t  •         ** 
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«  goods  and  chattelB  of  felons  and  deodands,"  which 
he  would  not  otherwise  have  ?  Further,  the  clause 
itself  speaks  ¥dth  uncertainty,  for  it  says  ''  he  shall 
enjoy  the  rights  mentioned  as  they  had  been  or 
xnight  be  enjoyed.*'  The  same  operation  should  be 
given  to  each  and  all  of  the  words,  and  no  greater 
to  one  set  than  to  the  other.  Further,  the  words 
are  erroneous,  if  used  to  confer  such  a  right  as  the 
pit.  claims :  the  lord  is  to  enjoy  piscaries,  &c.,  and 
all  beasts  and  birds  considered  as  game,  and  all 
other  royalties,  liberties,  privileges,  franchises,  pre- 
eminences, jurisdictions,  and  appurtenances.  The 
lord  had  no  royalty,  liberty,  privilege,  franchise, 
pre-eminence,  jurisdiction,  or  appurtenance  of 
shooting  game  over  the  land,  no  more  than  he  had 
of  shooting  rabbits,  or  planting  trees  or  cutting 
gorse,  provided  he  did  not  interfere  with  the  com- 
moners' rights.  His  right  was  that  of  owner  of  the 
soiL  This  section  supposes  other  rights.  If  by 
these  words  the  right  of  shooting  game  is  reserved 
to  him,  then  by  &e  words  *'  other  royalties,  &c.," 
he  has  the  right  of  shooting  rabbits  and  doing  other 
things  that  he  could  do  as  owner  of  the  soil,  which 
is  absurd.  Moreover,  where  it  is  intended  to  give 
him  a  right  which  he  possessed  as  owner  of  the  soli, 
and  would  not  have  unless  it  was  expressly  given  to 
him  as  with  respect  to  min^s,  it  is  not  done  in  the 
clause  in  question,  but  is  done  in  clear  and  proper 
language  in  another  clause,  and  provisions  are 
made  ror  his  enjoyment  of  them.  It  is  said  that 
Ewart  V.  Graham,  1  H.  &  N.  550 ;  7  H.  L.  331,  is  an 
authority  for  the  pit.  By  tiiat  authority  we  are 
bound,  and  we  are  convinced  by  its  arguments.  But 
we  think  it  no  authority  for  the  now  pit.  Indeed, 
it  seems  to  us  against  him,  because  of  the  reasoning 
that  was  there  used.  The  present  case  differs  from 
Ewart  V.  GraAcun  in  that  there  is  no  mention  of  allot- 
ments in  the  clause  now  relied  on,  as  in  Euxari  v. 
Grahcan,  nor  does  that  clause  contain  any  reserva- 
tion of  mines,  as  in  that  case.  We  must  say,  here, 
it  is  for  the  pit.  to  show  how  it  is  an  authority ;  and 
we  have  hecurd  no  argument  to  make  us  think  it  is. 
On  the  other  hand,  the  case  of  Greathead  v.  Morley, 
3  M.  &  6.  139 ;  3  Sc  N.  B.  538,  so  differs  from  this 
as  not  to  govern  it,  though  some  of  the  reasoning 
tiiere  used  may  be  applicable  here.  For  these 
reasons  we  think  the  defts.  are  entitled  to  judgment 

Rule  absolute. 

Attorneys  for  pit.,  CalOirop  and  White, 

Attorney  for  deft.,  Nicol 


Wednesday^  April  24,  18G7. 

Cowan  t*.  Milbolbn. 

BUvoihamf — Secularisni'^Lectures  an  the  character  of 
Ckriat  and  Bible,  inspiration — Hiring  rooms  for  the 
deUvery  of— Action  for  breach  of  contract  to  let  rooms 
to  hire — /%a,  that  the  proposed  lectures  were  blas- 
phemous and  illegal —  Validitg  ofpka — Statutes  9  ^  10 
Will  8,  c.  32,  s,  1,  and  53  Geo.  3,  c.  160,  «.  2. 

Ltctures  in  support  of  the  propositions  that  ^'•ihe 
character  of  Christ  is  defective  and  his  teachings 
misleading^**  and  that  "  the  Bible  is  no  more  inspired 
than  any  other  book,**  are  blasphemous  and  illegal,  and 
th^efore  the  proprietor  of  public  rooms,  who,  in 
ignorance  of  the  precise  suh'e^ts  of  the  lectures, 
contracts  to  let  such  rooms  to  aire  to  the  pit.  for  the 
purpose  of  cartain  lectures  being  deUvered  therein, 
may,  upon  subsequently  asceitaining  the  subjects  and 
nature  of  them  to  be  as  above  stated,  avoid  the 
contract,  and  refuse  to  pennit  the  pit.  the  use  of  the 
rooms,  and  may  justify  such  rejitsal,  in  an  action  hy  the 
jdt.  far  breach  of  contract,  by  pleading  that  the  pit, 
intended  to  im*  the  rooms  for  certain  irreligious, 
blasphemous,  and  illegal  lectures. 

A  defies  motive  for  avoiding  the  contract  under  such 


circumstances  is  immaterial,  nor  is  he  bound  to  give 
any  reason  at  the  time  for  declining  to  fulfil  his 
contract,  but  mcof  afterwards  justify  himsjf  on  any 
ground  that  occurs  to  him:  (Spots wood  v.  Barrow, 
5Ex,  110;  19  L.  J.,  N.S.,  226,  Ex.^ 

Per  BroinweU,  B  !-^Such  lectures  are  unleuoful,  as  being 
contrary  to  the  stat,  9  j- 10  WiU,  3,  c.  32. 

This  was  an  action  by  the  pit  against  the  deft, 
the  proprietor  of  certain  public  rooms  at  Liverpod, 
for  breach  of  contract  in  refusing  to  carry  out  his 
agreement  to  allow  the  pit  to  have  the  use  of  tbe 
said  rooms  for  the  purpose  of  delivering  lectures  on 
subjects  connected  with  certain  political  and  social 
doctrines  known  as  "  Secularism,"  the  defence  set 
up  by  the  deft,  in  answer  to  the  action  being  that 
the  subject-matter  of  the  intended  lectures  was  blas- 
phemous and  illegal. 

The  dedaration  contained  three  counts,  which  re- 
spectively set  out  certain  agreements  between  the 
pit  and  deft,  by  which  it  was  agreed  that  the  deft 
should  let  for  hire  and  reward  to  the  pit.  certain  rooms 
called  '*  the  St.  Anne's  Assembly  Booms,"  in  Liver- 
pool, on  various  occasions,  for  the  purpose  of  certain 
meetings,  and  the  breach  complained  of  was  that  the 
deft,  would  not  permit  the  pit.  to  use  the  said  rooms, 
but  wholly  refused  so  to  do. 

Flea  4  (amongst  other  pleas),  for  a  defence  upon 

equitable  grounds  c 

That  the  said  several  connts  relate  to  alleged  agreements  by 
the  deft  with  the  pit  to  let  to  the  pit  the  use  of  certain  poblfc 
rooms  known  as  the  St  Anne's  Assembly  Booms  andnotother- 
wise,  and  that  after  the  making  of  the  aild  agreements  reqwe. 
tlyely,  the  deft  was  informed,  and  learned  for  the  first  Uwe^ 
tiiat  the  pit  intended,  and  the  fact  was  that  the  pit  did  to 
intend,  to  nse  the  said  rooms  for  certain  irrellgloas,  blasphs- 
moas,  and  illegal  leotares  or  entertslnments,  whereupon  the 
deft,  within  a  reasonable  time,  after  satSafylng  himself  as  to 
the  truth  of  the  premises,  gave  notice  to  the  pit  that  he  tbe 
deft  could  not  permit  the  pit.  the  use  of  the  said  rooms  for  the 

Girpoees  aforesaid,  and  thereupon  notified  to  the  pit  not  to 
our  any  further  or  other  expense  in  relaticm  to  the  ssid  In- 
tended use  by  the  pit  of  the  Mid  rooma 

Issue  was  joined  (amongst  others)  upon  this  pies, 
and  at  the  trial  in  the  Passage  Court  at  Liverpool, 
before  the  Recorder  of  that  iMrough,  sitting  for  the 
judge  of  the  Passage  Court,  the  following  appeared 
to  be  the  facts  of  the  case : — 

The  pit.  is  what  is  called  a  Secularist,  and  is  the 
secretary  of  a  society  established  at  Liverpool  for 
the  discussion  and  propagation  of  certain  opinions 
upon  religious  and  mond  subjects,  generally  known 
as  "  Secularism,"  and  the  title  of  the  society  is  *'  The 
Liverpool  Secular  Society."  The  deft  is  the  pro- 
prietor of  certain  public  rooms  in  that  town,  called 
^'  The  St.  Anne's  Assembly  Booms,'*  and  which  are 
used  for  the  delivery  of  public  lectures  and  the  hold- 
ing of  balls  and  tea  parties,  and  other  like  purposes. 
The  '*  Secular  Society"  were  desirous  that  some  lee-  - 
tures  on  subjects  connected  with  and  in  f  urtheranceof 
their  peculiar  views  should  be  delivered  in  Liverpool, 
and  accordingly  the  pit.  upon  the  17th  Dec.  1866 
entered  into  an  agreement  with  the  deft's  son,  by 
whom  the  deft.'s  business  was  conducted,  for  ths 
hiring  and  use  of  the  said  rooms  on  Sunday  the  20th 
Jan.  1867,  for  the  purpose  of  the  delivery  therein  of 
lectures  in  the  morning,  afternoon,  and  evening  of 
that  day.  Upon  the  occasion  of  the  rooms  being  m 
hired,  the  intended  subjects  of  the  proposed  lectures 
were  not  mentioned  or, referred  to  in  any  way,  nor 
indeed  had  they  at  that  time  been  fixed  or  determined 
upon.  Subsequently,  however,  to  the  hiring  the 
subjects  were  chosen  and  fixed  upon,  and  large 
printed  placards  announcing  such  lectures  and  their 
subjects  were  published  and  posted  up  in  the  neigh- 
bourhood a  full  fortnight  before  the  20th  Jan. 
These  subjects,  as  printed  on  the  placards,  were  as 
follows  :  ^*  The  Soul,  its  Nature  and  Destination  ;** 
"The  Character  and  Teachings  of  Christ— the 
former  defective,  the  latter  misleading  ;**  nnd  "  Bible 
Morality  and  BiUe  Science." 
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On  the  26th  Dec.  a  further  agreement  was  ei^tered 
into  between  pit.  and  deft,  for  the  hire  sand  use  of 
the  said  rooms  on  the  29th  Jan.  for  the  purpose  of 
giving  a  tea  party  and  ball  on  the  evening  of  that 
day,  and  also  of  the  delivery  of  lectures  on  Sun- 
day, the  8rd  Feb.,  in  connection  with  and  further- 
ance of  the  before-named  objects  of  the  said  society. 
Hie  def  (.*s  son  having,  upon  this  last-mentioned 
occasion,  inquired  of  the  pit.  as  to  the  nature  of  the 
proposed  lectures,  the  pit.  informed  him  of  the  titles 
or  headings  as  aboye,  of  those  which  were  to  be 
delivered  on  the  20th  Jan.,  to  which  no  objection  was 
Uien  made  by  the  son.  The  subjects  of  the  lecture  in- 
tended to  be  delivered  on  Sunday,  the^rd  Feb.,  were, 
"The  Sceptical  Tendency  of  Bishop  Butler's  Ana- 
logy,** '*The  Bible  shown  to  be  no  more  inspired  than 
any  other  Book,  with  a  Refutation  of  modem  Theories 
tiiereon,"  ''Catholicism,  Protestantism,  and  Secu- 
larism; which  contains  most  truth,  and  which 
is  best  calculated  to  benefit  Humanity  ?^  The 
placards  which  announced  the  lectures  and  the 
subjects  proposed  to  be  discussed  in  them  rere 
issued  and  posted  about  on  the  walls  in  the  neigh- 
bourhood a  fortnight  before  the  20th  Jan. 

On  Jan.  17th  the  deft,  sent  to  the  pit.  this  letter : 

fflr,— I  find  by  pabllo  placards  that  yon  have  announced  a 
meeting  for  (he  evenings  of  Jan.  20  and  Febi  3,  to  be  held 
in  Uie  above  rooms ;  as  the  rooms  in  qoestion  were  only  en- 
gaged for  the  mornings  and  afternoons  of  those  dates,  I  there- 
fore BOggest  the  desirability  of  withdrawing  such  announce- 
ment to  prevent  disappointment,  as  the  meetings  cannot  take 
place  in  these  rooms  in  the  evening. 

And  on  the  19th  Jan.  the  attorney  of  the  deft, 
wrote  and  sent  to  the  pit.  a  letter  informing  him 
that  the  proceedings  which  were  announced  to  take 
place  at  the  St.  Anne's  rooms  would  not  be  allowed, 
and  that  possession  of  such  rooms  would  be  refused 
Mm.  Nevertheless,  the  pit.  on  each  of  the  several 
days  on  which  the  use  of  the  said  rooms  had  been 
let  to  him  as  aforesaid,  went  to  the  rooms,  but  was 
refused  admission  thereto. 

In  answer  to  a  question  of  the  learned  Recorder,  the 
pit  stated  that  he  had  been  educated  in  the  Christian 
religion,  and  on  cross-examination  by  deft.'s  counsel 
he  stated  that  he  believed  in  a  future  state,  and  in 
some  but  not  all  of  the  doctrines  of  Tom  Paine.  The 
Recorder  directed  the  verdict  to  be  entered  for  the 
deft,  upon  the  first  and  third  counts  (which  were 
the  counts  alleging  breach  of  contract  to  let  the 
rooms  for  the  lectures),  giving  leave  to  the  pit.  to 
move  to  enter  the  verdict  for  himself  for  10/.  on 
each  of  such  counts,  being  the  damages  contin- 
gently assessed  by  the  jury  in  case  the  Court  of 
Ex.  should  be  of  opinion  that  the  pit.  was  entitled 
to  recover.  Upon  the  second  count,  which  related 
to  the  breach  with  reference  to  the  hiring  for  the 
tea  party  and  ball,  a  verdict  was  entered  for  the  pit. 
with  nominal  damages,  but  that  is  not  material  to 
the  present  case. 

Littler,  for  the  pit.,  now  moved  accordingly  for  a 
role  nisi  in  pursuance  of  the  above  leave. — ^The  def  t.*s 
plea  was  not  proved.  The  learned  recorder  was 
wrong  in  refusing  to  leave  the  question  to  the  jury, 
who  were  the  proper  tribunal  to  decide  whether  or 
not  the  purposes  for  which  the  rooms  were  hired  were 
blasphemous.  [Bramwkll,  B. — I  have  heard  it 
said  by  a  learned  judge  that  blasphemy  is  more  in 
the  manner  and  spirit  of  treating  the  subject  than 
in  the  aHual  matter  itself.]  Just  so.  In  2  Stark. 
Slsnd.  that  learned  writer,  after  stating  (p.  145), 
that  there  are  no  questions  of  more  intense  and 
awful  interest  than  those  concerning  the  relations 
between  the  Creator  and  his  creatures,  and*  that 
though,  as  a  matter  of  discretion  and  prudence,  it 
might  be  better  to  leave  the  discussion  of  such  sub- 
jects to  persons  qualified  by  education  and  office 
tor  the  purpose,  yet  that  any  man  has  a  right  not 
only  to  judge  for  himself,  bat  also,  legally  speaking. 


to  publish  his  opinions  for  the  benefit  of  others, 
goes  on  to  say  (pp.  146, 147),  that  'Mt  is  the  mis- 
chievous abuse  of  this  state  of  intellectual  liberty 
which  calls  for  penal  censure.  The  law  visits  not 
the  honest  errors  but  the  malice  of  mankind.  A 
wilful  intention  to  pervert,  insult,  and  mislead 
others  by  means  of  licentious  and  contumacions 
abuse  applied  to  sacred  subjects,  or  by  wilful  mis- 
representation or  artful  sophistry,  calculated  to 
mislead  the  ignorant  and  unwary,  is  the  criterion 
and  test  of  guilt."  So  here  the  intention  of 
the  pit.  was  for  the  jury.  But  that  could 
best  be  proved  by  the  lectures  themselves. 
The  placards  containing  the  heads  of  the  sub- 
jects of  the  lectures  were  not,  per  se,  proof  of 
any  intention  to  insult  or  nuslead.  The  language 
of  the  libel  in  Bex  v.  Waddington,  1  B.  &  C.  26,  was 
far  stronger  than  anything  appearing  in  these 
placards.  Again,  by  sect  2  of  the  58  Geo.  8, 
c.  160,  which  was  an  Act  passed  in  relief  of  the 
Unitarian  body,  the  provisions  of  the  9  &  10  Will.  3, 
c.  82,  s.  1,  so  far  as  they  relate  to  persons  denying 
the  Holy  Trinity,  are  repealed,  which  shows  that  it 
is  not  contrary  to  law  to  question  the  divinity  of 
our  Lord.  These  were  fair  matters  of  discussion, 
and  to  discuss  Uiem  in  a  temperate  manner  was  no 
offence  against  the  law.  The  decision  of  the  Privy 
Council  in  WilHams  v.  The  Bishcp  of  SaUthvary, 
9  L.  T.  Rep.  N.  S.  787 ;  2  Moo.  P.  C.  Cas.,  N.  8., 
857;  10  Jur.  N.  S.  406  (the  Essays  and  Reviews 
case),  may  be  prayed  in  aid  on  the  present  occasion, 
for  surely  if  it  be  permissible  to  clergymen  of  the 
Church  of  England  to  question  the  inspiration  of 
Holy  Scripture  or  any  part  of  it,  it  cannot  be 
blasphemy  in  the  pit.  to  do  so.  Moreover,  a  well- 
known  and  learned  writer  has  recently  published  an 
essay  raising  the  question  whether  the  Bible  was 
inspired  at  all,  yet  it  does  not  appear  that  he  has 
been  proceeded  against  for  blasphemy.  [Bramwell, 
B.— Is  not  the  9  &  10  Will.  8  still  in  force,  except 
so  far  as  Unitarians  are  relieved  by  the  58  Geo.  3  ? 
His  Lordship  also  referred  to  the  cases  of  Pearce 
and  another  v.  Bwoks,  in  the  Ex. ;  14  L.  T.  Bep. 
N.  S.  288  ;  85  L.  ^.  184,  Ex. ;  8  H.  &  C.  858 ;  and 
j^omby  V.  Cioae,  in  the  Q.  B.,  15  L.  T.  Rep.  N.  S. 
568 ;  L.  Rep.,  2  Q.  B.  158 ;  86  L.  J.  48,  Mag.  Cas.] 
Again,  the  defence  raised  by  the  plea  was  an  after- 
thought at  the  last  moment,  an^  was  not  the  reason 
given  by  the  deft,  ^ther  personally  or  in  his  letter 
to  the  pit,  and  it  was  not  equitable  to  raise  this  plea, 
which  manifestly  was  not  the  real  motive  operating 
on  ihe  deft,  at  the  time,  as  an  answer  to  pit's  claim. 

Kbllt,  C.  B. — I  am  of  opinion  that  it  would  be  a 
violation  of  duty  on  the  part  of  this  court  if  we  were 
to  allow  the  question  here  raised  to  remain  for  a 
single  moment  in  doubt.  The  question,  whether  a 
man  having  contracted  to  let  his  rooms  upon  a  con- 
tract in  general  terms,  and  afterwards  discovering 
that  the  rooms  are  about  to  be  used  for  the  purpose 
of  the  public  delivery  of  lectures,  or  of  a  lecture,  in 
support  of  the  proposition  that,  as  to  the  character 
and  teachings  of  Christ,  the  first  is  defective, 
and  the  latter  are  misleading,  that  is,  that  the 
character  of  our  Saviour  is  defective,  and  that 
His  teachings  are  misleading,  is  bound  to  permit 
his  rooms  to  be  used  for  such  purposes,  or 
whether,  upon  becoming  acquainted  with  the  pur- 
poses for  which  the  rooms  are  to  be  used,  he  may 
avoid  the  contract,  is  one  upon  which  I,  for  one, 
entertain  no  doubt  whatever.  Christianity  is  part 
and  parcel  of  the  law  of  this  country,  and  to  attempt 
by  reasoning,  or  by  the  delivery  of  a  lecture,  to  sup- 
port and  maintain  publicly  the  proposition  that  the 
character  of  our  Saviour  is  defective,  and  that  his 
teachings  are  misleading,  is  contrary  to  the  first 
principles  of  the  law  of  England.  Such  an  act  can- 
not be  done,  such  a  lecture  cannot  be  delivered  aQ4 
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The  Office  of  the  Judge  promoted  by  Adlam  v.  Colthubst. 
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supported  by  argument  or  by  reaaomng,  without 
blasphemy  and  impiety.  Under  these  circumstances 
I  do  not  hesitate  to  declare  that,  in  my  opinion, 
the  deft,  was  not  only  justified,  but  called  upon 
and  bound  b:r  the  law  of  this  country  to  do 
aJX  that  was  in  his  power  to  prevent  his  pro- 
perty or  his  premises  being  applied  to  any  such 
purposes.  It  has  been  contended  bv  the  learned 
eoimsel  for  the  pit.  that  this  was  not  the  real  motive 
which  actuated  tlie  deft,  in  refusing  the  use  of  his 
rooms  to  the  pit.  according  to  the  contract,  and  that 
the  evidence  showed  that  he  had  another  motive, 
and  that  the  alleged  motive  was  in  truth  a  mere 
excuse.  I  am  of  opinion,  whatever  may  have  been 
the  motive  which  actuated  him,  or  whatever  may 
have  been  his  object  or  purpose  in  the  course  whid^ 
he  ultimately  adopted,  that  it  was  open  to  him  by 
law,  at  the  very  last  moment  before  possession  of  hu 
premises  was  actually  taken  by  the  pit.,  to  refuse  to 
carry  out  the  contract  to  permit  ^e  pit.  to  have 
possession  of  the  rooms  under  it  for  the  purpose 
proposed,  upon  the  ground  that  such  a  purpose  was 
to  delif^er  a  lecture  in  support  of  the  proposition 
which  has  been  referred  to,  and  I  am  of  opinion, 
therefore,  that  there  ought  to  be  no  rule. 

Mabhk,  B.— I  am  quite  of  the  same  opinion, 
and  I  only  desire  to  protest  against  its  being  sup- 
posed that  our  decision  is  any  punishment;  it 
it  nothing  more  than  the  owner  of  the  property 
saying,  ''I  decline  to  let  my  rooms  to  you  for  such  a 
purpose ;"  and  that  is  no  punishment  to  anyone ;  it  is 
merely  the  exercise  by  a  man  of  his  right  with 
regard  to  his  own  property. 

Bramwelju,  B. — I  am  of  the  same  opinion,  and  I 
will  state  the  grounds  upon  which  I  am  of  that 
opinion.  I  think  the  pit.  wanted  to  use  these 
rooms  for  an  avowedly  unlawful  purpose,  because  it 
seems  to  me,  on  his  own  statement,  that  he  proposed 
to  use  them  for  a  purpose  in  opposition  to  the 
statute  9  &  10  Will.  3,  c.  32,  by  which  it  is  enacted. 
"  That  if  any  person  or  persons,  having  been  edu- 
cated in,  or  at  any  time  having  iraide  profession  of, 
the  Christian  religion  within  this  realm  "  (wliich  no 
doubt  was  the  case  here,  though  I  do  not  see  any 
particular  evidence  of  it,  but  it  was  assumed),  "  shall 
by  writing,  printing,  teaching,  or  advised  speaking, 
deny  any  one  of  the  persons  in  the  Holy  Trinity 
to  be  God,  or  shall  assert  or  maintain  that  there  are 
more  Gods  than  one,  or  shall  deny  the  Christian 
religion  to  be  true,  or  the  Holy  Scriptures  of  the 
Old  and  New  Testament  to  be  of  Divine  authority, 
and  shall,  upon  indictment  or  information  in  any  of 
His  Majesty's  courts  at  Westminster,  or  at  the 
assizes,  be  thereof  lawfully  convicted  by  the  oath  of 
two  or  more  credible  witnesses,  such  person  or 
persons  shall,"  &c.,  be  subject  to  certain  penalties. 
Now,  it  appears  perfectly  clear  that  the  pit.  pro- 
posed to  use  these  rooms  for  a  purpose  which  that 
statute  has  declared  to  be  unlawful,  because  by  his 
own  statement  he  proposed  to  show  that  the  charac- 
ter of  Christ  was  defective  and  his  teachings  erro- 
neous, and  he  also  proposed  to  show,  with  respect  to 
the  Holy  Scriptures,  that  they  were  no  more  inspired 
than  any  other  book.  Now,  that  being  so,  and  the 
purpose  for  which  the  rooms  were  to  l^  used  being 
unlawful,  if  the  deft,  had  known  it  at  the  time,  he 
clearly  would  not  have  been  bound  to  let  them,  be- 
cause, if  he  had  been,  he  would  have  been  in  the 
situation  pointed  out  by  my  brother  Martin  during 
the  argument,  that  is  to  say,  he  would  have  been  com- 
pelled to  fulfil  his  bargain  in  furtherance  of  an  illegal 
purpose,  and  then,  when  he  sought  to  recover  the  price, 
he  could  not  have  recovered,  because  it  was  done  in 
furtherance  of  such  illegal  purpose.  Therefore  it 
comes  to  this,  that  it  was  a  bargain  which  he  might 
have  been- flit  liberty,  had  he  known  the^  nature  of 


the  lectures  at  the  time,  to  have  refused  to  perforiL. 
I  am  also  of  opinion  that,  having  refused  to  fulfil 
his  contract,  he  might  justify  himself  on  any  ground 
that  occurred  to  him,  and  tlus  I  say  on  the  authority 
of  the  case  of  &>9ts»ood  v.  Barrow  and  others,  5  Sx. 
110 ;  19  L.  J.,  N.  S.,  22e,  Ex^  where,  in  an  action  for 
wron^ully  discharging  a  man,  the  defts.  pleaded  a 
plea  justifying  it  on  the  ground  of  the  pit.  having 
received  money  and  embezzled  it,  and  therefore 
they  discharged  him.  At  the  trial  it  was  proved 
that  the  pit.  had  misappropriated  the  defts.'  moneys, 
but  the  fact  of  such  misappropriation  was  not 
known  to  the  defts.  until  after  they  had  dischar^ 
the  pit.,  and  it  was  held  that  "  the  defts.  havmg 
a  justifiable  cause  for  discharging  the  pit.,  the 
learned  judge  was  wrong  in  leaving  it  to  the  jury 
to  say  whether  they  discharged  him  for  that  causey 
for  ^t  their  motive  and  intention  were  not  in  Issue 
under  the  replication  de  injuria ; "  and  I  think  there 
is  a  good  deal  of  justice  in  it.  Bolfe,  B.  in  that 
case  says:  "The  subject  may  be  illustrated  by 
what  was  said  in  Doe  d  DanieU  v.  Woodruffe, 
10  M.  &  W.  608— viz.,  *  Where  a  party  having  a 
right  of  entry  enters,  it  is  not  competent  for 
him  to  repudiate  any  rights  he  may  possess,  and  to 
say  that  he  has  entered  as  a  trespasser,  or  by  some 
other  than  his  real  title."'  The  truth  is,  and  the 
reason  is  apparent,  that  the  deft,  need  give  no 
reason  for  his  conduct.  He  might  simply  say,  "  I 
will  not  let  you  have  these  rooms."  "Why?* 
"  Well,  go  to  law  with  me  and  I  will  tell  you ;"  and 
then  he  might  give  any  reason  he  thought  fit.  Now 
it  appears  to  me  that  the  pit.  was  going  to  use  these 
rooms  for  an  unlawful  purpose,  and,  that  being  so, 
the  deft,  was  not  bound  to  let  him  have  them,  though 
he  did  not  know  the  purpose  for  which  the  pit.  was 
going  to  use  them.  It  was  like  the  case  I  have  men- 
tion^ of  Spotawood  V.  Barrow.  It  is  an  extraordi- 
nary thing,  but  people  cannot  understand  that  there 
may  be  a  thing  which  is  unlawful  in  the  sense  of 
being  suc^  that  the  law  will  not  lend  its  aid  to  enforce, 
or  punish  for  the  breach  of,  any  contract  entered  into 
with  respect  to  it,  and  yet  not  unlawful  in  the  sense 
of  being  criminally  punishable;  and  of  that  dis* 
tinction  the  cases  to  which  I  have  already  alluded 
in  the  course  of  Mr.  Llttler's  argument,  oi  Peorcsv. 
Brooks  in  this  court(U  L.T.  Bep.N.  S.  2BS ;  3oL.  J. 
13i,  Ex.),  and  Bombv  v.  Chse  in  the  Q.  B.  (15  L.  T. 
Rep.  N.  S.  563),  are  illustrations.  If  there  wenoot 
that  distinction  the  consequence  would  be  that, 
inasmuch  as  Uiere  is  no  penalty  that  I  know 
of  for  a  matter  which  I  do  not  want  more  pertioa- 
larly  and  distinctly  to  allude  to,  an  agreement 
between  persons  of  opposite  sexes  for  the  grossest 
immorality  would  be  perfectly  valid  in  a  court  of 
law.  For  these  reasons  I  think  we  should  refuse 
this  rule ;  and  I  am  glad  to  do  so  on  another  ground, 
namely,  that  the  perusal  of  the  pit's  placard«  most 
have  given  great  pain  and  offence  to  many  persons 
in  the  neighbourhood.  j^  ^j^^ 

Attorneys  for  the  pit.,  Duke  and  Gofftjfy  LotCf 

street,  Liverpool. 

' "  * 

COtTBT   OF  ABCHES. 

(CANTBBBUBY.) 
Reported  by  I>r.  Swabet,  Baniater-at-Law. 

Saturday,  Feb,  9,  1867. 

(Before  the  Bight  Hon.  Stbphbn  Iimaixctos, 

D.C.L.,  Dean.) 

The  Office  of  the  Judge  promoted  by  Adlax  v, 

COLTHIIKST. 

Decree  by  letters  of  request  against  one  churchwqnhHr^ 
Appearance  under  protest. 

Where  an  eochtiastioal  •fvfuoe  is  aUeged  agomt  a 
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pariMonerwhoia  also  charchwardenf  it  is  not  necessary 
to  make  his  ahckurchwarden  a  co^fl^    although 
from  tks  tenor  of  the  ckaroe  it  appears  Aat  the  aUsged 
offtHce  was  committed  in  his  official  capacity. 

TIm  was  a  question  arising  on  an  appearance 
under  protest  to  a  decree  by  letters  of  request  from 
the  Chancellor  of  the  Diocese  of  Bath  and  Wells. 

Hie  material  part  of  the  letters  of  request  (which 

were  set  out  in  the  decree)  was  as  follows : 

W1iere«8  it  has  been  nproaented  onto  us  on  the  part  and 
behalf  of  William  Adlam,  Eiq.,  an  Inhabitant  and  pftHshloiier 
of  the  parieh  of  Ohew  Magna,  in  the  county  of  Somenet,  fto., 
that  heie  deslroaa  of  iiutitatinff  prooeedlngs  egalnat  John 
0>tthnnt.  an  inhabitant  andpaiianloner  of  the  paneh  of  Chew 
Magna  aforeeald,  and  one  of  the  chnrohwardena  of  the  said 
parieh  within  our  Juriedtetion,  for  baring  during  the  monthe 
of  Aug.,  Sept,  end  Oct  1866,  deeecrated  the  churchyard 
attached  to  and  belonging  to  the  parish  church  of  Qiew 
Magna,  by  building,  or  cauaong  or  permitting  to  be  made,  with- 
oat  lawfni  aathority,  considerable  alterations  in  the  main  path 
leading  through  the  churchyard  from  the  north  gate  to  the 
south  door  of  the  church,  and  by  removing,  or  causing,  or 
permitting  to  be  removed,  without  lawful  authority,  part  of  the 
earth  of  anoh  ohnrchyard,  and  certain  remains  of  the  bodlee 
or  eorpeea  of  persons  theretofore  buried  or  deposited  therein, 
end  for  haying  depoeited.  Or  causing,  or  permitting  to  be 
deposited  such  earth  and  remains  as  aforesud,  in  a  meadow 
belonging  to  him  the  said  John  Oolthurst,  te. 

The  decree  proceeded : 

And  whereas  we  hare  accepted  the  said  letters  of  request, 
we  do  therefore  command  and  enjoin  you  jointly  and  severally 
to  oite,  or  eaoae  to  be  cited,  the  said  John  Golthurst,  and  enter 
an  appearance  personally,  or  by  his  proctor  duly  constituted, 
in  the  registry  of  our  said  court,  ftc.,  of  an,  Aa,  and  more 
especially  for  having  offended  against  the  laws  eocleeiastlcal 
by  desecrating  the  cnurchyard,  Ac,  in  manner  as  set  forth  in 
the  hereinbefore  recited  letters  of  reqeust 

To  this  decree  Mr.  Colthurst  appeared  under  pro- 
test, and  the  act  on  protest,  after  reciting  the  steps 
theretof(Mre  taken,  proceeded  thus : 

S.  At  Eaeter  last  1866,  Wm.  Fowler,  a  parishioner  and  in- 
habitant of  the  said  parish  of  Chew  Magna,  was  duly  re-elected 
churchwarden  of  the  said  parish  of  Chew  Magna ;  at  the  same 
ttme  Uie  said  John  Colthurst  was  duly  elected  as  churchwarden 
of  the  said  parish ;  at  the  same  time  George  Arter,  also  a 
parishioner  and  inhabitant  of  the  said  parish  of  Chew  Magna, 
was  also  appointed  a  churchwarden  of  the  said  parish,  but 
more  partiduarly  for  the  district  of  Bishop's  Sutton  in  the 
said  pariah. 

4.  The  said  Wm.  Fowler,  John  Colthurst,  and  Geoige  Arter 
have,  from  the  time  of  their  elections  as  churchwardens  of  the 
■aid  parish,  performed  the  duties  of  and  acted  as  such  chnrch- 
wanfens  of  the  said  parish,  and  are  so  doing  at  the  present 


Si  The  aforeeaid  citation  or  decree  having  issued  under  seal 
of  the  said  Arches  Court  against  the  said  John  Colthurst  alone 
as  one  of  the  churchwardens  of  the  said  parish,  is  null  and 
tarrattd  in  law. 

The  answer  to  the  act  on  protest  merelj  affected 
the  yaliditj  of  the  citation. 

Dr.  Deaney  Q.  C,  in  support  of  the  protest,  sub- 
mitted that  where  a  churchwarden  (ta  appeared  to 
be  the  present  case  from  the  whole  tenor  of  the 
proceedings)  was  called  in  question  for  anything 
done  in  his  official  capacity,  his  co-churchwarden 
ought  to  be  proceeded  against  in  the  same  suit, 
otherwise  it  leases  it  in  the  power  of  any  parishioner 
to  single  out  the  one  against  whom  he  may  have 
some  pique,  and  saddle  him  with  all  the  costs.  It 
is  believed  no  instance  of  proceeding  against  one, 
two,  or  more  churchwiurdens  can  be  produced.  He 
cited 

Walter  y.  Montague  and  Lamprdl^  1  Curt  258. 

The  QfieaCs  Advocate  (Dr.  Sioabey  with  him)  was 
not  called  on  to  answer. 

Dr.  LusuufOTON  said: — ^The  case  to  my  mind 
is  quite  clear.  A  parishioner,  who  is  also  church- 
warden Tand  I  think  the  appellation  is  merely  de- 
•criptive),  is  called  upon  to  answer  what  is  undoubtedly 
a  breach  of  ecclesiastical  law  if  the  facts  are  proyed. 
That  he  has  a  oo-churchwarden  cannot  affect  his  re- 
■ponsibility.    I  overrule  the  protest  with  costs. 

Tthbs  and  Son,  proctors  for  the  promoter. 
ToUtr  and  Soil,  for  the  party  cited. 


MA0IBTBATB&P  OOUBTS. 

CLEBEENWELL  POLICE  COUBT. 

Jan.  1867. 

(Before  Mr.  Cooks,  Police  Magistmte.) 

Beo.  v.  Tilxjb. 

Piiblic'hoiue'-'What  is  a  bond  fide  traotikr. 

Certain  drovers  attending  the  cattle-market  on  Monday^ 
Jremunted  the  dejt*s  house  for  refreshment  and  fraiu- 
actton  of  business.  Several  of  them  were  in  the  house 
on  Sunday,  Jan,  6,  during  the  prohibited  hours.  Two 
of  them  lived  within  a  short  distance  of  the  defies 
house,  had  been  employed  that  morning  in  driving  cattle 
from  the  wharf,  and  on  finishing  their  work  had  gone 
into  the  house  for  refreshment.  It  was  contended  that 
these  persons,  namnq  left  their  houses,  gone  to  the  wharf 
and  tcJeen  cattle  to  the  market,  were  traveBers: 

Held,  that  they  were  not  bond  fide  travellers  within  the 
meaning  of  the  Act. 

The  information  charged  the  deft  the  proprietor 
of  the  White  Horse  Hotel,  in  the  Metrqpolitan 
Cattle-market,  Islington,  with  keeping  open  his 
house  for  the  sale  of  spirits,  &c.,  within  the  pio* 
hibited  hours  on  Sunday,  Jan.  6. 

Besley  appeared  for  the  def t.| 

Police-inspector  William  Odell,  8aid:~Attwen^ 
minutes  to  twelve  o'clock  on  the  morning  of  tha 
6th  Jan.,  I  was  passing  through  the  cattle-market 
with  a  constable,  when  I  saw  a  man  coming  out  of 
the  side  gate  of  Mr.  Tilke*s  house  in  the  yard,  and  I 
also  saw  two  men  leave  the  side  door  of  the  house. 
The  man  who  was  just  coming  out  of  the  gate  sud- 
denly turned  round  and  walked  into  the  house  in  a 
hurried  manner.  I  followed  quickly  after,  and 
found  him  knocking  his  stick  on  the  counter.  I 
saw  seven  men  in  front  of  the  bar,  and  they  all  left 
the  house  in  a  hurried  manner.  I  asked  the  deft, 
who  those  men  were,  and  he  said  they  were  drovers. 
They  had  the  appearance  of  labouring  men,  and  not 
that  of  drovers.  I  then  went  into  the  parlour  and 
found  nine  men  there,  and  in  answer  to  my  question 
who  they  were,  Mr.  Tilke  said  they  were  lodgers. 
The  two  men  who  left  the  house  before  I  entered 
had  the  appearance,  one  that  of  a  slaughterman,  and 
the  other  that  of  a  labouring  man.  I  asked  Mr. 
Tilke  who  those  men  were  who  left  the  house,  and 
he  said  he  did  not  know  that  there  were  any,  but  if 
there  were  any  he  assumed  they  were  drovers.  With 
that  I  left  the  house.  I  visited  the  house  again  at 
twelve  o'clock. 

By  Mr.  Cooke. — I  visited  the  house  three  times 
altogether.  There  were  persons  in  the  parlour  on 
eadi  occasion,  who  Mr.  Tilke  said  were  lodgers. 

Cross-examined  by  Besl^.^1  visited  the  house  at 
twenty  minutes  past  eleven,  at  twenty  minutes  to 
twelve,  and  at  twelve  o'clock.  When  I  went  in  the 
second  time  I  am  sure  that  the  same  men  in  front  of 
the  bar  rushed  out.  I  did  not  see  any  vessel  or 
drinking  glass  in  any  of  their  hands.  There  were 
marks  of  pots  and  glasses  on  the  bar.  I  have 
summoned  the  deft,  for  Sunday  trading  three  times. 

Besley,  for  the  deft,  stated  that  the  deft's  house 
is  one  of  the  large  inns  in  the  new  Metropolitan 
Cattle-market  at  Islington,  belonging  to  the  corpo- 
ration of  the  city  of  London.  These  houses  are 
intended  chiefly  fur  the  accommodation  of  persons 
having  business  in  the  market.  Deft's  house  is 
principally  resorted  to  by  cattle  salesmen  and 
drovers,  the  former  of  whom  lodge  there,  usually 
coming  from  the  country,  some  on  Saturday  nights 
and  others  on  Sunday  mornings,  for  the  purpose  of 
inspecting  and  superintending  the  cattle  consigned 
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to  them  for  sale,  and  of  giving  neceseaiy  instruc- 
tions to  their  drovers  at  to  fetching  cattle  from  Uie 
wharves  and  lairs  to  the  markets  on  Sunday  for 
Monday's  market.  The  salesmen  usually  direct  their 
drovers  to  wait  upon  them  on  Sunday  mornings  for 
instructions  at  the  deft.'s  house.  He  should  show 
that  salesmen  were  compelled  to  transact  their  busi- 
ness on  Sundays,  as  the  market  commences  b^ore 
daybreak  on  Mondays,  and  most  of  the  cattle  come 
into  the  market  on'  Sunday,  or  rather  into  the  ad- 
joining lairs,  and  lie  should  contend  that  the  licensed 
houses  in  the  market  were  intended  expressly  for 
the  accommodation  of  the  drovers  and  salesmen.  He 
should  call  witnesses  to  confirm  the  statements  he 
had  made,  and  he  had  no  doubt  but  that  the  magis- 
trate, after  hearing  the  witnesses,  would  dismiss  the 
complaint. 

Mr.  Naylor,  ii  master  drover,  deposed  that  he 
resided  at  Walworth,  and  went  to  the  deft.'s  house 
eveiy  Sunday  to  see  his  employers,  and  the  drovers 
in  his  employ  had  to  come  to  him  to  get  instructions. 
On  the  morning  in  question  both  he  and  his  men 
had  been  to  the  Dublin  Whaxf  to  get  cattle  ofif  the 
boats,  and  had  driven  them  to  the  market,  and 
then  went  to  the  def  t.'s  house  and  had  some  bread 
and  cheese. 

Inspector  Odell  said  that  one  of  the  slaughtermen 
he  saw  leave  the  house  only  lived  a  short  distance 
from  the  deft.'s,  and  opposite  to  the  constable  who 
was  a  witness  in  the  case.  He  should  like  to  have 
that  person  summoned  to  give  evidence. 

In  answer  to  Mr.  Cooke,  Mr.  Kaylor  said  that  one 
of  the  drovers  engaged  in  driving  the  cattle  from 
the  wharf  resided  in  Maiden-lane,  within  a  few 
yards  of  the  market,  another  at  Walworth,  and  the 
other  at  Bethnal-green. 

Besietf  submitted  that  they  were  travellers,  and 
were  entitled  to  be  served.  The  recent  decisions  in 
the  Superior  Courts  were  in  his  favour.  The  drovers 
in  question — and  who  it  was  admitted  had  been 
served  with  necessary  refreshments — ^were  travellers 
within  the  meaning  of  the  Act,  and  even  if  it  had 
been  proved  that  the  man  who  resided  at  Maiden- 
lane  had  gone  to  the  house  and  had  been  served  with 
refreshment  beforo  he  started  to  the  Dublin  Wharf, 
he  should  contend  that  the  landlord  was  bound  to 
have  served  him.  It  was  absolutely  necessary  that 
men  employed  as  these  drovers  were  should  have 
proper  refreshment,  and  here  it  was  not  shown  to  be 
otherwise.  In  the  case  of  Taglor  v.  Humphries,  which 
was  taken  on  appeal  to  the  Court  of  Common  Pleas, 
the  Court  stated  that  the  intention  of  the  Legislature 
by  the  prohibition  was  to  promote  the  better  ob- 
servance of  the  Sabbath  in  general,  and  in  particular 
by  excluding  those  who  yielded  too  much  to  t^e 
attraction  of  the  public-house  from  their  accustomed 
haunts  to  bring  them  to  places  of  worship,  and  so  to 
IHiths  of  piety  and  virtue,  and  it  was  further  stated 
that  this  intention  of  the  Legislature  might  also  be 
in  part  promoted  by  inducing  resort  to  the  beauties 
of  nature  at  the  proper  season,  and  by  allowing 
wholesome  refreshment,  needful  for  the  more  com- 
fortable enjoyment  thereof.  It  could  not  be  con- 
tended here  that  those  drovers  had  gone  to  the 
deft.'s  house  for  tlie  purpose  of  sotting.  They  had 
{?one  there  on  legitimate  purposes  of  business,  and 
even  the  distance  they  had  travelled  rendered  them 
travellers  within  the  meaning  of  the  Act.  In  the 
case  he  liad  cited  Erie,  C.  J.  had  held  that  the  word 
*'  travellers  "  ought  to  be  construed  to  include  all 
who  arc  abroad,  either  from  a  desire  to  enjoy  coun- 
try sights  and  sounds,  or  from  any  motive  of  busi- 
ness or  pleasure  except  desire  for  excessive  drinking, 
and  that  any  supply  of  refreshment  needed  by 
reason  of  sudb  faring  abroad  ought  to  be  construed 
to  be  refreshment  for  a  traveller.   He  also  contended 


that  the  deft,  had  acted  bond  fide  in  this  case^  and 
that  the  onus  of  proof,  that  the  parties  served  wen 
not  travellers,  was  on  the  police,  and  remarked  thai 
Erie,  C.  J.  had  held  that  if  the  publican  believed* 
and  had  reason  to  believe  when  he  sullied  the 
drink,  that  he  was  supplying  refreshment  to  a 
traveller,  he  ought  not  to  be  convicted.  He  should 
contend  that,  whether  a  man  was  travelling  for 
business  or  for  pleasure,  the  innkeeper  was  bound  to 
serve  him.  In  the  case  of  Peaehe  v.  Cohum,  decided 
in  Uie  Court  of  Common  Pleas,  35  L.  J.,  N.  S^  118, 
the  app.  kept  a  public-house  outside  the  Seveooaks 
Railway  Station,  which  was  a  mile  from  Scvenoaks. 
On  Whit  Sunday,  after  the  arrival  of  several  ex- 
cursion trains,  and  before  half-past  twelve  in  the 
day,  several  persons  were  in  his  house  drinking ; 
two  were  Sevenoaks  persons,  but  the  only  evidence 
as  to  the  app.'s  knowledge  that  they  were  there  was 
his  remark  (upon  his  attention  being  called  to  them 
as  they  left)  that  he  was  not  aware  that  Sevenoaks 
persons  were  there.  The  Court  in  that  case  held 
that  the  justices  were  not  bound  to  convict  him  on 
a  charge  under  11  &  12  Vict.  c.  49,  s.  1,  for  having 
his  house  open  illegally. 

Mr.  Cooks  said:— The  summons  is  taken  out 
under  the  2  &  3  Vict.  s.  42,  and  under  that  section 
Mr.  Tilke  has  been  summoned  for  unlawfully  keep- 
ing his  house  open  for  the  sale  of  beer  otherwise 
than  for  the  refreshment  of  travelers  or  lodgers. 
The  facts  lie  in  a  small  compass.  The  def t.'s  house 
is  much  frequented  by  the  owners  of  cattle,  who 
arrange  with  their  drovers  to  meet  them  there  on 
the  Sunday  morning  to  receive  orders  for  the  Mon- 
day's cattle-market.  On  the  day  in  question  the 
police  entered  Uie  house  between  eleven  and  twelve 
o'clock,  and  found  several  persons  in  the  parlour, 
some  drinking  and  some  engaged  in  writing,  and  as 
the  police  have  made  no  point  of  that  I  may  take  it 
for  granted  that  they  were  lodgers,  and  as  such  had 
been  supplied,  and  so  far  as  that  is  concerned  no 
offence  has  been  committed.  But  at  the  same  time 
it  was  shown  that  there  were  seven  or  eight  other 
persons  at  the  bar,  and  it  was  endeavoured  to  be 
shown  that  they  hal  not  been  served;  but  when 
the  police  entered  the  barmaid  was  engaged  in  re- 
moving glasses  from  the  counter,  and  the  learned 
counsel  endeavoured  to  make  out  that  she  was  only 
clearing  up  the  bar,  and  making  preparations  for 
opening  the  house  at  one  o'clock.  That  clearly 
was  a  mistake,  for  upon  the  girl  being  put  into  the 
box  she  stated  that  she  had  served  ale  to  two  or 
three  persons  who  had  been  standing  in  front  of  the 
bar.  It  was  contended  that  those  persons  so  sup- 
plied at  the  bar  were  travellers  within  the  meaning 
of  the  Act,  they  being  drovers.  It  was  also  shown 
that  two  of  such  persons  lived  within  a  short  dis- 
tance of  the  pubUc-house,  and  that  they  had  that 
morning  been  engaged  in  driving  cattle  from  the 
Dublin  wharf,  and  had  on  their  work  being  ended 
gone  to  the  deft's  house  for  refreshments.  On 
behalf  of  the  deft,  it  was  contended  that  these 
drovers  should  be  designated  and  treated  as  tra- 
vellers, and  it  was  also  contended  that  it  was  neces- 
sary for  the  informer  to  make  out  the  exception,  as 
the  onus  of  proof  did  not  lie  with  the  deft.  It  was 
quite  clear  that  there  were  persons  at  the  bar  that 
could  not  be  considered  as  travellers.  I  am  bound 
to  say  that  the  cases  cited  by  Mr.  Besley,  and  to 
which  I  have  referred,  throw  a  very  great  light  on 
the  class  of  persons  who  should  be  considered  ^as 
travellers ;  and  had  it  not  been  for  the  very  high 
authorities  I  should  not  have  construed  tiie  word  so 
liberally  in  the  cases  of  Taylor  v.  Hianphretfs  and 
Peojche  v.  Cobncm.  1  consider  that  a  very  large  and 
liberal  interpretation  has  been  given  to  the  word 
"  traveller."  I  should  be  unwilling  to  go  one  step 
beyond  those  decisions,  whilst  there  continued  to 
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be  anj  such  offence.  Mr.  Beslej  contended  that  the 
droren  in  questioa  having  left  their  homes,  gone  to 
the  wharf,  and  taken  the  cattle  to  the  market,  were 
traTellers ;  but  I  am  clearly  of  opinion  that  they 
were  not  priTilesed  more  than  any  other  of  the 
pablici  and  that,  having  come  from  the  wharf  that 
morning,  and  finished  their  work,  they  coald  not, 
under  the  name  of  travellers,  go  to  the  def  t's  house 
and  seek  refreshments  before  the  lawful  hours  of 
opening.  They  should  have  gone  to  their  homes, 
and  the  fact  that  some  of  them  resided  in  the  neigh- 
boorhood  is  another  strong  reason  against  my 
coming  to  a  conclusion  that  they  were  bond  fide 
travellers.  Taking  into  consideration  all  the  cir- 
comstances  of  the  ca«e  I  must  inflict  a  high  penalty 
— K>ne  that  will  give  the  deft,  the  right  to  appeal ; 
and  of  the  two  I  would  rather  that  he  should  appeal, 
if  he  is  so  advised,  for  I  am  not,  as  I  have  before 
said,  willing  to  give  a  larger  interpretation  of  the 
word  "  traveller  *'  than  that  in  the  cases  cited.  As 
tiie  deft,  has  before  been  convicted  of  a  similar 
offence,  I  must  order  him  to  pay  a  penalty  of  4/L  and 
the  costs.  

GUILDHALL,  SHREWSBURY. 

(Before  the  Mayor  and  other  Justices.) 

Re  Hexry  Holcum  Hughes. 

Akhmue  Act,  9  Geo.  4,  c.  61—75  it  legal  to  transfer 
any  akhotue  licence  to  a  minor? 

At  a  special  session  for  transferring  alehouse 
licences,  held  at  the  Guildh^l,  on  Tuesday,  the  2nd 
April,  an  application  was  made  by  Mr.  Edwaixl 
Haghes,  a  wine  and  spirit  merchant,  to  transfer  his 
licence  to  his  son  Henry  Holcum  Hughes.  The 
usual  proof  was  given  of  the  service  of  the  notice, 
but  on  examination  of  the  parties  it  transpired  that 
the  son  to  whom  the  licence  was  proposed  to  be 
transferred  was  only  twenty  years  of  age. 

The  Bench  consulted  together  as  to  whether  they 
could  legally  transfer  the  licence  to  a  person  under 
twenty-one  years  of  age. 

Mr.  J.  H.  Edwards,  the  clerk,  was  appealed  to, 
who 'stated  that  the  authorities  were  silent  on  the 
point,  but  expressed  it  as  his  opinion  that  a  minor 
yas  not  a  fit  and  proper  person  within  the  meaning 
of  the  above  Act. 

Mr.  Keate.— What  we  want  to  know  is,  if  it  is 
legal  or  oot  to  do  so.  I  have  known  Mr.  Hughes' 
son  for  many  years,  and  there  is  not  a  more  fit  per- 
son to  carry  on  business  in  Shrewsbury. 

The  Applicant. — I  know  of  several  instances 
where  it  has  been  granted«to  an  infant. 

The  Mayob.— Where,  Mr.  Hughes?— In  North 
Wales,  and  I  believe  also  in  this  town. 

The  Mayob  intimated  that  he,  for  one,  should  be 
averse  to  license  a  minor. 

A  liengthened  discussion  then  took  place,  and 
there  being  difference  6f  opinion  as  to  the  legality 
of  snch  a  transfer,  it  was  proposed  by  Mr.  Stanton 
that  the  decision  of  the  Bench  should  be  adjourned 
so  as  to  enable  the  clerk  to  ascertain  what  really  the 
law  was  on  the  case.  The  Bench  directed  the  clerk 
to  obtain  counsel's  opinion. 

On  Tuesday,  April  23,  the  case  and  opinion  were  laid 
before  the  Bench ;  but  the  Mayor  said  that  he  had 
that  morning  received  a  letter  from  Mr.  Hughes 
stating  tiiat  he  wished  to  withdraw  his  application. 

The  Clerk  asked  permission  to  read  the  case  and 
opinion.  The  following  were  the  questions  sub- 
mitted for  counsel's  ojnnions,  and  the  joint  opinions 
of  the  Solicitor-General  and  Mr.  R.  £.  Turner 
thereon: 


''  Counsel  will  please  to  advise  the  magistrates 

''  Whether,  in  their  opinion,  a  minor  is  or  is  not  a 
fit  and  proper  person  to  be  licensed  within  the  terms 
and  meaning  of  the  Act  of  Geo.  4,  c.  61,  and  whether 
or  not  they  would  be  acting  legally,  and  on  a  sound 
interpretation  of  the  Act,  in  permitting  a  transfer  of 
the  licence  in  question  to  a  person  under  the  age  of 
twenty-one  years. 

*'  We  are  of  opinion  that  a  minor  is  not  a  fit  and 
proper  person  to  be  licensed  within  the  meaning  of 
the  Act,  and  that  the  magistrates  would  not  be  act- 
ing legally,  or  on  a  sound  interpretation  of  the  Act, 
in  permitting  a  transfer  of  the  licence  in  question  to 
a  minor.  **  John  B.  Karslake, 

"R.  E.  Turner. 

"  Temple,  April  6,  1867." 

Hvir.  Edwards  also  stated  that  he  had  letter?  from 
Mr.  Oke,  chief  clerk  to  the  Lord  Mayor,  and  the 
author  of  the  Synopsis,  &c.,  Mr.  Stone,  author  of 
the  Justices'  Manual,  and  other  justices'  clerks,  to 
the  same  effect.  Also  a  letter  from  the  Solicitors  to 
the  Inland  Revenue,  pointing  out  that,  under  7  &  8 
Geo.  4,  c.  63,  s.  20,  no  entry  under  the  Excise  Laws 
is  a  legal  entry  which  is  not  made  by  a  person  who 
has  attained  the  age  of  twenty-one  years. 


COUBT   OF    aXIEEN'S   BENCH. 

Reported  by  John  Thomfsok  nnd  T.  W.  Saukdsbs,  Esqn., 

Danisters-at-Law. 


Wednesday,  Nov.  21,  1866. 

Reg.  v.  Eidd. 

Clergy  —  Easter  offerings  —  Summary  jurisdiction   to 
recover^  ^hen  taken  away  by  denial  of  custom. 

An  Easter  offering  of  ^d.  from  housekeepers  was 
claimed  bif  custom,  and  summary  proceedings  under 
7^8  WilL  3,  c.  6,  «.  1,  were  taken  to  enforce 
payment : 

Held,  that,  the  justices  on  the  attorney  for  the  party 
sununoned  slating  before  thetn  that  the  custom  was 
bond  fide,  dispuUd  {there  being  nothing  to  show  that 
it  was  not  so)  ought  under  sect.  %.of  the  statute  to  have 
forborne  to  give  any  judgment  tn  tlie  matter;  oW 
that  therefore  an  order  made  by  them  after  such  an- 
nouncement of  the  defence  intended  was  bad. 

This  was  a  rule  to  quash  an  order  of  the  justices 
of  Preston  on  the  Rev.  George  Kidd,  to  pay  a  sum 
of  6^  for  Easter  dues  to  the  vicar  of  the  parish  of 
Preston. 

The  summons  was  issued  in  Sept.  1865,  and 
served  on  G.  Kidd,  a  dissenting  minister,  liying  in 
the  parish  of  Preston. 

In  pursuance  of  the  summons  the  deft,  attended 
by  his  attorney  Mr.  John  Bennett,  and  instructed 
him  to  object  to  the  jurisdiction  of  the  justices  to 
makb  an  order-  for  the  payment  of  such  sum  for 
Easter  dues  on  the  ground  that  he  denied  the 
legality  of  the  said  alleged  custom,  and  that  the 
said  justices  had  no  power  or  j^isdiction  to  try  the 
same 
In  this  affidavit  Mr.  Bennett  said  as  follows : 
That  he  attended  on  the  said  5th  Oct  last  on  behalf  of  the  said 
G.  Kidd  upon  the  justices  of  the  peace  for  the  said  borongh 
of  Preston  in  answer  to  the  said  summons,  and  on  that 
occasion  Jonas  Frith,  the  agent  of  the  said  vicar,  produced  a 
memorandum  partly  in  print  and  partly  in  writing,  of  which 
the  foUowhig  is  a  copy: 

Trinity  Ward— Saul-street 
The  Boy.  George  Eldd  47 

For  Emter  Dutty  1865.  d.     d. 

Housekeeper  •    ^\    ^\ 

Tradesman  not  housekeeper 2 

"Widow  or  widower  5 

Boarder,  lodger,  servant 1 

Communicant i> 

Arrears 

Total       «| 


362 


MAGISTBATES'  OAHBS. 


Q.B.] 


Reg.  V,  EioD. 


[Q.B. 


Yon  are  requested  to  pay  the  above  amount  to  the  collector 
Ml*.  Jonas  Frith,  30,  St  Peter'spaquare,  Preston. 

April  17th,  1885, 

J.  OwxN  Pabs,  Vioar. 

Notice.— Hours  of  attendance  every  night  from  six  to  eight 
o*clock. 

That  on  cross-examination  he  (the  said  J.  Frith)  stated  that 
he  had  caused  a  number  of  blank  forms  to  be  printed  by 
instructions  of  the  vicar  in  the  way  usual  at  Preston  in  such 
cases,  and  that  none  of  them  was  filled  in  with  ink  otherwise 
than  with  the  name  of  the  housekeeper,  and  the  amount  of 
6|d  demanded  against  the  first  item,  and  that  no  other  claim 
was  made  on  any  one  in  Preston  than  for  such  first  item. 

That  a  person  of  the  name  of  Thoa  Eastham  was  then 
called  for  the  vicar  and  swore  that  he  was  seventy-two  years 
of  age,  and  had  lived  at  Preston  all  his  life,  and  had  always 
paid  6ieL  aa  Easter  dues,  and  so  did  his  neighbours.  And  on 
cross-examination  he  verified  the  before-mentioned  printed 
form  as  the  one  usually  left  at  the  houses  of  housekeepers, 
but  said  he  knew  nothing  about  any  of  the  other  items  therein, 
nor  of  the  charges  relating  thereto,  except  that  he  had  once  pftid 
6dL  as  a  widower.  That  the  above  was  the  whole  of  the  pit's 
case. 

That  on  its  conclusion  he  (Mr.  Bennett)  stated  to  the  justices 
tiiat  he  was  instructed  to  deny  the  existence  and  legality  of 
the  custom  claimed,  and  had  a  list  of  twenty  or  thirty  wit- 
nesses to  disprove  lit  besides  the  objections  which  arose  on 
cross-examination,  but  as  the  said  justices  had  no  power  by 
law  to  try  the  validity  of  such  custom,  he  should  not  go  into 
evidence  as  the  legality  of  the  custom  was  denied,  and  the 
justices  having  no  power  to  try  it  they  were  bound  to  dismiss 
the  summons. 

That  no  objection  was  raised  against  the  course  pursued  by 
him,  but  the  Chairman  invited  him  to  try  the  question  he  had 
raised  by  appeal  to  quarter  sessions,  which  he  (Mr.  Bennett) 
pointed  out  ne  could  not  do  without  admitting  their  jurisdic- 
tion, which  was  the  very  thing  in  dispute.  He  also  called  their 
attention  to  the  views  which  Abbott  0.  J.  took  of  the  Act  in 
Bex.  V.  Jtffrt^  1 R  &  C.  604. 

That  the  said  justices  ultimately  decided  that  they  had  juris- 
diction to  make  an  order  notwithstanding  the  denial  of  the  cus- 
tom, and  therefore  made  an  order  for  its  payment  with  coeta 

The  affidavit,  in  showing  cause,  set  forth  that  on 
the  5th  Oct.  last  the  Bey.  G.  Kidd  was  summoned, 
and  appeared  before  two  magistrates  of  the  borough 
of  Preston,  in  the  county  of  Lancaster,  for  nonpay- 
ment of  Easter  offerings  payable  to  the  vicar  of 
Preston.  That  the  case  was  heard  before  two  jus- 
tices of  the  borough  of  Preston.  That  Mr.  Bennett, 
solicitor,  of  London,  attended  on  behalf  of  Mr. 
Kidd,  but  Mr.  Kidd  was  desirous,  and  was  allowed, 
to  address  the  magistrates  on  his  own  behalf.  Also 
that  Mr.  Watson,  solicitor,  attended  on  behalf  of  the 
vicar.  That  Mr.  Bennett  in  this  matter  and  other 
causes  contended  that  the  magistrate  had  no  juris- 
diction, citing  the  case  of  Ayrion  v.  AObott,  18  L.  J. 
814.  That  the  said  G.  Kidd,  claiming  and  being 
allowed  to  address  the  magistrates  on  his  own 
behalf,  according  to  a  report  in  a  local  newspaper, 
said  as  follows : 

I  only  wish  to  state  to  the  bench  that  I  appear  here  in  obe- 
dience to  your  summons,  thinking  it  right  that  I  should  pay 
respect  to  the  civil  powers,  but  I  dispute  the  ecclesiastical 
daim  altogether.  I  have  never  paid  such  a  daim  as  that  in 
my  life;  my  forefather  before  me  never  paid  it  I  never  was 
in  a  church  during  service.  No  church  minister  ever  did  any 
service  for  me.  I  never  received  any  favour  from  any  church 
minister,  and  I  never  expect  to  receive  one ;  and  I  think  it  is  a 
hard  case  to  have  to  pay  d^d.  in  support  of  an  institution  which 
I  do  not  hold  to  be  good,  and  in  support  of  teaching  which  I 
believe  to  be  anti-scripturaL    This  is  simply  my  objection. 

That  the  said  justices,  during  the  sitting,  more 
than  once  asked  Mr.  Bennett  if  he  intended  to  offer 
any  evidence,  reminding  him  that  he  had  said  he 
Iiad  a  list  of  witnesses,  but  Mr.  Bennett  declined  to 
call,  and  did  not  call,  any  witnesses. 

That  the  justices  held  they  had  jurisdiction,  and 
made  the  order,  intimating  that  there  was  power  of 
appeal  against  their  decision  if  they  had  no  juris- 
diction. 

Another  affidavit  stated  that  on  the  5th  Oct.  1865 
G.  Kidd  appeared  upon  the  hearing  of  the  second 
complaint,  and  in  support  of  the  same  it  was  proved 
upon  oath  in  the  presence  of  the  said  Q,  Kidd  and  of 
his  said  attorney,  by  witnesses,  and  to  our  satisfac- 
tion, that  the  said  G.  Kidd  was  an  inhabitant  house- 
holder of  the  said  borough  of  Preston,  in  th&  parish 
of  Preston.  That  the  sum  of  ^d.  was  by  right  and 
custom  payable  by  and  due  from  him  to  the  said 


vicar  for  the  offerings,  oblations,  and  obventioai 
commonly  called  Easter  dues,  and  that  the  said  sam 
had  within  two  years  before  the  making  of  the  said 
complaint  become  due  and  payable  and  had  been 
duly  demanded  of  the  said  G.  Kidd  for  abov? 
twenty  days  before  the  time  of  the  making  of  the 
said  complaint,  but  that  he  had  neglected  and 
refused  to  pay  and  had  not  paid  the  same. 

That  the  said  J.  Bennett,  at  the  said  hearing,  in 
other  cases  for  the  recovery  of  Easter  dues  heud 
previously  to  the  hearing  of  the  said  G.  Kidd'a  case, 
argued  that  the  justices  had  no  jurisdiction  to  en- 
tertain the  matter,  stating  amongst  other  thinga 
that  he  did  not  intend  to  go  into  the  question  as 
to  whether  the  custom  was  a  good  one  or  a  bad  one, 
and  simply  for  the  reason  that  the  justices  had  uo 
jurisdiction  to  entertain  the  question ;  that  he 
denied  the  existence  of  the  custom  and  maintained 
it  was  a  bad  custom  in  the  eye  of  the  law,  and  he 
denied  that  the  justices  had  any  jurisdiction  to 
deal  with  the  case,  and  he  cited  two  authorities, 
Ayrton  and  another  v.  Abbott  and  another,  18  L.  J. 
815,  and  Rsx  v.  Jeffreys,  1  B.  &  C.  604,  as  deciding 
that  the  justices  had  no  jurisdiction.  And  he  gave 
no  reason  why  he  considered  the  custom  bad  beyond 
his  own  statement  that  he  disputed  the  validity  and 
uniformity  of  the  custom,  saying  he  could  bring 
forty  or  fifty  witnesses  at  a  proper  time  and  before 
a  proper  court  disputing  the  validity  and  uniformity 
of  the  custom. 

That  after  Mr.  Bennett's  argument  was  concluded 
the  attorney  on  the  other  side  was  heard  in  answer, 
af terwhich  the  justices  retired  to  consider  the  matter, 
and  returning  lo  court,  intimated  their  opinion  that 
the  case  of  Ayrton  v.  Abbott,  upon  which  Mr.  Bennett 
mainly  relied,  did  not  decide  that  they  had  no  juris- 
diction, but  it  decided  that  the  statute  of  Will.  3, 
being  the  statute  for  the  recovery  of  small  tithes, 
did  not  apply  to  mortuaries,  but  they  were  of  opinion 
that  the  said  statute  did  apply  to  Easter  dues,  and 
that  after  expressing  this  opinion  Mr.  Bennett  was 
asked  by  the  said  justices  if  he  intended  to  offer 
any  evidence,  and  he  was  reminded  that  he  had  said 
he  could  bring  a  number  of  witnesses,  but  the  said 
J.  Bennett  declined  to  caU  any  witnesses,  and  did  not 
call  any  witness  whatever,  or  offer  any  evidence. 

That  it  was  understood  the  same  line  of  defence 
was  to  be  considered  as  taken  in  all  the  causes  in 
which  Mr.  Bennett  appeared,  including  the  same 
decision  come  to  in  all  the  causes  except  in  one 
case,  which  was  not  substantiated. 

That  after  hearing  the  evidence  in  support  of  the 
case  against  the  said  G.  Kidd,  the  justices  were  of 
opinion  that  the  cases  cited  by  the  said  J.  Bennett  did 
not  affect  the  question  before  them,  or  the  subject- 
matter  of  the  said  complaint,  and  being  of  opinion 
that  no  evidence  was  given  or  offered  to  contradict 
or  alter  the  evidence  given  before  them  in  support 
of  the  said  complaint,  considered  that  the  objections 
raised  by  the  said  J.  Bennett  and  by  the  said  G. 
Kidd  were  not,  and  that  none  of  them  were,  sub- 
stantial or  bond  Jide  made,  and  were  of  opinion  that 
there  was  no  bond  ^fide  objection  to  the  claim  which 
was  made  on  behalf  of  the  said  vicar  of  Preston. 

Neither  of  the  justices  was  at  the  time  of  the 
making  of  the  said  complaint,  or  of  issuing  the  said 
summons,  or  of  hearing  the  said  complaint,  the 
patron  of  the  church  of  the  said  parish  of  Preston, 
nor  in  any  way  interested  in  the  offerings,  oblations, 
or  obventions  <rf  the  said  parish. 

The  7  &  8  Will.  3,  c.  (»  (an  Act  for  the  more 
effectual  recovery  of  small  tithes,  and  the  value  of 
them  where  the  same  shall  be  unduly  subtrscted 
and  detained,  where  the  same  do  not  amount  to 
above  the  yearly  value  of  40».  from  any  one  person), 
enacts  that  all  persons  shall  well  and  truly  set  out 
and  pay  all  small  tithes  and  compositions,  and  agree- 
ments for  the  same,  Ufitk  all  cffBrings,  oblations,  and 
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obventionfl  to  the  seyeral  rectors,  Ticars,  and  others 
to  whom  they  shall  be  due  in  their  seyeral  parishes, 
according  to  the  rights,  customs,  and  prescriptions 
commonly  used  within  the  said  parishes ;  and  for 
nonpayment  after  twenty  days  from  demand,  gires 
a  remedy  by  complaint  to  justices  of  the  peace  not 
being  interested  in  such  tithes,  offerings,  oblations, 
obrentions,  or  compositions. 

The  mode  of  proceeding  is  regulated  by  sub- 
sequent sections  in  the  Act. 

The  5  &  6  Will«  4,  c.  74,  s.  1,  extends  the  jurisdic- 
tion of  juatices  to  cases  where  the  amount  is 
under  lOL 

MeUish^  Q.  C.  and  Km/  showed  cause  against  the 
rule. — ^The  order  of  the  justices  was  right.  They 
had  jurisdiction,  under  7  &  8  Will.  3,  c.  6,  to  enter- 
tain the  complaint,  this  being  an  offering  payable 
by  custom :  (/Je^.  v.  HaiL,  L.  Rep.,  1  Q.  B.  632.) 
[Lush,  J. — It  has  been  held  that  a  mortuary  is  not 
within  the  statute:  Ajfrttm  y.  Abbott,  14  Q.  B.  1.] 
8  Burn's  Eccles.  Law,  36,  "Offering." 

Hayes^  Serjt.— The  ground  on  which  the  rule  will 
besupported  now  is,  that  the  existence  of  the  custom 
was  bond  fide  disputed.  [Cogkbubn,  C.  J.— If  there 
was  such  a  custom,  I  suppose  you  would  not  con- 
tend that  it  was  not  within  the  7  &  8  WilL  8, 
c.  6,  s.  1.]  On  that  point  I  should  rely  on 
Ayrton  y.  Abbott ;  a  mortuary  is  as  much  an  oblation 
or  obyentlon  as  an  Easter  offering.  [Cockburn, 
C.  J. — ^If  the  offering  exists  by  custom  it  seems  to 
come  within  the  very  words  of  the  Act.] 

MelluA. — As  to  the  second  point,  the  custom  being 
disputed,  does  that  oust  the  jurisdiction  of  the 
justices  within  sect.  8,  "where  any  person  com- 
plained of  shall,  before  the  justices,  insist  upon  any 
prescription,  &c.,  agreement,  or  title,  whereby  he  is 
to  be  freed  from  payment  of  any  such  dues,  &c.,  the 
justices  shall  forbear  to  giye  judgment  ?  "  Here  the 
justices  were  of  opinion  that  the  objection  was  not 
bond  fide  made. 

By  the  Court. — The  objection  was  made  by  a 
professional  man,  and  some  credit  should  have  been 
^yen  to  hia  objecting.  If  he  had  ipade  the  objec- 
tion on  oath,  what  difference  ought  it  to  haye  made  ? 
There  was  nothing  to  cast  any  doubt  upon  his 
statement,  that  the  custom  was  intended  to  be 
bond  fide  disputed,  and  the  justices  ought  to  have 
forborne  to  exercise  their  jurisdiction. 

^^^^  Buk  {dfaobtte. 

Monday,  Jan,  28,  1867. 

Bbg.  on  the  Prosecution  of  Groom  v.  The  Lord 
Mayor  of  Lokdom. 

HoWom  Valley  Improvement  Act  1864 — CompenMtum. 

The  12l8t  section  of  the  Lands  Clauses  Consolidation 
Act  1845  is  incorporated  with  the  Holhom  Valley 
Improvement  Act  1864  (27  ff  28  Vict.  c.  61,  heal). 
Therefore  a  tenant  from  year  to  year  of  premises 
required  for  the  purposes  of  the  last-mentioned  Act  is 
not  entitled  to  have  his  compensation  assessed  by  a  jury, 
but  such  compensation  in  cases  of  difference  can  oe 
determined  only  by  two  justices  as  provided  by  the 
above-mentioned  \2\8t  section. 

This  was  a  demurrer  to  a  return  to  a  mandamus 
directed  to  the  deft.,  commanding  him  to  issue  his 
warrant,  summoning  a  jury  to  assess  compensation 
to  the  prosecutor  under  the  Holbom  Valley  Improye- 
ment  Act  1864  in  respect  of  certain  premises  occu- 
pied by  the  said  Groom.  The  deft,  returned  that 
the  prosecutor  had  no  greater  interest  in  tiie  pre- 
misei  than  aa  tenant  firam  year  to  year,  and  i3M 


he  the  said  deft,  ought  not  therefore  to  summon  a 
jury.    To  this  return  the  prosecutor  demurred. 

By  sect  19  of  the  London  (City)  Improyement 
Act  1847  (10  &  11  Vict.  c.  280,  local),  it  is  enacted 
that  so  much  of  the  Lands  Clauses  Consolidation 
Act  1848  as  relates  to  the  purchase  of  land  other- 
wise than  by  agreement  shall  not  be  incorporated 
with  or  form  any  part  of  this  Act. 

By  sect.  21  it  is  enacted  that,  if  any  person 
interested  in  or  entitled  to,  or  by  the  Act  enabled 
to  sell  and  convey  any  lands  described  in  the  sche- 
dule to  the  Act,  or  any  share,  estate,  or  interest 
therein,  or  charge  thereon,  as  aforesaid,  or  any 
occupier  thereof  sustaining  loss,  injury,  or  damage, 
refuses  to  accept  satisfaction,  the  Lord  Mayor  is  to 
issue  his  precept  /or  impannelling  a  jury  to  assess 
the  compensation. 

By  sect.  5  of  the  Holborn  Valley  Improvement 
Act  1864  (27  &  28  Vict.  c.  61,  local),  it  is  enacted 
that  all  the  powers,  authorities,  restrictions,  &c 
contained  in  the  London  (City)  Improvement  Act 
1847,  except  sect.  19,  and  in  the  Lands  Clauses 
Consolidation  Act  1845,  except  the  part  of  the  last- 
mentioned  Act  with  respect  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement,  and 
in  the  Lands  Clauses  Consolidation  Acts  Amendment 
Act  1860,  are  to  extend  and  be  applied  to  this  Act 
with  reference  to  the  taking  of  lands,  &c,  except 
only  so  far  as  the  same  powers,  authorities,  restric- 
tions, &c.  are  repealed,  altered,  or  varied  by  or  are 
inconsistent  with  any  of  the  provisions  of  this  Act. 

By  the  Lands  Clauses  Consolidation  Act  1845 
(8  Vict.  c.  18)  s.  121,  it  is  enacted  that. 

If  say  aach  Unds  shall  be  in  tho  poflwasioa  of  any  penon 
having  no  greater  interest  therein  than  as  tenant  for  a  year, 
or  from  year  to  year,  and  if  aach  person  be  required  to  give  up 
possession  of  any  lands  so  occupied  by  him  before  the  expira- 
tion of  his  term  or  interest  therein,  he  shall  be  entitied  to 
Gompensatlon  for  the  value  of  his  unexpired  term  or  interest 
in  such  lands  .  .  and  the  amount  of  such  compensation 
shall  be  determined  by  two  Justices  in  case  the  parties  differ 
about  the  same,  Ae. 

The  question  raised  by  the  demurrer  was  whether 
or  not  the  prosecutor,  who  was  tenant  from  year  to 
year  of  certain  premises  required  for  the  purposes 
of  the  Holborn  Valley  Improvement  Act  1864, 
was  entitled  to  have  his  compensation  assessed  by  a 
jury,  or  was  restricted  to  having  it  determined  by 
two  justices  under  the  provisions  of  sect.  121  of  the 
Lands  Clauses  Consolidation  Act  1845. 

E,  Jamesj  Q.  C.  {Honyman  with  hirn)  appeared  for 
the  prosecutor  and  in  support  of  the  demurrer,  and 
contended  that  tiie  121st  section  of  the  Lands 
Clauses  Ck)nsolidation  Act  1845  was  not  incor- 
porated with  the  Holborn  Valley  Improvement  Act 
1864,  and  that  he  was  consequently  not  compelled  to 
have  his  compensation  determined  by  two  justices. 

Mettish,  Q.  C.  (^Hannen  with  him),  for  the  deft., 
argued  that  the  121st  section  is  incorporated,  and 
that  therefore  the  prosecutor  was  not  entitled  to 
have  his  compensation  assessed  by  a  jury. 

The  facts  and  arguments  sufficiently  appear  from 
the  following  judgment. 

Jan,  28. — Blackbubn,  J. — This  is  a  demurrer  to 
a  return  to  a  writ  of  mandamus.  It  appears  by  the 
suggestions  in  the  writ  that  Bobert  Groom,  the 
prosecutor,  was,  on  the  Ist  June  1865,  in  the  occu- 
pation of  a  warehouse,  part  of  the  lands  which  the 
corporation  of  the  dty  of  London  are  by  the 
Holbom  Valley  Improvement  Act  authorised  to 
take,  and  that  he  was,  and  continued  to  be,  occupier 
of  the  premises  until  the  13th  Dec.  1865,  and 
that  by  a  notice  dated  June  IS,  1865,  he  was 
informed  that  they  required  the  premises  for  the 
purposes  of  the  Act,  and  offered  to  treat  and  agree 
for  the  purchase  of  his  interest  therein,  and  for 
oonapquation  for  any  injury  or  damaso  tttstaiaed 
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by  him  in  consequence  of  the  execution  of  the  Act, 
and  required  possession  at  the  expiration  of  six 
months  froDi  the  date  of  the  notice,  as  b j  a  clause 
in  the  City  of  London  Improrement  Act  they  are 
entitled  to  do  so.  Mr.  Groom  gave  up  possession 
accordingly,  and  being  unable  to  agree  with  the 
corporation  as  to  the  amount  of  compensation, 
required  the  Lord  Mayor  to  issue  his  warrant  for 
summoning  a  jury  to  assess  the  amount,  which  he 
refused,  and  the  mandatory  part  of  the  writ  is  to 
command  him  to  issue  his  warrant  accordingly. 
The  return  is,  that  Groom  had  no  greater  interest 
than  as  tenant  from  year  to  year,  and  this  is 
admitted  by  the  demurrer.  If  therefore  the  com- 
pensation for  the  interest  of  a  person  with  no 
greater  interest  than  from  year  to  year  is  to  be 
assessed  by  a  jury  the  return  is  bad,  and  judgment 
should  be  for  the  Crown ;  but  if  the  compensation 
is  in  such  a  case  to  be  assessed  by  justices,  the 
return  is  good,  and  judgment  must  be  for  the  deft. 
The  question  comes  to  be,  therefore,  whether  the 
321st  section  of  the  Lands  Clauses  Consolidation 
Act  of  the  8  Vict.  c.  18  is  not  incorporated  in  the 
Holbom  Valley  Improvement  Act  1864.  That, 
again,  depends  oh  the  proper  construction  of  the 
fifth  clause  of  that  Act,  and  as  that  clause  is 
framed  as  incorporating  the  London  City  Improye- 
ment  Act,  with  some  alterations,  and  also  the  Lands 
Clauses  Consolidation  Act  1845,  with  an  obscurely 
framed  exception,  and  as  the  City  of  London  Im- 
proYemeut  Act  was  itself  framed  by  making  various 
new  enactments,  and  also  by  incorporating  the 
Lands  Clauses  Consolidation  Act  with  a  diflferently 
framed  exception,  it  is  impossible  to  construe  this 
section  without  reading  all  three  Acts,  and.  as  is 
to  be  expected  under  such  a  mode  of  legislation, 
we  find  that  the  provisions  of  the  Acts  are  not  in 
harmony,  but  that  it  is  difficult  to  read  them  toge- 
ther. We  are,  however,  bound  to  do  so^  if  possible, 
and  we  think  the  result  is,  that  sect.  121  of  the 
Lands  Clauses  Consolidation  Act  must  be  consi- 
dered in  force,  and  applicable  in  the  present  case, 
and  that  consequently  the  judgment  must  be  for 
the  deft.  The  Lands  Clauses  Consolidation  Act 
was  passed  to  make  a  joint  code  regulating  the 
manner  in  which  the  lands  might  be  taken  under 
the  authority  of  Parliament,  and  compensation 
made  for  injuries  occasioned  by  what  was  thus 
legalised  by  the  Legislature;  and  we  think 
that,  in  construing  any  Acts  of  Parliament 
passed  since  that  Act,  we  ought  to  suppose 
that  the  Legislature  intended  ^o  follow  this 
code,  except  where  by  the  express  language  of 
the  special  Act,  or  by  necessary  intendment  from 
its  provisions,  it  appears  that  the  intention  of  the 
Legislature  was  in  some  particular  to  depart  from 
that  joint  code  and  substitute  something  else.  Now 
the  Legislature  have,  with  a  view  to  facilitate  the 
incorporation  of  the  whole  or  parts  of  the  code  with 
any  special  Act,  headed  different  sets  of  the  clauses 
in  the  Lands  Clauses  Consolidation  Act,  which  in 
the  language  of  the  Act  form  an  enactment  with  dif- 
ferent headings,  and  have  by  sect.  5  enacted  that 
each  set  of  clauses  may  be  incorporated  by  describing 
them  as  the  clauses  of  the  Act  referring  to  the  matter 
in  the  words  introductory  to  the  enactment  intended 
to  be  incorporated.  Amongst  these  enactments  is 
one  including  the  clauses,  sect.  IG  to  sect.  B8  inclu- 
sive. The  words  introductory  to  this  enactment 
are,  "  And  with  respect  to  the  purchase  and  taking 
lands  otherwise  than  by  agreement.''  But  though 
the  clauses  imder  this  introductory  heading  all  do 
refer  to  purchasing  and  taking  of  lairds  otherwise 
than  by  agreement ;  they  are  not  by  any  means  the 
only  clause  that  do  so  refer.  The  clauses  with  res- 
pect to  the  purchase-money  or  compensation  coming 
to  persons  having  a  limited  interest,  or  prevented 
firom  tieatiog,  or  not  makiiig  title,  sects.  69  to  80, 


are  all  applicable  to  cases  in  which  the  lands  can  be 
taken  by  agreement,  so  are  many  of  those  lelatiog 
to  the  conveyance  of  lands,  sects.  81  to  88.    So  are 
many   of  those   relating   to   the  entry  on  lands 
by  promoters,  sect.  84,  and  so  on ;  and  with  regard 
to  lands  subject  to  mortgage,  sects.  108,  &c.    "  And 
with  respect  to  lands  chiurged  with  any  rent,  surface 
rent,  charge,  or  chief  or  other  payment  or  incum- 
brance not  hereafter  provided  for."    Sect  115,  &c. 
And  to  come  nearer  to  the  particular  section  on 
which  the  present  question  turns,  the  enactments 
with  respect  to  lands  subject  to  leases  comprise 
four  clauses,  of  which  the  two  first,  namely,  sect. 
119  and  sect.  120,. apportion  the  rents  and  covenants 
and  conditions  where  part  only  of  a  leasehold  is 
taken.    They  are  no  doubt  applicable  and  conve- 
nient where  there  is  an  agreement,  as  in  such  a  case 
they  obviate  the  necessity  of  providing  for  this 
object  in  the    agreement,  and    are  indispensable 
where  the  lands  are  taken  otherwise  than  by  agree- 
ment ;  and  the  clauses  immediately  following,  sects. 
121  and  122,  are  only  applicable  in  cases  where 
there  is  no  agreement.    Now  in  the  first  of  the 
special  Acts  at  present  before  us,  the  London  City 
Improvement  Act   1847  (10  &  11  Vict.  280),  the 
draftsman  has  chosen  to  deviate  from  the  mode 
given  by  the  Lands  Clauses  Consolidation  Act  for 
incorporating  parts,  of  that  Act    It  is  enacted  by 
the  1st  section,  ''That  the  Lands  Clauses  Consolida- 
tion Act  1845,  so  far  as  the  provisions  thereof  arc 
not  expressly  varied  by  or  excepted  from  this  Act, 
shall  be  incorporated  with  and  form  part  of  this 
Act."     And  by  sect.  lU,   ''That  so  much  of  the 
Lands  Clauses  Consolidation  Act  1845  as  relates  to 
the  purchase  of  land  otherwise  than  by  agreement, 
shall    not    be   incorporated   with    or   form    part 
of    this    Act."     Then   follow   clauses,    no    doubt 
intended    to    be    substitutes   for   the    portion   of 
the  Lands  Clauses  Consolidation  Act  1845  thus  ex- 
cluded from  the  Act,  and  to  be  read  along  with  the 
portion  of  the  Lands  Clauses  Consolidation  Act 
1^45  incorporated  with  it.    It  is  to  be  observed  that 
in    sect.  19  of  the  City  of  London    Improvement 
Act  the  words  used  for  the  purpose  of  describing  an 
exception  are  not  precisely  those  used  in  the  intro- 
ductory words  to  the  enactment,  comprising  clauses 
16  to  68  in  the  Lands  Clauses  Consolidation  Act 
184^,  which  were  inserted  in  the  latter  Act  for  the 
purpose  of  facilitating  incorporation,  the  words  used 
being,  in  fact,  those  printed  as  a  side-note  on  the 
margin  of  the  latter  Act;  but  we  can  have  very 
little  doubt  that  it  was  intended  to  express  the  same 
thing,  and  that  in  the  Holbom  Valley  Improvement 
Act,  sect.  5,  sect.  19  of  the  City  of  London  Improve- 
ment Act  is  excepted  from  the  general  incorporation 
of  the  Act  with  the  Holbom  Valley  Improvement 
Act  for  the  purpose  of  inserting  the  incorporation  of 
the  Lands  Clauses  Consolidation  Act  1845,  with  an 
exception  of  part  of  it,  which  exception  is  contained 
in  words  more  nearly  approaching  to  those  used^  ui 
the  5th  section  of  the  Lands  Clauses  Consolidation 
Act  1845  than  those  in  the  19th  section  of  the  City 
Improvement  Act.    We  think  that  the  effect  is  that 
the  Lands  Clauses  Consolidation  Act  1845  is  incor- 
porated both  in  the  London  City  Improvement  Act 
1847  and  in  the  Holborn  Valley  Improvement  Act 
1864,  with  the  exception  of  the  clauses  from  IG  to 
GS,  both  inclusive.     The  words  used  might  possibly 
be   strained  to  bear  the  sense  that  all  clauses  iu 
the  Lands  Clauses  Consolidation  Act  1845  which 
in  any  way  bear  upon  the  subject  of  affecting  lands 
otherwise  than  by  agreement  are  to  be  excluded ; 
but  if  this  construction  is  put  upon  the  Act,  many 
clauses  imder  other  heads  than  that  which  intro- 
duces the  clauses  16  to  68  must  be  excluded  though 
almost  indispensable  for  the  working  of  such  ao 
Act,  but  yet  no  substitute   is  provided   for  that 
in  the  special  Act.    We  think  therefore  that  we 
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mast  read  the  enactments  of  the  special  Act  here  as 
if  they  in  terms  re-enacted  the  other  clauses  of  the 
Lands  Clauses  Consolidation  Act  1845,  including 
this  section  121.    This  is  not  absolutely  decisive  of 
the  question,  for  the  enactments  of  the  special  Act 
are  such  as  to  show  that  it  was  the  intention  of  the 
Legislature  to  use  such  a  scheme  as  must  exclude 
the  121st  section.  That  intention  must  prevail.  It  is 
true  that  the  special  Act  enacts  l^t  the  Lands 
Clauses  Consolidiition  Act  1845.  so  far  as  the  pro- 
visions thereof   are   not   expressly  varied   by  or 
excepted  from  this  Act,  shall  be  incorporated  with 
and  form  part  of  this  Act,  but  we  do  not  think  that 
this  renders  express  words  indispensable  to  show  an 
intention  to  exclude  enactments  which  might  have 
been,  it  may  be  by  inadvertence,  in  terms  incor- 
porated in  the  Act.    Thus  much,  however,  we  may 
say,  that  it  is  not  enough  that  the  words  of  the 
special  enactments  are  not  aptly  chosen,  so  as  to  be 
in  harmony  with  the  enactments  in  terms  incorpo- 
rated with  the  Act ;  nor  is  it  even  enough  that  the 
language  of  the  special  enactments  is  so  incongruous 
wi&  the  incorporated  enactments,  as  to  show  that  the 
person  who  prepared  them  had  forgotten,  or  perhaps 
had  never  known,  what  these  incorporated  enactments 
were.    It  must  go  as  far  as  this,  that  the  special 
enactment  shows  that  the  Legislature  intended  to 
exclude  an  enactment  which,  by  an  accident  not 
unlikely  to  occur  in  this  mode  of  legislation,  they 
have  inadvertently  incorporated  contrary  to  what 
they  intended.    Now,  the  enactments  in  the  London 
City  Improvement  Act  1847,  beginning  with  sect.  20, 
are  not  artistically  prepar^,  and  their  wording  is 
not  such  as  to  harmonise  with  the  sections  of  the 
Lands  Clauses  Consolidation  Act  1845 ;   but  they 
may  well  be  read  together,  with  the  exception  of  the 
22nd  clause  of  the  City  of  London  Improvement 
Act.     The  provisions,   with   that    exception,  are 
terms  generally  relating  to  all  interests  in  land,  and 
all  occupiers,  and  they  enact  in  general  terms  that 
the  compensation  shall  be  assessed  by  a  jury,  sum- 
mooed  according  to  the  special   Act.    These  are 
substitutes  for  the  clauses  from  16  to  68  in  the 
Lands  Clauses  Consolidation  Act  1845,  which  also 
in  general  terms  enact  that  the  compensation  for  all 
interests  in    land  (words    certainly   sufficient   to 
include  the  interest  of  a  tenant  from  year  to  year, 
shall  be  assessed  by  juries  under  that  Act.    The 
121st  section  of  the  Lands  Clauses  Coasolidation 
Act  1845  comes  by  way  of  proviso,  talking  out  of 
the  previous  general  enactment  providing  for  every- 
thing a  particular  branch  for  which  it  makes  a  par- 
ticular provision.  This  is  the  properoffice  of  a  proviso 
as  distinguishable  from  an  exception,  and  sect.  121 
may  as  well  stand  for  a  proviso  on  the  enactments 
in  the  London  City  Improvement  Act,  as  on  those 
under  the  head,   '*With  respect  to  purchasing  and 
taking  of  land  otherwise  than  by  agreement,'' in  the 
Lands  Clauses  Consolidation  Act.    Sect.  22  of  the 
London    City  Improvement  Act   is,  however,  no 
doubt,  so  worded  as  to  create  an  incongruity.    It  is 
plain  that  the  framers  of  it  thought  that  all  com- 
pensation to  occupiers  of   land  taken  was  to  be 
assessed  by  a  jury,  either  forgetting  or  never  being 
aware  that  the  121st  section  of  the  Lands  Clauses 
Consolidation  Act  1845  was  incorporated  with  the 
London  City  Improvement  Act,  and  if  there  should 
arise  a  case  in  which  an  occup^  whose  interest  is 
not  greater  than  that  of  tenant  from  year  to  year, 
wishes  to  keep  part  of  the  premises,  and  the  corpo- 
ration do  not  wish  to  take  the  whole,  and  yet  the 
parties  cannot  agree  on  the  amount  of  compensation, 
the  difficulty  may  arise.    It  is  not  likely  that  such 
a  case  will  occur,  but  when  it  does  it  must  bo  dealt 
with.    It  is  enough  to  say  now  that  such  an  incon- 
gniity  does  not  amount  to  exjiress  variation  or  ex- 
ception of  the  clause  121  from  the  general  enact- 
iB^t)  and  confequently  it  does  not  affect  the  present 


question.    We  think,  therefore,  that  the  return  is 
good,  and  that  judgment  must  be  for  the  deft. 

Judgment  for  the  defl. 
Attorney  for  the  prosecution,  R,  S,  Gregson, 
Attorney  for  the  deft.,  T,  J.  Nelson. 

Tuesday,  Jan,  22, 1867. 

Hoofer  r.  Lake. 

Covenant  running  with  the  kmd-^Right  to  kiU  game—' 
Obligation  on  leased  sport  to  preserve  game, 

C.  demised  to  defl.  a  right  and  licence  to  kill  and  take 
game  over  certain  lands,  with  the  use  of  a  cottage 
thereon  for  a  keeper.  The  lessee  covenanted  to  leave 
the  estate  as  well  stocked  with  game  as  it  was  at  the 
commencement  of  the  term : 

Held,  that  the  covenant  ran  with  tlie  land,  and  that  the 
assignee  of  the  reversion  could,  in  his  own  name,  sue 
deft,  for  a  breach  of  it. 

Declaration : 

For  thftt  F.  P.  Osmpbell  being  Beised  and  possessed  of 
certain  lands  and  hereditaments  for  the  term  of  his  life,  by 
deed  granted  and  demised  to  the  deft,  the  exolasive  right  and 
Uoencejto  shoot,  kill,  and  take  game,  coneys;  and  other  animals 
and  fowls  which,  according  to  the  laws  then  in  force,  were 
denominated  '''game,'*  upon  and  from  the  Bc4d  lands  and 
estates,  being  in  the  several  parishes  of  Kingsdown,  Shoreham, 
Famlngham,  and  Wrotham,  in  the  county  of  Kent,  together 
with  the  use  of  a  cottage  on  the  lands  for  the  occupation  of  a 
keeper,  to  hold  and  enjoy  such  right  and  licence,  and  the  use 
of  such  cottage,  from  the  day  and  year,  Ac.,  until  the  81st  Jan. 
18A9,  at  the  rent  of  la  if  demanded;  and  thereafter  for  the 
term  of  seven  years  at  the  yearly  rent  of  180/,,  free  from  all 
deductions  whatsoever;  and  the  deft,  thereby  covenanted 
with  the  said  F.  P.  Campbell,  his  executors,  administrators, 
or  assigns,  as  follows :  that  he  the  deft  would  pay  such  yearly 
rent  of  ISO/,  at  the  times  and  in  the  manner  aforesaid  without 
any  deduction,  that  daring  all  such  term  he  would  keep  at  the 
least  one  fit  and  proper  person  employed  on  the  estate,  to  be 
approved  by  the  said  F.  P.  Campbell,  for  the  sole  purpose  of 
keeping  and  preserving  the  game  thereon,  and  that  at  the  end 
of  the  term  &  would  leave  the  estate  as  well  stocked  with 
game  in  all  respects  as  the  same  then  was. 

Averments  of  entry  by  the  deft,  that  the  said 
F.  P.Campbell  afterwards,  and  during  the  said  term, 
by  deed  granted  and  assigned  his  reversion  of  and 
in  the  said  lands  and  hereditaments  to  the  pits,  to 
hold  to  them  for  100  years  if  the  said  F.  P.  Camp- 
bell should  so  long  live. 

Breaches :  (1),  nonpayment  of  rent ;  (2),  that  the 
deft,  did  not,  at  the  end  of  the  said  term,  leave  the 
said  estate  as  well  stocked  with  game  in  all  respects 
as  the  same  was  at  the  time  of  making  the  said 
grant  and  demise,  but  therein  wholly  failed  and 
made  default. 

Demurrer  to  the  declaration. 

H.  Gijffard,  Q.  C,  in  support  of  the  demurrer.— 
This  is  an  action  in  the  name  of  assignees  of  the 
reversion,  and  it  is  submitted  that  it  will  not  lie. 
First,  this  is  not  a  demise,  but  only  the  grant  of  a 
licence  to  kill  game  and  use  the  cottage.  No  interest 
in  the  land  is  demised.  The  covenant  is  a  collateral 
one,  and  does  not  run  with  the  land.  It  falls  within 
the  third  resolution  in  Spencer*s  case,  1  Sm.  L.  Cas. 
22.  It  is  in  reality  nothing  more  than  a  personal 
covenant  that  other  birds  and  game  shall  be  on  the 
land  at  the  end  of  the  term :  (  Wood  and  Foster's 
case,  Leonard,  42.)  [Cookburn,  C.  J.- The  estate 
becomes  more  valuable  from  the  stock  of  game  upon 
it.  Is  it  not  a  profit  arising  from  the  land  ?  Lush,  J. 
referred  to  Tatem  v.  Chaplin,  2  H.  Bl.  138.]  The 
increased  value  of  the  land  does  not  proceed  from 
the  land  itself.  [Blackburn,  J.— The  principal 
thing  covenanted  to  be  done  is  upon  the  land  itself, 
viz.,  the  keeping  up  the  stock  of  game  thereon.] 

Hayes,  Serjt.  contra.— The  demise  is  of  an  incor- 
poreal right  to  be  exercised  upon  the  land.    The 
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third  resolution  in  Spencer's  case  is  not  applicable. 
In  Bally  v.  WeUa,  8  Wils.  25,  a  corenant  that  the 
lessee  of  tithes  would  not  let  any  of  the  farmers  of 
the  parish  have  any  part  of  the  tithes  was  held  to 
run  with  the  tithes,  and  to  bind  the  assignee.  In 
Mcartyn  v.  Williams,  1  H.  &  N.  817,  there  was  a 
demise  of  leaye  to  dig  clay  in  lands,  and  to  make 
necessary  adits  and  buildings  for  working  the  clay, 
and  the  lessee  covenanted  to  keep  the  buildings  in 
good  repair,  and  it  was  held  that  the  corenant  to 
repair  ran  with  the  reversion : 

Wickham  v.  Hawker,  7  M.  &  W.  68 ; 

Earl  of  Effremont  v.  Keen,  2  Jones  Ir.  Bep.  807. 

GooKBUBN,  C.  J.  —  I  am  of  opinion  that  our 
judgment  should  be  for  the  pit.  This  covenant 
clearly  runs  with  the  land :  it  is  a  grant  of  an  in- 
corporeal hereditament;  and  in  the  grant  is  con- 
tained the  covenant  upon  which  the  action  is  brought 
namely,  that  the  deft,  should  leave  the  estate  as  well 
stocked  with  game  in  all  respects  as  it  was  at  the 
commencement  of  the  demise.  The  keeping  up  the 
stock  of  game  makes  the  estate  more  valuable  to  the 
.owner,  and  it  is  not  a  -mere  personal  covenant.  It 
relates  to  the  land  and  affects  its  value,  and  I  have 
no  doubt  that  such  a  covenant  is  one  that  runs  with 
tiie  land. 

Blackburn,  J. — I  am  of  the  same  opinion.  By 
the  deed  an  incorporeal  hereditament  is  granted, 
and  the  grantee  covenants  in  the  same  instrument 
that  he  will  leave  the  estate  at  the  end  of  the  term 
as  well  stocked  with  game  as  it  was  at  the  com- 
mencement. Martyn  v.  Williams  shows  that  such  a 
covenant  is  one  that  runs  with  the  land,  and  it 
is  difficult  to  conceive  a  covenant  that  more  nearly 
touches  the  land  than  one  like  this.  The  game  can 
only  be  preserved  by  looldng  after  it  upon  the  land : 
it  is  a  benefit  to  no  one  but  the  owners  of  the  land. 
I  therefore  think  our  judgmentshould  be  for  the  pit. 


LviH,  J.  concuned. 


Judgment  for  the  ph. 


Tkunde^,  Jan.  81, 1867. 

Bift.  V.  The  Makohbster,  Sheffield,  and 
LmcoLNSBiRE  Railway  Ck>MPANY. 

IntereMted  nirttos— iVoftire  of  disqualifying  interest — 
Shareholder  in  a  raihoay  company, 

JT.  raihoay  company  was  authorised  by  statute  to  make 
a  line  of  railway,  and  by  a  subsequent  statute  two 
other  railway  companies,  A.  and  B.,  were  enabled  to 
acquire  an  interest  in  such  line  of  railway  by  payment 
by  each  of  them  of  one-third  of  the  expenditure.  The 
JC.  railway  company  had  issued  their  warrant  to  the 
sheriff  of  L.  to  summon  a  jury  to  assess  compensation 
to  S.  for  land  required,  and  the  inquisition,  verdict, 
and  judgment  had  taken  place  thereon.  Afterwards 
S.  discovered  that  the  sheriff  was  a  shareholder  in  the 
B.  raUway  company,  but  at  the  time  of  inquest  taken 
the  A,  ana  B.  companies  had  not  paid  their  third,  nor 
acquired  any  direct  interest  under  the  statute : 

Held,  that  the  sheriff  was  not  disqualified  from  holding 
the  inquest  by  virtue  of  sect.  89  of  the  Lands  Clauses 
Act. 

Rule  nisi  to  set  aside  an  inquisition,  verdict,  and 
judgment  taken  before  the  sheriff  of  Lancashire, 
touching  Lord  Sefton's  claim  to  compensation  for 
lands  taken  by  the  company. 

The  facts  are  sufficiently  stated  in  the  judgment. 

J.  A.  RusseU  (Edwards  with  him)  showed  cause 
against  tibe  rule. — The  sheriff  was  not  disqua- 
lified at  the  time  the  inquest,  &c.,  were  taken. 
AlUiongh  he  was  then  a  shareholder  in  the  Midland 


Railway  Company^  that  company  had  then  no  direct 
interest  in  the  def  ts.'  new  line.  Their  interest  was 
only  contingent  upon  the  performance  of  certain 
conditions,  and  might  never  have  become  vested. 
This  was  not  such  an  interest  as  disqualified  the 
sheriff  from  acting  upon  this  inquiry. 

MeUish,  Q.  C.  and  Littler  in  support  of  the  role.-* 
There  is  a  covenant  in  the  statute  on  the  part  of  ^e 
Midland  Company  to  pay  one-third  of  the  expendi- 
ture upon  the  new  line,  and  the  compensation  to 
be  paid  to  Lord  Sefton  was  part  of  that  expen- 
diture. The  sheriff  therefore  was  interested  and 
diftqualifled : 

Dimes  v.  Grand  Jwiction  Canal  Company,  3  H.  L. ; 

Req.  V.  Rcmd,  L.  Bep.,  1  Q.  B.  280. 

Cur.  adv.  vuk. 

Mellob,  J. — ^In  this  case  a  rule  was  obtained  in 
Michaelmas  Term,  and  it  was  argued  before  myself 
and  my  brothers  Shee  and  Lush.  The  rule  had 
been  obtained  on  the  part  of  the  Earl  of  Sefton,  to 
remove  into  this  court  a  warrant  issued  by  the 
Manchester,  Sheffield,  and  Lincolnshire  Riulway 
Company,  dated  the  17th  July  1866,  and  a  certain 
inquisition,  verdict,  and  judgment  taken  before  the 
sheriff  in  the  county  of  Lancaster,  on  or  about  the 
2nd  Aug.  1866,  touching  his  claim  to  compensation 
in  respect  of  his  interest  in  certain  lands  having 
been  injuriously  affected  in  the  execution  of  the 
works  by  the  said  company,  on  the  ground  that  the 
sheriff  of  the  said  county  was  interested  in  the 
matter  in  dispute.  The  sheriff,  in  point  of  fact,  did 
not  interfere  in  the  matter  at  all,  and  was  unaware 
that  any  such  warrant  had  been  issued,  or  any  such 
inquisition  held  ;  the  under-sheriff  had  summoned  a 
jury  in  the  ordinary  course,  and  an  assessor  of 
standing  and  experience  at  the  bar  had  presided 
over  the  inquiry.  So  far  as  appears,  the  inquiry  was 
thoroughly  impartial,  but  the  result  of  the  verdict 
did  not  satisfy  the  Earl  of  Sefton  and  his  advisers. 
The  circumstances  were  these :— The  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company  was 
authorised  by  an  Act  passed  in  1865,  to  construct  a 
new  line  of  railway  between  Manchester  and  the 
manufacturing  districts  and  Liverpool,  and  under 
that  Act  the  usual  proceedings  had  been  taken  to 
acquire  for  the  purposes  of  the  line  a  portion  of  the 
property  of  the  Earl  of  Sefton,  and  filling  to  come 
to  an  agreement  with  him  as  to  the  amount 
of  compensation  to  which  he  was  entitled,  had  in 
due  course  issued  their  warrant  to  the  sheriff  on 
the  17th  July  1866,  to  summon  a  jury  of  the  county 
of  Lancaster  to  assess  the  amount  of  such  compen- 
sation. Unfortunately,  on  the  16th  July  1866,  the 
day  before  such  warrant  was  issued,  an  Act  of  Par- 
liament had  received  the  Royal  assent,  whereby 
the  Midland  and-  Great  Northern  Railway  Com- 
panies were  enabled  under  certain  circumstances  to 
acquire  an  interest  in  the  said  railway  so  being 
constructed  by  the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company.  By  sect.  4  of  such 
Act  it  was  provided  that  within  three  months  after 
the  passing  of  the  Act  the  Sheffield  Company  should 
deliver  up  to  the  other  two  companies  an  account  of 
all  payments  made  in  respect  of  the  undertaking, 
and  of  all  liabilities  incurred  in  respect  thereof 
verified  by  a  declaration  under  the  seal  of  the  Shef- 
field Company.  By  sect.  6  it  was  provided  that 
within  six  months  ster  the  passing  of  Uie  said  Act 
the  two  companies  should  pay  to  the  Manchester, 
Sheffield,  and  Lincolnshire  Company  a  sum  equal 
to  two-thirds  of  the  expenditure,  with  interest 
thereon.  By  sect.  7  it  was  provid^  that  from  and 
lUfter  the  date  of  the  said  payment  the  said  two  com- 
panies should  be  esteemed  joint  owners  with  the 
Sheffield  Company  of  the  undertaking,  in  equal 
shares,  and  should  become  jointly  bound  to  perform 
the  duties  and  liabilities  by  the  Act  of  1865  un- 
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poaed  on  the  Sheffield  Company  Bolely.  And  by  sect. 
8  it  was  provided  that  if  the  two  companies  should 


become  joint  owners  of  the  undertaking  with  the 
Sheffield  Company,  it  should  not  be  lawful  for  that 
company  to  raise  more  than  one-third  of  the  capital 
authorised  to  be  raised  b^  the  Act  of  1865.  Two 
months  after  the  inquisition  had  been  taken  Lord 
Sefton's  agents  ascertained  by  inquiry  of  the  sheriff 
that  at  the  time  of  the  passing  of  the  Act  of  1866 
he  was  possessed  of  some  shares  in  the  Midland 
Railway  Company.  Upon  ascertaining  that  to  be 
the  case,  he  applied  to  this  court  for  the  rule  for 
the  certiorariy  on  the  ground  that  the  sheriff  was 
interested  in  the  matter  in  dispute  within  the 
meuiing  of  the  d9th  section  of  the  Lands  Clauses 
Act,  and  that  the  proceedings  were  therefore  void- 
able at  his  instance.  It  is  a  maxim  of  law  well 
established,  that  no  man  shall  be  judge  in  his 
own  cause,  and  accordingly  it  has  been  held 
in  a  variety  of  cases  that  a  direct  pecuniary 
interest  in  the  matter  in  dispute  disqu^fies  any 
person  from  acting  as  judge  in  such  matter: 
{Reg.  V.  Rcmd,  L.  Rep.,  1 Q.  JB.  232.)  In  like  manner 
formerly  witnesses  were  disqualified  from  giving 
evidence  in  a  case  in  the  event  of  which  they  had  a 
direct  and  certain  interest.  The  interest,  however, 
which  disqualifies  at  common  law  must  be  direct 
and  certain,  and  not  remote  or  contingent.  We 
think  that  the  words  "  interested  in  the  matter  in 
dispute,"  in  the  89th  section,  are  intended  to  convey 
the  same  meaning;  and  that  under  the  circum- 
stances of  this  case,  the  sheriff,  at  the  time  the  war- 
rant was  issued,  the  jury  summoned,  and  the  inquiry 
held,  had  no  certain  or  direct  interest  in  the  subject- 
matter  in  dispute  which  disqualified  him  from  acting 
by  his  under-sheriff  in  summoning  the  jury  and 
taking  the  inquisition.  There  is  no  doubt  that,  had 
the  sheriff  been  then  disqualified  by  interest,  the 
jealousy  of  the  law  would  not  have  allowed  the  act 
of  the  under^heriff  to  be  supported,  on  the  ground 
that  in  that  particular  case  the  sheriff  had  not  inter- 
fered, and  was  in  fact  ignorant  of  the  proceedings. 
Had  the  six  months  elapsed  from  the  passing  of  the 
Act  of  1866,  and  the  money  been  paid  by  the  Mid- 
land Company,  the  result  would  have  been  different, 
ioasmuch  as  the  Midland  Company  having  there- 
upon become  a  joint  owner  in  the  undertaking  the 
dieriff  would  have  had  a  direct  and  certain  interest 
in  the  matter  in  dispute.  At  the  time  the  warrant 
was  issued  and  the  inquisition  held  his  interest  in  the 
matter  was  neither  direct  nor  certain,  but  something 
contingent  and  remote  depending  upon  the  actual 
completion  of  the  preliminary  arrangement  made 
between  the  three  companies.  It  was,  however,  said 
that  at  all  events  the  Manchester,  Sheffield,  and 
Lincolnshire  Company  would  have  had  a  right  of 
action  against  the  Midland  and  Great  Northern 
Companies  had  the  non-completion  arisen  from  their 
default,  and  that  the  damages  to  be  recovered  might 
be  increased  by  reason  of  these  proceedings.  It  is 
difficult  to  say  that  such  a  result  would  constitute  a 
direct  and  certain  interest  in  the  sheriff.  It  rather 
appears  to  us  to  be  an  interest  contingent  and 
remote,  and  therefore  not  within  the  section.  The 
provisions  of  the  Act  of  1866  appear  X6  be  framed 
under  the  idea  that  the  intended  arrangement  might 
after  all  not  take  effect.  In  the  view  that  we  t^e 
of  the  provisions  of  that  Act  we  do  not  think  that 
the  sheriff  was  disqualified,  and  the  present  is  cer- 
tainly not  a  case  in  which  we  should  be  asked  to 
give  effect  to  an  objection  purely  technical,  and 
without  a  particle  of  merits  to  support  it.  The  rule 
therefore  will  be  discharged  wiUi  costs. 

Buk  duchargecL 


Wednesday,  Feb.  20,  1867. 
Htahs  v.  Websteb. 


Negligence — Highway — Sewerage  works —  Omtractor, 

A  contractor  under  the  Metropotitan  Board  of  Works 
having  completed  a  sewer  beneath  a  public  highway^ 
and  JUIed  tip  the  exoawUion  in  a  reasonably  proper 
manner^  a  subsidence  of  the  road  took  place  two  or 
throe  months  afterwards^  and  caused  a  hole,  into  which 
the  ph's horse  and  cart  ran  in  the  night  tme  and  suffered 
damage: 

Held,  that  the  contractor  was  not  liable  for  the  damage. 

This  was  an  action  to  recover  compensation  for 
injuries  caused  to  a  horse  and  cart  from  falling  in 
consequence  of  a  hole  in  a  public  highway. 

At  the  trial  before  Cockbum,  C.  J.,  it  appeared 
that  in  the  month  of  Feb.  1866  the  plt.'s  wife  was 
driving  a  horse  and  cart  in  St.  Mark*s-road,  Ken* 
nington,  about  eight  in  the  evening,  when  the 
horse  stumbled  and  fell  in  consequence  of  a  hole 
in  the  road,  and  caused  the  injury  for  which  the 
action  was  brought.  The  deft,  had  been  the  con- 
tractor with  the  Metropolitan  Board  of  Works  for 
making  a  public  sewer  under  the  road,  but  had  com* 
pleted  his  work  and  restored  the  road  in  Nov.  1864. 
The  evidence  was,  that  after  such  a  disturbance  of  a 
road,  a  subsidence  takes  place  sooner  or  later,  and 
the  jury  found  that  the  hole  was  caused  by  the 
natural  subsidence  of  the  road  from  such  cause. 
The  damages  were  assessed  at  40/^,  with  leave  to  the 
deft,  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

BaUantine,  Serjt.  and  Laxton  showed  cause,  and 
contended  that  a  contractor  under  such  circum- 
stances was  bound  to  put  the  road  into  its  original 
state,  and  that  it  was  his  duty  to  watch  and  guard 
against  subsidences  and  similar  matters. 

M.  Chambers,  Q.  C.  and  Powell,  Q.  C,  in  support  of 
the  rule,  contended  that  there  was  no  such  duty 
imposed  on  the  contractor,  otherwise  there  would 
be  no  limit  as  to  the  time  when  the  contractor's 
duty  ceased ;  and  further,  they  urged  that  the  con- 
tractor, having  restored  the  road  to  a  reasonable 
degree  of  safety,  the  responsibility  rested  with  the 
parish  as  to  its  future  condition : 

PenhaUow  v.  Mersey  Docks,  14  L.  T.  Rep.  N.  S.  677 ; 

Coe  V.  Wise,  lb.  891 ; 

Graif  V.  PuBen,  11  L.  T.  Rep.  N.  S.  469 ; 

Clothier  v.  Webster,  31 L.  J.  816,  0.  P. ; 

Hex  V.  SL  George,  ffanover-sguare,  3  Camp.  222  ; 

Bex  V.  Oxfordshire^  4  B.  &  0.  194. 

Cur.  adv.  vuU» 

Lush,  J.— This  is  an  action  to  recover  compensa- 
tion for  an  injury  arising  from  the  fall  of  a  horse  in 
St.  Mark*s-road,  Kennington,  along  which  the  pit's 
wife  was  driving.  The  road  had  formerly  been,  but 
had  ceased  to  be,  a  turnpike-road.  At  the  parti- 
cular spot  the  materials  had  sunk,  leaving  a  hole  in 
the  road  which  caused  the  horse  to  stumble  and 
fall.  The  deft.,  who  was  a  contractor,  had,  under  a 
contract  with  the  Metropolitan  Board  of  Works, 
opened  the  road  for  the  purpose  of  constructing  a 
sewer.  The  work  had  been  done  in  lengths  of 
twenty  feet  at  a  time.  The  part  of  the  road  in  which 
the  accident  happened  had  been  finished  and  covered 
in,  in  the  summer  of  1864,  and  the  whole  sewer 
completed  in  the  October  following.  The  accident 
happened  in  Feb.  1865.  It  appeared  in  evidence 
that  a  subsidence  to  a  greater  or  less  degree  some- 
times takes  place,  sooner  or  later,  after  an  excava- 
tion of  this  description  has  been  made,  however 
well  the  cutting  might  have  been  filled  in,  and  it 
was  contended  that  the  deft,  ought  to  have  antici* 
pated  such  a  consequence  and  to  have  watched  and 
repaired  the  defect  from  time  to  time  until  the  road 
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had  become  as  firm  and  compact  as  it  was  before  the 
cutting  was  made.  The  Lord  Chief  Justice  left  to 
the  jury,  first,  whether  the  hole  was  the  consequence 
of  the  work  executed  by  the  deft,  through  a  defect 
in  the  filling  up,  or  through  a  subsidence  arising 
from  natural  causes;  and  secondly,  whether  the 
parish  had  taken  to  the  road  so  as  to  relieve  the 
contractor  from  any  obligation  to  look  after  the 
work  and  make  good  its  defects.  The  jury  found 
that  the  hole  was  occasioned  by  natural  subsidence, 
thus  negativing  negligence  in  the  filling  in,  and 
that  the  parish  had  not  taken  to  the  road,  and  they 
assessed  the  damages  at  40/.  A  verdict  was  there- 
fore entered  for  the  pit.,  leave  being  reserved  to  the 
deft,  to  enter  a  nonsuit.  The  question  which  has 
been  argued  before  us  is,  whether  the  deft.,  as  the 
person  who  opened  the  road^  was  bound  to  do,  from 
time  to  time,  such  repairs  as  became  necessary  in 
^consequence  of  the  natural  subsidence  of  the  soil 
which  he  had  put  in,  or  whether  his  duty 
ceased  as  soon  as  he  had  properly  filled  in 
the  trench  and  made  that  part  of  the  road 
as  sound  and  compact  as  it  could  then  be  made. 
We  are  of  opinion  that  the  obligation  of  the  deft,  as 
between  him  and  the  public  ceased  as  soon  as  he 
had  properly  reinstated  the  land,  and  that  it  was 
tiie  duty  of  the  parish  authorities  to.  look  after  its 
subsequent  repair,  whether  its  defective  condition 
arose  from  subsidence  or  from  ordinary  wear  and 
tear.  There  is  no  clause  in  the  Metropolis  Local  , 
Management  Acts  which  directly  applies  to  such  a 
case  as  this,  but  there  are  two  sections  which  appear 
to  us  to  have  an  important  bearing  upon  it.  The 
8drd  section  of  the  25  &  26  Vict.  c.  102  enacts, 
"that  the  metropolitan  board  and  any  vestry  or 
district  board  may,  where  necessary  for  the  purpose 
of  executing  any  work  authorised  by  the  recited 
Acts  or  this  Act,  open  and  break  up  any  turnpike 
road  under  and  subject  to  the  rostrictions  and  pro- 
visions hereinafter  contained  ;**  and  after  prescribing 
notice  to  the  trustees  and  the  mode  in  which  the 
work  shall  be  done  so  as  not  to  stop  the  trafiic,  it 
proceeds,  *'and  the  parties  doing  the  work  shall 
restore  every  road  so  opened  or  broken  up  to  its 
original  state  as  to  surface  and  materials,  and  in 
order  to  meet  the  future  expenses  consequent  on  the 
subsidence  of  materials  newly  filled  in  shall  pay  to 
such  commissioners  or  trustees  on  demand  such  sum 
as  they  shall  require  for  such  purpose,  not  exceeding 
one  shilling  for  every  superficial  square  yard, 
and  so  far  as  the  works  affect  the  same,  shall 
make  good  all  drainage,  paving  of  water  channels, 
kerbs,  or  footpaths,  and  other  matters  and  things 
conrected  with  the  maintenance  of  the  road,  and  iii 
default  the  surveyor  may  cause  the  necessary  work 
to  be  done;  and  in  all  cases  of  expense  in- 
curred by  any  such  survey  on  the  default 
of  the  party  doing  the  works,  such  party  shall 
pay  such  expense  to  the  commissioner  or  trus- 
tees on  demand."  And  by  the  111th  section 
of  the  original  Act  (18  &  19  Vict.  c.  120),  it  is 
enacted  "  that  if  any  company  or  person  authorised 
to  break  up  or  open  any  pavement  or  surface  of 
any  street  for  the  purpose  of  laying,  altering,  or 
repairing  any  gas,  water,  or  other  pipe,  or  other 
lawful  cause,  do  not  with  due  diligence  cause  the 
ground  to  be  filled  in  and  the  pavement  to  be  rein- 
stated, and  the  surface  to  be  made  good  in  a  proper 
and  substantial  manner,  every  such  company  or  per- 
son so  offending  shall  for  every  such  offence  forfeit 
a  sum  not  exceeding  5/.,  and  also  a  further  sum  not 
exceeding  40^.  for  every  day  during  which  such 
offence  continues ;  and  no  such  pavement  shall  be 
considered  to  have  been  reinstated  in  a  proper  and 
substantial  manner  by  any  such  company  or  other 
person  unless  the  same  shall  have  been  reinstated 
with  the  same  or  similar  materials  of  the  like 
quality  and  thickness,  and  cemented  and  bound 


together  in  the  same  or  in  an  equally  substantial 
manner  as  those  of  which  it  was  composed  in  such 
manner  as  is  satisfactory  to  the  vestry  or  board." 
These  sections  appear  to  us  to  indicate  the  true 
measure  of  duty  which  the  board  or  its  contractors 
undertake  towards  the  public  when  exercisiug  the 
powers  given  to  them  of  excavating  a  public  high- 
way for  public  purposes.  It  could  not  reasonably 
be  contended  that  their  obligations  should  be  more 
extensive  than  that  of  a  gas  or  water  company,  or 
larger  when  laying  down  a  sewer  in  a  road  not  a 
turnpike  than  when  using  a  turnpike-road.  We  are 
therefore  of  opinion  that  the  rule,  to  enter  a  nonsuit 
should  be  made  absolute. 

Buk  abaobUe  to  enter  a  itonsvil. 


Thursday,  April  25, 1867. 

Reo.  v.  Frederick  Fains. 

Punishmeni  at  petty  sessions  by  justices — Cumulative 
punishment--'\  1  ^  12  VicU  c,  43,  s.  26— 7  i*  8  Geo,  4, 
c.  28,  s.  10—4  Geo.  4,  c.  88,  s,  4. 

The  25M  section  of  the  M  i-  12  Vict.  c.  48,  whidi 
authorises  justices  at  petty  sessions  where  a  party  con- 
victed  is  already  in  prison  undergoing  impritonmentj 
upon  a  conviction  for  any  other  offence,  to  -order  that 
the  imprisonment  for  the  subsequent  offince  shall  oo»- 
mence  at  the  expiration  of  the  imprisonment  to  tohuA 
he  shall  have  been  previously  adjudged,  applies  equoBy 
to  a  case  where  a  defendant  is  at  one  and  the  sane 
time  sentenced  for  several  offences. 

Where  therefore  F.  P.  was  convicted  upon  four  sqKirate 
informations  under  sect,  4  of  the  o  (reo.  4,  c.  83 
(  Vagrant  Act\  and  was  sentenced  upon  three  of  the 
convictions  to  be  imprisoned  with  hard  labour  for 
three  calendar  months  ;  and  upon  the  fourth  conviction^ 
to  be  also  imprisoned  with  hard  Udxmrfor  three  calen- 
dar montlis,  "  to  cotnmence  at  the  expiration  of  the  first 
three  calendar  months*  imprisonment,  to  whicJi  he  has 
this  day  been  adjudged  by  us,  the  said  justices ;" 

Held,  that  the  justices  were  justified  in  imposing  such 
second  sentence,  and  that  the  conviction  toasgood. 

This  was  a  rule  calling  upon  H.  R.  Cutbush  and 
W.  Haynes,  Esqs.,  two  justices  for  the  borough  of 
Maidstone,  in  the  county  of  Kent,  to  show  cause 
why  a  writ  of  habeas  corpus  should  not  issue  directed 
to  the  keeper  of  the  house  of  correction  at  Maid- 
stone commanding  him  to  bring  up  the  body  of 
Frederick  Paine,  and  why,  in  the  event  of  the  rule 
being  made  absolute,  the  said  JB*rederick  Paine 
should  not  be  discharged  out  of  the  custody  of  the 
said  keeper  as  to  his  commitment  by  the  siud  W. 
R.  Cutbush  and  W.  Haynes  without  the  issuing  of 
such  writ. 

It  appeared  that  on  the  10th  of  last  December  the 
deft,  was  apprehended  upon  a  warrant,  and  on  the 
next  day  was  taken  before  the  above  justices  of 
Maidstone  on  a  charge  of  having,  on  the  6th  day  of 
the  said  December,  exposed  his  person  to  a  female ; 
that  to  this  charge  he  pleaded  guilty,  whereupon  the 
superintend.ent  of  police  asked  for  a  remand  to  give 
an  opportunity  of  preferring  other  similar  charges, 
and  he  was  remanded  accordingly  to  the  15th  of  the 
same  month ;  that  upon  such  last-mentioned  day  he 
was  again  brought  up,  when  three  other  similar 
charges  were  preferred  against  him  for  similar 
offences  committed  on  the  22nd,  27th,  and  30th 
Nov.,  to  each  cf  which  he  also  pleaded  guilty,  where- 
upon the  justices  sentenced  him  in  respect  of  the 
three  offences  committed  on  the  22nd  and  27th  Nor. 
and  6th  Dec  respectively  to  a  sentence  of  three 
calendar  months*  imprisonment  with  hard  labour  in 
the  house  of  correction  at  Maidstone ;  and  in  respect 
of  the  offence  committed  on  the  30th  Nov.,  to  three 
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catlendar  montha'  imprisonment  with  hard  labour  in 
the  said  house  of  correction,  **  to  commence  at  the 
expiration  of  the  first  three  calendar  months* 
imprisonment,  to  which  he  has  this  *  day  been 
adjudged  by  us  the  said  justices.'*  At  the  time  of 
moTing  for  this  rule,  the  deft,  had  served  the  full 
tenn  of  his  first  three  months*  imprisonment,  and 
was  now  undergoing  the  imprisonment  under  the 
second  term  of  three  months  in  respect  of  the 
offence  committed  on  the  30th  Not. 

The  conviction  took  place  under  the  5th  branch 
of  the  4th  section  o^  the  5  (3eo.  4,  c.  83,  which 
enacts  that 

Eveiy  person  wilfully,  openly,  lewdly,  and  obscenely  exposing 
Ms  person  in  any  street,  road,  or  public  highway,  or  in  the  view 
Ibereof,  or  in  any  plaoe  of  imblio  resort,  with  intent  to  insult 
aoTfexnale  ....  shall  be  deemed  a  rogne  and  vagabond, 
and  it  BhaU  be  lawful  for  any  Justice  of  the  peace  to  commit 
toeti  offender  ....  to  the  house  of  oorreetion,  there  to 
be  kept  to  hard  labour  for  any  time  not  exceeding  three 
calendar  montha 

Bj  sect.  25  of  the  11  &  12  Vict,  c  43  (Jervi6*s 

Act)  it  is  enacted. 

That  where  a  justice  or  jusUoes  of  the  peaoe  shall  imon  ai^ 
■ueh  (enmmary)  Infonnatlon  or  complaint  as  aibresaliL 
adjnd^  the  defendant  to  be  imprisoned,  and  such  defendant 
shall  then  be  in  prison  undergoing  imprisonment  upon  a 
oouTiotion  for  any  other  offence,  the  warrant  of  commitment 
for  Bttoh  subsequent  offence  shall  in  eyery  such  case  be  forth- 
with delivered  to  the  gaoler,  to  whom  the  same  shall  be 
directed ;  and  it  shall  be  lawful  for  the  justice  or  Justices 
issolng  the  same,  if  he  or  they  shall  think  fit,  to  award  and 
order  therein  and  thereby  that  the  imprisonment  for  such 
■abeeqnent  offence  shaU  commence  at  the  expiration  of  the 
bniNiMnment  to  which  such  defendant  shall  have  been 
previooaly  adjudged  or  sentenced. 

The  rule  was  moved  upon  the  ground  that  justices 
at  petty  sessions  have  no  power  to  direct  a  sentence 
to  commence  inJUturo  upon  the  expiration  of  another 
sentence  for  another  offence. 

Sleigh  showed  cause,  and  argued  that  the  deft,  was 
properly  in  custody  upon  the  second  sentence  which 
was  lawfully  passed,  to  commence  at  the  expiration 
of  the  first  imprisonment ;  that  such  sentences  are 
constantly  passed  by  the  judges  of  assize,  who  pass 
them  under  the  authority  of  the  10th  section  of  the 
7  &  8  Gko.  4,  c.  28,  the  words  of  which  are  similar  in 
substance  to  those  used  in  sect.  25  of  the  11  &  12 
Vict.  c.  43,  being  as  follows :  **  Wherever  sentence 
shall  be  passed  for  felony  on  a  person  already  im- 
prisoned under  sentence  for  another  crime,  it  shall 
be  lawful  for  the  court  to  award  imprisonment  for 
the  subsequent  offence,  to  commence  at  the  expira^ 
tion  of  the  imprisonment  to  which  such  person  shall 
have  been  previously  sentenced,"  &c.    [Cockbubn, 
C.  J. — Suppose  a  man  were  convicted  summarily, 
and  the  justices  for  some  reason  thought  it  desirable 
that  the  punishment  should  commence  six  months 
afterwards,  could  they  so  order  it  ?]    I  should  say 
that  they  .could  do  so.    [Cockbubn,  G.  J. — Sudb 
a  thing  was  never  heard  of.    Blackbubn,  J.~It  was 
never  for  a  moment  thought  that  any  court  had  a 
power  to  direct  a  sentence  to  commence  in  futuro, 
except   in    a   case  where  the  party   is   sulfering 
another  punishment.    Until  the  7-&  8  Qeo.  4,  c.  28, 
B.  10,  the  judges  never  exercised  any  power  of  direct- 
ing a  pumshment  to  commence  at  the  expiration  of 
another  punishment  except  in  misdemeanors.    This 
was  done  in  Wilkes^s  case,  4  Burr.  367.] 

lUbton,  in  support  of  the  rule,  contended  that  the 
justices  had  no  power  to  award  the  second  pxmish- 
ment  to  commence  at  the  expiration  of  the  first, 
and  that  the  25th  section  of  the  11  &  12  Ylct.  c.  43, 
does  not  give  it,  the  words  in  that  section  referring 
to  a  prisoner  who  is  actually  witliin  the  prison 
undergoing  liis  punishment,  and  not  including  a 
person  who  is  at  the  time  before  the  justices 
receiving  sentence,  though  at  the  time  he  may  be 
technically  speaking  in  prison  (that  is  in  custody) 
upon  the  sentence  first  pronounced ;  that  the  judges, 
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in  directing  a  second  sentence  to  take  effect  after 
tiie  expiration  of  a  former  sentence  do  not  act  under 
the  7  &  8  Geo.  4,  c.  28,  s.  10,  but  imder  their  com- 
mon law  powers,  it  being  clearly  established,  as  is 
shown  in  Wilkes's  case,  tlutt  in  misdemeanor  it  could 
be  done,  it  being  stated  in  Chitty's  Criminal  Law, 
p.  718,  that  "  the  same  may  be  done  in  cases  of 
transportation."  He  further  argued  that  the  words 
in  the  7  &  8  Geo.  4,  c.  28,  s.  10,  were  not  the  same 
in  substance  as  those  in  the  11  &  12  Vict.  c.  43,  s.  25, 
and  that  the  practice  of  the  judges  under  the  former 
statute  might  be  open  to  be  questioned,  no  judicial 
decision  luiving  ever  been  pronounced  as  to  its 
correctness. 

Citr,  adv.  vaft. 

CocKBiTBN,  C.  J. — ^In  this  case  the  question 
turned  on  the  power  of  justices  of  the  peace,  who 
had  convicted  a  man  under  the  Vagrant  Act  on 
several  distinct  offences,  and  in  respect  of  which 
they  were  en^powered  to  inflict  a  punishment  of 
three  months,  to  award  two  sentences  of  three 
months'  imprisonment,  the  one  to  conunence  at 
the  expiration  of  the  other.  The  question  being 
whether  that  was  within  their  powers,  we  thought 
itright,.inasmuchasthe26th  section  of  11  &  12.Vict. 
c.  43,  on  which  the  question  turns,  is  an  enactment 
in  substance  similar  to  the  enactment  of  7  &  8  Geo.  4, 
c.  28,  s.  10,  which  gives  a  similar  power  to  justices 
in  Cases  of  felony,  and  several  convicti(ms  in  the 
same  way  for  felony,  to  ascertain  from  our  brother 
judges  what  had  been,  so  far  as  living  judicial 
memory  will  go  back,  the  practice  of  tiie  judges 
under  the  Act  of  7  &  8  Geo.  4,  c.  28.  We  have 
just  had  a  consultation  with  the  rest  of  the  bench, 
and  the  result  of  that  consultation  is,  that  as  far 
back  as  living  judicial  memory  will  go  the  practice 
of  judges  has  been,  acting,  of  course,  under  the 
powers  given  in  the  enactment  to  which  I  have 
referred,  where  more  than  one  case  of  felony  was 
established  against  a  man,  and  he  was  convicted 
thereof,  to  mfuce  the  sentence  of  imprisonment  for 
the  two  or  three  offences,  as  the  case  might  be^ 
commence  at  the  expiration  of  the  sentence  first 
awarded.  Now,  inasmuch  as  that  appears  to  have 
been  for  so  long  a  series  of  years  tne  practice  of 
the  judges  at  the  Central  Criminal  Court,  and 
upon  the  circuits,  we  must  'think  that  it  aiffords 
a  contemporaneous  exposition  of  the'  effect  of 
the  10th  section  of  the  7  &  8  Geo.  4,  c.  29^ 
and  inasmuch  as  the  25th  section  of  the  11  &  12 
Vict,  is,  although  it  varies  somewhat  in  its 
language,  substantially  the  same  as  that  of  the 
former  Act,  and  no  doubt  was  intended  to  give 
justices  the  same  power  to  make  the  sentence  of 
imprisonment  given  upon  a  conviction  for  a  second 
offence  commence  at  the  expiration  of  the  first,  and 
inasmuch  as,  though  it  is  true  that,  by  some  degree  ot 
technical  and  professional  straining,  the  words  are 
capable  of  that  interpretation,  inasmuch  as  im- 
prisonment may  be  said  to  commence,  and  the  man 
may  be  said  to  be  convicted  from  the  moment  he 
is  convicted  of  the  first  offence  and  sentenced  to 
imprisonment  under  it ;  and  as  the  words  are  capable 
of  that  interpretation,  and  also  as  right  and  justice 
require,  when  a  man  has  been  g^ty  of  separate 
offences  for  each  of  which  a  separate  term  of  im- 
prisonment is  a  proper  form  of  punishment,  that  he 
should  not  escape  from  the  punishment  due  to  the 
additional  offence  because  he  is  sentenced  to  be 
imprisoned  for  one,  as  that  would  be  contrary  to 
justice  and  public  policy  and  expediency ;  looking 
at  it  on  the  whole,  in  the  first  place,  with  reference 
to  what  is  the  possible  construction,  that  is,  the 
fairly  possible  construction  of  the  25th  section : 
secondly,  what  justice  and  expediency  require ;  and 
then  to  the  light  which  is  throvm  on  what  ought  to 
be  the  construction  of  that  statute,  by  the  long 
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practice  that  has  prerailed  under  a  similar  and 
corresponding  enactment  of  the  former  statute; 
looking  at  all  these  matters  in  all  these  different 
points  of  Tiew,  it  appears  to  us  that  we  shall  be 
patting  the  right  and  proper  construction  on  the 
section  of  the  Ast  of  Ps^ament  ve  have  to  con- 
strue bj  holding  Uiat  the  justices,  in  making  the 
second  sentence,  commence  at  the  expiration  of  the 
first,  were  acting  within  their  jurisdiction.  There- 
fore, as  the  juri^iction  has  been  properly  exercised, 
the  rule  for  discharging  the  deft,  out  of  custody 
must  be  discharged. 

Fridcnf,  Jan,  25,  1867. 

CXQFTS  9.  HaLDANB. 

Metropolitan  Building  Act — Partjf  stntcture — Ohstruc' 
iion  of  light— IS  j- 19  Vict.  c.  122,  «.  83,  84,86. 

A  hwMing  owner  has  no  power  wnAtr  the  Metropolitan 
Building  Act  (18  A- 19  Vict,  c  122)  to  ohstruet  the 
anciaaUghUofanUjaimngowmr. 

Deciaration : 

For  that  pit  wm  poasMsed  of  a  measua^  and  nremiaea 
^0.  28,  Old  Bond-street  (Middlesex),  and  entitled  to  have  the 
Ugbt  and  air  enter  therein  throogh  certain  lights  or  windows, 
2fet  the  defta.  preTeoted  and  obstmeted  the  Ught  and  air  from 
entertng  through  the  said  lights  or  windows  into  the  said  mes- 
BOige  and  premises  by  wroogfally  erecting  a  certain  wall  and 
building  neu*  to  the  said  lights  and  windows,  and  oontlntiing 
the  same  so  erected  as  aforesaid. 

The  fifth  plea  stated  that  the  wall  was  a  party 

structure  in  the  metropolis  erected  by  the  def  ts.  in 

pursuance  of  ^e  Metropolitan  Building  Act  1855 

In  the  place  of  another  party  structure ;  that  the 

pit's  messuage  and  premises  were  separated  from 

the  premises  of  the  defts.  by  the  said  party  structure 

that  the  defts.  were  the  building  owners  of  the 

party  structure,  and  the  pit.  the  adjoining  owner 

within  the  meaning  of  the  Act ;  that  all  conditions 

.of  the  Act  were  complied  with  by  the  defts.  to  enable 

them  to  pull  it  down  and  rebuild  it,  and  to  appoint 

a  surreyor  in  case  of  dispute ;  that  differences  did 

arise  as  to  the  obstruction  of  light  and    air    to 

the  plt:'s  premises;  that  before  the  pulling  down 

and    rebuilding    the    defts.    appointed    R.   H.    as 

tiieir  suryeyor,  and  the  pit.  appointed  C.   M.  as 

his    surreyor,    and    those    surveyors  appointed  a 

third  ;  and  that  they  made  and  published  their 

award,  the  material  part  of  which  is  in  the  following 

terms: 

And  whereas  the  said  B^  H.,  O.  M.,  and  J.  L.  did  meet  at  the 
aforesaid  premises,  Nos.  28  and  SS.  Old  Bond-street,  and  12, 
Albemarle  aiieet,  oa  the  18th  Jnne  18SS,  and  did  there  make  a 
oaraf  Hi  aoprey  of  the  said  party  stmetizre.and  did  find  the  same 
to  be  two  aoA  a  half  bricks  thick,  or  1ft  llin.  in  thickness  in 
Che  basement  sto^  thereof,  and  to  be  based  on  one  coarse 
only  of  footing,  to  be  14  inches  in  tidckness  on  the  rroond 
floor,  exeepting  only  to  a  portion  of  the  western  part,  wnlofa  is 
partly  U  inches  and  partly  9  inches  in  thickness,  and  to  a 
reeess  next  to  the  east  front  2ft  Sin.  wide,  and  which  is  only 
9  inches  tiilek,  and  from  the  floor>line  of  the  one  pair  to  the 
top  thereof  the  wall  is  9  inches  in  tfaickneas,  the  4  inches 
setoff  being  on  the  aonth  side;  and  on  the  north  side  thereo 
the  said  wall  has  larse  projecting  diimney-breaats  on  the 
basement  gronnd  and  upper  stories.  The  front  kitchen 
of  the  premises  Na  9,  Albemarle-street  is  yaolted  and 
groined,  the  arahas  springing  from  front  to  back,  and  the 
BcaUMry  or  baok-kitchen  of  the  aaid  premises  vaulted, 
and  the  arch  thereof  springing  from  the  said  party  structure. 
And  whereaa  the  said  party  stmctore,  so  far  as  we  were  able 
to  aee  the  same,  is  not  so  far  defeetlTe  or  oat  of  repair  as  to 
make  it  necessary  to  poll  down  or  rebuild  the  same.  We  do 
award  and  determine  that  the  following  works  shall  be  done, 
Tiz.,  to  cut  off  the  present  projecting  one  course  of  footing 
and  to  erect  next  the  sooth  face  kA  the  old  wall  a  nine>ineh 
wan  with  ffood  stock  bricks  and  oement  haring  proper 
footings,  and  bonding  the  same  into  the  present  old  structure. 
To  take  down  the  preeent  9-Inch  parapet  above  the  flats  of 
flie  north  premisea,  so  as  not  to  interfere  with  the  upper  rooms 
of  Ae  adjoining  bnOding,  and  frcnm  the  top  of  snca  <4d  wall 
to  carry  up  a  14-inch  wall,  setting  the  same  4  inches 
on  the  old  wall,  to  the  full  height  of  the  intended  structure, 
being  the  thickness  required  for  a  building  under  70  feet 


In  height  and  ondar  40  feet  in  length;  aJao  to  raise  Uia 
present  chimney-ahaf  t  belonging  to  Na  li,  Albemarle-atnet, 
and  No.  29,  Old  BondHBtreet,  or  to  work  the  flues  in  the  laid 
north  wall,  and  to  reset  the  pots  as  directed  by  die  aforessid 
Act  in  lespeot  to  chimney-shaft  and  the  raising  of  partjr 
Btmctures.  And  we  do  further  award  that  the  said  works 
shall  be  done  at  the  expense  of  the  building  owners,  and  that 
the  costs  Incurred  in  obtaining  this  award  be  paid  by  Ite 
boildlng  owners. 

The  plea  then  averred  that  the  defts.  did  all  the 
said  works  in  the  said  award  mentioned  at  their 
expense,  and  paid  the  costs  incuired  in  obtaining 
the  said  award,  according  to  the  intent  and  meaning 
of  the  said  award ;  and  the  said  wall  and  building  in 
the  declaration  mentioned  was  part  of  the  works  so 
directed  to  be  done  by  the  defts.  in  and  by  the  said 
award,  and  is  erected  in  all  respects  as  directed  by 
the  said  award. 

The  sixth  i^ea,  after  reciting  as  in  the  fifth  ples» 

arerred  that, 

The  said  dlapnte  and  difference  respeotiDg  light  and  air  and 
damage  still  remain  unsettled  and  xmdecided,  and  yet  to  ha 
settled  and  decided  by  the  said  sunreyora,  and  all  me  powers 
and  aafliority  giTen  to  and  Tested  in  them  by  the  said  Aet  for 
settling  the  said  dispute  and  dlflerences  respeeting  U^t  aoi 
air,  and  damage,  and  all  other  disputes  and  dUferenoes  ariaiog 
out  of  or  incidental  to  the  said  pulling  down,  rebuilding,  and 
raiaing  the  aidd  party  structure  still  remain  so  vested  in  them, 
unexpired,  unreToked,  and  undetermined,  and  the  canses  of 
action  in  the  declaration  mentioned  are  such  disputes  and 
differences  arising  out  of  and  incidental  to  the  said  pulUng 
down,  rebuilding,  and  raising  the  said  party  atractors  aa 
aforesaid. 

Demurrers  to  the  fifth  and  sixth  pleas.  Joinder 
therein. 

Hannen  in  support  of  the  demnners. — Hie  pleu 
are  bad  and  show  no  justification  for  the  obstruction 
of  the  plt.'s  lights.  The  surveyors  had  no  authority 
either  by  agreement  or  the  statute  to  take  tlds 
matter  into  consideration.  Moreover,  the  award  aet 
out  does  not  affect  to  give  compensation  for  the 
obstruction  of  the  lights.  A  building  owner  is 
defined  by  the  Act  to  be  the  ovmer  of  premises 
desirous  of  executing  work  in  respect  of  apirty 
structure.  Sect.  83  of  the  Act  enacts,  that  tke 
building  owner  shall  have  certain  rights  in  rcdation 
to  party  structures,  and  (inter  alia)  a  right  to  pull 
down  any  party  structure  that  is  of  insufficient 
strength  for  any  building  intended  to  be  built,  and 
to  rebuild  the  same  of  su£Bcient  strength  for  the 
above  purpose,  upon  condition  oi  making  good  sU 
damage  occasioned  thereby  to  the  adjoining  pre- 
mises, or  to  the  internal  finishings  and  decorationi 
thereof,  and  of  carrying  up  to  the  requisite  height 
all  flues  and  chimney  stacks  belonging  to  the 
adjoining  owner  on  or  against  such  party  structure 
or  external  wall.  These  words  do  not  touch  saA 
damage  as  the  obstruction  of  ancientiights.  Sect  83 
enacts,  that  certain  rules  shall  be  observed  with 
respect  to  the  exercise  by  building  owners  and  ad- 
joining owners  of  their  respective  rights,  and  (uOsr 
alia^f 

In  all  cases  not  hereby  q)ecially  provided  for  whem  a 
difference  arises  between  a  building  owner  and  adjoiidaf 
owner  in  respect  of  any  matter  arising  under  this  Act,  vakm 
both  parlies  ooncor  in  the  appointment  of  one  surreyor,  tfHf 
shall  each  appoint,  a  anrveyor,  and  the  aarreyoca  ao  af* 
pointed  shall  aelect  a  third  surveyor,  and  such  one  sorveFor, 
or  three  surveyors,  or  any  two  of  them,  shall  settle  aay 
matter  in  dispute  tetwaen  such  bniidiag  and  adjoWag 
owners,  with  power  by  hia  or  their  award  to  determtaia  ths 
right  US  do,  and  the  time  and  manner  of  doing  any  work,  and 
generally  any  other  matter  arising  out  of  or  incidental  to  ndi 
difference. 

The  section  further  provides  for  an  appeal  to  the 
County  Court,  and  an  issue  to  the  Superior  Gonrti 
where  the  liability  is  likely  to  exceed  501  It  is  sob- 
mitted  that  there  is  nothing  in  that  section  wfaidi 
deprives  the  pit.  of  his  action  in  the  Superior 
Court: 

Titterfon  v.  Congers^  5  Taunt.  4^ ; 

WelleY.  Ody,  1  M  A;  W.  462. 

Boch/orl  Clarke  (^SMOeston,  Q.  C.  with  him}  for 
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the  d«fts.— No  doubt,  unless  the  18  &  19  Vict.  c.  122 
can  be  distinguished  from  the  Old  Building  Act  (14 
Geo.  3,  c.  78),  8.43,  the  cases  cited  are  decisive  for  the 
pit.  There  is,  however,  a  distinction  between  the  two 
Acts.  By  the  last,  differences  like  the  present  are 
to  be  referred  to  the  arbitration  of  surv^ors ;  and 
sect.  64  gives  the  right  to  compensation.  This  court 
has  only  jurisdiction  by  way  of  appeaL 

CoGKBiTRK,  C.  J.— It  is  qulto  clear  that  the  pit.  is 
entitled  to  our  judgment.  The  question  turns  on 
the  construction  of  the  18  &  19  Vict.  c.  122,  s.  83, 
which  gives  the  building  owner  a  right  to  raise  any 
party  structure  permitted  by  the  Act  to  be  raised, 
on  condition  of  making  gooa  all  damage  occasioned 
thereby  to  the  adjoining  premises.  Under  that 
section  Mr.  Clarke  contends  that  the  building  ownev 
has  a  right  to  raise  the  external  wall,  although  it 
may  interfere  with  the  ancient  lights  of  the  adjoin- 
ing owner.  No  such  right  is  given  in  express  terms ; 
then  ought  we  to  imply  it  ?  So  far  from  there  being 
any  ground  for  such  an  implication,  the  language  of 
the  section,  as  it  seems  to  me,  leads  to  an  opposite  con- 
clusion. When  the  section  says  that  the  building 
owner  is  to  make  good  aU  damage  occasioned,  it  means 
that  he  must  restore  things  to  the  condition  in 
which  they  were  previous  to  the  commencement  of 
the  work,  not  only  as  regards  damage  to  the  struc- 
ture itself,  but  also  as  regards  damage  to  the 
adjoining  lights.  It  is  contended  that  the  building 
owner  may  raise  the  party  wall  so  as  to  injure  the 
adjoining  lights  upon  making  good  the  damage  by 
a  compensation  in  money.  But  to  put  that  con* 
struction  on  the  section  would  be  doing  violence  to 
the  language  of  it.  The  case  of  WeUt  v.  Ockf  is  a 
strong  authority  to  show  that,  unless  the  Building 
Act  gives  express  power  to  Interfere  with  ancient 
lights,  such  a  right  is  not  to  be  inferred.  If  then 
there  is  no  power  to  interfere  with  andent  lighta, 
any  dispute  on  that  subject  is  not  one  arising  imder 
the  Act,  and  the  surveyors  under  sect  82.  are  not  the 
proper  persons  to  adjudicate  upon  it. 

Blagkbitbk,  J. — ^I  am  of  the  same  opinion.  Be- 
yond all  doubt,  when  a  right  to  an  ancient  light  has 
been  acquired  the  owner  of  the  adjoining  premises 
cannot  at  common  law  obstruct  that  Ught.  But 
3(r.  Clarke  sayv  the  Building  Act  enables  the  build- 
ing owner  to  do  so  provided  the  work  be  done  to  the 
satisfaction  of  the  surveyor.  It  is  suflldent  to  say 
that  no  such  power  is  expressly  given,  and  that 
there  is  no  clause  which  expressly  shows  an  inten- 
tion to  enable  the  building  owner  to  interfere  with 
neighbouring  ancient  lights. 

LuBH,  J. — The  argument  of  Mr.  Clarke  is  founded 
on  a  Qusconception  of  the  object  of  the  Building 
Act,  which  waa  not  to  interfere  with  the  rights  of 
persons,  bat  only  to  regulate  the  oomtruction 
of  buildings  and  to  prescribe  the  mode  in  which 
the  building  owner  shall  act  with  regard  to  the 
adjoining  property.  The  sixth  paragraph  of  the 
8oth  section  relied  on  has  reference  to  the 
schedule  which  limits  the  height,  &c.  to  which  walls 
may  be  carried.  The  case  df  WeUg  y.  Odjf  is  in 
poiaL 


Wedneiday,  May  1, 1867. 

Reg.  V,  Nobthwich  ; 

Re  An  Appeal  bbtwben  the  GauiDiAjrs  of  the 
Nobthwich  Union  and  the  Ovebsbbbs  of  thb 
PooB  OF  THB  Township  or  Hdnblbt. 

Otder  of  removal— Direction  of— Parish  not  comprised 
within  the  28  ^  29  Vict  c.  79. 

The  28  ^  29  Vict,  c.  79  Qhe  Union  Chargeabilit^ 
Act  18G5)  doee  not  apphf  to  a  union  consisting  of  a 
single  parish. 

Where,  therefore,  bu  an  order  of  the  Poor  Law  Board, 
the  township  of  H.  was  directed  to  he  governed  by  a 
board  of  guardians  and  was  not  comprised  within  an^ 
imion,  and  an  order  was  obtained  by  the  overseers  of 
swch  township  and  directed  to  the  churchwardens  wid 
overseers  of  the  poor  of  the  township  of  D^  which 
toumshipj  with  others,  is  comprised  within  the  N» 
union : 

Held,  that  tlie  order  was  weU  directed* 

Upon  appeal  to  the  Quarter  Sessions  for  the 
borough  of  Leeds,  held  there  on  Thursday,  28th  June 
1866,  against  an  order  for  the  removal  of  John 
Kettle,  his  wife  and  children,  from  Hunslet  to 
Damhall,  the  Recorder  confirmed  the  order  with 
costs  to  the  resp.  subject  to  a 

Casb. 

The  township  of  Hunslet  iu  the  borough  of  Leeds 
is  a  single  township  in  which  the  laws  for  the  relief 
of  the  poor  are  administered  by  a  board  of  guardians 
under  an  order  of  the  Poor  Law  Board  dated  the  6tii 
day  of  Sept.  1862,  and  made  by  virtue  of  the  Act 
4  &  5  Will.  4,  c.  76,  s.  89,  a  copy  of  which  order  is 
hereunto  annexed  ;  there  are  uso  overseers  of  the 
poor  for  the  township  of  Hunslet  appointed  annualljr 
by  the  magistrates.  Hunslet  is  not  in  union  wita 
any  other  paridi  or  township.  The  township  of 
DamhaU  is  comprised  within  the  Northwich  Union 
in  the  county  of  Chester,  which  is  a  union  of 
parishes  and  townships  formed  under  the  4  &  5 
Will.  4,  c  76,  s.  26. 

The  order  appealed  against  bore  date  the  18th 
April  1866,  and  was  made  upon  a  complaint  by  the 
overseers  of  the  poor  of  the  parish,  township,  or 
place  of  DarnhalL  The  Union  Chargeability  Ad 
1866  came  into  operatioB  on  the  25th  March  186^ 
and  it  was  objected  by  the  grounds  of  appeal  that, 
as  the  order  had  been  made  after  this  Act  became 
law,  it  ought  to  have  been  directed  to  the  guardians 
of  the  poor  of  the  Northwich  Union  of  Hunslet,  and 
to  the  guardians  of  the  poor  of  the  Northwich  Union, 
of  whid^  the  township  of  Damhall  forms  part  The 
notice  and  grounds  of  appeal  were  signed  by  the 
clerk  of  the  guardians  of  the  Northwich  Union,  and 
also  by  the  overaeers  of  DamhaU.  The  resps.,  in 
answer  to  such  objection,  contend  that  Hunslet  was 
not  a  imion,  and  that  therefore  the  Union  Chargea* 
bility  Act  1865  did  not  apply  to  orders  of  removal 
obtained  by  Hunslet,  and  that  the  order  was  rightly 
made. 

The  .question  for  the  opinion  of  this  court  is, 
whether  under  these  circumstances  the  order  was 
righdy  made  upon  the  overseers  of  DamhaU.  If 
the  court  answer  this  question  in  the  affirmativeL 
the  order  of  sessions  confirming  the  order  of  removal 
is  to  stand;  if  otherwise,  l£>th  orders  are  to  he 
quasbed. 

Copt  Obdbb  bbfbbrbi>  to  nr  Case. 

Tbimuhip  of  HmmSiii. 

To  tke  OTeraeen  of  ttM  Poor  of  the  Townahip  of  Hundat,  1m 

the  Coanty  of  York,  to  the  Clerk  or  Gierke  to  the  Jostioaa 

of  the  Petty  SeairtoiiB  held  for  the  DtvlsioDB  la  which  the 

said  Townahip  le  attoate,  and  to  sU  othera  whom  it  may 

conoem. 

We  the  Poor  Law  Board,  in  pomanoe  of  the  powers  ffiven 

In  and  by  the  statutes  in  that  Mbalf,  hereby  order  and  direct 
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Q.B.] 


Beo.  v.  Thb  Jusnom  of  Ebxt. 


[Q-^. 


thftt  the  administnttlon  of  fhB  laws  for  the  relief  of  the  poor 
In  the  township  of  Honalet,  in  the  ooonty  of  York,  ahall  from 
and  after  the  39th  day  of  September  hiBtant,  be  goyenied  and 
adminlBtered  by  a  board  of  guardians,  and  by  vlrtoe  of  the 
anthoritiee  given  in  and  by  the  seyeral  statatee  in  that  behalf, 
we  order,  direct,  and  detennlne  that  nine  gaardiana  shall  be 
elected  for  the  said  township. 

And  in  regard  to  the  qnaliflcation  of  goaidlans  of  the  poor 
of  the  said  township,  we  order  that  any  person  not  otherwise 
disqoalifled  by  law  who  shall  be  rated  to  the  poor-rate  in  the 
Baia  township  in  reqieot  of  hereditaments  of  the  annual 
rental  of  not  less  than  8(N1,  shall  be  eligible  as  a  guardian  for 
the  said  township.  And  we  hereby  direct  that  the  election  of 
guardians  for  the  said  township  shall  be  conducted  as  regards 
the  first  election  of  guardians  in  the  said  township  in  monner 
following,  and  as  regards  the  future  elections  in  sooh  manner 
as  the  Poor  Law  Board  shall  by  some  order  under  their  hand 
and  seal  of  office  direct 

[Here  follows  the  mode  of  condacting  the  election.] 

Given  under  our  hand  and  seal  of  office  this  6th  day  of 
September,  in  the  year  1863.  0.  P.  Vzllxkbs. 

H.  Fleming,  Secretary. 

By  sect  1  of  the  28  &  29  Vict.  c.  79  (the  Union 
Chargeability  Act  1865),  so  much  of  the  26th  section 
of  the  4  &  5  Will.  4,  c.  76,  as  requires  that  each  of 
the  parishes  in  a  union  formed  under  the  authority  of 
that  Act  shall  be  separately  chargeable  wiUi  and 
liable  to  defray  the  expense  of  its  own  poor,  whether 
reliered  in  or  out  of  the  workhouse,  is^pealed,  and 
all  the  costs  of  the  relief  of  the  poor,  &c^  in  such 
union  thenceforth  incurred,  &c.,  are  to  be  charged 
Upon  the  common  fund.    By  sect.  2  it  is  enacted : 

Where  any  panner  relieyed  In  any  such  union  shall  be 
Mttled  in  any  parish  situate  in  another  union,  or  subject  to  a 
board  of  guuuians,  and  shall  not  be  exempt  from  remoral  by 
reason  of  any  proyision  of  the  law,  the  imardians  of  the  union  to 
wUch  such  pauper  shall  be  chargeable  may  obtain  an  order 
of  remoral  addressed  to  the  gnanUans  of  the  union  or  parish, 
or  the  oyerseers  of  the  paiuh  as, the  case  may  require, in 
which  such  pauper  shall  be  settled,  and  the  guarmans  of  such 
last^nentioned  union  or  parish  shall  receiye  such  pauper  in 
like  manner  and  subject  to  the  Uke  incidents  and  consequences 
as  in  the  ease  of  orders  of  remoyal  heretofore  obtidned  by 
oyerMcn,  with  such  modiilcatlonB  as  may  be  necessary  to 
meet  the  circumstances  of  the  chargeability  to  the  union 
instead  of  the  pariah.  ' 

Sect.  8  enacts  that  the  guardians  obtaining  such 
order  may  defend  the  same^  and  the  guardians  upon 
whom  it  is  made  may  appieal  against  the  same  in 
like  manner  and  with  the  like  incidents  and  con- 
sequences as  in  the  case  of  orders  obtained  or 
appealed  against  by  oyerseers. 

West  now  appeared  for  the  resps.,  and  contended 
that  the  order  of  removal  was  correctly  addressed, 
for  that  the  township  of  Hunslet  not  being  in  a 
union  is  not  within  the  operation  of  sects.  1  and  2 
of  the  28  &  29  Vict.  c.  79.  That  those  sections 
applied  only  to  the  case  of  parishes  formed  into 
unions,  and  not  to  the  case  of  a  union  consisting  of  a 
single  parish,  the  object  being  to  throw  the  support 
of  the  paupers  of  the  various  parishes  upon  the 
common  fund  of  the  union. 

Haimay  {LasceUea  with  him)  argued  that  the  word 
<(  union,'  in  sect.  2,  may  be  construed  to  include  a 
parish  or  township  under  the  government  of  a  board 
of  guardians  Tsect.  109,  4  &  5  Will.  4,  c.  76,  inter- 
pretation clause) ;  that  as  orders  of  removal  obtained 
by  the  guardians  of  the  Northwich  Union  might  be 
legally  addressed,  imder  the  28  &  29  Vict.  c.  79,  to 
the  guardians  of  Hunslet,  the  same  rule  must  obtain 
when  the  removal  is  from  Hunslet  to  Northwich ; 
that  the  order  is  bad,  as  it  is  made  upon  overseers  of 
a  township  within  a  union  formed  under  the  4  &  5 
Will.  4,  c.  76,  who  cannot,  since  the  passing  of  the 
Union  Chargeability  Act,  provide  funds  to  satisfy 
the  order ;  that  the  order  should  have  been  upon  the 
guardians  of  the  Northwich  Union,  who  alone  have 
power  to  charge  the  expenses  of  the  relief  of  the 
pauper  to  the  common  fund  of  the  union : 

U€ds  V.  Wakefield,  26  L.  J.  87,  M.  0.  ; 
Droitidch  Unum  v.  Worcester  Union,  82  L.  J.  196, 
M.C.J  8  L.  T.  Eep.  N.  S.  276. 


Blaokbusn,  J.— It  is  a  great  pity  that  the  Legis- 
lature in  passing  Acts  are  not  more  careful  in  tfieir 
wording.  The  Legislature,  no  doubt,  intended  that 
there  should  be  one  uniform  rule  applicable  to  all 
unions,  but  unfortunately  they  speak  only  of  uniona 
consisting  of  parishes,  and  are  utterly  silent  witii 
reference  to  a  union  consisting  of  a  single  parish, 
and  such  unions  therefore  as  Uiose  under  GUbertfs 
Act,  or  some  local  Acts  constituting  a  imion  of  a 
single  parish,  are  unaffected  by  the  statute.  Then 
one  of  two  things  must  happen :  the  one  is,  that  in 
such  a  case  such  a  parish,  as  not  being  within  a 
union  referred  to  in  the  28  &  29  Vict,  c  79,  is  to  be 
saddled  with  all  their  paupers  without  any  power  of 
removal ;  and  the  other  is,  that  the  power  to  lemore 
remains  untouched,  and  the  parish  to  which  the  re- 
moval takes  place  must  discharge  the  cost  in  the 
first  place,  and  afterwards  get  it  from  the  union.  It 
is  to  be  rcjgretted  thai  there  should  be  such  trouble, 
but  we  cannot  hold  that  such  a  township  as  Hunslett 
is  to  be  fixed  with  all  its  casual  poor.  The  order  of 
sessions,  therefore,  was  right.  I  cannot  but  hope 
that  some  opportunity  wiu  be  taken  to  introdaoe 
into  Parliament  a  Bill  to  remedy  this  defect. 

Shbb,  J.  concurred. 

Order  of  sessions  cai^firmed. 

Attorneys  for  the  apps.,  C.  and  C.  R.  Cuff,  St. 
Martin's-lane. 

Attorney  for  the  resp.,  Fiddey^  Temple. 


Thursday,  May  2,  1867. 

Reg.  v.  Thb  Jubticbs  of  Ebnt. 

Mandamus — Costs  of,  within  what  titRe  to  be  appHsd 

for. 

The  rule  for  the  costs  of  a  mandamus  to  justices  to  ester 
continuances  and  hear  em  appeal  must  be  eqapUedfor 
within  two  terms  after  the  hearing  of  the  cpped  in 
obedience  to  the  writ. 

This  was  a  rule  calling  on  the  guardians  of  the 
poor  of  the  Medway  Union,  in  the  coun^  of  Ke&t» 
to  show  cause  why  they  should  not  pay  tue  costs  of 
the  churchwardens  and  overseers  of  the  parish  of 
Aldershott,  in  the  county  of  Southampton,  occi- 
sioned  by  the  application  to  this  court  for  a  writ  of 
mandamuSf  and  occasioned  by  the  issuing  of  the 
writ,  and  consequent  thereupon,  and  also  the  costs 
nf  tiie  present  application,  against  which 

Poland  showed  cause. — ^The  mandamus,  the  sub- 
ject of  the  present  rule,  issued  to  the  justioer  to 
enter  continuances  and  hear  an  appeal.  The  rule  was 
argued  on  the  26th  April  1866  (a)  ;  and  the  appeal 
heard  in  obedience  to  the  writ  at  the  Quarter  Ses- 
sions on  the  5th  July  following.  The  application 
for  costs  should  therefore  have  been  made  daring 
the  subsequent  Michaelmas  Term,  instead  of  which 
the  apps.  have  delayed  making  their  demand  until 
the  end  of  Hilary  Term  in  the  present  year.  With 
respect  to  a  mandamus  to  enter  continuances  and 
hear  an  appeal,  the  rule  is  that  it  should  be  applied 
for  during  the  term  next  after  the  refusal  to  do  the 
thing  sought  to  be  enforced  (b),  aiid  a  similar  role 
ought  to  prevail  with  respect  to  the  application  for 
costs.  [Blackbubn,  J. — ^I  am  not  aware  that  any 
precise  rule  of  practice  upon  the  subject  has  been 
adopted.] 

Barrow  in  support  of  the  rule. — One  whole  term 
only  has  been  suffered  to  elapse  before  the  obtain- 
ing of  the  rule  for  costs,  and  this  cannot  be  said  to 

(a)  Reported  U  L.  T.  Bep.  N.  S.  331 ;  L.  Bepi,  1  Q.  E  885.     . 
0)  See  Beg.  Gen.«  Q.R,  Easter  Term,  6th  May  1863;  tad 
Reg.  y.  The  Recorder  of  Richmond,  EIL  BL  ft  EIL  2M. 
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Q.B.] 


Ex  parte  Potxbr. 


[Q.B. 


amoont  to  an  nzueasonable  delay.  Unqaestioiiably 
mch  applications  should  be  made  within  a  rea- 
aonable  time,  otherwise,  in  the  case  of  a  fluctu- 
ating population,  persons  totally  uninterested  in 
A  matter  at  the  time  may  subsequently  be  called 
upon  to  pay  costs.  In  the  present  case  it  does 
not  appear  that  any  fresh  rate  has  been  made  in 
the  interval,  nor  that  injustice  of  any  kind  has 
ariaen ;  if  so^  the  facts  might  be  stated  in  an  affi- 
darit.    (He  was  then  stopped.) 

CocKBusK,  C.  J. — I  am  of  opinion  that  this  rule 
should  be  made  absolute.  We  are  agreed  that  ap- 
plications of  this  kind  should  be  made  within  a  rea- 
sonable time,  and  the  question  then  arises,  what  is 
a  reasonable  time  for  the  purpose.  The  matter 
seems  analogous  to  the  provisions  of  a  recent  sta- 
tute, which  allows  six  months  as  the  period  within 
which  debts,  &c  are  recoTerable,  and  this  would 
seem  to  be  a  reasonable  time  enough  for  the  pur- 
poses of  the  present  case.  But  the  analogy  cannot 
be  made  to  extend  closely  and  strictly  to  cases  of 
this  nature,  inasmuch  as  the  court  sits  in  banco 
only  during  term  time,  and  it  is  only  during  the 
sittings  in  banco  that  applications  of  this  kind  can 
be  made ;  and  by  limiting  them  arbitrarily  to  six 
months,  we  might  be  in  effect  depriving  parties  of  a 
portion  of  the  time  to  which  it  is  our  object  to  en- 
title them.  We  therefore  lay  down  the  rule  that 
applications  of  this  kind  may  be  made  within  two 
tenns,  which  appears  to  us  a  reasonable  time,  and 
as  nearly  as  may  be  equivalent  to  the  period  of  six 
months.  The  present  application  is  consequently 
made  in  time. 

BlackbubNjJ. — We  apply  the  doctrine  of  cypres 
to  the  present  case ;  two  terms  are  as  near  as  possible 
analogous  to  the  space  of  six  months. 


Shse  and  Lush,  JJ.  concurred. 


Huh  cAsohUe, 


Thursday^  May  9, 1867. 

Ex  parte   Potter. 

Tumpikit  toQ — Highgate  Arekvoay  Turnpike  Act — Sum" 
moms  for  demanding  illegal  tcll-^uriediction  of 
justices. 

The  Highgate  Archway  Turnpike  Act  (50  Geo,  8,  c.  38} 
did  not  create  a  highway  within  the  operation  of  the 
3  Geo,  4,  c.  126  {the  General  Highway  Act). 

Where  therefore  a  toQ  uxu  demanded  from  a  horseman 
for  passing  along  the  said  highway,  which  he  contended 
he  was  not  liable  to  pay,  ana  thereupon  he  paid  the  toU 
(md  summoned  the  totl-coHectorj  under  sect.  5S  of  the 
8  Geo.  4,  c.  126,  for  demanding  and  takiitg  a  toU 
which  he  was  not  authorised  to  take,  and  the  justices 
dismissed  the  summons  tq>on  the  ground  that  they  had 
no  jurisdiction : 

Held,  that  they  were  right  in  so  doing. 

Poland  showed  cause  against  a  rule  calling  upon 
three  justices  of  Middlesex  to  show  cause  why  a 
mandamus  should  not  issue  commanding  them  to 
hear  and  adjudicate  upon  a  summons  ag^nst  one 
William  Lott  for  demanding  and  taking  a  toll  of 
6dL  not  authorised  by  law. 

By  the  50  Geo.  3,  c.  88,  "An  Act  for  making  and 
maintaining  a  road  partly  by  an  archway  through 
the  east  side  of  Highgate-hill,  communicating  with 
the  present  turnpike-road  from  London  to  Bamet, 
at  Upper  Holloway,  in  the  parish  of  St.  Mary,  Is- 
lington, and  near  the  brook  below  the  fifth  mile- 
stone, in  the  parish  of  Homsey,  in  the  county  of 
Hid^esex,"  a  certain  body  of  proprietors  are  in- 
corporated who  are  to  have  perpetual  succession  for  | 


the  purpose  of  making  and  maintaining  the  said 
road,  and  they  are  empowered  to  raise  a  certain 
amount]  of  capital  by  means  of  shares.  By  the 
said  Act  also  powers  were  given  to  the  company  to 
make  bye-laws. 

By  sect.  65  power  is  given  to  the  company  to  erect 
a  turnpike  and*toll-house  at  each  end  of  the  road  or 
archway,  and  to  ask,  demand,  take,  and  receive  for 
theii  own  use  tiie  several  tolls  thereafter  mentioned 
before  any  passage  shall  be  allowed  upon  or  into 
the  same ;  and  then  follows  a  list  of  tolls  for  horses^ 
carriages,  &c 

The  57th  section  give  porers  to  the  toll-collector 
to  stop  and  prevent  the  passage  of  any  person  neg- 
lecting or  refusing  to  pay  the  said  tolls,  or  any 
hofse,  in  respect  whereof  the  said  toUs  ought  to  be 
paid ;  and  there  is  power  given  to  suchtoU-collector 
to  sell  the  said  horse,  &c.  if  the  tolls  be  not  paid 
within  five  days. 

The  58th  section  enacts,  that  if  any  dispute  shall 
arise  relative  to  the  quantity  of  tolls,  dues,  &c  it 
shall  be  lawful  for  the  collector  so  distraining  to 
detain  the  distress,  and  the  money  arising  from  the 
sale  thereof,  until  the  quantity  oi  tolls,  &c.  shall  be 
ascertained  bv  some  justice  of  the  peace  for  the 
said  county  of  Middlesex. 

By  the  General  Turnpike  Act  (3  Geo.  4,  c.  126,)  s. 
53,  a  penalty  is  imposed  upon  any  turnpike  toll- 
collector  for  demanding  or  taking  a  greater  toll  from 
any  person  than  he  shaU  be  authorised  to  do  by 
virtue  of  the  powers  of  any  Act,  or  shall  demand 
and  take  a  toU  from  any  person  who  shall  be  exempt 
from  the  payment  thereof. 

By  the  4  Geo.  4,  c.  95,  "An  Act  to  explain  and 
amend  an  Act  passed  in  the  third  year  of  the  reign 
of  His  present  Majesty,  to  amend  the  general  laws 
now  in  being  for  regulating  the  turnpike-roads  in  that 
part  of  Great  Britain  called  England,"  af  tec  recit- 
ing that  the  former  Act  requires  to  be  explained, 
amended,  and  some  enactments  thereof  repealed, 
enacts  by  sect  90  as  follows : 

And  whereas  doabte  have  arisen  as  to  the  roads  to  which 
the  proYlsionB  of  the  said  recited  Act  extend,  it  la  therefore 
enacted  that  nothing  In  the  said  recited  Act  or  this  Act  con- 
tained shail  extend  or  be  constened  to  extend  to  any  road  or 
roada  not  under  the  care  and  management  of  trosteM  or  oom- 
mlBsionera,  or  to  any  road  or  roads  which  shall  be  made, 
maintained,  or  supported  onder  the  proyislonB  of  any  Act  or 
Acta  of  Parliament  passed  for  an  nniimited  period,  notwith- 
BtauUng  tolls  may  be  collected  on  sooh  roada,  Ac 

By  the  24  &  25  Vict.  c.  28,  s.  3,  it  is  enacted  by 
the  6th  paragraph,  that. 

At  the  expiration  of  a  term  of  fifteen  years,  commenelng 
with  the  30th  day  of  April  1861,  all  tolls  levUble  by  the  said 
company  (EUghfl^te  Archway  Company)  shall  cease,  and  all 
powers  of  levymg  the  same  be  determined. 

(6.)  At  the  ezphtition  of  soch  term  as  aforesaid,  all  roads 
now  existing  within  the  limits  of  the  said  company's  Acts, 
shall  oontinne  to  be  a  public  highway,  and  shall  be  repairable 
by  the  respectiye  parishes  in  wnich  the  same  is  situated,  and 
shall  be  free  from  toll 

It  appeared  that  the  road  in  question  in  its  course 
runs  past  the  end  of  another  road,  called  Southwood- 
lane,  and  that  a  Mr.  Potter,  who  was  the  com- 
plainant, passed  on  horseback  along  the  said  road 
for  the  distance  of  about  300  yards,  but  not  thxpugh 
either  of  the  turnpike-gates,  and  then  turned  off 
down  Southwood-lane.  When  about  to  turn  down 
this  lane  he  was  accosted  by  the  toll-gate  keeper 
and  required  to  pay  the  toll  of  Gd.,  as  provided  for 
by  the  before-mentioned  Act.  This  amount,  after 
objection,  he  paid,  and  then  summoned  the  toll- 
gate  keeper,  under  the  General  Turnpike  Act,  for 
demanding  and  taking  a  toll  which  he  was  not 
authorised  to  take.  At  the  hearing,  it  was  con- 
tended, on  behalf  of  the  toll-gate  keeper,  that  the 
justices  had  no  jurisdiction,  inasmuch  as  the  3  Geo. 4, 
c.  126,  s.  53,  as  explained  by  the  4  Geo.  4,  c  95,  s.  90, 
does  not  apply  to  a  road  of  this  kind,  and  the 
justices  being  of  this  opinion,  dismissed  the  summons, 
whereupon  Uie  present  rule  was  obtained. 
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Poland,  in  showing  canse,  contended  that  the 
jiuticea  were  right,  for  that  the  smnmary  jurisdic- 
tion exercised  by  them  under  the  5drd  section  of 
the  d  Oea  4,  c.  126,  does  not  apply  to  a  road  of  this 
kind,  which  is  not  a  tumpike-road  in  the  sense  of 
thoae  included  within  that  statute  and  as  explained 
bj  the  90th  section  of  the  4  Qeo.  4,  c.  95,  for  that 
such  statute  applies  only  to  turnpike-roads  under 
the  control  of  commissioners,  the  funds  of  which  are 
not  applicable  to  the  benefit  of  shareholders,  and 
the  Acts  relating  to  which  have  a  limited  duration. 

Michael,  in  support  of  the  rule,  argued  that  the 
justices  were  wrong,  for  that  this  road  is  a  road 
within  the  oi)eration  of  the  3  Oeo.  4,  c.  126,  the 
more  especially  as  by  the  24  &  25  Vict.  c.  28,  s'.  8 
C6th  paragraph),  the  duration  of  the  road  a?  a 
tumpike-road  is  limited  to  fifteen  years  from  the 
30th  April  Ih^Gl,  and  at  all  events  the  justices  had 
jurisdiction  under  sects.  57  and  68  of  the  50  G^.  3, 
c.  88,  to  treat  the  dispute  in  question  as  provided 
for  by  those  sections.  [Mbllor,  J. — But  this  is  not 
a  question  of  distress,  or  detention  of  the  horse  of 
the  complainant,  but  an  information  for  uking  an 
illegal  toll.1  The  case  faUs  within  the  mUng  in 
the^  case  of  The  Company  of  Proprietors  of  the  Northern 
Bridge  Coinpany  v.  The  London  and  Somthaftqjton  Rail- 
wcnf  Company,  (>  M.  &  W.  428.  All  the  incidents  of 
the  Act  show  it  to  be  a.  highway.  [Mbllor,  J.— 
The  case  quoted  turned  merely  upon  what  was  a 
highway  within  the  Hallway  Acts.] 

CocKBURx,  C.  J.— The  question  here  is,  was  this 
such  a  turnpike-road  as  is  exempt  by  the  operation  of 
the  90th  section  of  the  4  Qeo.  4,  c.  95,  as  not  being 
under  the  care  and  management  of  commissioners  ? 
If  it  was,  then  the  justices  were  right  in  holding 
that  t1>ey  had  no  jurisdiction.  I  must  say  that  I 
think  they  were  right  in  coming  to  the  conclusion 
that  this  was  such  a  road.  The  Id  formation  on  its 
face  is  founded  upon  the  General  Turnpike  Act, 
which  in  my  opinion  does  not  apply  to  this  case. 

Mellob,  J.— I  understand  from  Mr.  Michad  that 
be  oontends  that  this  was  a  matter  which  may  have 
been  treated  by  the  Justices  as  a  trespass  at  common 
law.  But  justices  have  no  general  jurisdiction  upon 
Boch  a  subject,  TbsD  it  was  said  that  the  matter 
may  have  been  treated  as  a  distress  under  sects. 
67  aad  ^ ;  but  there  is  no  ground  for  such  an  argu- 
ment, as  there  was  no  seizure  in  fact. 


Shkb,  J.  concurred. 


Akditcharged, 


SatmrdcQ/,  May  11, 1867. 

TSB  ComOSSIOKERS    OF  THE    SeWSRS  OF  LoKDOK 

V.  Tub  Metropolitan  Local  Board. 

Main  drainage  rate,  estimate  or  bams  o/^— 21  ^  22 
Vict.  c.  104  {Metropolis  Local  Management  Amend' 
ment  Act)  s.  10. 

In  the  absence  of  any  estimate  or  basis  of  a  county  rate 
in  the  city  of  LondoHy  the  MaropoUtan  Board  of 
Works,  under  sect,  10  of  the  Metropolis  Local 
Managetnent  Amendment  Act  (^21  j*  22  Vict.  c.  104), 
may  make  ilte  parochial  assesement  the  basis  or  esti- 
mate of  a  rate  for  rainng  Ae  necessaiy  sum^for  the 
purposes  of  the  main  drainage  rate. 

Rule  calling  upon  the  Metropolitan  Board  of 
Works  to  show  cause  why  a  mandamus  should  not 
issue  to  thom  to  alter  or  amend  an  assessment  for 
the  purposes  of  the  main  drainage  rate  for  the  year 
ending  Aug.  1,  1867,  so  far  as  concerns  the  city  of 
London,  and  the  precept  issued  by  them  to  the 
Chamberlain  of  London  requiring  payment  thereof, 
by  making  the  sum  so  assessed  on  the  city  such  as 


in  their  judgment  will  be  equivalent  to  a  rate  of  3d, 
in  the  pound  upon  the  annual  ralue  of  the  property 
in  the  said  city,  estimated  according  to  the  estimate 
or  basis  on  which  the  county  rate  is  assessed,  or 
according  to  an  estimate  pursuant  to  the  prorisions 
of  the  Metropolis  Locid  Management  Act,  and  the 
Acts  amending  the  same. 

The  Solicitor- General  (Sir  J.  B.  Karslake),  Meflish, 
Q.  C,  and  Raymond  showed  cause. — ^There  had  been 
no  failure  of  duty  on  behalf  of  the  board.    The 
question  depends  upon  sect.  10  of  21  &  22  Vict  c. 
104  (Metropolis  Local  Management    Amendment 
Act),  which  enacts  that,  during  forty  years  from  the 
passing  of  the    Act,   the  Metropolitan    Board    of 
Works  shall  assess  and  cause  to  be  raised  eveiy  year 
upon  the  citj  of  London  and  the  other  parts  of  the 
metropolis,  for  the  purposes  of  the  Act,  such  sums 
as  in  their  judgment  will  be  equivalent  to  a  rate  of 
threepence  in  the  jwund  upon  the  annual  value  of 
the  property  in  the  said  city  and  other  parts   res- 
pectively,   *' estimated    according  to  the  estimate 
or  basis   on    which  the  county  rate   is  assessed, 
or  ac<3ording  to  a  like  estimate.''     [Blackburn, 
J.  —  Here    they    have    proceeded  not    upon    the 
basis     of    the   county    rate,    but    the    parochial 
assessment,  thereby  materially  increasing  the  dty 
rate.l    There  was  no  other  estimate  which  they 
could  adopt,  inasmuch  as  no  county  rate  has  ever  been 
levied  in  the  city ;  they  have  therefore  adopted  as 
nearly  as  they  could  a  "  like  estimate."      It  is  true 
that,  so  long  ago  as  Jan.  1659,  the  justices  of  the 
peace  for  the  city  of  London,  at  !the  general  quarter 
sessions,   took  into  consideration  and  confirmed  a 
standard  or  basis  for  a  county  rate,  prepared  by  a 
committee  of  the  justices  pursuant  to  the  County 
Rate  Assessment  Act  (15  &  16  Vict.  c.  81),  but  no 
county  rate  was  ever  levied  in  the  city,  and  since 
the  date  of  the  confirmation  of  the  said  basis  or 
standard   the  value  of  property  in  the  city  has 
increased,  so  that  it  no  longer  affords  a  fair  estimate 
on  nrhich  a  county  rate  could  be  based.     Sect  170 
of    the    original     Metropolis    Local    Management 
Act  (18  &  19  Vict,  c  120),  which  originally  pro- 
vided for  the  assessment  of  the  city  of  London  to 
the  expenses  of  drainage  and  other  works,  is  repealed 
by  sect.  5  of  the  25  &  26  Vict,  c  102  (Metropolis 
Local  Management  Amendment  Act). 

Jos^h  Brown,  Q.C.  (J.  0.  Griffits  with  him),  in 
support  of  the  rule,  contended  that  the  parodmd 
assessment  to  the  relief  of  the  poor  was  not .  a 
"  like  estimate  *'  within  the  meaning  of  sect.  10  of 
the  21  ft  22  Vict  c  lik.  [Cockburu,  C.  J.— There 
is  no  county  rate  in  the  dty,  the  board  have  there- 
fore taken  the  materials  they  had  at  hand  for  the 
purpose  of  the  assessment.] 

COGKRURN,  C.  J. — I  am  of  opinion  that  this  role 
should  be  discfaai^ed.  The  question  turns  on  sect. 
10  of  the  Metropolis  Local  Management  Amend- 
ment Act  (21  &  22  Vict.  c.  104).  [His  Lordship 
read  the  section.]  In  this  case  the  Metropolitan 
Board  could  not  proceed  on  the  estimate  of  the 
county  rate,  for  the  simple  reason  that  there  has 
never  been  any  county  rate  levied  in  the  city  of 
London.  It  certainly  appears  that,  so  long  ago  as 
1859,  such  a  rate  was  in  contemplation,  and  a  valua- 
tion made  as  a  basis  for  the  rate;  but  the  m- 
tention  was  never  acted  upon,  and  the  matter  fell 
to  the  ground.  What  alternative,  then,  have  the 
board  under  sect.  10?  ITiey  are  to  proceed  **  accord- 
ing to  a  like  estimiUc,"  and  there  is  no  estimate  in 
existence  of  whicTi  they  can  avail  themselves 
but  the  parochial  assessment.  It  may  be 
that  when  there  is  no  estimate  in  existence 
upon  which  the  rate  in  question  could  be 
based,  the  board  has  the  power  to  make  one,  but 
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when  we  consider  the  immense  expense  which  wonld 
be  cUtendant  upon  the  vaiuatioo  of  all  the  juroperty 
in  the  catj  of  London  for  the  purposes  of  this  rate, 
•nd  also  the  fact  that  they  have  at  hand  the 
parochial  assessment  which  may  he  adapted  to  the 
ejdgencies  of  the  case,  I  cannot  but  think  they 
exerciaed  a  sound  discretion  in  adopting  such 
materials  as  were  before  them.  Mr.  Brown  has 
certainly  succeeded  in  pointing  out  certain  inequa- 
lities and  inconsistencies  which  may  ensue  from  the 
course  adopted  by  the  board,  but  he  has  not  shown 
any  such  difference  as  wonld  warrant  the  great 
difficulty  and  expense  attendant  upon  a  fresh 
valuation.  The  board  have  substantially  done  their 
duty  according  to  ^e  requirements  of  the  statute, 
and  I  see  no  reason  for  interfering  with  their 
discretion. 

Blagkbttbn,  J. — ^I  am  of  the  same  opinion.  It 
seems  to  me  that  this  is  a  rule  calling  upon  the 
board  to  perform  a  duty  which  they  hare  already 
done.  Sect.  10  of  the  Metropolis  Local  Manage- 
ment Amendment  Act  is  certainly  not  yery  happily 
worded,  but  its  true  construction  may  be  gathered 
from  sect.  6  of  the  25  &  26  Vict.  c.  102,  which  ex- 
presses the  meaning,  although  it  does  not  employ  the 
actual  words  of  sect.  10. 

Bule  discharged. 


C0T7KT  OF  COlffMON  PLEAS. 

Beported  by  W.  Gkarau  and  M.  W.  MgKellab,  Esqra. 

Barristers-at-Law. 


Wednesday,  May  1,  1867. 

Downing  v.  Gajpel. 

Noiic€  in  an  actum  o/ false  imptisouttient — Apprehension 
withtmt  vfoimaU — Dresh  pursuit. 

Two  eostermongers  sold  fruit  to  a  genUemem  wkom  they 
met  in  the  road.  The  purchaser  gave  a  written  order 
tqMM  his  butler  to  pay  the  moneu  on  delivery  at  his 
house*  He  then,  according  to  nis  own  story,  changed 
his  mind  and  paid  the  men  himself  The  fruit  was 
left  as  directed,  and  the  butler  paid  the  money  on 
receipt  of  his  masters  order.  Upon  the  master's  return 
home  about  three  hours  and  a  half  after  the  purchase 
took  place,  he  discovered  what  had  happened,  followed 
the  costermongers,  and  gave  them  into  custody  upon  a 
charge  oj  obtaining  money  under  false  princes.  They 
were  released  on  the  day  after,  the  chatge  being 
dismissed: 

Held,  in  actions  of  false  imprisonment  brought  by  the 
costermongers  against  the  gentleman  who  gave  them 
into  custody,  that  the  circmnstances  did  not  entitle  Ok 
cfe/>.  to  notice  of  action  under  the  24  ^  25  Vict.  c.  96, 
ss.  108  and  113. 

These  were  two  actions  la  which  the  pits,  were 
brothers,  and  the  same  man  was  deft,  in  each.  They 
were  tried  together  by  Byles,  J.  during  Hilary  Term, 
•ad  Terdicts  of  20^  and  10^  were  found  for  the  pits, 
respectively.  • 

The  deft.,  a  magistrate  liying  near  Watford,  met 
the  two  pits., who  were  costermongers,  in  theroad,  and 
purchased  from  them  two  pine-apples.  He  gave 
them  a  written  order  upon  his  butler  for  the  payment 
to  them  of  five  shillings  on  delivery  of  the  pines. 
According  to  the  def t.'s  evidence,  he  then  dianged 
his  mind  and  paid  them  this  sum  himself ;  but  the 
I^tSw  swore  the  deft,  was  mistaken  and  never  gave 
them  any  money,  and  this  was  the  opinion  of  the 
jury.  At  all  events,  the  pits,  took  tJke  pines  and 
the  order  to  defL's  house,  and  received  from  the 
butler  two  half-crowns.  On  the  def  t.'s  return  home  . 
between  three  and  four  hours  afterwards,  he  followed 
the  pits,  and  gaye  them  in  charge  for  obtaining 


money  under  false  pretences.  They  were  next  day 
discharged,  and  subsequently  they  brought  these 
actions  for  false  imprisonment.  It  was  conceded 
that  the  deft,  had  tici&l.bondjide. 

Keane,  Q.  C.  obtained  rules  nisi  for  nonsuits,  pur- 
suant to  leave  reserved,  on  the  ground  that  the  deft, 
was  entitled  to  notice  of  action,  under  24  &  25  Vict, 
c.  96,  8.  113. 

Daly  showed  cause. — ^The  section  of  the  Larceny 
Consolidation  Act  upon  which  the  rule  was  granted 
is  the  113th: 

All  octiOQB  and  proaecotiona  to  be  oommenced  against  any 
perscn  for  aDvthlng  done  in  pnrauance  of  this  Act  shall  be 
md  and  tried  in  the  county  wnere  the  faet  waa  committed, 
and  shall  be  oommenced  within  aiz  months  after  the  fact 
committed  and  not  otherwise;  and  notice  in  writing  of  sooh 
action,  and  of  the  cause  thereof,  shall  be  given  to  the  deft,  one 
month  at  least  before  the  oommenoement  of  the  action. 

l%e  103rd  is  the  section  under  which  the  a^mre- 
hensLon  of  the  pits,  was  alleged  to  have  tteken 
place: 

Any  person  found  oommittfaig  any  offence  punishable,  either 
upon  indictment  or  upon  summary  conyietion,  by  virtue  of 
this  Act,  except  only  tne  offence  of  angling  in  the  daytime, 
may  be  immediately  apprehended  witbont  a  wairant  by  any 
person,  and  forthwith  taken,  togeOxer  with  snoh  property,  if 
any.  before  some  neighbouring  justice  of  the  peace,  to  be 
dealt  with  according  to  law. 

The  deft.,  in  order  to  have  been  entitled  to  notice, 
must  have  believed  the  person  to  have  been  found 
committing  the  offence.  In  Hermann  v.  Seneschal,  13 
C.  B.,  N.  &,  392,  it  was  held  that  it  would  be  enough 
if  the  deft.,  in  a  case  of  this  kind,  honestly  and 
bond  fide  believed  he  was  acting  in  pursuance  of 
the  Act,  whether  there  were  reasonaUe  ground  for 
such  belief  or  not.  This  is  the  case  upon  which 
I  suppose  the  other  side  will  rely ;  it  is,  however, 
consistent  with  Roberts  v.  Orchard^  before  the  Ex. 
Ch.,  2  H.  &  C.  769.  There  this  very  question 
was  raised  upon  this  103rd  section  in  an  action  by 
the  shopman  of  the  deft,  for  giving  him  into  cus- 
tody on  the  charge  of  stealing  a  florin :  "  Held, 
that  it  would  not  have  been  sufficient  to  leave  to 
the  jury  the  question  whether  the  deft,  honestly 
believed  that  the  pit  had  wrongfully  taken  the 
florin,  and  that  in  giving  the  pit  into  custody  he 
was  executing  a  legal  power,  but  the  question 
ought  also  to  be  left  to  the  jury  whether  the  deft., 
believed  that  the  pit  had  been  found  committing 
the  offence."  Here  the  circumstances  are  such 
that  this  could  not  have  been  the  belief  of  the  deft. 

H.  Giffard^  Q.  C.  supported  the  rule.— The  botlcr 
did  not  know  there  had  been  a  fnnid  until  his 
master  returned  home,  and  then  there  was  fredi 
pursuit  In  Hanway  v.  Boultbee,  1  M.  &  K.  15,  the 
pit.  was  seen  committing  the  act,  and  a  constable 
was  immediately  sent  for,  who  followed  him  (he 
having  quitted  the  place),  and  apprehended  him  at 
the  distance  of  a  mile ;  tiiis  was  held  an  immediate 
apprehension  of  a  person  found  committing  an 
offence  under  7  &  8  Geo.  4,  c  30,  s.  28.  There 
Tlndal,  O.  J.  said,  '<  The  words  of  the  present  statute 
must  not  be  taken  so  strictly  as  to  defeat  its  reason- 
able operation."  The  deft,  acting  bond  fide,  even  if 
no  offence  had  been  committed,  was  equally  entitled 
to  the  notice  whether  the  pit  was  guilty  or  not. 
The  moment  the  offence  was  discovered  there  was  a 
consultation,  and  the  pursuit  at  onoe  commenced. 
In  Beg.  v.  Howarth,  1  Moo.  Cr.  Cas.  207,  it  was  held 
that,  to  make  an  arrest  without  warrant  legal,  it  was 
not  necessary  that  the  person  should  have  at  the 
time  he  was  arrested  a  continuing  purpose  to  com- 
mit the  felony.  The  judges  held  that  it  was  suffi- 
cient that  he  was  taken  on  fresh  pursuit  before  he 
had  left  the  nei^bourhood.  Here  the  moment  the 
deft,  had  knowledge  of  the  theft  he  instituted  pur- 
suit, and  was  justified  in  the  arrest  He  was  there- 
fore entitled  to  notice  of  action. 
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Btlss,  J. — ^This  rule  must  be  discharged.  The 
felonious  act  supposed  to  have  been  committed  took 
place  about  one  o'clock.  About  four  or  five  o'clock 
the  quality  of  the  act  was  discovered.  The  words 
are  "any  person  found  committing."  I  can  con- 
ceive no  substantial  difference  between  waiting 
three  or  four  hours  and  then  receiving  evidence,  and 
waiting  three  or  four  months. 

Eeatiko,  J.— I  am  of  the  same  opinion.  The* 
object  of  the  Act  evidently  was  to  afford  to  persons 
Availing  themselves  of  the  provisions  of  tlie  Act 
bond  jide,  an  opportunity  of  tendering  amends  and 
settling  the  action.  The  person  suspected  need  not 
be  carrying  away  the  article  at  the  moment  he  is 
•giYen  in  charge,  but  he  must  be  in  such  a  position 
as  to  justify  the  belief  that  he  was  in  the  act  of 
doing  so.  In  both  cases  referred  to  by  Mr.  Giffard, 
Hamcaif  v.  BouUbee  and  Reg.  v.  Howarth,  the  circum- 
Btanoes  of  the  arrests  were  more  nearly  in  accord- 
ance with  the  words  of  the  statute  than  those  in 
this  case.  The  money  was  obtained  some  hours 
before,  and  it  seems  to  me  that  the  true  way  of 
putting  it  is  as  the  Lord  Chief  Justice  siud  in 
jS^anway  v.  Boultbee,  "  Suppose  a  party  seen  in  the 
act  of  committing  the  crime  were  to  run  away, 
and  immediate  and  fresh  pursuit  to  be  made,  I 
think  that  would  be  sufficient.'*  But  the  deft,  here 
cannot  be  within  the  proteetion  of  the  statute,  so 
the  rule  must  be  discharged. 

Smith,  J. — I  am  of  the  same  oninion.  To  entitle 
himself  to  notice  the  deft,  should  prove  not  only 
that  the  offence  was  committed,  but  also  that  he 
was  arresting  the  prisoner  immediately  after  the 
•committal  of  the  offence.  There  is  nothing  like 
fneh  pursuit  in  this  case. 

Rule  discharged. 

Attorney  for  pit,  J.  OUve, 

Attorney  for  deft.,  S.  Camp, 


FouLsrM  V.  Thibst. 

Negligence  in  constructino  a  aewer-^Adion  agaimt  a 
ootUractor-'Board  of  Works — Notice  0/ action. 

In  reconstructing  a  sewers  the  contractor  who  was  ent" 
ploued  by  the  Metropolitan  Board  oj  Works  was 
obaged  to  dam  tq}  a  branch  sewer,  in  order  to  carry 
the  water  by  a  wooden  trough  along  a  higher  level ; 
the  stream  being  swollen  by  heavy  rains,  the  drain 
which  came  from  the  pU,'s  house  was  filled,  and  the 
pU.'s  premises  were  flooded: 

Held,  in  an  action  against  the  contractor  for  negligence, 
that  he  was  entitlai  to  notice  of  action  under  25  fc  26 
Vict,  c  102,  s.  106. 

Declaration; 

Pot  that  before  and  at  the  time  of  oommltting  the  grievanoes 
hereinafter  mentioned,  the  pit.  was  lawfully  poBseased  of  a 
hoase,  tenements,  and  premises,  with  the  appnrtenances, 
situate  ux^  being  No.  25,  QaeenVroad,  Norland-sqaare, 
Bayswater,  in  the  ooantj  of  Middlesex,  wherein  he  exorcised 
and  carrledonhis  bosiness  of  a  laondryxnan,  and  thereby  gained 
his  Uying:  and  the  deft  was  then  by  himself  and  his  servants 
in  that  benalf  exoarating  and  making  a  sewer,  and  doing  and 
performing  oertain  woiics  in  the  pabUo  highwav,  near  to  and 
adjoining  the  said  honse  and  premises  of  the  pit,  sitnate  and 
being  S8  aforesaid :  yet  the  deft  then  by  himself  and  his  said 
servants  in  that  benalf  so  carelessly,  negligently,  and  Impro 
perly  conducted  himself  in  and  about  the  making  of  the  said 
«ewer  and  the  performance  of  the  said  works  near  to  the  said 
iionse,  that  divers  large  quantitifiB  of  water,  soil,  and  filth 
were  wrongfully,  carelessly,  negligently,  and  improperly 
allowed  and  permitted  by  the  deft,  and  his  said  servants  in 
4hat  behalf  to  come  and  run  from  and  out  of  the  said  works 
and  excavations  which  the  deft  was  so  doing  and  performing 
into,  over,  and  upon  the  said  house  and  premises  of  the  pit, 
whereby  and  by  reason  of  the  carelessness,  negligence,  and 
improper  conduct  of  the  deft  by  himself  and  his  ssld  servants 
in  that  behalf  the  pit's  said  honse  and  premises  became  and 
wore  flooded  with  sewage,  filth,  and  water,  so  wrongfully, 
carelessly,  and  neglfgently  allowed  to  run  by  the  deft,  and 


divers  of  the  pit's  goods  and^nmltnre  and  linen  became  sod 
were  wetted,  dams^ped,  and  injured  and  spoiled,  and  Us  ssld 
house  and  premises  became  and  were  rendered  damm 
unwholesome,  and  wholly  unfit  for  habitation,  and  he  wu 
prevented  from  carrying  on  his  said  business  of  a  lamidrymaa 
therein,  and  divers  of  his  customers  refused  to  employ  him 
and  his  business  fell  off,  and  divers  of  his  lodgers  refoeed  to 
occupy  and  rent  lodgings  of  him  in  his  said  hoose  sad 
premises,  and  pit  was  otherwise  greatly  injured  and  damnified. 

To  this  the  deft,  pleaded  not  guilty  by  stat 
25  &  26  Vict.  c.  102,  s.  106. 

The  deft,  was  the  contractor  for  deepening  and 
reconstructing  the  Counter's  Creek  Sewer  from 
Boyal-crescent  to  Bramley-road,  Kensington,  under 
an  agreement  with  the  Metropolitan  Board  of 
Works.  Whilst  the  new  part  of  the  sewer  wu 
being  built,  and  the  smaller  sewers  and  drains  were 
dammed  up,  the  water  was  carried  along  a  wooden 
trough  upon  a  somewhat  higher  level  than  the  old 
sewer.  The  usual  stream  being  swollen  by  heavy 
rains,  the  drain  which  came  from  the  pit.  s  home 
and  ran  into  the  sewer  was  filled,  and  the  pit's 
premises  were  flooded.  Notice  was  given  to  ibe 
contractor,  who  took  certain  precautions ;  but  on 
two  subsequent  occasions  the  premises  were  again 
flooded,  though  not  to  the  same  extent  as  on  the  flnt 

The  trial  took  place  before  fiyles,  J.,  at  the 
Middlesex  sittings  in  Hilary  Term,  when  the  jury 
found  a  verdict  of  50/.  for  the  pit.  On  the  25th  Jan. 
Keane,  Q.  C.  obtained  U  rule  nisi  to  set  aside  tfaii 
verdict,  and  to  enter  a  nonsuit,  pursuant  to  leave 
reserved,  on  the  ground  that  on  the  evidence  the 
deft,  was  entitled  to  notice  of  action,  under  25  &  26 
Vict.  c.  102,  8.  106,  and  that  no  such  notice  was 
proved. 

The  following  are  the  words  of  this  section  of  the 

Metropolitan  Local  Management  Acts  Amendment 

Act: 

No  writ  or  process  shall  be  sued  out  against,  or  served  npoo, 
and  no  proceeding  shall  be  instttnted  aMinst,  the  MetropouUn 
Board  of  Works,  or  any  vestry  or  district  board,  or  fheir  clot, 
or  any  clerk,  surveyor,  oontractor.offlcer,  or  person  whomsoever, 
under  their  or  any  of  their  cUrectloDS,  for  anything  done  or 
intended  to  be-done  under  the  powers  of  such  board  or  vestiy, 
under  the  said  Acts  or  this  Act,  until  the  expiration  of  one 
calendar  month  next  after  notice  in  writhig  snail  have  been 
served  upon  such  board  or  vestry,  or,  when  the  action  or  pr> 
oeedlng  shall  be  against  such  officer  or  other  person  scmg 
under  their  or  any  of  their  directions,  shall  have  been 
delivered  to  him,  or  left  at  his  office  or  place  of  abode,  statfau 
the  cause  of  action  or  grounds  of  the  proceeding  or  demand, 
and  the  name  and  place  of  abode  or  the  intended  pit  or 
di^ant,  and  of  his  attorney  or  agent  in  the  caaee  or  pro- 
ceeding. 

Atkinson,  Serjt.  and  Gibbons  showed  cause  against 
the  role.— The  deft  was  a  contractor  acting  under 
the  direction  of  the  Board  of  Works  in  the  con- 
struction of  the  sewer,  but  in  putting  up  the  dams 
in  order  to  make  the  water  flow  through  the  trouglu^ 
and  thereby  causing  this  damage  to  the  pit's  pre- 
mises, he  was  guilty  of  negligence,  which  could  not 
be  said  to  have  been  under  the  direction  of  the 
board.  It  was  proved  that  the  mischief  could  have 
been  preyented  by  the  careful  use  of  an  engine; 
but  upon  the  occasion  of  the  first  flooding  there  was 
no  engine  at  work  at  all.  After  notice  had  been 
glTen  to  the  deft,  of  the  first  occasion  upon  which 
the  pit.  was  damaged,  the  deft,  ought  to  have  taken 
precautions  to  prevent  th^recurrence  of  the  injury, 
but  upon  two  subsequent  occasions  the  premises 
were  floodjed,  although  not  to  the  same  extent  as  on 
the  first.  By  the  construction  of  the  Act,  the  only 
persons  entitled  to  notice  of  action  are  those  who 
are  clearly  acting  under  the  direction  of  the  board. 
It  rests  with  the  contractor  to  show  that  in  the 
negligence  of  which  we  complain  he  is  acting  under 
the  specific  direction  of  the  board.  By  18  &  19 
Vict.  c.  120,  s.  185,  the  board's  powers  to  make 
sewers  are  limited  to  such  proceedings  as  will  not 
create  a  nuisance.  What  we  complain  of  is,  that 
the  deft,  did  not  so  carry  the  sewage  as  to  prevent 
it  from  being  a  nuisance,  and  ho  was  therefore 
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Reg.  v.  Abraham  Sanders. 


[G.  Cab.  B. 


exceeding  the  authority  which  the  board  had  power 
to  Test  in  him.  We  say  the  cause  of  action  was  the 
nuisance  to  us ;  that  is  the  omission  of  the  contractor 
to  do  what  he  ought  to  have  done,  and  that  cannot 
be  a  thing  done  in  pursuance  of  the  Act.  We  com- 
plain of  a  private  not  a  public  nuisance  caused  by  this 
sewer,  which,  indeed,  might  have  been  altered  without 
any  Act  of  Parliament.  At  all  events,  after  the  first 
flooding,  and  the  deft,  had  become  aware  of  the  risk, 
his  further  neglect  cannot  be  said  to  have  been 
under  the  direction  of  the  board.  In  Lawson  v. 
DtunUn^  9  C.  B.  54,  it  was  held  that  in  an  action 
against  a  Trinity-house  pilot  for  negligently  running 
his  vessel  against  another,  he  was  not  entitled  to 
notice  under  6  Geo.  4,  c.  125,  s.  84,  the  action  not 
being  for  anything  done  in  pursuance  of  the  Act. 
CressweU,  J.  said,  "The  deft,  could  not  for  a 
moment  suppose  that  in  running  down  the  vessel  in 
question  he  was  acting  in  pursuance  of  the  Act." 
In  Newton  v.  ElUs,  5  E.  &  B.  115,  deft,  was  held  to 
have  been  entitled  to  notice  of  action  under  sect. 
189  of  the  Public  Health  Act  1848,  he  having  been 
sued  for  leaving  a  hole,  excavated  in  working  a  well 
in  a  highway,  without  light  by  night,  whereby  the 
pit.,  who  was  driving  a  carriage,  fell  into  the  hole 
and  was  bruised,  and  his  carriage  injured.  [Kbatinq, 
J. — ^This  case  is  on  all  fours  with  Newton  v.  EUis,'^ 
This  difference  exists.  There  was  in  Newton  v.  Elks 
only  one  act,  here  there  were  at  least  two  acts  of 
wilful  negligence.  In  Willianu  v.  Golding,  L.  Rep., 
1  C.  P.  79 ;  13  L.  T.  Rep.  N.  S.  291,  WiUes,  J.  said  the 
deft,  in  that  case  persisted  in  doing  what  was  com- 
plained of,  notwithstanding  he  was  warned  of  the 
probable  consequences.  He  must  therefore  have 
known  that  he  was  doing  wrong.  The  facts  show 
here  that  the  deft  could  have  no  bond  fide  belief 
of  the  necessity  for  notice  before  this  action.  The 
following  cases  were  also  cited  for  the  pit. : 

Umphelby  v.  McLean^  1  B.  &  Aid.  42 ; 
Chamben  v.  Reid^  18  L.  T.  Bep.  N.  B.  708 ; 
Blakemare  v.  Glamorganshire  Canal  Con^panjf,  3  Yo. 

&  Jer.  60 ; 
Smiikv,  JS^auf,  10  B.  &  0.  277. 

Keane,  Q.  C.  and  W,  A,  Holdsworth,  who  appeared 
to  support  the  rule,  were  not  heard. 

Btlbs,  J. — I  think  in  this  case  the  rule  must  be 
made  absolute.  I  regret  it  because  it  is  a  case  of 
hardship  on  the  pit.  There  is  no  question  in  the 
matter  of  bona  fideiy  and  I  think  there  could  have 
been  no  intention  on  the  deft's  part  to  do  any  injuij 
to  the  pit..  The  only  evidence  on  this  subject  is 
that  two  floodings  took  place  after  the  first  had  been 
mentioned  to  the  deft.,  but  it  appeared  that  the 
dunage  done  by  the  subsequent  floodings  was  much 
less  than  by  the  first.  The  question  for  us  is, 
whether  the  work  at  the  time  of  the  injury  com- 
plained of  was  being  done  under  the  direction  of  the 
board  ?  By  the  contract  the  deft,  was  to  act  under 
tiie  direction  of  the  board.  Was  this  an  act  done  or 
intended  to  be  done  under  powers  conferred  by  the 
Metropolis  Local  Management  Acts?  Certainly 
the  reconstruction  of  the  sewers  was ;  but  this  par- 
ticular act  was  a  nonfeasance.  I  cannot  distinguish 
this  from  the  case  of  Newton  v.  Ellis,  the  marginal 
note  of  which  is :  **  Deft,  contracted  with  a  local 
board  of  health  to  dig  wells  for  them,  according  to 
a  specification  prepared  by  the  surveyor ;  the  works 
to  be  done  to  the  satisfaction  of  such  surveyor,  and 
the  digging  to  be  done  entirely  under  his  direction ; 
the  surveyor  to  have  power,  if  he  considered  the 
materials  or  works  improper,  of  making  the  con- 
tractor remove  them,  or  of  removing  them  at  the 
contractor's  expense,  and  of  ordering  the  dismissal 
of  workmen  with  whom  he  should  be  dissatisfied,  or 
of  dismissing  them  himself ;  the  board  to  have  the 
power  of  making  alterations  and  additions.    Deft. 


was  sued  for  having  left  a  hole,  excavated  in  work- 
ing one  of  the  wells  in  a  highway,  without  light  by 
night,  whereby  pit.,  who  was  driving  a  carriage 
along  the  way,  f ^  into  the  hole  and  was  bruised,  and 
his  carriage  injured :  Held,  that  deft,  was  entitled 
to  notice  of  action,  under  sect.  189  of  the  Public 
Health  Act  1848  (11  &  12  Vict.  c.  63)." 

Keating,  J. — ^I  am  of  the  same  opinion,  and  I  also 
come  to  this  decision  with  reluctance ;  but  I  am 
not  able  to  distinguish  this  case  from  Newton  t. 
Ellis.  1  tiiought  at  one  part  of  the  argument  that 
perhaps  the  repetition  of  the  act  might  be  sufildent 
to  make  the  distinction,  but  it  is  impossible  to  arrive 
at  that  conclusion. 

Shfth,  J.— I  am  of  the  same  opinion.  I  regret 
to  be  obliged  to  defeat  the  claims  of  the  pit.  The 
object  of  the  section  which  requires  this  notice  of 
trial  is  to  give  an  opportunity  to  persons  employed 
by  the 'board,  who  find  themselves  in  this  position, 
to  tender  amends  before  the  case  comes  to  be 
fought  out.  I  think  the  building  of  the  dam  was 
intended  to  be  done  under  the  powers  conferred  by 
the  Act,  and  the  mischief  was  caused  by  not  pump- 
ing the  water  after  the  dam  was  built.  From  the 
facts,  I  think,  the  deft,  constructed  the  dam  under 
the  powers  of  the  Act,  and  I. do  not  agree  with  Mr. 
Gibbons  that  the  specific  act  of  the  contractor, 
which  is  the  cause  of  the  action,  must  be  done  under 
the  direction  of  the  board.  I  think,  therefore,  the 
act  of  the  deft,  was  within  the  language  of  the  sec- 
tion, and  agreeing  as  I  do  with  what  my  brother 
Byles  says,  I  do  not  think  we  can  do  otherwise  than 
submit  to  the  cases  of  Newton  v.  EUis  and  Hardwick 
V.  Moss.  In  the  latter,  the  Court  of  Ex.  held 
(31  L.  J.  205,  Ex.)  that  although  the  statute  (the 
Highway  Act)  gave  no  express  power  to  erect 
weighing  machines,  the  surveyors,  by  causing  a 
machine  to  be  placed  in  the  highway,  according  to 
a  resolution  at  a  parish  vestry,  were  acting  in  pur- 
suance of  the  Act,  so  as  to  entitle  them  under  sect. 
109  to  notice  of  an  action  brought  for  injuries 
sustained  in  driving  over  aheap  of  earth  excavated 
for  the  weighing  nuu^ine. 

Mule  absolute. 

Attorney  for  the  pit.,  W.  J.  Hutchinson. 

Attorney  for  deft.,  E.  Newman. 


OBOWN  OABES  BESEBVED« 

B«ported  by  J.  THOMnoN,  Esq.,  Barrltter-atrLaw. 

Saturdmfj  May  4,  1867. 

(Before  Kellt,  C.  B.,  Martin,  B.,  Btles,  EEAxmo, 

and  Shab,  JJ.) 

Reg.  v.  Abraham  Sahbers. 

Assaulting  a  constable  in  tJie  execution  of  his  duty"- 
Warrant  to  levy  a  penalty. 

The  deft,  was  convicted  in  a  penalty  with  costs,  or  to  be 
imjmsoned  seven  days.  The  penalty  not  having  been 
paid,  a  warrant  was  issued/or  the  dtft^s  apprehen- 
sion, adtb-essed  "  To  the  constable  of  G."  It  was 
given  to  a  county  policeman  to  execute.  While  he  was 
attempting  to  apprehend  the  deft.,  the  deft,  resisted 
and  woujukd  the  constable  : 

Held,  that  a  county  policeman  had  no  authority  to 
execute  it,  it  being  addressed  to  the  parish  constable  ; 
and  that  the  (qiprehension  was  therefore  illegaL 

Case  reserved  for  the  opinion  of  this  Court  by 
Lush,  J. 

Abraham  Sanders  was  convicted  before  me,  at 
the  last  assizes  for  the  county  of  Lincoln,  of  wound- 
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Beg.  V,  Jane  Mat. 
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iDg  John  Harris,  a  police  constable,  in  the  ezecation 
of  his  daty,  and  with  intent  to  resist  his  (the 
prisoner's)  lawful  apprehension. 

The  prisoner  had  been  convicted  of  dninkenness 
and  riotous  befaariour  at  Gainsborough,  and  ordered 
to  pay  a  fine  of  5*.  with  9«.  6d,  costs,  or  to  be  im- 
prisoned for  seven  days  in  the  house  of  correction. 
The  money  not  having  been  paid,  a  warrant  for  his 
apprehension  was  issued,  directed  "  To  the  constable 
of  Gainsborough  in  the  parts  of  Lindsay,"  this  being 
the  form  given  in  the  schedule  to  the  11  &  12  Vict. 
c.  43  (0. 1). 

This  warrant  was  delivered  to  the  superintendent 
of  police  for  that  district,  and  by  him  handed  over 
to  John  Harris,  one  of  the  police  constables  under 
him,  to  be  executed.  Harris,  with  the  warrant  in 
his  possession,  attempted  to  execute  it,  telling  the 
prisoner  he  must  either  have  him  or  Ms  money. 
The  prisoner  refused  to  pay,  and  struck  the  officer 
who  was  then  endeavouring  to  prevent  his  escape. 
A  friend  of  the  prisoner  who  was  present  then 
offered  to  pay  the  amount,  but  the  officer  refused  to 
take  it,  saying,  "  I  shall  take  you  now,  money  or  no." 
He  then  seized  the  prisoner,  and  in  the  attempt  to 
resist  apprehension  the  latter  inflicted  the  injury 
complained  of. 

At  the  station,  but  not  before,  Harris  charged  the 
prisoner  with  the  assault. 

Two  objections  were  made  by  the  prisoner's 
counsel :  first,  that  either  the  warrant  was  bad  for 
not  specifying  which  of  the  constables  was  to 
execute  it;  or  it  must  be  read  as  directed  to  the 
superintendent  or  the  parish  constable;  secondlv, 
that  as  the  constable  at  the  time  of  the  arrest  did 
not  tell  the  prisoner  that  he  arrested  him  for  tiie 
assault,  but  professed  to  act  on  the  authority  of  the 
warrant,  he  was  not  justified  in  detaining  lum  after 
the  tender  of  payment. 

I  overruled  both  objections,  but  reserved  the 
points  for  the  determination  of  the  Court  of  Criminal 
Appeal.  RoBT.  Lush. 

J.  W,  Mellor  for  the  prisoner. — ^The  conviction 
was  wrong.  The  police  constable  had  no  right 
to  apprehend  the  deft.,  for  the  warrant  was 
addressed  to  the  constable  of  Gainsborough,  that  is, 
the  parish  constable.  The  conviction  for  drunken- 
ness was  under  the  23  Vict  c  27,  s.  40,  and  by  the 
11  &  12  Vict.  c.  43,  s.  23,  it  is  enacted  that  if  the 
penalty  imposed  by  the  conviction  is  not  duly  paid, 
'4t  shall  be  lawful  for  the  justices  making  such 
conviction  to  issue  their  warrant  of  commitment 
(O  1,  2)  under  their  hands  and  seals  requiring  the 
constable  or  constables  to  whom  the  same  shdl  be 
directed  to  take  and  convey  such  deft,  to  gaol," 
&c.  This  warrant  followed  the  form  in  schedule 
O  1  to  the  Act,  and  must  be  taken  to  have  been 
addressed  to  the  parish  constable.  If  it  had  been 
intended  that  any  police  constable  should  execute  it, 
it  should  have  been  addressed  "To  the  Constable  of 
Gainsborough,  and  to  all  other  peace  officers  in  the 
said  county  of,"  &c.,  as  in  other  forms  given  in 
the  schedules.  Sect.  3  of  the  Act  provides  that  warrants 
to  apprehend  dcfts.  may  be  directed  either  to  any 
constable  or  other  person  by  name,  ^*  or  generally  to 
the  constable  of  the  parish  or  other  district  within 
which  the  same  is  to  be  executed  without  naming 
him,"  *<  or  to  such  constable  and  all  other  constables 
within  the  county  or  other  district  within  which  the 
justices  issuing  such  warrant  have  jurisdiction," 
"or  generally  to  all  the  constables  within  such  last- 
mentioned  county  or  district."  When  there  is  a 
duty  cast  on  the  officer  to  receive  the  penalty  or 
convey  the  deft,  to  prison,  the  deft,  has  a  right  to 
know  that  the  party  executing  the  warrant  is  pro- 
perly authorised.  In  Freegard  v.  Barnes,  7  Ex.  827, 
a  search-warrant  directed  to  "the  Constable  of 
Dauntsey  "  to  be  executed  was  held  to  be  addressed 


to  the  parish  constable,  and  not  to  authorise  a 
county  police  constable  to  execute  it.  (He  was  then 
stopped.} 

5.  B,  Bristow  for  the  prosecution.— 'The  words  of 
sect.  23  of  11  &  12  \lct  c.  43,  are  more  general 
than  those  in  sect.  3,  and  put  the  county  police  in 
the  same  position  as  parish  constables.  By  the 
Rural  Police  Act  (2  &  3  Vict.  c.  93),  s.  8,  the  rural 
police  have  all  the  powen,  privileges,  and  duties 
throughout  the  county,  &c.,  &c.,  which  any  constable 
duly  appointed  has  within  his  constablewick  by 
common  law  or  statute.  The  1  &  2  WilL  4,  c  41, 
s.  5,  and  5  Geo.  4,  c.  18,  s.  6,  were  also  referred  to : 
GimberU  v.  Coyney,  MHDle.  &  T.  469. 

Kbixt,  C.  B. — ^If  this  warrant  had  been  directed 
to  any  of  t^e  peace  officers  of  the  county,  it  would 
have  been  sufficient  to  authorise  a  county  police 
constable  to  arrest  the  deft.,  but  it  is  directed  to  the 
constable  of  Gainsborough.  The  question  is,  can  it 
beexecuted  by  any  one  else  ?  The  2  &  3  Vict.  c.  93, 
s.  8,  would  have  given  power  to  the  county  police  to 
execute  the  warrant  if  it  had  been  rightly  directed 
to  them.  This  warrant  is  addressed  to  the  parish 
constable. 

Bristow. — There  is  another  point  It  was  sufficient 
to  show  that  the  policeman  acted  upon  a  warrant 
in  order  to  sustain  this  indictment.  He  was  not 
bound  to  inquire  into  the  validity  of  the  warrant. 

Mabtin,  B. — Hevras  acting  illegally  in  taking  the 
deft,  who  might  maintain  an  action  against  him  for 
so  doing. 

By  the  Coubi.— The  conviction  mast  be  quashed. 

Ccfwiction  quashed. 


Rbo.  v.  Jakb  Mat. 

Concealment  of  6»rrt— 24  ^  26  Vict.  e.  100,  «.  60. 

A  woman  delivered  of  a  child  borR  o&'ue,  endeavomrtd  I  o 
conceal  the  birth  thereof,  by  depositing  the  child  white 
alive  in  a  comer  of  a  field,  leaving  the  infant  to  die 
from  exposure,  umeh  it  did,  and  the  dead  body  was 
afterwards  found  in  the  comer : 

Held,  that  ^e  could  not  be  convicted  of  coneeaUng  the 
birth  of  the  child  under  24  ^  25  Vict.  c.  100,  «.  60, 
which  relates  to  the  secret  disposition  of  the  dead  body 
of  a  child. 

Case  reserved  for  the  opinion  of  this  Court  by 
KeUy,  C.  B.  :— 

The  prisoner  was  indicted  at  the  last  assizes  at 
Bodmin,  under  the  24  &  25  Vict.  c.  100,  s.  60,  for 
having,  bv  the  secret  disposition  of  her  illegitimate 
child,  endeavoured  to  conceal  its  birth. 

The  prisoner  was  a  domestic  servant  in  the  house 
of  one  Biddick,  and  was  delivered  of  an  iUe^^timate 
child  on  the  25th  Oct.  last,  and  had  endeavoured  to 
conceal,  and  had  repeatedly  denied  her  pregnancy. 

On  the  morning  of  the  25th  Oct.  she  went  about 
her  daily  work  as  usual,  and  was  sent  to  Padstow, 
between  four  and  five  miles  from  her  home,  in  a 
cart  driven  by  a  lad  named  Rabey.  There  she 
remained  some  time,  and  sold  a  quantity  of  poultry 
for  her  master,  returning  about  half -past  seven  in 
the  evening.  When  they  had  oome  within  about 
150  yards  of  a  village  called  Highlanes,  a  ^1 
named  Mary  Nankwell,  whom  the  lad  was  driving 
home  with  the  prisoner,  got  out  of  the  cart  to 
procure  something  from  a  shoemaker's  in  the  village, 
and  ran  on  before  the  cart  for  that  purpose,  the  boy 
driving  slowly  at  a  foot  pace.  Immediately  after- 
wards the  prisoner  asked  the  boy  to  stop,  got  out  of 
the  cart,  and  went  back  a  little  way  on  the  road  to 
where  a  hedge  which  separated  the  right-hand  side 
of  the  road  from  a  ploughed  field,  turned  sharp 
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round  towards  the  interior  of  the  field,  and  then 
tamed  again,  the  fence  continuing  parallel  with  the 
road,  8o  as  to  form  a  comer  hidden  from  the  lad 
driving  the  cart  towards  the  village.  The  prisoner, 
having  gone  a  little  way  hack  towards  Pad^tow  on 
the  road,  turned  into  this  corner,  in  which  Bhe  was 
then  hidden  from  the  lad  in  the  cart,  and  was  there 
immediately  delivered  of  the  child.  She  then 
quitted  the  spot,  leaving  the  child  in  this  corner, 
and  walked  quickly  after  the  cart,  overtaking  it 
before  it  had  reached  the  village,  167  yards  off. 

The  lad.  looking  back  after  she  had  quitted  the 
cart,  saw  her  turn  round  the  angle  in  the  fence  and 
then  disappear,  and  not  more  than  five  minutes 
afterwards  saw  her  walking  quickly  after  the  cart. 
The  lad  having  taken  up  the  girl  Nankwell,  when 
she  had  been  to  the  shoemaker's,  drove  home,  the 
prisoner  following  behind  the  cart  on  foot  the  whole 
way,  a  distance  of  aboat  a  mile  and  a  half.  She 
then  went  about  her  work  as  usual. 

The  child  must  have  been  born  alive;  for  two 
persons,  one  in  the  road,  the  other  in  the  field  on  the 
other  side  of  the  hedge,  passing  near  the  si>ot  a 
little.after  half-past  seven  in  the  evening,  heard  the 
crying  of  an  infant.  About  seven  the  next  morning 
the  dead  bodv  of  the  child  was  found  in  this  corner 
bj  John  Roose,  who  gave  information  to  the  police. 
The  body  was  afterwards  conveved  from  the  comer 
in  the  road  to  the  village,  and  tnere  examined  by  a 
surgeon,  who  proved  it  had  been  a  full-grown  child, 
and  had  breathed,  and  so  had  been  bom  alive. 
^The  prisoner  afterwards  admitted  that  she  had 
given  birth  to  the  child,  adding,  that  it  all  took 
place  in  less  than  five  minutes,  and  that  she  never 
touched  it,  never  saw  it,  and  never  heard  it  cry. 

I  left  it  to  the  jury  to  consider  whether  they  were 
satisfied  that  the  prisoner  had  gone  into  the  comer 
for  the  purpose  of  giving  birth  to  the  child  in  secret, 
of  concealing  the  birth,  and  having  giveu  birth  to 
the  child,  and  not  knowing  that  it  was  alive,  or 
whether  it  was  alive  or  dead,  had  left  it  in  that 
spot  for  the  purpose  of  concealing  its  birth,  and 
directed  them,  if  they  were  so  satisfied,  to  find  the 
prisoner  guilty.    They  found  a  verdict  of  guilty. 

I  have  reserved  for  the  opinion  of  the  Court  of 
Appeal  the  question  whether  there  is  any  evidence 
io  go  to  the  jury  of  an  offence  within  the  statute. 

FxTzaOY  Kelly. 

Kbllt,  C.B.— The  point  reserved  in  this  case  is 
really  not  arguable  when  we  look  at  the  langroage 
of  the  statute.  The  conviction  cannot  be  sustained, 
for  it  is  clear  that  the  child  was  born  alive,  and 
remained  alive  for  a  short  time ;  and  as  the  statute 
r^tes  only  to  the  disposal  of  the  dead  body  of  a 
ddld,  this  indictment  cannot  be  sustained,  (a) 


Lopes  for  the  prosecution. 
IkSin  for  the  prisoner. 


Conviction  quashed. 


(a)  24  Jt  20  Vict  c.  100,  8.  60 :  "^  If  kdj  woman  shall  be  de- 
livered of  a  child,  every  person  who  shall  hy  any  secret  dispo- 
sition of  the  dead  body  of  ihe  said  child,  whether  snch  child 
died  before,  at,  or  after  its  btrth,  endeavoar  to  conceal  the 
birth  thereof  shall  be  guilty  of  a  miBdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  bd  iroprinoned  for  any  term  not  exceeding  two  jrears,  with 
or  without  hard  labour ;  nrovided  that  if  anv  person  tried  for 
the  murder  of  any  child  sball  be  ocanitted  thereof,  it  shall  be 
lawful  for  the  jury  by  whose  verdict  such  person  shall  be 
acquitted  to  find,  in  case  it  shall  so  appear  in  evidenoe,  that  the 
child  had  recently  been  born,  and  tnat  such  person  did  by 
some  secret  disposition  of  the  dead  body  of  snch  child 
endeavour  to  conceal  the  birth  thereof,  and  thereupon  the 
court  may  pass  such  sentence  as  if  such  nerson  had  been  con- 
victed upon  on  indictment  for  the  oonoeajment  of  the  birth." 


I 


Beg.  v.  John  Chalmers.  ■ 

Demanding  moTie^with  menaces — Reasonable  or  probable 

cause — Letter, 

Case  reserved  for  the  opinion  of  this  Court  by 
Kelly,  C.  B.  :— 

The  prisoner  was  indicted  at  the  last  a&sizes  for 
Wilts  under  the  24  &  25  Vict.  c.  96,  s.  44,  for  having 
sent  to  the  prosecutor,  William  Heron,  a  letter 
demanding  of  him  a  sum  of  money  with  menaces, 
and  without  any  reasonable  or  probable  cause. 

The  prosecutor  was  a  draper  at  Swindon  and 
Devizes,  and  the  prisoner  had  formerly  been  som» 
years  in  his  employ  as  clerk  and  traveller.  He  had 
afterwards  set  up  in  business  for  himself,  and  liad 
married,  and  become  the  father  of  the  three  childrea 
alluded  to  in  the  first  of  the  two  letters  hereinafter 
set  forth. 

In  the  month  of  Feb.  1867  the  prisoner  sent  in  an 
envelope  by  a  carrier  the  first  of  the  two  letters,  and 
a  few  days  afterwards  the  second.  Both  were 
received  at  his  house  at  Devizes  by  the  prosecutor, 
the  first  of  them  having  been  opened  and  read  by 
his  wife. 

There  was  no  evidence  whatever  of  the  prosecutor 
ever  having  carried  on  criminal  intercourse,  or 
having  indulged  in  the  slightest  familiarity,  with  the 
wife  of  the  prisoner,  or  of  the  prisoner  having  at 
"any  time  had  any  ground  whatever  to  believe  or 
suspect  that  such  haid  been  the  case,  and  the  prose- 
cutor expressly  denied  that  there  ever  had  been 
any  ground  whatever  for  such  an  imputation. 

The  letters  were  as  follows : 

<0OPT.) 

Deviaes. 
Now,  Sir,  I  think  I  have  been  troubled  with  the  fruit  of  your 
adultery  long  enough.  I  will  give  yon  to  the  10th  to  consider 
where  yon  will  have  this  child  sent  ta  I  have  been  all  but 
positive  this  last  seven  months  how  things  stood.  Now  that 
1  am  positive  I  wonder  why  I  have  put  up  with  it  so  long ;  but 
I  have  not  known  what  to  da  Had  it  not  been  for  Frank  and 
Nelly  I  would  not  have  been  long  in  suspense,  for  I  would 
have  charged  her  with  it  at  onoe,  and  then  Uken  the  child  and 
her  both  to  your  house;  it  is  a  living  confession  of  your 
adultery  from  crown  to  toe.  A  good  Job  I  have  been  out  from 
home  a  good  deal.  Imagine  sitting  here  and  see  the 
woman  you  loved  and  looked  upon  as  a  honest  wife  playing 
with  another  man's  child,  and  lie  down  beside  them  at  night. 
Hany  a  man  would  have  cut  her  neck  and  sent  a  bullet 
through  yon :  tiiere  must  be  a  terrible  retribution  wsdting  you. 
Qood  fun  to  watch  me  oat  when  lodging  at  my  noose,  and 
then  pop  in  for  yonr  designs.  We  are  not  surprised  to  hear 
of  a  man  drunk  doing  these  deeds,  but  for  a  man  in  his  sober 
senses  to  go  about  the  country,  and  every  maiden,  wife,  or 
widow  that  he  fancies  deliberately  set  about  gaining  his  filthy 
ends,  never  thinklag  he  has  a  respectable,  honest  wife  a4 
home.  By  GKkI,  unless  you  alter  your  ways,  you  may  dei)end 
you  will  get  yourseir  into  a  tighter  net  than  any  of  your  slUy 
victims :  to  go  and  tell  and  boast  about  your  adultery ;  manly  1 
I  suppose  this  womui  that  I  need  to  call  my  wife  vows  ven- 
geance against  you.  Look  at  the  result— separatmg  those  that 
were  man  snd  wife  for  ever.  Now  attend  to  this  at  once  by 
the  10th;  let  me  know  where  this  child  is  to  be  sent  to,  and  by 
Sunday  or  Monday,  3rd  or  4th  Feb.,  morning,  refund  to  me 
441.  (241  in  cash,  the  balance  in  bill  at  two  or  uuree  months),  if 
not,  the  total  at  once,  and  done  with  it  This  woman  will  say 
the  child  has  gone  to  her  sister,  and  will  stay  hers  as  house- 
keeper and  look  after  F.  and  Nelly  for  a  while.  I  don't  see 
any  other  way.  Attend  to  this  at  once  without  fail,  for  your 
own  sake  and  that  of  your  connections.        Joes  Chalmebs. 

(Copt.) 
Sir,— Too  have  taken  no  notice  of  my  letter.  I  suppose  yon 
do  not  wish  the  child  brought  to  yonr  house,  nor  the  case  put 
into  solicitor's  hands ;  if  not,  do  not  fail  to  reply  this  evening, 
with  the  r^und  of  forty-four  pounds  sterling.  I  am  in  no 
humour  now  for  delay.  I  cannot  attend  to  business  till  this  is 
settled.  Yon  can  send  through  your  solicitor.  I  never  wli^ 
to  see  your  handwriting  a^ain  or  you.  J.  C s. 

I  left  it  to  the  jury  to  consider  whether  the 
meaning  and  effect  of  those  letters  was  to  demand  a 
sum  of  money  of  the  prosecutor,  and  to  menace  or 
threaten  him  with  any  bodily  violence,  or  to  menace 
or  threaten  to  charge  the  prosecutor  with  adulteiy, 
or  to  send  the  child  to  the  prosecutor's  house ;  and 
also,  whether  there  was  any  reasonable  or  probable 
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«atise  for  the  demand  of  the  money,  or  for  any  of 
the  charges  and  imputations  implied  in  the  letters. 

The  jury  found  against  the  prisoner  on  all  these 
questions,  and  found  a  yerdict  of  guilty. 

I  resenred  to  Mr.  Lopes,  of  counsel  for  the.pri- 
aoner,  leave  to  raise  the  question  before  the  Court  of 
Criminal  Appeal,  whether  these  letters  imply  a 
threat  either  of  bodily  violence,  or  to  charge  the 
prosecutor  with  adultery,  or  to  send  the  child  to  the 
prosecutor*s  house. 

If  tiie  Court  be  of  opinion  that  no  one  of  these 
threats  or  menaces  is  implied  in  these  letters,  or 
that  no  one  of  them  is  a  threat  or  menace  within  the 
statute,  the  conviction  is  to  be  quashed ;  otherwise, 
to  be  affirmed.  FrrzsoT  EeiiLt. 

The  24  &  25  Vict.  c.  96,  s.  U,  enacto  that, 

"Wliosoever  shall  send,  deliver,  or  utter,  or  directly  or  indi- 
rectly oaose  to  be  received,  knowing  the  contents  thereof,  any 
letter  or  writing,  demanding  of  any  person  with  menaces,  and 
without  any  reasonable  or  probable  cause,  any  property, 
chattel,  money,  valuable  secniity,  or  other  valuable  thing, 
Bhall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour  and  with  or  without  solitary  confinement, 
cmd  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

Lopes  for  the  prisoner. — ^The  question  whether  the 
prisoner  had  reasonable  or  probable  ground  for 
making  the  demand,  or  at  least  whether  he  truly 
and  honestly  believed  he  had  reasonable  cause  for 
making  it,  does  not  appear  to  have  been  left  to  the 
jury  in  this  case.  The  words  "  reasonable  and  pro- 
bable cause  "  in  the  section,  apply  to  the  making  of 
the  demand  of  the  money,  and  not  to  the  making  of 
the  accusation.  If  the  prisoner  honestly  believed 
that  he  had  reasonable  ground  for  making  the 
demand,  he  ought  not  to  have  been  convicted,  and 
that  question  ought  to  have  been  left  to  the  jury : 
(Reg.  V.  Miardy  1  Cox  C.  C.  22.)  Reg.  v.  Miard  was 
a  decision  on  the  7  &  8  Greo.  4,  c.  29,  s.  8,  but  the 
language  of  the  24  &  25  Vict.  c.  96,  s.  44,  is  the  same 
as  regards  this  point  There  it  was  held  that  the 
words  "without  any  reasonable  or  probable  cause" 
in  the  section  apply  to  the  state  of  the  prisoner's 
mind  at  the  time  of  making  the  demand. 

Kbllt,  C.  B.— The  evidence  completely  negatived 
that  there  ever  was  the  slightest  fanuliarity 
between  the  prosecutor  and  the  prisoner's  wife ;  and 
there  was  no  circumstance  proved  on  which  the 
prisoner  could  found  any  just  demand  of  the  money, 
and  there  was  no  foundation  for  any  such  belief  on 
his  part. 

Lopea  admitted  that  he  could  not  argue  that  the 
first  letter  did  not  contain  menaces  of  personal 
violence.  ■ 


Edlin  for  the  prosecution. 
By  the  Coukt  : 


Conviction  affirjned. 


Satwrday,  May  11,  1867. 

(Before  Kellt,  C.B.,  Martin,  B.,  Btles,  Eeatino, 

and  Shxe,  J  J.) 

Rsa.  V.  Browk  aitd  Hedlet. 

Mvidence^'Witnesses  for  the  prosecution — Impeaching 

their  credit. 

This  Court  wiQ  not  entertain  a  point  raised  as  to  the 
admissibility  of  witnesses  proposed  to  be  called  on  the 
part  of  a  prisoner  to  prove  that  they  would  not  believe 
the  toitnesses  for  the  prosecution  on  their  oathSf  the 
jfractice  to  receive  such  evidence  having  been  invariable 
in  this  country  for  a  very  long  period. 


Case  reserved  for  the  opinion  of  this  Court  from 
the  North  Biding  of  Yorkshire  Quarter  Sessions : — 

The  defts.  were  indicted  at  the  Easter  Quarter 
Sessions  of  the  peace  for  the  North  Riding  of  York- 
shire for  unlawfully  and  maliciously  conspiring  and 
agreeing  together  to  assault  and  inflict  grievous 
bodily  harm  on  one  John  Francis  Robinson. 

At  the  close  of  the  case  for  the  prosecutir:i  the 
counsel  for  the  defts.,  after  having  called  Severn! 
witnesses  to  Character  proposed  to  call  witnesses  to 
prove  that  they  would  not  believe  the  witnesses  for 
the  prosecution  on  their  oaths. 

The  Court  decided  on  refusing  to  receive  such 
evidence.- 

The  defts.  were  found  guilty,  but  were  admitted 
to  bail  to  appear  at  the  next  Court  of  Quarter  Ses- 
sions for  the  North  Riding  of  Yorkshire  to  receive 
judgment. 

At  the  request  of  the  defts.'  counsel  this  case  was 
granted  by  the  court  for  the  opinion  of  the  Court  of 
Criminal  Appeal,  whether  the  evidence  tendered  by 
the  defts.*  counsel  ought  to  have  been  received  or 
not. 

W.  ScuRFiELD  Gray,  Presiding  Chairmaa. 

S.  Shepherd  for  the  prisoner. — The  evidence  to 
discredit  the  witnesses  for  the  prosecution  was 
properly  tendered,  and  it  was  proposed  to  examine 
them  in  the  ordinary  way.  Such  evidence  is 
usually  received:  (Mawson  v.  Hartsink,  4  Esp.  1030 
[Martin,  B.— I  have  always  understood  that  such 
evidence  was  received.  Why  was  it  not  admitted 
in  the  present  case  ?] 

A.  Simpson  for  the  prosecution. — ^The  decisions  on 
which  such  evidence  has  been  admitted  are  all  Nisi 
Frius  decisions,  and  none  of  them  have  ever  been 
reviewed.  Hie  text-books  of  Starkie  and  Phillips 
adopt  those  authorities.  The  objection  to  such  evi- 
dence is,  that  it  is  allowing  witnesses  to  state  their 
opinion  as  to  whether  a  man  is  to  be  believed  on  his 
oath  or  not,  that  is,  to  speak  not  to  facts  but 
to  matter  of  opinion.  There  is  no  distinction 
on  this  point  between  witnesses  to  the  character 
of  a  prisoner  and  to  the  character  of  a  witness 
for  the  prosecution,  and  therefore  it  would  lead 
to  a  confused  inquiry  by  calling  witnesses  to 
show  that  the  witnesses  whose  characters  for 
for  veracity  have  been  attacked  are  credible  wit- 
nesses :  (Reg.  v.  Row  ton,  9  Cox  C.  C.)  [Martdt,  B.— 
In  Taylor  on  Evidence,  s.  1324,  it  is  said  evidence 
may  be  adduced  impeaching  a  witness's  character 
for  veracity.  '-  But  here  the  evidence  will  be  con- 
fined to  general  reputation,  and  will  not  be  per- 
mitted as  to  particular  facts.  The  regular  mode  of 
examining  into  the  character  of  the  person  in  ques- 
tion is  to  ask  the  witness  whether  he  knows  his 
general  reputation  among  his  neighbours,  what  that 
reputation  is,  and  whether  from  such  knowledge  he 
would  believe  him  on  his  oath.**  That  practice  has 
always  prevailed  within  my  recollection.]  That  was 
written  before  Reg.  v.  Rowton  was  decided.  It  ap- 
pears that  in  America  a  witness  will  not  be  per- 
mitted to  state  his  own  opinion  that  another  witness 
is  not  worthv  of  belief.  And  in  the  note  (2)  to  sect. 
1324  in  Taylor  on  Evidence,  there  appears  the  fol- 
lowing quotation  from  the  judgment  of  Shepley,  J. 
in  Phillips  v.  Kingsfeld,  1  App.  Rep.  375  : 

The  opinions  of  &  witness  are  not  legal  testimony  except  in 
special  oases,  such  for  example  as  experts  in  some  profession 
or  art,  those  of  the  witnesses  to  a  will,  and  In  oar  practice, 
opinions  on  the  valne  of  property.  In  other  cases  the  wilness 
is  not  to  snhfltitnte  his  opinion  for  that  of  the  jury,  nor  are 
they  to  rely  on  any  such  opinion  instead  of  exercising  their 
own  jnditment,  taking  into  consideration  the  whole  testlmonv: 
To  penmtthe  opinion  of  a  witness,  that  another  witness  shoold 
not  be  beliered,  to  be  recelyed  and  acted  on  by  a  jnry,  is  to 
allow  the  prejadices,  i>a88ions,  and  feelings  of  that  witness  to 
form,  in  part  at  least,  the  elements  of  their  judgment  To 
authorise  ithe  qaeetion  to  be  put  whether  the  witiiess  would 
believe  another  witness  on  oath,  although  sustained  by  no  tai- 
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oonaidenble  weight  of  anthority,  1b  to  depart  from  aoand  prin- 
dptos  and  astabliBhed  roles  of  law  respecting  the  kind  of 
teatlmooj  to  be  admitted  for  the  oonalderation  of  a  jury  and 
their  dnttes  In  deciding  npon  it  It  moreover  would  permit  the 
Introdnction  and  inlnlMnoe  in  courts  of  justice  of  personal 
and  party  hoetUittes,  and  of  every  unworthy  motive  by  which 
men  can  be  actuated,  to  form  the  basis  of  an  opinion  to  be  ex- 
xmaoed  to  a  jflry  to  influence  their  decision. 

Kbllt,  C.  B. — The  practice  now  called  in  ques- 
tion has  existed  for  centuries,  and  all  of  us  have 
knowledge  of  it  so  far  as  our  experience  goes.  The 
question  reserved  as  to  it  ought  not  therefore  to  be 
argued  at  all.  If  it  is  to  be  altered  it  must  be  by 
the  Legislature. 

Mabtin,  B. — ^This  rule  of  practice  is  laid  down  in 
erery  text-book,  and  has  never  been  questioned. 

Conviction  quaslied. 


Reg.  V,  Wm.  Proud. 

Pajan/'^  Judicial  proceeding — Master  and  apprentice. 

After  the  expiration  of  his  term  of  apprenticeship,  cm 

apprentice  sumnumea  his  master  before  a  magistrate 

jor  neglecting  to  pay  his  wages,  ana  upon  the  hearing 

of  the  complaint  under  4  Geo,  4,  c.  34,  s.  2,  tie 

apprentice  gave  false  evicknce : 

Held,  that  whether  the  enactment  4  Geo,  4,  c.  84,  s,  2, 
required  or  not  the  complaint  to  he  made  before  the 
expiration  of  the  apprenticeship,  the  magistrate 
having  general  jurisdiction  over  the  subject  of  com' 
plaint,  perjuru  coM  be  assigned  on  the  false  evidence 
given  before  him. 

Case  reserved  for  the  opinion  of  this  Court  by  the 
Becorder  of  London : — 

On  the  81st  Jan.  1867|  the  prisoner  was  tried 
before  me  at  a  session  of  the  Central  Criminal  Court 
upon  an  indictment  for  perjury. 

The  indictment  alleged  that  on  the  16th  Jan.  1867, 
ftt  the  Westminster  police  court,  T.  J.  Arnold,  Esq., 
one  of  the  magistrates  of  the  police  courts  of  the 
metropolis  sitting  at  the  Westminster  police  court, 
did  duly  hear  a  complaint  then  depending  against  one 
Charles  Ginn,  for  neglecting  to  pay  his  apprentice, 
the  said  William  Proud,  certain  wages  then  due  to 
him,  and  that  upon  the  hearing  of  the  said  com- 

Slaint,  the  said  William  Proud  falsely  swore  that 
oring  tiie  period  between  28th  Oct  1865  and  28th 
April  1866,  he  had  not  received  any  money  from 
the  said  Charles  Ginn,  and  that  during  the  period 
between  28th  April  1866  and  28th  Oct.  in  the  same 
Srear,  he  had  received  from  said  Charles  Ginn  the 
sum  of  2s,  6d.  each  week,  and  no  more.  Li  a  second 
count  the  perjury  was  alleged  to  be  in  falsely  swear- 
ing on  the  said  hearing  that  in  the  week  next 
foUowing  28th  Oct.  1865  he  had  not  received  from 
Charles  Ginn  any  money  for  wages;  that  said 
Charles  Ginn  had  not  paid  him  2s.  6d,  for  wages 
several  times  during  the  period  between  28th  Oct. 
1865  and  28th  AprU  1866,  and  that  said  Charles 
Ginn  had  not  paid  him  5«.  several  times  for  wages 
during  the  period  between  28th  April  1866  and  28th 
Oct.  in  the  same  year.  It  was  proved  in  evidence 
by  said  Charles  Ginn,  that  on  28th  Oct.  1865,  the 
deft.  William  Proud  entered  the  service  of  said 
Charles  Ginn  ^a  hairdresser),  under  an  indenture 
of  apprenticeship  for  twelve  months,  with  an 
arrangement  that  he  was  to  be  paid  2s,  (id,  a-week 
wages  for  the  first  six  months,  and  5s,  a-week  wages 
for  the  last  six  months.  That  on  the  28th  Oct. 
1866,  having  completed  his  service,  he  left  the 
employment,  and  afterwards  wrote  a  letter  to  said 
Charles  Ginn  stating  that  while  by  his  indenture  he 
should  have  received  2$.  6d,  a-week  during  the  first 
six  months,  and  5s.  a-week  during  the  last,  he  had 
received  nothing  during  the  first  six  months,  and 


only  2s.  6<f.  a-week  during  the  last,  and  claiming  6& 
as  due  to  him. 

The  said  Charles  Ginn  alleging  that  he  had  paid 
the  deft.,  and  the  latter  denying  it,  the  sununons  in 
question  was  issued  and  heard  before  Mr.  'Arnold* 
tiie  magistrate  as  lUleged  in  the  indictment. 

Witnesses  were  called  on  the  trial  in  confirmation 

of  the  evidence  of  the  said  Charles  Ginn,  and  the 
jury  found  the  deft,  guilty  of  perjury :  but  at  the 
dose  of  the  case  for  tiie  prosecution,  Mx.  Bibton,  on 
bc^ialf  of  the  deft.,  objected  that  the  magistrate's 
jurisdiction  under  4  Geo.  4,  c.  84,  s.  2,  with  respect 
to  differences  and  complaints  between  masters  and 
ajmrentices,  was  gone  when  that  relation  ceased  to 
exist,  and  that  therefore  he  had  no  jurisdiction  to 
hear  or  adjudicate  upon  the  complaint. 

I  held  that  he  had  jurisdiction  under  the  said 
Act,  4  Geo.  4,  c.  84,  on  the  ground  that  this 
matter  was  a  complaint,  difference,  or  dispute^ 
which  arose  between  a  master  and  apprentice 
within  the  meaning  of  the  said  Acts  and  the  Act 
therein  recited,  touching  wages  due  to  such  ap- 
prentice; but  I  agreed  to  reserve  that  question,  and 
now  accordingly  state  this  case  for  the  opinion  of 
the  justices  of  either  bench  and  barons  of  the  Ex* 
chequer  in  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved. 

If  the  Court  should  think  that  the  magistrate 
had  not  jurisdiction  to  hear  the  complaint,  the  con- 
viction will  be  reversed;  otherwise  the  deft.,  who  is 
in  custody,  wUl  receive  judgment. 

RUSSSLL  GUBKST. 

The  4  Geo.  4,  c.  84,  s.  2,  enacts, 

That  all  oompIalntB,  differences,  and  disputes  which  shall 
arise  between  masters  or  mistresses  and  their  apprentlcea» 
within,  the  meaning  of  the  said  before  recited  Acts,  or  any  of 
them,  touching  or  concerning  any  wages  which  may  be  due  to 
such  apprentice,  shall  and  may  be  heard  and  determined  by 
one  or  more  justice  or  justices  of  the  peace  of  the  conntr  and 
place  where  such  apprentice  or  apprentices  shall  be  employed, 
which  said  justice  or  justices  is  and  are  hereby  empowered  to 
examine  on  oath  any  such  master  or  mistress,  apprentice  or 
apprentices,  or  any  witness  or  witnesses  iondilng  any  such 
complaint,  difference,  or  dispute,  and  to  summon  such  master 
or  mistress  to  appear  before  such  justice  or  justices  at  a 
reasonable  time  to  be  named  in  such  summons,  and  to  make 
such  order  for  iMiyment  of  so  much  wages  to  such  apprentice 
or  apprentices  as  according  to  the  terms  of  his,  her,  or  their 
indentares  of  apprentioeship  shall  appear  to  such  justice  or 
justices  under  iO.  the  circumstances  of  the  case  to  be  justly 
due  (provided  that  the  sum  in  question  do  not  exceed  the  sum 
of  101.),  the  amount  of  such  wages  to  be  paid  within  such 
period  as  the  said  justice  or  justices  shall  think  proper,  and 
shell  order  the  same  to  be  paid,  and  in  case  of  a  refusal  or 
nonpasrment  thereof  such  justice  and  justices  shsU  and  may 
issue  forth  his  or  their  warrant  to  levy  the  same  by  distress 
and  sale  of  the  goods  and  chattels  of  such  master  or  mistress^ 
rendering  the  overplus  to  the  owners  after  payment  of  the 
charges  of  such  distress  snd  sale. 

Digbg  for  the  prisoner.— The  conviction  is  wrong. 
The  magistrates  had  no  jurisdiction  to  hear  the 
complaint.  The  point  turns  on  the  construction  of 
the  4  Geo.  4,  c.  34,  s.  2.  The  ssction  only  gives 
justices  jurisdiction  to  hear  complaints  while  the 
relation  of  master  and  apprentice  exists,  and  not 
after  that  relation  has  ceased.  The  wovds  being 
^*  where  such  apprentice  shall  be  employed,**  not 
shall  have  been  employed.  This  is  a  highly  penal 
Act,  and  ought  to  be  construed  strictly.  [Kellt, 
C.B. — On  the  contrary,  it  is  a  highly  remedial  Act, 
and  gives  jurisdiction  to  justices  in  disputes  about 
wages.  Martin,  B. — Suppose  an  apprentice's  last 
week's  wages  bad  not  been  paid.  Before  the  County 
Ck>urt  Act  he  Could  only  have  recovered  them  in 
the  superior  courts,  and  this  Act  gives  jurisdiction 
to  the  justices  in  such  a  case.]  By  sect.  8,  the 
justices  have  power  to  imprison  servants  and 
labourers  for  absenting  themselves  and  not  per- 
forming their  contracts,  '*or,  in  lieu  thereof,  to 
abate  the  whole  or  part  of  their  wages,  or  to 
discharge  them  from  their  contracts ;  '*  and  it  would 
be  hard  if  the  master  could  lie  by  and  wait  until  the 
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expiration  of  the  apprenticeehip  or  employment, 
and  80  compel  the  justice  to  imprison,  as  there 
would  then  be  no  opportunity  of  exercising  the 
alternative  of  abating  the  wages  or  discharging  the 
servant  from  his  employment.  [Kbllt,  C.B. — All 
the  facts  that  give  jurisdiction  to  the  justices  under 
sect.  2,  existed  in  the  case  before  the  termination 
of  the  apprenticeship.  Martin,  B. — Had  not  the 
justice  jurisdiction  to  try  whether  the  apprentice- 
ship existed  or  not?]  In  this  case  it  was  admitted 
that  the  apprenticeship  was  at  an  end,  and  the 
complaint  was  no  longer  one  between  master  and 
apprentice.  [Mabtin,  B. — The  prisoner  instituted 
the  complaint  before  the  magistrate,  and  committed 
perjury  at  the  hearing.  Why  had  not  the  magis- 
trate jurisdiction?  Kelly,  C.B. — The  magistrate 
could  not  proceed  at  all  without  administering  an 
oath.]  The  case  of  Beg,  v.  Gibbons,  9  Cox  C  .C.  105, 
was  referred  to. 

Kelly,  C.  B. — We  are  of  opinion  that  the  con- 
viction should  be  affirmed.  The  question  is,  whether 
the  magistrate  had  or  had  not  jurisdiction  to  deter- 
mine the  dispute  between  the  complainant,  an 
apprentice,  and  the  party  summoned,  his  late  master. 
Tlie  case  depends  on  the  construction  of  sect.  2  of 
4  Geo.  4,  c.  34.  We  must  look  to  what  is  the  sub- 
stance of  that  provision ;  that  is,  in  cases  where  a 
master  and  an  apprentice  dispute  about  the  amount 
of  wages  due  to  the  apprentice,  the  dispute  shall  be 
settled  summarily  bj  proceeding  before  justices. 
In  this  case  there  was  a  master  and  an  apprentice, 
and  a  dispute  existed  between  them  as  to  the 
amount  of  wages  due  to  the  apprentice,  and  the 
magistrate,  having  both  parties  before  him,  deter- 
mined the  matter.  Is  there  anything  inconsistent 
with  that  proceeding  in  the  enactment?  The 
language  of  it  is  that  all  disputes  which  shall  arise 
between  masters  and  apprentices  "  shall  be  heard 
where  such  i^rentice  shall  be  employed.**  Now, 
if  that  refers  to  the  time  of  the  complaint  being 
heard,  this  proceeding  would  be  open  to  objection  ; 
but  I  think  the  meaning  is  that  the  language  was 
used  as  descriptive  only  of  the  justices  entitled  to 
hear  the  complaint,  and  that  it  does  not  refer  to  the 
time  at  which  sudi  justices  may  be  called  on  to 
entertain  the  complaint.  If  that  is  so,  the  founda- 
tion of  the  objection  fails,  and  the  magistrate  had 
jurisdiction.  But  if  that  were  doubtf  id,  the  ques- 
tion now  is  not  whether  the  order  of  the  magistrate 
is  void  or  not,  but  whether  perjury  can  be  assigned 
on  evidence  taken  in  the  proceeding  before  the 
magistrate  ?  Now,  the  magistrate  has  general  juris- 
diction over  the  matter  of  complaint — viz.,  whether 
wages  are  due  from  a  master  to  the  apprentice  ;  and 
on  the  summons  being  taken  out,  and  the  parties 
being  brought  before  him,  what  was  he  to  do  ?  It 
was  necessary  that  he  should  proceed  on  the  inquiry 
before  he  could  ascertain  whether  the  objection  was 
well  founded  or  not ;  and  the  inquiry  must  be  on 
oath,  and  although  it  might  have  turned  out  in  the 
result  that  he  had  no  jurisdiction,  that  must  have 
depended  on  the  evidence,  and  if  that  were  false  is 
it  to  be  supposed  that  such  false  swearing  would 
not  be  indictable?  Clearly  not.  The  objection, 
therefore,  fails  on  both  grounds,  aad  the  conviction 
must  be  affirmed. 

The  rest  of  the  Court  concurring, 

ContncHon  affirmed. 


KI8I   PBIUS. 

Reported  bj  Jorni  Kwohobs  and  John  Shobtt,  Es<|Tt., 
BarrlAterB-ttt-Law. 


COURT  OF  COMMON  PLEAS. 
Tuesdoof,  April  80,  1867. 

(Before  Willes,  J.  and  a  Common  Jury.) 

Fbaiumo  v.  Mbbsengeb.    Gabbbtt  r.  Sakb. 

Musical  and  dancing  eniertainmenis — Unlicensed  houses. 

By  the  25  Geo.  2,  c.  36,  s.  2,  every  person  "  keeping  anp 
house,  room,  garden,  or  other  place  kept  for  public 
dancing,  music,  or  other  public  entertainment  of  the 
like  kind,  in  the  cities  of  London  and  Westminster, 
or  within  twenty  miles  thereof^'  without  a  licence  from 
the  quarter  sessions,  ismubject  to  a  penalty  of  100/. 

Two  actions  were  brought  by  common  informers  against 
the  same  person  to  recover  separate  penalties  of  100/. 
for  infringemenU  of  this  Act: 

Held,  that  ordy  one  penalty  could  be  recovered,  and  that 
different  acts  ofviolcUion  proved  constitute  only  one 
^^  Keeping  "  of  tie  house  for  the  purposes  mentioned  in 
the  AcL 

These  two  actions  were  brought,  nominally,  by 
two  common  informers,  but  really  by  the  licensed 
victuallers  having  houses  in  the  east  end  of  London, 
against  tJie  deft.,  the  keeper  of  a  beerhouse  called 
the  Bremen  Flag,  in  St.  George's-street,  St. 
George'6-in*the-East,  to  recover  in  each  citse  the 
penalty  of  100/L,  imposed  by  25  Geo.  2,  c.  36,  for 
having  music  and  dancing  carried  on  on  his  pre- 
mises without  a  licence  obtained  for  that  purpose. 

Piffard,  for  the  def ts.,  applied  to  have  the  two  ao» 
tions  consolidated,  or  else  that  only  one  of  them 
should  be  tried. 

WiLLEs,  J. — ^It  is  clear  that  that  ought  to  be  done. 
I  remember  that  when  a  number  of  penalties  had 
been  incurred  at  an  election  for  members  of  Pariia- 
ment,  and  when  one  person  had  succeeded  in  re- 
covering the  penalty,  the  judgment  in  that  action  was 
pleaded  in  bar  to  the  other  actions,  but  it  afterwards 
was  found  that  an  action  was  fraudulently  broug^ 
by  some  friend  of  the  deft.,  in  order  to  operate  as  a 
plea  in  bar  to  any  subsequent  action.  But  here, 
where  the  parties  are  independent,  I  think  the 
actions  ougnt  to  be  consoli^&t^* 

The  two  actions  were  then  proceeded  witit 
together. 

Sect.  2  of  25  Geo.  2,  c.  86,  enacts  that. 

Any  house,  room,  garden,  or  other  place  kept  for  pubOc 
daaciDg,  miiflic,  or  oflier  frablic  entertahnneiits  of  the  Ifto 
kind,  in  the  oitiea  of  Looukwi  and  Weetmintter,  or  wItUn 
twenty  mUea  thereof,  withoat  a  lioeooe  had  for  thaA  pnrpoee 
at  the  last  preceding  Michaehnaa  Qnarter  SeealonB  of  die 
Peace,  ftc,  signified  under  the  handa  and  seals  of  four  or 
more  of  the  jnstleefl  there  aaaembled,  ahall  be  deemed  a 
dlaocderly  house  or  place,  Ac 

And  it  thus  oonclades : 

Every  person  keeping  eoch  house,  room,  garden,  or  odier 
place,  withoat  aoeh  licence  as  aforesaid,  shall  forfeit  the 
sum  of  one  hundred  pounds  to  such  person  as  wUl  sue  for  the 
same,  and  be  othervnae  puniahable  ae  Uie  law  directs  in  cases 
of  disorderly  honaea. 

And  sect.  3  enacts  that  every  licensed  house  shsl^ 
have  inscribed  over  the  entrance  in  large  letters  the 
words  ^  Licensed  pursuant  to  Act  of  Parliament  of 
the  25th  of  King  George  the  Second.** 

Sergeant  Cox,  of  the  Metropolitan  Police,  deposed: 

The  defL  keena  a  beerhouse,  called  the  Bremen  Flag,  fii« 
GflorgeVin-the-East;  It  is  not  a  pablic-hoose ;  '*Liceosed 
pnrsuant  to  Act  of  Pariiament  of  S5  Geo.  3  "  is  not  over  the 
door,  or  any  part  of  the  houae.  I  visited  the  house  on  rnmeA 
occasiooa,  especiaUy  during  the  three  or  four  months  proTioas 
to  the  21st  Dea  last:  went  there  at  different  times  betweao 
eight  and  twelve  o'clock  at  night ;  saw  the  dett  there  on  most 
of  those  occaaiona.  There  was  a  room  up-staira,  on  the  ftrsl 
floor;  found  aboot  twenty  or  thirty  men  and  wconen  dmeiag 
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{here,  wilih  mxuic.  The  masic  consisted  of  a  pianoforte  'and 
▼iolin ;  tfaers  was  somettmes  a  brass  band  there.  The  persons 
I  saw  there  were  chiefly  prostitutes  and  sailors.  Two  or  three 
waiters  handed  roand  refresbments.  The  dandng  was  always 
stopped  when  I  went  up-stairs;  this  happened  on  several 
oocaoiouBL  A  collection  was  made  for  the  hand  am<HDgBt  the 
parsons  present. 

Similar  evidence  was  given  by  another  oonetable. 
A  clerk  in  the  office  of  the  clerk  of  the  peace  for  the 
county  of  Middlesex  proved  that  no  licence  had 
been  granted  to  the  deft,  to  have  music  and  dancing 
at  his  house  at  the  last  quarter  sessions. 

There  were  no  witnesses  called  for  the  defence. 

W1LI.S8,  J. — ^We  may  then  take  it  that  music  and 
dancing  have  been  carried  on  at  the  deft.'s  house. 
The  nrasic  or  dancing  cannot  be  the  object,  or  even 
one  of  the  objects  of  the  house,  and  the  only  ques- 
tion is  whether  the  facts  proved  bring  the  case 
within  the  Act  of  Parliament.  I  should  say  at 
present  this  must  be  a  plain  violation  of  the  Act. 
Will  the  pits,  be  satisfied  if  the  music  is  given  up 
on  Sundays,  and  let  the  rest  be  dealt  with  by  the 
police? 

Seslof,  for  the  pits.,  said  the  police  had  no  power 
to  interfere  with  such  houses. 

JV^ctnl— The  deft,  is  willing  to  undertake  that 
he  will  not  have  music  or  dimcing  if  the  public- 
houses  do  not  carry  on  dancing. 

WiLLBfi,  J.— We  cannot  deal  with  that. 

Piffard  then  argued  that  the  Act  was  not  infringed 
unless  the  place  were  kept  open  for  the  purpose,  t.  s. 
for  the  steady  purpose  of  music  and  dancing  ;  and 
there  is  no  evidence  of  that  in  the  present  case. 
Nothing  further  was  proved  than  that  nrasic  and 
dancittg  were  sometimes  carried  on  at  the  house  of 
the  deft,  and  that  he  did  not  prevent  it.  In 
Markt  v.  Benjamin,  5  M.  &  W.  56-^  Lord  Abinger 
says,  ''  The  meaning  of  the  Act  is  perfectly  plaui ; 
the  house,  &c.  must  be  kept  for  and  dedicateid  to  the 
purpose  thereby  prohibited  among  others ;  and  the 
mere  incidental  use  of  it  in  that  manner  would  not 
make  the  party  liable."  Beference  was  also  made 
to  HdU  V.  Green,  9  Ex.  249.  In  this  case  it  was 
decided  that  a  place  whidi  was  usually  known  as 
a  music-room  in  Covent-garden,  in  which  there  were 
paid  musical  performers,  and  descriptive  advertise- 
ments were  issued,  was  not  kept  open  for  the  pur- 
pose ol  the  music  In  the  present  case  there  was 
no  advertisement,  nor  anyuiing  to  show  that  the 
public  were  asked  to  come  tc  the  defL's  bouse  for 
the  purpose  of  having  eitiber  music  or  dancing.  The 
facts  ii  the  case  were  consistent  with  the  hypo- 
thesis that  the  house  was  simply  open  for  refresh- 
ments and  that  the  visitors  got  up  amongst  them- 
selves some  music  and  dancing,  a  thing  very  likely 
to  occur  amongst  the  class  of  customers  wlw  fre- 
quented the  i^ace,  such  as  sailors  and  their  sweet- 
hearts. 

W1LLB8,  J. — There  is  no  doubt  that  the  opinion 
of  Lord  Abioger  was  such  as  has  been  quoted.  But 
Martin,  B.,  in  Hcdl  v.  Green,  did  not  express  his 
opinion  so  strongly.  I  will  direct  a  verdict  for  the 
pit.  in  the  first  action  for  the  penalty  of  \QOl,  and 
give  the  deft,  leave  to  move.  But  I  am  of  opinion 
that  the  second  action  is  a  mistaken  one,  and  that 
only  one  penalty  of  100/1  can  be  recovered.  The 
words  of  tiie  Act  are,  "  every  person  keeping  such 
house,  &C..  shall  forfeit  the  sum  of  lOOiL'^  The 
penalty  is  given  for  the  one  offence  of  keeping  the 
house  for  the  prohibited  purposes,  and  I  am  clearly 
of  opinion  that  only  one  penalty  can  be  recovered. 
The  second  action  seeks  to  punish  a  person  twice 
over  for  the  same  offence,  and  cannot  therefore  be 
sustained. 


Beaky  asked  leave  to  move  on  this  question  of  a 
second  penalty  being  recoverable. 

WiLLBS,  J. — ^I  will  not  reserve  the  point  as  to  the 
second  penalty,  as  it  is  too  obvious  to  my  mind. 

Beaky. — The  secohd  action  is  for  an  offence  com- 
mitted on  a  different  day  from  that  alleged  in  the 
first  action. 

WiLLES,  J. — I  vdll  rule  that  the  whole  was  one 
keeping. 

A  verdict  loaa  according^  entered  for  the  pit.  in  the 
Jurat  action,  and  for  the  deft,  in  the  second. 

Attorney  for  the  pit.,  W.  Hicka. 
Attorney  for  the  deft.,  F.  Richardson. 


V.  0.  MAIilNS'  COtXBT. 

Beported  by  G.  T.  SDWAsne,  Esq.,  Barrister-at-Law. 

April  29  and  30,  1867. 

LiLLTWHITB  V.  TbIMMEB. 

Injunction — Nuiaance — Sewage — Public  works-'  Injury 

— Pollution  of  river. 

It  ia  a  aetded  rule  of  law  that  where  a  work  of  great 
public  importance  ccmnot  he  effected  without  interferina 
with  private  rights,  the  private  rights  muat  prevaU, 
and  theptdfUc  work  muat  be  carried  out  aa  beat  it  can 
without  auok  inierferenee.  But  where  a  great  public 
object  is  to  be  attained,  as, for  extmple,  the  drainage  of 
a  town,  the  cowrt  ahouldput  no  difficulty  wmeceaaariy 
in  the  way  of  carrying  audi  object  into  effect. 

In  conaiderina  queationa  of  nuiaance,  the  court  muat 
have  regard  to  the  extent  of  the  nuisance,  and  to  the 
bfUance  of  inconvenience,  and  if  the  extent  of  incon- 
venience sustained  is  trifling,  and  such  as  may  readily 
be  compensated  by  money ^  the  right  of  parties  creating 
the  nuisance  must  not  be  interfered  with  where  the 
objects  which  they  aeek  to  attain  are  of  considerable 
importaruie.  Tne  court  ahould  not  interfere  by  in- 
junction  to  prevent  a  nuiaance  in  cases  in  whiA  the 
injury  is  temporary  and  trifling,  but  it  ought  to  do  so 
in  cases  in  which  the  injury  is  permanent  and  serious. 

The  plL  was  the  owner  of  a  mill  and  premiaea  aituate 
on  the  river  W.,  below  the  town  of  A,  throuoh  which 
the  river  W.  flowed.  The  board  of  healm  of  A^ 
conatituted  under  11  ^  12  Viet.  c.  63,  caused  the 
aewage  of  the  town  to  flow  irUo  the  W.  at  a  point 
about  a  mile  and  htaJf  above  the  plt.'s  premiaea.  The 
ph.  sought  to  restrain  the  board  from  ao  doing,  alleging 
that  he  and  hia  family  auffered  materially  in  heattk 
and  otherwise  by  the  naueeoua  odours  created  by  the 
sewage,  and  that  the  water  of  the  river,  which  prim  to 
the  construction  of  the  sewage  works  woas  a  pwre 
stream,  had  been  rendered  totally  vnfltfor  agriaUturtd 
and  domestic  purposes: 


no 


Held,  upon  the  balance  of  evidence,  that  there  was  1 
case  for  an  injunction;   bill  dismissed  without  costs. 

The  bill  in  this  case  sought  to  restrain  the  Local 
Board  of  Health  of  Alton,  Hants,  from  causing  or 
permitting  the  sewors  of  their  district  to  disdiarge 
the  sewage  into  the  river  Wey,  and  thereby  polluting 
that  river,  and  from  causing  the  sewage  of  the 
district  to  be  a  nuisance  or  injury  to  the  pit 

The  pit  was  the  owner  of  a  wator-mill  and 
premises  ntnale  oa  the  river  Wey,  below  Alton, 
which  town  contained  about  4000  inhabitants. 

In  1862  the  Alton  Local  Board  of  Health  was 
constituted  under  11  &  12  Vict.  c.  63,  the  deft,  being 
appointed  the  clerk  of  the  board.  The  board  of  health 
had  caused  sewers  to  be  mfide  from  various  ports 
of  their  district,  and  had  thereby  collected  all  the 
sewage  into  one  large  main  sewer,  by  means  of  which 
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the  sewage  of  the  district  flowed  into  the  Wej  at  a 
distance  of  about  a  mile  and  a  half  aboTe  the  plt.'B 
premises.  The  arerage  width  of  the  river  between 
the  outlet  of  the  sewer  and  the  plt.'s  premises 
was  about  fifteen  feet.  The  pit.  alleged  that  from 
June  1862  the  river,  which  before  that  time  was  a 
pure  stream  of  water  abounding  in  trout,  had 
become  so  foul  in  consequence  of  the  sewage  that 
the  trout  had  almost  entirely  disappeared  from  his 
mill-pond ;  and  that,  although  the  nver  in  all  parts 
in  the  vicinity  of  his  premises  was  rendered  offensive 
to  an  excessive  decree  by  reason  of  the  discharge  of 
the  sewage,  yet  the  consequences  of  such  disc^ge 
were  most  felt  within  his  premises  by  reason  of 
the  effluvium  arising  from  certain  sewage  weeds 
and  fungus  peculiar  to  water  containing  sewage, 
the  growth  of  which  was  confined  to  the  plt.'s  mill- 
pond  and  premises.  Since  the  fouling  of  ^e  river 
the  pit.  and  his  family,  servants,  and  workmen,  had 
suffered  materially  in  health  by  reason  of  the 
nauseous  and  pestilential  odours  produced  by  these 
causes,  and  the  water  of  the  river  and  pond  was 
wholly  unfit  for  agricultural  and  domestic  purposes. 

The  pit.  remonstrated  with  the  board  as  to  the 
state  of  the  stream  in  1868,  but  made  no  further 
application  to  them  on  the  subject  till  1865,  when 
he  again  complained,  and  a  correspondence  ensued, 
but  the  boanl  of  health  had  not  in  any  way  abated 
the  nuisance.  The  local  board  had  suggested  a 
scheme  for  the  utilisation  of  the  sewage  by  the 
irrigation  of  the  meadows  adjoining  the  wey, 
aome  of  which  were  in  the  plt.'s  occupation,  but  the 
pit.  had  greatly  objected  to  that  scheme,  and  alleged 
that  it  would  deprive  him  of  the  benefit  arising  from 
the  flow  of  water  in  the  river. 

The  deft.*8  answer  denied  that  any  material 
nuisance  had  been  occasioned  to  the  pit  by  the 
works  of  the  board.  A  great  quantity  of  evidence 
was  filed  on  both  sides,  some  of  whidi  was  referred 
to  in  the  judgment.  The  suit  came  on  to  be  heard 
on  the  20th  Feb.  last,  upon  which  occasion,  at  the 
suggestion  of  the  Y.  C,  a  reference  to  Mr.  Bazal- 
gette,  the  engineer,  was  agreed  upon,  to  report  upon 
the  present  state  of  the  stream,  as  to  whether  it 
was  a  nuisance  to  the  pit.,  and  the  hearing  of  the 
cause  stood  over  till  that  report  had  been  made. 
Mr.  Bazalgette  had  now  made  his  report,  and  his 
finding  was,  generally,  to  the  effect  that  the  water 
at  the  time  he  inspected  it  was  tolerably  pure, 
though  he  was  informed  that  in  the  summer,  when 
the  water  was  low,  there  was  not  sufficient  stream  to 
carry  off  a  deposit  of  slimy  mud  and  weeds  which  he 
had  observed,  which  became  then  very  offensive; 
that  with  regard  to  the  filtering  tanks  which  formed 
part  of  the  works  of  the  board,  bichloride  of  iron 
had  been  used  by  them  to  precipitate  tbe  noxious 
matter,  and  so  far  as  that  experiment  had  been 
tried,  it  had  been  effectual  to  mitigate  the  condition 
of  the  river.  On  the  whole  he  was  of  opinion  that 
there  was  no  present  nuisance. 

Batiy,  Q.  C,  Pearson,  Q.  C,  and  Stevens,  for  the 
pit.,  maintained  that  sufficient  nuisance  to  entitle 
the  pit.  to  an  injunction  had  been  shown.  It  was  a 
question  of  nuisance  or  no  nuisance,  and  it  was  not 
necessary  to  discuss  the  extent  of  the  nuisance. 

Osborne,  Q.  C,  Surrage,  and  Jason  Smith,  for  the 
deft.,  urged  that  the  evidence  which  sought  to  esta- 
blish a  nuisance  had  failed.  The  pit.  was  alone  in 
his  complaint,  though  he  had  many  neighbours  who 
were  in  a  similar  position  to  himself  with  regard  to 
the  works  of  the  board. 

Baify,  Q.  C.  in  reply. 

The  following  cases  were  cited  : 
Attomev-Gaieral  v^  Afavor  of  Kingston,  12  L.  T. 
Eep.N.  S.  665; 


Cator  V.  Lewisham  Board  of  Works,  10  L.  T.  Bep. 

N.  S.  235 ; 
AUomev-General  v.  Town  Council  of  Birmingham, 
'    4K&J.528; 
Goldtmid  v.  TMridge  Wdls  fnqfrovemeni  Commis' 

sUmers,  U  L.  T.  Bep.  N.  S.  154;  L.  Bep.,  1  Ch. 

App.  849 ; 
Johnson,  v.  Wyatt,  9  Jur.  N.  8.  1388; 
Attorney-General  v.  I^dmondy  L.  Bep.,  2  Eq.  806 ; 
Attome^General  v.  Nichol,  16  Yes.  S^ 

The  Yicb-Chancbllor.— This  is  a  case  of  the 
highest  possible  importance,  on  account  of  the  prin- 
ciples involved  in  it,  and  it  has  not  occufMed  two 
days  without  giving  me  the  opportunity,  not  only  <d 
reading  the  evidence,  but  all  the  authorities,  and 
therefore,  though  I  should  otherwise  have  delayed 
my  judgment,  I  do  not  think  that  further  considera- 
tion would  lead  me  to  any  different  conclusion  than 
that  at  which  I  have  arrived.    [The  Y.  C.  referred 
to  the  facts.]    The  evidence  satisfies  me  that  no 
person  with  any  regard  for  his  health  and  comfort, 
for  many  years  previously  to    1862,  would  have 
thought  of  drinking  the  water  of  this  river ;  a  great 
many  witnesses  concur  in  that  view.    It  is  well 
settled  that,  when  there  is  a  work  of  great  public 
importance  which  cannot  be  effected  without  inter- 
fering with  private  rights,  those  private  rights  must 
prevail,  and  the  public  works  must  be  earned  out  l^ 
those  who  are  undertaking  it  as  best  it  can  without 
such  interference.      That  principle  was  acted  upon 
by  Wood,  Y.  C.  in  Attorn^- General  v.  Tha  Town 
Council  of  Birmingham,  4  K.  &  J.  436,  and  in  many 
other  cases,  followed  by  the  M.  R,  and  recognised 
and  acted  upon  by  the  Lords  Justices  as  a  settled  point. 
On  the  other  hand,  it  appears  to  me  that  another 
equally  sound  principle  is  this :  Suppose  there  be  a 
great  public   object  to  be  attained,   such  as  the 
drainage  of  a  town,  that  must  be  considered  one  of 
the  most  important  of  public  objects,  and  as  one 
great  difficulty  of  the  age  in  which  we  live,  which 
has  presented  itself  of  late  years,  and  which  I  am 
afraid  will  increase  as  the  population  of  the  island 
increases.    But  such  public  objects  are  not  wholly 
to  be  overlooked,  not  only  as  generally  conducive 
to  the  public  welfare,  but,  as  in  the  case  I  am 
supposing,  to  the  cleanliness  and  health  of  the  com- 
munity, and  this  court   ought    not  to  put   diffi- 
culty unnecessarilv  in  the  way  of  carrjring  such  ob- 
jects into  effect,  if  it  can  be  avoided.    This  town 
contains  about  4000  inhabitants,  and  though  formerly 
very  badly  drained,  a  great  deal  of  offensive  matter 
was  no  doubt  poured  into  the  river  Wey,  and  it  ap- 
peared that  in  1840  a  brick  drain  was  formed  by  the 
way- wardens,  which  contributed  a  great  quantity  of 
sewage  in  its  natural  state,  which  must  have  bem 
much  more  offensive  than  that  which  is  now  poured 
in  by  the  defts.,  not  being  filtered,  but  fiowing  just  as 
it  came  from  water-closets  and  places  in  the  town, 
and 'so  it  went  into  the  river.    Under  the  authority 
of  the  11  &  12  Yict  c  68,  which  provides  for  the 
more  effective   drainage  of    towns,    in  1862  the 
defts.,  the  local  board  of  health,  commenced  their 
works,  of  which  no  complaint  was  made  by  any  one 
except  the  pit.,  who  remonstrated  in  1863,  at  that 
time  being  in  a  more  forbearing  mood  than  after- 
wards.   However,  he  did  not  repeat  his  complaint 
until  March  1865,  and  during  the  whole  of  that 
interval  the  defts.  were  proceeding  with  their  works 
without  any  complaints,  it  being  their  duty  to  effect 
an  amount  of  proper  drainage  to  the  town  in  rach 
a  manner  as  not  to  produce  any  private  annoysnce. 
In  March  1865  the  pit.  remonstrated  by  two  letters, 
and  at  last,  on  the  5th  June,  filed  this  bill.    Now 
this  bill  considerably  overstates  the  case  of  the  pit 
It  is  impossible  to   deny  that   on   the   bill  and 
evidence  the  stream  below  the  town  is  represented 
as  having  previously  been  pure  and  fit  for  domestic 
purposes,  and  in  fact  pretty  nearly  in  the  same 
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condition  below  as  abore.  Now,  that  is  a  gross 
exaggeration,  a  most  incorrect  statement;  and 
although  it  is  not  coodnsiTe,  yet,  under  these  cir- 
cumstances, if  the  plt^  in  a  matter  of  such  import- 
ance, makes  grossly  exaggerated  and  unfounded 
statements,  it  makes  one  distrust  him,  and  it  is  a 
circumstance  not  to  be  disregarded,  that  against 
this  great  public  improvement  tiie  pit  stands  alone, 
the  bill  bemg  filed  by  him  as  an  indiyidnal,  no  one 
supporting  him ;  and  every  fact  represented  by  him 
is  contradicted  by  witnesses,  who,  if  they  did  sustain 
any  injuzir,  must  sustain  still  greater  than  he.  Now 
what  is  we  question  t  Does  the  pit.  sustain  such 
an  amount  of  injury  from  the  defts.'  proceedings  as 
to  create  a  nuisance,  and  to  entitle  him  to  call  upon 
me  to  interfere  and  make  an  order,  the  effect  of 
which  would  be  entirely  to  put  a  stop  to  the  whole 
drainage  of  the  town?  Other  modes  of  drainage 
have  been  suggested,  but  I  am  not  satisfied  on  the 
efTidence  that  they  could  be  carried  out  Mr. 
Hazalgette  in  his  report  says  that  it  might  be  done 
if  the  local  board  had  the  lands  necessary  for  the 
purpose ;  but  there  is  nothing  to  show  that  it  U  in 
their  power  to  acquire  such  Umds.  The  pit.,  in  fact, 
appears  to  have  refused  them  those  facilities,  and 
his  counsel  admitted  that  he  had  in  fact  impeded 
their  plans  of  that  kind.  Ontheeyidence,Iamsatisfied 
that  the  proceedings  of  the  def  ts.  do  not  produce 
such  an  extent  of  nuisance  to  the  idt  as  calls  for 
the  interference  of  this  court.  Mr.  Bally  in  his 
tefij  said  that  it  was  a  mere  question  of  nuisance 
or  no  nuisance,  and  that  if  there  is  a  noisance  I  am 
bound  to  interfere,  but  I  am  not  to  have  regard  to 
the  extent  of  the  nuisance.  Bat  what  I  have  always 
understood  to  be  the  doctrine  of  the  court  is,  that  in 
all  these  matters  some  regard  must  be  had  to  the 
balance  of  inconvenience,  and  if  the  extent  of 
inconvenience  sustained  by  the  pit  is  trifling,  and 
such  as  may  be  readily  compensated  for  by  money, 
the  rights  of  others  cannot  be  interfered  with  in  a 
matter  of  so  much  importance  as  the  one  I  have 
now  before  me,  viz.,  the  drainage  of  a  not  inconsider- 
able town.  There  was  one  case  in  particular  to 
which  I  have  been  referred,  the  case  of  Goldsmid  v. 
The  Tvmbridgt  WeUs  Commissionera,  L.  Bep.,  1  Ch.  App. 
854,  and  in  the  course  of  the  arguments  of  counsel 
I  drew  their  attention  to  a  passage  in  the  judgment 
of  Turner,  L.  J.  There  the  injunction  granted  by 
the  M.  B.  was  confirmed  on  the  ground  that  the 
commissioners  were  pouring  refuse  into  a  stream 
which  they  had  not  any  occasion  to  use  for  that 
purpose,  or,  if  they  were  compelled  to  use  it,  they 
oould  have  used  it  in  such  a  manner  as  to  have  pro- 
duced no  material  effect ;  but  they  poured  such  a 
quantity  of  refuse  in  that  it  became  an  unmistakable 
nuisance  to  Mr.  Qoldsmid,  into  whose  private  grounds 
their  sewage  matter  was  poured.  [The  V.  C.  then 
referred  to  the  judgment  of  Turner,  L.  J.  in  that  case.] 
That  shows  that  the  nature  and  extent  ought  to 
be  regarded,  on  the  analogy  of  the  case  of  ancient 
lights,  the  rule  governing  which  is  laid  down  in  the 
case  ot  Attorney- General  y,  Nichols  by  Lord  Eldon, 
and  in  other  cases,  ai\d  always  now  followed,  al- 
though at  one  time  there  was  a  great  fluctuation  of 
opinion.  That  rule  is  not  to  interfere  with  the 
def  ts.  unless  you  can  show  material  injury  wi^  the 
enjoyment  of  the  dwelling-house  of  the  pit. ;  and 
the  same  principle  applies  here.  My  opinion  is, 
that  in  these  matters  of  public  works  this  court 
will  not  interfere,  unless  it  be  shown  that  there  is 
such  an  injury  as  materially  to  interfere  with  and 
deteriorate  the  value  of  the  property,  and  the  com- 
fort of  the  pit's  dwelling.  Here  the  pit.  had  en- 
deavoured to  do  that,  and  he  and  his  servants  swore 
to  that  effect  [The  V.  C.  then  referred  to  the 
evidence.]  One  of  the  servants  swore  that  the  deaths 
of  her  husband  and  children  were  accelerated  by  the 
nuisance,  but  that  was  controverted  not  only  by  the 
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fact  that  she  afterwards  remained  in  the  same 
locality,  but  by  other  evidence.  I  therefore  come 
to  the  conclusion  that  there  is  not  such  a  nuisance 
or  injury  to  the  pit.  as  calls  for  the  interference  of 
the  court  It  is '  remarkable  that  a  great  many 
witnesses  swear  that  the  nuisance  was  not  created 
by  the  def  ts.,  but  by  the  gross  ne^ect  of  the  pit.  in 
not  deansing  his  water-wheel  and  pond,  and  he  now 
came  for  relief.  On  the  application  of  this  pit  I 
am  ad^ed  to  grant  an  injunction  to  stop  so  im- 
portant a  work ;  and  on  the  balance  of  testmiony,  I 
think  I  should  not  be  justified  in  interfering,  llien 
comes  the  scientific  evidence,  and  I  believe  that  it 
goes  to  this,  that  the  water  is  as  pure  as  the  Thames  , 
at  Teddington.  Bottles  were  produced  by  Mr. 
Bazalgette,  obtained  at  different  points,  and  he  had 
reported  that  there  was  not  such  a  state  of  the  wate^ 
as  to  constitute  a  nuisance.  That  is  the  condition 
of  matters  as  shown,  and  it  is  suflidently  plain  that 
the  case  of  the  pit  is  not  made  out  If  the  court, 
in  such  a  case,  mterfered  by  injunction,  it  would 
have  a  most  injurious  effect  on  the  town.  The  bill 
must  be  dismissed.  As  to  the  costs,  I  have  had 
great  difficulty  in  coming  to  a  conclusion  during 
the  progress  of  the  case,  but  I  have  arrived  at  the 
conclusion  that  the  biU  must  be  dismissed  without 
costs. 

Solicitors :  Bailey,  Show,  bmith,  and  BaOof;  DyM 
and  Harvey, 

00X7BT  OF  aUEEK'S  BBKOH. 

Jteported  b7  T.  W.  SAnrDBU  and  C  W.  Lovur,  Esqis., 

Barrlst«n-at-LAW. 

Saturday,  April  27,  1867. 

Palet  (app.)  V.  Birch  (resp.) 

CoKoictum — Claim  of  right — Bona  Jidee — Jurisdictum 

of  justices. 

Upon  an  information  for  a  treepass  of  any  kind,  if  it 
appear  that  the  trespass  was  committed  in  the  oonS 
fide  assertion  of  a  claim  of  ri^ht,  the  justices  have  no 
jurisdiction  to  convict.  But  yf  upon  hearing  the  em- 
dence  they  are  satisfied  that  the  assertion  of  a  claim  of 
right  is  not  made  bond  fide,  and  the  foots  proved  war' 
rant  them  in  that  belief,  their  jurisdiction  u  not  ousted. 

On  the  nth  Aug.  1866  John  Paley,  of  Lea,  Ash- 
ton,  Ingol,  and  Cottam,  in  the  county  of  Lancaster, 
appeared  on  a  summons  before  us,  two  of  fler 
Majesty's  justices  of  the  peace  for  the  county  of 
Lancaster,  sitting  as  above,  to  answer  an  information 
laid  under  the  24  &  25  Vict  c.  96,  s.  24,  for  that  he, 
the  said  John  Faley,  on  the  17th  July  1866,  at  Lea, 
Ashton,  Ingol,  and  Cottam,  in  the  county  of  Lan- 
caster, unlawfully  and  wilfully  did  attempt  to  take 
otherwise  than  by  angling  in  the  daytime  certain 
fish  then  being  found  in  a  certain  water,  to  wit,  the 
river  Kibble,  there  situate,  wherein  Joseph  Ware 
and  Wm.  Ware  had  a  private  right  of  fishery,  and 
not  running  through  or  being  in  any  land  adjoining 
or  belonging  to  the  dwelling-house  of  any  person 
being  the  owner  of  Such  water,  or  having  a  private 
right  of  fishery  therein. 

It  was  not  disputed  on  the  hearing,  and  may  be 
taken  as  proved,  that  the  deft,  on  Uie  day  in  the 
information  laid,  and  in  the  daytime,  was  engaged 
in  fishing  in  the  river  Kibble  where  it  is  situate 
within  and  forms  part  of  the  sai  d  township  of  Lea, 
Ashton,  Ingol,  and  Cottam,  with  a  net  about  one 
hundred  yards  in  length  stretched  auross  the  stream, 
being  such  a  net  as  is  usually  employed  for  the 
taking  of  salmon  and  fish  of  the  salmon  kind. 

The  Kibble  is  at  this  part  a*navigable  tidal  river, 
flowing  tu  the  southerly  side  of  Lea,  Ashton,  Ingol, 
and  Cottam,  which  four  hamlets  form  one  township 
under  the  above  named,  of  which  it  was  stated  that 
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Lea  and  Ashton  form  one  manor,  Sir  Henry  de 
Houghton,  Bart^  l>eing  the  lord  thereof. 

We  find  that  Sir  Henry  de  Honghton  and  his 
ancestors  haye  from  time  immemodal  had,  enjoyed, 
and  exercised  an  ezclnsiTe  and  seTeral  fishery  of 
the  river  Kihhle,  where  it  is  situate  within  and 
forma  part  of  the  said  township,  to  the  middle  of 
the  stream,  including  the  place  where  the  alleged 
trespass  was  committed,  and  that  the  right  is  well 
known  to  the  public. 

Joseph  Ware  and  Wm.  Ware,  mentioned  in  the 
information,  were,  on  the  17th  July  1866,  in  the 
exclusive  occupation  and  enjoyment  of  the  said 
fishery  under  a  lease  granted  by  the  said  Sir  Henry 
de  Houghton  without  interruption,  and  that  they 
hibd  had  the  exclusive  occupation  of  the  said  fishery 
for  a  period  of  six  years  previous  thereto  under  the 
ancestor  of  the  said  Sir  Henry  de  Houghton, 
of  which  fact  the  said  John  PaJey  was  well 
aware. 

The  deft.'s  attorney  denied  the  jurisdiction  of  the 
magistrates,  under  the  plea  that  primd/acie  all  the 
Queen's  subjects  have  a  right  of  fishing  in  navigable 
rivers,  and  that  the  right  of  fishing  was  common  to 
the  public,  inasmuch  as  the  Kibble  was  a  tidal  river, 
and  on  such  a  claim  being  set  up  the  magis- 
trates could  no  longer  interfere : — ^that  the  question 
whether  Sir  Henry  de  Houghton  had  the  exclusive 
right  of  flaiiery  was  one  which  ought  to  be  tried  by 
an  action,  and  that  the  justices  oucrht  not  to  proceed 
any  further,  the  deft,  as  one  of  the  public,  coming 
the  right  to  fish,  as  to  do  so  would  be  'to  try  a 
question  of  title.  In  support  of  this  view  he  cited 
the  cases  of  Baffot  and  Orr^  2  Bos.  &  PuL  472 ; 
Carter  v.  Murcott,  4  Burr.  2163 ;  and  Beg.  v.  Stinmson, 
32  L.  J.  208,  M.  C. 

On  the  part  of  the  deft,  he  called  John  Jackson, 
shipbroker,  who  stated  that  during  the  year  1846  or 
1847  he  had  fished  with  the  deft,  (then  a  boy)  in  the 
place  in  question,  and  that  he  had  assisted  him  to 
fish  there  several  times  during  the  four  years  subse- 
quent to  that  date.  At  that  time  he  was  in  deft.'s 
service,  but  had  seen  him  fishing  there  once  since, 
about  eis^t  or  ten  yean  ago,  as  near  as  he  could 
rememb^y  but  he  was  unable  to  state  the  time 
precisely. 

This  witness^  however,  admitted  on  cross-exami- 
nation that  he  knew  that  one  McQowan  was  the 
lessee  of  Sir  Heniy  Bold  Houghton,  the  father  of  the 
aaid  Sir  Heniy  de  Houghton,  and  fished  as  such  lessee 
at  the  time  he  the  witness  fished  with  Mr.  Paley, 
the  deft.,  and  he  was  unable  to  say  whether  he  and 
the  deft,  had  ever  been  seen  by  McGowan  or  his 
agents  whilst  fishing  there. 

The  witness  did  not  state  tbnt  he  had  ever  seen 
any  of  the  public  fish  in  the  river  ^ere  except  Mr. 
PiUey,  nor  was  any  other  evidence  of  right  or  user 
given  on  behalf  of  deft 

The  complainants  contended,  in  the  first  place,  that 
the  magistrates  had  power  to  try  questions  of  this 
nature,  citing  £zjtMrf«  Higgins,  10  Jur.,  and  WilKami 
V.  AckmSf  2  B.  &  S.  312 ;  or  secondly,  at  all  events, 
that  it  was  for  us  to  determine  whether  the  claim  of 
title  was  set  up  bond  fide,  or  merely  to  escape  the 
consequences  of  an  unlawful  act. 

We  find  it  as  a  fact  in  our  experience  as  magis- 
trates sitting  on  the  bench,  that  questions  under  the 
fishery  statutes  frequently  come  before  the  bench, 
and  that  the  property  in  the  fisheries  in  question  is 
well  known  to  belong  to  Sir  Heniy  de  Hough- 
ton. 

We  were  of  opinion,  having  regard  to  Heg.  ▼. 
Crinland,  7  Ell.  B.  &  E.  853 ;  Legge  v.  Pardue,  9  Scott 
N.  S.  289,  and  Beg,  v.  Stirmson,  4  B.  &  S.  801,  that 
the  deft  had  not  shown  a  bona  fide  claim  of  right  so 
as  to  oust  our  Jurisdiction,  and  we  fined  him  lOs.  and 
costs. 

The  question  for  the  opinion  of  this  honourable 


court  is,  whether  we  were  right  in  our  determination 
as  above. 

W.  O.  RlCKLTirOTOW. 

Wm.  WmsTAWLirr, 

By  sect  24  of  the  24  &  25  Vict  a96,  iti«  enacted 

that 

WluMoeyer  alutll  aBla.wfaU7  «nd  wilfully  take  or  dMtrQj,  or 
Attempt  to  take  or  destroy,  any  fish  in  any  water  not  being  sodi 
as  hereinbefore  mentioned  (water  naming  through  or  taefag 
in  any  land  adjoining  or  belonging  to  the  AweDlng-hoaee  of 
any  peraon  being  the  ownerof  buoa  walv,  or  having  aprivate 
rii^t  of  fishery  therein),  bat  which  ahall  be  priyate  pii>t)erty, 
or  in  which  tiiere  nhall  be  any  prirate  rightof  flaberr,  dial!  on 
ooDTlodon  hereof  before  a  justioe  ot  thepeaoe^  forfea  md  pay 
over  and  above  the  v^oe  of  the  fleh  taken  er  deetroyed^ 
any)  andi  aom  of  money,  not  exoeeding  five  poimds,  aa  to  the 
jnatioee  ahall  seem  meet 

Kag  now  appeared  ia  support  of  tiie  cosvictioii. 

MeBisk,  Q.  C.  and  /.  A.Bu8aeUSQT  the  app. 

The  foUowiJBg  eases  were  cited : 
ExforU  VaugkoHy  L.  Bap.,  1  Q.  B.  114; 
Ex  parte  HigspnM,  10  Jar. ; 
Beg.  V.  BUtdBntmf  32  L.  J.  41,  M.  C. ; 
Req.  V.  Stimpeon^  4  B.  &  8m.  301 ;  8  L.  T.  Bep.  N.S. 

The  arguments  tofficiently  i^Bpear  in  the  judg- 
ments of  the  learned  judges. 

BLACKDimK,  J.^I  think  that  in  this  case  the 
justices  had  evidence  to  justify  their  decision.  The 
first  point  we  have  to  consider  is,  whether  or  not 
there  was  evidence  to  show  that  Sir  Henry  de 
Houghton  had  exclusive  and  several  fishery  in  the 
river  Kibble,  at  the  place  where  it  is  part  of  a  ladal 
river.  BIr.  Mellish  is  quite  right  in  saying  that 
sudh  a  right  as  that  is  not  a  common  right,  and, 
therefore,  primi  facie  does  not  belong  to  any  person 
until  some  evidence  is  given.  In  the  present  case 
we  find  enough  to  show  the  exercise  of  animm»> 
mortal  right,  for  by  the  deft.'s  own  evidence  the 
lessee  of  Sir  Henry  de  Houghton's  father  and  Ms 
lessee  had  been  fishing  in  this  water  more  than 
twenty  years  ago.  That  would  he  in  itself  primi 
facie  evidence  that  the  right  was  exercised  for  twen^ 
years,  and  quite  sufllcient  evidence  to  justify  the 
conclusion  that  he  had  got  tite  right.  Then,  if  hte 
had  got  that  right,  if  it  is  an  ancient  common  ri^t^ 
I  see  no  reason  to  show  why  the  party  exercising  it 
should  not  be  within  the  protection  of  the  Legisla- 
ture, or  why  under  the  section  in  question  a  convic- 
tion should  not  be  maintained.  The  case  of  Beg.  v. 
Stimpson  is  the  case  on  which  the  whole  questiott 
turns.  There  there  was  a  similar  datra  to  a  right,  and 
the  person  who  was  claiming  it  showed  that  he  had 
purchased  the  title,  and  no  doubt  he  was  claiming 
it ;  but  then,  according  to  the  evidence,  as  given  in 
the  afMavits,  he  failed  in  giving  evidenee  to  show 
that  he  had  ever  exercised  it  exclusively.  He 
showed  he  had  claimed  it,  but  then  the  evidence 
showed  that  the  deft  bad  for  some  time 
been  used  to  fish  with  nets,  and  wiAoat 
the  leave  and  licence  of  the  lord  of  the  manor 
or  any  other  person  to  fish,  and  also  it  wis 
shown,  and  many  people  were  called  as  witnesses 
for  the  deft,  who  gave  evidence,  that  they  had  for 
forty  years  fished.  Then  there  was  a  comiriete  body 
of  evidence  that  would  limit  the  right  that  he 
daimed.  Now  that  is  by  no  means  conclusive  that 
he  had  not  got  a  private  right,  yet  it  was  evidence 
from  which  it  might  be  said  that  the  person  wlio 
was  claiming  to  exercise  it  was  ciaimisg  it  as  of 
right  The  justices  deeided  that  it  was  not  a  b<m& 
fide  dahn,  and  what  this  court  decided  wasthat^ 
under  such  drcumstances  as  those,  and  on  sudi 
evidence  as  that,  the  justiloes  had  not  any  evidence 
from  which  they  coold  reasonably  find  there  wis 
not  a  bond  fide  cUdm,  and,  as  Crompton,  J.  says^ 
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'*  there  was  no  reasonable  evidence  upon  which  the 
justices  could  say  it  was  not  a  bond  Jide  claim,  on 
the  contrary  the  ciroomstanoes  evidently  show  it 
was  such  a  claim/*  Now,  in  the  present  casie,  the 
question  is  exactly  the  same,  Was  there  evidence  on 
which  the  iostices  might  find  that  the  claim  was 
not  hoj^djiae  set  up  ?  I  think  in  this  case  there  was 
evidence  to  justify  the  justices,  and  that  coose> 
qaently  the  conviction  should  be  affirmed.  The 
evidence  was  sufficient  to  show  that  Sir  Henry 
de  Houghton  had  an  immemorial  right,  and 
the  evidence  to  dispute  it  is  only  of  one  wit- 
ness, and  that  shows  that  he  bad  two  or 
three  times  assisted  the  deft  to  fish,  and  there 
was  evidence  that  the  deft,  had  once  or  twioe  him- 
9df  iSshed.  There  is  no  evidence  of  anybody  else 
ever  setting  up  a  claim,  and  no  evidence  of  the 
manner  in  wluch  the  deft,  fished,  or  to  show 
that  he  was  boldly  asserting  a  right,  and  indeed 
nothing  to  show  that  it  was  not  a  trespass.  It  is 
probable  he  may  have  been  seen  ^ere  doing  it  in  a 
clandestine  manner,  but  all  that  was  for  the  jus- 
tices to  consider,  if  upoQ  such  evidence  as  that  they 
might  come  to  ^e  conclusion  he  was  not  bond  Jide 
setting  up  a  right.  This  decision  will  not  prevent 
him  in  future,  if  he  means  to  set  up  the  claim, 
giving  distinct  notice,  *'  I  am  going  to  fish."  Then, 
after  that,  the  justices  would  be  very  wrong  by  a 
coBYiction  not  to  allow  the  q^uestion  of  right  being 
raised.  That  would  be  a  very  different  state  of 
ttiings  to  the  present.  Here,  it  seems  on  the  evi- 
dence, the  justices  were  fully  justified  in  believing 
this  was  a  trespass  that  was  committed  not  under  a 
claim  of  right,  and  that  the  claim  was  not  bond  fii^ 
mider  which  the  act  was  done^  but  an  afterthought 
set  up  to  protect  him  from  the  consequences. 

Shbb,  J. — ^I  am  of  the  ssme  opinion.    The  cases 
cited  to  show  that  the  justices  are  not  under  the 
guise  of  a  conviction  to  decide  a  question  of  free- 
hold, or  any  question  of  right  iu  law,  9X^  subject 
to  this  exception,  that  they  may  inquire  into  a 
question  of  property  if  that  question  of  property  is 
neoessary  to  their  jurisdiction.    Now,  then,  have 
the  justices   here  that  jurisdiction  ?      It   seems 
that    the    jurisdiction    depends    upon    the    24th 
section  of  the  24  &  25  Vict.  c.  96,  which  enacts  that 
irhosoever  shall  unlawfully  take  or  destroy  any  fish 
in  any  waters  in  which  there  shall  be  a  private  right 
ol  fishery  shall,  on  conviction  thereof,  forfeit  the 
walue  of  the  fish  and  the  sum  of  hi.    Therefore,  the 
jwisdiction  is  given  to  the  justices  by  this  Act  of 
Parliament  to  convict  persons  who  are  fishing  un- 
lawfully in  any  water  in  which  there  is  any  private 
right  of  fishing.    In  order  to  exerdse  that  jurisdic- 
tiiMi,  the  justices  must  ascertain  and   determine 
whether  there  is   a   private  right   of   fishery  in 
the   water   in   which    the   offence  is    alleged  to 
have  been  committed.     Now,  they  have  taken  on 
themselves  to  decide  that,  for  they  have  found 
that  Sir  Henry  de  Houghton  and  his  ancestors  have, 
from  time  immemorial,  had,  enjoyed,  and  exercised 
an  exclusive  and  several  fishery  of  the  river  Kibble 
where  it  is  situate  within  and  forms  part  of  the  said 
township,  including  the  place  where   the  alleged 
trespass  was  committed,  and  that  that  right  is  well 
known  to  the  public.    Now,  if  it  appeared  to  us 
that  they  had  no  evidence  at  all  from  which  ^ey 
could  be  justified  in  coming  to  that  decision,  we 
might  say  that  the  app.  in  this  case  had  been  im- 
properly convicted.  Butnowstands  the  evidence  upon 
the  case?    It  appears,  certainly,  and  in  the  absence 
of  evidence  rebutting  it,  that  there  is  strong  evidence 
that  Sir  Henry  de  Houghton  and  his  ancestors  had 
the  soDclttsive  right  of  fishery  in  this  part  of  the 
river  Bibble,  and  it  is  plain  that  it  is  necessary  to 
give    evidence  of   that,  because  it  being  found 
that  the  river  Ribble  at  that  part  was  a  public 


navigable  river,  all  the  public  would  have  a  right  of 
fishing  there,  unless  some  person  had  obtained  from 
his  ancestors,  at  some  time  previous  to  Magna 
Charts,  an  exclusive  right  of  fishing  in  the  river 
Ribble.  Now  what  evidence  is  there  that  Sir  Henry 
de  Houghton  had  that  right  ?  In  the  first  place,  it 
appears  that  two  persons  of  the  name  of  Ware  had  ex- 
ercised it  up  to  the  time  the  matter  came  before  the 
justices;  they  had  the  exclusive  occupation  and  enjoy- 
ment of  the  fishery  under  a  lease  of  the  present  Sir 
Henry  de  Houghton,  previously  to  the  date  of  the 
17th  July  18iG€,  and  previously  to  that  date  they 
had  for  six  years  the  exclusive  occupation  and 
enjoyment  of  the  fishery  under  an  ancestor  of  Sir 
Henry  de  Houghton.  Further,  it  appeared  on  the 
evidence  of  the  app.  that  that  claim,  on  the  part  of 
Sir  Henry  de  Houghton,  to  the  exercise  of  his  right 
to  this  several  fishery,  was  known  to  the  tq)p.  as. 
long  ago  as  the  years  1846  and  1847,  he  being 
then,  as  it  now  appears,  not  a  boy,  but  a  person 
who  had  a  boy  in  his  service;  he  had  several 
times  fished  in  that  part  of  the  river  with  the 
knowledge  that  it  was  und^  lease  to  McGowan 
from  an  ancestor  of  Sir  Henrv  de  Houghton,  so 
that  it  appesrs  that  it  had  ifeeu  for  some  time 
in  the  exclusive  occupation  of  the  Wares  under  a 
lease,  and  under  the  ancestor  of  Sir  Henry  de 
Houghton,  and  that  to  the  knowledge  of  the  app. ; 
and  it  was  in  the  occupation  of  another  tenant  under 
the  ancestor  of  Sir  Henry  de  Houghton  in  the  years  • 
1846  and  1847.  Surely  that  is  some  evidence  upcm 
which  the  justices  might  be  justified  in  coming  to 
the  conclusion  that  Sir  Henry  de  Houghton  h%d 
that  right.  Now,  the  justices  find  that  the  deft, 
had  not  shown  a  bond  fde  claim  of  right  so  as  to 
oust  their  jurisdiction.  Were  they  not  perfectly 
justified  upon  the  evidence  before  them  in  ooming 
to  that  conclusion  ?  Just  consider  how  it  stands. 
In  the  year  1846,  and  from  that  time  until  the  time 
when  the  matter  came  before  the  justicesi  the  a][yp. 
knew,  it  appears  frotn  the  evidence  of  a  witness 
whom  he  called,  that  the  ancestor  of  Sir  Henry  de 
Houghton  claimed  the  exclusive  right  of  fishery  in 
this  part  of  the  river  Ribble^  and  had  exercised  that 
exclusive  right,  as  far  as  in  him  lay,  by  letting  the 
right  to  fish  to  several  tenants ;  and  it  further 
appears,  that  as  long  sgo  as  1846  and  1847  this  very 
app.  had  wished  to  enjoy  a  right  of  fishing  in  that 
very  part  of  the  river  Kibble,  and  on  a  few  occasions 
actually  fished  there.  Surely,  when  it  appears 
before  the  justices  that  for  twenty  years  of  a 
man*s  life  he  has  known  of  a  chum  to  an  ex- 
clusive right  of  fishery,  which  he  has  on  a 
few  occasions  (not  more  than  three  or  four) 
set  at  nought  by  fishing  in  the  water  in  which  it 
is  claimed,  and  when  it  further  appears  that,  until 
this  moment,  when  he  is  defending  himself  from  this 
ioformation,  he  never  took  any  serious  step  to  put 
his  right  in  issue  and  have  it  determined,  the  jus- 
tices were  well  warranted  in  coming  to  the  conclusion 
that  the  person  so  acting  had  not  shown  a  bond  fide 
claim  of  right,  and  that  Uiere  was  no  evidence  to  oust 
the  jurisdiction.  There  is  nothing  in  the  case  from 
which  it  appears  that  on  the  occasion  on  which  he 
did  fish  it  was  done  furtively ;  there  is  nothing  to 
show  that  he  may  not  have  done  it  at  so  early  an 
hour  as  that  it  may  have  escaped  observation  ;  and 
there  is  nothing  whatever  to  show  that  the  fact  of 
his  fishing  on  a  few  occasions  was  known  to  any- 
body except  the  person  doing  it.  It  appears  to  me 
that  the  conviction  should  be  affirmed. 

Lush,  J.— I  am  of  the  same  opinion.  The  first 
question  is,  whether  the  statute  applies  to  a  case 
like  this,  where  a  person  sets  up  a  claim  to  an  ex- 
clusive right  of  fishing  in  a  navigable  river.  I  am 
of  opinion  that  the  statute  does  apply  to  a  case  of 
this  kind  as  well  as  the  right  of  fishing  in  private 


888 


MAGISTRATES'  OASES. 


Q.B.] 


Skinkbr  (app.)  V.  KiTCH  (retp.) 


[Q.B. 


propertj,  the  words  of  the  24th  section  being : 
'*  Whosoerer  shall  nnlawfnllj  and  wilf all/  take  or 
destroy  any  flsh  in  any  water  which  shall  run 
through  or  be  in  any  land  adjoining  or  belonging  to 
the  dwelling-house  of  any  person  being  tiie  owner 
of  such  water,  or  haying  the  right  of  fishery  therein, 
shall  be  guilty  of  a  misdemeanor ;  and  whosoerer 
shall  unlawfully  and  wilfully  take  or  destroy,  or 
attempt  to  take  or  destroy,  any  flsh  in  any  water 
not  being  such  as  hereinbefore  mentioned**  Tthat 
is,  being  in  any  land  or  adjoining  a  dwoUing- 
house),  but  which  shall  be  "  prirate  property,  or  in 
which  there  shall  be  any  priyate  right  of  fishery, 
shall  on  oonyiction  thereof  before  a  justice  of  the 
peace  forfeit,"  &c  So  that  that  applies  as  well  to 
water  which  shall  be  priyate  property  as  to  water 
not  being  priyate  property,  but  in  which  water  there 
shall  be  a  priyate  right  of  fishery.  Those  words 
appear  to  haye  beoi  put  in  to  comprehend  a 
case  of  this  kind  where  the  water  is  priyate 
property,  but  in  which  there  is  a  right  of  fishing. 
Then  Uie  question  is,  whether  there  was  eridence 
to  justify  the  finding  of  the  magistrates  that 
the  claim  set  up  on  the  part  of  the  deft,  was  not 
a  bondJUU  claim  of  'right,  but  a  mere  pretence  in 
order  to  escape  the  consequences  of  an  unlawful 
act?  If  there  was  no  eyidence  to  justify  them 
ooming  to  the  conclusion  they  did,  it  appears  that 
according  to  Beg,  y.  Stifimson  the  justices  ought  to 
haye  stayed  their  hand.  The  right  of  the  lord  of 
the  manor  appears  to  haye  been  proyed  to  the  satis- 
faction of  the  magistrates,  because  they  find  that 
he  had  enjoyed  the  right  fiiom  time  immemorial  as 
an  incident  of  the  manor,  and  for  six  years  the 
present  prosecutors,  lessees  of  the  lord  of  the  manor, 
haye  enjoyed  the  right  of  fishery  without  interrup- 
tion, baring  had  tiie  ezdusiye  occupation  of  it 
under  a  lease.  Then  I  obserye  that  the  only  point 
taken  by  the  deft  is  that  he  denied  the  jurisdiction 
of  the  magistrates ;  and  he  says  that  all  the  Queen's 
subjects  haye  a  right  to  fish  'in  a  narigable  riyer. 
That  is  not  denied.  It  is  clear,  under  all  the  circum- 
stances, that  the  man  had  committed  this  act  in  the 
assertion  of  a  right  as  one  of  the  public.  The 
eyidence  was  of  an  act  of  poaching.  He  does  not 
offer  one  tittle  of  eyidence  to  cut  down  the  proof 
giyen  on  the  part  of  the  lord  of  the  manor  of  his 
haring  exercised  this  right,  or  at  all  to  show  a  title 
either  aflirmatiyely  or  negatively  by  showing  that 
any  certain  number  of  the  public  besides  himself 
had  exercised  the  right.  Then  he  called  witnesses 
on  his  own  behalf  to  prove  that  thirty  years  ago  he 
and  a  witness,  a  boy  in  his  senrice,  had  three  or 
four  times  fished  ;  but  he  failed  to  prove  that  the 
deft,  had  attempted  to  fish  otherwise  than  as  any 
other  member  of  the  public.  Under  those  circum- 
stances the  magistrates  were  well  warranted  in 
ooming  to  the  conclusion  that  the  claim  put 
forward  as  of  right  was  to  escape  the  consequences 
of  an  act  of  poaching,  and  that  he  did  not  do  it  in 
the^  assertion  of  a  right,  meaning  to  contest  that 
which  appears  to  have  been  admitted  as  the  right  of 
the  lord  of  the  msnor  to  the  exclusive  fishery.  I 
am  therefore  of  opinion  that  the  magistrates  were 
well  warranted  in  overruling  the  defence. 

Judgment /or  tlie  req>. 

Attorney  for  the  app.,  John  Sharp,  Lancaster. 

Attorney  for  the  resp.,  R,  G,  Wat9(m,  Preston. 


TvMdca/,  Mag  14, 1867. 
SKiHinsB  (app.)  o.  ErroH  (resp.) 

Master  and  workmen — CombinatUm — Threats  to  force 
master  to  alter  the  description  of  his  worikmen — 
6  Geo,  4,  c.  129,  s,  8. 

Bg  sect.  S  of  the  6  Geo.  4,  c.  129,  it  is  enacted  that  \f 
axg  person  shaO,  hg  threats  or  intimidation,  force,  or 
endecofour  to  force,  ang  manufacturer,  or  person 
carrging  on  asnf  trade  or  business,  to  limit  the  rnanber 
of  his  tpprenttees,  or  the  number  or  descrwtion  of  hia 
joummfmen,  workmen,  or  servants,  he  shau,  being  con^ 
victeathereof,  be  imprisoned,  jr. 

The  opp.,  who  was  secretarg  of  a  bad  lodge  of  the 
General  Union  of  Carpenters  and  Joiners,  ddivered 
to  the  req».,  who  was  a  builder,  the  following  notice  : 

"  Mr.  William  Kiteh. 

"  Sir, — I  am  requested  hg  the  committee  of  carpenters 
and  joiners  to  give  the  men  in  gour  empug  notice  to 
come  out  on  strike  against  James  Jordan,  tadess  he 
become  a  member  of  the  above  societg.  not  being  amf 
wag  diereapectful  to  you  or  him,  but  oeina  conq)eUed 
bg  the  union  and  laws.  Tliis  notice  wiU  be  carried 
out  after  the  27th  inst.  unless  settled  in  accordance 
with  the  society's  laws.  —  l  remain,  gours  most 
retpectJuBg, 

"Thokas  SiUNirBB,  SecreUary.** 

Held,  that  the  app.  had  iher^  brought  himself  wt'Mm 
the  operation  of  the  Brd  section  as  above  mentionsdm 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  48,  as  foUows : — 

At  a  petty  sessions  for  Bridgwater,  held  on  the 
26th  Nov.  1866,  on  the  information  of  ^niliam 
Eitch,  the  resp.,  against  Thomas  Skinner,  the  app., 
under  tiie  6  Geo.  4,  c.  129,  s.  8,  charging  that  he  did 
on  the  22nd  Oct.  1866,  at  Bridgwater,  unlawfully 
by  threats  endeavour  to  force  &e  said  resp.,  who 
was  then  and  there  carrying  on  his  business  as  a 
builder,  to  limit  tiie  description  of  his  workmen, 
was  heard  and  determined  by  us,  the  said  justices, 
and  upon  such  hearing  the  said  app.  was  dvly 
convicted  of  the  said  offence  and  sentenced  to  one 
month's  imprisonment. 

The  case  then  stated  that  the  app.  required  a  case 
to  be  stated  for  the  opinion  of  this  court,  whereupon 
it  was  stated  as  follows : — At  the  hearing  it  waa 
proved  on  the  part  of  the  informant  that  he  was  a 
bidlder,  residing  in  the  said  borough  of  Bridgwater. 
That  on  the  22nd  Oct.  he  had  a  man  named  James 
Jordan,  a  carpenter,  in  his  employ,  who  had  been  with. 
him  for  six  years.  He  had  also  in  his  employ  five 
other  men  as  carpenters  and  joiners  (naming  them^ 
who  were  all  members  of  the  General  Union  of  Car- 
penters and  Joiners.  Jordan  was  not  a  member  of 
the  union.  On  the  22nd  Oct.  the  app.  called  at  the 
resp.'s  house,  and  gave  him  personally  a  written 
notice  in  an  envelope,  of  which  the  following  is  a 

copy: 

Fryern-Btreot,  Bridgwater. 

Sir, — I  am  reqaested  by  the  cominluee  of  Gaipeatera  and 
Joiners  to  give  the  men  in  your  employ  notice  lo  come  out  oa. 
strike  against  James  Jordan  unless  he  become  a  member  of 
the  above  society,  not  being  any  way  diarapectfnl  to  yoa  or 
him,  but  being  oompelled  by  the  union  and  laws.  This  notioe 
will  be  carried  out  after  the  37  th  inst  unless  settled  in  aooord- 
anoe  with  the  society's  lawa— I  remain,  yours  most  respect- 
fully, Thomas  SKmireB,  Secretaiy. 

Mr.  William  Eitoh. 

The  app.  was  the  secretary  of  the  local  lodge  or 
society,  and  he  caused  to  be  printed  a  notioe  of 
which  the  following  is  a  copy.  (This  is  not  material 
to  the  case.) 

The  question  of  law  arising  op  the  above  statements 
therefore  is — whether  the  threat  of  the  app.  that  the 
resp.  should  lose  the  services  of  nearly  all  his  work- 
men unless  he  dismissed  from  his  employ  the  non- 
society  man  or  induced  him  to  join  the  society,  was 
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Q.  B.] 


Joins  (app.)  V.  HuzTABLB  (resp.) 


[Q.B. 


A  threat  within  the  meamng  of  the  8rd  section  of 
the  said  Act? 

By  sect  3  of  the  6  Geo.  4,  c.  129,  it  is  enacted 
(tnier  alia)  that, 

H  vuj  ponon  duUl  by  Tiolenoe  to  the  person  or  property  of 
another,  or  by  threate  or  inttmiiUtioii,  or  by  moleetlng,  or  in 
•ny  way  obetmoting  another,  force,  or  endeaToor  to  f oroe,  any 
mannfaoturer  or  pereon  caning  on  any  trade  or  bnslnees  to 
make  any  alteration  in  hie  moae  of  regulating,  managing,  or 
eonduotlng  or  carrying  on  raoh  mannfaotore,  trade,  or 
boiineee,  or  to  limit  the  nomber  of  hie  apprentloee,  or  the 
aumber  or  deeeription  of  bis  joomeTmen,  worunen,  or  senraats; 
«^«ry  person  so  offending,  or  aiding,  abetting,  or 'assisting 
dierein,  being  oonvicted  thereof  in  manner  hereinafter 
mentioned,  shaO  be  imprisoned  only,  or  shall  and  may  be 
Imprisoned  and  kept  to  hitrd  labonr  for  any  time  not  exceeding 
tiiree  calendar  montha 

Colaidffef  Q.  C,  for  the  app^  was  called  upon 
to  support  his  appeaL — He  contended  that  the  letter 
ddiyered  by  the  app.  to  the  resp.  did  not  bring  the 
case  within  the  8nl  section  as  being  a  threat  to 
force  the  resp.  to  limit  the  description  of  his  work- 
men. [Blackburn,  J.— This  case  seems  to  be  oon- 
dnded  by  Wtdsby  t.  An/of,  80  L.  J.  121,  M.  C] 
That  case  is  distinguishable  from  the  present ;  here 
there  was  no  demand  made  upon  the  master,  but 
only  an  intimation  of  what  the  men  would  do 
imless  another  workman  became  a  member  of  their 
■odety.  Here  there  is  no  attempt  to  limit  tiiie 
description  of  the  workmen  as  contemplated  by  the 
atatute.  [BLACKBUur,  J.— This  is  clearly  within 
the  words  and  purpose  of  the  statute.]  Cokridge 
admitted  that  in  tiie  recent  case  of  Shsrborm  (app,)  t. 
Oliver  (re9».),  18  L.  T.  Bep.  N.  S.  630,  similar  argu- 
ments m  a  similar  case  were  unavailingly  used. 

H.  T,  Cole,  Q<  C.  appeared  for  the  resp.,  but  was 
not  heard. 

Blackbusn,  J.— When  one  comes  to  look  at  the 
Act  of  Parliament,  the  section,  after  reciting  the 
repeal  of  the  combination  laws  with  a  recital  <3  the 
preamble  and  the  object  of  those  laws,  says,  "  That 
whereas  such  combinations  are  injurious  to  trade 
and  commerce,  dangerous  to  the  tranoiiillity  of  the 
oonntry,  and  especially  prejudicial  to  the  interests  of 
mil  who  are  concerned  in  them ;  and  whereas  it  is 
expedient  to  make  further  proTlBion  as  well  for  the 
security  and  personal  freedom  of  indiyidual  work- 
men in  the  disposal  of  their  skill  and  labour,  as  for 
the  security  of  the  property  and  persons  of  masters 
and  employers,  and  for  that  purpose  to  repeal  the 
■aid  Act,  and  to  enact  other  provisions  and  regular 
tions  in  lieu  thereof."  It  then  repeals  the  Acts,  and 
then  come  the  provisions  of  the  enactment  in 
their  stead;  and  the  first  part  is  directed  to 
persons  who  by  threats  do  endeavour  to  force  other 
workmen  to  leave  their  work  and  not  to  return  to 
their  work,  or  to  prevent  the  hiring  of  themselves, 
or  accept  work,  or  force  or  induce  any  persons  to 
belong  to  an  association  or  to  contribute  to  a 
common  fund.  And,  having  provided  for  all  those 
things,  the  section  8  then  comes  to  protect  the 
masters:  "Or  if  any  person  shall  by  threats  or 
intimidation,  or  by  molesting  or  in  any  way 
obstructing  another,  force  or  endeavour  to  force  any 
manufacturer  or  person  carrying  'on  a  trade  or 
business  to  make  any  alteration  in  his  mode  of 
regulating^  managing,  conducting,  or  carrying  on 
euch  manufacture,  trade,  or  business,  or  to  bmit  the 
number  of  his  apprentices,  or  the  number  or  de- 
scription of  his  journeymen,  workmen,  or  servants, 
ev^  person  so  offending,  or  aiding,  abetting,  or 
assisting  therein,"  shall  be  subject  to  imprison- 
ment. Now,  one  object  of  the  second  clause  of  the 
section  is  plainly  intended  to  protect  the  masters,  to 
produce  the  same  effect  as  in  the  previous  part  they 
endeavoured  to  protect  the  workmen.  In  the  second 
part  I  think  the  great  object  the  Legislature  had  in 
view  was  to  protect  the  masters  where  it  was  sought 


to  compel  them  to  limit  the  description  of  the  work- 
men they  employed  to  imion  men ;  and  probablv 
that  was  the  principal  object.  I  certainly  think 
that  it  is  within  the  words  of  the  Act,  and  plainly 
within  the  spirit  It  is  impossible  to  read  these 
two  clauses  without  seeing  that  it  is  a  very  bene- 
ficent provision,  for  a  greater  piece  of  tyranny  than 
to  insist  that  a  nuister  shaU  have  his  work  stopped 
unless  he  consent  to  punish  the  men  who  are  his 
journeymen  for  refusing  to  belong  to  a  union, 
cannot  well  be.  This  case  seems  to  have  been 
twice  decided  already,  and  if  these  cases  had  not 
been  decided,  I  should  not  have  the  slightest  hesita- 
tion in  deciding  so  for  the  first  time.  The  case  of 
Waldfy  V.  AtU^  is  one,  and  the  case  of  J^erbame  v. 
Oliver  (euprd)  is  the  second,  and  they  do  not  induce 
me  to  come  to  the  decision  I  should  have  come  to 
without  them. 

Shsb,  J.— I  think  that  the  words  of  the  section 
have  a  very  general  and  comprehensive  description 
put  upon  them  without  including  the  description 
which  consists  in  being  a  member  of  a  union ;  but 
yet  I  cannot  help  saying  that  the  fact  of  being  a 
member  of  a  union  is  within  the  description  very 
large  indeed,  and  I  do  not  see  how  we  can 
distinguish  the  case  of  WaMy  r,  Anl^,  in 
which  the  threat  was  not  to  work  unless  the 
master  limited  the  description  of  his  journeymen 
to  such  persons  as  had  not  signed  a  declaration,  and 
if  he  continued  his  work  to  such  persons  as  had 
signed  the  declaration,  though  they  were  not  mem- 
hm  of  a  union,  from  the  present  case. 

Lush,  J.— If  we  were  now  putting  a  construction 
upon  this  part  of  the  Act  for  the  first  time,  I  should 
not  have  the  least  hesitation  in  coming  to  the  con- 
clusion that  this  was  not  only  a  case  within  the 
Act,  but  the  case  pointed  at.  The  Act  repeals  aU 
the  combination  laws,  and  then  there  axe  provisions 
to  remedy  the  evil  expected  to  result  from  them. 
I  cannot  conceive  a  case  more  in  point  in  the  mind 
of  the  Legislature  than  that  which  is  before  us  now. 
It  was  obvious  there  would  be  combinations  which 
were  permitted  by  the  Act,  and  it  was  theiefoie 
intended  to  prevent  persons  so  combining  from 
coordng  the  employers  against  the  employing  or 
not  employing  persons  who  wero  not  society  men. 

Conviction  affirmed. 

Attorneys  for  the  resps.,  Meed  and  Cook,  Bridg- 
watsr. 


Wedneedt;^,  Ma^  15,  1867. 

JoNxa  (app.)  v,  HoztABLX  (resp.) 

Sak  of  bread  otherwise  than  bw  weight — Comnetion/i 
StaL6t^7  YFtdZ.  4,  c  87,  s.  4. 

A  customer  went  to  the  shop  of  the  app,,  a  baher, 
betfond  the  Umits  of  the  metropolii€M  district,  emd 
demanded  to  be  served  with  a  quartern  loaf  of  oread, 
the  proper  and  recognised  weight  of  which  is  i&. 
The  loaf  was  not  weighed  at  the  time  of  the  sale 
thereof,  nor  did  the  purchaser  require  that  such  shotdd 
be  done,  but  it  was  afterwards  found  to  be  under  the 
proper  wesght  of  a  quartern  loaf  ThejusHces  having 
convicted  the  app,  for  selling  bread  otherwise  than  w 
weight,  eontrary  to  the  provisions  of  sect  ^of  6  ffj 
WiU,  4,  c  87  ; 

Held,  that  the  conviction  was  right 

Case  stated  under  the  20  ft  21  Vict  c  48:— 
At  a  petty  sessions  holden  at  the  Town  Hall,  in 
the  borough  of  Newport,  in  the  coun^  of  Monmouth, 
on  the  7th  Jan.  1867,  and  continued  by  adjournment 
until  the  9tii  Jan.,  an  information  was  preferred  by 
Jotm  Huztable,  inspector  of  weights  and  measurea 
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for  the  borough  of  Newport,  hereinafter  called  the 
reap.,  aji^ainst  William  Hamlett  Jones,  baker  and 
seller  of  bread,  hereinafter  called  the  app.,  under 
sect.  4  of  6  &  7  Will.  4,  c.  37,  charging  him  for  that 
he,  the  said  William  Hamlett  Jones,  did  on  the  Srd 
Jan.  1867,  at  the  said  borough  of  Newport,  in  the 
said  county,  then  and  there  unlawfully  sell  bread 
otherwise  than  by  weight,  contnuy  to  the  provisions 
of  Stat.  6  &  7  Vict  c.  87,  s.  4. 

Upon  the  hearing  of  the  said  information  it  was , 
proved  on  the  part  of  the  resp.,  and  found  as  a  fact, 
that  one  Thomas  Williams,  by  direction  of  the  resp., 
on  the  Srd  Jan.  called  at  the  shop  of  the  app.  and 
asked  for  a  quartern  set  loaf  of  bread,  and  paying 
lid.  for  it,  receired  a  loaf  of  bread  from  the  shop- 
man, which  he  (Williams)  handed  to  the  resp.,  that 
such  loaf  of  bread  was  not  weighed  by  the  seller, 
and  that  on  its  being  weighed  by  the  rap.  after  it 
was  so  bought  in  the  app.'8  shop,  the  said  loaf  was 
found  to  be  2oz.  9drs.  short  of  41b.,  the  recognised 
weight  of  a  quartern  loaf.    Por  the  app.  it  was 
admitted  that  the  loaf  purchased  by  Williams  was 
not  weighed  at  the  time  of  sale,  but  it  was  con  • 
.  tended  that  the  object  of  the  Act  of  Parliament  was 
to  prevent  bakers  from  making  up   loaves    and 
selling  by  guess ;  that  the  dough  for  the  loaves  had 
been  weighed  before  being  put  into  the  oven,  and  due 
allowance  had  been  made  for  the  loss  of  weight  in 
the  process  of  baking.    Evidence  was  also  given  on 
the  part  of  the  app.  that,  from  the  time  of  baking, 
bresd  gradually  decreases  in  weight ;  that  during 
the  prevalence  of  a  dry  east  wind  a  quartern  loaf 
will    sometimes    lose  two  ounces  in    twenty-four 
hours,   and    that,  if  placed  in  a  draught  of  air, 
it  may    lose   that    weight    in   the   course    of    a 
single  night.     Under  these  circumstances  it  was 
vrgaed    for    the    app.    that    no   infringement    of 
the  Act  of  Parliament  had  taken  place.    In  oppo- 
sition  to   this    view    the    resp.    contended    that 
dough  was  not  bread,  and  that  baking  dough  by 
weight  was  not  selling  bread  by  weight.    The  app. 
was  convicted  and  adjudged  to  pay  the  penalty  of 
15«.  and  15s.  for  costs. 

Bo8anquet  for  the  app.— Sect.  4  of  6  4b  7  Will.  4, 
c.  87,  under  which  the  oonrictioa  took  place,  enacts 
that :  **  From  and  after  the  comimneement  of  tiie 
Act,  all  bread  sold  beyond  the  limits  aforesaid  (a) 
dull  be  sold  by  the  several  bakers  or  sellers  of 
bread  respectively,  beyond  the  said  limits,  by  weighty 
and  in  case  any  stich  baker  or  seller  of  bread,  be- 
yond the  limits  aforesaid,  shall  sell,  or  cause  to  be 
sold,  in  any  other  manner  than  by  weight,  then  and 
in  such  case  every  such  baker  or  seller  of  bread 
shall,  for  every  such  offence,  forfeit  and  pay  any 
sum  not  exceeding  fcnty  shillings,  which  the  magis- 
trate or  magistrates,  justice  or  justices,  before  whom 
mch  offender  shall  be  convicted,  shall  order  or 
direct;'*  with  a  proviso,  that  the  section  is  not 
to  apply  to  the  sale  of  French  or  fancy  bread,  which 
may  be  sold  otherwise  than  by  weight.  The  proper 
and  understood  weight  of  a  quartern  loaf  is  four 
pounds,  and  inasmuch  as  there  was  no  request  on 
the  part  of  the  purchaser  at  the  time  of  the  pur- 
chase that  the  losi  should  be  weighed,  the  app.  was 
guilty  of  no  infringement  of  the  law.  [Blackburu, 
J. — ^The  facts  of  this  case  make  it  clear  that  it  is 
quite  possible  that  a  loaf,  purporting  to  be  a  quartern 
losi  of  four  pounds,  should  b^  short  of  that  weight. 
If,  as  the  app.  has  himself  e]q>lained,  a  loaf 
will,  under  certain  circumstances,  lose  weight  to  a 
considerable  extent,  it  seems  the  more  reaaomible 
that  steps  should  be  taken  at  the  time  of  sale  to 
ascertain  that  the  purchaser  gets  what  he  bargains 
for.] 


J.  A,  Bussell  in  support  of  the  conviction. — ^The 
object  of  sect.  4  of  the  Act  was  to  do  away  with  the 
sale  of  bread  by  denomination,  and  to  substitute  sale 
by  weight.  When,  as  in  this  case,  a  purchaserdemands 
to  be  served  with  a  quartern  kiaf ,  that  is  equivalent 
to  a  demand  to  be  served  with  41b.  of  bread,  and  it 
was  the  duty  of  the  seller  to  ascertain  by  weighing 
that  his  customer  was  duly  served.  ^Blackbubk,  J. 
— Sect.  7  of  8  Geo.  4,  c.  cvi.,  regulating  the  sale  of 
bread  within  the  metropolitan  districts,  in  terms 
requires  every  seller  of  bread,  before  the  expiration 
of  two  years  from  the  commencement  of  ihe  Act^ 
to  weigh  bread  purchased  in  the  presence  of  the 
purchaser,  whether  required  to  .do  so  or  not  It 
seems  difficult  to  account  for  the  absence  of  some 
such  provision  in  the  present  statute.]  Here  the  app. 
knew  that  the  weight  of  loaves  when  taken  oat  of 
the  oven  was  fluctuating  and  nnoertain,  bat  never- 
theless takes  no  steps  to  ascertain  that  the  pur- 
chaser gets  the  proper  weight ;  the  sale  was  there- 
fore not  by  weight,  bat  by  denomination. 

Bljlcilsuks,  J. — I  am  of  opinion  that  the  con- 
viction was  right.  Sect.  4  of  the  Act  in  quntioa 
imposes  a  penalty  upon  bakers  selling  bread  other- 
wise than  by  weight,  and  althou^  it  does  not 
enact  in  positive  terms  that  bread  shall  be  weighed 
at  the  time  of  sale,  the  seller  is  not  the  less  respon- 
sible if  the  bread  sold  turns  oat  not  to  be  of  tl^ 
weight  represented.  In  this  case  it  is  clear  tiiat  the 
bread  was  not  weighed  .at  the  time  of  sale,  nor  was 
any  statement  made  as  to  the  quantity  of  bread  con- 
tained in  theloaf ,  but  a  aam  was  champed  for  a  oertdn 
description  of  loaf  which  is  generally  understood 
and  ttiken  to  weigh  four  pounds.  It  fimier  appeais- 
that  the  custom  of  the  app.  was  to  weigh  tiie  dough 
for  each  of  these  quartern  loaves  previous  to  baking, 
and  in  doing  so  to  mi^e  allowance  for  loss  of  weight 
caused  by  the  process  of  baking,  but  that  subsequent 
to  the  baking  no  trouble  whatever  was  taken  to 
ascertain  the  weight  of  the  loaves,  which  appears  to 
have  been  taken  for  granted.  It  seems  to  me,  there- 
fore, that  mader  tlie  circumstances  the  sale  of  ttis 
X>articular  loaf  was  not  by  w^ght,  but  by  denomina- 
tion, and  therefore  contrary  to  the  statute. 

SiiEE,  J. — I  am  of  the  same  opinion.  The  object 
of  the  Act  is  abundantly  clear.  •  Sect.  3  enables 
bakers  to  make  and  sell  bread  of  such  weight  and 
size  as  they  may  think  fit ;  but  by  sect.  4,  under  which 
the  penalty  in  this  case  was  inflicted.  It  is  dear  that,, 
of  whatever  weight  or  size  a  loaf  may  be,  it  shall 
be  sold  by  weight  and  in  no  other  manner ;  andthen 
by  sect.  5  it  is  enacted  that  bakers  and  sellers  of 
bread  shall  use  avoirdupois  weight  of  sixteen  ounces 
to  the  pound.  Here  the  app.  certainly  professed  to 
sell  by  weight,  although  in  fact  he  did  nothing  of 
the  kind ;  what  he  in  reality  did  was  to  sell  a  loaf 
of  a  certain  denomination,  which  is  generally  under- 
stood to  weigh  four  pounds,  but  which  turned  oat 
to  be  considerably  less ;  the  sale  was  therefore  desrly 
one  by  denomination  and  not  by  weight. 

LtJSH,  J'— I  also  think  the  conviction  was  rl{^t 
The  object  ot  the  Act  was  to  secure  to  the  pur- 
chaser of  bread  a  proper  quantity  for  his  money,  and 
the  question  is  whether  the  justices  wtere  ri^t  in 
coming  to  the  conclusion  that  tiie  bread  was  sold 
otherwise  than  by  weight.  The  practice  of  thespp. 
.as  proved  was  to  weigh  the  dough  previous  to  baking, 
but  to  do  nothing  to  ascertain  the  weight  of  theloaf 
when  baked,  which  should  have  becm  four  pounds, 
and  inasmuch  as  a  quartern  loaf,  under  certain  cir- 
cumstances, will  sometimes,  as  he  himself  shows,  tose 
as  much  as  two  ounces,  or  even  more,  in  the  tweotj- 
four  hours,  it  becomes  the  more  necessary,  in  jiis- 


(o)  TheCiiyof  London  and  die  lIberti«8tliereor,  and  wifhJn         _  _  __  _ 

the  iv««»y  Mils  of  mojttjUjr  wd  tan  uflM  tf  tte  .Bojjd  fe- 1  ^  ^  the'puTchaser,  ^t  tiie  w^t  should  be  cittly 
change  within  whlob  Umito  tti«  aate  of  brsad,  4c.,  ts  provided  j  ^^^  *t  j««  1'»"^"«'»>  ««»«  w^  ww^i*.  wviuu  ^ruZZ 
f oTby  Stat  3  Qea  4,  c.  evL  1  Mcertamed  at  the  tune  of  the  pozchaae.    Wm^ 
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therefore,  as  in  the  present  instance,  a  baker  sells 
that  which  he  i^epresents  to  be  a  quartern  loaf  of 
fmr  pounds,  the  weight  of  which  he,  neyerUkeless, 
does  not  know  and  has  taken  no  pains  to  ascertain,  it 
is  clear  he  sells  by  denomination,  and  not  by  weight 
as  required  hy  the  statute. 

Conviction  affirmed. 

Attorneys  for  the  9,pp^  Whiu  and  Son. 

Attorneys  for  the  resp.,  J.  and  C.  (kk. 


Monday^  May  18,  1867. 

Reg.  v.    Gaunt  and  anothbs   (Justices  of 

Staffordshire). 

Bastardy — Second  application  for  affiliation  order — 
Jurisdiction  of  justices. 

An  tmHeatUm  tojuatioes  hv  the  mother  of  a  bastard 
chiut  for  an  order  for  the  maintenance  of  the  child 
laHm  the  putative  ftUker  was  heard  and  dismissed  upon 
tne  evidence  of  a  witness  who  was  afterwards  in- 
(Beted  and  convicted  of  perjury  on  the  hearing  of  the 
application.  After  hu  conviction^  the  mother  autde  a 
second  appiicaiion  far  the  affiliatiam  of  the  same 
child,  when  the  putative  father  objeetedto  thejurisdic 
iiom  of  the  justices  to  hear  the  same : 

HM(affirming  Reg.  r.  Macfaen,  14  Q.  fl.  74),  that  the 
justices  had  jurisdiction, 

MeMakon  had  obtoiiied  a  rule  for  a  tertiorari  to 
bring  op  ao  orderof  affiliatkm  made  by  justices  at  the 
petty  sessions  held  at  Leek,  in  the  county  of  Stafford, 
on  die  27th  If  arch  1867,  upon  Banid  Bradbury  the 
yoonger,  in  favour  ol  Agnes  Gilman,  whereby  be 
was  ordered  to  pay  the  sun  of  1^5.  M,  per  week  and 
Ihe  vrfoal  costs. 

It  appeared  by  tlie  sflUaTits  that  on  the  27th 
Jane  1866  an  appUealioB  was  made  for  an  order 
iroon  the  said  Daniel  Bradbury,  for  tbe  maintenatnce 
oc  a  female  bastard  child  of  which  the  said  Agnes 
Gilman  was  deliirered  on  the  26th  April  18«6,  and  of 
which  he  was  the  reputed  f  attwr. 

The  iqiplicatioa  on  which  the  order  was  grswnded 
was  made  before  Matthew  Ghmnt,  £sq^  and  three 
other  jnstiees  of  the  peace  for  the  sessional  dirisieQ 
of  Leek,  and  was  dismissed,  as  then  stated  by  one 
of  the  said  justices,  chiefly  upon  the  evidence  of 
one  Joseph  M^n,  a  witness  called  on  behalf  of  the 
said  Daniel  Bradbury.  The  said  Joseph  Main  was 
afterwards  indicted  at  the  last  Staffordshire  Spring 
Assizes  for  having,  in  giving  evidence  on  oath  on 
the  occasion  of  the  hearing  of  the  above-mentioned 
amplication  before  the  said  justices,  committed 
wilful  and  corrupt  perjury,  and  at  his  trial,  which 
took  place  before  Pigott,  B.,  he  was  found  guilty, 
and  sentenced  to  twelve  months'  imprisonment  with 
hard  labour. 

On  Wednesday,  the  27th  March  1867,  a  second 
application  or  oompkunt  for  the  affiliation  cl  the 
same  child  upon  the  said  Daniel  Bradbury  was  heard 
before  Matthew  Gaunt  and  James  AUop,  Esqrs., 
two  of  the  justices  of  the  peace  for  the  said  county. 
Upon  that  occasion  the  said  Daniel  Bradbury  ap- 
peared by  attorney,  who  vpon  his  behalf  objected 
tn  Hmine  to  the  jurisdiction  of  the  justices  to  hear 
the  application,  upon  the  ground  that  it  had  already 
been  heard  and  dismissed  upon  the  merits.  The 
ndd  justices  overruled  the  objection  upon  the 
gnmnd,  as  tihen  stated  by  them,  that  the  disnussal 
of  the  former  application  having  been  obtained  by 
peijury  was  in  the  nature  of  a  fraud,  and  could  not 
oe  considered  as  a  dismissal  on  the  merits,  and  the 
said  justices  stated  that  they  had  no  doubt  but  that 
lor  the  evidence  of  the  said  Joseph  Main  given  on 
tlie  former  application  the  justices  then  sitUng  [ 
would  have  made  an  order  on  the  deft.;  where- 1 


upon  the  attorney  for  the  deft,   retired  from  the 
case,  and  the  order  in  question  was  made. 

Griffits  showed  cause.— The  justices  had  jurisdic- 
tion to  hear  the  second  application,  and  their  order 
tl^reupon  is  valid  :  Bsg.  v.  The  Justices  of  Bucking- 
-hamshire^  18  L.  J.  113,  M.  C,  where,  in  the  course  of 
the  argument,  Erie,  J.  says :  <*  If  the  evidence  as  to 
the  former  decision  did  not  satisfy  the  court,  why 
should  they  hold  their  hands  when  they  had  juris- 
diction at  the  commencement?**  To  the  same 
effect  is  the  decision  in  Rm.  v.  Brisby^  18  L.  J.  157,. 
M.  C.,  where  it  was  held  that  an  order  of  affiliation, 
void  for  defects  appearing  upon  the  face  of  it,  may 
be  treated  as  though  the  justices  had  never  heard 
the  case  at  ail.  [Mkulob,  J.— In  the  case  before 
us,  perjury  was  committed  upon  the  first  application 
by  one  of  the  witnesses  for  the  deft.  The  matter, 
therefore,  was  certainly  on  that  occasion  not  dis- 
posed of  upon  the  merits.]  In  Reg,  v.  Machen  and 
anothar,  14  Q.  B.  74,  it  was  held  that  under  stat 
7  &  8  Vict.  c.  101,  s.  2,  a  refusal  by  justices  to  make 
an  order  for  the  maintenance  of  a  bastard,  thougli 
upon  the  merits,  is  no  bar  to  a  second  application, 
and  the  Court  granted  a  mandamus  to  them  to  hear 
the  second  ap|2ication.  There^  in  delivering  the 
judgment  of  the  court,  Lord  Denman,  C.  J.  observes 
that  the  right  of  appeal,  though  given  to  the  party 
chai^ged,  is  withheki  from  the  mother,  and  that, 
therefore,  if  it  were  held  that  no  second  application 
could  be  made,  the  parties  would  be  placea  on  un- 
equal terms;  and  further  oa,  "We  are  far  from 
saying  that  the  disnussal  is  to  have  no  weight ;  b«t 
we  think  the  justices  eannol  refuse  to  hesar  the 
second  application."  And  in  Reg,  v.  Cook,  21  L.  J. 
186,  M.  C.,  where  a  witness  was  indicted  for  peijniy 
on  the  hearing  of  a  bastardy  order,  a  similar  ap^- 
cation  against  the  same  party  and  in  the  same 
matter  having  previously  been  heard  and  dismissed 
npon  the  merits*  the  Court  for  Cr.  Cas»  Bes^  held 
that,  notwithstanding  such  pievions  hearing,  p^nry 
might  be  assigned  upon  evidence  given  on  the 
hearing  of  the  second  application.  He  aiH>  re- 
ferred to 

Beg.Y,fferrington,li'W,^4!tO',  31f.  B.468. 

McMahon  in  support  of  the  rule. — 'Hie  matter  was 
res  Judicata  upon  ti^  first  hearing  and  dismissal ;  the 
oroer  upon  the  second  hearing  was  therefore  bad. 
Slater's  case,  Cro.  Car.  470,  is  precisely  in  point,  and 
in  favour  of  the  deft.  Thereit  waahcld  tb«t  —original 
order  of  bastardy  made  by  the  sessions  cannot  he- 
vacated  by  justices  of  assize,  or  annulled  by  a  sub- 
sequent oraer  <^  justifies.    Sect.  2  ol  stat»  8^9* 
Vict.  c.  10,  the  words  of  which  are,  "that  when 
any  order  made  under  the  provisions  of  the  said 
prior  Act  (7  &  8  Vict,  c  101)  shall  have  been  or- 
shall  be  quashed  for  any  defect  therein,  and  not  on 
the  merits,"  the  mother  may  rrnew  her  application 
within  SIX  OMmths,  clearly  shows  that  toe  Legis- 
lature intended  to  draw  a  distinction  between  mere- 
formal    defects   and   a  hearing  upon  the  merits.. 
[Blackburn,    J. —  A  ease   may   be   res  judicata,, 
whether  decided  on  the  merits  or  upon  some  technical 
ground.]    In  Reg,  v.  Machen,  the  first  application, 
which  was  dismissed   for  want  of    corroborative 
evidence  only,  was  not  heard  upon  the  merits,  and 
in    delivering   judgment    in    Reg,    v.    Herrington, 
Cot^hum,  CJ.  says,  remarking  i:^n  tiiiat  decision, 
"I  am  mncfa  disposed  to  agree  with  the  view  thrown 
out  in  Rea.  v.  Mmehen,  that  when  an  application  like 
thia  has  been  dismissed  upon  the  grMmd  that  the  ' 
corroborative  evidence  required  is  wanting,  that 
is  not  a  decision  upon  the  merits,  but  is  more  in 
the  nature  of  a  nohsuit^  and  that  therefore  a  fresh 
application  within  the  time  limited  by  the  statute 
would  do.    But  it  is  not  necessary  to  rest  my 
decision  on  that  ground.    I  think  that,  if  there  had 
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been  a  hearing  on  the  merita,  and  an  adjudication 
against  the  mother,  and  then  a  Areeh  appucation  to 
the  same  or  other  justioes,  if  it  had  been  brought  to 
the  knowledge  of  the  justices  that  the  case  had  been 
fully  heard  and  determined  on  a  previous  occasion, 
that  ought  to  have  sufficed,  as  the  doctrine  of  res 
judicata  ought  to  apply  to  this  as  well  as  any  other 
matter.**  [Blackburn,  J.  —The  judgment  in  Beg', 
▼.  Machen  was  a  considered  one.]  In  ReetTM  case, 
Vin.  Ab.,  tit.  "  Perjury "  H.  2,  the  pit.  recovered 
against  the  deft  upon  the  sole  evidence  of  J.  S.,  and 
had  judgment,  and  afterwards  J.  S.  was  convicted 
of  perjury  in  his  said  evidence,  and  the  Court, 
notwithstanding,  refused  to  set  aside  the  judgment. 

Blackburn,  J. — ^The  reasons  for  the  judgment  in 
Reg.  Y.  Machen  seem  to  have  been  groun&d  upon 
the  decision  in  Beg,  y.  Jenkin  (Ca.  K.  B.  temp.  Hard. 
301),  and  upon  the  fact  that  tiie  parties  would  be 
placed  upon  an  unequal  footing  if  no  second  appli- 
cation could  be  made  by  the  mother,  inasmuch  as 
the  statutes  give  her  no  right  of  appeal,  although 
such  a  right  ia  conferred  upon  the  putative  father. 
In  the  present  case  the  putative  f afiier  escaped  an 
tirder  upon  the  first  application  by  means  of  the 
evidence  of  a  perjured  witness,  and  the  question  is 
whether  the  decision  of  the  justices  upon  that 
occasion  deprived  the  justices  to  whom  the  second 
application  was  made  of  jurisdiction,  and,  in  my 
opmion,  upon  the  authority  of  Rm,  v.  Machen,  it  did 
2U>t    llie  rule,  therefore,  should  be  discharged. 

IklBLLOR,  J. — I  am  also  of  opinion  that  the  rule 
-flhould  be  discharged.  No  doubt,  where  a  second 
application  of  this  kind  is  made  to  justices,  they 
ahould,  so  far  as  they  properly  can,  give  effect  to 
irhat  was  done  by  the  justioes  upon  the  first  occasion, 
but  it  must  not  be  supposed  that  they  toe  bound 
by  any  previous  decision.  Here  the  justices,  in  the 
exercise  of  tiiieir  discretion,  proceeded  to  hear  the 
second  application,  and  the  oi^er  they  made  thereon 
was  a  p(wiectly  valid  one. 

Shu,  J.  concurred. 

Lube,  J. — ^I  defer  to  the  authority  of  i2e».  v. 
HiuAcfi,  which  has  for  several  years  been  consiaered 
as  law,  though  I  confess,  if  the  question  were  before 
me  for  the  first  time,  I  should  be  inclined  to  decide 
otherwise.  I  agree,  therefore,  that  the  rule  should 
be  discharged. 

C7r(^  Implied  for  costs. 

Rule  discharged  with  costs. 

Attorney  for  the  prosecution,  W.  J.  Hck, 
Attorneys  for  the  justices,  Sharp  and  UTHthorne, 


G0X7BT   OF  GOMUOK  PLEAS. 

Beported  by  W.  Qbahaic  and  M.  w.  McKbllax,  Bwin., 
Barrlsten-atrLaw. 

Friday,  May  8,  1867. 

Garbbtt  V,  Mebsbnobr. 

Paud  action — Cmadative  penalty — Public  dancing,  jic 

^25  Geo.  2,  c.  36. 

£y  the  25  Geo.  2,  c  86,  s.  2,  it  is  enacted  that  any 
person  heepina  open  any  house,  ^c^forpuhUc  dancing, 
music,  or  other  puhUc  entertainment  of  a  Uhs  land 
without  a  licence,  "  shall  forfeit  IQOL  to  such  person  as 
will  sue  for  the  same : " 

Held,  that  thep^udty  was  not  cumulative,  and  that,  one 
informer  having  recovered  the  penalty,  another  in" 
fonner  could  not  recover  a  second  pmalty  from  the 
same  deft. 


It  was  contended  that,  as  the  house  had  been  kept  open 
both  brfore  and  after  the  last  licensing  da^,  two 
penalties  at  hast  could  he  recovered,  but  this  point  wa$ 
not  taken  at  the  trial,  and  the  Court  therefore  gave  no 
optmoR  upon  it. 

Declaration:  debt  for  penalties  under  the  25 
Geo.  2,  c.  36. 

Plea,  never  indebted,  and  issue  thereon. 

The  cause  came  on  for  trial  before  Willes  J.,  at 
the  sittings  in  Middlesex  in  this  term,  and  was  tried 
with  Ihe  action  of  Frailing  v.  Messenger,  which  was 
an  action  by  another  informer  against  the  same 
deft.,  to  recover  a  penalty  under  the  same  statute, 
and  the  evidence  was  tucen  as  applicable  to  both 
actions  (ante  page  882). 

The  actions  were  brought  to  recover  penalties  of 
100/.,  under  the  21  Qeo.  2,  c.  86.  By  sect.  2  of  that 
Act  it  is  enacted, 

That  any  hoosa,  room,  garden,  or  other  place  kept  for 

{)abUo  dandng,  nrasio,  or  other  pobUo  entertainment  of  flie 
ike  kind,  inOe  cltiea  of  London  or  Westminater,  or  witldn 
twenty  milea  thereof,  wtthoat  a  licence  had  for  that  pnipoae 
from  the  last  preceding  Midhaelmaa  Quarter  Seaaiona,  fte^ 
ahall  be  deemed  a  diaorderly  hooae  or  place.  .  .  And  every 
person  ^^*y>fy*"g  anch  hooae,  room,  garden,  or  other  plaee^ 
without  BOOQ  licence  aa  af oreaald,  ahafi  forfeit  the  aom  of  lOOL 
to  audi  peraon  aa  will  sue  for  the  aame,  and  be  otiienrlae 
poniahabie  aa  the  law  diraota  In  the  caae  of  diaorderly ' 


It  was  proved  that  the  deft,  kept  the  Bremen 
beerhouse,  in  St.  George's-street,  SL  George's-in- 
the-East,  and  that  he  had  no  licence  for  public 
dancing,  music,  or  other  entertainment  of  the 
like  kind.  The  witnesses,  who  had  constantly 
been  to  the  house,  had  seen  music  and  dandng 
going  on  in  an  upper  room.  There  were  genersUy 
from  twenty  to  Uurty  men  and  women  dancing,  and 
the  music  consisted  of  a  piano  and  fiddle,  and  occa- 
sionally there  was  a  brass  band.  It  did  not  appesr 
that  any  money  was  taken  by  the  deft,  for  the 
music  and  dancing,  but  the  musicians  made  collec- 
tions during  the  evening,  and  the  company  psid 
them  what  they  thought  proper. 

On  these  facts  Willes,  J.  was  of  opinion  that  only 
one  penalty  could  be  recovered,  and  a  verdict 
having  been  taken  for  the  pit  for  100^  in  FraUin^ 
V.  ifessei^er,  he  directed  a  verdict  for  deft  in  tins 
action,  giving  the  deft  leave  to  add  a  plea  that  the 
penalty  was  recovered  in  FraiUng  t.  Messenger,  and 
leave  to  the  pit  to  move  to  enter  the  verdict  for 
him. 

Besley  now  moved  to  enter  the  verdict  for  theidt, 
pursuant  to  leave  reserved. — The  offence  is  keeping 
the  house  for  music  and  dancing,  and  it  would  never 
do  to  allow  a  man  by  paying  lOOt  to  put  himself  in 
tiie  same  position  as  if  he  had  a  licence.    [Boviu, 
C.  J. — He  would  not  do  so,  as  it  would  be  a  disor- 
derly house,  and  he  would  be  liable  to  imprisonment 
Btlbs,  J. — ^There  seems  to  be  one  penal  action 
given  for  the  whole  offence;   if  more  than  one^ 
what  is  the  linut  ?]    lliere  was  evidence  of  keeping 
both  before  and   after  the  Michaelmas  sessioni^ 
though  the  actual   days  were  not  proved,  and  a 
penalty  for  anything  done  before  the  licensing  dsy 
cannot  affect  what  was  done  after.   By  sect  14,  the 
action  must  be  brought  within  six  months  after 
the  offence.    TBovill,  G.  J.— Was  this  point  taken 
at  the   trial?)    No.    [Bovill,    C.  J.— Then  jroo 
cannot  take  it  now.]    Then  I  say  it  is  a  keeping 
every  day.    [Bovill,  G.  J.— Then  why  not  every 
hour  ?3    Because  by  sect  8,  no  licensed  house  is  to 
be  open  before  five  o'clock  in  the  afternoon ;  there- 
fore the  Act  fixes  what  is  a  keeping.     [Bovill, 
G.  J.— The  licence  is  not  for  keeping  from  dsy  to 
day,  but  for  keeping  the  house,  is  it  not  ?]    It  is  for 
keeping  the  house  from  Michaelmas  in  one  yesr  to 
Midiaelmas  in  the  next.    It  has  been  held  uat  sn 
isolated  keeping  is  not  sufficient  to  render  a  person 
liable,  but  that  there   must   be   something  like 
habitual  keeping :  {Marks  v.  Benjamin,      M  &  W 
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565.)  [BoTjJLLy  C.  J.— That  would  rather  show  that 
tiiere  would  not  be  a  separate  penalty  for  every 
instance.]  There  must  be  a  difPerent  pit.  I  am 
not  contending  that  the  same  pit.  conld  recover  two 
penalties.  [Boyill,  C.  J.—Why  not,  if  voor  con- 
tention is  right  ?  The  penalty  is  not  for  the  benefit 
of  the  informer,  but  for  the  punishment  of  the  per- 
son who  keeps  the  houselj  If  only  one  penalty 
conld  be  recovered,  a  man  would  only  have  to  get  a 
friend  to  bring  the  action,  and  let  judgment  go  by 
default^  and  then  he  could  plead  it  to  any  other 
action  that  was  brought  against  him.  [Bovill, 
C.  J.— Would  not  that  be  so  in.  every  penal  action? 
If  you  are  right,  he  might  have  to  pay  four  or  five 
thousand  pounds.]  And  why  not?  fBoviLL,  C.  J. 
—There  is  no  reason  why  not,  if  tiie  Iiegislature  so 
intended;  but  we  expect  that  if  the  Legislature 
intended  to  impose  a  cumulative  penalty,  they 
would  use  words  clearly  expressing  such  an  inten<<' 
tion.^  In  Hall  v.  Green,  9  Ex.  247,  it  was  held, 
that  m  a  penal  action  there  can  be  no  new  trial  on 
the  ground  that  the  verdict  was  against  evidence, 
and  that  is  another  reason  why  the  provisions  of  the 
statute  should  not.be  confined  to  one  action. 

BoTiLi.,  C.  J. — I  am  of  opinion  that  there  is  no 
ground  for  a  rule  in  thu  case.  There  is  one 
penalty,  and  it  is  not  to  be  increased  day  by  day. 
i  think  that  only  one  penalty  can  be  recovered. 

Btlbs,  J. — ^I  am  of  the  same  opinion.  We  must 
see  that  we  do  not  impose  a  heavier  penalty  than  the 
law  directs.  He  is  liable  for  keeping  a  disorderly 
house,  and  in  Bex  v.  fftgainton^  2  Burr.  1233,  the 
subject  of  keeping  disorderly  houtfes  was  discussed, 
and  it  was  held  that  an  indictment  would  lie  for  se 
diung. 

Kejltino,  J. — I  am  of  the  same  opinion.  The 
offence  is  not  keeping  the  house  open  after  notice, 
but  keeping  it  open,  so  that,  if  Mr.  Besley's  con- 
tention was  right,  every  common  informer  might 
wait  six  montmi  and  then  bring  actions  for  every 
day  the  house  was  open  during  that  time. 

H.  Smith,  J.— I  am  of  the  same  opinion.  I 
think  the  statute  did  not  contemplate  a  succession 
of  actions.  It  sajrs  that  *'  the  person  keq^g  such 
house  shall  forfeit  100^  to  such  person  as  will  sue 
for  the  same."  I  think  that  gives  one  penalty  and 
one  only.  If  it  were  intended  to  give  a  sucoes- 
uon  of  penalties  we  should  have  found  words  to 
that  effect. 

BoTiLL,  C.  J.— I  think  it  right  to  add  that  the 
point  as  to  keeping  open  during  the  second  year 
does  not  arise  in  this  case. 

Rule  re/uaed,  (a) 

Attorney  for  the  pit.,  W.  Hickt. 

Thwtdmf,  May  16,  1867. 

Bassbb  v.  Matihbws. 

MaUdam  prxuecution — Unreverted  convicHon — No 

appeaL 

Ikclaratum  alleged  that  deft,  fodaeh  and  maUehfuHy, 
andioithout  reasonable  and  probaSle  cau$e,  appeared 
before  a  justice  of  thepeace^  and  charged  ikeptt,  with 
assattUing  and  treating  her  contrary  to  the  statute, 
and  by  falsey  McandaunUf  and  mabcious  statements 
then  maae  by  her  before  the  said  justice,  and  without 
any  reasvnMe  and  probable  cause,  anued  the  said 
juitice  wrongfuOy  to  convict  the  ph.  of  the  supposed 

<a)  Pi  ford,  on '» itibseqiieiit  day,  obtainad  a>rale  in  the  cmo 
UDraOtng  v.  Mmenfftr^  caUlng  on  tbe  pit  to  Bhow  oause  why 
the  Vdrdict  ahonld  not  be  eet  eaide,  and  a  verdict  entered  for 
ttie  deft  on  th«  groond  that,  on  the  evldenoe  addacedf  the  deft 
wae  entitled  to  the  verdict.  That  rule  now  stands  f  or 
■rpunent 


offence,    Dedaration  farther  alleged  that  there  was 
no  appeal  from  tht  said  conviction : 

Held,  upon  demurrer,  that  the  fact  of  there  being  no 
appeal  did  not  create  a  cause  of  action  upon  an  unre' 
versed  conviction. 

This  was  a  demurrer  to  the  declaration  on  the 

ground  that  it  did  not  show  any  cause  of  action. 

The  def ts.  were  husband  and  wife.    Declaration  as 

follows : 

For  that  the  deft.  Ellen  falsely  and  maUeloaaly,  and  withoat 
reasonable  and  probable  oaose,  appeared  before  a  jnstlce  of 
the  peace,  and  cnarged  the  pit  with  assaulting  and  treating 
the  said  Ellen  oontruy  to  the  statnte,  and  by  false^soandalons^ 
and  maUcions  statements  then  made  by  the  said  Ellen  before 
the  said  justioe,  and  withoat  any  reasonable  and  probable 
caose,  oaased  the  bsML  jostioe  wrongfoUy  to  convict  the  pit  of 
ths  supposed  offenoe,  and  to  adjudge  tiiat  he  should  pay  a  fine 
of  40>.  and  U  fig.  6dL  for  costs,  which  said  fine  and  costs  the 
pit  was  compelled  to  pay,  tiiere  being  no  appeal  from  the  said 
conviction,  and  by  reason  of  the  premises  the  pit  has  been 
seriously  injured  in  his  reputation,  and  suffered  pain  of  body 
and  mind,  and  not  only  has  lost  and  been  deprived  of  Uie  said 
line  and  costs  as  aforesaid,  but  also  has  incurred  expense  In 
defending  himself  from  the  said  chargCi 

Beresford  appeared  for  the  def  ts.,  but  the  Court 
called  upon 

(7.  W,  Wood  to  support  the  declaration. — ^Upon 
the  argument  of  this  demurrer  it  must  be  admitted 
that  the  deft,  obtained  this  conviction  by  her  scan- 
dalous and  false  statements,  and  also  that  there  was 
no  appeal  from  the  magistrate's  decision.  In  the 
case  of  Mellor  v.  Baddehf,  2  Cr.  &  M.  675,  the  pit. 
brought  an  action  against  the  deft,  for  procuring 
his  conviction  for  trespassing  in  pursuit  of  game. 
Parke,  J.  at  the  trial  ruled  that  as,  by  the  Act  under 
which  the  conviction  was  obtained,  the  party  had  the 
power  of  appealing,  the  action  could  not  be  main- 
tained without  showing  that  the  conviction  had 
been  quashed,  and  accordingly  directed  a  nonsuit. 
And  in  Whitworth  r,  HaU,  2  B.  &  Ad.  695,  Lord 
Tenterden  said,  '*An  action  cannot  be  supported 
for  maliciously  holding  to  bail  without  showing  that 
the  proceedings  were  at  an  end.*'  These  and  other 
cases  weze  decided  on  the  ground  that  the  pit.  had 
not  taken  such  steps  as  were  within  his  power  to 
set  aside  the  jud^ent  upon  which  he  brought 
action.  Here  the  declaration  avers  that  the  ^t. 
had  no  power  to  take  any  such  steps.  fBTLxa,  J,-^ 
There  is  no  appeal  upon  facts  from  any  mdictment.] 
Is  the  court  going  to  lay  it  down  that,  assuming  the 
truth  of  these  allegations,  this  case  is  to  be  without 
remedy  ?  In  Churchill  v.  iS^ers,  23  L.  J.  308, 
Q.  B.,  which  was  an  action  by  a  debtor  against  an 
execution-creditor  for  maliciously  and  without 
reasonable  and  probable  cause  procuring  an  arrest 
of  the  debtor  for  more  than  the  sum  due  from  him, 
it  was  held  that  the  declaration  was  good,  and  Lord 
Campbell  said,  "To  put  into  force  the  process  of 
law  maliciously  and  without  any  reasonable  or  pro- 
bable cause  is  wrongful,  and  if  thereby  anotiier  is 
pejudiced  in  property  or  person,  there  is  that  con- 
junction of  ii^ury  and  loss  which  is  the  foundation 
of  an  action  on  the  case."  In  Fitzjohn  v.  Maddnder, 
29  L.  J.  170,  C.  P. :  2  L.  T.  Bep.  N.  S.  874,  WiUes,  J., 
dissenting  from  the  judgment  of  the  rest  of  the 
court,   said    the    order    of    the    County    Court 

i'udge,  which  was  alleged  to  have  been  obtained 
\j  deft.'s  perjury,  **  ought  not  to  aid  the  deft ;  first, 
because  it  was  occasioned  by  his  own  contrivance 
and  wrong ;  secondly,  because,  as  a  judidal  act,  it 
is  void,  having  been  obtaixied  by  fraud  on  the 
court."  In  i&ward  r.  Gromett,  reported  imme- 
diately after  the  case  last  mentions,  it  was  held 
that  uie  rule  laid  down  in  MeUor  r.  Baddefy  and 
Whitworth  V.  HaU  did  not  api^y  to  proceedings 
obtained  ex  parte.  There  Byles,  J.  said  :  *'  If  the 
proceedings  were  ex  parte,  then  this  action  is  main- 
tainable ;  but  it  by  no  means  follows  that  the  con- 
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verse  of  that  propoeition  is  true ;  that  if  the  pit. 
had  the  opportunity  of  defending  himself,  the  action 
is  not  maintainable."  He  then  refers  to  Venafra  v. 
Johnson,  10  Bing.  301,  where  in  an  action  against 
deft,  for  taking  pit.  to  a  police  office,  and  causing 
him  to  be  imprisoned  without  reasonable  or  pro- 
bable cause,  on  a  charge  that  he  had  uttered 
menaces  against  the  deft's  life,  it  was  held  that  it 
was  not  for  the  judge  alone  to  determine  whether 
the  menaces  justified  the  charge,  but  that  it  should 
haye  been  left  to  the  jury  to  determine  whether  the 
def L  beliered  the  menaces,  before  the  judge  decided 
whether  or  not  there  was  reasonable  and  probable 
cause  for  the  charge.  [Smith,  J. — "V^th  reference 
to  these  cases  it  is  said,  in  the  laat  edition  of 
1  Sio.  L.Ca8.  25S,  in  notes  to  ii«%  t.  Wkiia:  *' An 
tmreyersed  judgment  raises  a  necessaiy  presumption 
that  the  proceedings  to  obtain  it  were  instituted 
with  reasonaUe  and  probable  cause."]  It  will  be  a 
great  hardship  upon  the  pit,  if  he  be  not  allowed  to 
bring  this  action,  for  the  circumstances  prevent  his 
establishing  a  charge  of  perjury  against  the  deft. 

.B(ere£/br(/ called  the  attention  of  the  court  to 
Barber  v.  Lisnter,  29  L.  J.  161,  Q.  B. 

BTI.E8,  J. — We  should  be  disturbing  the  founda- 
tions of  our  criminal  lavrs  if  we  were  to  determine 
that  an  action  for  m&licious  prosecution  could  be 
brought  by  a  person  who  had  been  convicted  against 
the  person  who  procured  that  conviction,  on  the 
ground  that  there  is  no  appeal  from  the  conviction. 
There  is  no  difference,  as  it  seems  to  me,  whether 
there  is  an  appeal  or  not  from  the  court  where  tJio 
conviction  was  obtained.  This  case  resembles  that 
of  Vdntkrber^  v.  B/o^e,  Hard.  194,  of  which  Hale, 
C.B.  observed,  *'  If  such  an  action  should  be  allowed, 
the  judgment  would  be  blowed  off  by  a  side-wind.** 
The  dedaration  does  not  show  any  cause  of  action. 

Kbatino,  J.  concarred. 

Bmitr,  J. — I  am  of  the  same  opinion.  I  find  in  the 
caseof  CastriqwY.  Behrens,  90 L.  J.  163,  Q. B. ;  4  L.  T. 
Bep.N.S.  52,  that  Crompton,  J.,  in  ddivering  judg- 
ment, said ;  "^  Bat  in  such  an  action  (t.  e.  m&cious 
prosecution)  it  is  essential  to  show  that  the  proceeding 
alleged  to  be  instituted  maliciously,  and  without  pro- 
bable canse,  has  terminated  in  favour  of  the  pit.,  if, 
from  its  nature,  it  be  capable  of  such  a  termination. 
The  reason  seems  to  be  that,  if  in  the  proceeding 
complained  of  the  decision  was  against  the  pit., 
and  was  still  nnreversed,  it  would  not  be  consistent 
with  the  principle  on  which  law  is  adnrinistered  for 
anotiier  court,  not  being  a  court  of  appeal,  to  hold 
thst  tile  decision  was  come  to  without  reasonable 
and  probable  cause."  We  should  be  doing  exactly 
what  was  there  objected  to,  SF  we  formed  ourselves 
into  a  court  of  appeal  to  consider  an  application  to 
reverse  the  decision  of  the  magistrate. 

Judifrntnt/or  de/L 

AttoneyB  for  pit.,  Merriman  and  BuckhmL 

Attorneys  for  deft,  Lewis  and  Leuns* 


Friday,  1%  17, 1867. 

DXLAHT  v.  MxTBorouTJor  BoAHD  or  Wosxa. 

Actim  uptm  award  tf  lamcptamaka^^Clain,  made  more 
tkan  aix  numths  after  cause  of  aeftbn — MetropoHtan 
MtnagmeMt  Ada,  18  #  19  Vict,  c  120,  u.  185  <md 
225;  25  ^  26  Ftct  c.  102,  s.  10& 

In  en  ocfton  upon  an  award  ofcompenationfor  injuries 
done  to  a  house  of  the  pits,  by  a  sewer  congtruOed  by 
ife^.  tmdbr  18  ^  19  Viet,  c  120.  s.  186,  the  defts, 
pleaded  that  the  proceedings  for  obtaining  compenMr 


tion  in  the  dedaration,  mentioned  were  not  brou^  or 
commenced  within  sis  calendar  months  next  after  the 
accrual  b/the  ground  ofdaim  or  demand: 

BM,  upon  demurrer,  that  this  plea  teas  no  answer  to  Ike 
action,  for  the  106M  sectum  of  the  25  ir^  Viet,  c  102 
(wliich  declares  that  no  writ  or  process  shaU  be  sn&d 
out  against  or  served  upon,  and  no  proceedings  shah  he 
instituted  against  the  board,  without  notice  of  actitmj 
nor  after  six  montlai)  does  not  apply  to  a  daim  fir 
cotupensation. 

The  declaration  states : 

,  That  ia  ezjerciae  of  the  powetB  oontaioed  In  the  Act  or  Acta 
of  Parliament  nnder  whicn  the  defto.  were  aoduwiaed  to  eon- 
•tnict,  repair,  and  maintaJn,  or  to  alter  and  dltwt  tewen  Mid 
worlca  of  draina^  in  the  parish  of  Greenwleh,  ttkb  defia  Blade 
aad  conatraeted  a  sewer  in  or  under  Norway-etreet,  in  the  eaid 

Sarish  of  Greenwich,  and  by  reason  thereof,  and  of  the  worin 
one  by  them  in  connection  tiierewitik,  the  defta.  eaojed  eer- 
tain  land  and  Uiildinga  abntting  on  the  said  road,  and  known 
as  the  Victoria  Foundry,  and  the  messnage  ad|oiahig  theme, 
formerly  known  as  No.  4,  Norway-street,  in  the  oocnpatka 
of  the  pits.,  to  settle  and  sink,  and  the  waHs  of  the  said  mea- 
soage  and  haDdings  to  be  broken  and  dlaplaoed,  whereby  the 
said  lands  and  messnagea  and  boUdings  wers  damaged  sad 
injarioualy  aHected,  and  the  pita,  were  by  swdi  woriu  loter- 
rupted  and  hindered  iu  the  oocapatlon  and  enjojrment  of  ibe 
said  premiaee,  and  in  carrying  on  their  buainesa  as  engineers, 
and  in  oonseqoenQe  thereof  were  pot  to  oonaiderabto  tBooo. 
twiience  and  expense,  and  soffered  iosa  and  daaaage  by 
works,  and  by  such  intermption  af  oressid,  and  the  pksi 
tenants  of  the  said  land  and  buildings,  and  of  the  said  mc 
respectlTely,  for  a  time  not  expired,  and  were  bonnd  at 
own  cost  to  do  all  needful  repairs  to  the  said  messuage  and 
iMlIdlBgs  duriag  their  lsii«n<7  ttieivof  respeetlTely;  and  the 
pita,  in  poxsnanoe  of  the  alatote  in  that  oaae  made  aad  pi». 
Tided,  gave  notice  to  the  defta.  that  the  pita,  required  the  dallL 
to  pay  the  pita,  compensation  in  respect  of  dte  said  Isad, 
messuage,  and  buUding  dsanaged  and  injurioualy  afCeoled  as 
afofsssiri,  aad  tfiat  the  elaSm  of  the  pits,  amosnssd  to  40OL, 
and  statins  the  nature  of  the  pits,  interest  thereus  and  that 
the  pita  desired  the  claim  and  amount  of  oompenaatioB,  Id 
case  the  same  were  disputed,  to  be  settled  by  arbitratkNi.  sol 
requesting  the  defta  to  appoint  an  arbitrator.  And  the  defts. 
and  pUa.,  by  an  agreement  entered  Into  by  them  on  the  15di 
June  L8<>ik,  agreed  that  the  questton  of  the  amount  of  rnMfSB 
saUon  <if  any)  to  which  the  pita,  should  be  entitled  in  the  pre- 
mises, dionldbe  referred  to  James  Lookyer,  of  Na  IS,  SooA- 
aaq^n-stieet,  Fitsroy-eqnare,  as  single  atblttalor  iMtwen 
the  plia  and  defta.  A«d  that  the  said  arUtraler  shMld  hate 
all  the  powers  necessary  under  the  statute  or  stsftae  in  that 
case  made  and  provided,  and  that  ibe  said  agreement  sfaoold 
be  taken  as  made  under  and  in  pursuance  of  the  Lands  dsnses 
Consolidation  Act  KM,  and  other  the  statntes  ia  that  behalf  | 
aM  Ihfl  said  James  Lockyvr,  before  he  entacaA  into  tteoM- 
sirtaratfcw  of  the  mattera  referred  to  him,  hi  the  preecaeeef 
a  justice  of  the  peace,  made  and  subeerihed  a  deelarafion  in  the 
form  prescribed  by  the  38rd  seetfon  of  the  Lands  Glauses  OOa- 
soHdatton  Aet,  and  afterwavds,  to  wHy  on  the  MIk  July  Ml, 
made  and  puloUahed  his  awaitl  in  wrldqg  of  and  eoaeerslag 
the  premises,  and  thereby  found  that  the  said  premlaaa  gf  ike 
pits,  were  fnjurlouHly  alTected  by  the  said  works  of  the  dafta, 
and  that  the  pits,  were  entitled  to  compensation  in  respeet  ef 
the  said  pi-omi9(*8  to  the  amount  of  MM.  Tet  although  the 
defta.  had  ooilce  ef  the  award,  aad  were  requested  le  pi^iv  ^ 
dsfts.  haT«  not  paid  the  same  or  any  part  thereof,  shhwtfhiJT 
things  have  been  done  and  hsppeoed,  and  all  times  haie 
elapsed  ueccsaary  to  entitle  the  pills,  to  be  paid  the  aaraei  Arid 
for  money  payaWe  by  the  defts.  to  the  pits,  for  the  oosts  duly 
taxed  and  allowed  to  the  pita ,  and  eertUled  by  the  eaid  James 
Lockyer,  incidental  to  the  award  aforesaid,  and  the  trbitm- 
tiuu  aforesaid,  and  for  money  payable  by  the  defta.  to  the  pita 
for  money  awarded  by  JauMs  Loekyer,  to  be  paid  by  the 
defts.  to  Uie  pits,  by  an  award  of  the  said  James  LockTSr 
made  under  a  enhm  lesion  to  his  scfaitratkm  by  the  pita  sod 
defts.  of  mattoiB  In  dUference  between  them. 

Flea: 

That  th'e  said  proceedings  for  obtaining  compensation  in  As 
deolaration  mantiootd  wasa  not  bre^gtat  or  ewswad 
within  six  months  next  after  the  aoerusi  of  tha  gnxmd  of 
olaim  or  demand  fn  respect  of  the  said  alleged  damage  to  and 
ittjQrtoiisly  sffeeti]«  ef  the  said  land  and  boOdiagB  ta  tbe 
deehwatkm  mentfcmd,  nor  did  tha  said  froand  of  eWai  or 
demand  aoomeirtthin  six  months  before  tha  glTtngaf  the  Mid 
noaoe  to  the  defts.  that  the  pita  required  the  delta  topsy  tbs 
phSL  compeneatlon  In  reaped  ttaereof.  And  the  saitl  aedoa 
waa  the  fliat  proeeading  takaa  by  tha  pita,  towards  saea^ 
taiaing  and  reaoTetiag  tha  amoont  af  tha  aaid  oowpaasaBoB 
claimed  by  than  aa  aforesaid.  And  tlie  defta  aay  that  tbo 
award  of  the  said  Jamea  Lockyer  In  tlie  second  and  third 
oounta  mentioned  was  and  Is  Hw  same  award  as  its  swaid 
in  the  flnt  count  mentioned,  and  not  othar  or  dUletent  swtnfe^ 
and  that  the  money  alleged  in  the  third  comit  to  hava  bam 
awarded  by  tha  said  Jamas  Lookyer  waa  and  hi  the  saau  ton 
of  money  as  that  alleged  in  the  first  count  to  hare  fem 
awarded  by  him,  aad  not  another  or  different  ima  of  noBVf. 
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C.  P.] 


Skillsti  and  othbrs  V,  Flstcher  akd  othbrs. 


[Ex.  C^. 


To  this  plea  the  pits,  demurred. 

Sect.  135  of  18  &  19  Vict.  c.  120  (the  Metropolis 

Management  Act  1852),  after  vesting  in  the  Metro- 

|x>litan  Board  of  Works  the  main  sewers  then  vested 

m    the  Commissioners  of  Sewers,  and  giving  the 

Metropolitan  Board  of  Works  power  to  maJce  sewdrs 

for  preventing  the  sewage  within  the  Metropolis 

from  passing  into  the  Thames,  and  also  to  keep 

these  sewers  in  repair,  proceeds  as  follows : 

And  for  the  porpoKes  aforosald  such  board  shall  have  fall 
power  and  authority  to  carry  saoh  sewers  or  works  through, 
acroaa,  or  under  any  tanipike4<oad,  or  any  street  or  place  laid 
oat  aa  or  inteoded  for  a  street  as  well  beyond  as  within  the 
limits  of  the  metropolis,  or  through  or  under  any  cellar  or 
vault  under  the  earnage-way  or  payement  of  any  street,  aud 
Into,  throa|{h,  or  under  any  lands  whatsoeTer  within  or  beyond 
the  said  limits,  making  oompenaation  for  any  damage  done 
theraby  aa  hereinafter  provided,  and  all  sewers  and  works 
from  time  to  time  mads  by  the  said  board  shall  vest  in 


Sect.  225  prescribes  the  manner  in  which  compen- 
sation is  to  be  assessed,  viz.,  before  two  justices : 

Unleea  the  amount  of  compensation  claimed  exceed  501, 
In  which  case  the  amount  thereof  tshall  be  settled  by  arbitra- 
tion aooordioK  to  thsprovialons  ooutained  in  the  Lands  Claasea 
GonaoUdation  Act  1S45,  which  are  applicable  where  questtona 
of  disputed  compensation  are  authorised  or  re'quirod  to  be 
aettied  by  arbitraUon. 

The  sections  of  the  Lands  Clauses  Consolidation 
Act  1845,  to  which  reference  is  here  made,  are  the 
25th  to  the  37th  inclusive. 

The  Metropolis    Management  Amendment  Act 

ldi»2  (25  &  26  Vict.  c.  102)  incorporates  the  18  &  19 

Vict.  c.  120,  and  by  sect.  106  enacts  that, 

No  writ  or  prooees  shall  be  sued  out  against  or  served  npoo, 
and  no  proceedings  shail  be  inatltuted  againat,  the  Metropo- 
litan Board  of  Worka,  or  any  vestry  or  (fistrict  board  or  their 
clerk,  (»■  any  clerics,  surveyor,  oootraolor,  officer,  or  person 
wiiOBiaoever  acting  under  their  or  any  of  their  dlrectiona,  for 
anything  done  or  intended  to  be  done  under  the  power  of 
auch  board  or  vestry  under  the  said  ilcA  or  this  Act,  until  the 
expiration  of  one  calendar  month  next  after  notice  in  writing 
•hiJl  have  bean  served  upon  aooh  board  or  vestry,  or  where 
the  action  or  proceeding  shall  be  against  such  officer  or  other 
person  acting  under  their  or  any  of  dieir  directions,  shall  have 
been  delivered  to  him  or  left  at  his  office  or  place  of  abode, 
•tating  the  canae  of  aotfon  or  groonda  of  the  proceeding  or 
danukod.  and  the  naaoa  and  place  of  abode  of  ttie  intended 
plL  or  clafanaat,  and  of  his  attorney  or  agent  in  the  cause  or 
proceeding  .  .  .  and  every  such  action  and  proceeding  shall 
M  brought  or  commenced  within  six  months  next  after  the 
aooraal  of  the  caoae  of  aetloa,  or  ground  of  claim  or  demand, 
sad  not  afterwards  .  .  .  And  it  shall  be  lawful  for  the  board 
or  Toatiy,  or  any  person  to  whom  such  notice  is  given  as  afore- 
said, to  tender  amends  to  the  pit,  his  attorney  or  agent,  at  any 
tiaae  within  one  calendar  month  after  service  of  su«^h  notioe, 
and  in  case  flie  same  be  not  accepted  to  plead  st  •  i  tender 
in  bar. 

MeBisfi,  (J.  C.  (with  him  Wcufdt/)  for  pits.— The 
question  is,  whether  the  106th  section  of  the  25  &  26 
Vict.  c.  102,  applies  to  claims  for  compensation.  It 
is  not  disputed  that  our  claim  is  one  for  compeAsa- 
tion.  The  amount  under  the  award  is  89^,  and  it 
arises  under  the  185th  section  of  the  18  &  19  Vict. 
c.  120.  The  sewer  was  made  according  to  the  provi- 
sions of  this  Act,  and  the  pits.*  house  was  ffter- 
wards  found  to  be  affected  by  it.  I  contend  that 
the  words  "other  proceedings'*  mentioned  in  the 
106th  section  of  25  &  2Q  Vict,  c  102,  must  mean 
proceedings  in  the  nature  of  an  action,  and  not  a 
claim  for  compensation.  If  that  section  is  held  to 
indude  such  a  claim  as  this,  it  will  override  tiie  sec- 
tions of  the  Lands  Clauses  Consolidation  Act,  which 
are  expressly  incorporated  in  the  225th  section  of 
the  18  &  19  Vict  c  120. 

Roapmmd  in  support  of  the  plea. — The  onl^  dis- 
pute IS,  whether  lAiis  is  a  "  proceeding  '*  within  the 
meaning  of  this  section.  It  is  conc^ed  that  this 
Act  would  apply  in  a  case  of  negligence,  but  no 
action  for  compensation  will  lie  except  where  aa 
action  for  negUgence  lies,  as  has  just  been  bdd 
down  by  the  S.  of  L.  in  the  case  of  RUketU  v.  TU 
MetrapoUuxa  liedboay  Company.  If  ''otiier  pro* 
ceeding  **  mean  no  mare  than  an  action,  the  words 


are  of  no  use.  The  effect  of  a  decision  which 
would  exclude  a  claim  for  compensation  from  the 
meaning  of  ^is  section  would  be,  that  the  board 
would  be  protected  by  notice  of  trial,  and  the 
necessity  of  action  within  six  months,  if  they  were 
guilty  of  negligence,  but  if  there  is  only  a  legiti- 
mate injury  for  which  the  board  are  not  to  blame, 
they  are  not  to  haire  this  protection.  fSmTH,  J. — 
The  first  step  in  this  matter  should  be  taken  by  the 
bofljrd.  Compensation  ought  to  be  made  without  any 
claim.]  The  board  cannot  be  aware  of  the  injury 
until  the  claim  is  sent  to  them.  In  this  case  the 
dispute  is  as  to  the  board^s  liability,  and  not  merely 
as  to  the  amount  of  compensation. 

Jlellish  was  not  called  upon  to  reply. 

Btlbs,  J. — I  am  of  opinion  that  the  pit.  is  entitled 
to  the  judgment  of  the  court.  The  106th  section  of 
the  Act,  to  whi(^  our  attention  has  been  called,  pro- 
vides that  no  writ  or  process  ahall  be  sued  out 
against  or  served  upon,  and  no  proceedings  shall  be 
instituted  againat  the  board  without  notice,  nor  after 
six  months.  This  refers  only  to  hostile  measures. 
Here  the  pits,  say,  "  We  have  no  complaint  against 
you,  but  you  owe  us  unliquidated  damages,  which 
we  will  assess."  I  do  not  think  this  is  a  proceeding 
under  that  section. 

M.  Smith,  J.— 1  am  entirely  of  the  same  opinion.  I 
do  not  think  this  section  applies  here.  This  is  in 
the  nature  of  an  arrangement  rather  than  a  hostile 
proceeding.  By  the  135th  section  of  18  &  19  Vict. 
c.  120,  the  board  are  authorised  to  construct  and 
repair  sewers  on  condition  that  they  shall  make 
satisfaction  for  injuries  done ;  this  satisfaction  nuy 
be  settled  by  the  process  suggested  in  the  Lands 
Glauses  Act,  or  otherwise  by  action.  The  whole 
context  of  the  clause  in  the  omer  Act  shows  that  it 
httn  reference  only  to  proceedings  of  a  hostile  natuxe. 
This  is  only  a  claim  to  assess  an  amount  which  the 
board  are  bound  to  pay. 

Juifypient  for  plU. 

Attorneys  for  pits.,  Lindsay  and  Maaon. 
Attorneys  for  def t9.,  N.  Idndo  and  Son. 


JSXOBBQjnSR  CTTAMBTTR. 

Beported  by  W.  Ubahax,  Esii.,  B«rrister-at-Law. 

E&BOR  FKOK  THE  GOMICON  PLEAS. 

Thursday,  May  16, 1867. 

SkILL&TT  UID   OraSBS  v.  FLSICHBB   AVD  OTBEB8. 

Surety — DUckarge  of  ^Increase  of  remoiuQfiUtj^Ap' 
poudmwt  of  principal  debtor  to  a  (Ustijiet  office* 

The  dedaration  was  on  a  bond  which  recited  thai,  by  em 
Act  for  assessing  and  collecting  the  poor-rates  in  the 
parish  of  A.,  the  vestry  were  empowered  to  appoint  a 
collector^  and  that  S.  was  on  the  25M  Mmh  1862 
cqjpointed  collector  of  the  poor-rates  of  the  saidpariahy 
and  that  lie  was  on  the  26M  March  1856  appoiMed 
collector  of  sewers  rates  and  general  rates  vnder  ffte 
Metropolis  Local  Management  Act  1865,  and  Cto 
he  might  be  reappointed  collector  of  alt,  or  some,  or  me 
of  the  said  rates,  and  that  the  tkfts.^  had  oonsenied  to 
become  sureties  for  him.  The  condition  of  the  bond 
was  dedared  to  be,  that  if  S.  should  wea  and  trtAf 
perform  the  duties  of  the  said  offices,  or  of  cdl,OT 
some,  or  one  of  them,  and  account  for  the  momeys  eol- 
lected  by  virtue  of  the  said  Acts,  or  in  the  execution  of 
his  office  of  collector  ofaS,  or  some,  or  one  of  the  said 
affices,  the  bond  Aoufd  he  void.  Breath,  that  5.  was 
continued  in  the  said  offices,  andcoBeeted  imd  received 
srnis  of  money,  but  cm  not  account  or  effectuaiUy  ptr' 
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Ex.  Ch.] 


SkILLBTT  AHD  OTHBES  O.  FlBTGHXB  AHB  OTHBB8. 


[Ex.  Ch. 


form  Me  dxOiu  of  the  aaid  offices,  hut  made  defcnUt^ 
fee.  The  defU,  pleaded  thtit  the  bond  was  executed 
before  the  passing  of  the  Metropolis  Local  Management 
Act  Amendment  Acts,  and  that  those  Acts  were  in 
force  before  the  breaches  of  the  condition.  That  the 
duties  of  the  said  S.  in  his  office  of  collector  of  the  said 
rates  ufere  increased  and  varied  by  virtue  of  the  said 
Acts,  and  that  the  said  S.  was  appointed  collector  of 
the  main  drainage  rates  under  the  said  Acts,  and  that 
hf  those  Acts  he  was  bound  as  collector  of  the  sewers 
rate  to  collect  sums  of  money  for  defraying  the  expenses 
of  the  MetrcmoUtan  Board  and  other  moneys,  and  that 
Via  risk  of  the  sureties  was  varied  and  increased : 

Held  (j^ffirming  the  Judgment  of  the  Court  of  C.  P.  on  a 
demurrer  to  the  pha),  that  even  if  the  duties  as  coUec'- 
tor  of  sewers  rates  were  Altered,  the  poor-rate  remained 
the  same,  and  that  as  the  breach  was  large  enough  to 
cover  both,  the  plea  was  no  answer  to  the  action: 

also,  that  there  uhu  no  substemtial  alteration  in  the 
of  collector  of  sewers  rates,  and  that  the  most 
that  could  be  said  was,  that  S.  had  been  appointed  to 
a  new  and  distinct  office,  which  would  not  affect  the 
UabiKty  of  the  sureties  for  the  other  rates  which  were 
unaherttL 

'Error  on  a  jadgment  of  the  Court  of  C«  P.  in 
fayour  of  the  pit.  on  a  demurrer  to  a  plea. 

The  case  in  the  court  helow  wUl  be  found  reported 
in  14  L.  T.  Bep.  N.  S.  61,  where  the  pleadings  are 
set  out. 

The  declaration  was  on  a  bond  which  recited  that 
by  an  Act  for  more  effectually  assessing  and  col- 
lecting the  poor-rates  in  the  parish  of  St.  Anne, 
Lunehouse,  it  was  enacted  that  the  restry  might 
appoint  a  collector  of  pocr-rates,  from  whom  they 
would  take  such  security  as  they  should  think 
proper,  and  that  £.  D.  Skillett  was  appointed  col- 
toctor  on  the  25th  March  1852.  That  on  the  25th 
Mflffch  1856  he  was  appointed  collector  of  the  sewers 
rates  and  general  rates  under  the  Metropolis  Local 
Management  Act  1855,  and  that  it  might  happen 
that  he  might  be  reappointed  from  year  to  year 
collector  of  all  or  some  or  one  of  the  said  rates, 
lliat  it  was  a  condition  that  he  should  find  two 
sureties  to  become  bound  with  him  in  the  penal 
sum  of  1000^,  and  that  the  defts.  had  agreed  to 
become  such  sureties.  The  condition  of  the  bond 
was  dedared  to  be  that  the  said  £.  D.  Skillett 
should,  for  the  time  that  he  should  continue  in  the 
said  office  of  collector  of  all  or  some  or  one  of  the 
said  rates,  well  and  truly  and  effectually  perform 
the  duties  of  the  said  office  of  collector  of  the  said 
rates  respectively,  and  duly  and  faithfully  account 
for  and  pay  over  the  moneys  received. 

The  breach  alleged  was,  that  the  said  E.  D.  Skil- 
lett did  not  well  and  truly  and  effectually  perform 
the  duties  of  the  said  office  in  this,  that  he  did  not 
account  for  or  pay  over  the  said  moneys,  but  failed 
and  made  default. 

The  eighth  plea  stated  that  the  bond  was  made 
before  the  passing  of  the  21  &  22  Vict.  c.  104,  and 
the  25  &  26  Vict,  c  102.  That  the  duties  of  the 
said  £.  D.  Skillett  were  much  increased,  yaried, 
altered,  and  enlarged  by  those  Acts,  and  that  the 
office  was  altered,  yaried,  and  enlarged,  and  made 
another  and  different  office,  &c  That  the  said  £. 
D.  Skillett  was  after  the  passing  of  the  21  &  22 
Vict  appointed  collector  of  the  main  drainage  rates, 
of  whidi  the  defts.  had  no  previous  notice,  and  that 
as  such  collector  he  received  other  and  greater  sums 
than  those  he  was  entitled  to  receive  under  his  said 
office  in  the  bond  mentioned,  and  had  other  duties, 
and  his  responsibilities  were  increased.  That  by 
Tirtne  of  the  25  &  26  Vict,  he  became  collector  of 
sums  of  money  in  the  sewers  rate  for  defraying  the 
expenses  of  the  Metropolitan  Board,  and  that  he 
became  collector  of  the  main  drainage  rate,  and 


bound  as  such  to  coUect  further  and  additional 
moneys  whereby  the  risk  of  the  defts.,  as  his  sure- 
ties, was  greatly  increased. 

To  this  there  was  a  demurrer  on  the  ^ound  that 
the  duties  of  the  collector  were  not  varied  so  as  to 
discharge  the  sureties,  that  the  changes  made  by  the 
Acts  were  contemplated  by  the  bond,  and  that  the 
defts.  were  sureties  for  the  rates  respectively,  and 
tiiat  the  Acts  did  not  affect  their  liability  for  the 
poor-rate  or  the  general  rate. 
*  The  Court  below  gaye  judgment  for  the  pit, 
holding  that,  eyen  if  the  duties  as  collector  of  sewers 
rates  were  altered,  those  as  to  poor-rates  were  not, 
and  that  the  plea  therefore  was  not  an  answer  to  the 
whole  cause  of  action,  and  was  therefore  bad. 

MeUish,  Q.C.  (Philbrick  with  him)  for  the  defts.- 
The  bond  is  not  like  a  bond  given  to  secure  debts 
incurred  in  trade,  but  it  is  a  security  not  so  much 
against  credit  as  against  dishonesty,  and  the  defence 
is  that  E.  D.  Skillett,  having  been  appointed  to 
collect  additional  rates,  the  sum  he  has  to  collect, 
and  therefore  the  risk  of  the  sureties,  is  increased. 
[Blackburn,  J.— If  a  man  has  a  surety  for  an 
office  and  he  has  another  office  given  to  him,  does 
that  discharge  the  surety  ?]  I  should  say  it  would, 
but  that  is  not  the  point  here ;  it  is  submitted  that 
the  court  below  were  wrong  in  separating  these 
offices.  They  are  in  substance  one  office,  fi  a  man 
has  a  responsibility  as  a  clerk  and  it  is  altered,  the 
surety  is  discharged.  In  Bonar  v.  MacdonaU, 
8  H.  of  L.  Cas.  226,  which  is  the  leading  case  on 
the  subject,  the  surety  was  discharged,  though  the 
loss  had  nothing  to  do  with  the  discounts,  and  his 
office  was  only  altered  by  making  him  responsible 
for  the  discounts.  It  is  yery  difficult  to  distinguish 
that  case  unless  it  is  shovm  that  those  are  perfectly 
distinct  offices.  [Blaokbubv,  J. — The  Court  A 
Session  are  judges  of  both  law  and  fact,  and  if  it  is 
once  admitted  that  the  liability  is  altered,  no  one 
would  doubt  but  that  the  surety  is  discharged.  It 
is  always  more  or  less  a  question  of  fact;  here 
there  is  no  stipulation  in  the  bond  that  he  should  not 
undertake  another  office.  Brakwbll,  B. — Is  not 
the  real  question  whether  the  contract  is  subsisting 
the  performance  of  which  is  guaranteed  by  the  deft  ? 
If  it  is,  it  admits  of  no  argument ;  if  it  is  not,  the 
surety  is  discharged.]  Bonar  y.  htacdonald  was 
acted  on  in  Pybus  t.  Gibb,  6  £.  &  B.  902. 
[Blaokburit,  J. — The  office  there  was  the  same  in 
name,  but  different  in  reality.]   But  the  duties  were 

Xable,  the  question  is  if  the  liabilities  sre 
ged.  The  parties  here  pliunly  treat  it  as  one 
office,  and  the  substance  of  the  matter  is  that  he  is 
collector  of  the  parish  rates,  and  they  add  to  it  the 
collection  of  another  rate.  [Lush,  J.— Here  the 
bond  is  to  pay  over  the  money  collected  on  a 
particular  rate;  that  is  not  altered  by  his  collecting 
another  rate.]  But  the  cases  cited  do  not  put  it  on 
that  ground.  The  Court  say  tiiat,  if  the  principsl 
incurs  collateral  liabilities,  that  increases  the  risk  of 
his  solvency.  So  here  if  he  incurs  liabilities  on 
other  rates,  that  renders  him  less  competent  to  pay 
on  these.  The  cases  show  that,  if  the  employment 
is  substantially  altered,  that  discharges  the  surety, 
and  there  is  a  substantial  alteration  here. 

McMahon,  for  the  pit,  was  not  called  upon. 

BCabtim,  B. — ^I  am  of  opinion  that  the  jadgment 
of  the  court  below  should  be  affirmed.  The  facti 
are,  that  a  man  called  Skillett  was  appointed  col- 
lector of  the  poor-rates  in  the  parish  of  St.  Anne, 
Limehouse,  and  he  was  afterwards  appointed  col- 
lector of  the  sewers  rates  and  general  rates ;  and 
the  defts.,  his  sureties,  entered  into  a  bond,  the 
condition  of  which  was,  that  he  should  account  for 
the  moneys  he  receiyed  in  those  two  offices.  It 
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appears  by  the  ^ea  that  an  Act  of  Parliament  was 
passed  by  whiiui  a  main  drainage  rate  was  required 
to  be  collected,  and  Skillett  was  appointed  to  collect 
that  rate ;  aiid  the  question  is,  if  that  appointment 
put  an  end  to  the  tiablHty  of  the  def  ts.  I  am  of 
opinion  that  it  did  not.  It  was  a  distinct  rate,  and 
the  collection  of  it  was  no  part  of  the  duties  of  the 
oflke  to  which  he  ¥ras  orig[inally  appointed.  The 
question  is,  if  there  is  any  case  which  shows  that 
toat  would  discharge  the  sureties  ?  I  am  of  opinion 
that  there  is  not.  It  has  been  held  that  if  there  is 
any  substantial  alteration  in  the  office  for  the  due 
performance  of  the  duties  of  which  a  man  is  surety, 
the  surety  is  relieved.  But  I  am  of  opinion  that 
there  was  no  alteration  in  the  duties  of  this  office ; 
aU  that  happened  was,  that  he  was  appointed  to 
collect  a  totally  distinct  rate. 

MeUish. — ^The  sewers  rate  was  increased  by  the 
Act.  The  18  &  19  Vict.  c.  120  was  the  stotute 
under  which  the  bond  was  given ;  and  by  sect.  170 
of  that  Act  the  sewers  rate  is  to  be  assessed  accord- 
ing to  the  benefit  to  each  parish.  Then  that  section 
is  repealed  by  the  25  &  26  Vict.  c.  102,  s.  5,  and  the 
rate  is  to  be  assessed  without  regard  to  the  benefit 
to  the  particular  locality.  By  sect.  70,  vestries  are 
empowered  to  provide  drinking  fountains ;  that  is  a 
small  matter,  but  it  increases  the  rate.  He  also  re- 
ferred to  sect.  72,  and  the  21  &  22  Vict.  c.  104,  ss. 
1, 10,  and  12. 

Mabtik,  B.— If  Mr.  Melllsh  had  been  able  to 
(Satisfy  us  that  there  had  been  imposed  on  this  man 
the  collection  of  a  new  and  distinct  rate,  and  not  a 
mere  increase  of  the  old  one,  I  should  not  say  that 
if  there  was  any  alteration  in  the  entire  obligation 
of  the  bond  the  case  would  not  fall  within  the 
principle  of  the  ludgment  of  Lord*  Cottenham  in 
Bonar  v.  Macdoncudf  but  he  has  failed  to  do  so.  I 
think  that  this  is  the  same  as  if  a  man  were  em- 
ployed to  collect  the  rates  in  one  county,) and  then 
appointed  collector  of  the  rates  in  another  county ; 
that  would  not  afifect  the  liability  of  the  surety  on 
the  first  employment.  In  Bonar  v.  Macdonald  the 
distinction  is,  that  there  a  person  was  employed  by 
a  bank,  that  was  one  employment,  and  then  he  was 
employed  to  discount  bills,  that  was  a  new  employ- 
ment ;  it  seems  to  me,  theief  ore,  that  that  case  does 
not  apply.  I  also  think  that  Pyhva  v.  Gihh  does  not 
^»ply.  There  the  bailiff  of  the  County  •  Court  was 
the  holder  of  one  office ;  and  when  a  greater  liability 
was  imposed  he  was  appointed  to  the  new  office  and 
the  surety  was  discharged.  Here  the  liability  is 
substantially  the  same  as  to  the  poor-rates  and 
sewers  rates,  and  I  think  that  the  appointment  of 
collector  of  the  main  drainage  rate  does  not  affect 
the  surety  on  those  rates. 

Bramwell,  B. — ^I  am  of  the  same  opinion,  and  on 
the  ground  put  by  the  court  below,  llie  declaration 
alleges  that  Skillett  did  not  perform  his  duties,  and 
the  allegation  is  general.  I  am  of  opinion  that  the 
role  that  ought  to  govern  these  cases  is,  that  if  a 
man  undertakes  the  performance  of  a*contract  or  the 
duties  of  an  office,  the  question  that  must  determine 
his  liability  is,  does  the  contract  or  the  office  exist 
at  the  time  the  obligation  is  said  to  be  broken  ?  I 
think  the  marginal  note  in  Pybus  v.  Gibb  l^ys  down 
the  law  as  it  ought  to  be,  and  better  than  the  judg- 
ment. The  right  ground  of  that  decision  was  that  the 
office  was  altered ;  applying  that  here,  it  is  said  that 
there  are  two  matters  in  which  the  office  was  altered. 
It  was  said  first  that  he  was  to  collect  the  sewers 
rate,  and  then  it  was  said  that  the  rate  which  he 
afterwards  had  to  collect  was  not  the  same,  because 
the  produce  of  it  was  to  be  applied  differently,  but 
the  essence  of  the  thing  is  the  same,  and  the  differ- 
ence is  a  mere  variety  and  not  a  substantial  altera- 


tion. These  rates  are  the  same  things  in  substance 
and  reality  as  they  were  before.  Then  the  main 
drainage  rate  either  is  a  sewers  rate  or  it  is  not ;  if 
it  is  not,  then  the  case  put  by  Martin,  B.  applies 
that  it  is  the  same  as  if  he  had  been  appointed  to 
collect  a  rate  in  another  county.  If,  on  the  other 
hand,  it  is  a  sewers  rate  the  sureties  are  liable  and 
the  question  does  not  arise.  Therefore,  I  think 
that  the  judgment  of  the  court  below  should  be 
affirmed. 

Blagkbusk,  J.— I  am  of  the  same  opinion,  and 
I  agree  with  the  Court  of  C.  P.  that  the  collection 
of  the  poor-rates  and  the  sewers  rates  are  distinct 
offioes.  The  words  used  in  the  bond  are  ^  all,  or 
some,  or  one,"  showing  that  they  are  divisible.  I 
also  agree  with  Martin,  B.  that  the  sewers  rates  have 
not  been  changed.  The  sewers  rate  remains  the 
same ;  probably  there  may  be  more  money  collected, 
as  there  would  be  if  larger  houses  were  built,  but 
still  the  rate  remains  the  same.  Then  there  is  the 
main  drainage  rate ;  that  I  am  inclined  to  think  is 
not  a  sewers  rate,  and  would  not  come  within  the 
bond.  Therefore,  I  think  that  he  was  appointed  to 
a  new  office,  but  I  cannot  find  anything  in  law  or 
reason  to  show  that  that  would  discharge  the  surety 
on  the  other  rates.  In  Pvbus  v.  Gihh^  Lord  CampbeU 
says :  *'  It  may  be  considered  settled  law  that  where 
there  is  a  bond  of  suretyship  for  an  officer,  and  by 
the  act  of  the  parties,  or  by  Act  of  Parliament 
the  nature  of  the  office  is  so  changed  that  the  duties 
are  materially  altered  so  as  to  affect  the  peril  of  the 
sureties,  the  bond  is  avoided.  Even  if  the  sureties 
were  consenting  parties  by  parol  to  such  a  change, 
it  could  baldly  affect  their  liability  under  the  bond. 
The  question  is  whether  the  nature  and  functions  of 
the  office  or  employment  are  changed,  for  if  they 
are  it  is  not  the  same  office  within  the  meaning  of 
the  bond."  That  is  the  question  in  the  present  case, 
is  the  nature  of  the  office  changed  ?  More  or  less 
may  be  levied,  but  the  collector  remains  the  same. 
Then  does  the  appointment  to  another  office  affect 
the  liability  of  the  sureties?  I  think  it  does  not. 
In  Bonar  v.  Macdonald  there  was  a  stipulation  that 
the  prindpal  debtor  should  have  no  other  appoint- 
ment, but  there  is  no  such  stipulation  here,  and  I 
think  this  is  only  like  the  case  of  a  man  who  is  col- 
lector of  the  rents  of  an  estate  in  one  county  and  is 
afterwards  appointed  collector  of  the  rents  of  another 
estate  in  another  county. 

Sheb,  J. — ^I  am  of  the  same  opinion.  It  is  clear 
from  the  bond  that  there  are  three  offices  with  dis- 
tinct and  different  duties  attached  to  each.  Then 
the  averment  in  the  declaration  is  that  he  did  not 
perform  his  duties,  and  did  not  account,  and  it 
charges  that  he  did  not  pay  over  the  rates,  without 
disting^shing  which  he  failed  to  account  for.  To 
that  there  is  a  plea  that  the  duties  were  much  in- 
creased, varied,  altered,  and  enlarged.  Now,  if  it 
had  appeared  that  his  duties  as  collector  of  poor- 
rates,  sewers  rates,  and  general  rates  had  been 
altered,  varied,  and  enlar^,  I  should  then  think 
that  the  sureties  would  not  be  liable,  and  if  that  was 
the  case,  the  cases  cited  would  show  that  the  sureties 
would  be  discharged.  But  it  does  not  appear  that 
his  duties  as  collector  of  the  poor-rates  were  enlarged, 
nor  those  as  collector  of  the  sewers  rates  or  general 
rates.  All  that  is  done  by  the  Act  of  Parliament 
to  which  we  are  referred  is  that  the  same  machinery 
is  employed  to  collect  a  new  and  distinct  rate,  and 
the  same  person  is  employed  to  collect  the  new 
rate  who  before  collected  the  poor-rates,  sewers 
rates,  and  general  rates.  Therefore  there  is  no 
alteration  or  enlargehicnt  of  the  offices  he  held 
before,  but  only  a  nev/ office  with  new  duties  and 
responsibilities,  and  not  varying  the  duties  and 
responsibilities  ef  the  others.    Therefore  the  ground 
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taken  by  the  Court  of  C.  P.  is  good.  This  plea  is 
pleaded  to  the  breach  genially,  and  it  therefore 
seems  to  me  mudi  too  large. 

LuBB,  J. — ^I  am  of  the  same  opinion.  There  is  no 
difBcnlty  in  the  principle,  only  in  the  application  of 
it^  Here.SkiUett  is  appointed  collector  of  the  poor- 
rates  and  sewers  rates,  and  the  surety  is  answer- 
able for  each.  The  poor-rate  remains,  and  he  is  the 
collector,  and  one  breach  is  that  he  has  not  collected 
the  poor-rates.  How  can  it  be  an  answer  to  that 
to  say  that  he  was  afterwards  appointed  to  collect 
another  rate  ?  I  agree  with  the  rest  of  the  court 
as  to  the  sewers  rate,  and  think  it  is  not  altered. 

Judgment  affirmed. 

Attorney  for  the  pits.,  A.  A,  Walter, 

Attorneys  for  the  defts.,  Waken  and  Gush, 


BAIL  COXTBT. 

Bqwrted  by  F.  Turksh,  Esq.,  Barrteter^itt-Law. 

Jan.  29  and  AprU  27,  1867. 
(Before  Shbe,  J.) 

« 

Rhyxnby  Railway  Compaky  t;.  Price. 

RepJeoin — Poor-rates — Jurisdiction  of  County  Court 

and  quarter  sessions.    . 

Replevin  lies  for  goods  improperly  taken  for  poor-rateSy 
even  thovgh  an  appeal  against  the  poor-rate  has  been 
disallowed  by  a  Court  of  Quarter  SessionSy  acting 
vnthin  its  jurisdiction. 

Bsdwer,  Q.  C.  (Alkn  with  him),  showed  cause 
against  a  rule  obtained  by  Philbricky  on  behalf  of 
the  deft.,  calling  on  the  pita,  to  show  cause  why  an 
issue  in  replevin  found  in  their  favour  in  the  County 
Court  of  Cardiff,  should  not  be  set  aside  on  the 
ground  that  no  replevin  lies,  and  that  there  was  no 
jurisdiction  on  the  part  of  the  said  County  Court  to 
entertain  the  question.  This  is  a  very  boid  attempt 
on  the  part  of  the  deft,  to  upset  a  portion  of  the  law 
which  has  been  perfectly  well  settled.  A  rate  was 
made,  and  the  railway  company  were  assessed  under 
it  in  respect  of  certain  lands  occupied  by  them  in 
or  near  the  town  of  Cardiff.  At  the  last  Easter 
quarter  sessions  the  railway  company  appealed,  but 
tiiie  rate  was  confirmed,  subject  to  a  case  stated,  and 
which  now  stands  for  hearing,  both  parties  wishing 
to  have  the  opinion  of  the  court.  Subsequently  a 
rate  was  made  on  the  28th  April  18^,  in  oonfo)nnity 
with  the  same  valuation  list  as  the  former  one.  The 
railway  company  gave  notice  of  iqipeal  against  that 
rate  also,  and  the  appeal  came  on  for  hearing  at  the 
last  Midsummer  sessions.  The  resps.  then  objected 
that  t|^e  appeal  could  not  be  heard,  as  the  railway 
company  had  not  gone  a  second  time  before  the 
assessment  committee,  and  made  the  same  objection 
to  the  amount  of  the  rating  which  that  very  com- 
mittee had  previously  decided  against  them,  and  in 
respect  of  which  tb^  opinion  of  the  court  was 
about  to  be  formally  taken.  The  apps.  had  expected 
that  the  appeal  would,  under  these  circumstances, 
be  respited  till  the  point  had  been  decided,  but  they 
were  met  by  this  preliminary  objection,  and  the  ses- 
sions thereupon  decided  that  the  railway  company 
had  not  complied  with  the  requirements  of  the  Act, 
and  dismissed  the  appeaL  It  is  not  necessary  to 
decide  whether  this  was  right  or  wrong,  but  it 
seems  absurd  to  maintain  that  the  railway  company 
having  already  urged  all  their  objections  before  the 
assessment  committee,  by  whom  those  objections 
were  overruled,  w^e  bound  t6  go  through  the  idle 
ceremony  of  repeating  those  objections.  They  had 
nothing  more  to  say  to  the  assessment  committee 


about  the  matter,  and  all  parties  were  waiting  for 
the  opinion  of  this  court.  The  result  was,  that  the 
appeid  was  dismissed  without  being  heard,  the  rate 
was  demanded,  refused,  and  enforced  by  distress, 
and  then  came  this  action  of  replevin.  The  rule 
was  obtained  on  the  ground  that  no  replevin  lies  in 
the  case  of  distress  for  a  poor-rate,  which  is  rather 
too  bold  a  contention  to  be  maintained.  If  the  deft 
now  admits  that  replevin  does  lie  in  such  cases,  the 
only  question  is  whether  the  proceedings  are  regular 
under  the  County  Court  Act. 

Shbb,  J. — ^The  rule  says  that  there  is  no  juris- 
diction under  the  circumstances ;  that  replevin,  in 
fact,  does  not  lie. 

Philbrick  for  deft.— Not  after  the  rate  has  been 
allowed  at  sessions. 

Bulwer,  Q.  C. — George  v.  ChamberSj  11  M.  &.  W. 
149,  shows  that  replevin  will  lie.  That  action  was 
brought  against  justices  in'  respect  of  a  distress 
levied  to  enforce  an  order  of  sessions  made  upon  the 
pit.  for  non-repair  of  a  turnpike-road.  There  was  a 
special  plea,  which  was  demurred  to ;  an  argument 
upon  the  demurrer,  and  an  unanimous  judgment 
Uiat  replevin  would  lie.  Indeed,  as  was  mentioned 
in  the  course  of  the  argument,  the  stat.  43  Eliz, 
c.  2,  s.  19,  recognises  replevin  by  giving  the  form 
of  plea  which  is  to  be  used  in  all  such  actions, 
and  Vaughan  WUliams,  who  appeared  for  the  deft, 
in  George  v.  Chambers,  after  having  time  ^ven  him 
to  look  into  the  authorities,  admitted  that  it  would, 
In  Milward  v.  Caffiny  2  W.  BL  1330,  it  was  alio 
distinctly  held  that  a  distress  for  poor-rates  for 
lands  not  in  the  occupation  of  the  pit.  may  be 
replevied,  notwithstanding  that  the  sessions  on 
appeal  had  confirmed  the  rate.  In  Gay  v.  Matihmny 
4  B.  &  S.  425,  the  action  was  in  replevin,  and  that 
it  would  lie  was  not  disputed.  In  fact,  the  deft'i 
contention  amounts  to  this,  that  though  the  rate 
is  bad  for  which  our  goods  have  been  distrained, 
yet  we  are  not  entitled  to  put  the  facts  on  record. 

P^t/&rtci(;.— The  deft,  contends  that  nnder  the 
particular  circumstances,  replevin  does  not  lie.  The 
sessions  in  this  case,  (as  appeared  by  the  aiBdavite), 
had  entered  upon  a  matter  in  respect  of  which  thej 
had  jurisdiction.  In  all  previous  cases  they  hid 
exceeded  their  jurisdiction. 

Buboer,  Q.  C. — ^That  question  will  be  very  property 
raised  when  all  tiie  facts  are  before  the  court.  The 
deft,  has  rated  us  in  respect  of  lands  which  we  mf 
we  do  not  occupy.  Whether  we  do  or  not  is  a  questioD 
of  law  for  the  court.  If  we  do,  the  justices  have 
jurisdiction,  and  vice  versd.  But  the  determination 
of  this  point  depends  on  certain  facts,  which  are  not 
before  the  court.  In  one  sense,  the  justices  always 
have  jurisdiction  in  such  matters,,  for  in  every  esse 
of  a  rate  and  an  appeal  against  it  they  have  juris- 
diction to  hear.  But  suppose  they  are  pervers^  tnd 
say  that  a  man  is  an  occupier  who  is  not,  will  not 
an  action  of  replevin  lie  to  review  their  dedsioo  ? 
In  Milward  v.  Caffin  they  decided  in  favour  of  the 
officer  who  made  the  rate,  and  the  court  said  they 
had  no  jurisdiction  to  do  so,  but  until  the  facta  sue 
before  it,  the  court  cannot  tell  whether  they  hiTe 
jurisdiction  or  not. 

PhiBmek  in  support  of  the  rule. — ^I  grant  it  to  be 
dear  law  that  replevin  lies  in  cases  where  the 
distress  is  levied  in  the  nature  of  an  executioa,  sod 
not  of  a  conviction,  it  v.  Monkkouse,  2  Str.  1184. 
So  also  R  V.  Waite,  1  Ad.  &  £.  364.  If  a  penoa  is 
rated  in  respect  of  property,  part  of  which  is  ooea* 
pied  by  him  and  part  not,  he  is  not  precluded  from 
contesting  the  validity  of  the  rate,  bat  may  hrine 
trespass  or  replevin.     But  here  the  justices  bid 
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joiisdictioii,  and  tlie  question  is  whether  they  acted 
mexoeMof  it.  The  reoldispate  is,  whether  the 
trasteet  of  the  Bute  Docks  or  the  nulway  company 
shcmhl  pay  tbe  rate  on  some  wharfage  daes.  It  is 
not  denied  that  one  or  the  other  is  liable,  and  the 
pariah  rated  tlie  railway  company,  who  c^ted  to 
seek  their  remedy  by  way  of  appeal.  In  all  the 
caaee  cited,  the  sessions  were  withoat  their  jnrisdic- 
tiott.  In  Atilward  t.  Coffin,  2  W.  Bl.  1380,  it  wrs 
said  that  **  determining  a  man  may  be  assessed  in 
reepect  of  what  he  does  not  occupy  is  an  excess  ef 
jurisdiction."  In  Weaver  v.  Price,  3  B.  &  Ad.  409, 
the  party  diatrained  on  had  no  land  in  the  parish  in 
which  the  rate  was  made.  So  in  Pritckard  t.  Stephnu, 
6  T.  R.  522,  there  was  no  proof  that  the  justices  had 
aetedindiieooarse,after  a  judgment  given  by  theCourt 
of  Sewers.  The  true  principle  is  stated  incidentally 
in  a  dictum  of  Richardson,  J.,  in  WUaon  t.  WeUer,  8 
Moo.  Ex.  294.  There  it  was  held  that  replevin  does 
not  lie  for  goods  distrained  by  virtue  of  a  warrant 
from  a  magistrate  who  has  competent  jurisdiction, 
for  **•  the  aetion  is  not  maintainable  for  the  purpose 
of  ascertaining  whether  the  magistrate  had  a  com> 
peCent  juristfction  or  not."  In  this  case  the  rate 
had  been  properly  made,  and  the  Court  of  Quarter 
Sessioiia  had  dismissed  an  appeal  against  it.  After 
that,  Ae  act  of  the  justice  who  granted  the  warrant 
of  diatreas  was  merely  ministerial,  and  therefore 
rsplevin  doea  not  Ue:  {Pearson  v.  Roberts,  Willes,  668 
4  f72.)  In  every  case  cited  the  special  jurisdiction 
was  exceeded,  and  therefore  replevin  lay.  Here 
there  has  been  no  exosas,  lUid  the  pits,  cannot,  after 
acampetent  court  has  decided  against  them,  raise 
the  same  qveatioa  in,  order  to  have  it  tried  afresh 
in  an  irregular  way,  by  obtaining  the  verdict  of  a 
iuiy  in  an  action  of  replevin,  the  matter  having 
been  already  solemnly  determined  by  a  court  having 
jurisdiction. 

Cur»  adv.  vtth. 

April  27. — Judgment  was  delivered  by 

Shbb,  J. — ^This  was  a  rule  obtained  by  Mr.  Phil- 
Mck,  calling  on  the  pits,  to  show  cause  why  the 
replevy  and  all  subsequent  proceedings  therein 
should  not  he  set  aside,  and  the  goods  levied  upon 
restored,  on  the  ground  that  no  replevin  lies,  and 
that  there  was  no  jurisdiction  in  the  registrar  of  the 
County  Court  of  Cardiff  to  grant  the  same.  It 
appears  that  the  pltf.  appealed  against  a  poor-rate 
in  respect  of  lands  alleged  to  be  in  their  occupation, 
which  rate,  subject  to  a  case  stated,  was  confirmed 
by  the  Court  of  Quarter  Sessions,  A  subsequent 
nte  was  made  on  the  same  valuation,  and  the  def  ts. 
objected  that  the  pits,  had  not  a  second  time  gone 
before  the  assessment  committee,  whereupon  the 
COiBt  of  Quarter  Sessions,  on  the  ground  that  the 
sits,  had  not  complied  with  the  directions  of  the 
Union  Assesament  Committee  Act  1664,  (27  A  28 
VicL  c  89),  dismissed  the  appeal.  A  warrant  of 
distress  was  issued,  and  the  pHs.'  goods  were  seized 
and  refrfevied  in  the  usual  way,  after  which  this  rule 
was  obtained.  The  ground  stated  in  the  rule,  **  that 
no  rei^vin  lies,**  was,  in  the  htrger  sense,  viz.,  that 
replevin  does  not  lie  for  goods  seized  under  a  dis- 
tress for  a  poor-rate,  disclaimed  by  Mr.  Philbrick 
after  Ifr.  Bulwer's  argument  when  showing  cause 
against  the  rule,  and  Mr.  Philbrick,  in  supporting 
it»  look  up  the  more  limited  position  that  replevin 
B«  only  when  justices  have  acted  without,  or  in 
CBoess  of,  jurisdiction,  which,  he  contended,  was 
aet  the  case  when  a  warrant  is  issued  to  enforce 
payment  of  a  poor-rate  unappealed  against,  and 
a  fortiori  when  an  appeal  against  such  rate  has 
been  dismissed.  This  more  limited  ground,  how- 
eyw,  was  jpartly  before  his  disclaimer,  and  com- 
PJ^y  dunng  the  argument,  cut  from  under  him  by 
the  cases  of  Pearson  v.  Roberts,  Willes,  672,  n. ;  Mil- 
mrd  V.  Caffin,  2  Wm.  Bl.  1330 ;    Sabournin  v.  Mar^ 


shoU,  3  B.  &  Aid.  440 ;  Marshall  v.  PiUnan^  9  Bing. 
595 ;  Governors  of  the  Bristol  Poor  v.  Wait  and  others, 
1  Ad.  &  £.  264 ;  Seiby  v.  Bardons,  8  B.  &  Ad.  2 ; 
9  Bing.  786,  some  of  which  were  cited  in  showing 
cause  against,  and  some  in  support  of  the  rule.  These 
cases  proceed  upon  tbe  ground  that  the  43  Eliz.  c  2, 
which  gives  the  power  of  levying  poor-rates  by  distress- 
.  and  sale,  gives  also,  by  g^nting  in  sect.  19  that  in 
an  action  for  .taking  any  distress  for  poor-rate  the 
deft,  may  make  avowry  or  cognisanee,  the  power 
to  replevy  goods  unlawfully  distrained.  Sdae  of 
the  cases  cited  further  expressly  or  impliedly  decide 
that  a  defect  of  jurisdiction  in  the  justice  issuiag 
the  warrant  may  be  taken  advantage  of  by  the  pit. 
in  replevin.  The  pits,  in  this  action  seek  to  dis» 
pute  the  jurisdiotioa  on  which  the  validity  of  the 
distress* warrant,  depends  by  putting  in  issue  the 
existence  of  a  condition  essential  to  such  jurisdic* 
tion,  a  fact  which  was  favoured  among  others  by 
the  plea  in  bar  of  the  avowry  and  cognisance  in 
SeBnf  V.  Bardms^  and  by  the  plea  in  bar  of  the  avow- 
ries' in  the  Gpvemors  of  the  Bristol  Poor  v.  Waii, 
viz.,  the  occupation  by  the  pits,  of  the  land,  and  in 
the  latter  of  those  cases,  as  in  this  case,  of  part  of 
the  land  in  respect  of  which  as  occupiers  they  had 
been  assessed.  The  case  of  Marsheul  v.  Pitman,  in 
whidi  it  was  held  that  an  inhabitant  of  a  parish* 
who  waa  an  inhabitant  in  respect  of  his  stodE-in- 
tradei,  could  not,  though  he  had  no  stock-in-trade, 
contest  his  liability  to  the  rate  in  an  action  of 
replevin,  and  the  case  of  Wilson  y.  Welier,  1  B.  &B. 
57,  in  which  it  was  held  that  when  a  magistrate^ 
having  .competent  jurisdiction,  adjudges,  and  on 
refusal  to  pay  by  the  person  adjudged  against,  issues 
a  warrant  of  distress  and  sale^  the  goods  taken 
under  it  cannot  be  replevied — are  clearly  distin- 
guiehable,  the  facts  necessary  to  found  tiie  jurisdic- 
tion being  in  both  cases  unquestioned.  The  decision 
of  the  Court  of  Ex.  in  the  case  of  George  v.  CAosi- 
bers,  11  M.  &  W.  149,  that  replevin  will  lie  for 
a  surveyor  of  a  turnpike-road,  who^  having  been 
summoned  by  one  justice  only  instead  of  two,  as 
required  by  the  5  &  6  WilL  4,  c  50,  and  ordered  by 
the  def  ts.  at  a  special  session  to  repair  the  road  and 
pay  costs,  had  his  goods  seised  under  a  warrant  of 
distress  on  his  refusal  to  obey  this  order,  supports 
upon  the  point  of  jurisdiction,  the  argumeata 
against  this  rule.  So  also  on  the  point  of  the  case 
of  The  Governors  of  the  Bristol  Poor  v.  Wait  and 
others,  and  the  case  Milward  v.  Cqffin,  in  which  it 
was  held  that  a  distress  for  a  poor-rate  for  lands  in 
the  occupation  of  the  person  assessed  as  occupier 
of  them,  might  be  repievied  although  the 


on  appeal  had  confirmed  the  rate,  because,  j|kpud  by 
Qould,  J.,  in  delivering  judgment,  **  all  thffnlated 
to  the  assessment  of  lands  not  in  the  occupation  of 
the  pit.  was  coram  aonjudiee.**  It  being,  in  my  judg- 
ment, on  the  authority  of  these  caaes,  dear  that  the 
jurisdictk>n  of  justices  issuing  a  warrant  ot  dii^was 
for  poor-rate,  may  he  properiy  questioned  in  an 
action  of  r^Ievin,  the  rule  in  this  caae  will  be  dia- 
chaxged. 

Ruk  discharged. 


Friday,  May  10,  1867. 

(Before  Mellor  and  Shee,  JJ.) 

Re  Matoe  (app.)  v.  HASDnro  (resp.) 

Time  for  transndUing  case  under  20  j*  21  Vict,  c  48— 
Impossibility  of  compliance  with  statute  throuffh  act 
of  the  oourt"^  Condition  preaedeni — Discretion  of  the 
court — Previous  cases. 

The  Court  will  not  order  a  case  stated  under  20  ^  21 
VicL  c^,  to  be  struck  out  because  the  intervention 
of  days  an  which  the  offices  of  the  court  are  closed,  has 
rendered  it  impossible  for  the  app.  to  transmit  the  case 
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tn  time.  Nor  is  it  a  ctmditum  prtcedent  that  the  eau 
thaB  be  transmitted  in  ike  time  limited  by  the  Act. 
The  words  of  the  Act  are  ^rectory,  and  the  court  mow, 
tn  tto  discretion,  refiise  to  deprive  a  suitor  of  his  right 
of  appeal  when  he^has  done  oB  in  his  power  to  conmh 
i^acmory  rtq«irtmenu.  Prm£ucci,«»^&^- 
guished, 

Keneah  showed  caiue  against  a  rule  obtained 
hv  McMahon  to  strike  a  case  stated  for  the  opinion 
of  the  court  under  20  ft  21  Vict,  c  48,  out  of  the 
Crown  paper,  on  the  ground  that  tiie  requirements 
of  the  statute  had  not  been  complied  with.  Sect.  2 
of  the  Act  directs  that  if  either  party  to  proceedings 
before  justices  be  dissatisfied  with  the  decision  of 
the  court  in  point  of  law,  he  may  apply  in  writing 
within  three  days  to  haye  a  case  stated  and  signed, 
and  within  three  days  after  receiring  such  case,  so 
stated  and  signed,  he  shaU  transmit  the  same  to  the 
court  named  in  his  application,  first  giving  notice  of 
such  appeal,  with  a  copy  of  the  case  so  stiSed,  to  the 
other  side.  The  app.  was  not  in  a  position  literally 
to  fulfil  these  requirements.  He  receired  the  copy 
of  the  case  from  the  justices  on  Oood  Friday 
morning.  He  sent  it  to  town  on  the  following  day, 
but  as  the  offices  of  the  courts  were  dosed  until 
Wednesday  in  Easter  week,  it  was  impossible  to 
transmit  it  to  the  court  within  the  three  days 
limited  by  the  Act.  But  as  this  was  by  the  prac- 
tice of  the  court,  and  not  by  the  fault  of  the  parties, 
the  app.  ought  not  to  be  prejudiced.  In  a  case 
heard  before  Byles,  J.,  at  chambers,  a  writ  of 
certiorari  was  allowed  to  issue,  when,  by  the  closing 
of  the  courts,  the  app.  had  lost  a  portion  of  the  six 
months  allowed  for  so  removing  a  case.  And  here 
our  ground  of  contention  is  much  stronger,  for  the 
app.  had  done  all  he  could,  and  if  the  office  had  been 
open  on  Monday,  the  case  would  have  been  duly 
transmitted  there.  Besides,  the  case  is  not  complete 
till  the  notice  is  received.  [Mellor,  J.— The 
Botice  should  be  given  by  you:  the  statute  says 
nothing  about  a  notice  being  attached  to  the  case 
by  the  justices.]  The  case  was  received  on  Good 
Friday,  with  a  letter  from  the  clerk  to  the  magis- 
trates, apologising  for  not  sending  it  earlier.  It  is  said 
that  the  resp.  has  nothing  to  do  with  the  app.*8  difficul- 
ties in  transmitting  the  case ;  but  here  compliance 
with  the  Act  was  simply  impossible.  [Mbllor,  J. — 
There  is  a  maxim  that  the  course  of  the  court  is  not 
to  prejudice  the  parties,  and  you  say  that  the  court 
had  rendered  it  impossible  for  the  app.  to  transmit 
the  case  in  time  by  closing  the  offices  for  three  daysj 
In  ^4br.  Carruthersj  27  L.  J.  273,  M.C. ;  E.  B.  &  E. 
469,  thVuourt  allowed  the  case  stated  to  be  heard, 
though  the  Act  had  not  been  complied  with,  as  the 
app.,  not  being  able  to  find  the  resp.,  had  not  given 
him  notice  of  appeal.  It  is  true  that  in  Monjan  v. 
Edwards,  5  H.  &  N.  415 ;  29  L.  J.  108,  M.  C,  the 
Court  held  that  the  provision  that  the  app.  *^  shall, 
within  three  days  after  receiving  the  case,  trans- 
mit the  same  to  the  court  named,"  is  a  condition 
precedent  to  the  jurisdiction  of  the  court  to  hear 
the  appeal,  and  therefore,  though  there  were  strong 
circumstances  showing  waiver,  the  case  was  struck 
out.  There  the  Court  of  Ex.,  after  expressly 
stating  that  it  had  made  the  subject  xhe  matter  of 
independent  investigation,  agreed  entirely  with 
the  Q.  B,  in  Woodhouse  v.  Woods,  29  L.  J.  149,M.  C. ; 
1  L.  T.  Rep.  N.  S.  59,  in  which  again  the  court 
had  followed  the  ruling  in  Peacock  v.  The  Queen, 
4  C.  B.,  N.  S.,  264 ;  27  L.  J.  224,  C.  P.,  which  court 
said  they  had  no  jurisdiction  if  this  provision  was 
not  complied  with,  though  the  ground  of  objection 
there  was  that  the  application  to  state  the  case  was 
not  made  witliin  three  days,  one  of  which  was 
Sunday.  So  in  Woodhouse  v.  Woods,  the  giving  of 
a  notice  with  a  copy  of  the  case  within  three  days 
was  held  to  be  a  condition  precedent.    But  when- 


ever cases  have  been  struck  out,  the  appu  haa 
f  aUed  to  do  something  which  he  might  have  done. 
On  the  other  hand,  in  Syred  v.  Carrtuihers  the  appeal 
was  allowed,  though  the  app.,  who  had  been  unable 
to  find  the  reap.,  had  served  Uie  notice  and  the  caae 
stated  on  his  attorney.  And  in  Woodkouu  r.  Woode^ 
Blackburn,  J.  said:  ^A  condition  precedent  haa 
been  held  to  be  complied  with  where  it  was  impoa* 
sible  to  perform  it"  Because  performance  was  not 
impossible,  he  decided  against  the  app.  in  Wood* 
house  V.  Woods,  But  here  there  is  an  absolute 
impoasibility,  and  by  the  same  rule  the  deciaioo 
should  be  in  our  favour. 

McMahon  in  support  of  the  rule.— The  statute  hav- 
ing given  jurisdiction  on  performance  of  oonditioiit 
precedent,  the  court  has  no  jurisdiction  unless  those 
conditions  are  performed.  [Mbllob,  J. — I  q^te 
concur,  when  literal  performance  is  possible,  as  hi 
the  case  we  have  just  decided,  Fisher  v.  Cox,  16  L.  J. 
N.  S.  897,  that  a  writ  not  re-sealed  withm  six 
months  cannot  be  re-sealed  at  alL]  The  H»p.  admit- 
tedly could  not  have  complied  with  the  oonditioiit 
which  the  Act  makes  imperative,  and  tbnefoie 
his  right  of  appeal  is  gone.  [Mbllob,  J. — ^It  has  been 
held  that  *'  the  next  quarter  sessions  **  means  the  next 
practicable  quarter  sessions^  That  is  when  the  juris- 
diction is  still  existing.  Conditions  precedent  are 
such  as  must  be  punctually  performed  before  the 
estate  can  vest :  Bac.  Abr.  tit  '*  Conditions  "  (I).  In 
Peacock  v.  The  Queen  the  appeal  was  struck  out, 
Ihough  the  last  day  was  a  Sunday.  So  in  PesmeS 
V.  The  Churchwardens-oJ  Uxbridge,  31  L.  J.  92,  M.C.; 
5  L.  T.  Bep.  N.  S.  685. 

MfiLLOB,  X— -I  quite  agree  that  where  a  power  is 
given  to  judges  to  be  exercised  in  a  certain  way, 
Ihe  directions  of  the  statute  must  be  strictly  adhered 
to,  and  that  where  once  the  time  limited  for  doing 
an  act  has  begun  to  run,  it  is  not  within  the  power 
of  the  court  to  extend  it.  But  here  the  time  had 
never  begun  to  run,  and  therefore  I  am  inclined  to 
think  our  jurisdiction  does  not  depend  upon  the 
performance  of  the  conditions  in  the  manner  now 
contended.  In  Morgan  v.  Edwards  Channell  B. 
said,  **  When  an  app.  may  have  done  all  he  could  do 
in  order  to  comply  with  the  statute,  there  might  be 
a  ground  for  considering  how  far  a  party  might  be 
left  to  enter  his  case,  although  the  statute  mi^ 
not  have  been  strictly  compli^  with."  If  the  pro- 
vision be  directory  the  court  may  relieve,  and  I  am 
of  opinion  that  it  is  directory.  The  court,  in  the 
exercise  of  its  discretion,  will  not  dispense  with  the 
performance  when  the  parties  are  gmlty  of  laches, 
but  that  does  not  involve  its  refusal  to  interfere 
when  no  laches  can  be  attributed.  The  court  will 
not  require  a  man  to  do  an  impossibility  :  PenneUj, 
The  Churchwardens  of  Uxbridge  (ut  supraX  I  quite 
agree  that  when  a  tmie  is  fixed,  and  the  last  day  ii 
a  Sunday,  it  must  be  done,  if  possible,  before  that 
day,  but  I  think  the  term  condition  precedent  has 
been  rather  loosely  used  in  these  cases.  In  the 
ordinary  course  of  events  the  app.  could  and  would 
have  transmitted  his  case  to  the  office  of  the  court 
in  due  time,  but  in  this  case,  through  the  closing  of 
the  offices,  there  was  no  possibility  of  his  doing  sa 
The  app.  therefore  does  it  on  Wednesday,  that  being 
the  first  day  the  offices  are  opened.  He  has  there- 
fore done  sdl  that  he  could  do,  and  we  should  be 
straining  the  law  very  far  did  we  on  this  account 
deprive  him  of  his  right  of  appeal,  and  I  am  satis- 
fied that  the  court  is  not  bound  by  the  previously 
decided  cases,  so  as  to  be  compelled  thus  to  construe 
the  statute.    The  rule  must  therefore  be  discharged. 


Sheb,  J.  concurred. 


Bute  iKschcarged. 
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Rso.  V.  Thb  Justices  op  Staffordshibb. 


[Bail. 


Reg.  v.  The  Jusncss  of  Staffobosribe. 

Omviction  under  PuiHc  Health  Act  IB^—Incorpwa- 
tion  of  Railways  Clauaes  Act — Cerfiorari. 

A  conviction  under  the  Public  Health  Act  1348  (II  ^ 
12  Vict,  c.  G3)  8,  G3,  con  be  removed  by  certiorari  orJy 
where  there  is  excess  or  refusal  of  jurisdiction  on  the 
peart  of  the  justices. 

The  RaUvHws  Ckatses  Consolidation  Act  1845  (8  ^*  9 
Viet,  c.  20)  is  so  incorporated  with  the  Towns  Im- 
provement Act  1847,  ajs  to  take  away  the  right  to 
remedy  by  certiorari, 

H,  Matthews  showed  cause  agalast  a  rale  obtained 
by  Griffits,  calling  on  the  justices  of  Staffordshire  to 
show  cause  why  a  certain  oonyiction  by  them  should 
not  be  remoTed  by  certiorari  into  the  Court  of  Q.  B. 
for  the  purpose  of  being  quashed.  One  Daris,  a 
butcher,  was  found  to  hare  the  csrcases  of  two  lambs 
unfit  for  the  food  of  man  in  a  slaughterhouse.  An 
information  was  laid  against  him  under  the  Public 
Health  Act,  on  which  he  was  convicted.  He  then 
appealed  to  the  Court  of  Quarter  Sessions,  by  which 
toe  conviction  was  sfilrmed,  subject  to  a  special  case 
stated  for  the  opinion  of  this  court  on  the  question 
whether  the  conviction  was  good  in  point  of  law, 
and  also  whether  the  remedy  by  certiorari  was 
available  to  him.  The  two  lambs  in  question  had 
been  seized  in  a  slaughterhouse  of  which  Davis 
was  the  occupier  by  the  inspector  of  nuisances  em- 
ployed by  the  Local  Board  of  Health,  acting  under 
the  authority  of  the  Pnblic  Health  Act  1848  (11  & 
12  Vict.  c.  63),  s.  63.  The  same  section  gives  the 
magistrates  power  to  convict  the  person  to  whom 
carcases  unfit  for  the  food  of  man  belong,  or  in 
whose  custody  they  are  found,  in  a  sum  of  not 
more  than  10/.  for  every  such  carcase,  &c.  Sect.  135 
of  the  above  statute  gives  parties  convicted  power 
to  appeaL  Sect.  187  enacts  that  no  rate,  pro- 
ceeding touching  the  conviction  of  any  offender, 
ftc,  nor  any  order,  award,  or  other  matter 
or  thing  whatsoever,  done  under  the  Act, 
shall  be  vacated  or  quashed  for  want  of  form,  or 
be  removed  or  removable  by  certiorari  or  other 
process  into  any  of  the  Superior  Courts.  It  is 
submitted  that  it  makes  no  difference  that  here 
the  application  is  to  bring  up  a  special  case,  which 
is  only  another  form  of  process  by  certiorari.  The 
writ  of  certiorari  is  at  common  law  a  writ  of  right, 
and  when  i^  is  taken  away  by  statute  all  except 
the  Crown  are  bound,  unless  some  want  or  excess  of 
jurisdiction  can  be  shown :  (Reg.^.  Bolton,  1 Q.  B.  66.) 
In  Reg,  v.  Justices  of  Middlesex,  8  Dowl.  ft  Ry.  117, 
a  special  case  was  lield  to  be  "  a  thing"  within  57 
Qeo.  8,  c  29,  s.  18o,  where  the  words  are  almost 
identical  with  those  here  used.  [6r(^.— When  a 
certiorari  is  taken  away,  a  special  case  is  the  proper 
ranedy.  There  axe  three  statutes  which  apply  here, 
in  two  of  which  the  certiorari  is  not  taken  away.]  But 
the  objection  I  took  before  tba  sessions  was,that 
there  is  no  right  of  appeal  except  under  the  Public 
Health  Act.  The  Towns  Improvement  Act  TIO  &  1 1 
Vict  c  34,  s.  181)  imposes  a  fine  of  5L  for  this 
offence,  but  gives  no  appeal  against  tiie  conviction, 
and  does  not  take  away  the  remedy  by  certiorari, 
S6  &  27  Vict,  c  17,  increases  the  penalty,  gives  no 
appeal,  and  leaves  the  certiorari  untouched ;  but  the 
Public  Health  Act  (11  ft  12  Vict  c.  68,  s.  68)  gives 
an  appeal  and  takes  away  the  r^ht  to  a  writ  of 
certiorari.  The  applicant  has  already  appesled, 
which  he  oould  only  do  under  the  last-cited  Act, 
and  bv  taking  the  benefit  of  that  Act  he  has  shown 
that  he  is  not  entitled  to  his  writ  of  certiorari.  And 
even  under  the  Towns  Improvement  Act  the  certiorari 
is  taken  away ;  for,  by  sect.  210,  the  clauses  of  the 
Bailway  Clauses  Consolidation  Act  (8  &  9  Vict 
c  28)  as  to  recovery  of  damages,  penalties,  and  any 
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other  matter  referred  to  justices,  are  incorporated 
with  10  ft  11  Vict  c.  34.  Sect  156  of  the 
Railway  Clauses  Act  is  one  of  the  clauses  so 
incorporated,  and  by  it  certiorari  is  taken  away — 
[section  read] — and  there  is  no  clause  giving  an 
appeal.  [Mellob,  J.— In  that  case,  what  took 
place  at  sessions  would  be  coram  non  judice,  and  the 
deft  might  bring  up  the  original  conviction,  unless 
the  clause  just  read  takes  it  away.]  26  &  27  Vict 
c.  117,  s.  2,  is  intended  to  meet  cases  where  the 
unsound  carcase,  ftc,  has  been  deposited  for  sale,  or 
exhibited  for  sale,  it  being  intended  for  the  food  of 
man.  Therefore  the  powers  given  by  it  are  veiy 
stringent  and  sununary,  for  the  state  of  things  is 
altogether  different  from  that  which  arises  from  an 
inspector  of  nuisances  seizing  the  meat  in  a  slaughter- 
houw.  In  18&  19  Vict  c.  121  (Nuisances Removal  Act 
1855)  there  is  no  appeal  clause  though  in  Reg,  v. 
Dickinson,  7  £.  ft  B.  831,  which  arose  under  that 
Act,  both  parties  agreed  that  the  Recorder  should 
state  a  case,  and  the  Court  then  held,  that  by  con- 
sent it  could  look  at  it.  But  here  there  was  not 
only  no  consent,  but  absolute  resistance. 

Grifflts  in  support  of  the  rule. — ^If  certiorari  be 
taken  away  it  must  be  by  express  terms.  The  form 
of  the  conviction  before  justices  was  objected  to  as 
not  being  within  either  statute.  The  Court  of  Quarter 
Sessions  thought  it  was  bad  on  the  face  of  it,  but 
afterwards  that  a  case  should  be  stated.  There  cer- 
tainly was  an  implied  consent  to  its  being  so  stated. 
There  was  at  any  rate  no  dissent  There  were  two 
questions :  first,  was  the  conviction  good  on  the  face 
of  it  ?  secondly,  was  there  sny  appefd  to  the  quarter 
sessions  ?  I  take  it  to  be  a  general  rule  that  express 
words  are  required  to  take  away  the  certiorari,  and 
here  it  is  impossible  to  *say  in  which  statute  the 
words  taking  it  away  are  contained.  [Mellor,  J. 
— Under  either  of  them  would  do.^  He  would  sub- 
mit not  The  only  way  in  which  it  could  be  said  to 
be  taken  away  is  under '  the  Railway  Clauses  Con- 
solidation Act,  and  the  incorporation  of  that  Act  is 
not  at  all  necessary  to  the  recovery  of  the  penalty ; 
the  manner  of  procedure  for  that  purpose  is  pointed 
out  by  Jervis's  Act.  [Mbllor,  J. — But  that  Act 
does  not  apply  when  there  is  any  other.]  Then 
sect  131  points  out  the  mode  of  procedure  which 
must  be  adopted.  Therefore  the  complainant  could 
not  go  under  any  other  section  of  this,  or  of  another 
Act  of  Parliament.  [Mxllob,  J. — ^The  effect  of  the 
statutes  appears  to  be  that  convictions  and  pro- 
ceedings are  regulated,  not  by  Jervis's  Act,  but  by 
the  Lands  Clauses  Consolidation  Act.  That  being 
so,  why  do  you  go  to  Jervis's  Act  ?}  He  contended 
that  the  Railway  Clauses  Act  was  not  incor- 
porated. 

MsLLOR,  J.  ^I  do  not  see  any  difficulty  about  it. 
When  a  special  Act  does  not  provide  for  a  particular 
case,  then  Jervis's  Act  comes  in,  but  when  there  is 
a  particular  Act,  then  you  must  follow  the  Act  The 
Railway  Clauses  Act  seems  to  us  to  be  so  incorpo- 
rated with  the  Towns  Improvement  Act  as  to  take 
away  the  deft.'s  rii^ht  to  a  writ  of  certiorari,  and  which 
Act  soever  is  used,  the  result  seems  to  be  the  same. 
And  the  reason  for  such  a  course,  viz.,  to  prevent 
protracted  and  costly  litigation  about  comparatively 
trifiing  matters,  is  especially  strong  in  cases  like  the 
present  where  the  penalty  is  not  large,  but  where  the 
amount  of  mischief  from  allowing  a  nuisance  to 
continue  is  very  considerable.  I  think  therefore 
that  the  Legislature  intended  the  Railway  Clauses 
Act  to  apply,  and  that  it  does  so  apply  as  to  take 
away  the  remedy  by  certiorari.  The  rule  therefore 
must  be  discharged. 

Shbb,  J.  concurred. 

Rule  discharged  without  costs, 
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C.  Cab.  R.] 


Rbo.  v.  James  Grbgojit. 


[C.  Cas.  K. 


CROWN  CASES  BESSRVED. 

Reported  by  J.  Thompsov,  Esq.,  Barrtster-at-Law. 

Saturday,  May  11,  1867. 

^Before    Kellt,  C.  "B.,  Mabtiv,  B.,  and  Btles, 
Keating,  and  Sheb,  JJ.) 

Keg.  v.  James  Gregort. 

Inciting  to  steal — Misdemeanor — No  felony  committed 
-24  ^  25  Vict,  c.  94,  s.  2. 

A  person  cannot  be  indicted  under  the  24  if  25  Vict.  c.  94, 
s.  2,  for  counselling  another  to  commit  a  felony^  unless 
afehnybe  actuaUy  committed  by  such  omer  person. 

A  soliciting  and  inciting  a  person  to  commit  an  offence 
where  no  other  act  is  done  except  the  soliciting  and 
inciting,  is  a  misdemeanor  only. 

Quasre  whether  the  words  "solicit  and  incite*^  are 
equivalent  to  the  laords  "  counsel,  procure,  or  com- 
mand," in  24  5*  25  Vict.  c.  94,  s.  2. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Assistant-Banrister  at  the  Leeds  borough  sessions. 

James  Gregory  was  tried  and  oonvictsd  before 
•me,  at  the  ^luirter  sessions  for  the  borough  of  Leeds, 
held  there  on  the  20th  April  1867,  upon  an  indict- 
ment, the  material  parts  of  which  are  as  follows : 

The  jnrors,  fto.  preaent  UuU  James  Gregory,  on  the  9th  day 
of  February  in  the  year  of  our  Lord  1867,  f  alaelv,  wickedly,  and 
unlavrfoJly  did  aolieit  and  incite  one  John  White,  a  aervant  of 
one  James  Kirk,  feloniously  to  steal,  take,  and  carry  away  a 
larfce  qnantity,  to  wit,  one  bushel  of  barley,  of  the  goods,  Ac 
of  Kirk,  against  the  peace,  fto. 

A  second  count  in  the  same  form  alleged  the 
offence  to  have  been  committed  on  the  12th  Feb. 

A  third  count  alleged*  that  the  deft,  wickedly 
and  unlawfully  did  solicit  and  incite  the  said  John 
White,  and  one  Charles  Evans,  and  one  Charles 
Knapton,  they  being' servants  of  Kirk,  feloniously 
to  steal  a  large  quantity  of  barley,  of  the  goods  of 
the  said  Kirk,  against  the  peace,  &c. 

The  indictment  charging  a  misdemeanor,  the 
jury  were  sworn  accordingly. 

There  was  evidence  upon  all  the  counts  of  the  in- 
dictment in  proof  of  the  offence  charged,  but  no  one 
of  the  three  servants  named  stole  any  barley  in 
compliance  wiUithe  deft.'B  solicitations,  or  omer- 
wiae. 

It  was  objected  by  counsel  for  the  deft,  that  the 
offence  proved  Tno  felony  having  been  committed  by 
reason  of  the  dert.'s  solicitation  and  incitement)  came 
under  the  provision  of  the  24  &  25  Vict.  c.  94,  s.  2, 
which  makes  it  a  felony  to  ^'  counsel,  procure,  or 
command  any  other  person  to  commit  any  felony, 
whether  the  same  be  a  felony  at  common  law,  or  by 
virtue  of  any  Act  passed  or  to  be  passed."  And  that 
although  that  section  of  the  statute  apparently  con- 
templates that  a  felony  must  be  committed  by 
reason  of  the  counsel,  procurement,  or  command, 
yet  that  the  Court  of  King's  Bench,  in  the  case  of 
Rex  V.  ffiggins,  2  East,  5,  which  was  apparently  the 
last  case  on  the  subject,  held  it  not  to  be  necessary 
that  the  felony  should  be  committed  by  reason  of 
the  counsel  or  procurement,  and  that  the  solicitation 
to  commit  the  offence  was  an  act  done  towards  the 
commission  of  the  offence,  which  made  it  at  that 
time  per  se  the  offence  of  misdemeanor,  and  that 
now  the  statute  of  Vict,  changed  the  quality  of  the 
offence  and  made  it  a  felony.  The  offence,  there- 
fore, of  incitement  to  commit  a  felony  under  the 
ruling  of  Rex  y.  Higgins,  and  under  the  2ud  section 
of  tlie  24  &  25  Vict,  c  94,  was  no  longer  a  misde- 
meanor but  a  felony,  and  complete  as  a  felony  upon 
proof  of  the  incitement  alone.  The  indictment, 
therefore,  not  charging  the  incitement  aiul  solicita- 
tiotis  of  the  prisoner  to  have  been  done  "  feloniously," 
was  bad.    Reg.  v.  Gray,  1  L.  &  C.  305. 


I  left  the  case  to  the  jury,  directing  them,  in  ac- 
cordance with  the  decision  in  Rex  r.  IJiggfns,  that 
the  soliciting  a  servant  to  steal  his  master's  goods 
is  a  misdemeanor,  although  it  be  not  charged  in  the 
indictment  that  the  servant  stole  the  goods,  or  that 
any  other  act  was  done  except  soliciting  and  inciting. 
I  also  directed  them,  that  in  my  opinion  the  24  &  25 
Vict,  c  94,  s.  2,  did  not  affect  a  case  where  there  was 
no  principal  felon  or  principal  felony ;  but  at  the 
urgent  request  of  the  deft.*s  counsel  I  reserved  this 
case  for  the  consideration  of  the  Ju^ttices  of  either 
Bench  and  Barons  of  the  Exchequer. 

The  question  upon  which  the  opinion  of  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved  is 
respectfully  requested  ia,  whether  since  the  passing 
of  the  24  &  25  Vict,  c  94  it  is  a  misdemeanor  to 
solicit  and  incite  a  servant  to  steal  his  master's 
goods,  though  no  other  act  be  done  except  the 
soliciting  and  inciting  ? 

I  passed  a  sentence  of  six  months'  imprisonment 
upon  the  prisoner,  and  he  is  now  in  prison. 

J.  L.  Hankat, 
Assistant-Barrister  at  the  last  Quarter 
Sessions  for  the  borough  of  Leeds. 

Campbell  Foster  for  the  prisoner. — It  is  submitted 
that  the  conviction  is  wrong.  This  indictment  is 
framed  from  the  precedent  in  Arch.  Crim.  PI 
edit.  1862,  p.  825,  which  is  founded  on  the  case  of 
Rex  V.  Higgins  (supra).  There  it  was  contended  that 
a  bare  solicitation  or  incitement  of  another  to 
commit  an  offence  is  not  indictable  unless  accom- 
panied by  some  overt  act  towards  carrying  the 
intent  into  execution ;  but  if  no  such  act  be  done 
either  by  the  inciter  or  the  party  solicited  it  is 
nothing  but  a  fruitless  temptation.  The  Court  held 
that  the  mere  solicitation  was  an  act  done,  and 
a  misdemeanor  of  itself.  The  24  &  25  Vict  c.  di 
B.  2,  has  changed  the  quality  of  the  offence,  and 
converted  it  from  a  misdemeanor  to  a  felony.  R 
enacts  that, 

Whosoerer  shall  counftcl,  procure,  or  command  any  other 
person  to  commit  any  felony,  whether  the  same  be  a  felony 
at  oommon  law  or  by  statute,  shall  be  guilty  of  felony,  and 
may  be  indicted  or  convicted  either  as  an  aocesaory  before  the 
fact  to  the  principal  felony,  together  with  the  principal  feka, 
or  after  the  conviction  of  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  tte 
principal  felon  shall  or  shall  not  have  been  preTiousljr  oqb- 
TlotedT  or  shall  or  shall  not  be  amenable  to  justice,  and  maj 
thereupon  be  punished  in  the  same  manner  as  any  aoeessory 
before  the  fact  to  the  same  felony,  if  convicted  as  an  acoeeaorjr, 
may  be  pooiahed. 

A  soliciting  to  commit  an  offence  is  the  same  as 
"  counselling  and  procuring  "  in  the  language  of  the 
section.  [ISelly,  C.  B. — If  no  felony  has  been  com- 
mitted, how  can  there  be  a  principal  felon  ?  Btles, 
J.— If  this  case  is  not  within  the  section,  Bex  r. 
Biggins  puts  you  out  of  court]  The  case  falls 
within  the  first  part  of  sect.  2,  which  makes  it 
felony  to  counsel  or  procure  another  person  to  com- 
mit a  felony,  and  the  latter  part  of  the  section  does 
not  qualify  it.  That  being  ^o,  this  conviction  ii 
wrong,  for  it  has  been  held,  that  where  a  statute 
makes  an  offence  a  felony  which  was  before  only  i 
misdemeanor,  an  indictment  will  not  lie  for  it  as  i 
misdemeanor:  {Rexy.  Cross,  1  Ld. Raym.  711.)  So 
in  Reg.  v.  Button,  1 1  Q.  B.  946,  Lord  Denman,  C.  J^ 
says :  "  It  is  clear  that  if  a  misdemeanor  is  \j 
statute  made  a  felony,  the  indictment  ought  to  be 
for  felony."  This,  then,  being  made  a  felony  by 
the  enacting  part  of  sect.  2,  the  indictment  thonM 
have  been  for  felony,  and  the  jury  should  have  been 
sworn  to  try  a  felony.  The  mode  of  swearing  a 
jury  affected  the  prisoner  in  his  right  of  challenge. 

Waddy,  for  the  prosecution,  was  not  called  ttpon 
to  argrue. 

Kbllt,  C.  B. — This  conviction  must  be  affirmol- 
The  prisoner  was  indicted  and  convicted  for  a  mis- 
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'  demeanor,  and  two  questions  haTo  been  raised  by 
Mr.  Foster:  first,  whether  die  expressions  *' soli- 
citing and  inciting  "  are  equivalent  to  and  identical 
with  the  words  '*  counselling  and  procuring,"  in  the 
24  &  25  Vict.  c.  94,  s.  2,  so  that,  though  a  coun- 
selling or  procuring  is  not  charged  in  the  indict- 
met,  the  allegation  therein  of  soliciting  and  inciting 

-  ia  to  be  taken  as  an  allegation  of  counselling  or  pro- 
curing.   It  is  unnecessary,  howerer,  to  decide  that 

'  question,  and  it  is  sufficient  to  say  that  I  think 

'  those  expressions  may  bear  different  meanings,  and 
that  I  do  not  accede  to  the  argument  of  Mr.  Foster, 
As  to  the  second  point,  looking  at  the  prorision  of 
the  statute,  I  think  it  is  abrolutely  necessary  to 
-sapport  a  conviction  under  the  Hbore  section  that 
a  substantive  felony  has  been  committed  by  the 
person  counselled.  That  is  the  grammatical  con- 
stmetion  of  the  section.  How  can  there  be  an 
accessory  before  the  fact  to  the  "  principal  felony," 
■or  a  "  principal  felon,"  if  no  fdony  has  been  com- 
mitted ?    The  offence  committed,  therefore,  is  pro- 

'  perly  charged  as  a  misdemeanor,  and  the  convic- 
tion is  right. 

I^ne  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Rbo.  v.  O.  W.  Cuuucjs. 

lUigcanif — Marriage  without  due  publication  ofhanns. 

The  due  publication  of  banns  of  marriage  was  completed 
on  the  let  July,  and  the  marriage  took  place  on  the  Ist 
Oct,  following.  The  Act  4  Geo,  4,  c.  7G>  ».  9,  re- 
qmres  marriagee  bv  banns  to  be  solemnised  within 
three  months  after  the  complete  publication  of  banns : 

Seldf  that  the  marriage  was  valid,  it  not  being  found 
that  the  parties  knowinglg  and  wilfuUtf  intermarried 
without  due  publication  of  beams:  (sect.  22.) 

Case  reserved  for  the  opinion  of  this  Court  by 
Byles,  J. 

At  the  Spring  Assizes  at  Winchester  the  prisoner 
was  indicted  for  bigamy.  His  first  marriage  was 
in  Dec.  1858,  and  his  second  marriage  on  the  1st 
Oct.  1866. 

The  first  publication  of  the  banns  of  the  second 
marriage  was  on  the  17th  Jime  18GG;  the  second 
on  the  24th  June ;  tlie  third  on  the  Ist  July.  The 
second  marriage  was  celebrated,  as  before  stated,  on 
the  1st  Oct.  then  next. 

The  prisoner's  counsel  relied  on  the  statute  4  Geo. 
4,  c.  7C,  ss.  9  and  22,  and  contended  th^t  the  second 
marriage  was  void,  not  being  within  three  months 
after  due  publication  of  banns,  in  whatever  manner 
the  time  is  calculated. 

The  counsel  for  tlie  prosecution  insisted,  first, 
that  the  marriage  was  celebrated  within  the  three 
months ;  secondly,  that  nullity  of  the  second  mar- 
riage constituted  no  objection  to  a  conviction,  for 
that  in  all  cases  of  bigamy  the  second  marriage  is 
void.  On  this  second  point  he  cited  Reg.  v.  Dawn, 
I  Car.  &  K.  144  ;  1  Cox  C.  C,  33.  («) 

The  counsel  for  the  prisoner  contended  that  the 
second  marriage  must  be  a  marriage  wliich  would 
have  been  valid  except  for  the  continuance  of  the 
first  wife*s  life ;  and  cited  Burt  v.  Burt,  29  L.  J. 
193,  P.  &  M.  Cas. 

The  prisoner  was  convicted,  but  admitted  to  bail, 
subject  to  the  opinion  of  the  court  on  the  question 
of  law.  T.  B.  Biles. 

■ 

No  counsel  appeared  for  the  prisoner. 

(a)  In  that  case  a  woman,  while  hor  buRband  was  alive, 
married  with  the  widower  of  her  deceased  sister,  and  it  was 
held  higaroy,  though  by  the  •>  &  6  Will  4,  c.  M,  anch  a  mar- 
riage  ia  declared  to  be  null  and  void  to  ailintents  and  pur- 

pOMft. 


The4Geo.  4,  c  76,  s.  9: 

And  that  whenerer  a  marrti^^  shall  not  be  had  within 
three  montha  after  the  complete  pablleation  of  baana,  no 
minister  shall  proceed  to  the  HolemnieaUon  of  the  same  until 
the  banns  shall  have  been  republished  on  three  »4^veral  Sun- 
days in  the  form  and  manner  prescribed  in  this  Act,  unless 
by  licence  duly  obtained  according  to  the  provisions  of  this 
Aot.  • 

Sect.  22 : 

Provided  always,  that  if  any  peraona  shall  koowini^ly  aJid 
wilfully  intermarry  In  any  other  place  than  a  chnroh  or  such 
pabUc  chapel  wherein  banos  may  be  lawfully  published 
unless  by  special  licence  as  aforesaid,  or  shall  knowingly  and 
wilfully  intermarry  without  due  publication  of  banos  or 
licence  from  a  person  or  persons  having  authority  to  grant 
the  same,  first  had  and  obtained,  or  shall  knowingly  and  wil- 
fully consent  to  or  acquiesce  in  the  solemnisation  of  such 
marriage  by  any  person  not  being  in  holy  orders,  the  mar- 
riages of  such  persons  shall  be  null  and  void  to  all  intents  and 
porpoaee  whateoever. 

W.  C,  Russell  for  the  prosecution. — The  conviction 
was  right  First,  the  second  marriage  was  in  time. 
Secondly,  if  it  was  not,  the  marriage  is  not  thereby 
invalidated.  Thirdly',  although  the  second  marriage 
may  be  void,  yet  it  may  be  the  subject  of  bigamy,  l^e 
9th  section  of  the  Act  only  says  that  no  minister 
shall  proceed  to  solemnise  a  marriage  unless  within 
three  months  from  the  complete  publication  of  the 
banns.  [Byles,  J. — That  section  must  be  read  in 
connection  with  sect.  22,  which  says  that  if  any 
persons  shall  knowingly  and  wilfully  intermarry 
without  due  publication  of  banns,  the  marriages  of 
such  persons  shall  be  null  and  void.  Mahtin,  B. — 
Sect.  9  is  directory  only ;  and  Under  sect.  22  the 
persons  must  knowingly  and  wilfully  intermarry 
with  knowledge  tliat  no  due  publication  of  the 
banns  has  taJcen  place.]  That  has  been  so  held  in 
Rex  V.  Wroxton,  4  B.  &  Ad.  640. 

Kelly,  C.  B. — ^Tbe  case  does  not  find  that  the 
parties  have  wilfully  intermarried  with  knowledge 
that  no  due  publication  oi  the  banns  has  taken  place, 
we  may  therefore  relieve  you  from  further  arguing 
the  case. 

The  rest  of  the  Court  concurring, 

Conviction  affirtned 

[See  Reg,  v.  Fanning,  Ir.  Jur.  Bep.,  July  15  and 
Aug.  1,  1866;  10  Cox  C.  C.  411.] 


Rbo.  v.  Nicholls. 

Cfpmal  knowledge  of  girl  under  eleven  years  ofage-^ 

Evidence  of  age, 

A  mother  stated  that  a  child  was  ten  years  old  last 
March,  but  on  cross-examination  her  evidence  as  to 
the  knowledge  of  her  children's  ages  seemed  by  no 
means  clear'.  The  evidence^  though  objected  to  as  too 
unsatisfactory  to  leave  to  the  jury  on  a  charge  of  car- 
nallu  knowing  and  abusing  a  gtrl  under  the  age  of 
twelve,  was  submitted  to  the  jury  ^  who  found  that  the 
girl  was  under  twelve,  and  convicted  the  vrisoner  oj 
the  cliarge: 

Held,  that  the  conviction  must  be  affirmed. 

Case  reserved  for  the  opinion  of  this  Court  at  the 
Kent  Sessions. 

The  prisoner  was  indicted  for  that  he  did  untaw- 
fully  attempt  to  carnally  know  and  abuse  a  certain 
girl  named  Rosaline  Strood,  she  being  mider the  aare 
of  twelve  years,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  &c. 

The  evidence  as  to  age  wa«»  as  follows : — 

Susan  Strood  said  her  daughter  was  ten  years  of 
age  last  March  (i.c.  1800).  On  cross-examination 
she  said  that  she  neither  knew  the  year  of  her 
daughter's  birth  nor  the  month.  She  also  said  she 
could  neither  read  nor  write ;  that  she  had  had  four 
children  bom  after  the  birth  of  the  prosecutrix,  and 
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that  her  joongest  cUld  was  eight  yean  old  now. 
She  subsequently  said  that  she  had  only  one  child 
bom  after  the  birth  of  the  prosecutrix. 

Mary  Ann  Strood,  ihe  elder  sister  of  the  prosecu- 
trix, said  that  her  sister  was  ten  years  old  on  the 
2nd  Sept.  1866;  but  on  cross-examination  said 
that  she^new  that  only  from  the  Bible,  and  that 
the  entry  in  the  Bible  had  not  been  made  by  her  but 
by  her  father. 

The  Bible  was  not  put  in  eyidence,  nor  was  the 
father  examined,  or  any  register  of  the  birth  of  the 
prosecutrix  produced. 

Kibtojif  counsel  for  the  prisoner,  contended  that 
there  was  no  evidence  to  go  to  the  jury.  The  Chair- 
man would  not  stop  the  case,  but  xeserred  the 
point. 

The  jury  found  that  the  child  was  under  twelve 
years  of  age,  and  returned  a  verdict  of  guilty. 

The  point  reserved  was,  whether  there  was  any 
evidence  to  go  to  the  jury  that  the  girl  was  under 
twelve  years  of  age. 

J.  Digly  for  the  prisoner. — ^There  was  no  such 
reliable  evidence  as  to  the  girl's  age  as  ought  to  have 
been  left  to  the  jury,  for  although  the  mother  in  her 
examination  in  chid  said  her  daughter  was  ten  years 
of  age,  yet  her  cross-examination  showed  that  she 
knew  nothing  certain  about  it.  [Martin,  B. — The 
only  question  is,  whether  there  was  any  satisfactory 
evidence  to  go  to  the  jury  as  to  the  girl's  age ;  and 
surely  when  a  mother  says  that  her  child  was  ten 

gars  old  last  March  that  was  some  evidence? 
ILLT,  C.B. — Your  argument  might  be  of  some 
avail  on  a  motion  for  a  new  trial  if  this  court  had 
the  power  to  entertain  it.]  The  case  of  Rog,  v.  Dcaf^ 
9C.  &P.  722,  was  cited. 

BarriAo^  for  the  prosecution,  was  not  called  upon 

Kellt,  C.  B. — ^We  are  all  of  opinion  that  there 
was  some  evidence  as  to  the  age  of  the  girl,  and  the 
'  conviction  must  be  afiSrmed. 

Ccwoiciion  affrmud. 


KIBL  PBTUB. 


Reported  by  Jobv  Knraiioxv  and  John  Shobtt,  Esqra., 
Banliten-at-Law. 


COUBT  OF  QUEEN'S  BENCH. 

Wednesdojf,  May  15, 1867. 

(Before  Meixor,  J.  and  a  Common  Jury.) 

BOTD  V,  PROFAZE. 

DisireM — Peaceable  possession — Be-entry, 

Although  in  levying  a  distress,  tchen  a  person  has  once 
obtained  peaceable  possession  of  the  premises,  and 
been  forcibly  put  out  of  them,  he  may  kgaUy  break 
open  a  door  or  window  for  the  purpose  of  regaining 
possession ;  yet  when  a  person  has  merely  got  nis  foot 
and  arm  betioeen  the  door  and  ihe  lintel,  or  by  putting 
a  pair  of  shears  between  the  door  and  the  lintel  has 
prevented  its  being  dosed,  this  is  not  a  ** possession  " 
such  as  will  entitle  him  to  break  open  a  door  or 
window  for  the  purpose  of  gaining  acbnission  to  the 
house.  And  therefore  a  distress  made  under  such 
circumstances  is  ilkgal  ab  initio. 

Declaration. — ^First  count  in  trespass  for  entering 
pit's  premises  and  filling  up  a  hole,  and  throwing 
rubbish  over  pit's  garden. 

Second  count,  for  breaking  and  entering  pit's 
bouse. 

Third  count,  assault,  &c. 


Pleas :  To  first  count :  1.  Not  guilty.  2.  That  deft, 
was  possessed  of  a  certain  wall,  and  had  a  right  to 
enter  on  the  pit's  land  for  the  purpose  of  repairing 
the  wall,  and  that  he  did  what  was  compUuned  ^ 
in  the  exercise  of  such  right 

To  second  count,  that  there  was  rent  due,  and 
that  deft,  went  for  the  purpose  of  levying  a  distress 
for  such  rent,  &c. 

To  third  count :  1.  Not  guilty.  2.  That  the  pit. 
first  assaulted  the  deft,  and  that  he  (the  deft)  there- 
upon did  what  was  complained  of  in  self-defence. 

This  was  an  action  brought  to  recover  damages 
from  the  deft  for  breaking  and  entering  the  pit's 
house  for  the  pu^x)se  of  levying  a  distress  for  rent 
in  arrear,  and  for  illegal  proceedings  in  doing  so, 
under  the  following  circumstances : — 

The  pit  Mr.  Boyd  had  at  one  time  been  Assistant 
Registrar-General  of  Seamen,  and  some  time  ago 
he  became  tenant  to  the  deft  of  a  house  and  garden 
called  Inverness-villa,  the  Grove,  Hammersmith. 
The  deft  carried  on  the  business  of  a  watchmaker 
in  Bond-street,  and  resided  in  the  adjoining  vilbt 
The  pit.  had  not  been  long  in  the  house  before 
differences  began  to  arise  between  his  family  and 
that  of  the  deft,  and  these  disputes  had  it  appeared 

fone  on  increasing  till  the  present  action  arose.  In 
anuary  last  the  pit  dug  a  pit  in  his  garden  ci  a 
considerable  size  (sbmewhere  about  six  feet  wide 
and  eight  feet  in  dei^th),  from  which  he  took  grav^ 
and  sand,  so  near  the  garden  wall  as  in  the  def t's 
belief  to  endanger  thb  walL  The  deft  remonstemted 
with  the  pit  on  ihe  subject,  upon  which  an  alter- 
cation took  place  betWeen  the  parties,  ending  in  an 
assault.  This  result^  in  cross-summonses  being 
taken  out,  both  parties  had  to  go  before  a  magis- 
trate, and  he  on  the  hearing  bound  over  one  of  the 
pit's  sons  and  the  ddf t  and  his  man  to  keep  the 
peace  towards  each  other.  Subsequently  in  the 
month  of  February,  the  plt.'s  rent  being  two  quarters 
in  anear,  the  deft  endeavoured  to  distrain  for  it, 
but  was  unable  to  accomplish  it  for  some  time,  and 
ultimately  he  and  his  men  got  over  the  wall  of  the 
garden,  broke  open  a  pane  of  glass  in  the  kitchen 
window,  and  made  a  forcible  entrance.  There  he 
remained  for  some  days,  using  very  abusive  lan- 
guage to  the  pit  and  his  family,  and  the  distress 
was  at  last  paid  out  and  the  deft,  left 

The  deft's  case  was  a  complete  denial  of  all  that 
the  pit  alleged.  In  his  evidence  he  stated  that 
before  putting  in  the  distress  he  had  set  two  men  to 
watch  the  house  for  some  time,  one  in  front  of  it 
and  the  other  behind.  One  day  he  saw  the  pit's 
son  get  over  the  wall  into  a  field,  and  believing  the 
pit  had  made  it  a  thoroughfare  for  leaving  and 
entering  the  house,  he  (the  deft)  got  over  the  wall, 
and  on  lifting  the  latch  of  the  washhouse  door  got 
in.  The  servants  then  came  and  endeavoured  to 
turn  him  out,  and  squeezed  him  between  the  door 
and  the  door-post  by  placing  a  table  between  the 
the  door  and  the  copper ;  but  by  using  a  pair  of 
shears  which  were  lying  near  he  succeeded  in 
pressing  them  between  the  door  and  the  post^  snd 
thus  kept  it  open,  and  he  then  admitted  the  brokers. 
He  then  sat  on  the  sill  of  the  washhouse  window 
and  broke  a  pane  of  glass  in  the  kitchen  window, 
which  they  opened,  and  they  then  entered  thehooie 
by  stepping  from  the  sill  of  one  window  to  the 
other.  He  contended  that  he  did  not  go  into  the 
open  air,  or  leave  the  dwelling-house,  by  getting 
in  at  the  kitchen  window,  because  the  space  between 
the  two  was  covefed  over  with  glass,  and  thus  it 
was  all  part  of  it  (the  dwelling-house). 

The  pit's  witnesses,  on  the  other  hand,  denied 
that  the  deft  had  ever  got  into  the  washhouse  at  all 
by  the  door,  and  alle^d  that  when  deft  and  bis 
men  came  over  the  widl  and  were  unable  to  get  in 
by  the  door,  deft  then  broke  a  pane  of  glass  in  the 
window,  put  his  hand  in  and  drew  back  the  bolt  of  the 
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door,  and  then  let  in  the  men,  who  took  possession 
of  the  house  and  goods. 

Pearce  (^E.  T.  Smith  with  him),  on  the  part  of  the 
deft^  wanted  to  make  out  that  the  deft,  hy  getting 
his  foot  and  his  arm  within  the  door,  had  got  into 
<* possession"  so  as  to  entitle  him  to  break  the 
window  for  the  purpose  of  getting  into  the  house. 

Sir  G,  Honvman,  Q.  C.  {Mclntifre  with  him),  for 
the  pit.,  said  he  belieTed  the  cases  went  to  this 
extent,  that  the  person  distraining  must  haye  got 
peaceable  possession  in  the  first  instance,  and  then 
if  turned  out  hy  force  he  might  break  open  a  door 
or  window  to  regain  admission ;  but  Lf  he  went  out 
of  his  own  accord  he  could  not  do  so. 

Mbllob,  J.— If  you  are  once  peaceably  in  posses- 
sion, and  are  forced  out  by  the  tenant,  you  may 
force  open  even  an  outer  door  to  get  in  again ;  but 
you  cannot  do  this  if  you  leave  voluntarily.  Merely 
putting  your  foot  in  the  door,  or  putting  a  pair  of 
shears  in  to  prevent  its  being  clos^,  will  not  con- 
stitute a  ''  possession  "  in  that  sense — i.e.,  in  the 
sense  of  a  i>eaceable  possession.  To  be  so,  you 
must  get  in  by  the  ordinary  means,  as  by  raising 
the  latch,  turning  the  key  in  tlie  door,  or  if  the 
window  be  open  you  may  get  in  by  that,  but  you  must 
not  break  it  or  lift  it  up. 

Verdict  for  the  pU^  damages  lOOil 

Attorneys  for  the  pit,  Cowrtenay  and  Croome. 

Attorney  for  the  deft.,  T.  Taylor, 


Kftssl  Term  Smmas  at  Guildhall. 

Saturday,  May  18,  1867. 

(Before  Mbllob,  J.  and  a  Common  Jury.) 

WsTZLAB  V.  Zachariah. 

MaHcious  proaecutian — Evidence — CoUtUeral  matters. 

In  an  action  for  a  malicious  prosecution  and  false  im- 
prisomnent: 

Held,  thai  thepU,  could  not  give  in  evidence  what  the 
magistrate  had  said  on  his  (pU.*s)  discharge,  as  if 
unfavourable  to  the  pit,  he  haa  no  power  of  rq>fying 
to  it  : 

Seldalso,  that  the  deft,  could  not  give  evidence  of  mat- 
ters ctikUeral  to  that  which  was  the  subject  of  the 
action^  with  a  view  of  showing  what  was  passing  in 
his  mind  at  the  time  of  his  doing  the  act  complained 
of 

Declaration,  alleged,  in  first  count,  that  the  deft, 
falsely  and  maliciously,  and  without  probable  cause, 
charged  the  pit.  with  having  obtained  goods  by 
false  pretences,  &c.,  and  caused  him  to  be  taken 
before  a  magistrate  on  a  warrant,  and  caused  him 
to  be  imprisoned,  and  that  the  magistrate  having 
heard  the  charge  dismissed  it,  &c.,  &c.  In  the 
second  count  in  trespass,  it  alleged  that  the  deft, 
assaulted  the  pit.,  and  gave  him  into  the  custody 
of  a  policeman,  and  compeUed  him  to  go  to  a  police- 
station,  and  caused  him  to  be  imprisoned,  &c.,  &c. 

Plea,  not  guilty. 

The  pit.  in  this  action  was  a  German  Jew,  a  dealer 
in  jewellery,  and  the  deft,  who  was  also  a  Jew, 
carried  on  business  as  a  jeweller  in  the  Edgware- 
road,  London,  and  the  action  was  brought  to  recover 
damages  for  having  given  pit.  into  custody  on  a 
charge  of  having  obtained  some  jewellery  from  the 
deft,  by  false  pretences.  The  parties  to  the  action 
had,  it  appeared,  been  on  intimate  terms,  and  the 
deft,  had  also  purchased  goods  from  the  pit.,  who 
purchased  jewellery  at  Birmingham,  and  travelled 


about  with  it  on  his  own  account.  The  pit  had 
become  acquainted  with  a  person  named  Langton, 
whom  he  had  met  at  different  hotels  in  the  course 
of  his  travels,  and  who  represented  himself  to  be  a 
commercial  traveller  from  Messrs.  Andrada's  ostrich- 
feather  house,  in  Wood-street,  Cheapside.  In  the 
month  of  Aug.  1866  this  Langton  went  to  the  deft's 
shop  and  purchased  jewellery  to  the  amount  of  29^1^ 
in  payment  of  whidi  he  tendered  a  cheque.  Pit 
happening  to  call  at  def  t's  shop  at  the  same  time^ 
and  finding  them  in  the  act  of  dealing,  he  left,  and 
returned  some  little  time  afterwards.  Deft  men- 
tioned the  matter  to  him,  when  he  told  him  about 
his  knowing  Langton,  and  on  learning  that  a  cheque 
had  been  given  for  the  amount,  pit.  (as  he  alleged) 
advised  ddPt  to  make  inquiries,  but  he  failed  to  do 
so,  and  subsequently  the  cheque  was  dishonoured, 
and  found  to  be  a  forgery.  Pit  and  deft,  still  con- 
tinued friends,  and  they  afterwards  discovered  that 
the  goods  obtained  by  Langton  had  been  pledged. 
The  deft  took  the  property  out  of  pawn  for  15£, 
and  some  pressure  was  then  put  upon  the  pit.  to  pay 
that  amount  on  the  ground  of  his  intimacy  wita 
Langton,  and  that  it  had  been  through  him  that 
the  goods  had  been  parted  with,  but  he  refused  to 
pay  it 

On  the  8th  Sept.  deft  laid  an  information  before 
one  of  the  police  magistrates,  on  which  a  warrant  was 
granted  for  the  apprehension  of  the  pit.,  on  a  charge 
of  having  conspired  with  Langton  to  obtain  the 
goods  by  false  pretences.  The  pit.  continued  to  call 
at  the  deft's  shop,  but  nothing  was  said  about  the 
warrant  Deft  in  the  meantime  repeatedly  applied 
to  the  pit  to  pay  the  money,  but  he  refused,  and  on 
the  17ui  Sept  he  was  taken  into  custody  under  the 
warrantand  on  the  18th  he  was  taken  to  the  Manr- 
lebone  J?olice  Court  before  Mr.  Paget,  when  Mr. 
Lewis,  solicitor,  attended  for  the  deft.,  and  pressed 
the  charge.  Pit.  was  remanded  on  three  several 
occasions,  and  ultimately  Mr.  Mansfield  dismissed 
the  case,  and  the  pit  was  set  at  liberty  without  a 
stain  upon  his  character.  He  then  commenced  the 
present  action  to  vindicate  his  character. 

The  pit.  was  called  and  gave  evidence  in  support 
of  the  above,  and  was  then  cross-examined  at  great 
length  as  to  his  dealings  with  the  deft,  and  his 
connection  with  Langton,  and  stated  that  he  had 
never  seen  Langton  smce  the  transaction  with  def t, 
and  that  he  did  not  know  where  he  was  to  be 
found. 

H,  James,  for  the  pit,  in  re-examination,  asked 
whether,  on  the  fourth  examination  before  the 
magistrate,  he  was  not  discharged,  and  whether  the 
magistrate  did  not  then  make  some  observation  about 
the  case? 

Witness. — He  did. 

M,  Jamss.— What  did  he  say  ? 

Powell,  Q.  C.  (Bu<7er  Righ^  with  him)  for  the  deft, 
objected  to  its  being  received,  as  the  magistrate 
who  discharged  the  ^t.  was  not  the  one  who  had 
heard  the  evidence  on  the  previous  examinations. 

E,  James  said  it  was  part  of  the  proceedings  before 
the  nuigistrate. 

Mellor,  J.  thought  he  had  better  not  tell  the 
jury  what  the  magistrate  said  on  the  occasion  of 
Ids  discharge.  He  did  not  think  it  could  be 
evidence  in  the  case.  Thev  were  not  to  be  governed 
by  the  magistrate,  and  what  he  might  say  or  think 
did  not  at  all  signify.  He  did  not  see  how  what  he 
said  could  be  used  as  evidence,  as  it  was  a  mere 
statement  to  which  the  prisoner  had  no  means  of 
replying,  suppose  it  should  be  against  him.  He 
was  aware  that  such  statements  had  been  admitted 
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on  one  or  two  occasions,  but  he  did  not  see  how  these 
statements  could  be  evidence,  seeing  that  a  prisoner 
had  no  right  to  say  anything  in  reply  to  them. 

The  deft.'8  case  was,  that  he  was  reasonably 
justified  in  giving  the  pit.  into  custody ;  and  in 
his  eridence  contradicted  the  pit.  in  all  the  main 
points  of  his  case.  He  stated  that  when  Langton 
selected  the  goods  he  (deft.)  appealed  to  the  pit., 
and  he  stated  that  he  had  known  Langton  for  years, 
that  his  cheques  were  good  for  any  amount,  and  that 
he  had  had  many  of  them  and  they  had  all  been 
paid.  He  had  mentioned  Langton's  name  before  the 
latter  called  and  made  the  purchase,  and  when  he 
did  call  h6  said  he  had  appointed  to  meet  the  pit. 
there.  Langton  and  the  pit.  shook  hands  on  meeting, 
and  they  both  left  the  shop  together.  The  deft,  was 
then  asked  as  to  something  that  took  place  some 
time  before  the  transaction  in  question,  but  it  was 
objected  to  as  not  being  part  of  the  present  case. 

Powelly  Q.C.  said  he  could  appreciate  his  friend's 
objection  ;  but  he  only  introduced  it  to  be  used  for 
tlie  purpose  of  showing  what  was  passing  in  the 
d«ft.'s  mind  at  the  time  he  obtained  the  warrant, 
when  taken  together  with  the  subsequent  transac- 
tion. 

Mellor,  J. — You  cannot  give  evidence  of  collateral 
matters  to  show  what  was  passing  in  the  mind  of  a 
deft.,  in  order  to  show  that  he  had  reasonable  and 
probable  cause  for  giving  a  man  into  custody,  but 
n>ust  confine  yourself  to  matters  contained  in  the 
issue.    You  had  better  not  go  beyond  that. 

Verdict /or  the  ph.,  daanagea  one  fnarthhff. 

Attorney  for  the  pit.,  Michael. 

Attorney  for  the  deft.,  E.  Lewis. 


COTHEtT  OF  aXTEEN'S  BENCH. 

Reported  by  T.  W.  SArxDBBS  and  C.  W.  LorxsT,  £9(K3>i 

BRiTiftorB-at-^atr. 

Monday,  April  29,  1867; 

Rso.    V.    RUSSXLL. 

C%r/t  of  the  peace^Miademeaninff  himseif  in  his  office 
— Dismissal — Quo  warranto — 1  Will.  §•  M.c.21,8,  6. 

The   quarter   sessions   ordered  that   a  lump    ^um    oj 
169?.  IC5.  Gd.,    the  costs  of  their  attorney  in  and 
about  sotne  litigation,  should  be  paid^  and  thereupon  it 
was  the  duty  of  the  clerk  of  the  peace  to  have  entered 
and  recorded  such  order,  and  have  reported  the  scune  to 
the  county  treasurer  for  payment.     That  functionary, 
however,  believing  that  he  ought  to  have  the  items  of 
the  bill  of  costs,  wrote  to  the  chairman  of  the  quarter 
sessions  upon   the  subject,  statfng   his  objections  to 
recording  the  order.    In  reply  he  was  told  that  the 
order  was  regular,  and  he  was  to  record  it.    He  there- 
upon again  wrote,  stating  that^  for  the  reasons  given 
in  his  former  letter,  he  should  consider  that  he  was 
acting  contrary  to  his  duty  if  he  recorded  the  order, 
and   therefore  he  must  decline  to  do  so,  but  would 
report  to  the  court.     He  accordingly  reported  to  the 
next  sessions  his  reasons  for  refusing  to  record  the 
order,  and  for  holding  it  to  be  illegal.     After  soim 
discussion,  the   chairman  said    to  thi  clerk  of  the 
peace,    "  1  understand  you  stilt  refuse  to  enter    the 
order'?**  to  which  he  replied,  "  Yes,**    After  this  tlie 
'  matter  was  referred  to  the  finance  committee,  to  take 
what  steps  they  thought  proper.    Proceedings  were  then 
taken  against  him  under  the  1  Will.  ^-  if.  c,  21,  s.  G,for 
a  misdemeanor  in  his  office,  in  contunuuiiousty  refusing 
to  record  the  order.     The  case  was  heard  in  'due  form, 
and  in  the  result  the  clerk  of  the  jyeace  was  dismissed 
from  his  office,  and  subsequently  Mr.  Russell  was 


appointed  thereto.  Upon  a  rule  for  a  quo  warranto 
information  against  Mr.  Russell  for  exercising  the 
office : 

Held,  by  Cockbum,  C.  J.  and  Shee,  J.  (^Blackburn,  J. 
dissentiente),  that  there  was  no  such  refusal  on  the  part 
of  the  clerk  of  the  peace  as  amounted  to  misdemeanimf 
himself  in  his  office  within  the  meaning  of  the 
1  Will.  S^' M.  c.  21,  s.  6. 

This  was  a  rule  obtained  at  the  instance  of  lilr 
H.  A.  Wildes  calling  upon  Mr.  Francis  Bussell  to 
show  cause  why  a  quo  warranto  information  should 
not  be  filed  against  him  for  exercising  the  oiBce  of 
Clerk  of  the  Peace  for  the  county  of  Kent. 

It  appeared  that  for  many  years  Mr.  H.  A.  Wilder 
had  held  the  office  of  Clerk  of  the  Peace  for  Kent, 
and  that  a  dispute  having  arisen  between  him  and 
the  justices  relative  to  some  fees  which  he  claimed, 
legal  proceedings  were  taken  by  him  to  enforce  faia 
claim.  The  justices  hereupon  resisted  the  pro- 
ceedings, and  for  that  purpose  engaged  the^ervices 
of  an  attorney.  This  gentleman  afterwards  delivered 
his  bill  to  the  justices,  which  was  referred  to  a  com- 
mittee, who,  thinking  that  under  all  the  circum- 
stances it  was  not  desirable  that  Mr.  Wildes  should 
see  the  items,  reported  to  the  quarter  sessions  upon 
the  subject,  and  recommended  that  a  lump  sum  of 
169/L  1 6s.  6dL  should  be  paid  to  such  attorney.  The 
sessions  thereupon  made  an  order  for  payment,  apoa 
which  it  would  have  been  the  duty  of  the  clerk  of 
the  peace  to  have  entered  and  recorded  it,  and  have 
reported  tiie  order  for  payment  by  the  county 
treasurer.  This  Mr.  Wildes  refused  to  do,  upon  the 
ground  that  he  ought  to  see  the  items,  and  that  the 
full  bill  ought  to  be  filed  that  the  inhabitants  of  the 
county  might  have  an  opportunity  of  inspecting  it, 
and  in  a  letter  which  he  addressed  upon  the  subject 
to  Lord  Romney,  the  Chairman  of  the  Quarter 
Sessions,  he  fully  entered  into  his  objections.  Here- 
upon Lord  Romney's  attorney  wrote  to  Mr.  Wildes, 
by  Lord  Romney's  direction,  that  the  order  was 
regular,  and  that  he  "  was  required  to  record  it" 
To  this  he  replied,  '<  that,  for  the  reasons  stated  in  my 
former  letter,  I  shall  consider  I  am  acting  contrary 
I  to  my  duty  fif  I  record  the  order ;  and  therefore  I 
must  decline  to  do  so,  but  I  shall  report  to  the  court.'*" 
Accordingly,  at  the  next  Courted  Quarter  SessioM 
in  March  I860,  Mr.  Wildes  preseiited  an  dabwate 
report  to  the  court  representing  his  reasons  for 
having  refused  to  record  the  order,  and  for  holding 
the  order  to  be  illegal,  which  resolved  themselves 
into  tills— that  the  items  of  the  bill  had  pot  beefl 
disclosed  in  the  order  or  in  the  bill  on  which  it  pro- 
ceeded, but  that  there  was  merely  a  short  note  of 
its  amount,  the  effect  of  which  he  insisted  was  to 
contravene  the  provisions  of  the  statutes  as  to 
county  expenditure,  and  deprive  the  ratepayers  of 
their  power  of  examination  and  control  over  the 
expenditure.    The  letter  concluded  in  these  terms : 

For  these  reasona  I  consider  that  in  my  capacity  of  clerk  of 
the  peace,  as  a  renponsiMe  poblie  officer  and  a  componeat 
part  of  this  court,  I  sboold  he  aettag  contrary  lo  my  duty  if  I 
were  by  any  act  of  acquieseeaoe  to  be  instrumental  in  givi°8 
effect  to  an  order  BO  clearly  illegal  .  .  I  sabmlt  that  I  have 
taken  the  only  oonrse  I  eonld  l^pdly  ha^e  adopted  in  brioging 
before  the  court  for  tlieir  serioos  coneUsratloa  a  Mibjeet  of  ao 
much  importance  as  affecting  the  propriely  and  legality  of 
the  proceedings  of  this  court,  and  the  legal  appropriation  ^f 
the  county  funds. 

Upon  this  report  being  read,  the  chairman,  Lord 
Romney,  said  there  was  a  distinction  between  diis 
case  and  ethers,  as  the  bill  arose  out  of  a  litigation 
between  the  magistrates  and  Mr.  Wildes  himself, 
and  therefore,  in  that  peculiar  case,  it  was  not 
proper  that  he  should  have  the  bill  before  him ;  and 
then  his  Lordship  said  to  Mr.  Wildes,  "  I  undewUnd 
you  still  refus*  to  enter  the  order?"  to  which  Mr. 
Wildes  reified,  "Yes."  It  was  then  proposed  to 
refer  it  to  the  finance  committee  to  take  such  mea- 
sures as  they  might  think  proper  with  respect  to 
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the  refusal  of  the  clerk  of  the  peace  to  enter  the 
order.    Upon  this  one  of  the  magistrates  said  he 
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wished  to  give  Mr.  Wildes  one  more  opportunity  of 
carrying  out  the  order.  Upon  this  the  chairman, 
Lord  Roniney,  said,  **  He  has  had  since  January  to 
consider  it,  and  it  would  be  treating  him  as  a  child 
to  suf^se  that  he  is  going  to  turn  round  now.'' 
Mr.  Hugessen  then  said  it  was  a  serious  thing  for  a 
clerk  of  the  peace  to  refuse  to  record  an  onler  of 
the  court,  and  asked  if  there  was  anything  less 
public  in  the  matter  of  this  bill  than  in  any  other, 
to  which  the  chairman  answered,  "  The  only  differ- 
ence is  this,  that  in  ordinary  cases  the  items  are 
laid  before  the  court,  and  that  in  this  instance  it 
was  all  in  a  lump  sum."  Mr.  Hngessen  then  said, 
*^But  supposing  any  ratepayer  were  to  wish  to 
obtain  a  sight  of  the  bill,  would  he  be  precluded 
from  examining  the  details  ?"  Lord  Romney  said, 
in  answer  to  this,  ''  I  believe  that,  in  the  memory 
of  man,  no  such  thing  has  ever  taken  place."  After 
this  the  motion  wss  put  and  carried  to  refer  the 
matter  to  the  finance  committee.  The  county 
treasurer  then  wrote  to  Mr.  Wildes  requiring  the 
order  for  the  payment  of  the  bill ;  to  which  on  the 
21fth  March  1865  he  replied  in  writing,  in  these 
terms : 

I  have  already  reported  to  fhe  court  that  I  hare  declined 
treattniT  that  order  as  valid,  on  the  ground  of  its  illegality,  and 
cooseouentiy  cannot  gire  a  oertiflcate  of  an  ordier  which  I  con- 
aider  aoes  not  legally  exist 

After  this,  however,  another  letter  was  written 
by  Mr.  Wildes,  proposing  a  form  of  the  order  which 
he  was  prepared  to  record  ;  but  to  this  Lord  Rom- 
ney directed  a  reply  to  the  effect  that  he  could  not 
enter  into  any  discussion  of  that  nature.    In  point 
of  fact  the  applicant  did  not  record  tiie  order.  Upon 
this  the  finance  committee,  having  considered  the 
case,  came  to  a  conclusion  that  a  proceeding  should 
he  instituted  before  the  Judicial  Court  of  Quarter 
Sessions  for  the  dismissal  of  the  derk  of  the  peace, 
on  the  ground  of  his  having  misdemeaned  himself  in 
lus   office,  under  the  statute  (1  Will.  &  M.  c.  21) 
giring  the  court  power  to  dismiss  him  on  such 
ground.    The  committee  in  their  report  stated  that 
they  fully  acknowledged   there  was  nothing  im- 
proper in  the  clerk  of  the  peace  calling  the  attention 
of  the  court  to  anything  he  deemed  objectionable  in 
any  order  of  theirs,  and  submitting  his  objections 
to  their  judgment,  but  that  they  considered  the 
clerk  of  the  peace  had  gone  far  beyond  this  on  the 
{MTOscnt  occasion,  and  had,  after  his  reasons  had  been 
Ifid  before  them,  and  after  they  had  adhered  to  their 
order,  still  refused  to  record  it,  and  that  this  was 
aa  act  of  contumacious  disobedience  which  rendered 
it  impossible  that  he  should  remain  in  his  office. 
On  the  25th  May  1865  the  case  came  judicially 
and  regularly  before  the  Court  of  Quarter  Sessions, 
under   the   judicial  chairman    of  the  court,  Mr. 
Gathome  Hardy,  and  evidence  oral  and  documen- 
tsry  was  gone  into.    There  was  a  formal  charge 
against  Mr.  Wildes,  that  by  wilfully  and  contuma- 
ciously refusing  to  record  an  order  of  quarter  ses- 
sions he  had   misdemeaned  himself  in  his  office. 
Upon  this  charge  counsel  were  heard  and  evidence 
taken  on  oath,  and  a  shorthand  writer's  note  of  what 
had  taken  place  at  the  former  court  was  read  in  evi- 
(Vcnce  to  prove  the  refusal.  Itshculd  be  stated  that  on 
the  present  occasion  the  oral  evidence  taken  was  read 
from  a  shorthand  note,  and  all  the  documents  were  put 
ia.    From  theso  notes  it  appeared  that  on  that  (the 
former)  occasion  the  chairman,  Lord  Romney,  had 
said  to  Bfr.  Wildes,  **  I  understand  you  still  refuse 
to  enter  that  order?"  to  whkh  he  replied  ''Yes.** 
The  documentary  evidence  consisted  chiefly  of  the 
letters  wluch  had  passed,  and  of  wMoh  the  sub- 
stance has  already  beea  given.    After  a  full  hearing 
the  court  came  to  the  conclusion  that  nr.  Wildes 
had  "  miideawMed  himself  ia  hi«  offloe  by  wUfoUy 


and  contumaciously  refusing  to  record  the  order  of 
the  court,"  and  Mr.  Wildes  was  accordingly  dismissed 
by  an  order  of  the  court.  This  was  on  the  25th 
May  1865,  and  on  the  8th  June  Mr.  Wildes  applied 
to  the  court  for  a  certiorari  to  remove  the  order  of 
dismissal  and  quash  it  as  made  without  jurisdic- 
tion, but  this  Court  refused  the  application.  Mr. 
Wildes  then  brought  an  action  in  the  Court  of 
C.  P.  against  Mr.  Russell  (who  in  the  meantime 
had  been  appointed  to  succeed  him)  to  recover  the 
fees  received,  in  order  to  test  the  legality  of  his  dis- 
missal. That  action  was  tried  before  Erie,  C.  J.,  who 
nonsuited  the  pit.,  being  of  opinion  that  the  matter  was 
within  the  jurisdiction  of  the  Court  of  Quarter  Ses- 
sions, and  therefore  that  their  order  was  conclusive. 
Then  Mr.  Wildes  applied  to  the  full  court  of  C.  P.  to 
set  aside  the  nonsuit,  and  the  case  was  fully  argued 
before  that  court,  who  delivered  an  elaborate  judg- 
ment, upholding  the  decision  of  the  Lord  Chief 
Justice,  on  the  ground  that  Mr.  Wildes  had  delibe- 
rately refused  to  record  the  order  and  had  put  him- 
self up  (as  Willes,  J.  expressed  it)  as  the  monitor  of 
his  masters ;  so  that  if  his  conduct  was  not  a  cause 
of  dismissal  the  court  could  not  cany  out  t^eir 
orders.  Then  Mr.  Wildes  obtained  the  present  rule 
for  a  quo  wammto  against  his  successor,  Mr.  Russell, 
on  the  ground  that  there  was  no  evidence  of  a  wilful 
and  contumacious  refusal  "  to  justify  the  Court  of 
Quarter  Sessions  in  the  order  of  dismissal." 

By  the  1  Will.  &  M.  c.  21,  s.  6,  it  is  enacted, 
with  reference  to  the  clerk  of  the  peace,  that, 

If  he  shall  misdemean  himself  in  his  ofBce.  and  a  complaint 
and  charge  in  writing  of  such  misdemeanor  shall  be  exhibited 
against  him  to  the  jostloeB  in  sessiooB,  the  said  justioes  may 
on  examination  and  dae  proof  thereof  openly  in  the  said 
sessionB  suspend  or  discharge  him  from  the  said  ofiQce,  &c. 

MelUish,  Q.  C,  Pollock,  Q.  C,  and  Archibald  showed 
cause,  and  contended  that,  as  the  question  had 
already  beoi  under  the  consideration  of  the  Court 
of  C.  P.,  this  court  would  in  its  discretion  not  permit 
the  subject  to  be  further  litigated  by  the  present 
application.  Also,  that  Mr.  Wildes  was  properly 
dismissed,  inasmuch  as  he  had  misdemeaned  himself 
by  refusing  to  record  the  order  of  the  quarter 
sessions : 

£z  parte  Bamsha^y  18  Q.  B.  178; 

Export^  Lemert,  4  B.  &  S.  582. 

J/.  Ckamhersy  Q.  C.  and  Gates  appeared  in  support 
of  the  rule,  and  argued  that  there  was  no  contuma- 
cious refusal  on  the  part  of  Mr.  Wildes  to  record  the 
order,  for  that  after  he  nfiade  his  report  to  the  court 
he  was  never  in  terms  directed  to  record  it. 

The  arguments  sufficiently  appear  from  the 
following  judgments :  — 

CocKBURM,  C.  J. — I  am  of  opinion  that  this 
rule  ought  to  be  made  absolute.  I  regret  that  we 
are  not  agreed  in  that  respect ;  but  I  do  not  think 
that  we  should,  the  facts  baving  been  so  thorougiUy 
discussed  and  the  principles  of  the  law  so  well 
understood,  gain  anything  by  taking  farther  time  to 
consider  our  judgment.  I  quite  agree  that  it  is 
entirely  for  the  Ck>urt  of  Quarter  Sessions  to  decide 
upon  the  question,  whether  the  clerk  of  the  peace, 
who  is  their  officer,  has  so  misdemeaned  himself  in 
his  office  that  he  ought  to  be  dismissed ;  and  if 
there  were  any  evidence  upon  which,  in  my  judg- 
ment, the  Court  of  Quarter  Sessions  could  reason- 
ably act,  or  could  have  acted  with  any  degree  of 
reason  or  justice  in  holding  Mr.  Wildes  to  have  been 
guilty  of  a  misdemeanor  in  his  office,  and  of  having 
contumaciously  refused  to  obey  an  order  of  sessions 
such  as  he  is  bound  to  obey,  I  should  certainly  not 
have  thought  that  this  court  ought  to  interfere  to 
question  the  exercise  of  that  authority.  But,  when 
all  the  circumstances  are  looked  at,  in  my  judgment, 
there  was  no  eTidoioo  of  such  a  refusal  as  could 
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amount  to  a  misdeineanor  on  the  part  of  Mr.  Wildes. 
The  suhject-matter  out  of  which  all  this  discussion 
has  arisen  wa«  a  certain  order  made  by  the  Court  of 
Quarter  Sessions  for  the  payment  of  a  particular 
bill  of  costs  amounting  to  169L ;  that  bill  had  been 
submitted,  as  I  understand,  to  the   finance  com- 
mittee, as  is  customary  with  all  bills  at  the  Court  of 
Quarter  Sessions,  to  be  paid ;   but  that  bill  had  not 
been  submitted  to  the  finance   committee  in  the 
usual  form— that  is,  with  details  that  would  enable 
may  person  or  persons  who  had  to  determine  whether 
the  bill  should  be  paid,  or  who  would  have  the  right 
afterwards  to  question   the  propriety  of  payment, 
to  judge  of  the  bill  by  seeing  the  detailed  items. 
Accordingly,  Mr.  Wildes,  as  clerk  of  the  peace, 
thinking  that  this  was  contrary  to  the  established 
practice  of  the  financial  department  of  the  quarter 
sessions,  and  being  advised  also  that  it  was  contrary 
to  Act  of  Parliament,  took  an   objection  to  this 
order,  and  though  the  order  had  been  made  by  the 
Court  of  Quarter  Sessions  in   the  usual  way,  he 
declined,    as    clerk    of   the  peace,    to    enter   it 
of   record,   which  it   would  have  been  his  dutj 
otherwise   to  do.     A   correspondence  takes  place 
between    him   and   Lord   Bomney,    who   is    the 
chairman  of  the  Court  of  Quarter  Sessions,  but 
who,  though  he  is  the  chairman  of  the  Court  of 
Quarter  Sessions,  is  not  the  Court  of  Quarter  Ses- 
sions itself.    Mr.  Wildes  details  his  reason  to  Lord 
Bomney  for  thinking  that  this  order  was  illegal 
and  invalid,  and  instead  of  pursuing  the  usual  couts^ 
of  entering  the  order  as  clerk  of  &e  peace,  he  said 
he  should  submit  his  objections  to  it  to  the  con- 
sideration of  the  next  Court  of  Quarter  Sessions. 
In  answer  to  this  letter,  Mr.  Wildes  is  called  on 
somewhat  peremptorily  by  his  lordship  through  his 
solicitor  to  fulfil  his  duty  in  entering  this  bill.  Mr. 
Wildes,  however,  does  not  act  upon  the  command 
of  Lord  Bomney,  but  he  submits  to  the  next  Court 
of  Quarter  Sessions  a  detailed  statement  of  the 
reasons  which  induced  him  to  object  to  the  validity 
of  the  bilL    Now,  if  in  that  letter  he  had  positively 
and  pereooptorily  refused  to  enter  Uie  order  of  the 
Court  of  Quarter  Sessions,  I  should  have  thought 
that  that  was  an  act  of  contumacy  on  his  part  for 
which  he  might  properly  be  dismissed.    But  that 
is  not  the  language  of  Uie  letter,  and  that  is  not 
the  construction,  I  think,  that  any  one  of  impartial 
and  candid  mind  could  possibly  put  upon  the  letter ; 
because  he  simply,  after  stating  his  reasons,  sub- 
mits those  reasons  to  the  consideration  of  the  court. 
I  think,  in  doing  what  he  did — ^in  making  this 
report  to  the  Court  of  Quarter  Sessions,  and  in  sub- 
mitting to  them  the  exception  which  it  occurred  to 
him  might  be  properly  taken  to  the  order,  he  being 
the  confidential  officer  of  the  Court  of  Quarter  Ses- 
sions and  called  on  to  assist  and  to  advise  it  in  its 
proceedings — ^was  doing  neither  more  nor  less  than, 
acting  undtr  a  sense  of  duty,  he  was  bound  to  do. 
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for  thinking  the  order  illegal^md  I  submit  those 


to  your  consideration,  and  I  say,  as  an  officer  of  the 
court,  I  think  I  should  be  acting  contrary  to  my  duty 
so  to  do,  and  I  think  that  would  be  doing  what  is 
contrary  to  my  duty,  namely,  to  enter  that  order  of 
record  until  I  have  from  the  court  anintunation." 
But  I  find  nothing  in  the  letter,  nor  in  what  passed 
between  Mr.  Wildes  and  the  court  on  the  occadoa 
of  the  13th  March,  in  which  Mr.  Wildes  does  any 
thing  more  than  submit  his  objections  to  the  con- 
sideration of  the  court,  asking  for  further  directioas 
and  orders  on  the  subject.  I  do  not  find  that  he 
any)7here  positively  and  peremptorily  refuses  to 
obey  their  will,  if  that  will  and  pleasure  is  further 
made  known.  Now,  then,  what  passes  ?  It  appears 
that  Mr.  Wildes  said  that  he  had  the  same  objection, 
and  declined  in  that  state  of  things  to  enter  the 
order.  The  magistrates  suggest,  *'  We  had  better 
take  further  time  to  consider ;"  upon  which^and  I 
cannot  but  regret  that  Lord  Bomney  should  have 
thought  that  was  the  right  course  to  take,  and  I 
cannot  help  thinking  that  an  old  officer  like  Mr. 
Wildes  might  have  been  treated  with  more  conside- 
ration--instaid  of  anything  being  said  to  indnoe 
Mr.  Wildes,  if  the  court  was  of  opinion  that  he  was 
contumaciously  disobeying  its  orders,  to  see  the  error 
of  the  course  he  was  pursuing  and  to  take  a  better, 
a  more  discreet  and  advised  course.  Lord  Bomney 
said,  ^*  No,  no,  what  is  the  use  of  asking  him  to  do 
that  ?  He  has  had  plenty  of  time  to  consider  of  it,  he 
will  not  stultify  himself,  and  it  would  be  treating 
him  like  a  child  to  ask  him  to  change  his  course  of 
conduct  upon  the  subject."  Bat  nowhere  through- 
out the  whole  course  of  that  discussion,  so  far  as  I 
have  read,  does  Lord  Bomney,  as  representing  the 
Court  of  Quarter  Sessions  then  sitting,  intimate  to 
Mr.  Wildes,  directly  or  indirectly,  that  they  over^ 
rule  his  exceptions  to  the  order,  and  call  on  him  as 
the  officer  of  the  court  to  enter  that  order.  On  the 
contrary,  the  resolution  that  is  proposed  while  Lord 
Bomney  is  6hairman,  and  adopted  by  the  court, 
is  drawn  up  afterwards  in  the  form  of  an 
order  that  the  matter  should  be  referred  to  tiie 
finance  committee  with  the  report  which  Mr. 
Wildes  had  made  to  the  Court  of  Quarter  Sessions. 
So  it  is  referred  to  the  court  to  consider  what  course 
shidl  be  taken  upon  the  refusal  of  Mr.  Wildes,  and, 
at  the  same  time,  that  the  report  made  by  Mr. 
Wildes  shall  be  referred  to  the  finance  committee. 
Now,  what  is  the  meaning  of  that  resolution  and 
order  of  the  Court  of  Quarter  Sessions  ?  Why,  if  the 
Court  of  Quarter  Sessions  had  determined  that  they 
should  abide  by  the  former  order  they  had  made, 
and  that  they  would  insist  on  obedience  upon  the 
part  of  their  officer  to  the  order  of  the  court,  and 
insist  on  his  entering  that  Order  of  record  in  the 
ordinary  course  of  his  duty,  why  refer  the  matter 
to  the  finance  committee  at  all  ?  If  it  is  important 
to  refer  to  the   finance   committee  the  question 


Now  let  us  see  what  takes  place  on  this  report  being    which  they  are  to  determine  whether  the  bill  shall 


made  to  the  Court  of  Quarter  Sessions.  The  report 
is  read,  and  then,  as  I  understand.  Lord  Bomney 
asked  Mr.  Wildes  whether  he  still  persisted  in  his 
refusal ;  and  I  take  it  that  that  question  was  put 
and  the  answer  given  in  the  terms  in  which  we  find 
both  question  and  answer  in  the  newspaper  reporter's 
report,  and  therefore  the  term  "  refusal "  was  used. 
I  think  we  are  bound  in  common  fairness  and  can- 
dour, and  in  justice  to  Mr.  Wildes,  to  understand 
the  iBfusal  of  which  he  is  speaking,  even  supposing 
the  term  refusal  to  have  been  used,  to  have  been 
understood  between  the  parties  to  have  reference 
rather  to  what  he  believed  was  the  refusal  he  made 
in  the  letter  to  Lord  J^mney,  than  in  the  report  to 
the  quarter  sessions,  in  which  case,  it  was  in  no 
sense,  I  take  it,  an  unqualified  and  absolute  refusal, 
but  altogether  a  conditional  one :  "  I  take  the  liberty 
of  pointing  oat  to  you  in  this  report  my  reasons 


be  paid  or  not,  or  whether  there  is  any  exoeptiaa 
to  the  course  that  is  taken  by  the  committee  upon 
a  former  occasion  in  the  passing  of  the  bill  which 
was  upon  the  face  ol  it,  and  accwding  to  the  prac- 
tice of  the  court,  found  to  be  irregular,  it  was  most 
important  that  the  finance  comnuttee,  and  'the 
finance  committee  alone,  who  were  familiar  with 
the  duties  of  the  department,  should  have  the  whole 
matter  under  their  consideration,  and  the  objection 
Mr.  Wildes  had  taken  to  the  validity  of  theorder.  But 
the  question  as  to  whether  Mr.  Wildes  should  obey, 
as  the  officer  of  the  court,  the  order  of  the  court, 
was  not  a  question  for  the  finance  committee,  bat 
a  question  for  the  court  sitting  in  a  court  of  quarter 
sessions.  Therefore  I  cannot  help  thinking  tiiat  the 
effect  of  the  order  to  refer  the  whole  matter  to  the 
finance  committee,  with  the  report^of  Mr.  Wildes, 
was,  of  all  things  in  the  wodd,  the  most  calcnlated 
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to  miBlead  Mr.  Wildes,  and  that  when  the  matter 
oomea  before  the  finance  committee  it  mast  be  taken 
to  go,  with  reference  to  the  ref  osal  of  Mr.  Wildes, 
that  Mr.  Wildes  had  made  a  refusal.  Therefore,  up 
to  that  time,  I  gather  from  all  the  facts  and  the 
whole  of  the  evidence  that  Mr.  Wildes  had  never 
positively  refused  to  obey  the  order,  but  made  his 
refusal  condiUonal,  and  grounded  it  upon  the  objec- 
tion he  had  taken.  There  is  no  evidence  of  a  positive 
refusal  in  order  to  show  that  it  was  contumacious, 
and  that  it  made  him  guUty  of  disobedience  to  the 
orders  of  the  court  which  he  was  bound  to  obey. 
Then,  again,  ooe  would  certainly  have  expected 
that  if  the  finance  committee,  on  seeing  the  objec- 
tions of  Mr.  Wildes,  thought  it  right  to  overrule 
them,  they  would  have  reported  to  the  Court  of 
Quarter  Sessions  that  in  their  judgment  there  was 
no  ground  taken  by  Mr.  Wildes  in  objection  to  the 
f  hill,  and  to  the  former  order,  which  was  tenable, 
and  therefore,  in  their  judgment,  he  might  be  called 
on  as  clerk  of  the  peace  to  enter  the  former  order 
of  record,  and  it  ought  to  be  put  to  him  that  the 
alternative  of  his  disobedience  and  refusing  to  obey 
woi^ld  be  that  he  must  be  proceeded  against  with  a 
Tiew  to  his  dismissal  from  his  ofiice,  as  he  is  an 
oflSoer  objecting  to  the  order  of  those  who  are  his 
superiors.  But  instead  of  that,  the  finance  com- 
mittee resolved  that  Mr.  Wildes  should  be  pro- 
secuted. That  is  the  first  information  he  has  that 
the  Court  of  Quarter  Sessions  or  the  finance  com- 
mittee intend  to  insist  on  obedience  to  their  order, 
or  that  they  intend  to  treat  the  conditional  refusal 
he  had  made  before  as  an  absolute  one,  or  to  pro- 
ceed against  him  for  disobedience  of  the  order,  or 
the  lawful  commands  of  the  court  with  a  view  to 
dismissal  from  his  office.  I  must  say  I  think  it 
was  not  only  a  cruel  and  harsh  proceeding  towards 
their  old  officer,  but  an  imjust  one,  and  which  under 
all  the  circumstances  ought  not  to  have  been  taken, 
looking  at  all  the  circumstances.  I  can  onl^  say 
that  it  seems  to  me,  from  the  writing  of  the  onginal 
letter  of  Mr.  Wildes  to  Lord  Bonmey  to  the  report 
of  the  fact  of  there  having  been  an  irregularity 
aboat  this  bill  and  the  order,  I  cannot  under  all  the 
drcumstanoes  say  there  was  any  evidence  upon 
which  the  Court  of  Quarter  Sessions  or  any  otner 
tribunal  could  reasonably  have  acted,  or  to  show 
that  Mr.  Wildes  had  been  guilty  of  disobedience  to 
the  orders  of  the  court,  and  therefore  had  been 
contumacious,  and  so  misdemeaned  himself  in  his 
ofEice  that  he  ought  to  be  discharged.  Our  decision 
in  this  case  is  not  at  ail  final.  The  proceeding  is 
simply  to  question  the  election  of  the  gentleman 
now  holding  the  office  upon  the  ground  that  Mr. 
Wildes  was  dismissed  from  his  office  upon  insuffi- 
cient and  untenable  grounds,  because  that  is  a 
matter  that  nuiy  be  more  f uUy  discussed  hereafter. 
I  think  that  under  all  the  circumstances  we  should 
be  doing  Mr.  Wildes  injustice  if  we  did  not  give 
him  an  opportunity  of  luiving  the  matter  fully  oon- 
vidored  and  finally  settled. 

Blackbubn,  J.— I  regret  having  to  come  to  a 
different  conclusion  from  that  of  my  Lord  and  my 
brother  Sh^  on  this  occasion.  According  to  the 
view  I  take  of  this  matter  I  think  this  rule  should 
be  discharged  instead  of  being  made  absolute.  I 
think  there  is  no  difference  of  opinion  up  to  a 
certain  point.  The  Court  of  Quarter  Sessions  which 
sat  on  the  2drd  May  to  investigate  these  charges, 
had  charges  before  them  which  they  were  com- 
petent to  entertain,  and  if  those  charges  were 
proved  by  sufficient  evidence,  they  had  a  right  to 
determine  upon  them  that  Mr.  Wildes  should  be 
dismissed.  Whether  that  was  a  harsh  sentence  or 
not  would  not  be  material ;  if  it  were  proved  against 
him,  the  charges  are  evidence  against  him,  and  they 
might  pronounce  their  sentence  and  it  would  be 


valid.  It  was  suggested  by  Mr.  Mellish,  although 
it  was  not  much  argued,  that  the  Court  of  Quarter 
Sessions  is  a  court  of  competent  jurisdiction,  and 
therefore  we  have  no  power  to  review  their  decision 
or  finding.  I  do  not  say  how  that  may  turn  out  to 
be,  but  it  would  be  very  hard  if  there  were  not  some 
means  of  reviewing  that  decision.  On  that  I  say  no 
more  than  this,  that  I  think  there  must  be  some 
means  of  reviewing  it  if  there  were  no  evidence ; 
and  that  at  all  events  in  my  opinion  it  would  be 
perfectly  right  to  let  the  information  go  for  the 
purpose  of  raising  that  question ;  and  if  they  could 
show  that  it  was  final  and  conclusive,  vrithout 
regard  to  the  evidence  altogeUier,  let  them  raise 
that  question  on  record  and  see  how  far  they  can 
establish  it.  At  present  I  decide  nothing  further 
than  that  I  think,  if  there  was  no  evidence  for  the 
Court  of  Quarter  Sessions,  at  all  events  it  would  be 
right  and  proper  to  raise  that  question  upon  record. 
In  this  particular  case  which  is  now  before  us,  I 
think  there  was  evidence  from  which  the  Court  of 
Quarter  Sessions  might  properly  find  what  they  did 
find ;  and  that  mainly  turns  upon  taking  a  different 
construction  of  the  documents,  and  of  what  took 
place  on  the  18th  March,  to  what  seems  to  be  the 
construction  put  on  it  by  my  Lord  and  my  brother 
Shoe  also.  I  perfectly  agree  that,  the  Court 
of  Quarter  Sessions  having  made  the  order  to  pay 
this  bill  in  January,  after  the  Court  of  Quarter 
Sessions  had  adjourned,  if  Mr.  Wildes  had  thought 
for  any  reasons  that  the  order  was  not  right  or 
regular,  nothing  could  be  more  proper  and  right 
than  that  he  should  pause  and  say,  ^*  I  stay  this — 
this  does  not  seem  right  and  regular.  I  shall  stay 
it  until  I  call  my  superior's  attention  to  it,  and  I 
will  not  act  on  the  prior  order  until  such  time  aa 
I  have  drawn  their  attention  to  it,  and  they  have 
considered  upon  it  and  thought  what  they  will  do." 
I  doubt  a  little  whether  the  letter  he  wrote  to  Lord 
Bomney,  as  chairman  of  the  finance  committee,  did 
amount  to  stating  that  he  was  merely  waiting  until 
the  Court  of  Quarter  Sessions  had  had  time  to  con- 
sider it,  hut  it  may  certainly  bear  that  construction. 
Then  comes  the  next  Court  of  Quarter  Sessions  on 
the  13th  March.  Now  what  were  the  facts  ?  We  are 
there  required  to  see  what,  according  to  the  evidence 
before  the  Court  of  Quarter  Sessions  on  the  23rd  Mav, 
they  might,  upon  theevidence  before  them,  reasonably 
think  to  be  the  fact  as  to  what  took  place.  Now, 
we  have  this :  that  Mr,  Wildes  drew  out  a  document, 
or  report  as  he  calls  it,  to  the  Court  of  Quarter 
Sessions,  stating  at  great  length,  his  reasons  for 
thinking  that  wis  order  was  improperly  made, 
and  ought  not  to  be  acted  upon.  Now,  had  Mr. 
Wildes  in  express  terms  said,  '^Of  course  I  am 
making  this  as  merely  a  submission  to  the  Court 
of  Quarter  Sessions,  and  if  they  choose  to  perse- 
vere in  their  order  I  will  obey  it,*'  that  would 
have  been  all  right  and  proper.  He  does  not 
say  so  in  express  terms.  Is  it  to  be  supposed  that 
that  is  to  be  implied  or  understood  ?  I  must  say 
that  I  think  the  Court  of  Quarter  Sessions  on  the 
23rd  May,  on  reading  that  document,  might  have 
drawn  a  conclusion  from  that  that  Mr.  Wildes  was 
not  stating  his  objection  which  he  meant  to  submit 
to  the  decision  of  the  Court  of  Quarter  Sessions, 
but  that  he  was  stating  an  opinion  of  his  own, 
and  that  he  would  not  obey  it  because  he 
considered  it  illegal.  I  acknowledge,  that  is 
the  view  I  take.  At  present  one  need  only  consider 
whether  the  Court  of  Quarter  Sessions  on  the  23rd 
May  might  not  reasonably  have  thought  that.  Then 
matters  go  on  until  the  13th  March,  and  on  the  13th 
March  we  have  it  (according  to  the  evidence  given 
before  the  Court  of  Quarter  Sessions  on  the  23rd 
May  when  this  had  been  done,  and  I  think  after  Lord 
Homney  h&d  read  the  motion  with  which  he  meant 
to  conclttde)  that  Mr.  Wildes  was  asked  in  express 
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tenns,  according  to  the  eridence  before  the  Court  of 
Quarter  Sessions,    "Do  you  still  x>er8i8t  in  your 
refosal  ?**  and  he  answered  *'  Yes.**    There  is  a  con- 
flict of  testimony  on  that,  and  therefore  we  are  not 
to  suppose  that  that  is  strictly  accurate.    It  may  be 
a  mistake,  but  that  evidence  was  given  before  the 
Court  of  Quarter  Sessions,  and  it  was  for  them  to 
say  what  they  thought  of  it.    Now  when  we  take 
the  former  report,  which  certainly  is  capable  of  bear- 
ing the  meanmg,  "  I' say  this  order  is  illegal,  and  I 
will  never  submit,"    I  think  that  that  is  parol  evi- 
dence which  would  lead  very  much  to  the  conclusion 
that  he  was  still  persevering  in  it ;  that  he  was  not 
merely  saying  as  a  servant  or  the  clerk  of  the  peace 
or  other  person  would  say,   "I  wish  you  would  re- 
consider what  you  are  about  before  you  order  me  to 
obey  it,"  but  he  says,  "  It  is  illegal,  and  I  will  not 
do  what  is  illegal,  aod  I  will  stand  up  for  the  rights 
of  the  ratepayers,  and  I  will  not  do  what  is  ille^." 
Then  that  brings  us  to  the  state  of  things  upon  the 
parol  evidence.    The  justices  of  the  quarter  sessions 
on  the  23rd  May  being  certainly  entitled  to  draw 
the  conclusion  that  there  had  been  a  parol  resusal, 
let  us  see  what  were  the  terms  of  the  order.     After 
reciting  the  meaning  of  the  different  documents  it 
proceeds  in  these  words :  "  It  is  ordered  by  the  court 
that  it  be  referred  to  tho  finance  committee."    Now 
if  I  construed  that,  or  thought  Mr.  Wildes  could  not 
properly  construe  that,  as  l^ing  merely  a  statement 
of  referring  it  to  the  finance  committee  to  consider 
their  report,  and  that  their  decision  was  to  remain 
until    the    next   quarter    sessions,    that    might 
make  a  very  important  difference.    But  we  must 
remember  that  Uiere  was  a  quarrel  between  Mr. 
Wildes  and  the  finance  committee,  and  the  finance 
committee   had   nothing   to   report   upon.    They 
always  stated  it  was  their  duty — they  originated  it, 
and  required  Mr.  Wildes  to  obey  this  order— and 
the  finance  committee  were  the  very  pe(^e  with 
whom  Mr.  Wildes  had  had  a  dispute.    It  was  re- 
ferred to  the  finance  con^mittee  to  take  such  mea- 
sures as  they  might  think  right  in  respect  to  the 
refusal  of  the  clerk  of  the  peace,  and  after  that,  I 
cannot  understand  it  as  being  referred  to  the  finance 
committee,  in  order  that  they  might  change  their 
minds,  and  say  they    were  wrong  and  that  Mr. 
Wildes  was  right,  but  it  was  referred  to  them  be- 
cause, in  consequence  of  his  refusal,  it  was  neces- 
sary by  im|dication  that  the  Court   of    Quarter 
Sessions  should  not  rescind  thmr  former  order.    No 
one  had  proposed  that  they  should  rescind  it.    I 
think  after  that  surely  Mr.  Wildes  must  have  un- 
derstood at  all  events  that  the  Court  of  Quarter 
Sessions  on  the  23rd  May,  adhering  to  their  original 
order,  meant  that  he  was  to  obey  it  in  giving  the 
finance  committee  directions-  to  say  what  should  be 
done.    Then  (this  is  on  the  13th  March)  on  the 
28th  March,  only  a  fortnight  afterwards,  the  trea- 
surer writes  to  Mr.  Wildes  to  request  that  he  would 
give  him  the  order  in  question,  and  the  answ^  to 
that  is,  to  my  mind,  very  important  evidence  for 
the  purpose  of  considering  whether  Mr.  Wildes  was 
then  still  refusing  what  he  knew  was  the  order  of 
the  Court  of  Quarter  Sessions — ^wilfully  refusing 
what  he  knew  was  the  order  of  the  Court  of  Quar- 
ter Sessions,  which,  I  take  it,  is  all  that  is  meant 
by  "  contumacious."    I  do  not  think  that  it  is  the 
sfightestpart  of  the  charge  that  he  was  doing  it 
maliciously  or  with  an  improper  motive,  but  tiiat 
he   was  wilfully   refusing.    Is   the   statement   in 
his   letter    at   all    consistent   with    this   present 
case  in  saying,  **I  thought  the  Court  of  Quarter 
Sessions  had  referred  it  to  the  finance  committee  to 
consider,  and  I  must  defer  giving  the  order  until 
such  time  as  I  hear  what  the  Court  of  Quarter  Ses- 
sions decide  ?*»    It  certainly  does  not  say  so.  I  think 
the  Court  of  Quarter  Sessions  on  the  23rcl  May  might 
not  unreasonably,  on  reading  and  coupling  these 


together,  think  that  this  showed  that  the  report  in 
the  newspaper,  and  what  the  reporter  said  took 
place  by  word  of  mouth — ^namely,  "  Are  you  still  of 
that  opinion  ?  "  and  his  answer,  "  Yes  " — vras  really 
what  he  meant,  and  that  the  terms  of  his  letter 
refusing  the  treasurer  do  not  intend  "  It  is  now  before 
the  Court  of  QuarterSessions ;  I  will  not  modify  it ; " 
but  it  is  in  the  tone  of  saying,  ^  I  will  take  the  high 
hand,  and  assert  that  this  is  an  infringement  of  the 
liberty  of  the  ratepayers,  and  I  stand  up  for  them, 
and  I  refuse  to  obey  it,  because  I  consider  it  illegal 
and  void ;  and  consequently  I  cannot  give  a  certifi- 
cate of  an  order  that  I  consider  does  not  legally 
exist."  On  the  4th  April  the  finance  committee 
direct  the  charges  to  be  prepared.  They  are  prepared, 
and  nothing  happens  on  the  4th  April,  except  so 
far  as  it  throws  light  on  that  which  occurred  on  the 
24th.  If  he  had  on  the  4th  April  made  a  contu- 
macious refusal,  all  the  subsequent  penitence  and 
all  the  subsequent  offers  to  do  what  is  right 
(^though  they  might  very  properly  have  induced 
the  Court  of  Quarter  Sessions  to  think  that  the 
sentence  of  dismissing  him  was  too  harsh— though 
I  think  it  may  have  been  very  proper — and  it  might 
have  been  right  that  they  should  have  considered 
all  these  things)  could  not  undo  the  illegal  nature 
of  the  diarge  as  put  before  them ;  but,  looking  at 
all  the  facts  and  the  charge  of  misdemeanor,  I  think 
there  was  ample  evidence  to  justify  the  Court  of 
Quarter  Sessions  in  coming  to  that  conclusion. 
If  there  were,  then  it  must  be  agreed  on  all  hands 
that  the  Court  of  Quarter  Sessions,  if  they  had 
evidence  before  them,  was  a  competent  tribunal,  and 
that  the  dismissal  has  been  right.  But  of  course, 
as  th^  majority  of  the  court  take  a  different  view  of 
it,  the  rule  will  be  made  absolute,  and  it  will  be  for 
the  parties  concerned  to  consider  in  what  shape  the 
question  can  be  raised. 

Sreb,  J.— I  agree  entirely  with  what  has  fallen 
from  the  Lord  Chief  Justice,  and  I  should  not  think 
it  necessary  to  say  a  word  upon  the  matter  were  it 
not  out  of  respect  to  what  has  fallen  from  my 
brother  Blackburn.  I  am  of  opinion  that  there 
seems  upon  this  evidence  no  such  refusal  by  Mr. 
Wildes  to  obey  the  order  of  the  Court  of  Qnsrter 
Sessions  as  amounts  to  a  misdemeaning  of  himself 
within  the  meaning  of  the  word  in  the  statute 
/I  Will.  &  M.  c.  21. 1  should  have  agreed  entirely  with 
my  brother  Blackburn  that  Mr.  Wildes  had  misde- 
meaned  himself  if  he  had  positively  refused  to  obey 
the  order  of  the  Court  of  Quarter  Sessions,  or  the 
several  sessions;  but  looking  at  all  the  circum- 
stances of  the  case,  and  to  what  occurred  at  the  time 
when  he  is  said  to  have  refused,  it  appears  to  mc 
that  there  was  no  such  refusal  on  the  part  of  Mr. 
Wildes.  He  had  so  early  as  the  24th  Jan.  called  the 
attention  of  Lord  Homney,  in  a  respectful  letter,  to 
the  objections  which  he  had,  and  which  it  was  hid 
duty,  if  he  honestly  entertained  them,  to  repre- 
sent, to  the  entry  of  the  order  in  question.  He 
had    received    an    answer  to    his    letter  to  Lord 

Romney  written  by  Mr.  S. by  the  order  of  Lord 

Bomney,  and  on  the  13th  March  he  presented,  as  it 
was  his  duty  to  do  if  he  honestly  believed  what  is 
therein  set  forth,  to  Lord  Bomney  and  the  magis- 
trates a  report  of  considerable  length  containing 
matters  of  law,  matters  of  practice,  and  submitting 
respectfully  to  the  consideration  of  Lord  Romney 
and  the  magistrates  that  it  was  not  a  right  thing  for 
him,  unless  they,  after  serious  consideration,  ordered 
him  to  do  so,  to  enter  the  order  to  which  he  made 
objection.  Lord  Romney  having  heard  this  report, 
or  having  heard  it  was  handed  in,  for  it  does  not 
\  appear  distinctly  which  it  was,  says  to  Mr.  Wildei, 
'^  I  understand  you  still  refuse  to  enter  the  order." 
The  word  "refusal"  there  is  Lord  Romney'*. 
.What  Mr.  Wfldee  had  done  op  to  tint  time 
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was  to  submit  respectfully  upon  grounds  stated  by 
him  that  he  could  not  legally,  and  ought  not  to  be 
called  on  to  enter  the  order  then  without  bringing 
the  matter  before  the  court  for  its  serious  considera- 
tion.    That  was  what  he  had  deliberately  done, 
which  he  had  reduced  to  writing  in  a  formal  docu- 
ment, and  it  was  not  in  itself  a  refusal,  but  rather  a 
reasonable  objection  to  doing  that  which  it  was 
thought  by  the  finance  committee  and  the  magis- 
trates he  ought  to  have  done,  and  a  submission  to 
the  magistrates  under  whom  he  acted  that  to  do  so 
would  be  an  illegal  act,  and  would  lead  to  rery 
inconvenient   consequences.    Then   Lord   Romney 
upon  this  said,  **  I  understand  you  still  refuse  to 
enter  the  order ;"  he  says  "  Yes."    I  do  not  think 
that  that  ''  yes"  is  to  be  understood  as  "  I  wilfully 
refuse,  whether  you  insist  on  it  or  not,  to  enter  the 
order,"  but  only  the  grounds :   "  I  have  respectfully 
stated  to  you   the  grounds  to  which  I  ask  your 
serious  consideration.    I  still  entertain   objection^ 
to  the  entering  of  that  order,  and  I  think  I  ought 
not  to  enter  it."    I  think,  therefore,  that  at  that 
time  there  was  no  refusal  on  the  part  of  Mr.  Wildes 
to  obey  the  order  of  Lord  Romney  and  the  magis- 
trates to  enter  the  order  in  question.    And  further 
it  appears  to  me  that  Lord  Romney  and  the  magis- 
trates were  a  little  hasty  at  first,  and  that  they 
spoke  to  Mr.  Wildes  in  a  manner  that  does  not 
appear  to  me,  with  great  respect  to  Lord  Romney, 
to  have  been  even  becoming  to  an  old  officer  who 
had  been  advising  the  magistrates  of  the  county  of 
Kent  for  more  than  thirty  years,  and  who  had  kept 
them  straight  for  all  that  time  in  matters  of  law. 
The  magistrates  do  not  appear  to  have  considered  it 
a  refusal,  for  after  aU  Lonl  Romney  said,  in  answer 
to  Mr.  Beattie,  who  wanted  to  give  Mr.  Wildes 
more  time  to  consider,  "  It  is  treating  him  like  a 
child  to  suppose  he  will  go 'back  from  what  he  has 
said ;"  thus  endeavouring  to  fix  Mr.  Wildes  to  that 
which  Lord  Romney  hui.  attempted  to  consider  a 
refusal,    but   which,    when   taken   in    connection 
with    the ,  report    of    Mr.    Wildes,    was    not    a 
refusal,  but  a   calm,   reasonable,   and   respectful 
remonstrance  against  that  which  he  was  aesired 
to    do.      After    that    conversation    had    passed 
between    Lord   Romney   and   Mr.    Wildes,    Lord 
Romney  seems  to  have  thought  better  of   it,  and 
to  have  come  to  the  conclusion   that,  instead   of 
taking  it  there  and  then  as  a  refusal  on  which  the 
magistrates  were  to  act,  it  would  be   better   to 
have  some  of  the  objections  made  by  Mr.  Wildes  to 
the  order  carefully  considered  by  those  who  were 
competent  to  form  an  opinion.    Now  let  us  see  what 
the  objections  were.    I  am  not  going  to  read  the 
whole,  but  a  small  part :  "  I  apprehend  Tsays  Mr. 
Wildes)  it  is  clear  that  every  person  liable  to  the 
payment  of  county  rates  has  a  right  to  investigate 
the  treasurer's  accounts."    Now  Uiese  were  matters 
which  were  well  worthy  of  the  consideration  of  my 
Lord  Romney  and  the  magistrates,  and  I  cannot  but 
think  that,  after  the  few  hasty  words  had  passed,  my 
Lord  Romney  and  the  magistrates  must  have  come 
to  a  sensible  conclusion  at  that  time,  that  instead  of 
treating  what  passed  between  Lord  Romney  and  Mr. 
Wildes  as  a  positive  refusal,  the  objections  of  Mr. 
Wildes  to  entering  the  order  should  be  carefully 
considered  by  those  who  would  be  best  able  to  advise 
Lord  Romney  and  the  magistrates  whether  there 
was  anything  in  them  or  not.    But  what  do  they 
do  ?    The  important  thing  done  by  them  is  to  refer 
the  matter  of  the  report  to  the  finance  committee. 
VoT  what  purpose  ?    It  is  suggested  it  is  merely  a 
finance  committee  who  were  the  instruments  of 
taking  legal  proceedings  against  Mr.  Wildes.    That, 
surely,  would  not  have  been  the  usual  course  to 
pursue,    and   it    is   much   more   probable,    as   it 
appears  to.  me,  that  Lord  Romney  and  the  other 
magistrates   thought    there   was   nutter  in   this 


report  which  was  worthy  of  consideration,  and 
inconveniences  would  arise  from  the  course  taken  of 
an  attempt  to  force  upon  Mr.  Wildes  an  act  the 
consequences  of  which  it  might  not  be  very  easy 
afterwards  to  obviate ;  and  therefore  it  was  desirable 
to  hear  what  the  members  of  the  finance  committee 
had  to  say  upon  the  subject.  Accordingly  they, 
refer  the  matter  to  the  finance  conuuittee,  possibly 
in  the  expectation  that  the  finance  committee 
might  think  it  was  not  desirable,  for  the  reasons  given 
by  Mr.  Wildes,  to  give  a  more  detailed  statement 
of  the  bills  to  which  Mr.  Wildes  objected,  and  the 
mere  heading  of  which  Mr.  Wildes  objected  to ; 
but,  at  all  events,  to  report  to  them  the  magistrates 
the  objections  in  point  of  law,  and  practice,  and 
convenience,  that  Mr.  Wildes  had  submitted  to 
I«ord  Romney.  Then  this  matter  being  referred  to 
the  finance  conunittee,  and  before  the  finance 
committee  has  made  any  report,  or  come  to  any 
determination,  or  intimated  any  view  which  they 
entertain,  either  to  Mr.  Wildes  or  to  the  magistrates, 
the  treasurer  thinks  proper,  upon  the  28th  March, 
to  ask  for  a  certificate  of  the  order,  "  I  require  you 
to  hand  me  a  certificate  of  the  order  for  payment  of 
Mr.  S.'s  bill."  Now  I  cannot  but  say  I  very  much 
doubt  whether,  pending  the  reference  to  the  finance 
committee,  Mr.  Wildes  would  have  been  justified  in 
doing'anything  of  the  kind,  as  he  had  submitted  a 
respectful  remonstrance  to  Lord  Ronmey  and  the 
magistrates,  and  after  a  few  hasty  words  they  had 
referred  it  to  the  finance  committee,  and  the  finance 
committee  had  made  no  report,  I  cannot  but  think 
that  until  the  finance  committee  had  determined  the 
matter,  Mr.  Wildes  would  have  acted  questionably 
indeed,  if  he  had  done  the  very  thing  to  which  he 
had  objected,  his  objections  having  been  referred  by 
those  to  whom  he  made  them  to  the  finance  com- ' 
mittee,  and  the  finance  committee  not  having  decided 
upon  the  matter.  Then,  finally,  Mr.  Wildes,  upon 
the  2t)th  March,  answered  this  application  to 
him  by  the  county  treasurer  for  a  certificate  of 
the  order  which  was  made  for  payment  of  the  bills ; 
and  it  a^mears  to  me  he  answers  with  perfect  ^nH  ' 
priety.  He  says,  "  This  matter  has  been  the  subject 
of  consideration  between  me  and  the  magistrates, 
who  have  for  many  years  been  their  advi^r,  and  I 
have  advised  them  that  if  I  do  it  it  would  be  not 
only  illegal  but  contrary  to  practice,  and  tend  to 
gpreat  inconvenience;  and  therefore,  until^  these 
Objections  have  been  considered  and  a  decision  has 
been  arrived  at  by  those  who  have  the  power  of 
determining  it,  I  decline  to  do  that  which  you  ask 
me  to  do ;"  and  he  says,  "  I  received  a  letter 
requiring  me  to  hand  over  a  certificate  of  the  order 
and  the  certificate  requiring  me  to  enter  the  order 
of  the  18th  Jan.,  and  I  am  to  say  I  have  reported 
to  the  court  that  I  have  declined  to  treat  the  order 
as  a  valid  order  on  the  ground  of  its  illegality,  and 
cannot  legally  give  you  the  certificate  of  that  order." 
What  does  all  that  mean  but  this:  "Pending  the 
reference  to  the  finance  committee  I  consider  the 
whole  matter  to  be  hung  up.  I  can  take  no  step 
until  the  finance  committee  have  reported,  or 
decided  at  least ;  and,  if  reported,  mitil  that  report 
is  confirmed  by  those  who  made  the  reference  to 
them."  It  seems  to  me  on  the  whole  of  the  matter 
that  there  has  been  here  no  refusal,  no  contumacious 
disobedience  on  the  part  of  Mr.  Wildes,  no  evidence 
of  any  such  refusal,  and  therefore  this  rule  ought 

to  be  made  absolute. 

Rule  absolute. 
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7\Ksday,  May  U,  1867. 

Rbg.  v.  The  Ikhabitantb  of  Norwood. 

Poor-law-^  Order  of  removal— IrranovabiKtif^' Wife 
living  awcoffrom  the  husband. 

Hw  husband  of  the  pauper  before  his  marriage  with  her 
was  house  surgeon  at  a  bmatic  asvban  in  the  parish  of 
Norwood^  where  he  resided,  upon  his  marriage  he 
still  continued  to  reside  at  the  asgbtm,  it  being  his  duty 
to  do  so,  but  he  was  in  the  habit  of  having  his  Sundays 
to  himself.  Upon  any  other  occasion  he  left  ike 
asylum  only  upon  leave.  He  took  apartments  for  his 
unfe  and  family  in  the  resp.  parish  of  St.  Pancras, 
where  they  continued  to  reside  for  severed  years,  and 
until  the  present  order  of  removal  was  matk,  where  he 
occasionally  visited  them,  remaining  from  Saturday 
night  until  Monday  morning.  Having  been  discharged 
from  the  asylum,  he  went  to  his  unfe  and  family  at 
their  lodgings,  and  remained  there  a  week,  when  he  was 
mprehended  on  a  criminal  charge,  and  sent  to  prison. 
His  wife  becoming  chargeable,  an  order  of  removal 
•was  made  from  St.  Pancras  parish  to  the  parish  of 
Norwood;  and  upon  an  appeal  it  was  argued  that  the 
paupers  were  irremovable  by  reason  of  the  alleged  resi- 
dence of  the  husband  in  the  re^.  parish,  JTie  sessions 
having  held  that,  under  the  circumstances,  the  paupers 
were  not  irremovable : 

HeUd^  that  the  sessions  were  correct. 

This  was  ft  case  stated  for  the  opinion  of  this 
court  upon  an  appeal  at  the  Middlesex  Qaarter  Ses- 
sions, whereupon  the  order  of  removal  was  affirmed. 
The  case  was  as  follows : — 

On  the  18th  Sept.  in  the  year  of  our  Lord  1865, 
Joseph  Ormsby,  the  husband  of  the  said  Elizabeth 
Ormsby  and  the  father  of  her  said  four  children,  was 
conricted  of  bigamy  at  the  Central  Criminal  Coxiii, 
and  was  at  the  time  of  making  the  stud  order  of 
hearing  the  said  appeal  a  prisoner  under  the  said 
couTidion  in  the  gaol  at  Bedford.  For  about 
eighteen  years  before  the  said  conviction  Joseph 
Ormsby  had  been  house  surgeon  at  a  private 
licensed  lunatic  asylum  at  Southall  in  the  parish  of 
Norwood  in  the  county  of  Middlesex,  and  so  con- 
tinued until  within  one  week  before  he  was  taken 
into  custody  under  the  said  charge.  While  such 
house  surgeon,  and  many  years  ago,  he  formed  the 
acquaintance  of  the  said  Elizabeth,  a  servant  in  the 
aame  establishment,  whom  he  married,  but  she  never 
resided  with  him  in  the  said  asylum  as  his  wife, 
she  having  left  the  asylum  when  the  marriage  took 
place.  He  was  paid  45/.  a-year,  at  first  quarterly, 
but  during  the  last  year  prior  to  his  leaving,  monthly, 
was  subject  to  a  quarter's  notice,  and  such  notice 
was  in  fact  given  to  him  and  expired  a  week  before 
he  was  taken  into  custody.  When  he  left  the  asylum 
as  before  mentioned  he  was  supplied  with  board  and 
lodging  at  the  said  asylum,  and  as  such  house 
surgeon  it  was  his  duty,  and  he  was  expected,  to  live 
at  &e  said  asylum.  He  had  been  in  the  habit  of 
taking  the  Sunday ;  but  at  no  other  time  did  he  go 
away  from  the  asylum  without  leave.  About  six 
years  before  his  conviction,  the  said  Joseph  Ormsby 
being  then  married  to  the  said  Elizabeth,  and  hav- 
ing then  three  of  the  said  four  children  by  her,  took 
apartments  at  23,  Bedhill-street,  in  the  resp.  parish, 
for  his  said  wife  and  children,  and  there  the  said 
wife  and  children  continuously  resided  until  this 
order  of  removal  was  made,  and  there  the  said 
fourth  child  was  bom.  The  said  Joseph  paid  the 
rent  of  the  same  apartments  and  supplied  his  wife 
with  money  for  necessaries.  The  said  Joseph 
visited  his  said  family  at  the  said  honae^  at  fi^t 
frequently  coming  on  the  Saturday,  and  remaining 
till  the  Monday  morning ;  but  latterly  he  did  not 
come  so  often,  absenting  himself  for  two  or  thiee 


weeks.  After  his  discharge  from  the  said  asylum  he 
lived  and  slept  at  the  said  apartments  with  his  said 
wife  and  family  during  the  week,  until  he  was  taken 
into  custody  as  aforesaid,  and  slept  there  the  last 
night  before  he  was  so  taken*  The  distance  from 
Southall  to  Bedhill-street  is  about  eight  miles. 

The  settlement  for  the  wife  and  children  is  in  the 
app.  parish.  It  was  contended  for  the  apps.  that  the 
wife  and  children  were  not  removable  from  the  resp. 
parish,  and  on  the  part  of  the  resps.  that  they  were 
removable. 

The  sessions  held  that  they  were  removable,  and 
confirmed  the  order  subject  as  aforesaid. 

If  this  court  is  of  opinion  that  the  said  wife  and 
children  were  removable,  the  said  order  of  sessions 
to  stand.  If  the  court  is  of  opinion  that  they 
were  not  removable,  the  order  of  sessions  to  be  an 
order  quashing  the  original  order,  and  the  said 
original  order  to  be  quashed. 

Poland  and  Le  Breton  appeared  for  the  resps.,  and 
contended  that  the  paupers  were  removable,  for  that 
there  was,  according  to  the  facts  stated,  no  break  of 
residence ;  that  the  husband's  place  of  residence  was 
the  lunatic  asylum  where  he  was  residing  both 
before  and  after  his  marriage,  that  he  did  not  by  Ms 
marria^Te  cease  to  reside  there,  and  that  the  fact  of 
his  having  taken  a  lodging  elsewhere  for  his  wife 
and  family  did  not  change  his  own  residence : 

Beg.  V.  StmHeton,  1  £1L  &  BL  766 ;   9  L.  T.  Bep. 

Wuiin^on  v.  Whit4Jiurch,  32  L.  J.  185,  H.  G. 

Keane,  Q.  C.  and  Metcalfe,  for  the  apps.,  argued 
that  the  residence  of  the  husband  must  be  taken  to 
be  at  the  home  he  had  provided  for  his  wife  and 
family,  to  which  he  frequently  resorted,  in  accordance 
with  the  maxim  it&t  uxor  ibidomus. 

Blagkbubn,  J. — ^I  think  that  the  sessions  came  to 
the  r^t  conclusion  in  holding  that  the  husband 
was  not  resident  where  his  wife  and  funily  were 
living.  Such  a  question  as  this  must  always  tnin 
upon  the  particular  circumstances,  and  here  it  is 
whether  the  husband  was  a  sojourner  or  a  resident 
at  his  wife's  lodgings  ?  The  husband,  it  appears,  was 
a  surgeon  at  an  asylum  at  Norwood,  where  be 
had  resided  for  many  years.  He  then  married  and 
brought  his  wife  to  live  in  St.  Pancras  parish,  where 
he  sometimes  visited  her.  No  doubt  prima  facie  a 
man  is  to  be  taken  generally  to  be  resident  at  the 
place  where  his  wife  lives,  but  when  in  this  case  we 
consider  that  both  before  and  after  his  marriage  he 
held  a  situation  which  required  him  to  reside  dse- 
where  than  with  his  wife,  and  that  his  visits 
to  his  wife  were  by  permission  only  of  hii 
employers,  such  facts  negative  the  conclusion  that 
he  ceased  at  the  time  of  his  marriage  to  reside  at 
Norwood.  I  think,  under  the  circumstances,  that  the 
sessions  took  a  correct  view  of  the  case. 

Lush,  J. — ^I  am  of  the  same  oi^nion.  It  would 
be  a  ve^  strong  thing  to  say  that  this  surgeon,  who 
was  clearly  resident  before  his  marriage  at  Norwood, 
ceased  to  be  so  merely  because  he  took  lodging^  for 
his  wife  at  St.  Pancras,  and  occasionally  visited 
her. 

Order  of  sessions  affirm^ 
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Williams  (app.)  v.  Deogan  (resp.) 


[Q.  B. 


Wednesdojf,  June  5,  1867. 

Williams  (app.)  v.  Dbggan  (rcsp.) 

Brtad-Sah  of—  When,  to  be  weighed"^  ^  7  Will,  4, 

c.  37. 

Bjf  sect.  4:  of  thee  i- 7  Will.  4,  c.  37,  it  ia  enacted  that 
all  bread  sold  beyond  the  limits  of  the  fuetropolis  thall 
be  iold  bif  weight :  » 

Held  (confirming  JonQB  v,  Huxtablo,  IG  L,  T.Rep.N.  S. 
381),  that  in  order^  to  comply  with  thie  provisiony  it  is 
necessary  that  bread  should  not  only  be  sold  as  of  a 
certain  weight,  but  should  be  actually  weighed  bejfore 
being  sold. 

Queerer  whether  it  is  necessary  that  the  bread  should  be 
weighed  at  the  time  of  actual  sale. 

This  wfts  a  case  stated  upon  a  conviction  under 
the  6  &  7  Will.  4,  c.  37,  as  follows  :— 

At  a  petty  sessions  holden  at  Frome,  in  the  county 
of  Somerset,  on  tho  14th  Feb.  1867,  an  infonnation 
and  complaint  preferred  by  Ii^dward  Deggan,  herein- 
after called  the  resp.,  against  John  WilOams,  here- 
inafter called  the  app.,  under  sect.  4  of  the  6  &  7 
WilL  4,  c.  37,  charging  that  on  the  8th  Feb.  1867, 
at  the  parish  of  Frome,  in  the  county  of  Somerset, 
the  said  John  Williams,  being  then  and  there  a 
baker,  did  cause  to  be  sold  to  one  Susan  Jewell  a 
certain  loaf  of  bread  otherwise  than  by  weight  (to 
wit)  for  7<f.  for  the  said  loaf,  the  said  loaf  not  being 
then  and  there  such  bread  as  is  usually  sold  under 
the  denomination  of  French  or  fancy  bread  or  rolls, 
was  heard  and  determined  by  us,  the  said  parties 
being  respectively  then  and  there  present,  and  upon 
such  hearing  the  app.  was  duly  conricted  before  us 
of  the  said  offence,  and  was  by  us  ordered  to  pay  a 
penalty  of  2s.  6d  and  costs.  And  whereas  the  app. 
being  dissatisfied  with  our  determination  upon  the 
hearing  of  the  said  information  and  complaint  as 
being  erroneous  in  point  of  law,  hath,  pursuant  to 
sect.  2  of  the  said  statute,  20  &  21  Vict.  c.  43,  duly 
applied  to  us  in  writing  to  state  and  sign  a  case 
setting  forth  the  facts  and  grounds  of  such  our 
determination  as  aforesaid  for  the  opinion  of  this 
court,  and  hath  duly  entered  into  a  recognisance  as 
required  by  the  said  statute  in  that  behalf.  Now, 
therefore,  we  the  said  justices,  in  compliance  with 
the  said  application,  do  hereby  state  and  sign  the 
following 

CASE. 

Upon  the  hearing  of  the  said  information  and 
complaint  it  was  moved  on  the  part  of  the  resp., 
and  found  as  a  fact,  that  the  said  Susan  Jewell  had, 
on  the  8th  Feb.  1867,  gone  into  the  shop  of  the  app.« 
who  is  a  baker  residing  at  Frome,  and  asked  mm 
for  a  quartern  loaf ;  the  app.  handed  to  her  a  loaf  of 
bread  (not  fancy  bread,  French  bread,  or  rolls),  and 
charged  her  7d,  for  it,  which  she  paid,  but  he  did 
not  weigh  the  loaf,  nor  dUt  she  request  that  he 
would  weigh  it.  The  app.  had  scales  and  weights 
on  his  counter  ;  the  loaf  weighed  31bs.  lloz.  avoirdu- 
pois. The  said  Susan  Jewell  was  asked  by  the 
elerk  to  the  magistrates  what  a  quartern  loaf  ought 
to  weigh,  and  the  attorney  for  the  app.  objecting  to 
the  question,  and  the  bench  overruling  the  objection, 
sue  replied  41bs.  In  reply  to  the  app.'s  attorney  the 
witness  stated,  *<  I  did  not  ask  him  to  weigh  it  first 
or  last ;  I  think  the  bread  was  one  day  old."  There 
was  no  evidence  before  us  ti^t  tiie  loaf  had  at  any 
time  been  weighed  by  l^e  app.  It  was  contended 
on  the  part  of  the  app.  that  there  was  no  evidence  to 
prove  that  he  had  committed  the  offence  charged 
against  him  in  and  by  the  said  information  and 
complaint,  for  that,  if  the  said  o£fence  was  supposed 
to  consist  in  his  (the  app.*s)  not  having  weighed  the 
said  loaf  in  the  presence  of  her  the  said  Susan 
Jewell,  then  that  by  law  the  said  app.  was  not 


bound  to  weigh  the  said  loaf  unless  requested  to  do 
so,  and  that  the  evidence  showed  that  he  was  not 
so  requested.  The  follow  ing  points  in  favour  of  the 
resp.  were  under  the  consideration  of  the  justices : — 

First,  that  the  statute  6  &  7  Will.  4,  c.  37,  which 
repealed  the  Acts  preriously  regulating  the  assize 
and  price  of  bread,  and  made  it  lawfm  for  bakera 
out  of  the  city  of  London,  &c.,  to  make  and  sell 
bread  of  any  weight  or  size,  was  intended  to  protect 
the  public  by  making  it  compulsory  upon  all  bakers 
beyond  the  limits  aforesaid  to  sell  bread,  other  than 
French  or  fancy  bread  or  rolls,  by  weight  only. 

Secondly,  that  in  order  to  comply  with  the  require- 
ment to  sell  their  bread  by  weight,  it  is  necessary 
that  bakers  should  weigh  all  bx^ead  sold  at  the  time 
of  the  sale,  whether  the  purchaser  shidl  require  such 
bread  to  be  weighed  or  not  if  sold  in  the  shop,  some 
latitude  being  allowed  in  sect.  7,  for  convenience 
sake,  in  case  of  bread  carried  out  for  sale,  and  that 
this  is  shown  to  be  the  right  construction  by  the 
concluding  words  of  sect.  4,  which  show  that 
where  it  was  intended  to  legalise  the  sale  of  French 
or  fancy  bread  or  rolls  otherwise  than  by  weight, 
the  que  stion  is  not  left  to  be  settled  by  inference  or 
implication,  bnt  it  is  provided  in  express  terms  that 
it  shall  be  legal  to  sell  such  fancy  bread  without 
previously  weighing  the  same ;  -also  that  such  con- 
struction is  further  shown  by  sect.  6  providing  for 
scales  being  fixed  in  some  conspicuous  part  of  the 
shop,  in  order  that  all  bread  there  sold  may  be 
weighed  in  the  presence  of  the  purchaser. 

Thirdly,  that  it  is  not  necessary  that.the  purchaser 
should  ask  for  bread  by  weight,  bat  that  if  it  is 
necessary,  the  asking  for  a  quartern  loaf  is  equiva- 
lent to  asking  for  a  4lb.  loaf. 

Fourthly,  that  under  the  circumstances  stated, 
and  inasmuch  as  the  actual  weight  of  the  loaf, 
namely,  31b.  lloz.,  is  not  an  accustomed  or  recog- 
nised weight  of  which  any  loaf  is  known  or  sup- 
posed by  the  public  to  be  made,  the  sale  in  the  pre- 
sent case  cannot  be  said  in  any  sense  to  have  been 
by  weight ;  and  whereas  upon  the  said  hearing  we 
being  of  opinion  that  the  said  evidence  did  prove 
that  the  app.  had  committed  the  offence  charged 
against  him  as  aforesaid,  we  convicted  him  thereof 
as  before  stated. 

The  question  of  law  arising  upon  the  above  state- 
ment for  the  opinion  of  the'  court  is,  whether  the 
said  app.  did  commit  the  o£fence  charged,  namely, 
the  offence  of  selling  the  said  loaf  of  bread  other- 
wise than  by  weight,  by  selling  the  said  bread  to  the 
said  Susan  Jewell  without  having  weighed  the 
same,  although  not  required  by  her  to  do  so.  If  the 
court  shall  be  of  opinion  that  the  said  question 
should  be  answered  in  the  afOrmative,  then  the  said 
conviction  is  to  stand.  But  if  the  court  shall  be  of 
opinion  that  the  said  question  should  be  answered 
in  the  negative,  then  the  said  conviction  shall  be 
quashed. 

By  sect  4  of  the  6  &  7  Will.  4,  c  37,  it  is  enacted 
that. 

From  and  after  the  comixMooement  of  this  Act  all  bread  sold 
beyond  the  limits  aforesaid  (the  metropolis)  shall  be  sold  b j 
the  several  bakers  or  sellers  of  bread  respectively  beyond  the 
said  limits  by  weight;  and  in  case  anv  baker  or  seller  of 
bread  beyond  the  limits  aforesaid  shall  sell  or  cause  to  be  sold 
bread  in  any  other  manner  than  by  weight;  then  and.in  soch 
case  every  snch  baker  or  seller  of  bread  shall  for  every  such 
offence  forfeit  and  pay  any  som  not  exceeding  forty  shillings, 
which  the  mstristrate  or  maf^strates,  Justice  or  justices,  before 
whom  Booh  offender  or  offenders  shall  be  committed,  shall 
order  and  direct  Provided  always  that  nothing  in  tills  Act 
contained  shall  extend  or  be  construed  to  extend  to  prevent  or 
hinder  any  such  baker  or  seller  of  bread  from  selling  bread 
usually  sold  nnder  the  denomination  of  French  or  fancy  bread 
or  rolls  without  previously  weighing  the  same. 

T.  W.  Saunders  appeared  for  the  app.,  and  con- 
tended that  the  conviction  was  wrong,  for  that  as 
the  case  turned  upon  the  question  of  whether  or  not 
at  the  time  of  the  sale  it  was  necessary  that  the 
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FoAiLiKO  V.  Messengeb. 


[C.  p. 


"bread  should  be  weighed,  it  was  not  necessary  that 
it  should  be  then  weighed,  the  statute  containing 
no  prorision  that  it  should  be  then  weighed  except 
upon  request,  the  7th  section  making  a  baker  liable 
to  a  penalty  for  refusing  to  weigh.  He  admitted 
that  the  case  of  Jones,  app.  y.  Huxtable,  resp.,  16 
L.  T.  Rep.  N.  S.  381 ;  31  J.  P.  326,  established  that 
bread  must  actually  be  weighed  before  sale,  but 
that  decision  was  not  conclusive  of  the  present  case, 
the  object  of  which  was  to  ascertain  if  tne  weighing 
must  take  place  at  the  time  of  actual  sale.  [Cock- 
BURK,  C.  J. — It  is  not  necessary  to  decide  that  now, 
for  it  is  clear  that  there  was  no  evidence  that  the 
bread  had  been  weighed  at  any  time.  It  cannot  be 
said  that  bread  is  sold  by  weight  if  it  has  really  not 
been  weighed.]  The  asking  for  a  quartern  loaf  is 
really  asldng  In  other  words  for  a  41b.  loaf.  All 
the  modem  dictionaries  so  define  the  quartern 
loaf.  In  selling,  therefore,  a  quartern  loaf,  the 
baker  purports  to  sell  a  loaf  weighing  41b.,  and 
he  is  not  convicted  for  selling  short  weight,  and 
the  statute  nowhere  says  that  the  baker  shall 
actually  weigh  the  bread  before  he  sells. 

CocKBUHN,  C.  J. — I  think  this  case  is  not  dis- 
tinguishable from  Jones  v,  Huxtable,  which  I  consider 
was  rightly  decided.    To  sell  bread  by  weight,  it 
.  must  be  weighed,  and  here  there  is  no  evidence  that 
it  ever  was  weighed. 

M ELLOR  and  Shee,  JJ.  concnrred. 

Conviction  affirmed. 
Attorney  for  the  app.,  Dunn,  Frome. 


COURT   OF   COMMON    PLEAS, 

Beported  by  W.  Okahax  and  M.  W.  McKSLLAit,  EMiri., 
Barrlflter»«t-Law. 

■ 

Thursday,  May  30,  1867. 

F&AILINO   i;.  ME88U7GBB. 

Action  for  penalty — Public  dancing  and  music — 
23  Geo.  2,  c.  36,  s,  2. 

77ie  25  Geo.  2,  c  36,  s.  2,  enacts  thau  "  atqf  house, 
room,  garden,  or  otiter  place  kept  for  public  dancing, 
music,  or  other  public  entertainment  of  the  like 
kind,  without  a  licence  had  for  that  purpose,  shall  be 
deemed  a  disorderly  house  or  place ;  **  "  and  every  person 
keying  such  house,  room,  garden,  or  other  place,  with- 
out such  licence  as  aforesaid,  shall  forfeit  the  sum  of 
lOOL  to  such  person  as  will  sue  for  the  sane  :** 

Held,  that  where  a  room  above  the  bar  of  a  public-house 
was  used  for  music  and  dancirg  every  night,  although 
no  payment  was  required,  and  there  was  no  public 
invitation  to  the  room,  the  keeper  of  the  house  was 
liabk  to  the  penalty. 

This  was  an  action  for  a  penalty  under  the 
'25  Geo.  2,  c.  36,  s.  2.  The  trial  took  place  before 
Willes,  J.,  at  Westminster,  on  the  30th  April,  and  is 
reported  in  16  L.  T.  Rep,  N.  S.  332.  The  case  of 
Garrett  v.  Messenger  was  tried  at  the  same  time,  when 
leaye  was  reserved  to  the  pit.  to  move  to  enter  a 
Terdict.  The  rule  nisi  applied  for  in  pursuance  of 
the  leave  in  that  case  waa  refused  by  the  Court,  as 
reported  in  16  L.  T.  liep.  N.  S.  414. 

Piffard  had  obtained  a  rule  in  the  present  case, 
upon  leave  reserved,  calling  upon  the  pit.  to  show 
cause  why  the  verdict  for  him  of  100/.  should  not  be 
set  aside,  and  a  verdict  entered  for  the  dc>ft.,  on  the 
ground  that  on  the  evidence  adduced  he  was  en- 
titled to  the  verdict. 

Besley  showed  c&use  against  the  rule. — There  was 
music  and  dancing  going  on  regularly  at  this  public- 


house  with  the  knowledge  and  consent  of  the  land- 
lord. I  have  only  to  show,  in  order  to  support  the 
verdict,  that  four  points  were  established,  so  as 
to  complete  the  breach  of  the  statute.  First, 
that  this  was  a  place  kept  for  dancing,  music, 
or  other  public  entertainments  of  the  like  kind. 
In  Archer  v.  WiMingrice,  4  Esp.  186,  Lord  Ellen- 
borough  held  that,  to  make  a  party  liable  to  a 
penalty  under  this  Act,  it  is  not  essential  that 
he  should  take  money  for  admission ;  and  that  it 
was  sufficient  to  show  that  dancing  was  publicly 
carried  on  in  a  houB<)  belonging  to  the  deft,  without 
its  being  duly  licensed.  The  evidence  at  the  trial 
was  sufficient  according  to  this  ruling.  Secondly, 
that  there  was  an  indiscriminate  admission  of  per- 
sons, as  it  was  held  by  Lord  Eenyon  in  Bellis  y. 
Burghall,  2  Esp.  722,  was  necessary  to  bring  the 
deft,  within  this  Act.  In  that  case  the  deft  was 
a  dancing-master,  and  the  persons  who  met  consisted 
only  of  his  pupils  and  subscribers.  Here  any  one 
might  go  into  the  room.  Thirdly,  that  the  deft,  had 
knowledge  of  what  waa  going  on  in  his  house  may 
be  assumed  from  the  fact  that  the  drinks  were  paid 
for  to  him.  In  Green  v.  Botheroyd,  3  C.  &  P.  471,  it  was 
decided  that  it  was  no  defence  that  the  company  were 
respectable,  or  that  the  admission  money  was  not 
received  for  the  deft's  benefit.  Fourthly,  that  there 
was  habitual  transgression  of  the  law.  It  is  not 
sufficient  to  show  only  a  single  occasion,  bat  here 
two  policemen  swore,  one  that  this  kind  of  thing 
had  gone  on  every  night  for  eight  months,  the  oihet 
for  three  or  four  months.  In  Gregory  v.  Tavenor, 
6  Car.  &  P.  280,  Gurney,  B.  held  that  if  a  room  he 
continually  used  for  the  purpose  of  music  and 
dancing  it  will  be  for  the  jury  to  say  whether  it  it 
not  kept  for  those  purposes.  In  the  case  of  HdU  v. 
Green,  9  Ex.  247,  Parke  B.  expressed  his  opinion 
that  if  there  be  musical  entertainment  regfnlsriv 
carried  on  in  a  house  to  which  the  public  have  ad- 
mittance, such  a  place  is  within  the  Act  of  Parlia- 
ment, alUiough  the  place  be  used  principally  for  the 
purpose  of  supplying  meat  and  drink  and  so  forUi, 
and  the  musical  entertainment  is  merely  collateral 
to  that  purpose. 

Piffard  in  support  of  the  rule. — I  submit  that 
there  was  no  proof  of  a  public  invitation  to  indis- 
criminate persons  to  come  into  the  room  in  the 
public-house  where  the  music  and  dancing  went  on. 
As  this  is  a  penal  statute,  all  its  provisions  must  be 
read  strictly,  and  upon  such  an  interpretation  no 
case  was  made  out.  In  all  the  authorities  cited 
great  stress  was  laid  upon  the  fact  that  all  peo^e 
could  by  payment  obtain  admittance.  Here,  oer 
tainly,  on  many  occasions  music  and  dancing  were 
proved  to  bo  going  on,  but  the  room  which  was  used 
for  the  purpose  was  not  open  to  the  public.  And 
even  although  it  may  be  true  that  any  one  who 
came  to  the  bar  downstairs  might  go  up  if  he  liked, 
yet  this  was  not  proved  at  the  trial.  There  may  be 
a  violent  presumption  of  the  regularity  of  the  music, 
but  there  was  nothing  to  show  that  the  deft  paid 
or  was  paid  for  it.  The  musicians  seem  to  have 
been  paid  by  the  visitors.  If  there  had  been  a  hand- 
bill or  a  notice  on  the  window,  or  any  kind  of  public 
invitation,  the  case  might  have  been  different. 
Here  there  was  no  proof  of  anything  like  it. 

BoTiLL,  C.  J. — I  think  this  rule  should  be  dis- 
charged. Our  attention  has  been  called  to  the 
evidence,  upon  which  we  are  to  form  our  jadgment, 
as  to  whether  the  verdict  found  by  the  jury  is  in 
accordance  with  the  principles  laid  down  in  Hall  v. 
Green  and  the  other  cases  mentioned.  Upon  the 
facts  it  is  clear  that  music  and  dancing  were  rcgo- 
larly  carried  on  until  the  police  appeared.  The 
house  was  open  to  all  who  chose  to  resort  to  it,  and 
although  the  payment  seemed  to  be  optional,  the 
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house  was  kept  for  the  purpose  of  public  music  and 
daocin^.  We  can  come  to  no  other  conclusion,  and 
if  we  did  not  hold  that  this  verdict  was  correct,  it 
would  be  impossible  for  the  statute  to  have  any 
effect. 

Wii:.i.B8,  J. — ^I  am  of  the  same  opinion.  The 
proceedings  complained  of  were  carried  on  continu- 
ously, they  drew  people  to  the  house,  and  increased 
the  landlord's  profits.  I  do  not  see  how  it  would 
be  possible  to  hold  that  this  case  was  not  within 
the  statute. 

M.  Smith,  J. — I  am  of  the  same  opinion.  This 
house  was  certainly  kept  for  public  amusement,  and 
the  evidence  shows  that  this  was  a  case  within  the 
words  and  the  mischief  of  the  Act.  If  the  enter- 
tainment were  only  for  the  family  and  friends  of 
the  landlord  our  decision  might,  perhaps,  be  dif- 
ferent. 

HuU  discharged. 

Attorney  for  the  pit.,  William  Hicks, 

Attorney  for  the  deft.,  Frank  Richardson, 
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Beported  by  £.  Luvley,  Esq.,  Barrister-At-Law. 

Saturday,  May  18,  1867. 

(Before  Willes,    Blackburn,    Kbaxing,   Byles, 
Sheb,  and  M.  Smith,  JJ.) 

I<ORD   (yOLGHESTER  V,   KSWNEY. 

Ixmd'tax — Exemption — Hospitals— Crown  land — 
38  Geo,  3,  c.  5—38  Geo,  3,  c  60. 

The  exemption  from  land-tax  in  favour  of  sites  oj  hos- 
pitals^ contained  in  38  Geo,  3,  c.  5,  is  not  cppHcabh 
to  the  sites  of  hospitals  which  have  become  such  since 
the  land-tax  was  made  perpetual  by  38  Geo,  3,  c.  60. 

This  was  error  brought  by  the  pits,  on  a  judgment 
of  the  Court  of  Ex.  upon  a  special  case.  The  facts 
of  the  case,  which  will  be  found  stated  at  length  in 
14  L.  T.  Rep.  N.  S.  888,  were  briefly  these:— The 
pits,  are  three  of  the  Royal  Commissioners  of  the 
Patriotic  Fund,  and  the  trustees  for  the  said  com- 
missioners, and  the  deft,  is  the  collector  of  Und-tax 
for  the  jMurish  of  Wandsworth,  acting  in  the  division 
of  West  Brixton,  in  the  county  of  Surrey.  The 
deft,  had  distrained  for  land-tax  upon  certain  lands 
of  the  pits.,  forming  the  site  of  an  asylum  and 
buildings,  called  the  Royal  Patriotic  Asylum,  situate 
within  the  deft.'s  district,  and  the  action  was 
brought  to  try  the  question,  whether  the  asylum 
was  exempt  from  land-tax  or  not.  The  asylum  was 
built  by  the  commissioners  acting  in  pursuance  of 
a  Royal  Commission,  issued  for  the  purpose  of 
directing  the  application  of  the  Patriotic  Fnnd, 
which  was  raised  at  the  time  of  the  Crimean  war 
by  public  subscription  for  the  widows  and  orphans 
of  soldiers,  sailors,  and  marines  falling  in  Her 
Majesty's  service!  The  asylum  is  used  solely  for 
the  purposes  of  the  care,  support,  maintenance,  and 
education  of  the  daughters  of  such  soldiers,  sailors, 
and  marines.  The  Court  of  Ex.  decided  that  the 
asylum  was  not  exempt  on  the  ground  that  the  effect 
of  the  38  €reo.  3,  c.  60,  which  made  the  land-tax 
previously  imposed  by  annual  Acts  perpetual,  was  to 
make  the  tax  a  permanent  charge  on  all  lands 
chargeable  with  it  at  the  time  of  the  passing  of  the 
Acts. 

Sir  R,  P,  CoUier,  Q.  C.  (with  him  Prideaux,  Q.  C.) 
for  the  pits,  in  error. — The  asylum  is  not  liable  to 
land-tax ;  first,  because  it  comes  within  the  exemp- 
tions contained  in  the  Land  Tax  Acts,  and  secondly, 


because  it  is  Crown  property.  The  exemption  of 
hospitsls  was  made  by  all  the  Annual  Land  Tax 
Acts  down  to  the  time'  when  the  tax  was  made  per- 
petual by  38  Geo.  3,  c.  60,  and  the  effect  of  that 
Act  taken  in  conjunction  with  the  38  Geo.  3,  c.  5, 
the  last  of  the  annual  Acts,  is  to  stereotype  the 
exception  and  to  make  the  sites  of  hospitals,  not 
only  then  existing  but  afterwards  coming  into  exist- 
ence, exempt  from  the  tax.  It  cannot  be  contended 
that  the  provisions  for  taxing  quarries  and  mines 
include  those  not  existing  at  the  time  of  the  Act, 
and  that  the  exception  in  favour  of  hospitals  appUes 
only  to  existing  hospitals.  Supposing  the  land 
forming  the  site  of  a  hospital  existing  at  the  date  of 
this  Act  should  cease  to  be  used  as  such,  would  it 
not  be  absurd  to  contend  that  that  exemption  should 
oontinne  when  the  reason  for  it  had  ceascKl?  [Black- 
burn, J. — ^The  case  of  St.  Thomases  Hospital  is  an 
example.  It  is  not  clear  to  me  that  the  purchasers 
of  the  site  of  old  St.  Thomas's  would  be  liable  to 
land-tax.]  Surely  it  is  far  more  reasonable  to 
say  that  the  land  shall  be  exempt  or  not  accord- 
ing to  the  purposes  for  which  from  time  to  time  it 
is  used  and  employed.  Take  again  the  exemptions 
contained  in  the  Act  imposing  the  tax  in 
favour  of  masters,  fellows,  and  scholars  of  col- 
leges, and  of  readers  and  officers  of  univer- 
sities and  colleges,  and  of  masters  or  ushers 
of  any  schools  in  England.  Wales,  or  Berwick-on- 
or  Tweed,  in  respect  of  any  stipend,  wages, 
profits  whatsoever  arising  or  growing  due  to  them 
in  respect  of  their  said  employments,  or  places  in 
the  said  universities,  colleges,  or  schools.  This 
exemption  could  not  be  meant  to  be  confined  to  the 
salaries  and  stipends  of  existing  masters,  fellows,  or 
schoidmasters.  [Blaokbttrh,  J. — ^Do  not  the  pro- 
visions for  purchase  or  redemption  of  land-tax  show 
that  it  was  contemplated  by  the  Legislature  that  the 
charge  should  be  perpetual  in  respect  of  the  land 
charged,  and  not  precarious?]  The  probability  of 
any  particular  piece  of  land  becoming  the  site  of  a 
hospital  is  too  remote  to  have  been  taken  into 
consideration  witii  regard  to  those  provisions, 
llien  the  land  is  really  Crown  property,  and  the 
general  principle  is  that  the  Crown  is  not  taxable. 
[Blackburn,  J. — ^Is  not  the  principle  only  applica- 
ble to  cases  when  the  Queen  occupies  herself,  or  by  ^ 
her  servants  ?]  How  in  this  case  can  the  tax  be 
enforced  by  distraint?  The  goods  on  the  premises, 
I  contend,  are  really  the  goods  of  the  Crown.  They 
do  not  belong  to  the  commissioners.  [Blackburn,  J. 
That  sort  of  argument  pushed  to  its  extreme 
point  would  show  that  corporations  are  exempt, 
because  they  cannot  be  imprisoned  in  default  of 
payment,  and  where  there  is  no  sufficient  distress.] 
He  cited 

JTarrison  v.  Btiooeh  1  H.  Bl.  68 ;  and 

AU  Souls  College,  Oxford,  v.  Costar,  8  B.  &  P.  685. 

Mellish,  Q.  C.  (with  him  Philbrick)  for  the  deft,  in 
error. — The  effect  of  the  Acts  is  to  make  a  certain 
sum  yeariy  payable  by  certain  districts.  Any  land- 
tax  redeemed  is  to  be  redeemed  according  to  the 
existing  value  of  the  land,  and  a  proportionate  sum 
to  be  struck  off  the  assessment.  In  the  case  of 
Reg.  V.  The  Land  Tax  Commissioners,  2  E.  &  B.  694, 
the  Court  of  Q.  B.  held  that  though  prior  to  the 
Act  making  the  tax  perpetual,  viz.,  38  Greo.  3,  c  60, 
the  amount  leviable  upon  each  division  was  not 
divided  in  any  fixed  proportion  among  the  districts 
forming  the  division,  the  effect  of  that  Act  was  to 
create  a  fixed  quota  to  be  raised  from  the  land  for 
each  district.  So  that  any  fresh  exemption  on  any 
laud  arising  afterwards  throws  a  greater  burden  on 
all  the  other  lands  in  the  district.  If  the  whole 
district  consisted  of  Biackacrc  and  Whitcacrc,  and 
Blackacre  was  turned  into  a  hospital,  Whitcacre 
would  have  to  pay  all,  and  then  if  Whiteacre  became 
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a  hospital  there  would  be  no  Umd  left  to  be  charg^e- 
able  at  all  The  effect  of  the  38  Geo.  3,  c.  60,  is  not 
80  much  to  make  the  annual  Act  peipetual  as  to 
make  the  sum  chargeable  at  the  time  by  Tirtue  of 
the  annual  Act  i>erpetually  payable. 

WiLLES,  J. — ^We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Ex.  ought  to  be  affirmed.  It 
appears  to  us  that  the  argument  that  the  38 
Geo.  3,  c.  60,  established  the  existing  land-tax  as  a 
perpetual  charge  upon  the  land  subject  thereto  ought 
to  prevaiL  It  appears  that  at  the  time  when  the  38 
Geo.  3,  c.  60,  was  passed,  the  38  Geo.  3,  c  5,anAct  in 
the  sameyear,  had  imposed  the  then  existingland-tax. 
That  was  one  of  a  succession  of  Acts  which  had  from 
time  to  time  imposed  the  land-tax,  and  it  contained 
an  exception  wUch  included  (^we  will  assume  for  the 
purpose  of  the  argument)  the  present  case,  so  that 
if  the  property  in  respect  of  which  the  liability  to 
land-tax  is  in  contest  here  had  been  in  the  same 
state  when  the  38  Geo.  3,  c.  5,  passed,  it  would  have 
been  thereby  exempted.  That  exception  is  found  in 
the  26th  section  of  the  Act  in  the  proriso,  *<  nothing 
in  the  Act  contained  shall  extend  to  charge, 
amongst  other  things,  any  hospitals."  The  only 
other  part  of  the  section  necessary  to  refer  to  is  the 
clause  which  exempts  other  hospitals  and  alms- 
houses for  and  in  respect  only  of  any  rent  or 
revenues  which  on  or  before  the  said  25th 
March.  1693  were  payable  thereto.  Therefore 
the  Act  exempted  the  sites  <xf  hospitals,  and 
exempted  the  revenues  of  hospitals,  provided 
those  revenues  iiad  been  received  i)efDTe  -^  ^5th 
March  1693,  and  were  then  payable.  Assuming 
then  that  the  property  in  question  ifas  exempted,  it 
was  so  by  reason  of  its  beiug  within  the  exception 
of  the  26th  section  of  the  temporary  Act  of  the  38 
Geo.  8,  c.  6.  That  was  an  Act  wmch  had  only  an 
operation  for  the  time ;  it  was  to  grant  a  land-tax 
for  the  year;  it  dealt  with  things  as  they  then 
were ;  it  exempted  certain  revenues  if  in  existence 
and  receivable  in  respect  of  charities  on  the  25th 
March  1693 ;  it  exempted  the  sites  of  certain  chari- 
ties, if  in  existence  in  the  year  1798,  at  the  time 
when  the  Act  was  passed ;  and  it  was  under  those 
circumstances  that  the  38  Geo.  3,  c.  60,  was  enacted. 
That  was  not  a  temporary  Act;  it  was  an  Act 
intended  to  make  the  land-tax  then  existing  per- 
petual, and  if  the  Legislature  had  thought  proper 
to  make  the  land-tax  perpetual,  with  a  proviso 
that,  in  the  event  of  the  future  use  of  the  land  in 
the  course  of  time  in  such  a  way  as  to  come  within 
any  of  the  categories  which  constituted  exceptions  at 
the  passing  of  the  38  Geo.  3,  c  6,  of  course  it  was 
competent  for  the  Legislature  to  make  the  tax  per- 

Setual  subject  to  that  condition  and  with  that  quali- 
cation.  No  express  qualification  to  that  effect  is 
found  in  the  statute ;  but  it  is  said  that,  construing 
the  two  Acts  together,  both  being  in  pari  materia^  we 
ought  to  infer  that  it  was  the  intention  of  the 
Legislature,  and  so  conclude  that,  though  the  site 
of  the  property  in  question,  assumed  for  the  pur- 
poses of  the  argument  to  be  a  hospital,  was  charge- 
able in  its  then  existing  state  under  the  38  Geo.  3, 
c  5,  and  was  charged  in  perpetuum  by  the  38  Geo.  3, 
c  60,  yet  when  once  its  use  was  changed  to  that  of 
a  hospital,  or  one  which  would  have  been  within  the 
scope  of  the  26th  section  of  the  former  Act,  then  its 
liability  ceased  upon  the  true  construction  of  the 
latter  Act  construed  by  the  light  of  the  former. 
Now,  is  that  argument  sustained  by  the  language  of 
the  A6t  of  the  38  Geo.  3,  c.  60,  coostrued  according 
to  the  ordinary  rules  of  construction,  and  having 
regard  to  the  subject-matter  ?  We  are  of  opinion 
that  it  is  not,  but  that  the  language  of  we  88 
Geo.  3,  c  60,  is  general  and  unqiudified ;  that 
the  intention  of  that  Act  was,  that  the  land- 
tax    which   was   then   payable   should   continue 


to  be  paid  in  respect  of  the  land  that 
then  charged,  and  that  when  the  Legislature 
said  that  the  land-tax  should  be  perpetual  it  meant 
what  it  said,  viz.,  it  should  continue  for  ever  pay- 
able out  of  the  land  which  was  subject  thereto. 
Now,  in  order  to  s^ve  our  reasons  for  this  conda- 
sion,  it  will  be  proper  to  refer  to  the  language  of  the 
statute,  and  it  will  not  be  necessary  to  go  far  beyond 
the  Ist  section  for  the  purpose  of  showing  that  the 
language  bears  the  construction  that  has  been  put 
upon  it  in  the  very  elaborate  and  ludd  judgment 
delivered  by  my  brother  Channell  in  the  Court  of 
Ex.  The  statute  commences  by  reciting  that,  ^  It 
may  materially  conduce  to  the  strengthening  and 
supporting  the  public  credit,  and  to  augmenting  the 
national  resources  at  this  important  conjuncture, 
that  the  duty  now  payable  for  due  year  on  land 
shall  be  made  perpetual,  but  subject  to  redemptioa 
and  purchase  on  transferring  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt  a  -certain 
proportion  of  the  capital  stock  in  the  manner  here- 
after stated."  The  recital,  therefore,  which  is  the 
key  to  the  Act,  seems  to  have  suggested  the  con- 
struction which  we  adopt  The  enactment  f oHowb, 
'*  That  the  several  and  respective  sums  of  mon^ 
charged  by  virtue  of  an  Act  of  the  present  session 
[referring  to  the  Act  already  mentioned]  to  be 
raised  in  Great  Britain  for  the  service  of  the  year 
1798  on  the  respective  counties,  ridings,  stewartries, 
cities,  boroughs,  cinque  ports,  towns,  and  places  in 
Great  Britain  in  respect  of  manors,  messuages,  lands, 
tenements,  and  hereditaments  in  the  aaid  Act  men- 
tioned,  lying  within  the  same  counties,"  and  so 
forth,  **to  be  raised,  levied,  and  paid  unto  His 
Majesty  within  the  space  of  one  year  from  the  23th 
day  of  March  1798,  shall  from  and  after  the  expira- 
tion of  the  said  term  [except  as  hereinafter  men- 
tioned] continue  and  be  raised,  levied,  and  paid 
yearly  to  His  Majesty,  his  heirs  and  successors,  mmi 
and  i^ter  the  25th  day  of  March  in  every  year  for 
ever ;  and  that  all  the  powers,  rules,  directions,  pro- 
visions, articles,  clauses,  matters,  and  things  con- 
tained in  the  said  Act  of  the  present  session  of 
Parliament,  so  far  as  the  same  are  not  varied  or 
otherwise  provided  for  in  this  Act,  shall  continue 
and  be  in  full  force  and  be  duly  observed,  practised, 
and  put  in  execution."  Now  here  we  have  the  case 
of  property  not  exempted  when  the  former  Act 
was  pcwsed,  and  when  the  later  Act  was  passed 
we  have  words  making  the  charge  then  exist- 
ing thereupon  perpetual.  Unless  some  good 
reason  can  be  shown  for  not  giving  effect  to 
those  general  words,  they  must  be  construed 
generally.  The  enactment  in  terms  is,  that  the  land- 
tax  then  payable  (which  must  mean  all  the  land- 
tax  then  payable,  and  must  therefore  include  evenr 
part  of  the  land-tax  then  payable,  and  that  wfak» 
was  distrained  for  as  land-tax  in  this  case  is  the 
representative  of  a  part  of  the  land-tax  then  pay- 
able) "  shall  continue  to  be  paid  for  ever."  However, 
to  show  that  this  general  provision  was  not  appli- 
cable, various  arguments  were  addressed  to  the 
courts.  In  the  first  place,  arguments  were  used 
derived  from  the  subsequent  provisions  of  the 
statute  itself.  Upon  turning  those  arguments  over, 
every  one  of  them  appears  to  point  to  a  general 
construction  of  the  statute,  and  not  to  particular 
exceptions.  The  property  is  not  only  to  be  charge- 
able to  the  Government  taxj  for  ever,  but  it  is  to  be 
dealt  with  as  if  it  would  be  payable  for  ever ;  as 
for  instance,  in  the  provision  for  redemption,  and 
especially  that  for  purchase  of  the  tax  by  the  transfer 
for  the  purposes  mentioned  in  the  recital  of  an 
amount  of  consols  sufficient  to  produce  a  certain 
revenue  somewhat  exceeding  the  estimated  amount 
of  the  land-tax,  accompanied  by  a  provision  for  a 
compensation  out  of  the  sum  in  consols,  to  be  psdd 
to  the  purchaser  in  the  event  of  an  abatemeiit,  by 


UAGIBTBATE8'  CASfiS. 


4t7 


Ex.  Cr.] 


Bao.  V.  Mabt  BoBuisoir. 


[C.  Cam,  B. 


rMSon  of  a  dumge  in  the  yalne  of  the  estate,  bat  no 
prorMon  for  a  retom  in  the  event  of  the  use  of  the 
land  changing  so  as  to  come  within  the  exceptions 
which  it  is  argued  must  be  imported  into  the  per- 
pctual  statute  from  the  temporary  statute,  although, 
aocoiding  to  that  argument,  in  consequence  of  its 
being  applied  to  su<£  use  the  tax  would  cease  to 
produce  anything  whatever  for  the  purchaser.    The 
alignments,  therefore,  to  be  derived  from^he  words 
of  the  statute  clearly  tend  to  sustaiiT  the  absolute 
perpetui^  of  the  charge,  without  reference  to  any 
change  in  the  subsequent  use  of  the  land,  rather 
tiian  the  contranr  conclusion.     They  have   been 
•0  abundantly  referred  to  in '  the  judgment  of  my 
brother  Channell   in  the   court  below   that  it  is 
unnecessary  to  do  more  than  indicate  the  line 
of     the    argument    employed    by    that    learned 
judge.     Now,  such  being  the  condusion   to  be 
drawn    from  the  general  terms   of    the  enact- 
ment itself,    and    also   from    the  details   which 
are  provided  by  the  Legislature  for  carrying  it 
into  effect,  let  us  consider  the  further  difficulties 
which  were  urged  on  the  part  of  the  pits,  in  error, 
fot  the  purpose  of  inducing  us  to   arrive  at  a 
different  construcdon  of  the  Act.    It  is  said  that  if 
we  hold  that  the  second  Act  of  the  88  Geo.  8  did 
impose  a  diarge  on  lands  which  were  not  at  the  time 
subject  to   it,   we  must  also  hold  that  it  made 
perpetual   the  exemptions  existing   at  the   Ume 
whether  as  to  persons  or  land.    It  is  said  that,  as  to 
certain  profits  of  lands  which  had  not  come  into 
ezisteiice  at  the  time,  there  would  be  an  exemption 
implied  from  the  nature  of  the  thing,  because  none 
of  those  profits  could  be  got  at  the   time.    As 
to  lands,  then,  which  are  used  as  hospitals  at  the 
time,  are  th^  not  to  be  taxed  when  they  cease  to 
'be  uaed  as  hospitals?   As  to  persons,  can  it  be  that 
if  all  the  schoolmasters  existing  at  tiiat  time  have 
died,  the  new  race  of  schoolmasters  are  not  to  be 
exempt,  and  so  forth  ?    And  with  respect  to  mines 
undiacovered  and  unopened,  are  they  not  to  be  taxed 
as  aoon  as  they  come  into  existence  ?     These  argu- 
ments probably  were  the  most  considerable  which 
have  been  advanced  by  Sir  Robert  GoUier,  but  they 
i^pear  to  have,  when  properly  considered,  no  place 
in  the  present  discussion.     With  respect  to  the 
question  whether,  supposing  a  hospital  existing  at 
the  time  of  both  the  statutes  88  Geo.  8,  ceased  to 
be  a  hospital,  and  the  land  forming  its  site  was 
applied  as  in  the  case  mentioned  by  my  brother 
Blackburn,  the  case  of  St.  Thomas's,  to  uses  other 
than  diaritable  uses,  that  land,  when  applied  to  its 
new  use,  would  be  liable  to  be  taxed  to  tiie  land- 
tax  or  not ;  when  that  question  shall  arise  it  must 
be  decided,  but  it  is  not  the  present  one.     It  is 
enottfi^  to   state  the  arguments  that  would  be 
advanced  on  the  one  side  and  the  other  to  show  it  is 
not  the  present  question.     It  may  be  said  upon  the 
part  of  the  public   bearing  the    land-tax,    that 
the    reason  oeasing,   the   operation  of   the   Act 
ceased ;  that  in  fact  it  was  an  exemption,  and  the 
exemption  was  one  which  applied  to  Uie  thing  with 
an  implied  condition  that  the  exemption  is  to  last 
flo  long  as  it  is  preserved  in  the  character  in  whidi 
it  was  exempted.     That  would  be  the  argument 
upon  one  side.    Upon  the  other  hand  it  would  be 
argued,  no  doubt,  that  the  intention  of  the  Legis- 
kture  must  have  been  to  treat  hospitals  and  other 
estaUishments  coming  within  the  25th  section  of 
the  first  Act  of  88  Geo.  8  as  having  redeemed  the 
land-tax,  to  give  them  the  property  not  only  whilst 
it  remained  theirs,  but  when  Uiey  came  to  dispose 
of  it  as  St.  Thomas's  Hospital  did  with   all  the 
benefit  of  being  exempt  from  the  tax.    One  or  other 
of  theee  alternatives  the  court,  who  would  have  to 
decide  that  question,  must  adopt    Whichever  they 
adopt  the  ease  is  not  applicable  to  the  present, 
because  it  is  obvious  that  no  such  considerations 
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can  at  all  enter  into  the  present  argument.  Tbeie 
is  no  such  alternative  here.  No  question  as  to  the 
perpetuity  of  the  exemption  would  arise  when  the 
perpetual  Act  came  into  existence,  as  at  that  time 
the  land  was  not  exempt  The  statute  has  imposed 
a  land-tax  upon  the  land  which  continues,  and 
nuJcesno  provision  for  any  subsequent  change  in 
the  status  of  that  land.  Then,  with  respect  to  the 
argument  drawn  from  t|ie  exemption  in  favour  of 
schoolmasters,  I  do  not  think  that  applicable  either, 
because  the  Ajct  of  Parliament  in  respect  of  personal 
property  is  not  dealing  with  individuals,  it  dealt 
with  a  sort  of  property  made  at  the  time  by  A.  B. 
and  Cn  but  which  when  A.  B.  and  C.  are  in  their 
graves  may  be  made  by  their  representatives  X.  IT. 
Z^  and  therefore  that  case  seems  to  have  no  applica- 
tion to  the  case  of  a  perpetually  existing  property, 
but  one  with  respect  to  the  cnaracter  of  which  a 
change  has  been  made.  Probably  to  the  end  of 
time  there  will  be  a  certain  amount  of  money  made 
by  teaching ;  teachers  will  change,  but  the  property 
itself  will  1^  property  made  by  teaching.  However, 
fortunately  an  end  has  been  put  to  questions  of  that 
description  b  v  the  statute  which  has  taken  away  the 
land-tax,  which  existed  by  a  sort  of  solecism  in  re- 
spect of  personal  property.  Then  the  last  case  put 
was  the  case  of  mines  and  quarries,  and  it  is 
said:  assume  a  mine  or  a  quarry  that  was 
not  open  in  the  time  of  the  88  Geo.  8 ;  is  that  not 
to  be  taxed?  All  that  need  be  said  upon  that  is, 
that  a  mine  or  a  quarrv  is  nothing  more  than  a 
phase  of  land,  the  potential  profit  of  land  which  was 
in  existence  at  the  time,  and  therefore  probably  no 
difficulty  would  be  found  in  dealing  with  that  case 
when  the  question  arises ;  at  all  events,  it  does  not 
affect  the  discussion  in  hand  here.  Upon  the  lan- 
guage, therefore,  of  the  88  Geo.  8,  &  60,  which  ap- 
pean  to  be  genml,  and  indeed  universal,  and  to 
apply  to  all  land-tax  then  payable  in  respect  of  the 
land  upon  which  it  was  then  charged ;  upon  the 
plain  language  of  the  1st  section  of  that  statute 
which  we  cannot  find  modified  in  any  other  part  of 
the  statute  we  think  that  the  land-tax  in  this  caae^ 
inasmuch  as  it  was  at  the  date  of  the  Act  payable, 
has  not  been  taken  away  by  the  change  in  the  use 
of  the  land.  I  would  add,  before  concluding,  with 
reference  to  Crown  properly  and  the  taxing  of  Crown 
property,  that  it  was  not  and  could  not  nave  been 
considered  at  the  time  that  property  belonging  to 
the  Crown  should  not  be  taxed  on  the  mere  ground 
that  it  belonged  to  the  Crown,  but  only  in  case  of 
its  actual  occupation  by  tlie  Crown,  or  its  being  ap- 
propriated to  pubUc  purposes;  because  in  the  89 
ft  iO  Geo.  8  there  is  an  express  provision  for 
taxing  Crown  lands,  and  machinery  provided  for  it. 
We  are  aU  of  opinion  that  the  judgment  was  right, 
and  ought  to  be  aflirmed. 

Judgment  affirmed. 
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Reported  by  J.  THoxpaov,  Ei^,  BatTlstei>«fc-Lftw. 

Satwrda^j  Mo^  4, 1887. 

(Before  Kcllt,  C.  B.,  Mabtiv,  B.,  Btles,  Eeatiko, 

and  Shbe,  JJ.) 

Reg.  r.  Mabt  Bobixook. 

Bankruptcy — Feme  covert — Embezzlement  and  conceal' 
WMnt  of  ^npertjf — AdmiuUnlitjf  of  examinaiion  and 
angwers  in  oanJmiptcjf  to  criminate  the  banhupL 

A  feme  covert,  on  her  own  petition,  in  tohieh  the  stated 
herself  to  he  a  widow,  was  adjudicated  bankrupt,  and 
she  was  qflerwards  indicted  for  concealment  and  em* 
bezzlement  of  her  propertjf  with  intent  to  defraud  her 
creditors  (24  j*  25  Vict,  c.  184,  «.  221,  par.  8),  and 
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,  ^100  ether  penom  wen  abo  jmHcted  with  aiding  her. 
The  esDornxmitioHt  aad  cauvotre  of  ike  three  dkfU,  iu 

.  hahkruptfy  were  given  in  evidence  iu  mqmort  of  the 

prosecution.    No  caution  woe  given  to  them  ^  the 

commissioner  on  mch  examination,  and  th^  d»d  not 

object  to  answer  on  the  ground  thai  their  answers  might 

tend  to  criminate  them : 

Hddy  that  aUhmgh  the  wife  was  adjudicated  a  bank- 
rupt, the  property  belonged  to  her  huaband,  and  that  the 
propertif  was  not  proved  as  hud  in  the  indictment. 

Quitre  :  L  Whether  a  married  woman  can  be  wrft  a 
bankrupu  2.  Whetker  the  Omiette  is  voncbuive 
evidence  of  bankrupt^  against  a  married  woman  cKJfii* 
dicattd  banhnpt  after  the  iapu  of  the  time  mentiotwd, 
18  ^  14  VicL  &  106,  «.  288. 

'  Cftie  Twenred  for  the  opinion  of  this  court  hy 
M.  Smith,  J. 

Maiy  Bobinson,  John  WiUiara  Bobinson,  and 
John  William  Andrew  (together  with  Mary  Skinow, 
who  was  acquitted}  were  tried  before  me  at  York 
at  the  Spring  Assises  1867,  and  were  oonrlcted  and 
sentenced  to  terms  of  imprisonment. 

Mary  Bolnnson  had  been  adjudicated  a  bankrupt 
on  the  25th  July  186ft. 

The  indictment  contained  sixteen  counts. 

One  set  of  counts  chaiged  Mary  Bobinson  with 
committing  misdemeanours  under  the  B.  A.  1861, 
s.  221,  par.  8,  riz^  by  conceAling  and  embesczUng 
property,  and  the  other  defts.  with  aiding  her. 

Another  set  of  counts  charged  all  tiie  defts.  with 
a  conspiracy  to  do  these  acts. 

The  bankrupt,  Maiy  BoUnson,  had  carried  on 
the  business  of  a  pawnbroker  in  HuU  on  her  own 
account,  as  *^  Mrs.  Bobinson.**  She  was  ndjodicated 
a  bankrupt  on  her  own  petition,  in  which,  and  in 
the  aJQIdaTit  yeiifying  it,  she  described  herself 
as  of  16,  Great  Passage-street,  HuU,  pawnbroker, 
widow. 

It  was  proTed  that  Maiy  Bobinson  was,  at  the 
time  of  contracting  her  debts  and  of  her  bank- 
ruptcy, a  married  woman.  Her  maiden  name  was 
**May,  and  she  was  married  in  1844  to  Bobert 
^binson,  who  at  the  time  of  the  trial  was  still 
nliTC.  About  fourteen  years  ago  the  husband  went 
abroad,  and  was  absent  for  ten  years.  He  returned 
about  five  years  ago,  and  remained  in  England 
about  a  year  and  a-half,  during  which  time  he 
occasionally  st^ed  with  the  bankrupt  at  the  house 
in  HuU  in  which  she  lived  and  carried  on  her  trade. 
About  three  years,  or  three  and  a-half  years  ago, 
he  went  to  America,  and  has  not  since  been  seen  in 
£nglwd. 

'She  creditors  were  not  aware  that  Mary  Bobin- 
son was  a  manied  woman,  and  she  told  some  of 
them  she  was  a  widow.  The  deft,  John  William 
Bebinson,  was  her  son,  and  assisted  her  in  carrying 
on  the  business. 

The  Gazette  of  the  27th  July  1866,  containing  the 
advertisement  of  adjudication,  ^as  put  in  evidence, 
and  no  step  has  been  taken  to  dispute  or  annul  the 
,  adjudication. 

It  was  objected  by  the  learned  counsel  on  behalf 
of  the  serend  -dtf  ts.  that  the  bankruptcy  was  null 
in  consequence  of  the  covertare  of  Msty  Bobinson, 
and  that  the  defts.  could  not  be  convicted  on  any  of 
the  counts  in  the  indictment.  It  was  also  objected 
for  each  of  the  other  defts.  that  if  Mary  Bobinson 
was  estopped  from  disputing  her  bankruptcy,  they 
were  not. 

I  reserved  these  objections  for  the  oonsiderBtion 
of  the  Covrt  for  Crown  Cases  Beserred. 

The  three  defts.  were  severally  examined  before 
the  commis^oner  in  bankruptcy,  under  the  provi- 
sions of  the  B.L.C.A.  1849.  Th^r  evidence  was 
taken  down  and  proved  at  the  trial  before  me,  by  a 
shorthand  writer  duly  appointed  under  the  same  Act. 


The  defts.  were  each  examined  respecting  th& 
fraudulent  disposition  of  the  property,  which  was 
the  subject  of  the  present  indictment,  and  material 
evidenoe  for  the  jury  in  support  of  the  pi 
was  obtained  from  eadh  of  the  examinatioaa. 

No  caution  was  given  to  the  def ta.  by  Ao 
missioner,  and  no  (Ejection  was  made  by  either  of 
them  totheexaminatkm,ortoanyof  the  questions 
put  to  tbem,  on  the  ground  that  the  aaewers  night 
tend  to  criminate  them. 

It  was  objected  eo  behalf  of  each  of  ibe  prieoners 
that  the  statements  in  his  and  her  examination  wei» 
not  admissible  in  evidenoe  against  themrespectiTeiy 
\iigon  this  indictment. 

I  admitted  the  evidence,  Imt  reserved  ttese  objec- 
tions also  for  the  considention  of  the  co«rt» 

I  sentenced  the  nnsonera  to  Twioos  tenns  of 
imprisonnnnt,  and  did  not  respite  execution. 

MosTAon  SxnH. 

CampbeB  Foster,  for  the  pTisonen.--The  oonvie- 
tioa  was  wrong.    The  first  objection  to  it  is  that  the 
plt^  Mary  Bobinson,  is  a  married  woman,  and  as 
such  was  incapable  of  contracting,  and  eonld  nst 
have  creditors  except  for  necessaries.    The  adjadK 
eation  of  bankruptcy  against  her,  it  is  contended^ 
wasanaUity.    The  whole  of  the  debts  ia  the  sohs- 
dule  were  debts  which  had  aocmed  during  her  oover- 
ture.     Her  husband  was  not  an  alien,   hot  an 
Englishman  resident  abroad,  and  the  evidence  was 
siMh  as  to  rsnder  him  liable  for  the  debts  iHiich  sh^ 
contracted  while  carrying  on  trade.    She  could  net 
be  made  bankm^  even  on  her  ownpelition :  (1  SeL 
N.  P.  888,  tit.  «<  Baron  and  Feme.'O    AUhough  the 
told  some  of  the  creditors  thst  she  wan  a  widow^ 
this  would  not  have  ettappedi  her  from  setting  np  the 
defence  of  coverture  in  an  action:  (Davunport  v. 
NeUffUj  4  Camp.  26.)    [Kkllt,  C.  B.--yau  eontend 
that  a  married  woman  is  not  within  the  bankrupt 
Uws  at  all,  and  that  nothing  that  she  says  or  dees 
can  alter  that.    Is  there  any  case  that,  while  the 
contract  of  marriage  exists,  a  wife  can  be  made  a 
bankrupt?    Where  the  hnaband  is  eoavict  he  is 
civilly  dead.1    That  is  the  contention.    This  esse 
is  different  uom  those  in  which  the  husband  was  sn 
alien  or  convict,  or  one  who  had  deserted  the  king- 
dom :  (1  Inst.  130  a ;  1  Selw.  N.  P.  841.)    Secondly, 
as  to  the  admissibility  of  the  examinatioBS  and  an- 
swers in  bankruptcy,  it  must  be  conceded  that  Bag, 
V.  SoUt,  25  L.  J.;  M.  C.  128,  supports  the  rulmgef 
the  learned  judge  at  the  trial,  but  in  that  case  Cole- 
ridge, J.  dissented  from  the  judgment  of  the  court ; 
and  in  a  subsequent  case  (fieg*  ▼.  Shsen,  28  L.  J., 
M.  C.  90X  although  the  decision  in  Beg,  v,  Scott  ws» 
udield  by  the  majority  of  the  court,  yet  CockborD, 
C.  J.,  and  other  judges,  were  of  opii^n  thst  such 
examinations  and  answers  were  not  admissible  ia 
evidenoe  against  the  bankrupt    [KnUrX,  C.Bir- 
How  can  this  court  overrule  its  own  dedsion  ia 
Beg,  T.  Scau  f    Kbazdio,  J.— The  practice  has  beaa, 
if  one  judge  dissented  to  require  the  case  to  be  re- 
argued before  all  the  judges,  but  Betf.  t.  SeeU  wss 
decided  without  that  being  done.— &BU.T,  C  B.«- 

1  do  not  hentate  to  say  that  I  should  like  to  see  the 
case  ci  Beg.  ▼.  Scott  reviewed,  and  should  he  ^if 
this  court  had  power  to  do  so,  for  I  think  it  is  op- 
posed to  the  first  principle  of  criminal  law  "  thatas 
one  should  be  compelled  to  criminate  himsel£''-r 
Maktih,  B.  referred  to  Beg.  t.  GarUtit  1  Den.CC; 

2  Cox  C.  a  448.]  Thirdly,  if  Maiy  Bobowm  i* 
estopped  from  disputing  her  bankruptcy,  the  othsr 
defendants  are  not  mn.na,  J.— Still  the 
cation  stands  unannulled.]  It  is  like  a 
marriage,  which  is  nulL 


Bannof  {Ceitman  with  him) for  tiie 

First  The  bankrupt  is  estonM  from  dispotiagthe 

I  validity  of  the  adjudication  havinc  in  her  petttioo 
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on  oatli  stmted  that  she  was  a  widow :  (Ex  parte 
Baet,  2  Mont^  J>.  &  B.  887.)  [Kbllt,  C.  B.— That 
ctie  only  shows  that  the  Court  of  Banlmiptcjr  win 
not  annul  the  petition ;  it  is  no  anthoritr  that  the 
flat  could  be  sustained  in  an  action.]]  line  adjndi- 
estion  in  this  case  was  not  a  nullity.  The  eommis* 
sloaer  liad  jurisdiction,  and  bj  sect.  238  cf  12  &  18 
Tict  c.  106»  the  time  baring  expired  within  which 
fhA  bankrupt  could  have  applied  to  aimul  the  flat, 
the  Gazette  is  '^  concliisiv«  eridence  in  all  cases 
against  such  bankrnpt,  anl  in  all  actions  at  law  cfit 
suits  in  equity."  This  construction  was  followed 
in  Bep.  t.  Zeciy,  L.  A  C.  597 :  10  Cox  C.  C.  If  this 
tt  so  against  the  prindpal  inisdemeanant,  it  is  the 
stme  against  all  who  aid  or  assist  her :  (24  A  25 
TttsL  c.  94 :  i\M&  ▼.  Cammg^  2  L.  Rep.  (X  P.  9(1 ; 
15  L.  T.  Rqk  N.  &  587.)  [Mumx^  B.— The  pro- 
perty was  really  tiie  property  of  the  husbaod, 
and,  if  so,  how  do  you  prore  the  indictment? 
This  was  not  her  property  at  ail.  Kbllt,  C.  B. 
—She  was  a  married  woman,  and  had  no  pro- 
perty. Is  there  any  eridence  that  she  had  any 
property  which  her  husband  could  not  have  lawfully 
taken  If  he  had  come  to  tliis  country?  What 
answer  could  any  one  make  to  an  action  of  trespass 
hj  the  husband  for  taking  this  property  ?}  FbA  ▼. 
CaRiRii|7  shows  that  a  nunied  woman  may^  become 
a  jadgment-debtor. 

Jfo  .Mfar,  7  L.  T.  Repi  N.  8.  886 ; 

GtikKe  T.  Gumtm  4  Camp.  881 ; 

ITateMt  T.  IFooa,  5  B.  ft  0. 158 ; 

Bt  fOf^Cmtm,  I  Qlrnk  J.  317; 

&r/wraa  1F«ie,  22 1*,  jr.  Bank.  7L 

Foiier  waa  heard  in  reply. 

CW«  o(&.  «tt2t. 

•Kbllt,  C.  B.-~In   this  case  Mkiy  Bobiasos, 
togetiier  with  John  William  Robinson  and  ¥niliam 
Andrew,  liad  been  oonTictsd  of  embeaaling  and 
conspiring  to  embezsle  certain  property  hiid  lo  be 
the  pn^perty  of  Ma^  Robinson  Twho  is  alleged  to 
hare  become  bankrupt),  both  before  and  after  the 
sdjudication  in  bankruptcy,  with  intent  to  defraud 
her  creditors.  .The  three  defta.  had  been  compul- 
aorily  examined,  and  without  any  caution  giren, 
before  the  Commissioner  in  Bankruptcy  under  the 
prorisions  of  the  B.  A.  1849,  and  it  was  objected 
that  these  examinattoBa  faaring  been  thus  taken 
were  not  admissible  in  eridence  against  them 
4b  a  criminal  prosecution.     But   J&g,  r.  Scott^ 
25  L.  J.  BL  C:  128,  is  condusire  to  sliow  that  this 
evidenoa  irm  admiasible.    I  cannot  bnt  tliiak  that 
thia  decisMKi  is  at  raiiance  with  the  prinoiple  of  law 
tliatao  naan  ta  bonnd  to  criminate  himaelft  bstit 
was  a  decision  of  this  court,  and  has  since  been 
recognised  in  another  case.  Beg,  ▼.  Sbae,  28. L.  J. 
M.  C.  91,  and  we  are  not  at  liberty  to  queetion  the 
tfuthbrtty  of  these  dedsions  here.     It  wae  also 
objected  that  the  deft.  Mary  Robinson  at  the  time 
cf  the  adjudication  in  bankruptcy  and  the  com- 
iiisskm  ef  the  -offence  charged,  was  a  married 
woman,  and  so  not  lUiUe  to  be  made  a  banlfirupl. ; 
To  this  it  waa  answered,  first,  that  havis^  repve- 
ssnted  herself  as  a  widow  and  traded  as  sueh^  and 
her  husband  baring  been  absent  from  Bnglaad  ITer 
between  three  and  four  years,  she  had  become  BaUe 
te  the  bankrupt  law.    But  I  am  of  ophaioa  that, 
having  been  in  faet  a  married  womaa  at  the  time  in 
question,  the  property  with  which  she  had  traded 
VM  the  profierty  of  her  husband,  and  tlmt  she  was 
not  within  the  operation  of  the  statutes  of  bank- 
nptey.    It  has  been  held  that  the  wife  <^  a  felon 
conrict,  or  a  feate  oevett,  who  is  a  sole  trader,  by 
the  custom  oi  Ijondon  is  liable  to  be  made  bankrupt^ 
but  in  thia  case  the  husband  of  Mary  Robinson 
laight  return  to  £ngiand  at  any  moment,  and  seixe 
tlje  ptopertjref  which  she  was  possessed,  and  with 
whieb  she  had  traded,  and  exercise  his  inarital 


rights  orer  it  as  he  might  think  proper.  But  It 
was  further  contended  that  Mary  Robinson,  not 
haring  contended  the  adjudication  in  banicruptcy 
within  tfie  time  limited  by  the  12  ft  18  Yiet.  c.  106; 
the  Gceeette  became  conclnsire  eridence  of 


s. 


J 


the  adjudication,  and  dispensed  with  any  farther 
proof  in  support  of  it.    TMs  objection,  howerer, 
does  not  ai^y  to  the  otiier  two   defts.,  and  tbr 
prosecutors  haring  failed  to  ptore  the  aUegatton  in 
the  indictment  necessary  to  support  a  ralid  adjodl^ 
cation,  I  am  of  opinion  that  as  against  them  the 
adjudication  was  roid,  and  the  conrictikm  must  be 
quashed.    It  was  nrged  for  the  vrosecntion  tliat  tiie 
adjudication  nrast  be  hiM  good  until  annulled  er 
set  aside  by  the  L.  C.  or  the  Court  of  Bankruptcy ;. 
but  tbi»  Is  altogether  a  mistake.    An  adjudicatioo 
io  bankruptcy  is  of  no  force  or  effect  wluUsoerer  aa 
eridence  in  any  suit  or  proceeding,  ciril  or  criminal^, 
unless  supported  by  proof  of  all   the  acts,  and 
requisites  essential  to  its  ralidity,  except  where  it  ia 
maide  condusire  eridence  against  particular  ctasoea 
of  persons,  or  nndler  partieidar  circumstances  hf 
the  express_pityrision8  of  an  Act  of  Parliament,  a» 
br  12  ft  18  Yict  c.  108,  a.  284.    Were  it  otherwise, 
if  the  husband  of  Mary  Robinson  were  to  return  te- 
England  and  take  poasession,  as  he  lawfully  might, 
of  the  goods  which  passed  as  the  property  of  the 
wife  to  the  hand*  of  her  assignees,  he  might  be 
indicted  and  conricted  under  an  indictment  in  the 
form  of  that  which  is  now  before  the  court  for 
embezzBng  or  conspiring  to    embezxie    his    own 
property.    It  is  not  necessary  that  the  adjndicatfa>» 
&onId  be  annulled  by  any  court  of  law  or  equity^ 
The  defts.,  J.  W.  Robinson  and  MnHiam  Andrew, 
could  not  be  heard  in  any  auit  to  set  it  aside ;  a» 
against  them  it  is  merely  roid,  and  indeed  the 
indictment  Is  framed  accordingly,  for  it  contalna 
aJlegathms  in  erery  count,  not  merely  of  the  adjudi- 
cation  itself,  but  of  the  petition  and  the  trading  by 
BCarr  Robinson,  and  all  other  matters  essential  to  it» 
raUoity,  and  these  were  material  allegations,  whidi 
the  proeecutors  are  bound  to  prore.    Haring  faile<l 
to  do  80,  the  conriction  cannot  be  sustained.    Whli 
respect,  howerer,  to  Mary  Robinson,  I  should  hare- 
been  of  opinion  that  she  was    well   entitled  in. 
this  criminal  proceeding  to  dispute   the  raHditjr 
of  the  adjudication  against  her,  and  that  althougm 
it  may  be  expedient  and  just  to  hold   an  adjum<- 
cation  in  bankruptcy  binding  neon  the  bankrupt 
who    fails    to    dispute   it    witnin    a   reasonable^ 
time,    it    cannot    nare    been   intended    by    the 
Legislature  to  subject  a  man,  perhaps  a  whoUjr 
innocent  man,  to  the  pains  and  penalties  of  a  crime* 
by  reason  of  his  omission  to  dispute  a.  bankruptoy 
within  a  period  of  two  or  three  months,  which  max 
hare  been  caused  by  mere  inadrertence  or  afaoenoew 
or  sickness  or  porerty,  or  the  mistake  or  negiigenee 
of  an  attorney.    But  upon  this  point,  alsoi  the- 
iobjection    is    supported    by  a    decision    of  thia- 
court  in  the  case  of  Beg,  r,Levi,  28  L.  J.  174,  M.  C.» 
and  by  that  decision  we  are  bound.    Although*, 
howerer,  the  deft.  Mary  Robinson  is  thus  precittded 
from  denying  that  she  has  become  bankrupt,  it  i» 
still  open  to  her  to  contend  that  the  indictment 
cannot  be  supported,  inasmuch  as  in  erery  count  it 
is  alleged  that  tlie  proper^  embezzled  is  her  pre- 
.perty,  whereaa,  upon  the  facts  prored,  it  is  dear 
!tfaat  the  property  was  the  property  of  her  husbandL 
And  this  allegation  goes  to  the  reiy  essence  of  the- 
offence,  and  is  not  capable  of  being  made  good  by 
any  ameiidment,   for   the  property,  if   desoriliecK 
according  to  the  truth,  must  hare  been  laid  to  liare- 
been  the  property  of  the  husband  of  Mary  Robinson,, 
and  if  so  laid  no  offence  wiiaterer  under  the  stature- 
would  be  diareed   in  the  indictment.    And   the- 
learned  judge  haring  reported  that  the  objectioah 
was  made  tiiat  the  defts.  could  not  be  conricted  oi». 
any  of  the  counts  in  the  Indiotment,  I  am  oC 
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opioion  that  the  conTictioii  as  to  all  three  oi  the 
defts.  is  bad,  and  must  be  quashed.  In  this  judg- 
ment my  learned  brethren  oonour;  but  for  the 
reasons  giYen,  and  the  comments  made  upon  the 
cases  of  M$g,  y,  Soottj  Meg.  r,  JSketu^  and  Reg.  ▼.  Levi^ 
I  alone  am  responsiUe. 

BfARXiM,  B.— I  also  think  that  the  indictment  has 
failed.  I  rest  my  judgment  not  on  the  reasons 
stated  by  the  Lora  Chief  Baron,  but  on  the  ground 
that  the  proof  fails  because  Afsjy  Robinson  is  a 
married  woman.  The  counts  in  the  indictment  are 
framed  on  tlie  allegation  that  she  has  concealed 
and  embezzled  her  property  with  intent  to  defraud 
her  assignees  and  creditors.  Whaterer  estate  she 
acquired  as  a  married  woman  was  tiie  property  of 
her  husband,  and  belonged  to  him,  and  the  aver- 
ment therefore  in  the  indictment  is  not  proved. 
With  respect  to  the  other  points,  I  own  that  I  think 
the  decisions  in  Beg.  t.  Scoit  and  Rm,  t.  Leoi  were 
right.  I  should  be  Tety  son^jr  to  decide  that  an 
adjudication  of  bankn^tcy  agamst  a  married  woman 
was  absolutely  void ;  as  the  consequence  would 
follow  that  erery  person  interfering  with  the  pro- 
perty would  be  a  trespasser.  It  is  sufficient  in  this 
case  to  hold  that  the  mdictment  fails  in  substance, 
as  the  property  she  is  charged  with  oonoealing  and 
embezzling  bcuonged  to  her  husband. 

Btubs,  J. — I  agree  with  the  Lord  Chief  Baron, 
that  the  prisoners  are  entitled  to  their  discharge, 
but  I  desire  to  express  no  opinion  on  the  questions, 
first,  whether  a  married  woman  under  these  cir- 
cumstances could  be  made  a  bankrupt ;  or  secondly, 
whether  she  haring  been  adjudged  a  bankrupt  is 
not  a  bankrupt  within  the  meaniuff  of  the  statute 
hy  reason  of  the  238rd  clause  in  the  Act  of  1861 ; 
or  thirdly,  whether  she  or  her  co-defts.  were 
bound  bT  any  estoppel;  or  lastly,  whether  the 
examinations  were  admissible  against  any  of  them. 
The  ground  on  which  I  rest  my  judgment  is  that 
the  i^ods  were  from  the  first,  and,  notwithstanding 
the  bankruptcy,  ralid  or  invalid,  still  remained  the 
property  of  the  husband,  and  that  he  at  the  time  of 
the  bankruptcy  was  not  merely  in  the  dtuation  of 
a  person  having  a  title  to  the  goods  yet  out  ol  pos- 
session, but  of  one  who^  having  a  title  to  the  goods, 
was  also  in  actual  possession ;  for  it  appears  to  me 
that  on  no  supposition  could  the  goods  be  the  pro- 
perty of  the  bankrupt  or  her  assignees,  mnd  thus 
that  they  were  at  the  time  of  the  bankruptcy  not 
only  the  property  of  the  husband,  but  in  his  posses- 
sion by  reason  ti  the  possession  of  his  wife. 

KsAiiHO,  J.— I  agree  that  the  conviction  must  be 
quashed.  I  confine  my  judgment  to  the  ground 
stated  by  my  brother  Byles. 

Sbeb,  X— I  also  think  the  conviction  as  to  all  three 
of  the  defts.  bad.  Maiy  BoHnson  having,  before  die 
commission  by  her  of  the  alleged  offence^  been  adju- 
dicated a  bankrupt,  and  having  taken  no  steps  to  de- 
pute or  annul  the  bankruptqr,  was,  in  my  opinion,  by 
the  express  enactment  of  the  229th  section  of  the 
24  &  25  Vict  6. 184  (the  inteipietotiob  clause)  a 
bankrupt  Of  the  fact  that  she  was  a  bankrupt  the 
prodactk>n  «f  the  G^osslle  of  the  27th  Feb.  1866  was, 
as  decided  in  Reg.  v.  Leoij  on  section  288  of  12  &  18 
Vict  c  106|  conclusive  evidence.  Although  Ifrs. 
Robinson  was  a /«me  cotwrC,  I  should  have  thought 
it  very  clear  that  if  she  had  after  her  adjudi- 
cation been  committed  as  a  bankrupt  to  prison 
and  her  gaoler  had  suffered  her  to  escape  he  would 
have  been  liable  under  the  12  &  18  Vict  c  106, 
s.  274  to  the  forfeiture  thereby  enacted  ;  and  I  see 
no  good  reason  for  doubting  that  she  might  have 
been  convicted  of  sovsnd  of  the  misdemeanors, 
which  are  declared  to  be  such  by  the  281st  section  of 


the  24  &  25  Vict  c  184.  She  is  charged,  however, 
in  aU  the  counts  of  this  indictment  with  having 
embezzled,  concealed,  or  otherwise  unlawf ullv  dealt 
with  her  property,  and  the  other  defts.  are  duu^ged 
with  having  aided  her  in  so  doing.  In  order  to  sup» 
port  those  charges  it  was  necessary  to  prove  that  toe 
property  in  question  was  the  property  of  her,  Mary 
Robinson.  The  proof  was  that  it  was  the  proper^ 
of  Bobert  Bobinson,  and  on  that  ground  I  agree  wiOi 
the  Lord  Chief  Baron  and  the  other  members  of  the 
court  that  ti^e  conviction  was  bud,  and  must  as  to  all 
the  defts.  be  quashed.  This  objection  to  the  con- 
viction is  not  technical,  but  substantiaL  The  law 
of  husband  and  wife,  st  respects  the  dealins^  of  a 
wife  with  third  persons,  is  but  a  branch  of  Uie  law 
of  agenpy.  There  was  some  evidence  in  this  case 
that  the  wife  carried  on  her  trade  with  the  know- 
ledge and  authority  of  her  husband.  Her  dealings 
might  probably  have  been  held  to  be  his  dealiogs, 
and  the  property  which  was  called  hers  in  the 
Court  of  Bankruptcy  certainly  belonged  to  him. 
In  taking  steps  to  vest  it  in  assignees,  under  the 
provisions  of  the  Bankruptcy  Act,  without  his 
authority,  she  did  what  was,  as  respects  him,  and 
probably  also  as  respects  some  of  her  creditors, 
wrong ;  and  it  is  quite  consistent  with  the  facts  of 
the  case,  as  reported  to  us,  that  she,  on  better  in- 
formation, desired  to  retrace  her  steps,  and  preserve 
the  property  in  question  to  be  disposed  oc  1^  its 
true  owner.  It  is  enough,  however,  to  decide  this 
point  on  the  ground  that  a  material  allogatioa  in  all 
the  counts  of  the  indictment,  the  allegation  that  the 
property  was  her  property,  was  disproved  by  the 
evidence  which  has  been  reported  to  us.  As  rejects 
the  point  of  admissibility  of  the  examinations,  it 
has  been  decided  in  Beg,  v.  iScofe,.25  H  J.N.8. 
M.  G.  128,  that  the  maxim  that  no  man  shsll  be 
compelled  to  criminate  himself  has,  in  the  case  of  the 
examinations  of  bankrupts  and  others  in  bank- 
ruptcy, been  annulled  by  the  Bankruptqr  Acts* 

OmvicUon  quaAed. 


Saturdag,  Jtm  1, 1867. 

(Before  Kellt,  G.  B.,  Mariin.  B.,  Btles,  Kmaumq 

and  Sbeb,  JJ.) 

Bro.  v.  Thqmas  Morris. 

Hcmakaighter—PrwuHU  comfidum  for  the  atmuU-^ 
24  t-  25  VkL  c  lOQ,  s.  45~*<Sa»e  caute," 


A  previous  stanmarg  eowvieUam  far  an  ossavft 
24^25  Fict  c  100,  s.  45,  it  not  a  6ar  lo  <M  tadKcf- 
maUfor  matnUmgkier  rf  tkepartg  atmA^  famuM 

Kdbff  C,  B.  diMMtxtUntt. 

Case  reserved  for  the  o^nion  of  this  court  by 
Figott,B. 

Thomas  Morris  was  tried  before  me  at  the 
Stafford  Spring  Assizes,  upon  an  indictment  for 
the  manslai^ter  of  Timoray  Lvmer,  by  inflicting 
bodily  i^jiuies  on  him  on  th^  25tn  June. 

It  was  proved,  in  evidence,  that  the  prisoner  hsd 
been  summoned  beforo  the  msgistrates  at  the 
instance  of  the  ssld  llmothy  Lvmer,  for  the  assaults 
which  caused  the  death,  and  was  oonvictBd  9aii 
sentenced  to  imprisonment  with  hard  labour.  Be 
imderwent  that  punishment 

Timothy  Lymer  died  on  the  1st  Sept  from  the 
injuries  resulting  from  the  above-mentioned  aswoUs. 
It  was  contended  under  sect  45  of  the  24  ft  25  Vict 
c.  100,  that  the  conviction  for  the  assaults  afforded 
a  defence  to  the  present  indictment  for  men* 
slaughter  (see  B.  v.  ElviMUm,  9  Cox  G.  G.  86> 

There  was  a  substantial  question  raised  liy  the 
evidence,  whether  the  mansUughter  was  the  nsoU 
of  injuries  inflicted  by  the  prisoner  Mmris,  or  the 
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prifoner  Gibbons  joined  in  the  present  indictment, 
and  whether  they  were  acting  in  concert. 

I  thought  it  desirable  to  let  the  prisoner  Morris 
hate  tiie  benefit  of  either  of  the  defences,  and  for 
that  purpose  to  let  the  questions  of  fact  go  to  the 
jury  upon  the  plea  of  not  guilty,  and  to  reserve  the 
question  of  law  under  the  aforesaid  sect.  45,  for  the 
opinion  of  this  court. 

The  prisoner  Gibbon  was  acquitted,  and  the 
prisoner  Morris  was  convicted. 

If  the  court  should  be  of  opinion  that  a  con- 
Tiction  for  the  assault  at  the  instance  of  the  injured 
person  under  sect.  45,  affords  a  defence  in  law  to  an 
indictment  for  manslaughter  resulting  from  that 
assault,  then  a  plea  of  not  guilty  to  be  entered, 
otherwise  the  prisoner  Morris  to  be  called  up  for 
judgment  at  m  next  assizes.  G.  Pioorr. 

G,  Browne^  for  the  prisoner. — ^llieconTiction  can- 
not be  sustained.  The  prisoner  haying  been  con- 
rieted  for  the  assault  upon  Lymer,  and  undergone 
the  imprisonment  to  which  he  was  sentenced  for 
it,  was  thereby  released  from  all  further  proceed- 
ings in  respect  thereof,  though  unfortunately  the 
assault  has  resulted  in  the  death  of  Lymer.  The 
i4  4  26  Vict.  c.  100,  s.  45  enacts  that,  "If  any 
person  against  whom  any  Buch  complaint  as  in 
either  of  the  last  three  preceding  sections  men- 
tioned shall  hare  been  preferred  by  or  on  the  behalf 
of  the  party  aggrieved  shall  have  obtained  such 
oertifleate ;  or  having  been  convicted,  shidl  have  paid 
the  whole  amount  adjudged  to  be  paid,  or  shall 
have  suffered  the  imprisonment,  or  imprisonment 
with  hard  labour,  awarded ;  in  every  such  case  he 
thai!  be  released  from  all  further  or  other  proceed- 
ings, civil  or  criminal,  for  the  same  cause."  This 
enactment  is  similar  to  one  in  the  repealed  statute, 
9  Geo.  4,  c.  81,  s.  27,  upon  which,  in  Reg.  v.  WaOcer, 
2  Moo.  &  Bob.  440,  it  was  held  that,  a  conviction 
for  the  assault  before  justices  was  a  bar  to  an  in- 
dictment for  feloniously  stabbing  in  respect  of  the 
iame  matter.  And  so  again  in  Reg.  v.  MrinaUm, 
9  Cox  C.  C.  86,  it  was  held  that  a  oertiffcate 
of  justices  of  the  dismissal  of  a  complaint  for  an 
assault  might  be  pleaded  in  bar  to  an  indictment 
founded  on  the  tame  facts,  for  doing  grievous  bodily 
harm,  and  occasioning  actual  bodily  harm.  In  Reg, 
▼.  Stanton^  5  Cox  C.  C.  824,  Erie,  C.  J.  expressed  a 
fimilar  opinion.  He  also  referred  to  1  Hawk.  P.  C, 
bk.  1,  c.  18,  s.  4.  [Mabtin,  B.  referred  to  the 
case  of  Reg.  v.  Satoi,  46  Central  (MmLnal  Court 
Sessions  Paper,  884.] 

Ko  counsel  appeared  for  the  prosecution. 

Cwr,  ado,  vuU, 

Kbllt,  C.  B. — In  this  case  I  have  the  misfortune 
to  differ  with  my  learned  brethren  who  are  of  oinnion 
that  the  conviction  ought  to  be  affirmed.  The 
prisoner  was  charged  before  the  magistrates  with  an 
assault  under  the  24  &  25  Vict,  c  100,  at  the  in- 
stance of  the  party  aggrieved,  and  now  deceased, 
Timothy  Lymer;  he  was  convicted  and  sentenced 
to  imprisonment  with  hard  labour,  and  has  under- 
gone that  sentence.  The  assault,  the  unlawful  act, 
with  which  he  was  charged  is  the  same  assault,  and 
one  and  the  same  act  as  that  which  caused  the  death 
of  Lymer,  and  of  which  he  has  been  convicted  under 
the  present  indictment.  I  think,  therefore,  that  the 
oase  comes  within  the  precise  words  of  sect.  45  of 
the  24  &  25  Vict  c.  100,  which  provides  that  in  such 
«  case  '*  he  shall  be  released  from  all  further  or  other 
pmoeedings,  civil  or  criminal,  for  the  same  cause." 
It  \b  true  that  the  offence  is  now  charged  in  othef 
Unguage ;  that  which  before  the  magistrates  was 
described  as  an  assault  is  now  described  as  man- 
slaughter ;  but  it  is  one  and  the  same  act,  and  the 
cause  of  the  prosecution  before  the  magistrates  and 


the  cause  of  this  prosecution  are  one  and  the  same 
cause.  The  case,  therefore,  comes  within  the  letter 
as  well  as  the  spirit  of  the  Act  of  Parliament,  and  I 
think  that  to  sustain  the  conviction  would  be  directly 
to  violate  the  maxim  or  principle  of  the  law  ^  nemo 
dihet  bis  vexari  (here  we  might  BtLypvniri)  pro  eSdem 
causa"  Cases  may,  indeed,  be  suggested  in  which 
there  might  be  a  failure  of  justice,  as  where  an 
assault  may  have  been  treated  lightly  by  a  magis- 
trate, and  upon  conviction  a  light  sentence  passed, 
and  yet  from  the  subsequent  death  of  the  party 
assaulted  the  offence  might  amount  to  murder.  But 
such  a  case  must  be  rare  and  exceptional,  and  I 
think  we  ought  to  presume  that  the  magistrates  will 
in  all  cases  under  this  or  any  other  Act  of  Parliament 
do  their  duty.  And  as  where  the  charge  is  made  at 
the  instance  of  the  party  aggrieved,  it  may  idso  be 
'presumed  that  the  whole  of  the  evidence  would  be 
fully  brought  before  the  magistrates,  and,  upon  con- 
viction, an  adequate  punishment  inflicted  accord- 
ingly, I  do  not  think  that  it  was  the  intention  of 
the  Legislature,  or  is  consistent  with  natural  justice, 
that  the  accident  of  the  subsequent  death  of  the 
party  should  subject  the  accused  to  a  repetition  of 
the  trial  and  pimishment.  Said's  case  ii  clearly 
distinguishable.  There  the  prisoner  was  indicted 
for  the  murder  of  one  Robertson,  and  pleaded  a  plea 
of  autrefois  acquit^  the  acquittal  having  been  on  an 
indictment  for  wounding  with  intent  to  kill.  It  was 
clear  that  this  acquittal  might  have  been  pronounced 
upon  the  ground  of  the  jury  having  negatived  the 
intent  to  kill,  and  yet  that  tiie  prisoner  might  well 
be  guilty  of  the  murder  without  an  intent  to  IdU 
the  individual  murdered,  as  if  he  had  shot  at  another 
man,  but  unintentionally  killed  Robertson.  ^Hie 
plea,  therefore,  of  autrefois  acquit  was  in  that  case 
properly  overruled.  Aere,  however,  the  prisoner 
has  been  tried,  convicted,  and  punished  for  the  very 
same  offence  in  all  its  parts,  tnough  under  another 
name  as  that  for  whidi  he  is  now  indicted,  and 
again  convicted,  and  it  seems  to  me  that  to  allow 
tUs  conviction  to  stand  is  to  punish  a  man  twice 
for  the  same  cause,  in  violation  of  the  before-men- 
tioned maxim  and  of  the  express  language  of  the 
Act  of  Parliament.  I  think,  tiietef  ore^  that  the  con- 
viction ought  to  be  quashed. 

MABTnr,'B.— I  am  of  opinion  that  the  conviction 
ought  to  be  sustained.  The  facts  are:  Thomas 
Morris  was  convicted  of  an  assault  on  Timothy 
Lymer,  and  committed  to  prison  under  the  24  &  25 
Vict,  c  lOOjjS.  42.  He  has  undergone  that  punish- 
ment, and  llmothy  Lymer,  the  man  assaulted,  has 
since  died  in  consequence  of  that  assault.  Now, 
this  indictment  is  for  the  manslaughter  of  that 
man  ;  and  the  question  is,  whether  the  suff^j^i^  of 
the  imprisonment  for  the  assault  is  an  answer  to 
that  indictment,  and  that  depends  on  the  mean- 
ing of  the  words  ''for  the  same  cause"  in  the 
statute.  I  agree  with  the  Lord  Chief  Baron  that 
the  case  of  Reg,  v.  Salvi  is  not  expressly  in  point. 
Salvi  had  been  acquitted  of  an  assault  with  intent 
to  murder,  but  convicted  of  an  assault  with  intent 
to  do  grievous  bodily  harm,  and  the  prosecutor 
having  subsequently  died  from  the  assault,  he  was 
indicted  for  murder;  and  it  was  held  that  he  might 
be  properly  so  indicted,  for'  that  murder  might  be 
committed  without  any  intent  to  kill,  as,  for 
instance,  if  a  man,  intending  only  to  maim,  caused 
death,  that  was  murder.  I  think  that  that  decision 
was  correct.  I  should  be  sorry  to  draw  a  distinction 
between  the  words  *•*'  for  the  same  cans^  in  the 
plea  of  autrefois  acquit,  on  which  that  case  was 
adjudicated,  and  the  same  words  in  the  statute 
24  &  25  Vict.  c.  100,  s.  45.  It  wopld  be  a  very 
s^ous  thing  if  there  were  any  distmction.  The 
statute  gives  a  release  from  all  further  or  other 
proceedings,  civil  or  criminal;  and  M  a  different 
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^ciwatnictioQ  wen  adopted  it  would  foUow  that  if 
on  action  were  brooghl  under  Loid  Campbeirs  Act 
M  respect  of  the  death  of  the  person  assaulted  the 
^MQvlctioH  and  punishment  for  the  mere  assault 
would  be  a  bar  to  any  daim  for  oonpensation.  I 
j^Hprehend  that  that  cannot  be  so;  and  that  the 
•canae  on  which  the  iustioes  adjudicated  was  not  the 
iNMne  as  that  for  which  the  prisoner  has  been  con* 
Tieted  under  thii  indictment.  A  new  offence,  in 
way  opinion,  arose  when  the  man  died.  I  therefore 
luak  that  this  ooaTictioo  was  lighL 

Btlbs,  J. — I  am  of  opinion  thAt  the  prior  convio- 
Hon  for  the  assault  under  the  24  &  25  Vict,  c  lOQ, 
a.  41s  affords  no  defence  to  the  subsequent  indict- 
ment for  manslaughter,  the  death  of  the  deceased 
Imving  occurred  after  the  cooYictioD,  hut  being  a 
consequence  of  the  assault.  The  form  and  intention 
<if  tlie  common  law  pleas  of  amtrejoig  namfici  and 
■■fiifl/Wt  aoquU^  show  that  they  apply  only  whene 
there  has  been  afozmer  judicial  decision  on  the  same 
aeeusation  in  substance,  and  where  the  question  in 
dispute  has  been  already  decided.  There  has,  in  the 
present  case,  been  no  judicial  decision  on  the  same 
aeeusation,  and  the  whole  question  now  in  dispute 
•oottld  not  have  been  decided,  for  at  the  time  of  the 
hearing  before  the  magistrates  whether  the  assault 
would  amount  to  culpable  homicide  or  not,  depended 
ottthe  then  future  contingency  whether  it  would  cause 
death.  The  case  of  Reg,  y.  Sabfi^  If  not  prodsely 
in  point,  is  nevertheless  a  strong  authority  for  this 
view  of  the  law.  But  reliance  is  placed  on  the  words 
4ji  the  statute  (24  &  25  Vict,  c  100,  s.  45\  «<  for  the 
It  is  to  be  observed  that  that  statute 
not  say  for  the  same  act,  bat  *<  Cor  the  same 
The  word  *^  cause  "  may  undoubtedly  mean 
'^aet,"  but  it  is  ambiguous,  and  it  may  also,  and 
periuHiis  with  greater  propriety,  be  held  to  mean 
*^cume  for  the  aocuaation.**  The  cause  for  the 
present  indictment  comprehends  more  than  tlie 
^sauee  in  the  former  summons  before  the  magistrates, 
for  it  comprehends  the  death  of  the  par^  assaulted. 
It  U  therefore^  at  least  in  one  senses  not  the  same 
eaoee.  But  if  these  ohservalions  on  the  meaning  of 
the  word  ^^causa^"  as  used  in  the  statutei  should 
appear  to  savour  too  much  of  reffnement,  and  to  be 
used  in  support  of  a  forced  construction,  it  must  be 
renembered  that  It  is  a  sound  rule  to  construe  a 
atatute  in  conformi^  with  the  eonmion  law  rather 
than  against  it,  except  where  or  so  far  as  the  statute 
is  plainly  iutended  to  alter  the  course  of  theoouMnon 
Uur.  An  additional  reason  in  this  case  for  follow* 
iag  the  comaaon  law  is  the  Bttisehitf  which  would 
Msult  from  a  different  construction.  My  brother 
Ifaitin  has  already  illustrated  the  miaehief  in  civil 
cases  Igr  a  raference  to  Lord  Gampbeli's  Act,  and  in 
erimiaal  cases  the  mischiefs  might  be  much  greater. 
A  murderer,  for  example,  by  si2f  erlog  or  obtaining 
4k  previous  conviction  for  an  assault,  might  escape 
the  due  punishment  of  his  crime. 

Kbaxiik},  J.,  and  Shbb^  J.,  concurred. 

Otwojcueii  offitnuiL 

Sjtttrdt^,  JiuM  8, 1867. 

(Bsffove  BOVK.L,  C.  J.,  liAumr  and  Cbaknsli.,  BB., 
and  BiJhCKBcnur  and  yLw.f^nm,  J  J.) 

RbOi.  0.  JOUX  HOLLAHD. 

Ckntal  knomfedffe  of  a  girl  vnder  ten — Tnditfment — 
Av€rmeKi-'2i  j*  25  Vict,  c  100,  t.  60. 


/As  wordg  '*  canaUg  know "   oa^  m»d  ssues 
lAcwonf  <*fl&vs6." 

Case  reserved  by  the  Assistant  Judge  at  the 
Middlesex  Sessions. 

John  Holland  was  tried  before  me  on  the  22nd 
May  1866,  upon  an  indictment  which  contained 
three  counts. 

The  first  count  charged  the  prisoner  with  having 
attempted  to  ravirii  and  carnally  know  one  Charlotte 
Bamett,  a  child  eight  vears  old. 

The  second  count  charged  him  with  having  com* 
mitted  an  indecent  assault ;  and  the  third  count 
charged  him  with  having  committed  a  commoa 
assault  on  the  same  child. 

It  was  proved  that  the  child,  on  the  invitation  of 
the  prisoner,  willingly  accompanied  him  into  a  field 
^hero  the  prisoner  lay  down  on  the  ground  and 
caused  the  child  to  lie  upon  him;  that  he  then 
brought  his  naked  private  parts  into  contact  with 
those  of  the  child,  and  as  she  stated  "put  his  inta 
hers ;  **  that  after  some  time  he  told  h^  to  get  off 
and  go,  and  that  she  did  so.  There  was  no  resist- 
ance offered  by  the  child,  nor  did  she  complain  to 
any  person  until  her  mother  noticed  some  unusual 
appearances  which  led  to  the  discovery  of  what  had 
taken  place,  and  the  «child  was  immediately  re- 
examined by  a  surgeon. 

The  surgeon  stated  that  the  person  of  the  dxild 
had  not  been  penetrated,  but  that  there  were  red- 
ness and swdling  of  theprivate parts,  the  vasnlt of 
rubbing  or  pressure.  He  further  stated  that  on 
examining  the  prisoner  he  found  no  unusual  i^pear- 
ances. 

The  prisoner's  counsel  contended  upon  these  facts 
that  there  was  no  case  to  go  to  the  jury,  the  child 
having  been  a  consenting  party,  and  there  hmng 
no  evidence  to  support  either  dount  of  the  indSct- 
ment. 

I  thought  there  was  a  question  for  the  jury,  and 
I  direct^  them  to  acquit  the  prisoner  upon  the 
second  and  third  counta,  and  to  acquit  him  alao  on 
the  first  count,  unless  they  beliered  that  he  had  Aft 
intention,  and  had  attempted  to  penetrate  the 
child's  person,  but  had  failed  to  accomplish  that 
object 

The  jury  acquitted  the  pisoner  on  the  second  and 
third  counts,  and  found  him  guilty  upon  the  lint 
count. 

I  postponed  sentencing  the  prisoner,  and  t 
have  to  submit  to  this  honourable  court  whatilur 
in  point  of  law  the  conviction  can  be  sustained^ 

llie  prisoner  remains  in  the  House  of  Correction 
for  the  county  of  Middlesex.        W.  H. 


(wkether  Jot  ike  fdom  or  am  oMmnpH  to 
€ommUii%/onAdatthoU  ^  26  Vtof.  c  100,  s.  50, 
wtkhwtaket  it  a  flkmg  to  *'^  oarmiAi  kMm  omd  aimm 
mmf.gUluadmtkimg€ofttM  yttn/'itm^jgkimUifii 


F.  ff,  Lewis  for  the  prisoner. — ^It  is  submitted  that 
the  conviction  ought  not  to  be  sustained.  TheS4Jk25 
Vict,  c  100,  s.  50,enacts  that, ''  Whoaosver  shall  un- 
lawfully and  carnally  know  and  abuse  any  giri  widsr 
the  age  of  ten  years,  shall  be  guilty  of  felony ;"  aad 
the  indictment  was  foramisdemsanerin  attamptiag 
to  commit  that  offence.  The  indictment,  however, 
does  not  follow  the  Isaguageof  the  statute,  ^'camaHy 
know  and  abuse,"  but  charges  the  prisoner  witii 
attempting  to  '^ravish  andcanially  know."  [Bi^cx- 
BUBv,  J^ — Wl^  must  the  iodictmeat  use  all  tks 
werda  in  the  statute  P  Here  the  substaaeeef  the 
enactment  is  averred.  Is  it  poerible  to  have  oamal 
knowledge  of  a  giri  under  ten  yeam  of  aga  wathaat 
''abusing"  her?  The  words  of  theiadiataaeat 
''ravish  and  carnally  know"  are  divisiUsb  aad 
rejecting  the  words  *'ravish  and,"  the  fimt  ooaat 
would  be  suffleisnt.  Msixoa,  J.-*The  offsnoa  ia 
the  statute  U  the  having  carnal  knowledge  «f  a  girt 
under  the  age  of  ten,  and  the  ether  wuada  aie 
surplusage.]  The  52nd  section  waa  than  rsf erred  tOb 

<Sb»A  contra,  waa  net  called  upoa  ta  |uqg«a. 
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Reo.  V.  BtnuKELL. 


[C.  Cas.  R. 


BoviLL,  C  J. — ^We  aie  all  of  opinion  that  it  ia  a 
felony  within  the  statate  to  have  carnal  knowled^ 
•«f  a  pA  Qoder  the  age  of  tea  yean,  and  that  the 
■offence  may  be  anfficientiy  charged  in  the  indictment 
withottt  using  the  vord  "  abuse."  The  attempt  to 
commit  the  felony  ao  charged  is  therefore  a  mis- 
demeaoor.    The  conviction  muat  he  affirmed. 

(Before  Botili^  C.  J.,  Martix  and  Coonsll,  B.B^ 
and  Blackburx  and  Mellos,  J  J.) 

R£a.  V,  BuSKELIr. 

Htgknoenf'-^QmtBiit  to  encroackmati  by  tnuieu^^ 
Entry  in  minute  book. 

The  oad$nom  to  mter  a  eotuent  by  Ae  tnuiee*  of  a 
public  hiqhwcuf  to  a  nrieaU  perton  to  bring  forward 
afeaM  omiotAe  hi/^tmtaf  mo  om  to  stnughten  the  road, 
dbef  not  mcfar  tke  act  done  under  mek  conemt 
mdeaefvlf  and  tuck  pertem  eamtot  etfien&arde  be 
indicted  for  eneroaehing  on  Urn  pubhc  highwta^  in 
reipeet  o^^  the  act  no  done* 

Case  reser'ved  by  the  chairman  of  tlie  Surrey 
'SMrione,  held  at  Newington,  in  the  county  of 
darrey. 

On  Dec.  3rd.  1866,  James  Fftchell  Burrell,  and 
•Charles  Edward  Burrell,  were  tried  and  conrictod 
«pon  an  indictment,  containing  among  others  the 
two  following  connts. 

The  first  count  alleged : — 

That  long  hef ore  and  at  Om  Vme  of  coiuinittlng  Che  eneroach- 
VMBt  and  nuteaaoe  herofaiaflar  nentioiiad,  tlMra  waa  and  adll 
it  a  eevtain  oommon  and  psbUe  Qaeen'a  blghwaj  iwadlSg  from 
BaiiogBtoke  near  BagShot,  in  the  eoaatj  of  Surrey,  tiux>ii|^ 
Frimtey  and  Famham  in  Uie  same  ooonty,  towards  and  unto 
Wincbeater  In  tbe  ooantj  of  SoathamptOD.  lEUBed  by  and  for  all 
lim  Uege  sobjeeta  of  our  aald  Ladjr  the  Quean  to  go,  retnm, 
paaa  and  repaea  aiion,  over  and  along  the  aame  on  foot  and 
4n  borBeba<^  and  in  narrlagea  at  their  free  will  and  pleasure, 
4nd  that  J.  F.  Barrell,  and  C.  £.  Borrell,  while  mch  road,  te. 
•uaadniied  to  be  aueh  common  and  publfo  Qnaen'b  Mghway,  to 
wit  on  the  15ih  April  IMl.  nnlawfully  and  injariooaly  did 
■afce,  erect  and  set  np,  and  onlawfuliy  and  UijorionBly  did 
•eaoe  and  procnre  to  be  made,  erected  and  set  ap,  a  certain 
fenoe  end  eertnin  gates  therefai  extending  to  a  great  length,  to 
witk  the  length  of  350  feet  in,  npon  and  along  a  oertain  part  of 
the  said  Qneen's  conunon  and  pnblio  highway  ailctale  aa^  beUig 
in  the  hamlet  of  Friml^  af oroaaid,  in  aie  pariah  of  Ash,  in  the 
laid  eounty  of  Sorrey,  which  said  fence  and  gates  so' as  afore- 
said, made,  erected  and  set  np  in,  nnon  and  along  the  said 
Oseen's  eommon  and  pahlle  highwwr.  ha  the  aakl  J.  F.  BnneU 
and  0.  £.  Bnrrell  from  thence  hitherto  unlawf oUy  and  In- 
juriously hath  kept,  maintained  and  coatlnaed,  and  still  dotti 
keep  malntam  and  eontteoe,  whereby  the  said  Qaeen*s 
•eommon  and  pnblle  highway  h«Kh  been  dnring  all  tte  time 
aforesaid,  and  still  is,  greatly  .'narrowed,  straightened  asid 
etetmcted  so  that  the  liege  snbjeots  of  our  said  Lady  the 
^leeen,  ooold  not  during  au  the  time  aforesaid,  nor  can  they 
now,  go.  retwn,  pass  and  repass  along,  over,  and  throui^  the 
said  Quson^fe  common  and  poblio  highway  as  thay  were  before 
woui  and  accustomed,  and  still  of  right  ought  to  do ;  to  the 
igrdat  damage  and  common  nuisance  of  hQ  the  lieM  sub- 
jeali  off  oar  said  Lady  the  Queen  going,  retnming^  passing  and 
lepaasing  ahtaa.  over,  and  through  the  sakl  Queen's  ceaBmon 
and  puhao  hlipiway  to  the  eril  example  of  an  others  In  the 
Uhetftse  offlsndiog,  and  agalnai  the  peace  of  our  said  Lady  the 
H^neen,  her  evowa  end  dignlqr. 

The  second  count  stated : — 

That  tha  said  J.  F.  Burrell  and  C.  &  Burrell  si  the  parish 

efhivBSid^hi  Ae  oooaty  aforesaid,  the  said  public  and  eomrnoo 

■<)asen*s  highway  laat  aforesaid,  so  rightfully  Md  hMrfhHy 

used  I9  tbe  Qneus'e  snhjects  as  af eresaid«  on  the  day  and  year 

•stnresaid,  unlawfully  and  Injuriously  did  dig  and  break  up, 

snd  did  then  and  there  destroy  the  surface  thereof  bv  dSgglbg 

np  and  placing  thereonon  earth,  stonea,  posts,  palest  rails, 

gaaia  and  other  maSerlals  and  things,  wherebr  the  Qneen's 

'Ommnon  and  pubUa  highway  lost  aforesaid,  on  the  day  and 

■   year  aforaMld.  and  from  that  timo  up  to  the  time  of  taking 

4iis  inquisition  was,  and  new  is,  broken;up.  destroyed,  covered 

vp.  obstradsd,  and  straightened  ao  that  the  iiege  sab|eets 

-«(  our  said  Lady  Um  Queen  could  not  then,  nor  can  they  now, 


go,  return,  pass  and  repasa,  ride  and  labour  on  foot  and  on 
KorKback;  and  In  earriagea,  over,  through  and  along  the 
"Qseen^B  commgn  and  pubUa  highway  last  aforoasid,  as  they  of 
rtghtnaghtand  weae  aenosiomed  to  dov  to  the  great  damage 
snd  commiut  nulaanee  of  ml  Her  Majesty's  liege  subjeou^ 
gotaig,  retarnittg^  possfaig  and  rapaslng,  riding  and  labouring  io^ 
iron,  thraaghand  aton§;.aie  Qn6en>i  eoamon  and  pablle  high- 


way last  aforesaid,  to  the  evil  example  of  all  others  iti  the  Kke 
oasa  ofTeodhig,  end  agahist  the  peace  of  oar  said  Lady  the 
Qnseoi  her  erown  and  dignUy. 

At  the  trial  it  was  proved  that  the  highway 
mentkned  in  the  satd  two  counts  waa  the  tnmpike 
TOfld  fomied  under  the  Local  Act,  57  Qeoi  3,  c.  xxri% 
intitttlod  '^An  Act  for  amending  tbe  roads  firont 
Baaingatoke  near  Bagshot^  tbroogh  Famham^  m 
the  eounty  of  Suirey  and  Alton,  and  near  Alrea*- 
fotd,  to  Winchester,  in  the  county  of  Soothampton^* 
the  50th  section  of  whioh  is  as  follows : — 

And  be  it  fhrther  enacted,  that  it  shall  and  may  be  lawful 
for  the  trustees  of  the  said  upper  district,  or  any  flte  or  more 
of  them,  at  any  lime  or  times  during  the  oootinoaace  ct  this 
A<ft.  and  they  are  hereby  authorised  and  empowered  to  alter 
and  straighten,  <Nr  cause  to  be  altered  and  straightened,  cMiain 
parts  of  the  said  roads,  in  the  hamlet  of  Frimley,  In  the  ^Tiab 
of  Ash,  in  tbe  county  of  Sumy,  and  in  the  parish  of  Flam- 
borough,  in  the  county  of  Southampton,  unon,  over,  an^ 
th-ongh  certain  private  lands,  grounds,  and  hereditaments 
delineated  and  diescribed  In  the  plans  and  hooka  of 
referaaee  hereinafter  mentloaed,  and  trader  and  npen 
sneh  terms  and  saMsfaetion  es  am  herafcuiftar  mentloaad, 
and  also  that  it  shall  be  lawful  tor  the  said  trustees, 
or  any  flto  or  more  of  them,  and  for  their  surteyor,  or 
surveyors!  and  workmen,  with  or  wllhent-  oarriagee  and 
eattie,  from  tfane  to  time  to  eacer  upon  any  private  laadi, 
srounds,  or  hereditaments,  through  wUch  or  where  upon  thf 
alterations  of  road  h«i-«by  authorised  to  be  made  sre  Intended 
to  pass,  and  to  slake  out  and  make  the  same  in  each  manner  ah 
the  aald  trustees,  d'  anyflveormoraof  ttiem,  as  altorasaid,dMil 
think  iMeessary  and  proper,  withoal  hehig  liable  or  subject  tp 
be  deemed  a  treapajfiser  or  trespaasen.  or  to  any  flue,  penal^ 
or  punishment  for  entering  or  continuing  upon  any  part  dc 
parts  of  suchlan^s,  grounds,  and  hereditaments  rBspecAlv^ly 
lor  any  of  the  nufpoBen  of  this  Act^  making  and  tendering 
satisfaotico  to  the  owner  thereof,  and  persons  iolerested 
therein,  for  the  damage  they  may  thereby  Mustaia;  ami  itshnll 
aud  may  also  be  lawful  to  and  for  the  sold  rsspeotlve  tmsteei 
of  both  the  said  dlstoiflta,  or  any  Ave  or  more  of  theia  respec- 
tively, at  any  time  hsroaftar  to  widen,  enlarge,  alter,  sftralghteii, 
improve,  and  complete  the  said  respective  districts  of  roads, 
or  either  of  thtin  or  any  part  thereof  Rspeotlvely,  through  or 
overany  coaMDoa,  or  waste,  or  open  and  Ineloeed  grounds  to 
the  extent  of  sixty  feet  without  making  any  satisfaction  for 
the  land  or  ground  to  be  used  for  that  purpose^  and  also  in, 
upon,  through,  orovel'  any  private  hinds,  grounds,  or  premises, 
first  having  the  consent  in  writing  of  the  owners  thereof,  and 
persons  Interested  therein,  or  whioh  shall  he  pravloasly  pur- 
chased by  the  said  trusteea  for  that  porpoae. 

The  8drd  section  of  the  3  Geo.  4,  c  128,  intituled 
*^  An  Act  to  amend  tbe  genera)  Iaws  now  in  being 
for  regulating  turnpike 'roads  in  that  part  of  Grea& 
Britain  called  England,**  is  as  folio wa  :— 

And  best  farther  enacted,  that  it  shalt  he  lawlkl  for  the 
tmsleee  or  connnlsslnners  of  every  tumpikeroad,aad  they  on) 
hereby  faUj  aathorieed  and  empowered  from  thne  to  tima,  to 
moke,  divert  shorten,  vary,  alterandimprove the  coarsaor path 
of  any  of  the  several  and  respective  roads  under  their  care  and 
managementiOrof  any  part  orpartsthereof,  anddlv«rt,rtiortca. 
vary,  alter,  and  hnprove  the  course  or  path  of  any  of  the  aaki 
several  and  raspeoUva  roads,  through  or  over  any  eomwoa^ 
or  waste  grounds  or  uncultivated  lanida,  without  making  aatls- 
faetion  for  the  same,  and  also  through  or  over  any  prfvote 
laada,  teweaientB»  or  heredllsaaeDtB  tendertag  and  m^dag 
saUsfaotlon  to  the  owaera  theraef,  and  persons  laiewaled 
thersin,  for  the  damage  they  shall  sustain  thereby,  and  ttdtall 
and  may  be  lawful  for  the  said,  trustees  or  oommissioners,  and 
for  their  surveyor,  snrveynra,  and  workmen,  with  or  irlthout 
oarrfamea  or  cattle  from  time  to  time  to  enter  npon  any  sneh 
couunona  or  waste  groumii  or  naoultivstted  lands,  privai|e 
lands,  tenementa,  or  hereditaments  as  aforeeaid  through  or 
over  which  the  said  road,  or  the  widenings  snd  altertrtionH 
thereof,  pass  or  are  intended  to  pass,  and  to  stake  out  aad 
make  thie  same  in  such  manner  as  the  said  trustees  or  com- 
mlssioneni  shall  think  necessary  or  proper  without  bein^ 
thereby  subject  or  ttable  to  be  deemed  a  trespasser  or  tress- 
passers, or  to  any  fine,  penalty,  or  forfeiture  for  entering  or 
oontiuuing  upon  any  port  or  parts  of  such  lauds,  tenemem>>, 
and  hereutaoMPla  xeopeettoely  for  any  of  the  pnipooes  afon^- 
said. 

The  defts.  had  a  property  abutting  on  the  high- 
way in  question,  the  boundary  fence  of  which  did 
not  nm  in  a.  stcaight  line,  but  in  a  sigsag  direc- 
tion:— 

In  April  186t»  this  boundary  fence  being  out  of 
order,  Uie  defts.  were  having  it  renewed,  when  tlie 
surveyor  of  the  trustees  of  the  road  saw  it,  and 
snggested  that  the  fence  should  be  brought  forwgrd 
a  few  feet,  whieh  would  moke  It  stcaight  witli  tlM» 
road,  and  do  atmy  with  some  angular  recesses. 
He  consulted  the  cl«k  to  the  truiteee^  who  went  to 
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see  it  with  the  surveyor,  and  authorised  the  def  ts.  to 
pnt^  forward  the  fence  and  straighten  the  same, 
giring  to  the  defts.  a  few  feet  in  some  places  and 
receiyins  from  the  defts.  a  few  feet  in  other  places. 

The  derk  to  the  trustees  swore  tiiat  he  had  the 
authority  of  the  trustees,  to  act  on  their  h^btalf  in 
small  matters  of  this  description,  and  he  on  behalf 
of  the  trustees  gave  defts.  the  above  mentioned 
oonsent  to  make  the  encroachment,  and  subsequently 
reported  to  the  trustees  what  he  had  done,  and  that 
the  trustees  approred  of  it  though  no  mention  of 
the  circumstance  appeared  in  the  minute  book  of 
the  trustees. 

The  surveyor  swore  that  the  small  quantity,  of 
land  taken  in  by  the  defts.  to  straighten  the  road 
was  of  no  value  to  them. 

The  indictment  was  preferred  by  an  inhabitant 
of  the  parish  and  not  by  the  trustees  of  the  road. 

It  was  contended  on  the  part  of  the  defts.  that 
tills  oonsent  of  the  derk  to  the  trustees,  had  the 
same  force  and  effect  as  if  the  trustees  themselves 
had  under  the  section  of  the  Load  Act  above  set 
forth,  or  of  the  section  of  the  General  Act  above  set 
forth,  made  the  alterations.  The  court,  however, 
directed  the  jury  that  the  consent  so  given  by  the 
clerk  to  the  trustees  as  above  mentioned  was  not 
sufficient  to  justify  the  defts.  in  encroaching  upon 
or  altering  the  highway  in  question,  but  reserving 
the  point  for  the  determination  of  the  Court  for  the 
consideration  of  Crown  Cases  Reserved. 

Judgment  was  respited  until  the  decision  of  the 
last  mentioned  court  shall  be  known,  and  the  defts. 
were  admitted  to  balL 

If  the  court  should  be  of  opinion  that  the  oonsent 
80  given  by  the  clerk  to  the  trustees  as  above 
mentioned,  was  sufficient  to  justify  the  defts.  in 
encroaching  upon  or  altering  the  highway  in 
question  in  the  said  two  counts  of  the  indictment, 
uie  verdict  of  guilty  upon  such  two  counts  was  to 
he  reversed. 

No  counsel  appeared  on  either  side. 

The  court  adjourned  to  consider  the  case,  and 
i|pon  their  return. 

BoviLL,  C.  J.,  delivered  jud^ent  as  follows: 
^This  is  an  indictment  for  mterfering  with  a 
highway,  and  the  question  for  us  arises  in  this 
way.'  The  defts.  were  having  their  boundary 
fence  renewed,  and  it  was  suggested  by  the  surveyor 
of  the  trustees  of  the  highway,  that  it  should  be 
brought  forward  a  few  feet  to  make  it  straight  He 
consulted  the  clerk  who  went  with  tiie  surveyor  to 
see  it,  and  the  clerk  who  had  ^e  authority  of  the 
trustees  to  act  on  their  behalf  in  small  ^matters, 
gave  his  consent  to  the  alteration  and  subsequently 
reported  what  he  had  done  to  the  trustees,  who 
approved  of  it.  It  is  true  that  no  minute  of  the 
circumstance  was  made  in  the  minute  book  of  the 
trustees,  but  we  think  that  tiie  omission  to  make 
that  minute  does  not,  under  the  circumstances 
stated,  make  the  straightening^  of  the  highway  by 
the  defts.  unlawfuL 

Conviction  qucuhed. 


HISI  PBIUS. 


S«ported  bj  JoHH  KnrGHOBBT  and  Jobs  Shobtt,  Ksqn., 
Banirtan-ftt-Law. 

Wednesday^  May  29,  1867. 
(Before  Lvsh,  J.  snd^a  Common  Jory.) 

FiBLD.  v.  MUSGSOTB., 

Faite  impriaonment — Emheszkment~^Not  guilty  by 

stcUttte — Plea  of, 

Jn  an  action  for  Jixlae  impriwnment  on  a  charge  of 
embexzkment  the  dutrge  being,  '^  that  he  had  embezzled 
varioue  sums  within  the  mt  fortnight^"   the  deft. 


pleaded  not  guiltv  by  etat,  24  ^  25  Vict.  c.  96,  s.  lOS 
(that  the  pit,  haa  been  found  committing  the  o^eaoe) : 

Heldf  that  theetatute  did  not  cpply  atoMto  such  a  caae, 
and  that  the  plea  could  not  be  sustained, 

Sembkf  that  though,  as  a  general  rule,  the  statute  would 
not  cqspfy  to  a  case  of  embezzlement,  it  being  an  act 
.more  of  &e  mind  than  anything  else,  still  it  wiuUapply 
where  the  person  was  fomd  doing  the  act  itself. 

Declaration  for  assault  and  false  imprisonment. 

Pleas  1—1.  Not  guilty  by  statute.  2.  That  just 
before  the  said  time  the  pit.,  being  servant  of  deft., 
fraudulently  embezzled  certain  moneys  leo^ved  in 
the  name  and  on  account  of  the  deft,  his  matter. 
Therefore  the  deft,  did  what  was  complained  of  in 
having  the  jAu  dealt  with  according  to  law  for  the 
said  offence. 

The  pit.  in  this  action  was  a  journeyman  baker, 
who  had  been  in  the  employment  of  the  def t.,  who 
is  a  baker  carrying  on  business  in  the  Belgrave- 
road,  PimlicO)  and  the  present  action  was  brought 
to  recover  damages  from  the  deft,  for  giving  the  ^t 
into  custody  on  a  charge  of  embezzlement.  It 
appeared  that  on  the  2nd  Jan.  last  the  pit,  went  out 
with  his  bread,  but  he  had  great  difflcmty  in  going 
his  rounds  on  account  of  tiie  heavy  fall  of  snow. 
After  he  had  finished  his  round,  being  extronely 
wet  and  cold,  he  went  into  a  public-house  for  some 
refreshment  and  to  dry  his  clothes.  On  his  retain 
home  his  mistress  complained  of  his  being  late  (it 
being  then  several  hours  beyond  his  usual  time), 
and  asked  him  if  he  was  ready  to  book  his  bread. 
Pit.  said  he  was  not,  because  he  was  so  wet  and 
cold,  but  that  he  would  come  round  and  do  so  in 
the  morning ;  and  that  as  they  were  always  com- 
plaining it  was  evident  he  did  not  suit  them,  and  he 
had  better  leave  their  service.  He  went  to  his 
occasional  lodging,  and  being  ill  he  was  unable  to 
return  till  the  following  Satuiday,  when  he  tendered 
to  Mrs.  Musgrove  19«.  id,  but  she  declined  to 
reoeiTe  it,  be^mse  her  husband  had  said  it  was  a 
case  for  the  police,  and  she  could  not  interfere. 
Pit.  then  went  to  a  public-house  where  the  deft, 
was,  and  offered  him  tiie  money,  but  he  refused  to 
take  it  on  the  same  ground.  Pit.  then  said  if  daft 
would  not  take  the  money  he  could  not  hdp  it,  and 
he  then  put  it  in  his  pocket  and  left  On  the  Satur- 
day fortnight  following  pit  attended  the  bakers* 
annual  supper  at  the  Green  Man  public-house, 
Knightsbridge,  and  while  there  he  was  taken  into 
custody  by  a  sergeant  of  police  on  a  charge  of  em- 
bezzlement, which  had  been  made  against  him  by 
the  deft.  He  was  then  taken  to  a  police-station,  and 
locked  up  till  the  Monday,  when  he  was  taken 
before  a  mag^trate,  who,  on  hearing  a  statement  of 
the  case,  said  he  did  not  think  it  amounted  to  an 
embezzlement  The  pit  was  then  remanded  till  the 
Friday,  the  magistrate  advising  the  deft  to  take 
the  money  in  the  meantime  if  it  should  be  offered 
to  him.  The  monev  was  offered  to  the  deft,  and 
received  by  him  during  the  interval  of  remand,  and 
when  the  case  again  came  before  the  magistrate  the 
pit  was  discharged. 

The  pit  was  called  and  gave  evidence  in  support 
of  the  above. 

In  answer  to  the  pit's  case^  the  deft  and  his  wife 
were  called,  and  they  gave  evidence  contradicting 
the  pit  in  sll  the  matmal  points. 

According  to  them  many  of  their  customers  had 
not  been  served  at  all  on  that  day,  and  pit  never 
gave  them  any  notice  at  aU  of  his  intenti<m  to  leave 
them.  And  after  pit  had  gone  they  found  that  he 
had  taken  his  night-working  douies  away  with 
him,  and  that  his  not  making  his  appearance  for 
several  days  afterwards,  and  sending  no  word  to 
explain  his  absence  and  his  refusal  to  account  for 
the  bread  when  asked  on  the  2nd  Jan.,  fully  justified 
deft,  in  making  a  complaint  to  tiie  police,  and 
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hftTing   the   pit   apprehended,   and   his   conduot 
inTBsagftted. 

The  police  duurge-sheet  vas  also  producedy  and 
attheiequeatof 


(JCoxtoa  vith  him)  f or  the  pltf  the  charge, 
as  entered  was  read,  and  was,  ''that  he  had 
embexsled  Tazions  sums  within  the  last  fortnight." 

j8tt/cy,  for  the  deft.,  then  asked  his  Lordship  if  he 
did  not  think  the  deft,  had  established  his  plea 
nnder  the  statute.  The  24  &  25  Vict,  c  96,  s.  108, 
pioyides  that, 

A217  penon  f oand  eommittins  any  offtnoa  poniahable,  elthar 
npoa  indiotmeiit  or  upon  sommaiT  oonTletion  by  Tlrtae  of 
tiilB  Act  (aausept  only  the  offence  of  angUag  In  the  daytime), 
may  be  immediately  Apprehended  wlthoat  «  warrant  by  aiur 
peraoo,  and  forthwith  taken  together  with  raoh  property,  u 
any,  before  some  neighbouring  Jostloe  of  the  peace,  to  be 
dealt  with  aooording  to  law,  fto. 

And  sect.  118  proTides,  that  in  aU  actions  for  anj- 

e  thing  done  under  this  Act, 

The  deft  m«y  plead  the  general  issQe,  and  gfre  thla  Act  and 
the  apaelal  matter  in  CTidenoe  at  any  trial  to  be  had  there- 

Lush,  J.  did  not  see  that  the  statute  applied  to 
the  case,  and  how  the  deft,  could  ayail  himself  of  it. 
The  pit.  could  not  be  said  here  to  have  been  found 
committing  the  offence,  the  charge  being  that  he 
had  embezzled  yaiious  sums  during  the  last 
fortnight. 

Bet^Bv.— I  put  it  in  this  way,  my  Lord,  that 
embetziement  is  a  crime  which  may  be  said  to  be 
an  act  of  the  mind  of  the  person  committing  it 
more  than  an  act  of  the  body.  And  although  the  act 
done  may  be  past,  the  offence  is  not  oomjAete  till 
the  act  of  the  mind  or  intention  to  embezzle  has 
been  formed.  It  is  thus  a  continuing  act,  and  a 
penon  may  be  said  to  be  ^*  found  committing  "  at 
any  stage  of  it ;  and  so  the  i^t.  in  this  action  may 
be  said  to  hare  been  found  committing  at  the  time 
of  his  apprehension  eren,  if  he  had  only  then  formed 
the  intention  of  keeping  the  money. 

Lush,  J.— The  Act  specifies  a  great  number  of 
offences,  and  says  that,  under  certain  drcumstances, 
persons  shall  be  able  to  avail  themselres  of  this 
Act  to  escape  liability.  Now,  embezzlement 
mav  be  one  of  these  offences,  although,  as  it  is 
rather  an  offence  depending  on  the  mind  of  the 
person  than  on  an  act,  it  would  not  as  a  general 
rule  come  within  this  Act.  But  I  can  easily  ima- 
gine a  case  in  which  embezzlement  would  be  one  of 
the  offences  contemplated  by  this  Act.  As  where  a 
master  sees  his  servant  putting  money  into  his 
pocket  instead  of  into  the  till,  and  which  the  master 
supposes  is  his  own  (t.  e.,  the  master's  money)  there 
woidd  be  a  case  that  might  come  under  this  statute. 
But  this  is  not  a  case  <tf  that  kind,  as  the  pit  can- 
not be  said  to  have  been  found  in  the  act. 

Buky.^lxL  that  view  of  it,  my  Lord,  embezzle- 
ment would  practically  not  come  under  the  statute 
atalL 

LusB,  J.— No  doubt  generally  it  would  not ;  but, 
as  I  have  already  said,  there  are  cases  where  one 
that  it  might 

Verdict  for  thepU.  doanaga  26^ 

Attoomey  for  the  pit,  Snuftk. 

Attorney  for  the  deft,  Beard;  Basingjiali-street 


BAIL  COURT. 

Thundea/,  June  6,  1867. 

(Before  Lush,  J.  and  a  Common  Jury.) 

GlLLDTOHAM  V.  GWTEB. 

Distress  on  highvK^— Demised  premises^  Where  notice 
of  (Ustress  necessary — Power  to  sell. 

The  vli,  rented  a  stable  from  the  dejl  and  was  in  the 
habit  of  keeping  his  cart  on  a  part  of  the  road  ad- 
joining the  suJbky  which  had  been  paved  for  that 
purpose  by  the  deft,  (^plt,*s  landlord), 

la  an  action  against  the  landlord  fbr,  seizinp  t/te  plt*s 
cart  K^ik  standing  in  the  road,  as  a  distress  for 
rent: 

Held,  that  the  paved  part  of  the  road,  was  to  be 
considered  part  of  the  demised  premisesy  and  that  the 
landlord  might  lawfully  seize  the  cart  there  as  a  dis- 
tress for  the  rent  of  the  stable. 

Declaration  in  trespass  alleging  tiiat  deft  seized 
a  cart  of  the  pit's  and  converted  it  to  his  own  use. 

Pleas.  1.  Not  guilty  by  stat  11  Geo.  2,  ci  19, 
s.  21.    2.  That  the  goods  were  not  the  pit's. 

The  pit  in  tiiis  action  was  a  person  who  made 
his  living  by  keeping  a  horse  and  cart,  and  the 
deft  was  a  cowkecper  living  in  the  Old  Kent-road, 
from  whom  the  pit  had  hired  a  stable ;  and  the 
present  action  had  been  brought  to  recover  damagles 
from  the  deft,  for  an  alleged  wrongful  seizure  by 
him  of  the  plt.'8  cart  foisrent  in  arrear. 

It  appeared  that  for  some  five  or  six  years  pre- 
vious to  the  month  of  February  last,  the  pit  had 
been  a  tenant  of  def ts.,  and  had  held  a  stable  from 
him,  which  stood  on  part  of  the  Brandon  estate,  at 
a  rental  of  2#.  6dL  per  week.  Adjoining  the  stable 
there  was  a  road  which  was  not  a  public  thorough- 
fare, but  was  used  prindpaUy^  if  not  exclusively,  by 
foot-passengers  as  a  short  way  of  getting  to  the 
streets  at  either  end  of  it ;  neither  was  it  repaired 
by  the  parish  authorities,  but  by  the  landlord.   The 

Sit  not  having  any  place  in  which  to  put  his  cart 
uring  the  night,  was  in  the  habit  (at  first)  of  letting 
it  stand  out  in  this  road,  but  as  other  carts  also 
stood  there^  he  frequently  foimd  in  the  morning 
that  his  cart  had  been  moved  from  the  place  in 
which  he  had  left  it  and  another  put  in  its  place, 
and  sometimes  that  it  had  been  removed  from  the 
road  altogether.  The  plt^  complained  to  the  deft. 
of  the  amu^ance  he  was  caused  by  this,  and  the 
deft,  then  caused  a  portion  of  the  road  opposite  the 
stable  to  be  paved,  so  that  the  pit.  might  place  his 
cart  upon  that  part,  and  that  the  other  peoj^e 
should  know  that  this  portion  was  set  apart  for  we 
pit's  cart,  but  no  additional  rent  was  paid  for  this. 
The  pit's  rent  having  fallen  into  arrear,  and  deft, 
having  h^rd  that  pit  was  about  to  move  from  his 
house,  he  (the  deft)  went,  in  the  beginning  of 
February  last,  to  the  pit's  shop  to  see  what  had 
become  of  him.  When  he  got  there  he  found  the 
shop  shut  up^  and  the  words  *'Gone  to  the  Dig- 
gings"  chalked  on  the  shutters,  and  being  unable  to 
find  him,  he,  on  the  15th  Feb.,  seized  the  plt.*s  cart 
as  a  security  for  the  rent  of  the  stable,  which  was 
then  in  arrear  to  the  amount  of  2L  ISs.  And  for 
this  seizure  the  pit  now  sought  to  recover  damages. 
The  pit  was  cidled,  and  gave  evidence  in  support 
of  his  case.  In  cross-examination,  he  stated  that— 
He  had  no  right  over  the  road,  except  aaftmeana  of  gettfaic 
to  the  stable,  it  waa  only  ft  thoronghf are  for  f ooVpanengen. 
The  deft  paved  the  place  where  the  cart  etood  f or  the  parpoas 
of  ita  doing  la  Deft  paved  it  for  mv  aooonunodatlon.  The 
IP^H«h  doea  not  repair  the  road,  bat  defk  doea  ao  himaelL  I 
wasaweeUr  tenant  It  was  anderatood  when  I  took  tin 
stable  that  I  waa  to  plaoA  my  cart  there.  I  have  had  this 
stable  aome  three  yean.  I  waa  about  to  move  from  my  hooae, 
bat  I  had  not  removed  anything.  I  did  not  refaae  to  give  iny 
addreii-my  attocney  waa  aaked  for  it    I  had  no  hone  atthe 
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4lme,  bat  I  hired  one.    The  deft.  ii«v«r  made  any  demand  for 
tiierent 

Lush,  J. — ^To  jostify  a  distress  the  goods  must  be 
on  the  part  demised. 

Prideaux,  Q.C.  (Hanee  with  him),  for  the  pit  It 
is  no  part  of  the  demised  premises,  but  the  plt/s 
right  to  put  the  cart  there  was  merely  an  easement 
to  be  exercised  on  the  highway,  and  nothing  more. 

P.  TkonqfMi,  for  the  deft,  contended  that  the  part 
-of  the  road  where  the  cart  stood  was  to  be  taken  as 
part  of  the  demised  premises,  and  referred  to  the 
'^ase  of  Bodges  r,  LawrancA,  18  Justice  of  the  Peace, 
p.  347.  Thkt  was  the  only  case  he  oould  find  bear- 
iog  directly  on  the  point,  and  it  seemed  to  meet  this 
Tery  case.  In  the  case  referred  to,  "  a  farm  and 
premises,  let  for  a  certain  term  at  a  rent  reserred, 
was  described  in  the  lease  as  adjoining  the  turnpike 
voad  from  P.  to  S.  The  landlord  seised,  as  a  dis- 
tress for  rent,  goods  of  the  tenant  packed  on  a  wiig- 
gon  which  stood  without  horses  within  the  middle 
«f  the  highway,  and  on  that  part  of  it  next  the 
demised  premises.  It  was  held  that  the  presump- 
tion was  that  the  right  to  the  soil  of  ^e  moiety  of 
the  highway  was  vested  in  the  tenant;  that  this 
presumption  was  not  rebutted  by  the  terms  of  the 
Mnise ;  tliat  therefore  the  waggon  was  ou  the  de* 
demised  premises,  and  the  goods  subject  to  be  taken 
as  a  distress.**  The  rethe  wa^on  was  seized  on  the 
public  highway,  and  that  was  considered  good  on 
the  principle  that  the  ground  of  the  highway  belongs 
to  the  adjoining  landowner4Kt!|ue  ad  tnidutm^imn* 

Lush,  J.  —  It  would  be  material  to  ascertain 
whether  the  landlord  let  the  land  with  the  premises, 
•or  merely  the  right  to  put  the  cart  there. 

T^Mnpson.— The  distinction  here  is  that  the  cart  is 
p«t  there  not  for  the  purpose  of  using  the  road  as  a 
^kigfaway,  but  to  be  kept  tiiere. 

The  pit,  in  re-examination,  having  said  that  the 
-deft  never  made  any  demand  for  the  rent, 

Lusn,  J.,  said,  at  common  law  it  was  not  neoes- 
.«ary  that  the  landlord!  should  do  so.  At  common 
Ifcw  a  landlord  may  seize  the  property  as  a  pledge, 
hut  he  is  not  bound  to  sell  or  give  any  notice  before 
hand.  He  is  not  bound  to  give  any  notice  unless  he 
sells,  and  the  power  to  remove  the  distress  and  sell 
it  is  only  given  by  statute. 


P/ui^ai6c,  Q.C.,  thought  the  landlord  was  bound  to 
uett  under  the  statute. 

The  deft  was  then  called  and  examined.  In 
-cross-examination  he  stated  that  it  was  no  part  of 
the  original  agreement  that  the  pit  should  keep  his 
•oart  in  the  road.  It  was  afterwards  paved,  but  no 
additional  rent  was  paid  for  it 

Lush,  J. — ^I  must  hold  that  the  standing  for  the 
«srt  was  part  of  the  demised  premises. 

Pnd&ntx^  Q.C^— There  would  be  the  qwestiou  of 
laet  whether  this  waa  let  with  the  sHO^laor  not 

The  deft,  having  intimated  his  willingness  to  give 
tqi  the  cart  if  the  rent  were  paid  and  so  end  the 
fpooeedings,  it  was  arranged  that  that  should  be 
4one,  and  a  juror  withdrawn. 

Attorney  for  the  plt»  Wkit€. 

Attoraeya  for  the  deft.  Pea/her  and  Gk 


CONBISTOBT  C0X7BT  OF  WUNOHSSXKK. 

Kqnorted  bj  H.  F.  Pubceix,  Etq.^Daniatar'^MrlAV. 

Friday^  Aug.  2-1,  1866. 

(Before  Charles  SmacBii,  Esq.,  M.  A.,  Cfaaaoallor 

of  the  Dioceses) 

KixasxEix  V.  BooG. 

ItUrcaamral  iniarmenU — FaatUjf. 

Tkii  court  is  competent  to  grant  a  faculty  Jbr  the  mtro- 
priation  of  a  vawlt  wader  the  ckamnel  of  a  duirck, 
though  the  vault  be  originaBjf  constructed  witkuU  a 
facuUjf  and  no  previous  right  of  burial  ha*  existed^ 
and  wUl  exeretm  its  diseretion  to  do  so  where  the 
applicant  is  aumer  of  the  chameel  and  the  great  tithes, 
and  where  the  vault  is  arched  (md  entered  on^  from 
the  outside, 

Sembki  there  ts  no  valid  objection  to  the  reading  of  amy 
ptSft  of  the  service  in  the  Bock  of  Common  Preoftr  ms 
unoonsecrated  ground,  and  the  so/emnieation  of  ei 
burial  is  not  ofneceaeitg  open  to  all  the  pariehienars* 

Dr.  Sufobeif  appeared,  in  this  case,  for  the  petitioner, 
W.  H.  Kingsmill,  Esq.,  of  Sydmonton  Court 

Dr.  Travers  Twiss,  Q.  C.  and  Dr.  Trietram,  for  the 
Bev.  C.  L.  Rugg,  perpetual  curate  of  Sydmonton 
and  Eocbinswel^  opposed. 

Judgment  wn  given  on  the  24th  Aug.  last  by  tihe 
Chancellor  of  the  dipoese,  and  subsequently  on 
appeal  oonflmied  in  substance  by  theCourtof  Arebes. 

The  facts  and  arguments  are  suiHciently  detailed 
in  the  judgment 

The  Charcblix)!!. — ^Thls  was  an  appUcation  by 
Mr.  William  Howley  Kingemitl  for  a  faculty  to 
appropriate  to  himself  and  his  family  a  vault  under 
the  ehanoel  of  Sydmonton  churdi,  and  also  to 
authorise  the  placing  of  thvee  beRs  in  the  tower  of 
the  same  diurch.  The  grant  of  the  faculty  was 
opposed  by  the  Rev.  Lewis  Rugg,  the  perpetual 
curate  of  Ecchinswell-with-Sydmonton.  The  peti- 
tioner is  the  owner  and  occupier  of  a  manrion-house 
and  considerable  estate  called  Sydmonton  Court,  in 
the  parish  of  Sydmonton,  and  lav  impropriator  of 
the  great  ti^es  of  the  parish.  The  vault  in  qiie»> 
tion  was  built  some  years  since  by  the  fatiier  of  the 
petitioner,  then  the  owner  of  Sydmonton  Court,  and 
since  deceased,  under  and  of  the  same  dimenalons 
as  the  cbanoel  of  Sydmonton  church.  Since  the 
hearing  of  the  cause  I  have  been  furnished  with  a 
plan  showing  the  exact  dimensions  of  ttte  Tvnlt, 
from  which  it  appears  to  be  15  feet  long  within  the 
walls  by  9  feet  wide ;  in  height  it  is  6  feet  4  inches 
to  the  spring  of  the  arch,  and  7  feet  10  inches  to  ihb 
centre.  It  is  approached  by  a  flight  of  steps  leedii^ 
from  the  grounds  of  the  petitioner,  in  which  the 
diiuch  stands,  and  thenoe  entered  by  au  eztemal 
door.  Since  the  making  of  the  vault  the  old  churc|i 
at  Sydmonton  has  been  taken  down  and  a  new 
church  built  ou  thesame  sHe,  which  was  conseoraited 
last  y«ar  for  <*the  ceMiatioQ  of  Divine  offloea.^ 
It  does  not  appear  that  the  vaoit  was  In  any  wi^ 
interfered  with  or  disturbed  by  the  new  building, 
and  the  contrary  must  be  taken  to  be  the  fact 
Sydmonton  and  the  adjoining  pari^  of  Sechtnsnvell 
wsfo  f ormeriy,  though  lor  dvU  purpoeea  parishes, 
for  ecclesiasticsl  purposes  chapelries  attached  to 
Kingsdere.  In  the  year  1852  they  were  by  an 
Order  in  Council  **  separated  from  Kingsdere,  and 
united,  so  as  to  form  together  a  separate  parish  for 
ecclesiastical  purposes,  and  a  perpetual  curacy  by 
the  name  or  style  of  the  perpetual  curacy  of  Ecchins- 
well-with-Sydmonton.** The  order  provided  that 
;  baptisms,  churchings,  marriages,  and  burials  should 
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lie  solemniaed  and  performed  withia  the  proposed 
parish  and  benefioe  in  each  of  the  ohnrehes  or 
chapels  therein.  Theie  it  not  and  there  neTer  has 
heen  any  harial-groond  sorroandinsr  or  attached 
to  Sjdmontoa  diurch,  but  the  inhabitants  of 
Sydmonton  hare  always  been  bariod  at  EochinswelL 
Sydmonton  church  stands  in  the  private  gronads  of 
Sydmonton  Court,  of  which,  as  before  stated,  Mr. 
KinRsmill  is  the  owner.  The  above  appear  to  be 
the  facts  material  to  the  formation  of  a  judgment 
in  the  case.  It  was  argued  by  Dr.  Swabey  on  the 
psrt  of  the  petitioner,  that  as  the  principal  pro- 

S«tor  and  mhabitant  of  the  parish,  and  lay 
propriator  of  the  tithes,  and  prima  faeU  liable  to 
repair  the  chancel,  he  was  entitled  to  the  faculty 
prayed,  unless,  indeed,  the  court  was  prepared  to  lay 
down  a  rule  prohibtUng  all  intramural  interments. 
On  the  other  hand,  Dr.  Twiss  and  Dr.  Tristram,  for 
Mr.  Bagg,  contended  that  the  faculty  for  the  thuU 
ought  not  to  issue  for  several  reasons.  First,  the 
Qooq^etency  of  the  court  to  grant  tiie  faculty  was 
queitiooed.  As  has  been  already  stated,  no  burials 
have  hitiierto  taken  place  at  Sydmonton,  and  a 
doubt  was  expressed  whether  the  ancient  chapel  of 
8ydmonton  was  ever  consecrated,  and  was  not,  in 
fact,  a  mere  oratory.  In  the  absence,  however,  of 
any  evidence,  I  cannot  assume  this,  but  must 
presume  the  contrary  to  be  the  fact  Tlien  the  vault 
IS  said  to  have  been  constructed  by  the  late  ICr. 
KingsmiU  without  a  faculty,  a  defect  which  seemed 
to  be  put  as  equivalent  to  the  want  oi  oonsecration. 
The  want  of  a  faculty,  howefer,  though  undoubtedly 
SB  irreguUrity,  and  one  that  necessitates  the  present 
proceeding,  does  not  alter  the  character  of  the 
building ;  vaults  must  be  erected  on  consecrated 
pound,  but  do  not  themselves  require  consecration ; 
and  the  vault  in  question  is  clearly  a  part,  either  of 
tiie  old  church,  or  of  the  modem  building,  and 
tharofore  on  consecrated  ground.  It  was- further 
signed  that  a  faculty  cannot  confer  a  ri^  to  bury 
where  no  such  right  previously  existed,  but  can  only 
limit  to  one  person  a  right  previously  shared  by  him 
with  otlKrs,and  that  the  inhabitants  of  Sydmonton, 
sad  amongst  them  Mr.  Kingsmill's  family,  have  no 
right  of  burial  at  Sydmonton.  ThiS'  however  is,  I 
tkink,  not  a  correct  statement.  The  inhabitants  of 
aparUh  have  a  common  law  tight  to  be  buried  in 
the  pariah  of  which  they  ore  inhabitants,  provided, 
there  is  a  burial-giound  available  therein,  but  they 
have  no  common  law  right  to  be  buried  within  the 
chancel,  and  probably  not  within  the  churdi,  and  a 
aeulty  for  a  vault  wiihbi  the  building,  and  certainly 
within  ttie  chmmel,  must  always  confer  on  the 
gmatee  a  right  whldi  he  did  not  beiore  possess.  I 
"-sm  further  of  opinion  that  the  right  of  the  inhabt- 
toats  of  Sydmonton  to  be  buried  in  tlie  parish  is  not 
nofcosiBtent,  but  dormant,  and  in  abejrance  until  a 
bwial-grouad  is  provided,  if  that  tinre  shall  ever 
oirlve.  Secondly,  it  was  contended,  assuming  the  court 
to  be  competent  to  grant  the  faculty,  that  it  ought 
B0t»  in  the  due  exeroise  of  its  discretion^  to  do  so, 
bseaose  tiie  entrance  to  the  vault  being  in  Mr. 
Kingsmill's  private  grounds,  Mr.  Kingsmill  may 
cwlude  the  public  horn  attending,  ami  even  ih^ 
incumbent  from  performing  the  burial  service.  But 
I  question  whether  the  solemnisation  of  a  funeral 
it  of  necessity  open  to  all  the  parishioners.  There 
ore  many  instances  of  private  burial-grounds;  mili- 
tiiy  and  others,  from  which  the  public  undoubtedly 
nay  be  excluded.  And  with  regard  to  the  incum- 
bent, ss  none  but  he  would  have  a  right  to  read  the 
■ervioe  no  the  oceaaion  of  a  burial  in  the  vault,  so 
it  cannot  be  snppaosd  that  the  very  person  desiring 
the  sdemnisatioA  of  a  burial  wonid  deny  to  him,  or 
to  some  one  aatborised  by  him«  that  access  without 
^wliieh  the  rites  could  not  be  celebrated.  It  was  also 
argued  as  an  objection  that  the  incumbent  may 
^  enmpclhwl  ta  read  a  park  of  the  service  on  on- 


oonoecrated  ground.  The  dimensions  of  the  vault, 
however,  are  such  tliat  I  do  not  see  the  necessity 
for  this,  if  Bir.  Bugg  entertains  a  consdentious 
objection  to  do  so.  Even  if  there  be  such  a  necessity 
I  am  far  from  thinking  it  a  conclusive  reason  against 
the  faculty.  I  am  not  aware  of  any  valid  objection 
to  the  reading  of  any  part  of  the  services  contained 
in  the  Book  of  Common  Prayer  on  unoonsecrated 
ground.  At  the  end  of  the  preface  **  concerning  the 
services  of  the  Church,"  idl  priests  and  deacons  are  - 
enjoined  "to  say  daily  the  morning  and  evening- 
prayer,  either  privately  or  openly."  If  privately^ 
whidi  Wheatly  interprets  to  mean  **  in  the  family 
where  he  lives,"  of  course  not  on  consecrated  ground. 
So  the  services  for  private  baptism,  the  visitation 
and  communion  of  the  siol^  and  that  for  the 
solemnisation  of  matrimony,  may  be  celebrated 
in  unoonsecrated  ground;  and  with  regard  to 
the  burial  service  itself,  it  not  unfrequently  happens 
in  oemeteriesconunon  to  the  Churoh  and  Dissenters, 
that  the  approach  to  the  consecrated  chapel  is  on 
common,  and  therefore  unoonsecrated  ground,  and' 
that  the  body  is  here  met  and  the  preliminary  sen- 
tences read  by  Ihe  officiating  minister.  Again,  the 
faculty  was  objected  to  on  the  general  ground  of 
the  discouragement  now  given  to  all  burials  in  a 
church  or  chancel ;  and  in  support  of  this  view  the 
case  of  Rich  v.  BuikmUy  4  Hag.,  and  the  Report  of 
the  Church  Commissiooere  in  1832,  were  cited. 
Doubtless  thui  report  is  entitled  to  respect^  but  it  is 
to  be  remarked  that  the  condemnatloa  of  the  com- 
missioners was  especially  directed  against  vaults 
entered  from  within  the  church.  Moreover,  the 
Legislature,  so  far  from  adopting  their  conclusions 
in  an  unqualified  manner,  has  even  thought  fit  to 
reserve  the  right  with  the  conrent  of  the  Secretarv 
of  State  to  bury  in  vaults  in  or  under  any  churcm 
or  chapel  in  cases  where  burials  otherwise  sre  pro- 
hibited;  (see  16  &  17  Vict,  c  184,  s.  4.)  With 
regard  also  to  Rich  v.  ButkmeU,  Sir  John  NichoU's 
dMorvations  were  obviously  directed  against  vaults 
entered  from  within  the  building,  and  he  moreover 
intimated  that  even  under  such  ciroumstances  the 
faculty  might  in  some  cases  issue.  Lastly,  two 
Acts  were  referred  to  as  a  guide  to  the  discretion  of 
the  court.  Stat.  11  &  12  Vict.  c.  03,  s.  88  (the 
Public  Health  Act)  prohibits  the  making  of  vaults 
under  churches  built  in  any  district  in  which  that 
Act  is  in  force,  but  that  is  a  prohibition  that  can 
only  a^y  to  populous  places,  the  Public  Health 
Act  not  being  cspable  of  being  put  in  force  in  a 
small  parish  such  as  Sydmonton.  Another  Act  of 
Parliament,  though  not  referred  to  in  the  argument, 
bean  upon  the  subject.  I  allude  to  stat.  11  ft  12 
Geo.  8.  c.  22,  which  applies  to  Ireland  only; 
and  after  reciting  *'  ihat  the  burying  of  dead 
bodies  in  church  is  very  injurious  to  healtl^" 
pr^ibits  burials  within  the  walls,  or  withm 
twelve  feet  from  the  outside  of  the  walls 
of  a^y  church,  bat  contains  a  proviso  that  the  Act 
shall  not  extend  to  prohibit  the  burying  "  in  any 
arched  vault  under  any  church,  chapel,  chancel, 
&C.,  where  the  only  door  to  such  vault  opens  on  the 
outside  of  the  waUs  of  such  church  or  chMeL**  T 
have  now  mentioned  all  the  objections  whidi  were 
urged  against  the  faculty ;  and  after  giving  the  best 
consideration  in  my  power  to  the  arguments  of  tiie 
learned  advocates  on  both  sides,  I  have  come  to  the 
coaclusion  that  the  faculty  ought  to  issue.  Mr. 
Kingsmill,  as  principal  inhabitant  of  the  parish 
and  owner  of  the  great  tithes  and  chancel,  comes 
before  tlie  court  (to  use  the  words  of  Sir  John. 
NidioU  in  Rkk  v.  Butkntff)  in  as  favourable  drcum-> 
stances  as  possible ;  and  the  conditions  pointed  out 
by  the  Legislature  having  been  observed  in  the 
constrnotion  of  the  vault,  it  being  arched  and 
entered  only  from  without  the  building,  I  see  n» 
reason  for  fupposing  that  the  few  intermenta  wltioh. 
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in  the  ordinarj  coune  of  iiatiire,  may  be  expected 
to  talce  place  there  can  be  in  the  smaUeBt  aegree 
detrimental  to  health.  With  legtad  to  the  beUa, 
the  faculty  was  not  serionsbr  oppoeed;  the  only 
anj^gestion  being  that  care  should  be  taken  not  to 
injure  the  fabric  of  the  church  in  the  raising  and 
fixing  of  them  in  the  tower.  The  Court  thsiefore 
directs  that  the  faculty  shall  issue  as  prayed ;  but 
inasmuch  as  there  is  some  novelty  in  tne  case^  and 
as  the  necessity  for  this  application  has  arisen  from 
the  Tault  having  been  originally  constructed  without 
authority,  costs  will  not  be  giren. 


V.  C.  BTUABT'B  OOtJBT. 

Beported  by  Edward  WonLOW,  Eiq.,  Barrtetor^l-Iiaw. 

June,  13,  14, 15,  and  17,  1867. 

Pbewek  v.  Hastimos  Local  Boabo  ov  Hkalth. 

Local  Booard  of  Health^Power  to  take  hxnda  con^l- 
sorify — Agreement  neceesary — 11  jr  12  Vict.  e.  68, 
88.  78  j-  84—21  4'  22  Vict  c.  98, 8.  76—28  5*  29 
Vict,  c  110,  8.  l—Sanitary  Act  1866,  «.  47. 

TKe  Local  JBoard  of  Health  of  Haetinge  beina  denroue 
of  widening  a  road  in  that  town  preeenUaa  petition 
to  the  Secretarjf  of  State,  etating  thai  thm/  propoeed 
under  theprovteions  contained  in  the  Local  Govenunent 
Act  1858,  and  the  eevertd  Acte  incorporated  there- 
with, to  widen  the  road,  and  praging  to  be  uMowedfor 
ihatrnapose  to  put  in  farce  the  compulaorg  powers  of 
the  Lande  Clauees  Consolidation  Act,  to  enabfe  them 
to  tahe  land  belonging  to  B,  The  Secretary  of  State, 
in  spite  ofB.^s  opposition,  granted  a  provisional  order 
to  take  hia  land,  contingent,  however,  ttpon  its  being 
eoi{firmed  by  Parliament.  In  1865  cm  Act  was 
passed  confirming  the  order  **so  far  as  it  was 
authorised  by  the  Local  Government  Act  1858,  and 
the  Acts  incorporated  therewith.**  Suhseguentlif  the 
Sanitary  Act  of  1866  became  law,  in  which,  vnthout 
the  knowledge  of  B.,  the  following  section  was  intra- 
duced:  Section  47. — **  The  authority  conferred  on  one 
of  Her  Majesty 8  principal  Secretaries  of  State  by 
sect,  lb  of  the  Local  Government  Act  1858,  to  em- 
power by  provisional  order  a  local  board  to  put  in 
force  with  reference  to  the  land  referred  to  in  sudk 
order,  the  powers  of  the  Lands  Clauses  Consolidation 
Act  1845,  with  respect  to  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,  shaB  extend  and 
apply,  (md  shall  be  deemed  to  have  always  extended 
and  applied,  to  every  case  in  which,  by  the  Public 
Health  Act  1848,  and  the  Local  Government  Act 
1858,  or  either  of  them,  or  any  Act  extending  or 
amending  those  Acts,  or  either  of  them,  a  local  board 
are  authorised  to  pun^ase,  provide,  use,  or  ttdce  lands 
or  premises  for  any  of  the  purposes  of  the  said  Acts, 
or  either  of  them,  or  of  any  such  Act  as  aforesaid, 
and  sects.  7S  and  ^  of  the  Public  Health  Act  1848 
shaB  be  construed  as  if  the  words  *by  agreement,* 
therein  reflectively  used  had  been  expressly  repealed 
by  sect.  75  of  the  Isocal  Government  Act  1858 :" 

Held,  upon  the  construction  of  the  above  section  and  the 
Acts  referred  to,  that  the  Local  Board  of  Health  had 
no  power  to  take  B,*s  land  otherwise  than  by  agree^ 
ment: 

This  was  a  motion  on  behalf  of  the  pH.  in  the 
aboTe  cause  for  an  injunction  to  restrain  the  def ts. 
from  proceeding  upon  a  notice  which  they  had  given 
bLm  of  their  intention  to  take  certain  lands  belong- 
ing to  him  in  Hastings  for  the  purpose  of  widening, 
improving,  or  otherwise  altering  a  road  caUed  Ore- 
lane  in  that  town. 

The  questions  in  dispute  were^  first,  whether  the 
def  ts.,  the  Hastings  Local  Board  of  HealUi,  had, 
under  the  various  Acts  of  Parliament,  referred  to 
below,  a  right  to  take  oompulsorily  the  idt^'s  land, 


or  whether  they  were  not  bound  to  enter  into  an 
agreement  with  him  for  the  purcliase  of  the  same ; 
and,  secondly,  whether,  if  they  had  such  compul- 
sory powers  as  those  they  relied  on,  they  were  pro- 
posing to  exercise  them  bond  fide,  or  for  some  private 
and  unautiiarised  object. 

The  facts,  as  stated  by  the  bill^  were  these  :— 

The  pit.  was  the  owner  of  a  freehold  estate,  situ- 
ated on  the  outskirts  of  Hastings,  partly  within  and 
piutly  without  the  borough.  Adjoining  the  pit's 
estate,  at  its  most  extreme  point  from  Hastings, 
was  an  estate  called  the  St.  Helen's  Park  Estate, 
purchased  in  1861  by  a  Mr.  Thomas  Pope,  and 
shortly  afterwards  laid  out  ^  him  for  building 
purposes.  The  most  direct  approach  to  the  estate 
of  Pope,  from  the  centre  of  Hastings,  was  by  a  road, 
which  passed  through  the  pU.'s  property,  called 
Ore-lane.  This  lane  which  was  nairow  and  hilly, 
and  of  about  1200  yards  in  length,  commenced  in  a 
thinly  populated  part  of  Hastings  at  an  arch  in  the 
embaiikment  of  the  South-Bastem  Railway,  and 
ran  in  a  northerly  direction  up  to  Pope*s  property, 
at  the  boundaiy  of  which  it  terminated.  The  first 
700  yards  of  the  lane  from  tlie  railway  arch  was 
vrithin  the  district  of  the  Hastings  Local  Board  of 
Health  and  the  borough  of  Hastings. 

At  a  distance  of  about  880  yards  from  the  ar^ 
a  road  leading  to  a  place  called  Mount  Pleasant, 
joined  Ore-lane,  and  from  this  point  the  road  was 
level  for  180  yards,  and  afterwaras  deeply  descended 
for  about  liie  same  distance  to  within  a  short  dis- 
tance of  tiie  termination  of  the  borough.  The 
country  between  the  railway  arch  and  Pope^s  estate, 
which  was  outside  the  defts.'  district,  was  open,  and 
along  the  course  of  the  road  leading  to  the  estste 
l^ere  was  but  one  house  (occupied  by  a  labourer) 
within,  and  three  beyond  the  boundary  of  tlie 
borough. 

The  pit.  alleged  that  Pope  had  induced  the  defts. 
to  put  into  operation  Uie  powers  which  they 
claimed  to  possess  for  taking  oompulsorily  part 
of  his  land,  and  although  this  had  been  done 
ostensibly  for  the  purpose  of  effecting  a  public  im- 
provement within  the  defts.'  district,  it  was,  in  fact, 
for  the  bmefit  of  Pope. 

After  various  communications  between  the  parties 
on  the  subject,  the  i^t.,  (yielding  to  the  view  that  it 
would  be  an  improvement  to  the  property  within  the 
borough  that  the  road  should  be  widened  from  the 
archway  to  the  Junction-road  at  Mount  Pleasant, 
offered  to  give  the  land  required  for  that  puipose. 
The  pit's  offer  being  accepted,  the  road  was  aooord- 
ingly  widened  to  that  extent ;  but  as  this  amnge- 
meut  did  not  suit  the  object  which  Pope  had  in 
view,  of  extending  the  improvement  up  to  his  own 
property,  he  entmd  into  an  agreement  with  the 
defts.  that,  if  they  would  undcnrtake  to  make  the 
necessary  improvements,  he  would  be  answerable  for 
any  money  which  they  might  be  called  upon  to  pay  for 
the  purchase  of  anv  land  taken  by  compulsion  or' 
otherwise,  and  for  the  costs,  charges,  and  enentsi 
which  they  might  incur  in  obtaining  the  land.  He 
further  agreed  to  pay  100^  towards  the  expense  of 
making  the  improvements  when  they  should  be 
completed. 

The  defts.,  acting  upon  this  agreement,  in  March 
1864,  presented  a  petition  to  Sir  George  Grey,  one 
of  the  Secretaries  of  State,  in  which,  after  stating 
that  they  proposed,  under  the  powers  and  provisuns 
contained  in  the  Local  Government  Act  1858,  sod 
the  several  Acts  incorporated  therewith,  to  widen, 
raise,  lower,  and  improve  the  road  in  question,  sod 
thereafter  to  dedicate  and  repair  the  same  ss  a 
pubHc  highway ;  ther  prayed  to  be  allowed  to  pot 
in  force  the  powers  of  the  Lands  Clauses  €k>nsoiMs- 
tion  Act  1845  with  respect  to  the  purchase  sod 
taking  of  lands  otherwise  than  by  asreement 
The  pit  charged  that  the  widieDiDg, 
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krw]|Bring»  and  improving  of  a  road  as  stated  in  the 
petitioD  were  not  snch  purpoaes  aa  by  the  Local 
Goremment  Act  1858  and  the  Acta  incorporated 
therewith  were  intended  to  be  made  the  aab|ei^  of 
the  oompolaoiy  powers  of  the  Lands  Clauses  Act, 
but  were  reserved  by  those  Acts  to  be  e£Fected  by 
agreement  between  the  local  board  and  the  laad- 
ovner.  He  further  maintained  that  the  poweia  of 
a  local  board  of  health  to  porchase  land  for  the 
poipose  of  widening  or  improring  any  road  were 
eipressly  conferred  by  two  sections  of  two  Acta  of 
Parliament,  and  that  the  powers  were  given  only 
where  fauad  oould  be  pnichased  by  agreement.  The 
sections  leferred  to  are  as  follows  :— 

1.  The  73Kd  section  of  11  &  12  Vict  c.  68  (the 
Pnblio  Health  Act  1848}  enacta, 


Tbsitlie  mid  looal  bou4  may  l»7  agnaoMBt  pawh— e  aay 
pMBlaes  for  Um  porpOM  of  widiniiBg,  opMtog,  cnlMfliiCi 
or  otfMfwtae  improvios  aiiv  straot  sod  any  part  of  the 
pramlsM  to  porohMed  wtaleh  ita»u  not  be  waatad  for  that 
•ImU  bo  retold  at  the  beet  priee  that  oen  he  gotten  for 

of  ncii  reel       '    ~ 


reeato  ahall  bo  oanied  to 
the  dletriet  fond  aoooant 

2.  The  67th  section  of  10  A  11  Vict  a  84  (the 

Towns  Improvement  Clauses  Act  1847)  enacts  that 

The  ooBunteioaoTs  may  acreo  with  the  ownera  of  any 
kada  wlthla  the  Umlte  of  the  epeoial  Act  for  the  aheohiie 
parchaeo  thereof  for  the  parmwee  of  widentaic,  enlargtaf,  or 
olherwiao  tmprorlng  aoy  of  the  etrsett;  and  they  ehall  rtoell 
aay  parts  of  the  laoda  ao  porehaaed  which  ahaU  not  ha  wanted 
for  tneenlaiiemeBt  of  the  street 

The  provisions  of  this  section  are  by  the  45th 
seetioo  of  '*the  Local  Goyemment  Act  1858," 
ino«porated  with  that  Act,  and  the  powers  con- 
ferred on  the  commissioners  are  vested  in  local 
boards. 

On  the  21st  Jan.  1865,  a  provisional  order  waa 
gtanted  by  the  Secretary  of  Btate  to  the  def  ts.  in 
the  terms  oi  the  prayer  of  their  petition.  Subae- 
qnently  the  pit  being  advised  that  this  order  and 
the  proceedings  relating  to  it  were  vnauthorised 
and  imnruper,  applied  to  the  Conrt  of  Q.  B.,  and 
obtained  a  mle  calling  upon  the  defta.  to  show 
caose  wl^  a  writ  of  certiorari  shonld  not  issue  to 
remove  into  that  court  the  order  and  all  proceedings 
connected  therewith  as  being  made  without  juris- 
diction. On  cause  being  shown  againat  the  rule, 
the  Court,  on  the  8th  May  1865,  discharged  the 
same  on  two  grounds:  first,  that  in  taking  into  oon- 
^deration  the  merits  or  validity  of  the  order,  th^ 
would  be  usurping  the  functions  of  Parliament; 
and  secondly,  that  as  the  provisional  order  was 
declared  by  the  Local  Government  Act  1858,  to  be 
ef  no  validity  unless  confirmed  by  Act  of  Parlia^ 
ment,  it  could  not  until  so  confirmed  be  of  any  effect, 
and  consequently  there  waa  no  proceeding  which 
could  be  properly  questioned  by  certiorari. 

In  May  1865,  a  bill  was  introduced  into  Pariia- 
ment  Xxj  the  Secretary  of  State  (pursuant  to  the 
75th  section  of  21  &  22  Vict  c  98,  the  Local 
Government  Act  1858),  intituled,  «<A  bill  to  confirm 
a  certain  provisional  order  under  the  Local  Govern- 
ment Act  1858,  reUting  to  the  Hastings  district 
'  l^n  the  introduction  of  the  bill,  the  pit  presented 
a.  petition  to  the  House  of  Commons,  praying  to 
be  heard  against  it,  and  thereupon  the  matter  was 
refaned  to  a  select  committee.  The  Mil  passed 
through  the  House  of  Commons,  but  on  its  coming 
before  a  select  committee  of  the  H.  of  L.  it  was 
decided  that  in  order  to  save  the  point  of  law  raised 
by  the  opponents  of  the  bill,  there  should  be 
inserted  in  the  first  clause,  line  fourteen,  after  the 
word  Act,  the  following  words :— <*  So  far  as  it  is 
authorised  by  the  Local  Government  Act  1858,  and 
the  Acts  incorporated  therewith.** 

The  BiU  so  amended  was  passed  in  July  1865,  as 
28  &  29  Vict  c  110  (the  Local  Government 
Supplemental  Act  1865,  No.  4).  The  first  section 
of  It  is  as  follows : 

The  proriiional  order  oontilnsd  fai  the  sehedals  bereimto 


aanezod  (heiqg  the  aiid  prortaioaal  order)  ehall  from  and 
after  the  paeetns  of  thSa  Act  eo  far  ae  it  ia  aathorleed  hv  tha 
Loeal  Gorenmient  Act  18S8,  and  the  Acte  Incorporated  there- 
with, be  aheolute,  and  be  aa  bbidteg  and  of  the  like  force  and 
effeet  aa  if  the  proriaiona  d  the  tame  had  been  ezpreod  j 
enaeted  fat  this  Aek 

After  the  passing  of  this  Act  the  defts.  took  no 
steps  to  cany  out  the  alleged  improvements  of  Ore- 
lane;  but  in  tiie  summer  of  1866,  in  consequence 
of  the  outbreak  of  the  chcdera,  a  Bill  was  passed 
intituled  <<The  Sanitary  Act  1866,'*  the  principal 
object  of  which  was  to  give  greater  powers  for  con- 
structing sewers  and  for  the  removal  of  nuisancea 
dangerona  to  health.  In  this  Bill  the  defts^  with- 
out the  knowledge  of  the  pit  and  at  the  alleged 
instigation  of  Pope,  caused  to  be  inserted,  the 
following  clause  as  the  47th  section : 

The  anlhori^f  oonferred  on  one  of  her  Majesty's  prlnolpal 
Seeretarlee  of  State  by  eeet  75  of  the  Loeal  OoTemment  Aet 
ISH  to  ompowei  by  proTWooal  orden  a  local  board  to  pnt  fat 
f oree  with  referenoe  to  the  land  referred  to  in  eoeh  order,  the 
powers  of  the  Landi  Olanaes  Consolidation  Aet  1845,  with 
reqMOt  to  the  pnrehaee  and  taking  of  land  otherwise  than  by 
agraeuMnt,  shall  extend  and  applT,  and  shall  be  deemed  to 
hate  always  eztsoded  and  appUad  to  OTerr  oaee  in  which  by 
the  Pnblio  Health  Act  1848;  and  the  Local  Goremment  AoS 
18B8,  or  either  of  them,  or  any  Aet  eztendfaig  or  amending 
thoae  Aeta,  or  either  of  them,  a  loeal  board  are  aothorlsed  to 
parehase,  proTide,  nee.  or  take  lands  or  prsmlses  for  any  of 
the  parpoees  of  the  said  Aots  or  either  of  them,  or  of  any  sooh 
Act  aa  sforonsld.  and  sects.  78  ft  84  of  the  Pohllc  Health  Act 
IMfll  shall  be  eonstmed  as  If  the  words  **lj  amement** 
theretai  rsepeetlTely  need  had  been  erprsssly  rspaaled  byaeet. 
75  of  the  Local  CtoTemment  Act  1856. 

In  Dee."  1866  the  defu.,  acting  in  pursuance  of 
the  provisions  of  the  Public  Health  Act  1848,  the 
Local  Qovemment  Act  1868,  the  Sanitary  Act  1866» 
the  Iioeal  Qovemment  Supplemental  Act  1866 
(No.  4),  the  Prorisional  Order  mentioned  in  the 
schedule  of  that  Act,  and  the  XAnds  Clauses  Con- 
solidation Act  184S,  served  the  pit  with  notice  to 
treat  with  him  for  his  land. 

The  pit  alleged  that  no  complaint  had  ever  been 
made  to  the  defts.  in  reference  to  the  state  of  Ore- 
lane  until  Pope  started  the  idea  of  widening  and 
improving  it  That  the  contemplated  improvement 
would  be  of  no  benefit  to  those  inhabitants  of  the 
borough  of  Hastings,  whose  district  came  under  the 
Looid  Government  Act,  but  would  only  tend  to 
increase  the  value  of  Pope's  land,  and  render  it 
immediately  available  for  building  purposes. 

The  pit  charged  that  the  defts.  had  endeavoured 
to  use  the  powers  entrusted  to  them  for  the  public 
beneUt,  so  as  to  work  the  private  advanta^  of  an 
individual,  who  had  given  them  an  indemnity  for  so 
doing,  to  the  detriment  and  annoyance  of  tne  pit, 
and  without  regard  to  the  interests  and  require- 
ments of  the  public  And  he  submitted  that  in  the 
proceedings  tdiich  were  being  taken  to  acquire  hia 
land,  the  defts.  were  a-^ting  in  a  manner  contrary  to 
the  spirit  and  obiect  of  the  Legislature. 

The  pit  also  charged  that  the  provisional  order 
was  not  authorised  by  the  Local  Government  Act 
1858,  and  the  Acts  thereby  incorporated ;  and  that 
those  Acts  especially  limited  the  powers  of  local 
boards  for  widening  and  improving  streets,  to  cases 
in  which  they  could  not  agree  with  the  owner  for 
the  purchase  of  the  necessarv  land.  That  the 
special  enactments  (sect  78  of  the  Public  Health 
Act  1848 ;  sect  45  of  the  Local  Government  Act 
1858;  and  sect.  67  of  the  Towns  Improvement 
Clauses  Aet  1847),  being  enactmenta  for  the  benefit 
of  landowners,  were  not  'in  any  way  aifected  by 
the  76th  sect  of  the  Local  Government  Act  1858» 
which  authorises  the  making  of  provisional  ordera 
for  the  purpose  of  enabling  local  boards  to  acquire 
land  eompulsorily ;  that  the  provisions  of  that 
section  were  only  intended  to  supplv  the  local  board 
with  a  cheap  mode  of  obtaining  parliamentary  sanc- 
tioo  for  the  compulsory  purchase  of  land,  for  the 
purpose  of  effecting  objects  for  which  the  purchase 
of  the  same  mii^t  be  requisite,  but  aa  to  which 
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llrare  w«s  no  expiress  mode  of  pmrchiise  pointed  out 
hy  the  Acts ;  and  that  in  expressly  limiting  the 
powers  of  the  local  board  oi  widening  streets,  to 
esses  in  which  thejr  oould  agree  with  landowners, 
the  Legislature  had  intended  to  protect  the  land- 
owner against  having  to  dppoie  a  pii htic  bill.  That 
the  def ts.,  mofeorer,  had  no  power  to  take  the  i^t.'s 
land,  inasmuch  as  the  provisional  order  had  not 
been  absolutely  confirmed  by  Fariiament. 

The  pit.  ,f  urther  chnrged  that  it  oould  not  faaTe 
been  intended  by  the  47th  section  of  tiie  Sanitaiy 
Act  1866  to  conflrra  the  prorisional  order,  inasmuch 
as  by  sect.  75  of  the  Local  Government  Act  1S58 
the  provisional  order  was  required  to  be  served  on 
the  landowner,  who  had  by  the  76th  section  of  that 
Act  an  opportunity  of  petitioning  Pailiaroept  against 
the  confirmation  of  tiie  provisional  order,,but  that 
be  Qthe  pit)  had  no  notice  of  the  47th  section  of  the 
Sanitaiy  Act  1866,  and  therefore  no  opportunity  of 
presenting  a  petition  against  it.  Moreover,  the 
question  of  the  legality  of  the  provinoiial.  order 
had  been  expressly  reserved  by  the  word»  of  the 
1st  section  of  28  &  29  Yict.  c.  110,  (tile  Local 
Government  Supplemental  Act  1866,  Ko.  4l. 

The  pit.  filed  his  .bill  in  Jan.  1867,  praying,  inUr 
<i/ra,  for  a  dedaration  that  he  was  not  bound  to 
devote  any  part  of  his  land  for  the  purpose  of  widen- 
ing Ore-lane ;  bat  the  defts.  having  threatened  to 
proceed  under  theb  notice  to  take  the  land*  oom- 
pnlsorily,  he  now  moved  as  above. 

Baeon^  Q.  C  and  SuKoutcn,  for  the  pit.,  contended 
that  the  defts.  had  no  power,  under  tbe  Acts  above 
referred  to,  to  take  the  pit's  land  compulsorily, 
and  even  if  they  had,  they  were  about  to  eiterdse 
it  not  in  a  bond  jUt  manner,  but  for  the  benefit  of 
a  particular  landowner  outside  the  district  Tli^ 
cited, 

WUUmmi y.  Friidiard,  4  Term  Bep.  2; 

lUx  V.  SL  PmcaroA,  6  Ad.  A  SIL  8; 

GaUowag  y.  Moffot  of  LoMkmy  L.  Bep^,  1  H.  of  L. 
App.48. 

LUtkj  Q-C!.,  GatM  (of  the  Common  Law  Bar) 
and  Bard^mtB  far  the  defts.,  argued  tl^it  the  local 
board  of  health  had  not  exceeded  their  powers.  The 
question  was,  not  so  much  one  between  them  and 
the  pit  as  between  the  pit.  and  the  Secretaiy  of 
State.  Had  the  Secretary  of  State  overstepped  his 
authority  in  making  the  provisional  order  ?  They 
submitted  that  he  was  fully  authorised  by  the  Legis- 
lature in  the  course  he  had- taken,  and  it  only 
remained  to  be  seen  whether  that  order  had  been 
confirmed.  This  had  been  done  by  the  Local  Govern- 
ment Soppiementai  Act  1865;  but  if  any  doubt 
oould  possibly  be  raised  after  the  passing  of  that 
Act,  it  was  entirely  done  away  with  by  the  47th 
section  of  the  Sanitary  Act  of  1866.  Aa  to  ^e 
bonajidea  of  the  transaction,  the  proposed  improve- 
ment was  manifestly  one  of  benefit  to  the  town  of 
Hastings,  and  the  alleged  fact  of  Mr.  Pope's  pro- 
Tiding  funds  necessary  for  defraying-  oertain  ex- 
penses ooBld  not  in  any  way  detract  from  the  public 
utiUty  of  the  sebeme. 

The  Yicb-Cbahcxixok. — Two  qMttioas  have 
been  raised  in  thir  case.  The  first  ia  whether  the 
lecal  board  of  healtk  lof  Hastings  has  .power  to  take 
the  pit's  lande  oompidsorily,  or  only  by  agreement 
with  him;  and  the  second  is  whether,  if  they  have 
sttdi  compulsory  powers,  they  are  not  proposing  to 
exercise  them  fbrsome  private  end,  and  ttot6oiid^al(s 
andfor  the  proper  purposes.  The  first  queetion  de- 
pends on  the  consUurtion  of  sects.  78  and  d4of  11  & 
12  .Yict  c  6&  (the  Public  Health  Act  I848X  and 
sect.  95  of  21  &2a.Yict  c.  98  (the  Local  Govern- 
ment Act  1868)ii  sect.  1  of  the  28  Ib29  Viet «.  UD 
(the  Local  (iovamBiBUt  SupplMnnt  Act  1865vlie» 


4),  and  seel  47  df  thto  Sanitary  Aet  1866.  It  la 
dear  that  up  to  the  Act  of  1858  the  defts.  have  wy 
newer  to  take  lands  otherwise  than  by  agreement 
for  Uie  purposes  lor  which  they  are  constitnted.  The 
Act  provides  that  the  compulsory  powers  of  the 
Lands  Glauses  Consolidation  Act  1845  may  be 
resmrted  to»  pnyvlded  the  Secretary  of  State  make* 
a  previsioDal  order  for  that  purpos^ ;  but  no  such 
oraer  is  to  be  valid  until  confirmed  by  Parliament 
Thatoonflrmation  must  be  express,  and  not  by  im- 
plication. I  say  this  because  in  all  cases  where  itia 
sought  to  deprive  a  man  of  his  land,  or  property,  on 
any  terms,  the  Acts  conferring  on  parties  such  rights 
should  be  very  s^ctly  construed  by-  the  court 
This  is  a  duty  whidi  the  Legislature  itself  seems  U> 
have  strongly  cast  upon  the  court ;  for  it  must  bo 
remembered  that  the  exercise  of  sudi  ponvera 
ia  offten  sought  from  motives  which,  if  not  eaw> 
fully  watched,  might  lead  to  much  injustioe.  In 
this  case  the  Secretary  of  State  made  a  pro- 
visional  order  in  1864,  kffeeting  the  pit's  lajid% 
which  order  on  the  face  of  it  provides  that  it  Is  t(^ 
have  no  effect  till  confirmed  by  Parliament  That 
confirmation  was  attempted  to  be  made  liy  ^le  Act 
of  1865.  In  the  House  of  Commons '  it  was  suc- 
cessful, but  the  H.  of  L.  idtered  the  Bill,  and  the 
resist  is  that  the  provisional  order  is  made  absolute 
so  far  only  as  it  is  authorised  by  the  Local  €toveni- 
ment  Act  1858,  and  the  Acts  incorporated  therewith. 
That  is  the  only  construction  to  be  put  on  the  Act 
of  1865.  In  the  next  Session,  however,  the  Sanitary 
Act  1866  was  passed,  and  sect.  47  of  that  Act  ia  a 
nmst  extraordinary  one.  It  is  a  highly  dtfltenlt 
section  to  construe,  and  from  the  circumatanoea 
under  which  it  was  passed  seems- clearly  intended  to 
do  what  Parliament  In  the  preceding  Session  refaseS 
to  do.  The  section  is  generalin  its  temia,aaddcalB 
with  all  the  lands  affected  by  the  Ada  of  1848  and 
1858,  and  provides  that  the  78rd  and  8^h  sectUma 
of  the  Public  Health  Act  1848  shaU  beread  as  if 
the  words  '^by  agreerant,"  therein  reapeeHveiy 
used,  had  been  expressly  repealed  by  the  75fih  eectioB 
of  the  Local  Government  Act  1858.  It  does  not 
provide  for  the  omission  of  any  other  words,  andMt 
is^uite  impossible  t6  read  the  Act  aa  so  altered  in 
any  way  capable  of  making  it  anything  else  than 
nonsense.  It  has,  in  fact,  been  peifectly  bungled  in 
the  attempt  toattain  the  objectsproposed,  oneof  wMdi 
was,  perhaps,  not  of  a  nature  to  be  ayowed.  In  my 
opinion  the  defts.  have  no  power  to  take  the  pit's 
land  otherwise  than  by  agreement,  and  I  must  so 
decide.  As  to  the  other  part  of  the  case,  assuming 
that  the  defts.  had  had  powers  for  which  they 
contend,  the  evidence  ihows  there  is  here  no  just 
ground  for  allowing  them  to  be  exercised.  The 
proposed  alteration  of  Ore-lane,  narrow  as  the  lane 
is,  appears  to  be  not  a  convenient  or  dedraMe  one^ 
and  no  sufficient  proof  of  any  puUic*  benefit  to 
arise  firom  the  expenditnro  that  must  be  made  has 
been  adduced.  It  is,  however,  due  to  the  defts.  to 
state  that  they  did  not  Intefld  to  spend  their  mon^ 
in  the  widening  of  this  lane,  for  one  of  their  wit» 
nesses  distinotiy  swears  that  he  believes  a  Mr.  Pope, 
-a  gentleman  not  now  before  the  court,  has  paid  Uie 
costs  already  incurred,  waa  prepared  to  nay  more, 
and  that  he  had  also  paid  the  sum  of  lOOf.  towards 
the  propoeed  expenses  of  the  alteration  of  the  road. 
Upon  the  whole  caae  there  must  be  an  injunctfoa  to 
restridn  the  xlefts.  from  putting  in  force  their  alleged 
compulsory  powers.  ' 

Solicitors,  for  the  pit,  Chiiton^  JBHrtoa,  YmUt^  and 
ffari,  for  Frederick  EOman^  Battle^  Sussex. 

Soli^toES  far  ihadefu.,  Smeetrnp  mad  iiydtft 
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Q.  B.]    Rbo.  v.  St.  Mabtim's,  Lbicbsteb.  Bbo.  v.  Towvibip  ov  Castlb  Vibw,  Lbiobstbb.    [Q.  B; 


COIt&T  or  QlTSBirS  BBNGU. 

Bflported  »j  T.  W.  Sacstvbb  and  C  W.  Lovbit,  Esqn., 


Jtme  l2mdX9y  1807. 
B*o.  V.  St.  MABTiB'Sy 
.    Rbo.  9*  Thb  TomsHiP  of  Castlb  Vibw, 

LBlOBaTBB. 

JhxfT'rtMU — Sxeliq>tion  from   raUabiUty   of  huiMags 

MMedJbr  Government  jntrpoteM, 

* 

Im  the  ftnt  earn  the  app§,  an  ^  chief  cwMtahle  of  the 

tmeiff  o/*  C.  ami  the  inapodor  of  poliee^  and  the  oeem* 

pien  qfbdUdimge  ami  offieee  provided  for  U»e  pmrpoeee 

of  the  oomOy  evmMndanf,  which  waeeetabHeked  under 

eUU,  2^8  Viet,  c.  93.     The  Imitdhtge  in  qweeiion 

-mert^  erected  under  etat,  8^4  Met.  e,  88,  and  in 

addition  to  the  neeeeeary  domeetie  aeeeamedaUem  of 

the  oppe.f  who  are  required^  ae  a  oonditum  of  thtir 

'appointment^  to  reeide  upon  the  premieee,   ooiepriee 

'  reome  ueed  ae  a  pkxe  of  depoeit  for  reeorda,  poKee 

eteeeoy  eeOej  moffietratee*  room,  a  room  for  etamping 

we^te  and  meaeuree,  ffv. 

The  eomntjf  poUoe  are  anmuBjf  iaepeeted  ly  a  Govent' 
ment  officer j  who  reporte  ae  to  their  ^fficieney^  If  the 
report  be  eatiefactotjf  a  ^rant  ie  made  &y  the  GoeerU' 
ment  in  aid  of  the  pehoe  rate,  but  the  grant  ie  net 
compuhery^  and  may  be  withheld  \f  the  Government 
think  proper  to  do  eo, 

2k  the  eeeond  eaee  the  jueticeeof  the  county  of  L,  were 
aseeeeed  ae  the  occupiere  of  the  Caetle  of  L,    The 

'  caetle  waeformerfy  a  portion  of  the  Duchy  of  Lancaster, 
woe'  eubeeqnenthf  united  to  the  Crown^  and  hae  einee 
finmedpart  of  the  Oreeen  property.    It  ie  ueed  by  the 

jaeticee  (in,  whoee  cuetody  it  is,  and  who  appeent  a 
perwonatasaiarytotaheoareofit^forihepurpemeof 
the  aseizee^  quarter  sessions,  am  for  keeping  tm  county 

'  reoorde,  dnd  also  for  holding  the  eherijf*e  court,  the 
Oounty  Court,  for  meetinm  of  the  tumpihe  road  oom^ 
mieeioners,  the  highway  board  of  the  district,  sittings 
of  the  revising. banisUre^  and 


Held,  that  in  both  easee  the  premises  were  exempt  from 
rateabHity  ae  being  occupied  for  the  service  of  the 
Creesn,  and  therefore  not  within  43  £lis,  c  2,  «.  I. 

On  two  separate  appeals  againsl  a  poor-rate  for 
the  parish  oi  St.  Martin's,  Leicester,  the  sessions 
quashed  the  rate,  subject  to  the  following  case  :r- 

By  a  rate  made  on  the  28th  June  1866  for  the 
said  parish  of  St.  Martin,  the  app.,  Mr.  Gk>odjer»  was 
rated  in  the  snm  of  SOL  in  respect  of  the  annual 
^ue  of  a  house  and  buildings  in  the  said  parish  in 
fals  occupation. 

By  the  same  rate  the  app.,  Henry  Bail,  was  also 
rated  in  the  sum  of  150£  in  respect  of  the  annual 
^ue  of  a  house  and  buildings  in  the  same  parhA 
in  his  ooeupatkm;  and  as  the  question  in  both 
appeals  is  identical  it  was  agreed  that  the  eases 
should  b»  consolidated. 

*  The  property  in  the  occupation  of  the  two  apoa. 
ctomprises  the  buildings  and  Offices  prorided  for  the 
pslifie  purposes  of  the  Leicester  district  of  tl|B 
County  of  Leicester. 

The  count/  constabulary  for  the  CMuntjr  of 
Leicester  was  established  under  the  stat.  2  ft  8  Vict 
ei  98.  The  county  was  dlTided  into  police  districts, 
and  station  bouses  and  strong  rooms  have  been 
Mlt  and  prorided  under  the  stat.  3  ft  4  Yict.  c.  88. 
'  The  part  of  the  property  in  Mr.  Goodyer's  occu- 
pation consists  of  a  dwdling-house,  and  comprises 
the  following  roams  and  offices:  Three  •  stttiog* 
vsoma,  foar.hedrooois,  two  kitchens,  one  storeroom 
or  pantry*  «ae  roam  for  rceords,  fto,  one  office  for 
cbief  constable^  •one  ditto  for  a  clerk,  a  Teatibnfe, 


one  small  room  for  Serjeants,  and  one  room  far 
stores. 
The  app.,  Mr.  Goodyer,  Is  chief  constable  of  the 
county,  aiid  the  house  and  premises  are  in  his  ooc«* 
tioQ  in  that  capacity.  He  receires  a  salary  of  450L 
a  year,  and  has  the  house  rent  free.  The  magis* 
trsles  make  it «  condition  of  the  appointment  thafr 
he  shall  reside  tlwre.  It  is  assumed  that  the 
isBotiaiger  nor  more  commodious  than  Is 
far  the  use  of  a  penon  filling  the  offloe  held  by  tli» 
app.  The^omitnre  belongs  to  the  a^^p.,  who  ia 
mairied,  and  his  wife  resides  with  him  on  th» 


The  appi,  Henry  Bail,  is  inspector  of  police.  Tbm 
premises  m  respect  of  which  he  is  rated  consists  of 
a  hoose  and  bnUdings  comprising  the  foUowing 
rooms  nod  offieea,  tIz.,  fire  imdergronnd  kitchen^ 
one  sitting-room,  one  office,  four  cells,  three  bed- 
rooms, one  magiatiates'-TOoin,  one  retlriag-room,  ooa- 
witness-room,  aad  a  room  for  stamping  weights  and 


Bail,  the. app.,  also  reoeires  a  salary,  and  ia> 
required  to  reside  in  the  house,  which  is  not  larger 
or  more  ooosmodious  than  is  necessary  for  his  con- 
venient aecomedation.  He  is  married,  and  his  wife- 
and  lanily  reside  with  him.  The  ftaiiture  of  tfafr 
house  bmogs  to  him,  but  the  fittings  andmquisitea 
for  the  rest  of  the  buildings  are  provided  by  the 


No  part  of  the  piopeity  as  at  present  used  haa 
been  previously  rated,  or  k  rated  tiie  rate  has  not 
been  paid. 

If  the  premises,  or  any  part  thereof,  are  liable  te 
be  rated,  the  rate  will  have  to  be  paid  out  of  tb» 
potioe*rata. 

llie  police  of  the  county  of  Ldccaterare  inapecteA 
annually  by  a  Goremment  officer,  who  reports  as  t» 
the  state  and  efllctenpy  of  the  force.  If  the  repoet 
is  satisfaetOfy,  a  grant  is  made  by  tlie  treasury  In 
aid  of  the  poBce-rate;  but  the  grant  is  notoouH 
pnlsory,  and  may  be  made  or  withheld  at  the  disere* 
tion  of  the  Government. 

The  question  for  the  opinion  of  the  court  la 
whether  the  premiaes  in  the  several  oooupatlons  of 
the  appsL,  or  any  or  what  part  or  parts  thereof,  tarn 
liable  to  be  raled  to  tiie  relief  of  the  poor. 

Merewether  and  W,  G.  JS,  Bennett,  for  the  i^ps., 
contended  that  The  Justices  of  Idmoashire,  apps^  v^ 
The  Overeeere of  Stretjord,  resps.£.  B.  &B.225  \Beg. 
V.  The  Justicee  of  WorceetershirSf  llA.  &i&.^7; 
Hodgson  v.  The  Carlisle  Local  Board  of  Health,  8 
£.  ft  B.  116,  were  in  favour  of  the  apps.,  and  deci- 
sive of  the  question,  unless  the  court,  should  be  of 
opinion  that  the  auUiority  of  those  cases  had  been 
overruled  in  The  Mersey^  Docke  and  Harbour  Dmmd 
Trueteee  v.  OisMFOii,  IIH. of  L. 448. 

KiBone,  Q.  C.  and  J,  E.  Hall  for  the  resps.,  dted 
Beg,  V.  The  Guardians  of  the  Wattingford  Vmon,  1A 

A.ftE.269; 
7%t  Oovemort,  ^  of  the  Bristol  Poor  v.  Wait  and 
others,6A,&TL  1. 

The  Court  intimated  that  before  giving  judgment 
they  would  hear  counsel  In  the  next  case  on  the 
list  in  which  the  same  queation  arose. 

Bbo.  v.  Trb  LrHABmLim  or  thb  Towhshif  ov 
Castlb  Yibw,  Lbiobstbb. 

This  was  aoase  stated  by  the  sessions  of  theborongh 
of  LsJoester  upon  an  appeal  against  apoor^ratOr 
wheieitt  the  justices  of  Lcieestershire  were  assessed ' 
as  occupiers  of  the  Castle  of  LeioesCer.  It  appeared 
that  the  premises  in  question  were  formerly  a  por^ 
tion  of  toe  possessions  of  the  Duchy  of  Lancaster, 
and  in  the  reign  of  Henry  IV.,  were  united  to  theee 
of  the  Crown,  and  have  so  remained  ever  sinoo< 
ISie  juilieea  of  the  oovnty ,  wb»  appointed  a  pefsen 
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Q.B.] 


BXKOBOFT  17.  MiTCHBLL. 


[<^B. 


«t  a  aaUry  to  take  care  of  the  premiMi,  vae  the 
castle  for  the  parposes  alone  of  holding  the  asfises, 
tlie  general  quarter  sesnoni,  and  for  keeping  the 
records  of  the  ooanty.  Bat  it  has  also  been  used 
for  holding  the  sherilTs  court,  both  for  the  electioii 
of  members  of  Parliament,  and  the  trying  of 
issues;  for  holding  the  monthly  sittings  of  the 
county  court ;  for  the  meetings  of  the  turnpike- 
road  commissioners  ;  for  the  meetings  of  the  high- 
way board  of  the  Leicester  district ;  for  the  meetings 
of  the  commissioners  of  taxes ;  for  the  fittings  of 
the  rerising  barristers ;  for  municipal  elections ;  for 
polling-booths  for  parliamentary  elections,  and  for 
▼arious  meetings  of  local  interest  conrened  by  the 
high  sheriff  of  the  county. 

The  app.*s  points  of  argument  were,  first,  that  the 
Castle  id  Leicester,  in  respect  of  which  the  rate  was 
made,  is  the  property  of  the  Crown,  and  used  only 
for  public  purposes.  Secondly,  that  the  justices  have 
no  beneflcud  occupation,  but  are  occupiers  only  for 
the  purposes  of  the  administration  of  justice,  and 
oonseqnently  are  exempt  from  rating.  Thirdly, 
that  the  sereral  purposes  for  which  it  was  shown  m 
€Tidence  it  was  used  were  all  public  purposes  of  the 
country,  and  that  no  benefit  accrued  to  the  justices 
by  reason  of  such  occupation,  and  that,  therefore,  in 
this  respect  also  they  were  exempt  from  rating. 

The  resps.'  points  of  argument  were,  first,  that 
the  Castle  of  Leicester,  and  the  premises  specified 
in  the  case,  are  liable  to  be  rated  under  the  statute 
of  Elizabeth,  inasmuch  as  they  are  not  used  and 
occupied  exclusirely  by  the  Crown,  or  by  the  ser- 
Tants  of  the  Crown,  merely  as  such.  Secondly,  that 
neither  are  the  said  premises  exclusively  used  and 
occupied  for  the  benefit  of  the  Crown,  but  are  in  fact 
used  and  occupied  for  the  several  local  and  other 
purposes  mentioned  in  the  case.  Thirdly,  that  since 
the  case  of  The  M^rtof  Dodot  v.  Jcn/Bty  in  error,  ex- 
emption from  the  poor-rate  cannot  be  supported  on 
the  ground  that  the  premises  are  only  used  for 
|iurposes  of  a  local  character.  Fourthly,  that  the 
justices  of  the  county  of  Leicester  must  be  taken 
and  deemed  to  be  the  occupiers  of  the  said  premises, 
inasmuch  as  they  appoint  a  castle-keeper,  and 
assume  the  general  control  thereof.  FifUily,  that 
the  said  premises  do,  in  fact,  afford,  or  are  ciqpable 
of  affording,  a  beneficial  occupation. 

The  question  for  the  opinion  of  the  court  was. 
whether  the  apps.  are  liable  to  be  rated  in  respect  of 
the  use  and  occupation  of  the  premises  as  hcoein- 
before  mentioned? 

The  same  counsel  appeared. 

CocKBuxif,  O.  J.— There  can  be  no  doubt  that  the 
castle  is  not  rateable,  as  it  is  applied  to  the  purposes 
of  the  Crown  for  general  government.  The  prtaiary 
and  principal  objects  to  which  it  is  devoted  are  the 
hdmng  of  the  assizes  and  thequarter  sessions ;  and 
although  it  happens  that  it  is  sometimes  permitted 
to  be  used  for  what  may  be  called  local  public 
purposes,  the  question  was,  whether  it  was  not  really 
m  uie  hands  of  the  Crown  for  public  purposes  ?  It 
certainly  appears  to  me  that  it  was.  Math  lecard 
to  Beg.  V.  ^Se.  Martin*Sj  Laeeatar,  I  thfaik  Siat, 
although  the  eircnmstances  of  the  case  do  not  bring 
it  so  clearly  within  the  principle  of  exemption  from 
rateability  as  Uid  down  in  Uie  Men^  Bocks  case, 
it  must  neverthdess  be  considered  that  the  buildings 
in  question  were  used  for  the  purposes  of  the 
Oovemment.  Upon  these  grounds  I  am  of  opinion 
that  the  premises  were  exempt,  and  that  our  judg- 
ment should  be  for  the  apps. 

Mbllok,  J. — ^I  am  of  the  same  opinion.  When 
I  read  the  judgment  in  the  Mer$^  Docks  oase  I 
cannot  fail  to  perceive  that,  though  it  produced  in 
one  sense  a  gr»t  revolution  in  the  law  of  rating, 


yet  that  the  time  had  arrived  when  it  became 
necessary  to  decide  between  conflicting  prindples, 
and  that  the  old  cases  had  been  so  eaten  away  1^^ 
decisions  in  this  court  that  it  only  required,  so  to 
speak,  a  touch  to  knock  them  all  down,  which  touch 
has  been  given  by  the  decision  in  the  H.  of  L.  The 
H.  of  L.,  saving  a  construction  to  the  statute^ 
clearly  laid  it  down  that  ordinary  public  purposes 
are  not  within  the  principle  of  the  exemption  from 
rating,  but  that  the  exemption  must  be  based  upon 
the  privileges  of  the  Crown,  and  upon  the  well- 
known  principle  that  the  Crown  is  not  bound  by  ft 
statute  in  whidi  it  is  not  expressly  named.  The 
administration  of  criminal  justice,  however,  has 
been  so  completely  identified  with  the  gencrsl 
government  of  the  country  as  clearly  to  come 
within  the  exemption,  on  the  ground  that  the  Crown 
is  the  fountain  of  justice  for  all  its  subjects,  lliese 
premises  appear  to  come  within  that  pnncij^e^  and 
therefore  are  not  rateable. 

Sbxb,  J. — ^I  also  am  of  the  same  opinion.  The 
principle  established  by  the  Menof  Docks  easels 
this,  that  property  is  rateable  unless  it  is  oociqiled 
bv  the  Crown.  It  was  considered  that  there  was  a 
distinction  between  some  classes  of  property  which 
were  commonly  considered  as  devoted  to  public 
purposes ;  and  that,  whilst  such  establishments  as 
the  Admiralty  or  the  Post-office  were  **  public  "  in 
the  strict  true  sense  of  the  term  as  connected  with 
the  pneral  government  of  the  country,  buildings 
applied  to  purposes  purely  locaL  though  in  a  sense 
public,  were  not  to  be  deemed  for  this  purpose  as 
coming  within  the  definition.  It  is,  however, 
unquestionable  that  buildings  used  for  Uie  purposes 
of  criminal  justice  are  fairly  brought  within  it. 

JmdgmaU/or  the  qjips. 

Attorneys  for  the  apps.,  Atutea^  De    Gez,  and 


Attorneys  for  the  resps.,  Visard^  Crowdar,  and  Cb. 

Tueoik^,  Jtm  18, 1867. 
Bamcro^  v.  Hitchsll. 

.Commlm€iU''Pienaky  under  socL  7  of  the  4B  Eliz.  c  2 
— Bamkryptcy—Ordtr  of  proieciion—lS  ^  14  VkU 
c  106,  s.  118—28  ^  29  Viei.  c  126,  si.  4,  67, 
ndt  29. 

A  person  commitud  to  prison  for  wnqtoymsMt  of  a  psMtdta 
of  90s.  a  month  for  disobetSeiice  to  an  order  node 
under  sect  7  of  As  iS  Eliz.  c  2,  for  the  support  of 
his  mother,  is  a  criminal  prisoner  within  the  amniag 
of  seeL  ^  of  the2S  t-  29  VicL  c  126  {Prieens 
Ad). 

An  order  of  justices  under  sect.  7  of  the  iS  EUz.c2, 
far  ike  pajfmeni  of  Ss.  a  week  for  the  support  of  kis 
mother  was  made  upon  the  pa.,  which  order  /wwy 
been  dieobeged  bjf  him  for  nine  months,  a  warrant  ^ 
distress  was  issied  to  levu  91.,  the  amount  ofpenalt§ 
for  thoee  monthe.  There  being  no  goods  wpon  wkid  to 
kug,  he  was  committed  to  i^rison  for  a  montht  bet 
between  the  time  of  the  issuing  of  the  distress  warraai 
and  his  arrest  on  the  warrant  of  commiiewnt  he  wot 
edfudioated  a  bankrupt,  and  Atained  his  order  of 
proieeiion.  Notwithstanding  this,  the  keeper  of  (M 
prison  detained  him  in  cueiodg  for  three  dSoyi,  end 
during  that  time  treated  him  as  a  crimimU  prieomr, 
cutting  his  hair  and  dUuriug  off  his  whiskers.  For 
Ais  deientiai  and  treatment  he  brought  an  wdoe 
against  the  keeper  of  theprison, 

HM,  first,  that  hie  order  of  protecHon  wtder  h» 
bankrupt^  did  not  entitle  him  to  be  discharged  est  ef 
custodu  in  respect  of  the  warrant  of  eemmitmetU; 
esoondfg,  that  he  was  properh/  treated  as  a  crimed 
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prisoner^  and  subjected  to  the  untal  course  of  treatment 
for  such  prisoners. 

This  wu  an  action  brought  by  the  pit.  against  the 
deft.,  who  was  the  (jk>Ternor  of  the  House  of  Cor- 
rection at  Salford,  for  detaining  him  in  prison,  and 
Bubjectiog  him  whilst  there  to  yarious  acts  of  degra- 
dation. 

The  declaration  stated  that  the  pit.  had  been 
adjudged  a  bankrupt,  and  that  he  was  protected 
from  arrest  by  virtue  of  an  order  of  a  court  having 
competent  jurisdiction  ,  and  that  afterwards  he  was 
arrested  for  a  debt  within  the  meaning  of  the  113th 
section  of  the  12  &  13  Vict.  c.  106,  and  that  the  deft. 
was  an  officer  within  the  meaning  of  the  Act,  and 
that  he  detained  the  pit.  after  he  had  been  shown 
his  protection  for  three  days,  whereby  he  forfeited 
5L  per  day.  The  declaration  also  alleged  that  whilst 
he  was  so  detained  the  deft,  caused  his  hair  and 
whiskers  to  be  cut  off,  and  caused  him  to  be  de- 
prived of  his  clothes  and  to  wear  a  prison  dress,  and 
to  pick  oakum,  and  to  be  treated  as  a  common  felon. 

It  appeared  that  an  order  of  justices  had  been 
made^  upoosthe  pit.  under  the  provisions  of  sect.  7  of 
48  EHiz.  c.  2,  for  the  payment  of  three  shillings  per 
week  towards  the  support  of  his  mother,  and  that 
these  payments  having  got  in  arrear  for  nine  months, 
a  warrant  of  distress  was  on  the  18th  Jan.  last  issued 
to  levy  upon  his  goods  the  sum  of  9L,  being  twenty 
shillings  a  month  for  nine  months.  On  the  27th  of 
the  same  month  he  was  adjudicated  a  bankrupt  in 
the  County  Court,  and  obtained  his  protection. 
There  being  no  goods  upon  which  to  execute  the 
warrant  of  distress,  a  wari^nt  of  commitment  for  one 
month,  unless  the  amount  should  be  sooner  paid, 
was  issued  on  the  31st;  and  on  the'  Ist  Feb.  he  was 
arrested  upon  it,  and  handed  over  to  the  custody  of 
the  deft.,  by  whom  he  was  treated  as  an  ordinary 
criminal  prisoner,  and  subjected  to  the  usual  discipline 
and  rules.  Fgr  this  detention  and  usage  he  brought 
the  present  action,  upon  the  ground  that  the  9/.  for 
which  he  was  committed  was  a  debt  with  reference 
to  which  his  protection  was  operative,  and  that  at 
all  events  he  ought  not  to  have  been  treated  as  a 
criminal  prisoner.  At  the  trial  before  Mellor,  J., 
the  learned  judge  nonsuited  the  pit.,  giving  him 
leave,  however,  to  move  to  enter  a  verdict  for  15i 
for  three  days'  penalties,  or  for  one-fourth  for  excess, 
the  jury  having  found  that  sum  conditionally. 

By  sect.  7  of  the  43  Eliz.  c.  2  it  is  enacted 

ThatthefMh6rftndgraQdfaCher,aii(lmoth6raQdgr»iidmottaer, 
and  the  children  o!  every  poor,  old,  blind,  Ume,  and  impotent 
perwMi,  or  other  poor  person  not  able  to  work,  being  of  saffi- 
dent  ability,  shalJ,  ftt  their  own  ohargee,  relieve  and  maintain 
every  v^ch  poor  person,  in  that  manner  and  according  to  that 
rate  as  by  the  Justices  of  the  peace  of  that  county  where  such 
tnffldent  persons  dwell,  or  the  greater  number  of  them  at 
their  general  quarter  sessions,  shall  be  assessed,  upon  pain 
that  every  one  of  them  shall  forfeit  20i.  for  every  month  which 
they  shall  faU  therehi. 

By  sect.  1 13  of  the  12  &  13  Vict.  c.  106  (B.  L.  C.  A.) 
it  is  enacted 

That  if  any  baokmpt  shall  be  arrested  for  debt,  or  on  any 
escape  warrant  in  coming  to  surrender,  or  shall  after  his 
surrender  and  while  protected  by  order  of  the  court  be  so 
arrested,  he  shall,  on  producing  such  prcteciiou  to  the  officer 
who  shall  arrest  him,  and  givLug  such  officer  a  copy  thereof, 
be  immediately  discharged;  and  if  any  officer  shall  detain  any 
such  bankrupt  after  he  shall  have  shown  such  protection  to 
him,  except  for  so  long  as  shall  be  necessary  for  obtaining  a 
copy  of  the  same,  such  officer  shall  forfeit  to  such  bankrupt 
for  his  own  use  the  sum  of  &L  for  every  day  he  shall  detain 
Booh  bankrupt,  to  be  rscoversd  by  action  of  debt  in  any  court 
of  record  at  Westminster,  in  the  name  of  such  bankrupt,  with 
ftill  costs  of  suit 

By  the  28  &  29  Vict.  c.  126,  s.  4  (Prisons  Act),  it 
is  enacted  that  the  words 

Ortminal  primmer  shall  mean  any  prisoner  charged  with  or 
oonvioted  of  a  crime. 

By  sect.  67  it  is  enacted  that  i 

In  every  prison  to  which  this  Act  applies  prisoners  convicted 
of  misdemeanor  and  not  sentenced  to  hard  labour  shall  he 
divided  into  at  least  two  diviaionB,  one  of  which  shall.be  oallMl 
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the  first  division  ....  and  a  misdemeanant  of  the  first 
division  shall  not  be  treated  as  a  criminal  prisoner  within  the 
meaning  of  this  Act 

1    By  the  29th  rule  of  the  Act  it  is  enacted  that  the 
hair  of  male  criminal  prisoners  shall  not  be  cut 
closer  than  may  be  necessary  for  purposes  of  health 
and  cleanliness. 
A  rule  nisi  having  been  obtained, 

Hdlkar  showed  cause,  and  contended,  first,  that 
the  pit's  certificate  did  not  protect  him,  for  that  he 
was  committed  to  prison  for  an  offence  in  not  obeying 
the  order  of  justices.  [Mbllob,  J. — ^There  are  the 
words  "  pain  "  and  ^^  forfeit."]  He  may  be  indicted 
for  disobeying  the  order :  (R,  v.  Robinson^  2  Burr. 
799.)  The  commitment  was  a  punishment  for  non- 
payment of  the  sum  ordered.  There  was  no  debt ; 
nothing  could  have  been  proved  under  the  bank- 
ruptcy; nor  was  the  pit.  discharged  from  the 
order  by  his  bankruptcy.  Secondly,  that,  having 
been  committed  for  an  offence,  he  was  properly 
treated  as  a  *'  criminal  prisoner ;"  and  that  there 
was  no  excess,  as  he  was  treated  like  other  criminal 
prisoners,  and  his  hair  and  whiskers  were  cut  as 
necessary  for'purposes  of  health  and  cleanliness. 

WiUiams^  in  support  of  the  rule,  argued,  first, 
that  the  commitment  was  for  a  debt,  and  not  for  an 
offence ;  that  on  payment  of  the  9^  he  would  have 
been  entitled  to  his  release ;  that  he  was  committed 
only  because  he  had  failed  to  pay  certain  sums  of 
money  ordered  to  be  paid  by  him ;  that  it  was  not 
the  less  a  debt  because  it  could  not  be  proved  under 
the  bankruptcy ;  and  that  the  fact  that  an  indict- 
ment would  lie  for  disobedience  to  the  order  was  no 
test  of  its  being  a  criminal  matter,  as  an  indictment 
was  the  usual  process  by  which  formerly  orders  of 
justices  were  enforced:  (A  v.  Boys,  cited  in  2  Burr. 
802,  805.)  Secondly,  that  he  ought  not  to  have  been 
treated  as  a  criminal  prisoner,  and  that  cutting  off 
his  hair  and  whiskers  was  an  excess,  as  not  being 
necessary  for  purposes  of  health  and  cleanliness.  He 
cited  also 

720  Egginton,  2  El.  ft  Bl.  717; 

Jjees  V.  Newton,  L.  Rep.  1,  0.  P.,  658 ; 

720  Matters,  33  L.  J.  146,  Q.  B.;  9  L.  T.  Bep.  N.  S. 
788; 

Reo,  V.  The  Keeper  of  Coldbath  Fields  Prison,  6 
o,  flc  S*  891. 

Blaokbubn,  J. — The  first  question  which  arises 
is  under  the  B.  A.  1849,  which  enacts  *^  that  if  any 
bankrupt  shall  be  arrested  for  debt  while  protected 
by  order  of  the  court,  he  shall,  on  producing  such 
protection  to  the  officer  who  shall  arrest  him,  be 
immediately  discharged  ;  and  if  any  officer  shall 
detain  any  such  bankrupt  after  he  shall  have  shown 
such  protection  to  him,  except  for  so  long  as  shall 
be  necessary  for  obtaining  a  copy  of  the  same,  such 
officer  shall  forfeit  the  sum  of  bL  for  every  day  he 
shall  detain  such  bankrupt.*'  Now,  the  question  is, 
whether  or  not  the  pit.,  who  was  detained  three 
days  by  the  deft.,  was,  during  that  time,  protected 
from  arrest  under  his  bankruptcy.  That  depends 
upon  what  was  the  nature  of  the  process.  Now,  it 
must  be  observed  that  sect.  113  of  the  12  &  13  Vict, 
c.  106  refers  to  the  112th  section, 'which  provides 
that  a  bankrupt  shall  not  be  released  from  custody 
where  he  is  in  prison  by  reason  of  any  prosecution 
against  him  by  reason  of  an  offence.  The  bank- 
rupt is  to  be  free  whilst  coming  to  surrender,  and 
afterwards  for  such  time  as  the  court  shaU  give  him 
and  if  in  custody  upon  a  prosecution  for  an  offence, 
then  he  is  not  to  be  discharged ;  and  this  is  the  same 
provision  as  is  to  be  found  in  former  Bankruptcy 
Acts  (see  Darby  v.  Baughan,  5  T.  H.  209),  and  the 
object  was  to  give  to  the  bankrupt  the  same  protec- 
tion as  to  a  witness  coming  to  a  court.  But  it  has 
been  very  plausibly  argued  that  this  protection 
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is  not  only  in  respect  of  debts  which  can 
be  proved,  but  with  reference  to  claims  for  money  of 
a  civil  nature.  Certainly,  if  the  process  here  was 
of  a  civil  nature,  the  pit  ought  to  have  been  dis- 
charged ;  but  if  the  process  was  of  a  criminal  charac- 
ter, he  was  properly  arrested,  and  subject  to  be 
treated  as  a  criminal.  Then  what  was  the  nature  of 
the  process  ?  If  the  original  claim  was  a  civil  debt, 
it  matters  not  what  was  the  nature  of  the  subsequent 
process,  as  was  illustrated  in  the  case  of  a  poor-rate 
—there  there  could  be  no  crime  in  not  paying  it. 
Here  it  was  not  disputed  by  Mr.  Williams  that  where 
there  is  a  crime  committed  and  a  money  penalty  is 
inflicted  it  is  a  criminal  proceeding,  such  as  a 
penalty  for  poaching ;  and  in  such  a  case,  if  a  bank- 
rupt was  going  to  surrender,  he  would  not  be  privi- 
leged. Then  under  which  head  does  the  present 
case  fall  ?  The  pit.  was  the  son  of  an  impotent 
mother,  and  there  was  a  moral  duty  of  imperfect 
obligation  to  support  her.  flThere  was  no  common 
law  duty,  but  the  statute  of  Elisabeth  steps  in  and 
says  that,  being  of  sufficient  aWUty,  he  shall  relieve 
and  maintain  her,  and  a  penalty  is  incun^  for  each 
month  that  he  fails  to  do  so.  Mr.  Williams's  argu- 
ment is  that  this  only  amounts  to  a  declaration  by 
the  parties  of  what  sum  of  money  the  party  is  to  pay 
to  the  overseers  for  the  reUef  of  the  pauper. 
This  payment  to  the  overseers  is  perhaps  the 
practice,  but  it  is  quite  clear  that  it  is  not 
absolutely  necessary  that  it  should  be  a  money 
payment,  for  the  son  might  take  his  mother 
home  to  his  own  house  and  so  maintain  her.  The 
mere  fact  that  an  indictment  will  lie  certainly  does 
not  show  that  it  is  a  criminal  matter ;  for  an  indict- 
ment  will  lie,  as  has  been  shown,  for  the  nonpayment 
of  the  costs  of  an  appeal.  But  here  the  wrong  that 
IB  TOmmitted  is,  that  during  the  month  a  person  of 
sufficient  abiHty  neglects  to  support  his  parent;  and 
that  I  conceive  is  in  the  nature  of  a  crime,  and  not 
of  a  debt.  It  was  a  moral  duty  before,  and  the 
statute  made  it  a  legal  duty,  and,  I  think,  therefore, 
that  the  process  against  him  was  criminal  process. 
No  doubt  he  could  have  put  an  end  to  his  imprison- 
ment by  paying  the  amount ;  but  that  is  the  case  in 
every  instance  where  a  party  is  commttted  to  prison 
for  nonpayment  of  a  penalty.  For  these  reasons, 
the  pit.  fails  to  support  a  right  to  the  6L  penalty 
i^Brainst  the  deft. ;  and  for  the  same  reasons,  Ithink, 
ttiere  is  no  ground  for  any  claim  for  damages  for 
being  treated  as  a  criminal,  or  for  any  ezcessT 

Mbllob,  J.— I  am  of  the  same  opinion.     Cer- 
tainly   the.  argument  of  Mr.    Williams    at  first 
mduced  me  to  pause,  when  he  displaced  the  argu- 
ment that  an  indictment  lying  for  the  non-payment 
shows  It  to  be  a  criminal  offence.    But  I  think  the 
VCTy  nature  of  the  case  shows  that  he  was  in  cus- 
tody for  a  criminal  matter.    He  is  to  undergo  a 
punishment  of  a  month's  imprisonment  for  the  non- 
performance of  a  moral  and  legal  obligation,  and  it 
is  not  an  imprisonment  at  all  analogous  to  that  for 
non-payment  of  poor-rates,  or  for  a  contempt  for 
non-payment  of  money  ordered  by  the  Court  of  Ch 
We  are  quite  warranted  in  holding  that  this  was  an 
offence,  and  not  a  mere  obligation  to  pay  money. 
As  regards  the  point  that  there  was  excess  in  cuttinff 
off  the  pit.  8  hair  and  whiskers,  it  is  quite  true  that 
with  reference  to  a  single  individual  it  might  not 
be  necessary  to  do  so  for  the  sake  of  health  and 
cleanliness ;    but  the  case  may   be  very  different 
where  a  numlwr  of  persons  are  congregated  together 
in  a  gaol ;  and  as  he  was  only  treated  as  were  all  the 
other  prisoners,  and  in  accordance  with  the  general 
practice,  I  think  there  is  no  legal  cause  of  com- 
plaint upon  that  ground. 

Jivle  discharged,  (a) 


June  12  and  28,  1867. 

Rbo.  v.  Thk  Ibhabitaiitb  of  Shbbwood. 

Poor-rate — Tithe  commutation  rent-charge-^StipeMd  of 
curate^Deductions-^  (T  7  WUL  4,  c.  96,  «.  1. 

The  owner  of  a  tithe  commutation  rent-charge  in  the 
assessment  thereof  to  the  poor-raU  is  entitled  to  no 
deduction  in  respect  of  the  ^alcay  paid  by  him  to  a 
curate,  although  the  appointment  of  the  curate  beneees- 
sary  and  unavoidable* 

So  held  upon  the  authority  of  The  Mersey  Docks  and 
Harbour  Board  Trustees  v.  Cameron,  11  H.  of  L. 
Cos.  483,  aiu/ot>srru/%  Goodchildv.  The  Hackney 
Trustees,  &c,  EIL  BL  ^  EU,  1. 

This  was  a  case  stated  by  the  Devonshire  Court 
of  Quarter  Sessions  upon  an  appeal  by  the  Rev.  J. 
C.  Carwithen  claiming  deductions  in  the  assessment 
to  the  poor-rate  of  the  tithe  commutation  rent-diarges 
of  the  parishes  of  Chivelston,  Sherford,  and  Stoken- 
ham,  of  which  he  is  the  vicar  under  one  induction, 
in  respect  of  the  stipends  paid  by  him  to  the  curates 
of  the  two  first-mentioned  parishes. 

The  facts  and  arguments  sufficiently  appear  in  the 
judgment  of  the  Court. 

The  SoHdtor- General  (Sir  J.  B.  KarsUke)  and 
Lopes  for  the  app. 

MeUishj  Q.  C,  G.  Taykr,  and  McKeOar  for  the 
resps. 

The  following  authorities  and  statutes  were  cited : 
GoodchUd  V.  TheBadbteu  Trustees,  £11.  Bl.  ft  £11. 1; 
Bex  V.  JaddreO,  1  B.  A  A.  408; 
J^  V.  Cqpc^  12  A.  A  £.; 
WiUiams  v.  The  Churchwmxkns,  dxi.,  of  Llangeimseu, 

IB.  A  8.  699; 
Wheeler  v.  The  Churchward&u,  rfc-  of  Btermington, 
1B.&8.  709;  »  v   t   ^  ^r-^ 

The  Overseers  of  Soriven  wftft  Tentergate  v.  Fawoett, 

8  B.  4  8.  797, 
^a-9ey  Docks  and  Barbour  Board  Trustees  Y.  Oamerom^ 

llH.of  L.  Om.648; 
Reg.  V  Groves,  2  £.  &  £.  798; 
Lawrence  v.  The  Churchwardens,  Aj:,  if  ToOeskmU 

irfiw*<«,  2  B.  A  8.  688 ; 
1  A  2  Vict  c.  106,8.80; 
6  A  7  Will.  4^  c  96i  s.  1. 

The  judgment  of  the  court  was  now  rJu'^e  28) 
deuvered  by 

Mbllor,  J.— In  this  caso  it  appeared  from    ^^ 
special  case  stated  by  the  Court  of  Quarter  SessioL  '*» 
that  the  Rev.  John  Charles  Carwithen  appealei^ 
against  three  several  rates  for  the  relief  of  the  poor 
of  the  parishes  of  Chivelston,  Sherford,  and  Stoken- 
ham  in  the  county  of  Devon,  under  the  foUowmg 
circumstances.    He  is  the  vicar  of  the  three  parishes 
under  one  induction  to  the  parish  of  Stokenham, 
which  carried  with  it  the  two  other  parishes  of 
Chivelston    and    Sherford.      It    is    therefore   one. 
benefice  composed  of  three  parishes.    In  each  case- 
the  tithes  have  been  commuted,  and  the  app.  is  ratedi 
in  each  parish  in  respect  of  his  vicarial  reut-charge,, 
VIZ.,  in  Chivelston  at  the  rateable  value  of  141^  ia, 
Sherford  of   147/.  8«.,  and  in  Stokenham  of  304i 
The  app.  receives  the  vicarial  tithe  rent-charge  for  ■ 
the  three  parishes  as  well  as  the  other  profiu  arising- 
m  the  same.     For  the  parish  of  Chivelston  he- 
appoints  a  curate,  who  resides  in  the  parish  and  is. 
beneficed  by  the  bishop,  and  receives  from  the  app. 
a  stipend  of  S5L  per  annum  for  discharging  the  ■ 
ecclesiastical  duties  in  that  parish.    In  Sherford  the 
like  airangement  subsists,  and  the  curate  receiTei 
from  the  app.  a  stipend  of  80L  per  annum.    The- 
app.  himself  performs  the  duty  in  the  parish  of 
Stokenham.    No  deduction  was  made  in  nSog  tbe 
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app.  as  the  occupier  of  the  three  tithe  rent-charges, 
in  respect  of  the  stipends  of  85/.  and  80^  paid  to  the 
curates  of  the  parishes  of  Chiyelston  and  Sherford. 
The  app.  claimed  to  have  deducted    from   the 
several  rates  made  in  the  three  parishes  for  the  relief 
of  the  poor  the  amount  of  such  stipend,  and  on 
the   hearing  of  the  appeal  the  Court  of  Quarter 
Sessions  considered  that  the  app.  was  entitled  to 
such  deduction,  and  ordered  the  several  rates  to  he 
amended  hy  reducing  the  sum  in  Chivelston   to 
9BI  6b.  7d. ;  in   Sherford  to  101/.  16«.  4d ;  and  in 
Stokenham  to  209/.  17s.  7d.    This  mode  of  deiding 
with  the  deductions  by  apportioning  it  in  the  three 
parishes,  was- not  objected  to  at  the  quarter  sessions 
or  before  us,  but  the  Court  of  Quarter  Sessions 
granted  a  case  for  the  opinion  of  this  court,  whether 
the  app.  is  entitled  to  be  allowed,  in  ascertaining  the 
rateable  ralne  of  the  tithe  rentcharges  of  the  several 
parishes,  a  reduction  in  respect  of  the  stipend  so 
paid  by  him  to  the  curates  of  Chivelston  and  Sher- 
ford.   It  was  not  denied  by  Mr.  Mellish,  on  behalf 
of  the  parish  officers,  that  but  for  the  judgment  of 
the  H.  of  L.  in  the  recent  cases  of  Jojies  v.  The 
Mersey  Dock  and  Barbour  Board,   and  The  Mersey 
Dock  and  Harbour  Board  v  Cameron  and  others,  the 
present  case  has  been  determined  by  the  judgment 
of  this  court  in  Croodchild  v.  The  Hackney  Trustees, 
unless  we  could  have  been  induced  to  reconsider  the 
grounds  of  that  decision,  and  it  is  no  doubt  true 
that  the  case  in  question  has  not  been  followed  in 
subsequent .  cases    without   some    hesitation.     In 
WiUiama  v.   The  Overseers  of  Uangeinwen,  Black- 
bum,  J.,  although  feeling  bound  by  it  as  a  justice 
of  this  court,  expressed  considerable  doubt  whether 
it  had  been  rightly  decided ;  and  in  the  subsequent 
case  of  Wheeler  and  The  Overseers   of  Birmingham, 
Cockburn,  C.  J.  said  that  the  principle  of  that  deci- 
Mon  ought  not  to  be  extended ;  and  Blackburn,  J.,  in 
^he  same  case,  said  it  was  not  to  be  followed  except 
where  the  facts  were  the  suuic.    It  was,  however, 
again  admitted  to  be  binding   upon  this  court  in 
the  case  of  the  Overseers  of  Sctiven  with  Tentergate 
V.  Fawcett.    Under  such  circumstances,  although  we 
might  have  thought  that  the  case  of  Goodchilds. 
The  Hackney  Trustees  had  not  been  based  on  a  sound 
application  of  the  law  of  rating,  we  should  have 
thought  it  unwise  to  depart  from  it  after  it  had  been 
followed  in  so  many  subsequent  cases.    Since  then, 
however,  the  case  of  the  Mersey  Docks  and  Harbour 
Board  Trustees  v.  Cameron  has  been  decided  by  the 
H.  of  L.,  which,  as  it  appears  to  us  has  not  only  set 
us   free  from  the  authority  of    Goodchild  v.   l^he 
Hackney  Trustees,  but  has  in  effect  overruled  it,  by 
placing  the  law  of  rating  property  to  the  poor-rate 
on  principles  entirely  inconsistent  with  it.    In  that 
case  Lord  Cranworth  said  :  "  I  can  discover  nothing 
either  in  the  words  or  the  spirit  of  the  Act  exempt- 
ing from  liability  the  occupiers  of  valuable  property 
merely  because  the  profits  of  the  occupation  are 
not  to  be  enjoyed  by  them,  or  by  any  one  on  whose 
behoof  he  is  occupying,  but  are  to  be  devoted  to  the 
benefit  of  the  public.*'    The  L.  C,  in  the  same  case, 
after  referring  to  the  Parochial  Assessment  Act 
(6  &  7  Will.  4,  c.  96),  said  :  "  On  principle,  it  is  by 
no  means  necessary  that  the  occupation  should  be 
beneficial  to  the  occupier.    It  is  sufficient  if  the 
property  be  capable  of  yielding  a  clear  rent  over 
and   above  the  necessary  outgoings.'*     Now  the 
necessary  outgoings  are    specially  stated    in  the 
statute  to  be  the  probable  average  annual  cost  of 
repair,    insurance,    and   other   expenses,   if   any, 
necessary  to  maintain  the  property  in  a  state  to 
command  such  rent.  Lord  Chelmsford  said :  ^^Primd 
facie,  therefore,    the  liability  to  the    rate  would 
seem  to  attach  upon  every  occupation  from  which 
benefit  is  derived,  and  no  occupier  can  claim  ex- 
emption unless  he  can  find  it  in  the  Act  itself,  or  it 
arises  from  some  principle  of  law  applicable  to  all 


cases."    The  only  ground  upon  which  the  Goodchild 
iv.  The  Hackney  Trustees  could  be  supported  was  that 
tthe  incumbent  was  forced  to  employ  a  curate  to 
assist  him  in  the  performance  of  the  spiritual  duties 
of  his  office,  for  which  assistance  he  had  to  pay  out 
of  the  proceeds  of  the  subject  matter  in  respect  of 
iwhich  he  was  rated,  and  so  the  occupation  by  him 
of    the   rentcharge  was  rendered   pro    tanto    less 
beneficial.    That  ground  is  really  overruled  by  the 
late  decision  in  the  H.  of  L.,  and  we  must  deal  with 
the  present  case,  therefore,  on  the  construction  of 
the  statute  of  Elizabeth    as    established  by  that 
decision.    If  the  income  of  the  incumbent,  instead 
of  being  a   rentcharge,  were  derived  from  tithes 
actually  let.  such  tithes  would  now  be  rateable  in 
the  hands  of  a  tenant,  subject  only  to  such  deduc- 
tions, if  any,  as  were  necessary  to  maintain  the 
property  in  such  a  state  as  to  command  such  rent ; 
that  is,  the  rent  which  a  hypothetical  tenant  would 
have  given  in  order  to  be  allowed  to  take  the  tithes. 
If  the  Income  were  derived  from  the  occupation  of 
the  glebe,  it  would  have  been  rateable  at  such  rent 
as  the  hypothetical  tenant  would  have  given  after 
making  such  deductions  as  would  be  necessary  to 
maintain  the  property  in  a  state  to  command  such 
rent.    In  neither  case  could  the  consideration  of  the 
stipend  payable  to  the  curate  have  entered  into  the 
deductions   to   be    made    according  to    the    rule 
established  by  the  H.  of  L.    Upon  what  principle, 
then,  can  it  be  now  contended  that  in  case  of  a  tithe- 
rentcharge,  where  the  problem  of  what  the  hypothe- 
tical tenant  would  give    for    the    occupation    of 
it  has   already  been    solved    by    the   calculation 
upon  which  t&e  commutation  was  based,  that  the 
deduction    in   respect    of    the   stipends    of   the 
curates    should    be    made.      Then    it    must    be 
conceded  that  it  could  not  be  done  in  either  of  the 
cases  above  suggested  of  tithes  actually  taken  or  of 
glebe  actually  occupied.     Goodchild  v.  The  Hackney  ' 
Trustees  decided  that  no  deduction  could  be  made 
where  the  incumbent  himself  discharged  the  eccle- 
siastical duties,  and  there  seems  no  reason  why  the 
poor-rate  in  the  other  parishes  is  to  be  diminished 
because  the  present  incumbent   is    compelled   to 
employ  a  curate  in  those  parishes  to  perform  the 
duties  which  he  himself  performs  in  Stokenham. 
The  subject>matter  of  the  occupation  which  is  rated 
is  the  amount  of  the  tithe-rentcharge.   That  amount 
is  not  made  more  or  less  by  the  services  of  the  vicar 
or  the  curate.    The  hypothetical  tenant  would  give 
the  same  price  for  the  occupation  of  the  rentcharge, 
whether  the  services  in  the  several  parishes  were 
performed  by  the  vicar  or  the  curates,  or  were  left 
wholly  unperformed;  and   so  in   the  case  of   an 
income  from  glebe,  or  any  tithes,  the  occupation 
value   of   either  would    in  no  case  depend  upon 
whether  the  services  were  performed  by  the  incum- 
bent or  by  the  curate,  or  were  not  performed.    The 
fallacy  of   the  argument  on   behalf  of  the  resp. 
consists  in  confounding  the  rateable  value  of  the 
poor-rate  with  the  remunerative  value  of  the  income. 
We  therefore  answer  the  question  proposed  to  us 
by  the  Court  of  Quarter  Sessions  in  the  negative, 
and  the  order  of  sessions  must  be  quashed. 

Judgment  for  the  resps. 
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0OX7BT    OF   COMMON   PLEAS, 

B«ported  by  W.  Gjubam  and  M.  W.  MoKbllab,  Btqn., 
fiantiten-«fi-Law. 

Jan.  17,  21,  24,  and  May  18,  1B67. 

Millb  v.  Thb  Matob,  Aldbbxbk,  and  Bubobisbb 

OF  Colghbbtbb. 

Outom — Oyster  fishery — Licence  to  fish — Beasonahh 
fu — Profit  a  prendre, 

A  custom  to  claim  a  licence  to  fish  on  payment  of  a  fee  is 
bad,  because  it  admits  that  the  claimant  cannot  law- 
ful^ fish  without  the  leave  of  the  owner  of  the  fishery^ 
ana  that  the  enjoyment  is  at  the  will  of  the  owner,  and 
not  as  of  right. 

Semble,  that  a  custom  to  take  a  profit  a  prendre  on  pay- 
ment of  a  reasonable  fee  is  not  necessarily  bad  or 
unreasonable,  because  the  fee  is  not  fixed.  Bryant  v. 
Foot,  L.  Eep.,  2  Q.  JB.,  161 ;  ante,  p.  55 ;  and  Law- 
rence V.  Hitch,  L.  Rep.  2,  Q.  B,,  184,  commented  an. 

This  action  was  brought  to  trj  the  right  of  certain 
dredgermen  to  fish  for  oysters  in  tibe  river  Colne,  on 
payment  of  a  fee  of  2/.  2^.  to  the  corporation  of 
Colchester. 

The  first  count  of  the  declaration  set  out  the  sub- 
stance of  an  Act  passed  in  the  81  Geo.  2,  entitled, 
'*  An  Act  for  regulating,  governing,  preserving,  and 
improving  the  oyster  fishery  in  the  river  C^ine/' 
and  the  re-incorporation  of  the  borough  by  George  IIL 
by  letters  patent,  bearing  date  8rd  Sept.,  8  Geo.  8, 
whereby  the  oyster  fishery  became  vested  in  the 
corporatiim.  It  then  set  out  the  alteration  in  the 
name  of  the  corporation  after  the  passing  of  the 
Municipal  Corporations  Act,  and  alleged  that  since 
the  time  of  the  re-incorporation  the  corporation  had 
been  accustomed  to  hold  admiralty  courts,  as  in  the 
said  Act  mentioned,  and  to  appoint  a  water  Serjeant 
or  bailiff,  and  to  grant  licences  to  such  oyster 
dredgermen  as  have  applied  for  the  same  under  the 
usual  and  accustomed  payments  and  fees,  and  in 
such  manner  as  the  corporation  had  before  such 
Act  been  used  to  grant  such  licences.  It  then 
alleged  that  the  pit.  was  an  oyster  dredgerman, 
duly  qualified  to  apply  for  and  have  such  licence, 
that  he  applied  at  a  court  duly  held  for  the  purpose, 
and  tendered  the  usual  and  accustomed  fee,  yet  the 
defts.  refused  to  grant  a  licence. 

The  second  count  repeated  the  first  count,  and 
claimed  a  mandamus  commanding  the  defts.  to  hold 
a  court  and  grant  the  pit.  a  licence. 

The  third  count  alleged  that  the  defts.  and  their 
predecessors  have  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  been  seised,  as  of 
fee,  in  the  oyster-fishery  in  the  river  Colne,  and  the 
said  fishery  has  been  under  the  government  of  the 
defts.  and  their  predecessors ;  that  during  the  time 
aforesaid  there  have  always  been  within  the  said 
borough  and  certain  parishes  adjoining  the  river 
(naming  them)  divers  oyster  dredgermen  using  the 
craft  and  occupation  of  oyster  dredging,  and  that 
from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  hath  been  and  is  an  ancient  and 
laudable  custom  used  within  the  said  borough  and 
the  said  parishes,  that  the  defts.  and  their  prede- 
cessors have  of  right  in  every  year  holden  courts, 
and  at  such  courts  granted  a  license  to  dredge 
oysters  in  the  said  fishery  for  the  ensuing  oyster 
season  according  to  the  rules  and  orders  from  time 
to  time  made  by  the  defts.  and  their  predecessors 
for  the  government  and  regulation  of  the  said 
tishery,  to  every  such  oyster  dredger  inhabiting  the 
said  borough  or  any  of  the  said  parishes  who  had 
served  an  apprenticeship  of  seven  years  to  any  other 
oyBter  dredger  so  licensed,  and  who  hath  applied  for 
the  said  licence  upon  payment  to  the  defts.  and 
their  predeoeators  of  a  reasonable  fee  for  every  such 


licence;  and  that  every  such  oyster  dredger  bo 
qualified  as  aforesaid  hath  of  right  been  used  to 
demand,  and  have  the  same,  of  the  defts.  and  their 
predecessors  upon  payment  of  such  reasonable  fee 
as  aforesaid.  It  then  alleged  that  the  pit.  wab  a 
qualified  dredger ;  that  at  a  court  held  by  the  def  ta. 
he  applied  for  and  demanded  a  licence,  and  tendered 
a  reasonable  fee,  and  p^ormed  all  conditions 
precedent,  yet  the  defts.  noade  default  and  refused 
to  grant  such  licence  to  the  pit. 

The  defts.  pleaded  not  guilty,  and  traversed  the 
material  allegations  in  &e  several  counts,  and 
demurred  to  all  the  counts  respectively. 

At  the  trial  before  Bramwell,  B.  at  the  Chdma- 
ford  Spring  Assizes  1865,  a  verdict  was  entered  for 
the  pit.  subject  to  a  special  case. 

The  case  set  out  the  facts  and  documents  at  great 
length,  but  in  the  view  taken  by  the  court,  it  is  only 
necessary  to  give  an  outline  of  them. 

The  pit.  is  an  oyster  dredger  residing  at  Brightling- 
sea,  one  of  the  parishes  mentioned  in  the  declaration, 
and  the  defts.. are,  and  they  and  their  predeces- 
sors have  been,  from  time  immemorial  owners 
of  the  Colchester  oyster  fishery,  whic^  extends  from 
North  Bridge  in  Colchester  to  Westnesse  on  die 
coast  of  Essex.  The  case  set  out  a  charter  of 
Ric.  1.,  reciting  two  charters  of  87  Hen.  8,  and 
86  Edw.  8,  and  granting  and  confirming  to  the 
burgesses  of  Colchester  their  fishery.  It  next  set 
out  a  charter  of  Car.  1.  in  1686,  granting  to  the 
corporation  cognizance  of  pleas  of  debt  and  tres- 
passes in  the  borough  and  precincts  belonging  to  the 
jurisdiction  of  the  admiral  of  England,  with  power 
to  hold  courts.  The  earliest  admiralty  court  in  the 
borough  of  which  any  entry  can  be  found,  was  held 
on  the  12th  Sept.  1644,  a  which  a  jury  of  dredger- 
men was  empanelled,  and  several  persons  were  fined 
for  taking  oysters  without  a  licence.  There  are, 
however,  entries  of  persons  having  been  fined  by  tiie 
law  hundred  courts  from  the  years  1807  to  1526. 
There  are  no  entries  of  payments  for  licences  before 
the  9  Eliz.  Previous  to  the  81  Geo.  2,  the  mayor  and 
aldermen  were  ousted  of  their  offices  by  writs  of  quo 
warranto,  so  that  the  corporation  was  dissolved. 
The  Act  of  81  Geo.  2,  referred  to  in  the  first  count 
of  the  declaration  regulated  the  fishery  during  this 
period.  In  the  8  Geo.  8,  the  borough  was  reincor- 
porated by  letters  patent,  which  ratified,  confirmed, 
and  restored  to  the  corporation  all  fisheries,  fishings, 
waters,  conservancy  of  waters,  and  all  authorities, 
liberties,  privileges,  rights,  and  jurisdictions,  which 
the  free  burgesses  then  or  theretofore  had  used  or 
enjoyed. 

The  case  then  set  out,  amongst  others,  the  follow- 
ing documents:  a  book  of  the  corporation  dated 
9  Eliz.  ri567),  containing  ordinances  made  by  the 
bailiff,  aldermen,  and  common  council,  by  which  it 
is  provided,  that  no  person  should  dr^ge  for  oysters 
without  licence  from  the  bailiff  of  Uie  town,  and  that 
every  person  who  woidd  dredge  should  yearly  come 
before  the  bailiff  and  require  to  be  admitted  to 
dredge,  and  on  being  admitted,  should  be  entered  as 
licensed  to  dredge  for  a  year. 

Extracts  from  the  Admiralty  Court  books,  from 

Sept.,  1656.    The  entry  of  the  27th  April,  1709,  was 

the  earliest  instance  of   the  sum  of  10s.  or  any 

other  sum  being  fixed  as  a  fee  for  a  lioenoe.    The 

entry  was  as  follows : 

Item  'tis  agreed  that  UcenBee  for  this  year  shall  be  for  lOi 
a  dredge,  to  be  takeu  at  the  Moot-hall,  in  OolchAater,  on  Moo 
day  the  11th  July  next,  one  o'clock  afternoon,  none  to  be 
licensed  after  that  time  but  at  20i.  a  dredge,  and  whoeoenr 
works  with  more  dredges  tban  licensed  for,  to  pay  two  gninesa 
for  each  dredge. 

A  list  of  licensed  dredgermen  for  the  year  1740, 
by  which  it  appears  that  a  sum  of  10s.  and  a  fee  of 
6£^  to  the  town  clerk  was  charged  for  each  license 
for  one  dredge,  execept  to  two  poor  dredgers  who 
got  their  licence  for  nothing. 
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A  nmilar  list  for  1748,  by  which  it  appears  that 
all  paid  the  same  fee. 

Rules  made  by  justioes  of  the  county,  pursuant  to 
the  Act  of  81  Geo.  2,  by  which  it  was  ordered  that 
no  person  should  take  more  than  five  bushels  to  a 
dredge  in  a  day,  and  that  no  person  who  had  not 
been  apprenticed  to  a  dredger  for  seren  years  should 
have  a  licence. 

Minutes  of  a  conservancy  court,  held  in  Aug. 
1764,  by  which  it  appears  that  sixty-nine  persons 
were  licensed  to  dredge  at  lOs.  a  dredge. 

Colne  fishery  rules,  as  altered  in  1766,  under  the 
hand  and  seal  of  the  mayor,  by  which  10«.  a  dredge 
was  to  be  charged  for  a  licence. 

Entries  in  the  Colne  Fishery  Book  from  1788  to 
1809,  by  which  it  appeared  that  10s.  a  dredge  was 
charged  for  licences,  and  that  most  of  the  dndgers 
took  licences  for  four  dredges. 

Entries  in  the  borough  treasurer's  book,  by  which 
it  appears  that  licences  were  granted  at  lOs,  a  dredge, 
except  that  in  1884  271  licences  for  four  dredges 
each  were  granted  at  1^  15«.  per  licence;  eleven  new 
licences  at  2L  2s,  per  licence ;  and  four  poor  licences 
at  H  6s.  Sd.  per  licence. 

The  assembly  bpok  of  the  corporation  for  21st 
Feb.  1884,  by  which  it  appears  that  the  reduction  in 
the  price  of  the  licences  in  1884  was  made  in  con- 
sequence of  the  badness  of  the  season  and  poor 
quality  of  the  oysters.  Similar  entries  for  1829, 
1880,  1882,  1885,  and  1888. 

Assembly  book  for  Oct.  26,  1807,  reciting  that  it 
was  ordered  and  approved  tliat  the  licensed  dredger- 
men  should  be  formed  into  a  company,  to  be  called 
the  Colne  Fishery  Company,  and  empowered  to 
borrow  money  for  the  improvement  of  the  fishery. 

The  case  then  set  out  the  evidence  of  living  wit- 
nesses and  admissions,  from  which  it  appeared  that 
admiralty  courts  were  held  annually,  presided  over 
by  the  mayor,  assisted  by  one  or  two  of  the  borough 
justices.  That  the  usual  course  of  business  was  to 
issue  a  precept  to  the  water  bailiff  to  summon  a  jury 
of  dredgermen.  The  usual  business  transacted  was 
admitting  persons  to  the  freedom  of  the  fishery,  and 
granting  licenses.  An  apprentice,  when  he  has 
finished  his  term  of  service,  attends  before  the 
court,  the  jury  are  sworn,  and  he  produces  his 
indenture  of  apprenticeship,  and  proves  that  he 
has  served  seven  years,  and  is  twenty-one  years  of 
age ;  and  if  the  jury  find  that  there  is  no  objection 
the  licence  is  granted.  So  far  as  the  memory  of 
the  witnesses  extended  (56  years)  licences  have  been 
granted  invariably  ana  without  question  to  pre- 
viously admitted  dredgermen,  and  only  the  licensed 
dredgermen  resident  in  one  of  the  parishes  are 
eligible  to  take  apprentices.  The  fee  has  been  2L  2s. 
for  four  dredges,  except  in  two  or  three  bad  seasons, 
when  less  has  been  accepted.  The  pit.  had  been 
annually  licensed  for  twenty-two  years  previous  to 
1864,  in  which  vear  he  duly  applied  for  a  licence, 
and  tendered  2l  2s.,  but  the  defts.  refused  to  grant 
it  except  on  payment  of  SL  3s.  There  are  now 
about  ^90  licensed  dredgermen,  who  pay  the  cor- 
poration about  800/1  a  year. 

The  court  was  to  be  at  liberty  to  draw  inferences 
of  fact,  and  to  make  any  amendment. 

The  question  for  the  opinion  of  the  court  was 
whether  the  pit.  was  entitled  to  have  granted  to 
him  a  licence  to  dredge  and  take  oysters  in  the  said 
fishery  upon  payment  of  2L  24.,  either  as  the  usual 
and  accustomed  fee,  or  as  a  reasonable  fee  for  such 
licence. 

«/.  Brawn,  Q.  C.  (C.  Pollock,  Q.  C.  with  him)  for 
the  plaintiff. — ^It  was  held  on  demurrer  to  the  first 
and  second  counts  that  the  81  Qeo.  2,  c.  71  iias  only 
intended  to  apply  to  the  interregnum  during  which 
the  corporation  was  out  on  writs  of  quo  warranto  : 
(MHUr,  The  Ma^,  f^of  CokhuUr,  17  C.B.,N. S., 


686.)  The  questions,  therefore,  now  are :  first,  does 
the  custom  exist  in  point  of  fact,  and  is  it  nuule  out 
by  the  evidence  ?  secondly,  is  it  valid,  in  point  of 
law  ?  As  far  as  living  memory  goes,  the  evidence 
shows  a  custom,  and  there  is  nothing  in  the  docu- 
ments to  negative  it.  Courts  have  been  held  regu- 
larly and  Ucenoes  granted,  juries  composed  of 
dredgermen  have  been  summoned,  and  have  made 
regulations  which  have  been  submitted  to  and 
adopted  by  the  corporation,  and  the  fishery  has  been 
kept  up  at  the  expense  of  the  dredgermen,  with  the 
full  consent  of  the  corporation.  It  is  the  duty  of  a 
judge  to  direct  the  jury  to  find  in  favour  of  a  cus- 
tom if  there  is  no  evidence  against  it : 

Jenkins  v.  Harvey,  1  C.  M.  &  R.  877,  894 ; 

Shephard  v.  Paune,  16  G.  B.,  K.  8. 142. 
[Willks,  J.~  We  are  all  of  opinion  that  if  the 
custom  is  legal  there  is  evidence  of  it,  unless  there 
is  evidence  in  the  documents  to  show  to  the  con- 
trary ;  and  as  to  the  variation  in  the  fee  for  the 
licences,  you  may  say  that  the  variation  is  slight, 
and  that  the  custom  is  to  take  a  reasonable  fee.] 

Duke  ofBeaufoH  v.  Smith,  4  Ex.  471. 

Denman,  Q.  C.  objected  to  the  admission  of  evi- 
dence of  what  took  place  while  the  corporation  was 
dissolved. 

Brown  cited. 

The  Mayor,  ^.  of  Colehester  v.  Setdteny  3  Burr. 
1866;  and 

The  Same  v.  JSrook,  7  Q.  a  839. 
[WiLLEs,  J.— We  will  ti^e  the  evidence,  subject  to 
the  objection.]  He  then  went  through  the  docu- 
ments, and  contended  that  it  must  be  taken  on  the 
evidence  that  a  fee  had  been  paid  from  time  imme- 
morial, and  that  there  was  nothing  in  the  ancient 
documents  to  negative  the  existence  of  the  custom, 
and  thfit  its  existence  in  modern  times  having  been 
proved,  it  was  for  the  defts.  to  negative  it.  Secondly, 
the  custom  is  a  valid  custom.  The  objection  is, 
that  it  is  a  profit  a  prendre,  and  therefore  cannot  be 
claimed  by  custom,  but  that  objection  fails,  as 
here  there  is  a  consideration  which,  though  not  an 
equivalent  now,  was  years  ago. 

Tyaon  v.  Smiih,  9  A.  A  E.  406; 

J&ffere  v.  Brenton,  10  Q.  B.  26. 
These  dredgers  are  as  much  a  definite  body  as  the 
victuallers  in  Tyson  y.  Smith,  or  the  tin  miners  in 
Rogers  v.  Brenion,  and  the  court  need  not  inquire 
into  the  origin  of  the  custom  if  it  could  have  had  a 
legal  origin. 

Lockwood  V.  Wood^  6  Q.  B.  64 ; 

Cocksedge  v.  Faruhaa.  1  Doug.  119 ; 

Cudden  v.  Eastwick,  6  Mod.  124. 
There  may  be  a  custom  to  take  a  reasonable  fee. 

Ltt^Kmm  V.  Crisp^  4  M.  &  W.  320 ; 

Shephard  v.  Payne.  16  C.  B.,  N.  S.,  488 ; 
rWiLLBS,  J.  referred  to  WiUingole  v.  Maitland,  86 
L.  J.  64,  Ch.]  There  is  the  strongest  evidence  that 
the  fee  of  2L  2s.  is  reasonable,  as  it  has  been  taken 
for  150  years,  and  there  is  nothing  to  show  any 
reason  for  increasing  it.  Therefore  it  is  submitted 
that  the  custom  exists  in  fact,  and  is  good  in  law, 
and  whether  it  is  to  take  21. 2s.  or  a  reasonable  fee, 
it  makes  out  the  plt.*s  case. 

Denman,  Q.  C.  (if.  Chambers,  Q.  C,  Twmer,  and 
PhUlrrick  with  him)  for  the  defts.  The  custom  is 
not  shown  to  exist  in  fact,  and  if  it  is  it  is  not  a 
good  custom  in  law.  It  is  precarious  and  permis- 
sive, and  the  rules  made  by  the  defts.  and  their 
predecessors  have  varied  from  time  to  time.  The 
recitals  in  the  Act  of  Geo.  2  are  not  evidence 
against  the  defts.,  as  the  corporation  was  not  in 
existence  at  the  time  the  Act  was  passed : 

2  Tay.  on  Evict,  s.  1478; 

R.  V.  Greene,  6  A.  &  E.  548. 
What  took  place  since  the  Act  is  in  many  respects 
opposed  to  the  practice  before  the  Act.    A  custom 
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must  be  vnreasoiuible  which  allows  poor  dredgsn 
to  dredge  without  payment,  and  a  cnttom  with  so 
many  limitationi  cannot  be  good : 

Selby  ▼.  Robiimn,  2  T.  &  758; 

ThePUoU  ofNwxaMOe  t.  BradUsf,  21 L.  J.  196,  Q.  B. ; 
in  error,  2  £  &  B.  427. 
The  fact  of  granting  the  licence  shows  that  the 
right  is  in  the  corporation  and  not  in  the  dredgers. 
The  custom  is  also  bad  because  a  right  is  claimed 
to  take  AprM  h  prendre. 

Ridph  V.  Ward,  4  E.  *  B.  702, 718,  n. ; 

Umfd  V.  Jone9y  6  C.  B.  81 ; 

Wickham  v.  Bamker,  7  M.  &  W^  68. 
The  decision  in  Rogers  t.  Brenton  turned  on  the 
peculiar  custom  of   Cornwall.    Here  there  is  no 
limit  to  what  might  be  taken  from  the  fishery : 

Constable  y.  Nicholson,  14  G.  B.,  N.  8.,  280 ; 

The  Attomey-Gtneral  v.  Matthias,  27  L.  J.  761,  Oh. 
He  also  cited  a  number  of  old  authorities  bearing 
on  the  jurisdiction  of  the  Admiralty  and  the  law 
hundred  courts  which,  as  the  court  expressed  no 
opinion  on  the  point,  it  is  not  necessary  to  set 
out. 

Broum^  Q.  G.  in  reply. — ^The  custom  exists  in 
other  fisheries  and  has  been  recognised  in  Acts  rela- 
ting to  Favershara,  Whitotable,  and  Rochester.  It 
is  not  a  bare  projit  a  prendre^  as  some  one  must  culti- 
Tate  the  oysters,  and  in  this  respect  an  oyster 
fishery  differs  from  any  other.  In  the  Attorney- 
General  ▼.  Matthews  there  was  no  consideration,  and 
the  authorities  show  that  a  custom  which  would 
otherwise  be  bad  may  be  good  if  there  is  a  consi- 
deration. 

Arkwright  t.  CanireU,  7  A.  ft  E.  565 ; 

The  Mayor,  ^  of  Imvh  y.  Tayhr^  8  Ley.  160 ; 

Vin.  Abr.  Custom  G.  184. 

CSar,  ado.  mdt 

May  18. — M.  Smfth,  J.  now  deliyered  th^  judg- 
ment of  the  court.  In  the  absence  of  my  brother 
Willes,  I  haye  to  deliyer  the  judgment  in  this  case 
prepared  by  him. — ^This  case  was  ably  argued  in 
last  Term  before  my  brothers  Keating,  Smith,  and 
myself,  when  we  took  time  to  consider.  It  was  an 
action  brought  by  an  oyster  dredger  against  the 
corporation  of  Colchester,  to  recover  damages,  and 
a  mandamtu  on  the  occasion  of  their  refusal  to  grant 
him  a  licence  to  fish  for  oysters  in  an  ancient  oyster 
fishery  in  the  riyer  Colne,  pursuant  to  an  alleged 
immemorial  custom  used  within  the  borough  of  Col- 
chester, and  certain  parishes  adjoining  to  the  river  ; 
namely,  that  the  def  ts.  and  their  predecessors  haye 
of  right  holden  courts,  and  at  such  courts  granted 
a  licence  to  dredge  oysters  in  the  said  fishery  for 
the  ensuing  oyster  season,  according  to  the  rules 
and  orders  from  time  to  time  made  by  the  def  ts.  and 
their  predecessors,  for  the  government  and  regula- 
tion of  the  said  fishery,  to  every  such  oyster  dredger 
inhabiting  the  said  borough  of  Colchester,  or  any  of 
the  parishes,  who  has  served  an  apprenticeship  of 
seven  years  to  any  other  oyster  dredger  so  licensed, 
and  who  has  applied  for  the  said  licence,  upon 
payment  to  the  def  ts.  and  their  said  predecessors  of 
a  reasonable  fee  for  eyery  such  licence,  and  that 
every  such  oyster  dredger,  so  qualified  as  aforesaid, 
hath  of  right  been  used  to  demand  and  have  the 
same  of  the  defts.  and  their  predecessors  upon 
payment  of  such  reasonable  fee.  The  question 
turned  upon,  first,  the  proof  of  the  custom,  and 
secondly,  its  validity  if  proved.  In  the  view 
we  take  of  the  case  the  two  questions  are  inex- 
tricably connected,  because  there  is  no  proof 
of  the  actual  existence  of  the  practice  alleged  to  be 
binding,  earlier  than  the  reign  of  Anne ;  and  unless 
it  could  have  had  a  legal  origin  there  is  no  reason 
why  we  should  refer  it  by  inference  to  that  more 
remote  period  from  which,  probably  because  of  the 
public  convenience  of  preventing  the  accumulation 
ol  abnormal  buzdens  and  the  growth  of  novel  ones, 


it  is  still  thought  expedient  that  customary  claims, 
by  V>r  against  the  inhabitants  of  a  district,  should  be 
capable  of  having  come  down.  Many  objections  to 
the  custom  were  offered  more  or  lest  formidable, 
the  most  striking  of  which  are  as  follows:  first 
objection.  That  the  claim  is  to  a  profit  to  be  taken 
from  the  land  of  another,  which  ordinarily  cannot 
spring  from  custom,  because  of  the  tendency  of 
such  a  claim,  if  enjoyed  by  large  numbers  of  per- 
sons, to  exhaust  the  profit  of  the  land,  and  leaive 
nothing  for  the  owner,  which  is  deemed  unreason- 
able, whereas  a  custom  to  be  valid  must  be  reason- 
able. To  this  objection  it  was  answered  that 
although  a  general  custom  to  fish  without  payment 
would  be  void,  yet  this  case  is  distinguished  by  the 
payment  for  the  licence,  which  migl^t,  in  favour  of 
ancient  enjoyment,  be  deemed  a  sufficient  restriction 
on  the  one  hand,  and  satisfaction  or  return  for  the 
profit  taken  on  the  other,  to  make  the  custom 
reasonable,  according  to  the  doctrine  of  the  Ex.  Ch. 
in  Tyson  v.  &nith,  9  A.  &  E.  406.  Secondly,  how- 
ever,' it  was  objected  that,  looking  to  the  pleadings, 
the  sum  payable  for  the  Ucence  was  not  alleged  to 
be  a  fixed,  but  only  a  reasonable  oompensatioD, 
which  must  necessarily  vary  from  time  to  time; 
and  so  that  the  cuatom  was  void  for  uncertainty ;  or 
that  looking  to  the  evidence  as  to  payment  of  a 
fixed  sum,  in  connexion  with  the  change  in  the 
value  of  money  during  the  period  over  which  the 
payments  ran,  the  custom  must  be  unreasonable 
or  impossible.  This  argument  is  founded  upon  a 
supposed  difficulty  in  sustaming  a  custom  for  a 
reasonable  payment,  not  being  a  fixed  and  srbitranr 
sum,  but  capable  of  vamng  in  nominal  amount 
with  the  value  of  money  from  time  to  time ;  and  it 
derives  considerable  authority  from  the  judgment 
of  the  Court  of  Q.  B.  (Cockbum,  C.  J.,  Mellor,  and 
Lush,  JJ.")  in  the  late  cases  of  Bryant  v.  Foot, 
L.  Rep.,  2  Q.  B.  161,  and  Lawrence  v.  Hitch,  L.  Rem 
2  Q.  B.  184,  where  the  learned  judges  dissented 
from  what  they  considered  to  be  a  novd  assumption 
of  this  court  in  the  judgment  in  Shephard  r.  fiaym, 
that  a  customary  fee  ne^  not  be  of  an  amount  fixed 
before  legal  memory,  but  may  be  of  reasonable 
amount  like  a  toll.  It  is  observable,  however,  diat 
Bramwell,  B.,  in  the  Ex.  Ch.,  and  the  dissenting 
judge,  Blackburn,  J.,  in  the  Court  of  Q.  B^  adopted 
the  opinion  of  this  court,  and  further,  that  the 
attention  of  the  majority  of  the  Court  of  Q.  fi.  doei 
not  appear  to  have  been  directed  to  the  authorities 
which  sustain  customary  or  prescriptive  claims  lor 
reasonable  amounts,  such  as  1  BL  Com.  78,  when 
the  nature  of  a  valid  custom  in  respect  of  certainty, 
is  explained,  nor  to  the  authoritiee,  such  as  Com. 
Dig.  tit.  "  Tolls,"  E. ;  Drake  v.  Wi^ksworth,  Willes, 
654 ;  and  Gard  v.  Coilard,  6  M.  &  S.  69,  which  show 
that  toll  of  a  reasonable  amount  may  be  claimed  by 
a  grant  or  by  prescription,  which  stands  upon  the 
same  footing  as  custom ;  nor  to  the  opinion  of  Lord 
Holt  in  Balhrd  v.  Gerrant,  HoU  596,  who  seems  to 
have  taken  for  granted  that  there  may  be  a  reason- 
able fee  annexed  to  an  ancient  office  (whidi  fee,  as 
Blackburn,  J.,  said  in  Brvant  v.  Foot,  may  in  pso- 
oess  of  time  become  taxed  at  a  given  snm) ;  nor  to 
the  circumstance  that  fees  to  the  cfafmreh  were  not 
fixed  in  ancient  times  (see  FvUer  v.  Sm,  Willes,  629 
n.) ;  nor  to  Layboume  v.  OugD,  4  M.  &  W^  820,  where 
a  custom  to  have  the  exclusive  right  of  unloading 
oysters  in  the  port  of  London,  and  to  recdve  a 
reasonable  sum  for  so  doing,  was  upheld  at  a  trial  at 
Bar;  nor,  in  short,  to  any  of  the  authorities  for 
applying  the  familiar  principle,  id  certwn  est  qtnod 
certitm  reddi  potest,  to  the  maintenance  of  a  custom ; 
which  principle  was  acted  upon,  though  it  was  not 
thought  necessary  to  recite  it,  in  iihqihard  v.  Payne, 
And  the  reason  of  the  thing  is,  as  we  conceive^  in  ac- 
cordance with  the  authorities.  Thus,  a  custom  to 
pay  such  or  such  a  measuveolooni  would  be  good; 
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•ad,  tfaeref  ore,  a  costom  to  pay  money,  the  Talne  of 
that  measure  of  ooni,  must  be  good.  And  if  to  pay 
the  Talue  of  a  measure  of  com,  why  not  to  pay  the 
Talue  of  any  other  commodity  or  advantage  capable 
of  Mtimaiaon.  We  cannot,  therefore,  as  at  present 
adTlaedf  decide  against  the  custom  upon  this  ground. 
Thirdly,  it  was  objected  that  the  alleged  claim  was 
•uicidia  in  this,  that  it  admits  the  property  in  the 
fishery  to  be  in  the  corporation,  and  insists,  not 
upon  a  right  to  flsh,  paying  the  customary  fee,  as 
in  the  case  of  a  toll,  but  upon  a  right  to  obtain 
leare  and  license  to  fish  npon  making  such  payment. 
It  was  said  to  follow  that  the  claim  admits  the 
power  of  the  corporation  to  refuse  leaye,  and  by 
refusing  it  to  hinder  the  flsherman  from  fishing.  In 
other  words,  the  claim  admits  that  the  licence  is 
necessary,  and  the  plaintiff  is  in  the  dilemma  that 
either  the  licence  is  unnecessary  to  perfect  his  right, 
in  which  case  he  can  have  no  cause  of  action  for  re- 
fusing to  grant  it,  or  if  he  cannot  lawfully  fish 
without  it,  then  his  claim  is  a  precarious  one,  and, 
therefore,  not  as  of  right,  because  it  is  founded  upon 
a  long  series  of  acts,  each  of  whidi  amounted  to 
nothing  more  than  a  right  to  be  permitted  to  fish, 
granted  by  the  owner  of  the  fishery,  upon  compliance 
with  certain  conditions ;  and  every  act  of  fishing  was 
therefore  an  enjoyment  by  the  leave  and  license  of 
the  corporation ;  and  the  system  adopted,  however 
orderly  and  long  continued,  was  a  system  assented  to 
by  the  corporation  for  the  more  convenient  farming 
of  their  own  fishery  by  persons  fishing  from  time  to 
time  by  their  leave,  and  of  which  those  who  from 
time  to  time  reaped  the  benefit  did  so  by  the  leave 
and  as  a  consequence  at  the  will  and  pleasure  of  the 
owners.  To  found  a  right  upon  enjoyment  of  this 
description  was  argued,  and  we  thiftk  success- 
fully, to  be  at  variance  with  first  principles.  Equally 
in  the  case  of  custom,  as  in  that  of  prescription,  long 
enjoyment,  in  order  to  establish  a  right,  must  have 
been  as  of  right,  and,  therefore,  neither  by  violence, 
nor  by  stealth,  nor  by  leave  asked  from  time  to 
time;  and  of  the  latter  character  was  the  enjoy- 
ment relied  upon  in  this  case.  It  was  insisted  for 
the  pit.  that  the  custom  in  this  respect  resembled 
that  of  admittance  to  a  copyhold,  which  is  compul- 
sory on  the  lord.  In  that  case,  however,  the  free- 
hold is  the  lord's,  the  usufruct  is  the  tenant's,  and 
the  custom  only  determines  the  extent  of  the  enjoy- 
ment of  the  latter.  The  conveyance,  though  n 
form  b^  surrender  and  admittance,  takes  effect  out 
of  the  mterest  of  the  tenant,  not  out  of  that  of  the 
lord.  The  lord  is  bound  by  the  custom  to  perfect 
by  formal  proof  on  the  roU,  of  which  he  by  an  inci- 
dent of  the  tenure  is  the  keeper,  that  which  in  sub- 
stance has  been  perfected  by  the  act  of  the  parties  ; 
and  his  refusal  to  admit  is  an  obstruction  to  the 
complete  transfer  from  the  tenant  to  the  purchaser, 
not  a  refusal  to  allow  of  the  enjoyment  of  what  is  his 
(the  lord's^own.  And  this  is  not  all,  because  in  cases 
where  application  has  been  made,  not  for  admittance, 
but  for  a  licence  to  lease  upon  the  ground  of  cus- 
tom, that  the  lord  should,  under  particular  circum- 
stances, grant  such  licence,  the  Court  of  Q.  B.  has 
refused  to  interfere  by  numdamus:  {Beg.  v.  HaUj 
9  A,  &  £.  389.)  That  sort  of  custom  imposing  inci- 
dents and  creating  rights  in  respect  of  admitted 
tentire,  therefore,  furnishes  no  analogy  favourable  to 
the  pit.  We  are  well  convinced  of  the  convenience 
and  justice  of  upholding  ancient  custom  where 
it  could  have  had  a  legal  origin.  We  are  aware 
that  where  such  origin  can  be  assigned  it  is  not  for 
us  to  argue  upon  the  particular  reasons  for  the  cus- 
tom, which,  however,  it  would  not  be  difficult  to 
And,  so  far  as  the  present  case  goes,  in  the  expe- 
diency of  conciliating  the  inhabitants  of  the  river 
banks,  and  the  convenience  of  working  the  fishery 
by  their  hands  and  watching  it  by  their  eves ;  rea- 
4MHS  which  we  hope  may  lead  to  wome  settlement  of 


this  matter  by  Act  of  Parliament.  But,  so  far  as 
our  judgment  in  point  of  law  is  concerned,  being 
satisfied  that  the  evidence  of  the  claim  has  failed 
in  the  particular  ahresdy  pointed  out,  we  must 
give  judgment  for  the  defts. 

JudgmerU/or  the  d^fU. 

Attorneys  for  the  pits.,  N.  C.  and  C  Jf t&ie,  for 
UnytluMf  Uoocfy  and  Son,  Colchester, 

Attorneys  for  the  deft.,  Kings/ord  BXkd  Dorman^  fat 
Turner  and  Deane,  Colchester. 


Monday^  June  8,  1867. 
Chaxpnbts  V,  AnaowsMira. 

Lord  Bland/ords  Act  1856 — Freehold  of  a  ckurchtford. 

By  a  heal  Act  of  1816  two  new  ehtrchee  were  ordered 
to  he  built  in  Ae  parieh  of  St,  Paneras,  one  of  loAtcA 
woe  to  be.  the  parieh  dairck,  and  the  old  parieh  church 
woe  to  be  a  parieh  chapeL  The  churchyard  adjoining 
the  old  parish  church  continued  to  be  the  burial  ground 
of  the  whole  parish  until  the  year  1868,  when  the 
cemetery  at  Finchky  wcls  established.  By  the  lOtA 
eeetion  of  Lord  BlandfonTs  Act  (19  ^  20  Vtct.  c.  104), 
Uie  freehold  of  the  site  of  the  chtu'ch  of  any  new  parish 
created  under  that  iict,  and  of  the  aiurcnuardy  burial 
ground^  and  vaults  belonging  thereto  shcdlbe  vested  in 
the  incumbent.  B^  a  smsequent  order  in  council,  the 
district  of  the  parish  chapel  was  made  a  parish  under 
that  Act : 

Held,  upon  a  special  case  stated  to  try  the  right  of  the 
vicar  oj  the  parish  or  the  incumbent  of  the  district  to 
the  f-eehold  of  the  old  churchyard,  that  the  words  of 
this  lOth  section  were  not  sufficient  under  the  circum* 
stances  to  vest  the  freehold  in  the  latter. 

This  was  an  action  of  trespass,  brought  by  the 
pit.  to  try  his  right  to  the  freehold  of  l^e  churoh- 
yud  of  the  former  parish  church,  but  now  the  parish 
chapel,  of  St.  Pancras,  and  by  order  of  Keatioir,  J. 
and  consent  of  the  parties,  a  special  case  was  stated  ^ 
without  pleadings  for  the  opinion  of  the  court.  The 
following  are  the  material  parts  of  the  case :  — 

The  pit.  is  the  vicar  of  the  parish  of  St.  Pancras, 
in  the  county  of  Middlesex.  The  deft,  is  the  incum- 
bent of  the  parish  chapel  of  St.  Pancras,  and  of  the 
district  chapelry  hereinafter  mentioned. 

The  said  parish  chapel  was,  until  after  the  pass* 
ing  of  the  Local  Act,  56  Geo.  8,  c.  xxxix.  0816),  here- 
inafter mentioned,  the  parish  church  ot  the  parish 
of  St.  Pancras,  and  had  vaults  and  a  chiirchyard 
belonging  to  it.  The  said  churchyard  had  thereto- 
fore ^n,  and  was  then,  used  as  the  burying-ground 
of  the  said  parish. 

All  the  Acts  of  Parliament  hereinafter  referred 
to  accompany  and  form  part  of  this  case. 

By  Local  Act  82  Geo.  8,  c.  Ixvi.,  after  reciting  that 
the  said  churchyard  or  burying-ground  of  the  said 
parish  is  too  small,  and  that  it  was  highly  necessary 
that  some  convenient  piece  of  ground  should  be 
provided  as  and  for  an  additional  burying-ground 
for  the  use  of  the  said  parish,  provision  is  made  for 
the  appointment  of  a  board  of  trustees  to  carry  out 
the  purposes  of  the  Act,  and  power  is  given  to  them 
to  purchase  any  quantity  of  land  not  exceeding  two 
acres,  to  be  used  as  an  additional  burying-ground, 
and  to  be  vested  in  the  vicar  and  churchwardens 
of  the  said  parish  and  their  successors  for  the  pur- 
pose of  a  burying-ground  for  the  use  of  the  said 
parish  for  ever. 

Accordingly,  such  quantity  of  land  was  duly 
provided  for  such  additional  buxying-ground  under 
the  said  Act.  The  said  new  or  additional  buiying- 
gronnd  adjoined  the  then  present  dbiurchyard,  and 
the  trustees  inclosed  the  then  present  churchyard 
and  the  new  or  additional  buiying-ground'wiMi  a 
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wall  seven  feet  high,  but  did  not  fence  off  the  one 
from  the  other.  The  boundaries  of  Uie  respectiye 
grounds,  however,  are  either  known  or  capable  of 
ascertainment,  and  at  the  time  of  the  passing  of  the 
Acts  56  Geo.  8,  c.  89,  and  1  &  2  Geo.  4,  c.  24,  here- 
inafter mentioned,  and  thence  until  the  opening  of 
the  cemetery  at  Finchley  hereinafter  mentioned,  the 
then  present  churchyard  and  the  said  additional  or 
new  burying-ground  were  used  as  the  burying- 
ground  of  the  parish  of  St.  Fancras. 

By  Local  Act  56  Geo.  8,  c.  xzxix.,  provision  is  made 
for  building  a  new  church,  and  also  a  new  chapel  to 
be  called  Camden  Chapel,  in  the  parish  of  St.  Pan- 
eras.  By  this  Act  a  body  of  trustees  is  constituted  for 
carrying  out  the  purposes  of  the  Act,  and  after  pro- 
viding for  the  purchase  of  site  and  for  the  vesting 
it  in  the  said  trustees,  and  for  the  building  of  Uie 
said  intended  church  and  chapel,  it  is  by  sect.  42 
enacted  as  follows ;  **  the  said  new  church  when 
built  and  consecrated  shall  be  called  and  known 
by  the  name  of,  and  to  all  intents  and  purposes  be, 
the  parish  church  of  the  parish  of  St.  Pancras." 

By  sect.  44  it  is  provided  that,  after  consecration 
of  the  said  church,  the  existent  church  shall  be- 
come a  chapel  under  the  name  of,  and  to  all  intents 
and  purposes  be,  the  parish  chapel  of  the  parish  of 
St.  Pancras,  and  that  Divine  service  shall  be  per- 
formed therein,  and  also  all  other  such  duties  as  the 
vicar  of  the  parish  for  the  time  being  shall  think  fit 
to  direct,  except  the  solemnisation  of  matrimony 
and  the  publication  of  banns.  Provided  that 
nothing  in  that  Act  contained  shall  affect  any  right 
of  any  person  whomsoever  in  respect  of  the  then 
present  parish  church,  or  the  diancel,  vaults,  or 

g)ws  of  -or  within  the  same  or  any  part  thereof, 
y  sect.  45,  it  is  provided  that  the  said  intended 
new  chapel  should  be  called  Camden  Chapel,  in  the 
parish  of  St.  Pancras,  and  the  same  provision  is 
made,  with  respect  to  the  performance  of  Divine 
service  and  other  duties  therein  as  in  the  case  of 
the  parish  chapel. 

By  sect.  46  the  right  to  nominate  tRe  ministers  to 
the  said  parish  chapel'  of  St.  Pancras,  and  to  the 
said  Camden  Chapel,  subject  as  therein  specified,  is 
vested  in  the  vicar  for  the  time  being  of  St. 
Pancras. 

By  sect.  48  it  is  enacted  as  follows : 

Tbftt  eveiy  minister  for  the  time  being  of  the  said  chapels 
to  be  erected  and  bntlt,  and  appropriated  ae  aforesaid,  or  the 
▼icar  for  the  time  being  of  the  said  pariah  when  he  shall  see 
fit  shall,  and  he  and  tbey  is  and  are  hereby  required  to  per- 
form the  reqaired  services  in  the  said  chapels  respectively, 
and  also  shall  perform  such  other  duties  as  the  Ticar  of  the 
said  parish  for  the  time  being  shall  think  fit  to  direct  or 
appoint,  except  the  solemnisation  of  matrimony  and  publica- 
tion of  banns  of  marriage,  and  otherwise  as  hereinafter  men- 
tioned ;  and  in  case  any  such  minister  shall  be  prevented  or 
hindered  by  sickness  or  other  reasonable  cause  from  per- 
formiog  the  duties  above  respectively  prescribed,  or  any  of 
them,  then  and  in  every  such  case  he  shall  find  and  provide 
some  other  qualified  minister  to  perform  the  same  respec- 
tively. 

By  sect.  49  it  is  enacted  as  follows : 

That  no  christening  or  christenings  shall  at  any  time  be 
solemnised  within  the  said  chapels  respectively,  without  the 
special  leave  of  the  vicar  of  the  said  parish  previously 
obtained,  but  all  such  christenings  shall  in  every  instance  be 
performed  (unless  such  leave  be  obtained)  in  the  said  new 
church  as  hitherto  performed  in  the  present  parish  church. 

By  sect.  50  the  vicar,  churchwardens,  clerk,  and 
sexton  of  the  parish  for  the  time  being  are  to 
receive  the  like  burial  fees  and  dues  from  burials, 
monuments,  &c.,  within  the  said  intended  church 
and  chapels  and  vaults  as  were  then  payable  to 
them  respectively  in  respect  of  burials,  monuments, 
&c.,  within  the  then  present  parish  church  or  burial- 
ground,  or  such  as  might  thereafter  be  settled  by 
the  vicar,  churchwardens,  and  the  trustees  under 
the  Act  now  being  recited,  with  the  consent  of  the 
Biahop. 


By  Local  Act  1  &  2  Geo.  4,  c.  zziv.,  after  repealing 
the  whole  of  the  Local  Act  82  Geo.  8,  c  Ixvi,  bavin- 
before  referred  to,  except  so  much  thereof  as  related 
to  a  footpath  which  is  not  material  to  this  case,  and 
so  much  as  enacted  that  the  burying-ground  pro- 
vided by  the  trustees  under  the  said  Acts  should 
be  and  remain  vested  in  tiie  vicar  and  churchwardens 
of  the  said  parish,  and  their  successors  for  ever,  for 
the  use  of  the  said  parish,  the  trustees  under  the 
Act  of  5t6  Geo.  3^  c.  89,  are  appointed  trustees  for 
carrying  into  execution  the  Act  now  recited.  By 
sect.  5  the  provisions  of  56  Geo.  8,  c  89,  are  con- 
tinued and  incorporated. 

By  sect.  86  it  is  provided  that  the  trustees  shall 
have  the  same  power  of  selling  and  disposing  of 
catacombs  and  vaults  which  then  were  or  there- 
after should  be  made  under  all  parochial  chapels  tiien 
being  or  thereafter  to  be  within  the  said  parish,  as 
was  given  to  them  by  the  above  in  part  stated  Act  of 
56  Cko,  8,  with  respect  to  catacombs  and  vaults  to  be 
constructed  under  that  Act. 

By  sect.  44,  it  is  enacted  that  the  trustees  may 
fix  the  fees  for  interment  in  the  burying-grounds 
of  the  ssid  parish,  and  in  the  vaults  and  catacombs 
under  the  said  church  and  chapels,  and  from  time 
to  time  vary  the  same.  They  are  also  empowered 
to  direct  such  payments  as  may  be  necessary  or 
proper  to  be  made  out  of  the  moneys  received  on 
account  of  such  fees;  and  all  such  fees  are  to  be  paid 
to  the  churchwardens  of  the  said  parish,  who  shall 
as  therein  provided  account  to  the  trustees  for  the 
same,  and,  whenever  the  same  shall  amount  to  200 i, 
pay  the  same  over  to  the  trustees. 

In  1856,  the  Act  19  &  20  Vict  c  104,  commonly 
called  Lord  Blandford's  Act  was  passed,  by  sect. 
10  whereof  it  is  enacted  that 

The  freehold  of  the  site  of  the  ohorch  of  any  new  parUh 
created  under  this  Act,  or  the  sidd  reolted  Aote  (viz.,  the 
Church  Building  Acts),  and  of  the  churchyard,  bnrial-grooad, 
and  vaults,  belonging  thereto,  with  the  rights,  members,  and 
appurtenances  thereof,  but  in  oaae  the  same  shall  be  vested  in 
any  vestry  by  any  local  Act  of  Parliament,  then  not  witboat 
the  consent  of  such  vestry,  and  the  house  of  residence  with, 
the  appurtenances  thereof,  and  all  the  lands,  tithes,  tenements, 
hereditaments,  and  other  endowmento  belonging  to  sadk 
church,  or  held  bv  or  vested  in  any  person  or  body  oornorste 
in  trust  exclusively  for,  or  for  the  exclusive  benefit  of  Uie  in- 
cumbent of  such  church,  shall  become  and  be  vested  in  soch 
incumbent  and  his  successors  for  ever,  and  be  held  aod 
enjoyed  by  him,  and  them  in  right  of  such  incnmbeney,  aad 
all  lands,  tenements,  or  hereditaments,  granted  or  conveyed 
for  the  site  of  any  church,  and  upon  which  any  church  fhaU  be 
built,  or  for  a  burial-ground  shall,  from  and  after  the  oonsecre- 
tion  of  such  church  and  burial-groand  respectively,  remain  and 
be  freed  from,  and  dlscharaed  of  all  the  eetate,  right  tMe, 
interest,  claim,  and  demand  of  any  person,  body  politic  or 
corporate  whateoever  into  or  out  of  the  same,  or  any  part 
thereof  respectively,  snbject  nevertheless  to  any  rent  that  maj 
be  reserved  thereout,  and  to  the  oovenanta  and  oondidaas 
subject  to  which  the  same  may  have  bean  granted  or  con- 
veyed. 

By  sect.  14  it  is  enacted  that  wheresoever,  or  as 
soon  as  banns  of  matrimony  and  the  solemnisation 
of  marriage,  christenings,  and  baptisms,  according 
to  the  laws  and  canons^  in  force  in  this  r^dm,  are 
authorised  to  be  published  and  performed  in  any 
consecrated  churrji  or  chapel  to  whidi  a  district 
shall  belong,  such  district  not  being  at  the  time  ai 
the  passing  of  this  Act  a  separate  and  distinct 
parish  for  ecclesiastical  purposes,  and  the  incumbeat 
of  which  is  by  such  authority  entitled  for  his  own 
benefit  to  the  entire  fees  arising  from  the  perfor- 
mance of  such  offices  without  any  reservation 
thereout,  such  district  or  place  shall  become  and  be 
a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  such  as  is  contemplated  in  the  15th 
section  of  the  first  recited  Act^  and  the  church  or 
chapel  of  such  district  shall  be  the  church  of  sndh 
parish,  and  all  and  singular  tiie  provisions  of  the 
said  firstly  and  secondly  recited  Acts  (as  amended 
by  this  Act)  relative  to  new  parishes  upon  their 
becoming  sachi  and  to   the  matters  and  things 
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conaeqaent  thereon,  shall  extend  and  apply  to  the 
said  parish  and  church  as  fully  and  effectually  as  if 
the  same  had  become  a  new  parish  under  the  pro- 
Tisions  of  the  said  last- mentioned  Acts. 

By  sect.  82  it  is  enacted  that  for  the  purposes  of 
the  Acts  concerning  or  regulating  the  burial  of  the 
dead,  every  parish  created  under  the  said  recited 
Acts  or  this  Act  shall  be  held  to  be  an  ecclesiastical 
district  within  the  meaning  of  the  said  Acts. 

Subsequently  to  the  passing  of  the  last  Act, 
namely,  on  the  27th  July  1863,  an  Order  in  Council 
was  duly  made  and  published,  by  which  a  certain 
portion  of  the  parish  of  St.  Pancras  was  assigned 
to  the  said  parish  chapel  of  St.  Pancras,  and  consti- 
tuted a  district  chapelry,  and  it  was  ordered  that 
banns  of  matrimony  should  be  published,  and  mar- 
riages, baptisms,  churchings,  and  burials  solemnised 
or  performed  in  the  said  parish  chapel  of  St.  Pan- 
cras, and  that  the  fees  to  be  received  in  respect 
thereof  should  be  paid  and  belong  to  the  minister 
thereof  for  the  time  being. 

After  the  passing  of  the  Burial  Act,  15  &  16  Vict. 
c  86  (namely  in  the  year  1853)  the  aforesaid  church- 
yard and  new  or  additional  burying  ground  of  the 
parish^  of  St.  Pancras  were  cloa^  by  Order  in 
Council,  and  a  new  cemetery  provided  for  the  parish 
a^  Finchiey,  since  which  time  no  fees  for  burials 
have  been  received  in  respect  of  the  said  church- 
yard and  new  or  additional  burying  ground. 

Since  the  opening  of  the  said  cemetery  all  surplice 
feos  upon  burials  from  all  parts  of  the  parish  of  St. 
Pancras  have  been  and  still  are  received  by  the 
vicar  of  the  parish  of  St.  Pancras,  but  his  right  to 
receive  the  same  is  disputed  by  the  deft. 

The  said  Act,  15  &  16  Vict.  c.  85  provides  (sect 
86),  that  where  trustees  receive  the  burial  fees  of 
any  parish  for  any  parochial  purpose,  they  shall  stUl 
be  so  received,  and  the  Burial  Act  18  &  19  Vict.  c. 
128,  provides  (sect.  18),  that  closed  grounds  shall  be 
kept  in  order  at  the  expense  of  the  poor-rates,  except 
where  a  fund  exists  for  that  purpose.  The  trustees 
have,  down  to  the  present  time,  received  tJie  burial 
fees  for  the  parish  at  Finchiey,  and  in  their  annual 
accounts  returned  under  the  Act  1  &  2  Geo.  4,  c.  24, 
sect.  62,  have  charged  the  expenses  of  keeping  in 
order  the  aforesaid  churchyard  and  new  or  additional 
burying  ground,  and  no  poor-rate  has  been  resorted 
to  for  that  purpose. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  pit.  is  entitled  to  the  freehold  of  the  said 
churchyard. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
judgment  shall  be  entered  up  for  the  pit.  for  U. 
damages  and  coats  of  suitor.  If  the  court  shall  be 
opinion  in  the  negative,  then  the  judgment  shall  be 
entered  up  for  the  deft,  with  costs  of  defence. 

Gray,  Q.  C.  (with  him  R  G,  Wimam$)  argued  for 
the  plt.~The  question  raised  by  this  case  is, 
whether  the  fee  of  the  old  burial  ground  of  St. 
Pancras  is  still  in  the  vicar  of  the  parish,  or  whether 
it  has  been  vested  in  the  deft.,  who  is  incumbent  of 
the  church,  which  was  formerly  the  parish  church, 
hy  Lord  Blandf ord's  or  any  other  Act  of  Parliament 
First,  does  this  churchyard  belong  to  the  def  t's  church 
in  the  sense  intended  by  sect.  10  of  Lord  Blandford*s 
Act?  The  right  to  the  additional  ground  was  con- 
sidered and  decided  in  Rb  St.  Pancrat  Burial  Ground, 
before  Wood,  V.  C,  8  Law  R.  Eq.  1 73.  It  was  held 
that  there  had  been  no  conclusion  to  the  trusts 
created  by  the  Acts  of  1816  and  1821,  and  the 
church  trustees  appointed  by  the  former  Act  were 
entitled  to  the  land  claimed.  It  will  be  consistent 
with  that  decision  that  the  old  burial-ground  should 
still  belong  to  the  pit,  for  he  is  vicar  of  the  parish, 
although  incumbent  of  another  chimiJi.  The  new 
Gharcfa  became  the  mother  ohuxch  ol  the  pariah,  and 


at  that  time  there  was  no  burial-ground  at  Finchiey, 
so  this  ground  must  then  have  belonged  to  the 
vicar.  [Willbs,  J.—The  test  is,  whether  the 
executors  of  a  person  who  had  lived  in  any  part 
of  the  parish  had  a  right  to  bury  their  testator  in 
this  ground.]  I  say  they  had.  Another  point  I 
wish  to  make,  if  necessary,  is  that  this  church  of 
the  deft,  was  not  such  as  was  intended  to  be  included 
in  the  operation  of  Lord  Blandford's  Act  (Stopped 
by  the  court.) 

MelKsh,  Q.  C.  (with  him  Beresford)  for  the  deft- 
It  must  be  assumed  that  this  district  was  property 
formed,  and  had  duly  become  a  parish  under  this  or 
some  other  Act.  It  cannot  be  disputed  that  the 
freehold  of  the  old  parish  church  was  taken  from 
the  vicar  and  vested  in  the  incumbent ;  and  similarly 
it  ought  to  be  taken  that  the  vaults  under  the 
church  and  the  churchyard  adjoining  were  also 
vested  in  the  same  way.  Churchyard,  by  analogy 
with  courtyard,  stable  yard,  and  farmyard,  means  a 
sacred  inclosure  or  place  immediately  surrounding 
and  forming  part  of  the  church.  The  intention  of 
this  Act  must  have  been  to  transfer  both.  [Willbs, 
J. — Burns  says.  "Coemeterium  is  derived  from 
tftfAum,  dormio ;  and  therefore  the  churchyard  is  as 
it  were  a  dormitory."  Tit.  Church,  844.]  This  is 
to  be  found  in  2  Inst  489.  By  the  S2nd  section  of 
Lord  Blandford's  Act,  "For  the  purposes  of  the 
Acts  concerning  or  regulating  the  burial  of  the 
dead,  everv  parish  created  under  the  said  recited 
Acts  or  this  Act  shall  be  held  to  be  an  ecclesiastical 
district  within  the  meaning  of  the  said  Acts.**  It 
seems  to  have  been  the  real  intention  of  the  statute 
to  invest  the  building  and  the  curtilage  in  the 
new  incumbent.  Erie,  J.  is  reported  to  have  said 
in  his  judgment  in  the  case  of  Big,  v.  Abney,  23  L.  J. 
156,  M.  C:  **The  85  £dw.  1,  c.  2,  speaks  of  a 
churchyard  as  the  'soil  of  a  church.'  Therefore, 
where  the  statutes  referred  to  in  this  argument 
speak  of  *  existing  churches,'  those  words  mar 
include  churchyurds  as  well  as  the  building  itself. 

Grmf  was  not  heard  in  reply. 

BoviLL,  C.  J. — No  question  is  raised  here  as  to 
the  additional  churchyard ;  the  only  one  for  us  is,  to 
whom  does  the  fee  of  the  old  churchyard  belong  ? 
Whether  it  is  vested  in  the  vicar  of  the  parish  or 
in  the  incumbent  of  the  chapel  which  is  upon  the 
site  of  the  old  parish  church,  depends  mainly  upon 
the  interpretation  of  Lord  Blandford's  Act  of  1856. 
It  devolves  upon  the  deft,  to  make  out  that  this 
yard  now  belongs  to  the  church  of  the  new  parish, 
for  it  is  admitted  that  it  was  originally  vested  in 
the  vicar  of  the  parisli,  and  was  the  property  of  the 
whole  parish.  Notwithstanding  the  removal  of  the 
burial  place  to  Finchiey  in  accordance  with  the 
Order  of  Council,  the  Act  must  not  be  held  to 
differ  in  its  application.  The  yard  is  certainly  con- 
tiguous to  the  chapel,  but  the  circumstances  are 
peculiar,  and  there  is  no  enactment  that  the  yard 
shall  cease  to  be  a  parish  churchyard.  It  seems  to 
me,  therefore,  that  the  old  chui^yard  must  stiU 
belong  to  the  parish,  and  the  pit,  the  vicar,  is 
entitled  to  our  judgment. 

WiLLBS,  J.— I  am  of  the  same  opinion.  The 
words  "  belonging  thereto"  must  mean  either  **  the 
property  of  or  **for  the  use  of."  If  the  former 
interpretation  be  taken,  the  admission  that  before 
Lord  Blandford's  Act  the  fee  was  vested  in  the 
vicar  seems  conclusive  that  the  10th  section  does 
not  apply  to  this  case ;  whilst  if  the  latter  inter- 
pretation be  applied,  it  is  clear  that  all  use 'had 
ceased  before  the  passing  of  that  Act  As  there 
is  DO  aimexut  between. the  chapel  of  which  the  deft 


Ui  1LL0ISTBA1X8'  OkSBb. 

C.  p.]        Matob,  &g.,  of  Londoh  (apps.) ;  Ohubcrwardbhs,  ftc.  of  St.  Axbssw  Crespi.)      [Bail. 


is  incombent  and  the  old  churchyard,  theTicarof 
the  parish  most  be  held  to  poMees  the  fee. 

Kbatino  and  M.  Smith,  JJ.  concurred. 

Jtufyment  for  pU, 

Attome^B  for  pit,  SeadtUng  and  Son. 
4.ttomeys  for  deft,  Bird  and  Moore, 

TAurBdcQf,  June  20,  1867. 
Thb  Matob  ahd  Corpohatiok  of  London  (apps.); 

ThX  ChDRCHWARDENS  and    OVBSSBl^B    OF    ^. 

Andhxw,  Holborn  (resps.). 

Appeal  from  poot^s-rate — Lands  Ckuuee  ChnaoUdation 

Act  1845,  sect.  183. 

Bjf  sect.  138  of  the  Lands  Clauses  Conaolidation  Act 
1846,  promoters  are  liable  to  make  good  the  d^iency 
in  the  assessments  for  pooi^S'taU^  hy  reason  of  land 
having  been  taken  or  used  for  the  purposes  of  the 
ujorkSf  until  the  works  shaU  be  completed: 

Held^  upon  an  appeal  from  a  poor's-rate,  that  the  jnv- 
meters  are  not  by  this  section  to  be  rated  as  occupiers, 
which  would  have  the  ^eci  of  makina  them  respo^ 
nbiUfor  other  rates  and  taxes  which  fouow  the  poor^S' 
rate. 

This  was  a  special  case  stated  by  consent  under 
18  &  18  Vict,  c  45,  s.  U. 

The  corporation  of  London  were  authorised  by 
the  Holborn  Valley  fniproTement  Act,  which  incor- 
porates the  Lands  Clauses  Consolidation  Act,  to 
pull  down  certain  houses  in  order  to  build  a  viaduct 
over  the  valley,  which  is  now  in  course  of  construe- 
tioD.  The  churchwardens  and  orerseers  of  the 
parish  of  St.  Andrew,  Holborn,  in  which  the  works 
are  in  progress,  had  rated  the  corporation  as  occu- 
piers of  the  houses  pulled  down.  This  was  an  appeal 
from  the  rate. 

The  words  of  the  188rd  section  of  the  Lands 
Clauses  Consolidation  Act  1845  (8  &  9  Vict.  c.  18), 
are: 

That  If  tho  promotera  of  fhe  undertoldng  beoooM  powesaed 
by  virtae  of  this  or  the  spedal  Act.  or  any  Act  incorporated 
therewith,  of  env  hmda  oherged  with  the  lead-tax,  or  liable  to 
be  aaaeeaed  to  the  poor'e-rate,  they  shall  from  time  to  time, 
ontil  the  works  shall  be  completed  and  assessed  to  sach  land- 
tax  or  poors'-rate,  be  liable  to  make  good  the  deficiency  in  the 
■everai  assessments  for  land-lax  and  poor's-rate,  by  rsaeon  of 
Booh  lands  hatrtaag  been  taken  or  used  for  the  parpoeee  of  the 
works,  end  saoh  deficiency  shall  be  compated  according  to 
the  rental  at  which  ench  lands,  with  any  building  thereon, 
were  Taloed  or  rated  at  the  time  of  the  pasting  of  die  special 
Act;  and  on  demand  of  each  defldency  the  promoters  of  fhe 
nndertaking  or  their  treasurer  shall  pay  all  sooh  deflclenoies 
to  the  collector  of  the  said  assessments  respectively. 

Poland  for  the  apps.— The  Corporation  have  be- 
come possessed  of  land  liable  to  be  assessed  to  the 
poor's-rates  under  this  section,  and  they  may  be 
called  upon  to  make  good  the  deficiency  in  the  rate, 
caused  by  the  destruction  of  the  houses,  until  the 
undertaking  i^  completed ;  but  if  they  are  rated  as 
occupiers  of  these  houses,  they  become  liable  also 
for  other  rates  and  taxes  which  follow  the  poor's- 
rates.  The  Legislature  has  not  provided  tor  the 
payment  by  the  promoters  of  any  rate  or  tax 
besides  poor's-rate  and  Ifuid-tax.  [Stopped  by  the 
Court.] 

Maenamara,  for  the  resps. — By  sect.  2  of  6  &  7 
Wm.  4,  c  90,  every  occupier  of  land  is  to  be  rated, 
and  it  has  now  been  decided  by  the  H.  of  L.  in  the 
Mersof  Dock  ease  (II  H.  L.  Cas.  443),  that  it  is 
immaterial  whether  the  occupation  be  beneficial  or 
not.  By  this  section  of  the  Lands  Clauses  Act,  the 
Corporation  ought  to  be  in  the  same  position  as  the 
previous  occupiers  at  the  time  the  special  Act  was 
Ipaased;   {Wxlum,  J«— How  can  tiM  Ompontloa  be 


occupien  of  houses  which  have  been  puHed  down  T] 
If  the  Corporation  are  not  on  the  rate-book,  tiie 
other  rmt^ayers  cannot  know  that  they  are  properl  j- 
rated. 


BoviLL,  C.  J* — ^I  am  of  opinion  that  the  appa. 
entitled  to  our  judgment.  The  Corporation  hawe 
to  make  up  any  deficiency  in  the  amount  of  the 
poor's-rates  caused  by  the  undertakings  but  it  does 
not  follow  that  they  should  be  rated  as  occupiera. 

WiLLBS,  J.—I  am  of  the  same  opinion.  Altbou£^ 
the  corporation  have  to  make  up  the  deficiencj, 
they  cannot  be  rated  for  houses  as  if  they  were 
standing  when  in  fact  there  are  none. 

Smith,  J.— I  am  of  the  same  opinion.  Tlie  Act 
contemplates  no  assessment  during  the  carrying  out 
of  the  undertaking. 

Judgment  for  the  apps. 

Attorney  for  apps.,  T.  J,  Nelson. 

Attorneys  for  reaps.,  /.  and  M.  P&nti/ex. 


BAIL  COUBT. 

Reported  by  Fkahcb  Tdxhkk,  Ssq.,  Barrister-at-Law. 

Fridt^,  June  14,  1867. 

Rbo.  v.  JusncBS  OF  Kbnt,  ex  parte  Boors. 

Appeal  against  distress  warrant  for  poor  rates 
17  Creo.  2,  c.  88,  s.  7^Mandamus, 

An  app.  against  a  distress  warrant  issued  to  enforce 
payment  of  poor  rates,  cannot^  under  17  Geo.  2,  c  38, 
s.  7,  anauhimaelfofan^  olneetion  which  he  might  have 
urged  against  the  rate  itself  on  appeal  to  the  seeeiotu 
under  sect  it  Nor  will  ike  court  grant  a  mandamus 
to  justices  to  hear  such  appeal  against  the  warrantj  if 
^  application  discloses  no  grounds  of  appeal  other 
than  the  grounds  which  might  have  been  urged  agaxnei 
the  rate, 

Barrow  showed  cause  against  a  rule  obtained  by 
Biron,  calling  on  the  def  ts.  to  show  cause  why  they 
should  not  enter  continuances,  and  hear  and  deter- 
mine an  appeal  against  a  poor  rate  which  had  been 
made,  allowed,  and  confirmed,  and  also  to  show 
cause  why  the  rate  should  be  enforced.  Roots,  the 
applicant,  being  in  the  visible  occupation  of  land  in 
the  parish  of  Otfield,  was  rated  in  respect  of  it  for 
two  rates.  Against  these  rates  he  made  no  appeal, 
but  when,  in  consequence  of  nonpayment,  an  attempt 
was  made  to  enforce  the  rate  by  distress  warrant, 
he  appealed,  not,  as  is  usual,  against  the  rate,  in 
the  manner  pointed  out  by  the  17  Geo.  2,  c.  88,  s.  4, 
but  against  the  warrant  issued  to  enforce  it,  under 
sect.  7  of  the  same  Act.  When  the  case  came 
before  the  quarter  sessions,  counsel  for  the  paiish 
asked  Biron  to  state  if  he  had  any  grounds  of  appeal 
against  the  warrant,  which  were  not  also  good 
grounds  of  appeal  against  the  rate  itself,  ^^ron  in 
substance  admitted- that  he  had  none,  and  the  court 
thereupon  refused  to  hear  the  appeal.  [Black- 
BUipr,  J. — Might  not  that  be  a  g(X)d  ground  for 
giving  judgment  against  Mr.  Roots ;  but  is  it  good 
for  refusing  to  hear  him  ?1  The  authorities  show  that 
no  grounds  of  appeal  which  would  have  been  good 
as  against  the  rate  are  available  as  against  the  war- 
rant. The  court,  looking  at  those  authorities,  then 
said,  **It  is  useless  to  go  on,  for  there  is  really 
nothing  whatever  to  hear." 

Kam,  in  support  of  the  rule. — ^The  granting  of  the 
writ  is  a  matter  of  discretion.  The  amoiut  men- 
tioned in  the  warrant  is  dearly  ezoeaslve.  -  [Lets, 
J.— That  is  no  ground  ci  appeaL]  The  true  oob- 
sttnatiMiol  the  atattrtedoeattotpredudetheeeiirt- 
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[Bail. 


from  looking  at  the  circumstances  under  which  the 
nte  was  made.  The  appeal  is  giren  without  any 
limitation  of  the  sort  contended  for  on  the  other 
aide.  It  enables  the  app.  to  bring  the  whole  matter 
under  reriew,  and  the  court  will  not  import  a  con- 
dition into  it  which  the  Legislature  has  not 
imposed. 

Blaokburh,  J.^>The  proceedings  under  this  7th 
section  are  against  the  distress  only.  The  apt>licant 
comes  to  us  for  a  discretionary  writ,  and  asks  us 
to  order  the  justices  to  hear  a  matter  which,  on  the 
rery  face  of  it,  they  could  not  decide.  The  appeal 
has  been  altogether  a  mistake,  as,  if  it  lay  at  all,  it 
laj  against  the  rate  and  not  against  the  distress  by 
which  it  was  sought  to  be  enforced.  The  applica- 
tion is  an  unfounded  attempt  to  produce  litigation, 
aad  must  be  dismissed  with  costs. 

Lush,  J. — Clause  7  of  the  Act  assumes  that  the 
rate  is  good,  and  it  only  extends  the  remedy  given 
by  clause  4,  so  as  to  enable  the  parish  to  leyy  a  dis- 
tress in  other  places  than  that  in  respect  of  which 
the  rate  is  made.  There  is  no  appeal  against  the 
^rarrant  at  all,  nor  can  there  be,  for  the  mere  issuing 
ol  a  warrant  is  not  a  grievance  until  an  attempt  is 
made  to  enforce  it.  If  under  the  warrant,  there 
were  a  taking  oat  of  the  county,  or  of  the  goods  of 
parties  not  liable,  that  might  be  a  ground  of  appeal 
under  sect.  7,  but  nothing  of  the  kind  is  here 
diown. 

Ruk  duckarged,  with  ooete. 

Attorney  for  the  app.,  TcuseUy  Farersham. 

Attorney  for  the  resp.,  TownA,  Margate. 


Bbo.  v.  Ths  Matob,  &c.,  or  London,  ex  parte 

Mathbw. 

C\*<v  of  London  Improvement  Act — Notice  to  treat — 
bvOy  of  summoning  a  jury  to  aseees  compensation — 
lUasonabk  time — Short  residue  of  unexpired  term. 

The  authorities  of  the  dty  of  Londmy  seeking  to  take 
property  under  powers  oiven  6y  10  j^  11  Vic.  c. 
ocfoxz.,  respecting  which  they  nave  given  notice  to 
treaty  are  bound  to  summon  a  jury  within  a  reasonable 
time  after  they  have  received  particulars  of  the  pU.*s 
claim.  Nor  is  it  any  reason  for  refusing  or  decaying 
to  do  sOj  that  the  plt.*s  only  interest  in  the  lands  sought 
to  be  taieen,  is  a  residue  of  a  few  months  in  an  unex' 
piredtemL 

Mellish,  Q.C.  (ffannen  with  him)  showed  cause 
against  a  rule  obtained  by  H,  James,  calling  on  the 
defts.  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  summon  a  jury  to  assess 
compensation  payable  for  certain  lands  of  the  pit. 
required  for  the  purposes  of  the  Holbom  Valley 
Improvement.  The  City  Improvement  Act  does  not 
incorporate  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  18)  for  the  purchase 
of  lands  otherwise  than  by  agreement.  Instead 
thereof ,  other  provisions  have  been  substituted,  one 
of  whidi,  10  &  11  Vict,  c  cclzzx.,  sec.  20,  is  now  in 
question,  being  incorporated  witii  the  Holbom 
Valley  Improvement  Act,  27  &  28  Vict,  c.  IzL 
The  substance  of  the  8  &  9  Vict.  c.  18  on  tMs  point 
is,  that  parties  claiming  to  take  lands  under  it  must 
give  notice  to  treat;  then  the  compensation  pit. 
must  send  in  his  claim,  and  if  the  parties  do  not 
agree  within  a  specific  period,  the  warrant  to 
summon  a  jury  must  be  issued.  Unlike  the  Lands 
.Clause#  Act,  the  City  Improyement  Act  does  not 
fix  any  particular  time  within  which  the  jury  is  to 
be  summoned,  though  of  course  it  must  be  a 
reasonable  time.  Still,  it  is  dear  that  some  allow- 
■ace  must  be  made  on  aoeoiint  of  the  compleadtj . 


of  interests  in  land  within  the  city,  where  not 
only  are  several  persons  frequently  interested 
in  the  same  building,  but  different  parts  of  the 
same  building  are  let  out  for  various  terms,  and 
are  held  by  separate  leases.  '  And  this  writ 
oi  mandamus  ought  not  to  issue^  if  it  be  shown 
that  the  City  authorities  have  gone  on  as  fairly  and 
quickly  as  they  can.  The  court  will  not  cast  upon 
them  the  duty  of  pressing  these  matters  forward, 
especially  when  they  consider  that  the  object  of  the 
statute  under  which  they  are  acting  is  not  private 
profits,  but  public  improvements.  In  this  case  a  shop 
and  ground-fioor  were  demised  to  Mathew  for  a  term 
of  twenty-one  years,  to  expire  at  Michaelmas  1867. 
Notice  was  given  Dec.  13,  1866,  calling  on  him  to 
treat  for  his  interest  in  the  said  premises,  to  deliver 
up  possession  in  six  months,  and  to  send  in  his 
claim  within  one  month.  He  filled  in  a  printed 
form  left  witii  the  notice,  to  facilitate  the  statement 
of  his  daim,  and  sent  it  to  the  City  authorities 
Feb.  21,  1867,  so  that  he  took  two  months  instead  of 
one  to  make  out  his  claim .  On  April  18,  he  gaye 
notice  of  his  desire  to  have  the  matter  settled  by  f 
jury.  The  claim  therefore  was  only  for  seven 
months,  the  unexpired  residue  of  a  much  longer 
term,  though  he  says  he  had  evei7  reason  to  expect 
that  his  lease  would  be  renewed.  The  daim  was 
vaguely  worded,  and  ftathew  was  asked  to  give 
further  information,  but  none  was  obtained  till  the 
rule  was  moved  for.  Now,  in  respect  of  this  very 
house  there  are  three  or  four  different  interests,  and 
in  such  cases  the  City  cannot  go  on  immediately, 
nor  can  they  take  possession  till  they  have  paid  or 
deposited  the  compensation  money.  The  hiterval 
between  the  one  month  during  which  the  pit.  is  to 
make  his  daim,  and  the  six  months  at  the  end  of 
which  the  corporation  is  to  take  possession,  is  to 
give  opportunity  for  inquiry.  There  is  a  relation 
between  the  two  things.  But  here  the  occupant  did 
not  send  in  his  daim  for  two  months,  and  then 
made  it  in  an  ambiguous  form.  The  question  is, 
therefore,  whether,  looking  at  the  claimant's  delay, 
the  ambiguity  of  his  daim,  and  the  short  residue 
of  his  term,  the  court  can  say  that  it  is  a  fit  case  in 
which  to  grant  a  mandamus. 

Blackbusn,  J. — ^I  see  no  difficulty  about  it.  The 
claim  sufficiently  and  explidtly  describes  the  plt.*s 
interest  And  as  he  has  had  notice  served  upon  him 
in  December,  under  which  he  is  liable  to  be  turned  out 
in  June,  the  inconvenience  to  him  is,  that  probably,  as 
a  prudent  man  he  wiU  have  taken  other  premises,  and 
so  will  be  fixed  with  the  rent  of  two  shops.  I  agree 
that  his  waiting  from  December  to  February  to 
make  his  claim  is  to  be  taken  into  account,  but 
when  we  find  that  the  defts.  had  a  rotice  in  February 
which  gives  all  the  information  they  want,  that 
the  pit.  goes  out  in  June,  and  does  not  move  till 
May  as  a  matter  of  discretion,  we  cannot  sa^  he  has 
been  too  precipitate.  And  if  the  corporation  had 
a  legal  answer,  they  would  have  made  it.  The  rule 
for  a  mandamus  must  therefore  be  made  absolute. 

LusB,  J.,  concurred. 

Rule  absolute. 

Attorneys  for  the  pit.,  Sidn^  and  Sons, 

Attorney  for  the  corporation,  T,  J.  NeUon^ 
GuUdhaU. 


iU 
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KAGISTBATES'  OOUBTS. 

TUNSTALL  POLICE  COURT. 

Thursday,  June  6,  1867. 

(Before  J.  E.  Datis,  Esq.,  Stipendiary  Magistrate.) 

SUALLTHOBNB  LOGAL  Bo ARD  OF  HbALTH  V,  ChABLBS 

TOMKXNBON. 

Local  Board— Bye'laws^2l  Sf  22  Vict,  c.  98. 

A  bye-law  of  a  Local  Board  required  thai  a  person  in- 
tiidiny  to  erect  any  new  building^  j*c.,  should  give 
a  fortnight's  notice  thereof  to  the  surveyor  with  plan, 
j*c.  A  subseqtwnt  bye-law  imposed  a  penalty  on  any 
person  not  doing  50,  or  proceeding  to  the  construction 
of  such  buildings,  jr.,  without  the  sanction  of  the 
hoard: 

Held  thai  this  law  was  not  an  excess  of  the  power  given 
by  sec.  Biofthe  Local  Government  Act,  1858. 

This  case  gave  rise  to  a  question  concerning  the 
▼alidity  of  a  hye-law.  The  facts  and  irguments 
tufficiently  appear  from  the  judgment. 

Mr.  Davis. — In  this  case  the  deft,  was  summoned 
for  not  leaving  or  causing  to  he  left  at  the  office  of 
the  local  surveyor  of  the  Smallthoroe  Local  Board  for 
the  government  of  the  district  of  Smallthome,  such 
detailed  plans  and  sections  of  the  new  building  he 
was  then  intending  to  erect  at  Smallthome,  within 
the  district  of  the  local  board,  as  required  by  the 
28  th  bye-law  of  the  board  made  in  pursuance  of  the 
statute  in  such  case  made  and  provided.  At  the 
hearing  of  the  case  before  me  on  the  2drd  May,  it 
appeared  that  although  the  deft,  had  left  plans  of  a 
building,  subsequently  erected  by  him,  the  plan  was 
defective,  in  not  having  been  drawn  to  a  scale  as 
required  by  the  28th  bye-law  of  the  local  board. 
The  bye-laws  of  the  local  board  were  made  by  force 
of  the  34th  section  of  the  Local  Government  Act 
1858  (21  &  22  Vict.  c.  98),  which  enacts  that, 

Every  local  board  may  make  bye-laws  with  respect  to  the 
following  (that  is  to  say) : 

1.  WiUi  respect  to  the  level,  width,  and  consti  notion  of  new 

streets,  and  the  provisions  for  the  sewers^  thereof. 

2.  With  respect  to  the  stmctare  of  walls  of  new  boUdings 

for  securing  stability  and  the  prevention  of  fires. 
8.  With  respect  to   the   sufficiency  of    Uie   space   about 

bnildings,  to  secure  a  free  circulation  of  air,  and  with 

respect  to  the  ventilation  of  building^ 
4.  With  respect  to  the  drainage  of  buildings  to  water-closets, 

privies,   ashplta,   and  cesspools    in   connection  with 

buildings,  and  to  the  closing  of  buildings  or  parts  of 

bnildings  unfit  for  human  habitation,  and  to  prohibition 

of  their  use  for  such  habitation. 
And  they  may  further  provide  for  the  observance  of  the  same 
by  enacting  therein  such  provisions  as  they  think  necessary 
as  to  the  giving  of  notices,  as  to  the  deposit  of  plans  and 
sections  by  persons  intending  to  lay  out  streets  or  to  construct 
buildings,  as  to  inspection  by  the  local  board,  and  as  to  the 
power  of  the  local  board  to  remove,  alter,  or  pull  down  any 
work  begun  or  done  in  continuation  of  such  bye-laws :  Pro- 
vided always  that  no  such  bye-law  shall  affeet  anv  building 
eraeoted  before  the  date  of  the  constitution  of  the  dUstrict 

Mr.  TomkinsoD,  who  argued  the  case  very  ably  and 

clearly  for  the  deft.,  raised  objections  to  the  validity 

of  the  bye-laws,  and  as  the  questions  involved  the 

validity  of  the  bye-laws  of  local  boards  of  health, 

not  merely  in  this  district,  but  throughout  England 

(bye-laws  having  been  generally  framed  according 

to  a  set  issued  by  the  Government  for  the  guidance 

of  local  boards),  I  took  time  to  consider  the  point, 

and  I  have  now  to  deliver  judgment.    The  28th 

bye-law  of  the  of  Smallthorne  Lwial  Board,  relating 

to  the  deposit  of  plans,  is  in  these  terms : 

8&  Every  person  who  shall  intend  to  erect  any  new  building 
shall  give  a  fortnight's  notice  to  the  local  board  of  such  inten- 
tion, by  writing  delivered  to  the  local  surveyor,  or  left  at  his 
office ;  and  shall,  at  the  seme  time,  leave,  or  cause  to  be  left 
at  the  said  office,  detail  plans  and  seotimw  of  every  floor  of 
such  intended  new  building,  drawn  to  a  scale  of  not  less  than 
one  inch  to  every  eight  feet,  showing  the  position,  form,  and 
dimensions  of  tiie  several  parts  of  such  building,  and  of  the 
waterKsIoset,  privy,  cesspool^  ashpit  well,  and  all  other  appnr- 
lemaaoas ;  and  such  plans  and  lectionji  shall  be  ^^T^M>mpimtiMl 


by  a  description  of  tiie  materials  of  which  the  buOding  is  pro- 
posed to  be  constructed,  of  the  intended  mode  of  drainage  and 
means  of  water  supply. 

No  objection  was  raised  to  the  above  bye-law ;  but 
as  the  penalty  for  its  infringement  is  contained  in 
another  bye-law,  it  is  necessary,  in  order  to  rapport 
a  charge  of  infringement  of  the  28th  bye-law,  that 
the  bye-law  containing  the  penalty  should  be  also 
valid.  The  bye-law  containing  the  peoaXty  is  the 
32nd,  and  is  in  these  terms : 

32.  The  local  board  shall  by  their  order  approve  or  dls^- 
prove  of  proposed  new  works  or  buildings  within  the  tims 
severally  specified  herein  for  the  deposit  of  nottoes  diereof ; 
but  if  the  owner  or  person  intendinig  to  ooostruct  any  new 
street,  or  erect  any  new  building,  fall  to  givethe  nottoea  harelB 
required,  or  proceed  to  the  e:ncution  of  any  of  the  works 
before  the  expiration  of  such  notices,  without  the  approval  of 
the  local  board;  or  if  the  owner  or  any  person  shall  oonstnao^ 
or  cause  to  be  constructed,  any  works,  or  do  any  aot,  or  omit 
t  J  do  any  act,  or  comply  with  the  requirements  of  the  loesl 
board  contrary  to  the  provisions  herein  contained,  he  shall  be 
liable  for  each  offence  to  a  penalty  not  exoeeding  five  poands; 
and  be  shall  pay  a  further  sum,  not  exoeeding  forty  BIlilHngl^ 
for  each  and  every  day  which  such  works  shall  oonttnoe  or 
remain  contrary  to  the  said  provisions;  and  the  local  board 
may,  if  they  think  fit,  cause  such  works  to  be  removed,  al- 
tered, pulled  down,  or  otherwise  dealt  witb,  as  the  ease  msy 
require,  and  the  expenses  incurred  by  them  in  so  doing  shall 
be  repaid  by  the  offender,  and  be  recoverable  from  him  In  a 
summary  manner,  as  provided  by  the  Public  Health  Aet  I848u 

It  was  objected,  that  this  d2nd  bye-law  was  too  wide, 
or  in  legal  language  that  it  was  ultra  vires,  and  that 
being  bad  in  part  it  was  bad  altogether,  and  that 
however  unobjectionable  it  might  be  so  far  as  related 
to  the  imposition  of  a  penalty  for  the  infringement 
of  the  28th  bye-law,  if  that  penalty  stood  by  itself, 
yet,  that  being  coupled  with  other  provisions  which 
were  void,  the  whole  was  tainted  and  bad.    As  I 
think  the  proposition  that  a  bye-law  iMid  in  part 
is  bad  altogether  cannot  be  controverted,  the  ques- 
tion is  whether  this  32nd  bye-law  is  bad  in  any 
part?    Two  decisions  in  the  Court  of  Ezchequer 
were   especially  relied   upon   in    support    of   the 
objection  to  the  32nd  bye-law :  ( Yomtq  v.  Edwards, 
11  L.  T.  Rep.  N.  S.  424 ;  and  HatterJky  v.  Bvrr,  14 
L.  T.  Sep.  N.  S.  565.)    In  Young  v.  Edwards,  the 
bye-law,  which  was  held  bad  as  being  in  excess  of 
the   authority  given  by  the  Act  was    nearly  in 
the  terms  of  the  32nd  bye-law  of  the  Smallthorne 
Board,  but  it  differed  in  some  points,  and  among 
others,  in  making  any  alteration  in   any  works 
after  they  had  been  completed,  and  the  deviation 
from  any  approved  plan,  whether  in  new  or  exist- 
ing buildings,  the  subject  of  a  penalty.    Accord- 
ing to  the  report  of  that  case  in  83  L.  J.  N.  S.  227, 
M.  C,  as  well  as  in  the  Law  Times,  tiie  Court  in 
giving  judgment  merely  said  that  the  bye-law  was 
bad,  being  in  excess  of  the  authority  given  by  the 
Act.    In  the  argument,  the  counsel  in  support  of  the 
objection  to  the  bye-law  cited  the  earlier  case  of 
Brovm  v.  The  Holyhead  Local  Board  of  Health,  Hurl. 
&  Colt.  601,  and  32  L.  J.,  N.  S.,  25,  Ex.,  where  a 
bye-law  almost  in  the  same  terms  was  held  to  be 
invalid,  apparently  on  the  ground  that  bye-laws 
could  not  deal  with  exiiMiing  buildings;  and  the 
impression  on  my  mind  from  the  Law  Journal  report 
of  Youn^  V.  Edwards  is  that  that  case  simply  foUowi^ 
the  decision  in  Brown  v.  The  Hofyhead  Local  Board 
of  Health,     Young  v.  Edwards  is  not  reported.  It 
seems,  in  Hurlestone  and  Coltman*s  Reports,  but  in 
the  Law  Times  report  of  that  case  Bramwell,  B.  ii 
reported  to  have  said—"  Is  this  bye-law,  whidi  gives 
the  board  a  general  power  of  disapproval  without 
assigning  any  reason,  a  good  bye-law  under  an  Act 
of  Parliament  which  says  the  board  may  make  bye- 
laws,  with  power  to  enforce  the  observance  of  them 
in  respect  to  four  particular  matters  ?    Under  ti^s 
bye-law  the  board  may  enforce  anything.**    in  these 
observations  Bramwell,  B.  evidently  r^erred  to  the 
first  part  of  the  bye-law,  which,  in  precisely  the  same 
words  as  used  in  the  32nd  bye-law  of  iJie  Small- 
thome Board,  provides  that  "  the  local  board  shall, 
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hy  their  order,  approve  or  disapprove  of  proposed 
new  works  or  buildings  within  the  times  severally 
•pedfled  herein  for  the  deposit  of  notices  thereof." 
If  the   judgment  of  the   court   pronoandng  the 
bye-law   invalid   proceeded    even   in    part  upon 
an    objection   of   this   kind   it  follows   that   the 
Mnd  bye-law  now  before  me  is  invalid  also.    In  the 
abaenoe,  however,  of  any  express  grounds  for  the 
judgment,  I  think  I  ought  not  to  act  upon  this  sug- 
gestion of  Bramwell,  B.  however  well  founded  the 
doubt  of  that  very  able  judge  may  be.    I  am  con- 
firmed in  treating  the  decision  in  Young  v.  Edwards 
as  not  being  inconsistent  with  the  82nd  bye-law,  by 
the  fact  that  the  Government  officers  of  the  Local 
Government  Act  Office  have  treated   the  case  of 
Yf^una  V.  Bdwards^  as  well  as  the  Holyhead  case,  as 
merely  deciding  the  uUra  vires  to  consist  in  the 
references  to  alterations  in  works  after  completion, 
'*  whether  in  new  or  existing  buildings  ;"  and.  those 
officers  framed  a  new  bye-law  to  meet  this  objection, 
in  substitution  for  the  one  originally  suggested  by 
the  Qovemment  office,  and  this  new  bye-law  so  framed 
is  in  the  precise  terms  of  the  32nd  bye-law  of  the 
Smallthorne  Board.  I  now  proceed  to  notice  the  case 
of  Battersley  v.  Burr,  In  that  case  (reported,  as  far  as 
I  am  aware,  only  in  the  Law  Times)  the  bye-law  held 
to  be  invalid  differed  very  materisUy  from  the  bye- 
law  now  under  consideration.    It  required  a  month's 
notice,  with  plans,  to  be  given  at  one  of  the  monthly 
meetings  of  the  board  before  beginning  to  build,  and 
that  a  consent  to  use  such  plans  should  be  under  the 
hands  of  five  members  of  the  board,  and  sealed  : 
^  and  whoever  shall  neglect  or  refuse  to  give  such 
notice  and  description,  accompanied  with  the  proper 
plans  and  sections,  or  to  leave  with  the  board  such 
description,   and  plans,  and  sections,    or   correct 
tracings  thereof  as  aforesaid  when  approved,  or  shall 
erect  or  re-erect  any  house,  building,  or  conveni- 
ences,   otherwise   tlian    in    accordance    with    the 
descriptions,  plans,  sections,  and  arrangements  ap- 
proved, fixed,  &c.,  by  the  board,  or  in  any  other  way 
offend  against  this  bye-law,  shall  be  liable  for  every 
such  offence  to  a  penalty  not  exceeding  five  pounds, 
and  to  a  further  penalty  not  exceeding  forty  shil- 
lings for  every  day  during  which  he,  she,  or  they 
shall    suffer  such  said   house,   building,  or   con- 
veniences built,  re-built,  or  constructed  contrary  to 
the  order  of  the  board,  so  as  to  continue,  and  the 
board   may,  if  they  think  fit,  cause  such  house, 
building,  or  conveniences  so  improperly  constructed 
to  be  altered,  pulled  down,  or  otherwise  dealt  with 
as  the  case  may  require,  and  the  expenses  incurred 
by  them  in  so  doing  shall  be  repaid  by  the  offending 
party,  and  be  recoverable  in  a  summary  manner." 
The  offence  there  charged  was  neglecting  to  give  a 
month's  notice  and  plans  at  a  monthly  meeting  of 
the  board  before  beginning  to  build.    The  deft,  had 
given  a  notice  and  plans  at  a  monthly  meeting,  but 
he  began  to  build  before  the  expiration  of  the  month. 
The  plans  were,  however,  afterwards  passed  by  the 
board,  before  the  information  was  laid.    It  was  con- 
tended on  the  hearing  of  the  complaint  that  the  bye- 
law  was  unreasonable  and  uncertain,  and  therefore  bad, 
as  it  must  be  reasonable  and  within  the  law ;  that, 
the  portion  thereof  requiring  plans  to  be  deposited 
one  month  at  the  least,  and  that  at  a  regular  monthly 
meeting  of  the  board,  was  unreasonable,  and  there- 
fore bad ;  and  that  by  such  bye-law  no  period  after 
plans  being  submitt^  is  stated  within  which  the 
board  will  declare  their  approval  or  disallowance 
thereof.    It  was  also  contended  that  the  offence  was 
condoned  by  the  adoption  of  the  plans.    The  defts. 
were  convicted  by  the  justices,  but,  on  a  case  stated 
by  way  of  appedi,  the  Court  of  Ex.  gave  judgment 
for  the  apps.  without  hearing  their  counsel.    No 
reasons  are  given  in  the  judgment,  the'report  simply 
stating  '*  There  must  be  judgment  for  the  apps." 
Some  observations  of  the  judges  during  tiie  argu- 


ments of  the  counsel  in  support  of  the  conviction 
are,  however,  given.    Channell,  B.  doubts  whether 
it  was  in  the  power  of  the  board  to  make  such  a 
stringent  provision  as  requiring  the  notice  to  be 
given  at  one   specific  period    only,   recurring  at 
considerable  intervals,  and  Pollock,  C.  B.  observed 
that   the  apps.    merely    took  time   by   the   fore- 
lock.   Martin,  B.,  however,  is  reported  to  have 
said,    "My    impression   is,    that   the    proceeding 
is    wrong   altogether.      The   power   given   is   to 
make  bye-laws  as  to  the  structure  of  walls  and 
the  sufficiency  of  space,  and  for  the  observance  of 
the  same  to  make  provisions  as  to  giving  notices 
and  the  deposit  of  plans,  the  inspection  by  the  board, 
and  the  removing,  altering,  or  pulling  down  of 
buildings  that  contravene  the  bye-laws.    It  seems 
to  me  that  a  man  may  be  compelled  to  deposit  plans 
and  give  notices,  but  there  is  no  power  to  prevent 
him  beginning  his  building  next  day,  subject  to  his 
liability  to  have  it  pulled  down  if  it  contravenes  the 
bye-laws ;"  and  Channell,  B.  says,  to  the  counsel : 
'*  Your  argument  must  go  the  length  of  saying,  that 
a  man  may  not  build  on  his  own  land  until  the  tinae 
has  expired,  though  he  may  intend  and  be  doing  his 
utmost  to  comply  with  the  requirements  of  the 
bye-laws."     Now,  although  the  learned   reporter 
of  the  case  framed  his  head-note  apparently   on 
these  last-mentioned  observations,  and  as  if  the  court 
had  expressly  held  that  a  person  giving  notice  under 
bye-laws  has  a  right  to  commence  building  when 
he  pleases,  subject  to  the  board's  right  to  pull  down 
or  alter  his  building  If  built  in  contravention  of  the 
bye-laws    I    was    nevertheless   inclined    (as    well 
during  the  argument  as  since)  to  treat  the  decision 
of  the  court  as  resting  upon  the  objections  taken  on 
the  hearing  of  the  complaint  so  as  to  uphold  the 
bye-law  now   before  me,  for  it  will  be  seen  that 
those  objections  would  not  apply  to  the  present  case. 
I  am,  however,  reluctantly  driven  from  that  view 
of  the  decision  in  Hattersley  v.  Burr  by  the  construc- 
tion which  the  Government  officers  have   put  on 
that  case.    In  an  official  circular  issued  to  local 
boards,  Mr.  Tom  Taylor,  the  secretary,   says,  that 
the  Court  of  Exchequer,  in .  Hattersley  v.  Burr^  held 
**  that  the  Local  Grovernment  Act  1858  did  not  em- 
power local  boards  to  make  bye-laws  for  restraining 
persons  from  beginning  to  build,  and  to  impose 
penalties  for  so  doing ;  but  that  their  power  was 
limited  to  making  regulations  as  to  the  construction 
of    buildings,  and  the  time  and  mode  of  giving 
notices,  and  to  pulling  down  and    altering    any 
buildings  not  erected  in    conformity  with   those 
regulations ;  and  that,  although  a  person  about  to 
build  might  be  compelled  to  deposit  plans  and  give 
notices,  there  was  no  power  to  prevent  his  beginning  to 
build  the  next  day,  subject  to  his  liability  to  have 
the  work  pulled  down  if  it  contravened  the  bye- 
laws.*'    Adopting  this  view,  therefore,  of  the  de- 
cision in  HatterSey  v.  Burr,  does  the  82nd  bye-law 
conflict  with  it  ?    Now,  although  I  am  aware  that 
the  officers  of  the  Local  Government  Act  adhere 
to  the  form  of  bye-law  in  question,  and  still  seem  to 
think  that  the  case  of  Hattersley  v.  Burr  does  not 
impugn  it,  it  appears  to  me  that  it  does  do  so.    If 
the  bye-law  imposes  a  penalty  on  a  person  beginning 
to  build  the  next  day  after  giving  a  notice  and 
depositing  plans,  it  is  inevitably  in  conflict  with 
Hattersley  v.  Burr,    The  32nd  bye-law  expressly  says 
that  if  the  person    .    .    .    *'  proceed  to  the  execu- 
tion of  any  of  the  works  before  the  expiration  of 
such   notices  without   the    approval  of  the  local 
board,"  he  shall  be  liable  to  a  penalty  not  exceeding 
5L    I  therefore  think  the  32nd  bye-law  is  bad  as  not 
being  within  the  authority  given  by  the  Act,  as 
defined  by  the  Superior  Courts,  and  I  accordingly 
reluctantly  dismiss  this  summons ;  reluctantly,  not 
with  reference  to  this  particular  case  where  the 
defendant  did  not  intend  to  violate  the  law,  but 
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relucUmtlv  with  reference  to  the  regret  I  feel  at  the 
fact  that  this  decision  must  for  a  time  at  least  neces- 
sarily embarrass  the  efficient  working  of  provisions  of 
the  law  which,  for  the  sake  of  the  common  weal,  I 
heartily  desire  to  see  carried  out  toftheir  full  legiti- 
mate extent.  I  have  already  adverted  to  the  import- 
ance of  the  case.  It  is  a  sense  of  its  importance  that 
has  induced  me  to  state  the  grounds  of  my  judgment 
at  such  length  and  with  so  much  minuteness.  In 
conclusion,  I  would  express  a  hope  that  the  Govern- 
ment  officers  will  be  induced  to  frame  a  distinct 
clause  for  penalties  without  including  any  specific 
offences  in  that  clause.  If  that  course  had  been 
originally  adopted,  or  if  the  penalty  was  attached 
to  each  offence  by  separate  bye-lawt,  mudi  litigation 
would  be  avoided. 

CLERKENWELL  POLICE-COURT. 

TVerdbiy,  June  18. 

Be  St.  AndrbVs,  Holbobh. 

Tithes^ Jurisdiction  qfjustices. 

Where  proceediags  for  recovery  of  tithes  are  taken  imder 
58  Geo.  8,  c.  12,  if  deft,  bond  fide  dentes  his  liability  to 
pay  any  tithes  wh<Uever  the  jurisdiction  of  the  justices 
is  ousted. 

Dr.  James  William  Worthington,  perpetual  curate 
or  incumbent  of  the  church  of  the  chapelry  district 
of  the  Holy  Trinity  of  St  Andrew,  Holbom,  and  the 
Rev.  John  William  Laughlin,  M.  A.,  perpetual  curate 
or  incumbent  of  the  chapelry  district  of  St.  Peter's, 
Saffron-hill,  summoned  several  of  the  inhabitants  of 
the  parish  of  St.  Andrew's,  Holbom,  for  the  non- 
payment of  tithes  due  in  the  year  1865. 

Rickett,  solicitor,  of  Frederick-street,  Oray*s-inn- 
road,  attended  on  behalf  of  the  complainants,  and 

Bennettf  solicitor,  for  the  defendants.  * 

The  arguments  in  these  cases  have  occupied  the 
attention  of  the  court  for  several  days,  and  to-day 

Mr.  CooKB  delivered  judgment  as  follows :  -This 
is  a  summons  taken  out  by  John  William  Laughlin, 
the  incumbent  of  the  church  of  t^e  chapelry  district 
of  St.  Peter's,  Saffron-hill,  in  the  parish  of  St. 
Andrew's,  Holbom,  against  Abraham  Jacobs,  one  of 
the  parishioners,  to  recover  the  sum  of  Ss.  3</.,  three 
equal  seventh  parts  of  a  composition  for  tithes 
accnimg  and  arising  in  that  parish.  The  proceed- 
ings are  taken  under  the  5th  sect,  of  Will.  3,  ex- 
tended as  to  amount  by  58  Geo.  3,  cap.  12,  which 
in  effect  gives  justices  jurisdiction  in  cases  of  claims 
to  tithes  when  the  claim  does  not  exceed  10/.  A 
preliminary  objection  was  taken,  on  the  authority  of 
Jiobinson  v.  Purday  16  Meeson  &  Welsby,  p.  11,  to 
my  jurisdiction,  it  being  denied  that  the  defendant 
was  liable  to  pay  any  tithes  whatever  under  the 
present  claim.  At  first  it  appeared  to  me  that  the 
defendant  was  bound  to  bring  himself  under  sect.  8 
of  the  7  &  8  Will.  3,  c.  6,  and  to  follow  the  require- 
ments of  that  section ;  but  upon  more  careful  con- 
sideration I  think  that  that  section  applies  only  to 
cases  where  the  defendant  himself  insists  upon 
a  prescriptive  composition,  agreement,  or  title, 
to  defeat  the  demand  whereby  he  or  she  is,  or 
ought  to  be,  freed  from  payment  of  the  tithes,  and 
not  simply  to  a  case  such  as  the  present,  where  the 
defendant  denies  the  right  of  the  complainant  to 
any  title  whatsoever.  In  the  case  of  Robinson  v. 
Purday  the  defendant  took  a  verbal  objection  to  the 
claimant's  right,  and  although  the  justices  decided 
against  such  objection,  and  made  the  order,  that 
order  was  never  enforced ;  and  on  the  plaintiff  filing 
a  bill  in  equity,  it  was  decided  by  the  Court  of 
Exchequer,  to  whom  the  case  was  referred  by  the 
Vice-Chancellor,  that  after  the  defendant  had  before 
the  justices  in  good  faith  denied  his  liability  to  pay 


in  respect  of  the  tenement  charged,  thcgr  ceased  to 
have  jurisdiction  in  the  case,  and  any  order  xnade 
thereon  was  null  and  void.    They  f  imher  decided 
that  the  defendant  could  not,  having  raised  such  an 
objection  before  the  justices,  dispute  the  claimant'a 
right  to  proceed  in  equity.    The  judgment  in  the 
case  (d  Backhouse,   app.  v.  2%6  Churchwardems  of 
Bishopswoarmoulh   has   also   a   direct    bearing    on 
the  present  case.     [Having  read  a  portion  of  the 
judgment,  the   learned    magistrate   proceeded   as 
follows :]    The  case  of  Reg.  v.  Kidd  is  also  a  stronjg 
authority  to  show  that  the  justice  should  stay  his 
hand  where  his  right  to  determine  the  question  is 
fairly  raised;  and  that,  relying  on  the  integrity  of 
the  advocate,  he  very  frequently  took  his  statement 
to  that  effect  without  evidence.    The  authority  of 
this  case  clearly  binds  me,  and  it  remains  for  me 
only  to  consider  whether  the  objection  is  merely 
colourable  or  band  fids.    It  is  clear  that  the  Legis- 
lature did  not  contemplate  the  submission  of  cases 
of  disputed  title  to  the  decision  of  the  magistrates^ 
but  the  intention  whs  to  relieve  the  rector  from  the 
expenses  attendant  on  litigation  in  minor  cases, 
when  the  principle  was  clearly  defined,  and  the  pay- 
ment was  resisted  merely  through  the  wilfulness  of 
the  party  charged.    Now,  tithes  are  predidL,  mixed 
or  personal ;  predicU  and  mixed  are  the  tithes  of 
the   produce  of   the  land.     Now,    it   is  a  clear 
principle  of  law  that  houses  are  not  titheable ;  but 
whether  Und  that  has  been  titheable  ceases  to  be 
so  when  built  on  is  an  arguable  question.    I  incline 
strongly  to  think  that  it  ceases  to  be  titheable, 
unless,    indeed,    such   land   before    it    was   built 
on  was  covered  by   a   modus.    In  such   case  a 
grave  question  would  arise  whether  its  being  built 
upon  would  discharge  that  modus.    I  do  not  under- 
stand, however,  that  the  claimant's  predicil  or  mixed 
tithes  which  are  immediately  connected  with   the 
land,  and  which  were   principally  intended  as  a 
maintenance  for  the  clergy  in  country  parishes,  is 
set  up  as  the  foundation  of  the  incumbent's  claim 
under  the  summons,  and,  if  it  were  so,  I  should 
have  no  hesitation  in  deciding  that  the  objectioa 
to  my  jurisdiction  was  bond  fide.    It  would  seem 
from  the  summons  that  the  present  claim  by  the 
incumbent  is  founded  upon  an  ancient  payment  as 
composition  for  personal  tithes,  and  which  originally 
consisted  of  a  tenth  part  of  a  man's  clear  gains 
from  his  trade  or  business,  and  formed  a  provision 
for  the  clergy  in  cities  and  towns,  and  which,  being 
collected  from  house  to  house,  gradually  grew  into 
a  tithe  chargeable  upon  the  house,  though  payable 
by  the  occupier ;  and  by  this  means  customs  were 
established  in  ancient  towns  for  these  money  pay- 
ments upon  houses  as  oomposition  for  personal  tithes. 
These  tithes  were  due  of  common  right ;  they  were 
afterwards,  in  the  reign  of  Henry  VIIL,  confirmed 
by  statute  law.    It  must  be  understood  that  this 
claim  was  made  not  for  a  tithe  payable  by  the  occu- 
pier of  the  house  in  respect  of  his  occupation.    So 
great  a  difficulty  was  found  in  the  collection  of  these 
tithes,  that  in  the  2nd  and  8rd  of  Edward  lU.  an 
Act  was  passed,  whereby  personal  tithes  were  in 
effect  abolished  in  those  places  where  they  had  not 
existed  for  forty  years  before  the  making  of  that  Act, 
and  where  those  tithes  could  still  be  enforced  it  was 
recoverable  before  the  ordinary  of  the  diocese.    I 
think  from  this  that  it  was  very  doubtful  whether 
these  tithes  cannot  be  collected  in  new-built  towns 
or  places  erected   since  that  period,  but  only  in 
ancient  cities  and  towns,  and  that  to  aU  intents  and 
purposes  the  claim  to  compensation  for  personal 
tithes  has  altogether  ceased.     I  have  referred  to 
these  points,  not  to  decide  the  case  upon  its  merits, 
but  to  show  that  in  my  opinion  the  defendant  has 
fairly  and  bond  fide  raised  the  question  of  his  liability 
to  pay  the  tithes  claimed,  and  I  think  it  is  maeik 
more  satisfactory  that  t^s  esse  ahauld«be  zaised  in 
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the  Superior  Courts,  when  the  matter  would  have 
fall  discuMion. 

Application  was  made  bj  Bennett  for  costs,  but 
it  was  opposed  by  Hicketts,  and 

Mr.   CooKB   said  that  the  question  was  vei'y 
fairlj  argued,  and  lefused  to  grant  costs. 


DEVON  QUABTBR  SESSIONS. 

EzBroB,  Jufy  8,  1897. 

(Before  Mr.  Commissioner  Bioos  Andrbws,  Q.C., 
Chairman,  and  other  Justices. 

Bbo.  v.  BnncoHB. 

Jtfofidottf  wnay  to  property  —  Malice  necessary  to 
constitute  iAecnnw— 24  f-  25  Viet.  c97, «.  18, 61, 52, 
58. 

Upon  an  indictment  for  ma&cious  inftay  to  property  under 
the  6Ut  section  of  24  fr  26  Vict.  c.  97  the  deft,  was 
proved  to  have  broken  windows  and  done  other  damage 
to  houses  of  the  prosecutor^  having  previously  asserted 
that  he  was  acting  for  his  (deft.'s^  brother,  who,  he 
aaid,  was  the  rightful  owner  of  the  houses.  The  jury 
were  direeted  to  convict  if  they  believed  the  deft,  conu- 
mitted  these  acts,  knowing  that  he  had  no  legitimaU 
claim  to  the  houses,  and  with  the  determination  to  pre- 
vent aefoT  aepoesSMe,  the  actucU  owner  from  enjoying 
quiet  possession.  * 

The  deft,  was  indicted  for  malicious  injury  to 
prroerty  under  sect.  61  of  24  &  26  Vict,  c  96. 

The  words  of  the  section  are  "  Whosoever  shall 
unlawfully  and  maliciously  commit  any  damage, 
injury,  or  spoil,  to  or  upon  any  real  or  personid  pro- 
perty whatsoever,  either  of  a  public  or  private 
nature,  for  which  no  punishment  is  hereinbefore 
provided,  the  damage,  injury,  or  spoil  being  to  an 
amount  exceeding  6/.,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

The  witnesses  proved  that  the  deft,  had  for  many 
years  consistently  maintained  that  his  ddest  brother 
was  the  rightful  owner  of  certain  houses  at  Paign- 
ton, in  the  possession  of  William  Crossman,  the 
prosecutor,  and  in  1864  the  deft,  had  been  taken 
before  the  magistrates  for  disturbing  the  prosecutor; 
upon  that  occasion  the  deft,  signed  a  paper,  in  which 
he  admitted  that  he  had  entered  the  prosecutor's 
house  under  a  mistaken  idea  of  right,  and  he  pro- 
mised not  to  interfere  again,  except  by  legal  means, 
to  enforce  his  brother's  rights.  The  houses  had 
been  transferred  in  1831  from  the  deft's  father  to  a 
ptfson  who  subsequently  sold  his  interest  to  the 
prosecutor.  The  deft,  offered  to  pay  the  prosecutor 
during  the  year  1864  a  sum  of  money  which  he  said 
was  the  amount  of  his  father's  debt  upon  the  pro- 
perty, and  he  asserted  he  was  authorised  by  his 
brother  to  make  a  claim ;  the  prosecutor  declined  to 
take  the  money,  and  told  the  deft,  he  had  bought 
the  houses  and  paid  for  them,  and  he  possessed  a 
good  and  clear  title  to  them. 

In  August  1866,  notice  to  quit  was  delivered  by 
the  deft,  upon  the  prosecutor  and  the  tenants  of  his 
houses,  and  on  the  2dth  May  last,  about  the  middle 
of  the  day,  the  deft,  came  to  these  houses  and  broke 
140  panes  of  glass  with  a  pole,  and  also  climbed  on 
the  roof  and  removed  with  a  hammer  several  slates : 
he  also  took  the  keys  from  the  doors  of  the  houses. 
One  pane  of  glass  in  the  greenhouse  was  broken  by 
a  piece  of  slate :  this  the  deft,  apologised  for  and 
said  it  was  done  aocidentally.  The  damage  caused 
by  the  deft,  was  estimated  at  about  7/.  The  deft, 
had  applied  to  several  legal  advisers  for  assistance 
in  establishing  his  rights,  but  had  been  unable  to 
persuade  any  one  to  undertake  his  case. 


Montague  Bere,  who  was  counsel  for  the  prosecu> 
tion,  submitted  that  the  jury  must  determine 
whether  the  deft,  was  acting  wilfully  -and  mafi- 
biously,  and  also  whether  the  proviso  at  the  end  of 
the  62nd  section  applied  to  the  circumstances  of 
this  case  ^*  Provided  that  nothing  herein  contained 
ihall  extend  to  any  case  where  the  party  acted 
under  a  fair  and  reasonable  suppositio|i  that  he  had 
a  right  to  do  the  act  complained  of." 

Upon  the  conclusion  of  the  case  for  the  prosecu- 
tion. 

Carter,  for  the  deft.,  admitted  that  these  proceed- 
ings  were  illegal,  but  it  was  necessary  in  order  to 
establish  the  charge  that  the  intention  of  the  deft« 
was  malicious.  The  deft,  had  always  maintained 
his  brother's  claims,  and  upon  this  occasion  he 
foolishly  tried  to  carry  out  what  he  bonSi  fide  con- 
sidered he  had  a  right  to  do.  The  case,  therefore, 
was  not  within  the  statute,  for  malice  could  not  be 
implied  from  the  illegality  of  the  act.  This  has 
been  held  to  be  the  interpretation  of  the  18th  sec- 
tion, which  applies  to  injuries  to  houses  by  tenants, 
and  this  section  is  analogous :  (Cox's  C.  L.  109.) 
(a).  It  was  clear  the  deft,  had  a  reasonable  idea  of 
bis  right  to  possession,  and  the  facts  of  the  apology 
for  the  brok(»n  window  in  the  greenhouse  and  &e 
tender  of  money  for  the  payment  are  strong  evi- 
dence against  the  existence  of  malice.  This,  there* 
fore  is  a  matter  for  the  decision  of  the  Court, 
and  there  is  no  case  for  the  consideration  of  the 
jury. 

(a)  The  following  la  the  note  to  this  seotion  In  the  edition  of 
the  Criminal  Law  OonAolidatlon  and  Amendment  Acta,  by 
a  &  Oreavee,  QO. :~ '  Mr.  Cox  (0.  L.  109)  sayt:  *  Malice  b  of 
the  eMemoe  of  tfUe  offenoe.  It  Is  not  enough  that  it  be  onlaw- 
foUy  done,  Oure  m»at  b$  a  dei^  tc  i^ittrt  ths  omur:  This  ia 
dearly  wrong  by  the  ezpreas  terms  of  sect  58,  Mr.  Welsby 
perfectly  correetly  saya,  '  prove  that  the  act  wae  done  maH- 
cioualy,  that  la  wilfally,  and  without  any  claim  or  pretence  <rf 
right  to  do  iL'  Jenr.  Archb.  4«L"  The  words  of  the  68th  sec- 
tion are:-** Every  panishment  and  forfeltore  by  this  Act  im- 
posed on  any  person  mallcionaly  committing  any  offence, 
whether  the  same  be  pnnlshable  open  indictment  or  upon 
snmmary  conviction,  shall  eqaally  apply  and  be  enf<Hrced, 
whether  the  offence  shall  be  committed  from  malice  ooo- 
oetved  against  the  owner  of  the  property  in  respect  of  whidi 
it  shall  be  committed  or  otherwise  **  The  '*  express  terms  **  of 
ihU  section  certainly  do  not  show  that  Mr.  Oox  is  **  clearly 
wrong."  (See  Lord  Denmaa's  jndgment  in  Jamu  y.  Phelpg,  11 
Ad.  ft  £1 488.) 

Bere  contra. — Midice  must  be  a  fact  for  the  jury 
to  consider  upon  the  evidence.  The  word  '*  maU- 
ciously  "  must  exclude  the  possibility  of  an  inten- 
tion to  do  a  fair  and  reasonable  deed. 

The  CousT  held  the  case  was  one  for  the  decisioa 
of  the  jury,  and  the  Chairman,  in  summing  up^ 
said :  Ton  must  be  satisfied,  before  you  oonvict  the 
d^t.,  that  his  intention  was  malicious.  I  shall  pass 
over  the  absence  of  any  proof  that  the  deft,  was 
acting  with  his  brother's  autiiority,  and  assume  that 
he  was  in  the  position  of  his  brother.  The  question 
then  for  you  to  answer  is,  did  the  deft,  commit  these 
acts  with  a  real  desire  to  test  the  right  of  his 
brother?  If  'you  think  he  did,  you  ought  to 
acquit ;  but  if  you  think  that  the  deft.,  believing 
he  had  no  power  to  legitimately  enforce  his  daim^ 
determined  to  prevent,  as  far  as  he  could,  the  actual 
owner  from  enjoying  quiet  possession,  you  must 
find  the  deft,  guilty. 

Verdict,  guilty. 

The  Chaibxav,  in  answer  to  an  application  of 
the  def t.'s  counsel,  refused  to  grant  a  case,  and  said 
the  court  were  unanimously  of  opinion  that  the 
matter  was  entirely  a  question  of  fact. 

As  the  prosecutor  declined  to  press  for  Any 
sentence,  the  deft,  was  bound  over  in  his  own 
recognisances  to  come  up  when  called  upon'  for 
sentence,   whidi,  the  Chaixmav   said,  would  be 
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severe  |if  bdj  repetition  of  the  offence  should  take 
place. 

AttomeTB  for   prosecution,  Frasncu  and  Baker^ 
Newton  Abbott. 

Attornej'for  deft.,  WiUuford^  Exeter. 


MAHLB0R0UGH-8TREET  POLICE  COURT. 

Wednetdajfj  June  25. 

(Before  Mr.  Knox.) 

Re  Thb  Arbitration  of  Dibputbb  Act. 

Strikes — Arbitration  (5  Geo.  4,  c.  96). 

£,  Lewis  renewed  his  application  for  a  summons, 
on  behalf  of  a  journeyman  tailor,  under  the  Act 
known  as  the  "  Arbitration  of  Disputes  Act,"  5  Qeo. 
4,  c.  96 ;  power  being  giren  under  the  Act  to  settle 
certain  disputes  between  master  and  workmen; 
amongst  others,  disputes  respecting  the  payment  of 
wages  as  agreed  upon,  of  the  hours  of  work  as 
agreed  upon;  but  it  is  afterwards  provided  that 
nothing  in  this  Act  contained  should  authorise  any 
justice  to  establish  a  rate  of  wages,  or  price  of  labour 
or  workmanship,  at  which  the  workman  shall  in 
future  be  paid,  unless  with  the  mutual  consent  of 
both  master  and  workman. 

Mr.  Knox  said :  Without  prejudicing  anything  as 
to  the  facts  of  the  case,  as  they  may  be  disclosed 
upon  summons,  there  seems  to  be  a  possibility  that 
this  case  will  fall  within  the  special  exception 
mentioned  in  sect  2.  Dropping  the  whole 
machinery  of  arbitrators  and  referees,  and,  assuming 
that  the  case  ultimately  comes  before  the  magis- 
trate for  decision,  he  is  expressly  forbidden  to  do 
anything  which  shall  establish  a  rate  of  wages  for 
the  future  in  any  trade.  Now,  the  rery  essence  of 
this  application  is  that  the  complainant  shall  be 
so  remunerated  according  to  a  log,  the  validity 
of  which  it  is  obvious  the  defendants  would 
dispute.  Mr.  Lewis  says— and  no  doubt  it 
iBight  be  so  contended — that  the  magistrate  had 
noSiing  to  do  with  any  reference  which  may 
be  drawn  from  his  decision;  he  would  simply 
contend  that  the  complainant  is  entitled  to  be  paid 
according  to  the  custom  of  the  trade,  and  that  the 
log  is  evidence  of  the  custom.  I  confess  it  seems 
to  me,  on  the  whole  matter,  that  to  establish  the 
validity  of  the  log  is  to  establish  the  rate  of  wages. 
Assuming  that  I  dismissed  the  summons,  it  would  be 
competent  to  Mr.  Lewis  to  ask  me  to  state  a  case  for 
the  judges ;  it  would  be  equally  competent  to  me  to 
state  Uiat  I  had  found  facts,  not  raised  in  point  of 
law,  and  upon  that  point  Mr.  Lewis  might  take 
further  action.  On  the  whole  I  think  it  would  be 
more  convenient  to  all  parties  if  this  application  were 
renewed  next  week,  it  being  clearly  understood  that 
the  rights  of  the  parties  are  not  affected  by  the  result 
at  this  application.  I  would  also  add,  that  although 
in  this  case  I  have  the  mos^  serious  doubt  that  the 
application  can  be  entertained  under  this  statute,  I 
would  be  glad  indeed  if  it  were  found  to  be  otherwise. 
It  would  be  a  happy  circumstance  if  the  agitation 
which  at  present  pervades  the  tailors'  trade  were 
withdrawn  from  the  streets  and  brought  within  the 
walls  of  courts  of  justice  for  legtA  decision. 

E.  Lewis  said  that  after  what  he  had  heard  from 
his  worship  he  would  renew  his  application. 

Subsequently  Mr.  Lewis  attended  before  Mr. 
Knox,  and  said  that,  the  persons  against  whom  he 
applied  for  the  summons  having  agr^  to  his  client's 
terms,  he  wished  to  withdraw  his  application. 


(Before  Mr.  Tihwhait.) 
Tttesdojf,  Jubf  15. 

B.  V.  IfXTCBXLL  AND  OTHERS. 

Ccmp^racjf — Master  a»d  servant — Threais-^  Creo.  4, 

C.25. 

An  agreemsmt  by  tnasters  not  to  eaaiploy  amf  workmem  wAo 
is  a  member  of  a  trades  union  is  not  an<£fffenee  unUun 
the  statute  6  Qto.  4,  c  25. 

This  was  a  charge  against  the  defts.,  who  are 
members  of  the  'Master  Tailors'  Association, 
charging  them  with  'unlawfully  conspiring,  com- 
bining, confederating,  and  agreeing,  together  with 
divers  others,  by  divers  unlawful  means  and  devices, 
to  force  and  endeavour  to  force  certain  persons  hired 
and  employed  as  journeymen  tailors  to  depart  from 
their  hiring  and  work,  and  preventing  and  endea- 
vouring to  prevent  certain  journeymen  tailors  from 
hiring  themselves  to  and  accepting  work  and  em- 
ployment, and  to  induce  certain  journeymen  tailors 
to  belong  to  an  association,  and  to  molest  and 
obstruct  certain  journeymen  on  account  of  their 
not  belonging  to  a  certain  association." 

• 

Coleridge,  Q.  C,  and  Ribton  for  the  proeecution ; 
and  BaUantine,  Serjt.,  Sleigh^  and  F,  B.  Lewis  for  the 
defence. 

Cokridge,  Q.  C,  said — I  appear  with  Mr.  Hibton, 
for  the  prosecution,  for  the  purpose  of  bringing  to 
bear  the  6   Geo.    4,  c.  25,  against   certain    per- 
sons now  before  you.    Of  course,  it  is  plain  that 
these  proceedings  arise  out  of  the  strike  now  going 
on,  which  has  produced  so  many  disadvantages  to 
both  sides,  and  a  desire  on  the  part  of  the  workmen 
to  see  whether  the  law,  if  it  be  law,  which  has  been 
attempted  to  be  put  in  force  against  them,  should  not 
be  pat  in  force  under  circumstances  of  a  similar 
kind  against  the  masters.    The  6  Geo.  4  makes 
no  distinction    between    masters    and  workmen; 
and  there  is  no  doubt  that  what  is  unlawful  for 
workmen  to  do  is  not  the  less  unlawful  for  the 
masters  if  they  contraven^e  that  statute.    The  only 
question  is,  if  the  evidence  makes  it  out,  wheth^ 
masters,   having   done   certain    things,   have   not 
brought  themselves  within   the  statute.    We  say 
that  they  have  broken  the  statute,  the  words  of 
which  are — "  If  any  person  shall  by  violence  to  the 
person  or  property,  on  by  threats  or  intimidation,  or 
by  molesting,  or  in  any  way  obstructing  another, 
force,  or  endeavour  to  force,  any  journeyman,  manu- 
facturer, workman,  or  other  person,  hired  or  em- 
ployed in  any  manufacture,  trade,  or  business,  to 
depart  from  his  hiring,  employment,  or  work,  or 
prevent,  or  endeavour  to  prevent,  any  journeyman, 
manufacturer,  workman,  or  other  person  not  being 
hired  or  employed  from  hiring  himself  to  or  from 
accepting  work  or  employment  from  any  person  or 
persons,  or  if  any  person  shall  use  or  employ  rio- 
lence  to  the  person  or  property  of  another,  or  use 
threats,  or  intimidation,  or  shall  molest  or  in  any 
way  'obstruct  another  for  the  purpose  of  forcing  or 
inducing  such  person  to  belong  to  any  club  or  asso- 
ciation, or  if  any  person  shall,  by  violence  to  the 
person  or  property  of  another,  or  by  threats,  or  intimi- 
dation, or  by  molesting,  or  in  any  way  obstructing 
another,  force,  or  endeavour  to  force,  any  manufac- 
turer or  person,  carrying  on  any  trade  or  business, 
to  make  any  alteration  in  his  mode  of  regulating, 
managing,  conducting,  or  carrying  on  such  mana- 
facture,  trade,  or  business,  or  to  limit  the  mun- 
ber  of  his  apprentices,   and  the   number  and  de» 
scription    of  his   journeymen,   workmen,  or  ser- 
vants,  every    person    so    offending    shall  be  im- 
prisoned for  any  term  not  exceeding  three  calendsr 
months."    Now,  sir,  you  will  observe  that  the  latter 
part  of  the  dauBe,  on  a  fair  construction  of  its 
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tenns,  is  directed  against  vorkmeii,  only  to  prevent 
tbem  from  dictating  to  matters  the  limit  they 
should  pat  to  the  numbn*  of  workmen  they  shoold 
employ,  or  impose  terms  as  to  the  mode  in  which 
they  should  conduct  their  hosiness.  It  is  manifest 
the  first  part  points  to  workmen  only,  and  is  used 
for  the  protection  of  masters  only.  But  the  same 
remark  does  not  apply  to  the  entire  portion  of  the 
section.  I  have  read  hoth  in  order  to  direct  your 
attention  to  the  fact  that  the  first  part  is  general 
and  applicable  to  empiloyers  and  employed.  The 
seoona  only  applies  to  persons  who  employ  workmen. 
What  is  this  first  part  ?  It  is,  if  a  person  endea- 
Tours,  by  molesting  or  ohetmcting,  by  threats  or 
intimidation,  to  force,  or  endeaToor  to  force,  any 
workman  to  depart  from  Ids  hiring,  he  shall  be  guilty 
of  an  offence  created  by  the  statute. 

Mr.  Ti  M WHITT.— Does  not  this  rather  apply  to 
journeymen  interfering  with  other  journeymen  ? 

Cokridgt^  Q.  C— The  Act  says  ^  any  person." 

Mr.  TiitWHiri. — ^The  whole  of  the  preamble  ap- 
pears to  me  to  be  directed  to  workmen.  Sect,  o 
i^ppears  to  apply  to  the  masters.  However,  it  conies 
to  the  same  thing — ^if  an  act  is  legal,  it  must  not  be 
out  hy  illegal  means. 


Cckridge,  Q,C. — ^A  party  might  offend  in  two 
wave — ^if  he  acted  alone  he  might  come  under  the 
8ra  section ;  if  in  concert  he  would  be  amenable 
under  common  law. 

Mr.  Ttrwhitt.— The  charge  before  us  is  for  con- 
spiracy to  do  an  illegal  act. 

CoUridge^  Q.  C. — I  submit  it  is  not  legal  for  the 
masters  to  combine,  as  I  shall  prove  them  to  have 
done.    I  have  thought  it  my  duty  to  i>oint  out  the 
distinction  between  the  first  and  the  last  part  of  the 
section,  and  my  argument  is  that  the  first  part  applies 
to  the  rich  man  as  well  as  the  poor  man.    As  you 
have  suggested,  the  fifth  section  expressly  extends  to 
masters,  who  may  meet  together  about  the  rate  of 
wages  or  time  of  work  and  not  be  liable  to  punish- 
ment or  penalty.    But  what  we  say  is,  that  masters, 
in  the  exercise  of  their  power,  wmch,  for  the  sake 
of  argument,  I  will  say  is  lawful  'if  exercised  indi- 
vidually, have  agreed  to  compel  workmen  to  agree 
to  certain  things — to  dictate  terms  to  workmen  in 
their  employ — and  that  if  they  refused  to  comply 
with  those  terms  they  were  at  once  to  be  discharged 
from  their  employment.    The  terms  of  the  masters 
were  that  the  workmen  must  not  belong  to  the 
mdon  society,  and  that  they  must  enter  their  names 
on  the  registiy  in  Air-street    If  workmen  did  not 
comply  with  these  requisitions  they  were  dismissed 
from  their  employment.    Now  I  do  not  say  that  if 
the  masters  had  acted  alone  there  would  have  been 
any  reason  to  doubt  their  right  to  do  these  things. 
T&fj  had  a  right  to  say  they  would  not  give  further 
wages  or  conthiue  workmen  in  their  employment  if 
th^  did  not  comply  with  terms,  however  objection- 
able and  umeasonable.    A  master  has  a  right,  in 
the  exercise  of  his  discretion,  to  dictate  such  terms 
as  he  might  think  fit,  on  which  he  would  employ 
wockmen.    There  was  nothing  illegal  in  a  master 
dictating  terms  to  his  workmen,  however  absurd  or 
arbitrary.  But  there  is  another  view  <rf  the  question, 
and  it  is  this,  that  the  present  prosecution  is  in- 
tended  to   tiy   whether    masters    can    continue 
to  dictate  terms  to  their  workmen  and  to  say — ^if  a 
bleach  of  those  terms  is  committed  we  will  not 
bave  anything  to  do  with  the  workman.    I  will 
>1k>w  you,  beyond  doubt,  there  having  been  dis- 
{lutes  between  masters  and  men  for  a  long  time, 
prindpally  about  the  uniformity  of   a  time-log, 
that  me  masters  met  together  and  agreed  upon 
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certain  resolutions,  whidi  resolutions  were  com- 
municated in  some  .way  to  the  persons  who 
were  acting  on  behalf  of  the  men.  I  will 
further  show  that  while  the  masters  so  acted, 
the  men  were  excessively  anxious  to  bring  matters 
to  a  friendly  arbitration,  and  that  this  feeling  was 
met  by  the  masters  with  a  determination  not  to 
s^mit  to  arbitration,  and  by  a  resolution  in  which 
they  dictated  to  the  men  certain  terms,  leaving  to 
the  men  one  duty,  that  of  submission.  Two  or 
three  of  the  masters  and  some  of  the  parties  included 
in  this  prosecution  sent  out  the  terms  reluctantiy. 
lliey  felt  bound  to  stand  by  the  association  to  which 
they  bcdonged.  Tliev  reluctantly,  therefore,  called 
on  their  workmen  either  to  give  up  belonging  to 
the  union  and  to  register  themselves  in  the  ofiloe  in 
Air-street,  or  to  leave  their  employment.  This,  the 
masters  stated,  was  not  done  in  consequence  of  any 
proceedings  against  the  men,  but  in  pursuance  of  an 
agreement  entered  ^  into  by  the  masters,  by  which 
they  were  bound;  they,  the  masters,  proceeding 
simply  on  the  terms  of  tiiat  agreement  to  act  against 
the  workmen.  I  may  say  that  such  proce^ings 
could  hardly  be  adopted  without  the  greatest  injury 
being  done  to  the  workmen.  It  requires  no  argu- 
ment or  statements  to  show  that  such  things  cannot 
be  done  without  the  greatest  possible  injury  being 
infiicted  on  those  against  whom  they  were  put  in 
force.  Hie  reasonableness  or  unreasonableness  of 
the  resolution  is  not  the  question;  the  question 
simply  is,  whether  it  is  right  to  enforce  these  terms, 
and  if  not  right  tiien  the  parties  making  them  have 
subjected  themselves  to  the  penalty  the  court  has 
power  to  award  against  them.  I  do  not  know  at 
present  how  my  friend  intends  to  shape  his  defence, 
so  I  will  not  trouble  your  worship' at  present  with 
cases  which  have  been  decided  in  the  courts  of 
common  law  during  tiie  last  two  or  three  years,  on 
the  subject  <rf  the  lawfulness  ot  unlawfulness  of 
combinations  of  workmen.  If  the  law  is  applicable 
to  the  combination  of  masters  as  against  workmen, 
th«i  it  is  for  von,  sir,  or  some  tribunal,  to  settle 
the  question  whether  tiie  masters  can  do  what  the 
workmen  cannot.  I  propose  only  to  call  such  wit- 
nesses as  will,  I  hope,  be  sufficient  to  induce  you 
to  send  the  case  where  the  law  wiU  be  fully  discussed, 
and  where,  whatever  may  be  the  rights  of  the 
respective  parties,  justice  will  be  done. 

James  England: 

I  wu  formerly  In  the  employ  of  Meeen.  Mitchell  and  Hftrris, 
tallon,  OornhllL  A  few  oftye  ago  Mr.  Harris  handed  me 
a  drenlar  (a  dxoolar  nrodnoed).  It  waa  like  the  one  pro- 
dooed,  bat  I  do  not  think  it  is  an  ezaot  copy. 

The  circular  was  read  by  the  clerk,  and  was  as 

follows : 

Master  TSllon*  Aaaooiatlon  of  the  United  Kingdom. 

80^  Old  Bond-«treet,  London,  W. 

Sir,— I  am  desired  by  the  committee  of  Uiia  association  to 

annex  for  your  information  copies  of  three  resolotions  passed 

at  the  bi-monthly  meeting  of  this  association,  held  onder 

Eale  XV.,  on  Monday,  the  aoth  June.— I  am  yoors,  obediently, 

N.  F.  Pbach,  Secretary. 

Beaolved,— That  after  hearing  the  report  of  the  sob-com- 
mittee appointed  at  the  last  general  meeting  to  consider  the 
establishment  of  a  non-onion  hoase  of  call,  this  meeting  is 
of  opinion  that  it  is  desirable  to  establish  a  register  office  for 
non-onionlsts  sa  suggested,  and  that  the  same  sab-oommittee 
be  instructed  and  empowered  to  take  aU  necessary  steps  at 
onoe  to  carry  ont  their  views  aa  expressed  in  the  report 

BesolTod,— That  after  the  fonnation  of  this  registry  offlee, 
the  members  of  the  Maater  Tailors*  Association  will  glTS  to 
men  who  hare  their  names  re^stered  there  the  preference 
in  employment,  and  the  members  of  the  Master  Tailors* 
Assoeiaticni  will  give  no  work  whatever  to  onion  men. 

BesolTed,— That  the  thanks  <tf  this  meeting  be  given  to  the 
ohalnnan  for  his  ooortenr  and  able  condnot  in  the  chair. 
By  oroier  of  the  committee, 

N.  F.  PXAca,  Secretary. 

li^tnees  continued : 

The  paper  to  which  my  attention  was  called  was  signed  by 
Mr.  Lewis,  the  president,  and  I  beUeve  the  secretary.  After 
reading  the  rssdotlon.  I  aakediMr.  Harris  if  he  did  not  think 
it  was  onjost  to  dee^wj  the  onion  which  had  been  established 
I7  the  workmen,  and  he  said  he  had  no  feeling  in  the  aoatter 
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either  way,  but  Uuit  he  had  been  td^laed  to  join  the  lUMten' 
asBociatlon,  and  as  he  had  done  lo,  he  was  bound  to  act 
«coordh]|c  to  their  taMtnietloDa.  Afterwards  Harris  aaked  me 
If  I  did  not  think  we  were  &rMag  the  work  tato  the  cheap 
•hops.  I  aald  I  thought  the  masters  were  aaststltfg  in  doing 
no  as  much  as  the  men.  I  hate  not  worked  for  them  since. 
T%ey  gate  me  no  reason  for  not  giving  me  woric  Mr.  Hacrto 
desired  me  to  reed  the  leeolation. 

BaUantine,  Serjt.  sabmitted  that,  with  respect  to 
the  deft  Lewis,  his  name  had  never  been  mentioned, 
and  there  was  an  end  of  the  case  as  far  as  he  was 
concerned. 

Mr.  TrswHiTT. — ^As  well  aa  I  can  comprehend  the 
matter  the  ehaiige  lies  between  Mitchell  and  Harris. 
There  is  no  ease  against  Mitchell  nor  against 
Adeney  or  the  oth^ra. 

BaUantinty  Serjt. — The  only  case,  then,  is  against 
Harris,  and  Harris  cannot  conspire  by  himself.  I 
ask  you;  sir,  as  a  lawyer,  as  I  would  ask  the  judge, 
whether  yon  think  it  necessary  for  me  to  go  on  with 
this  matter? 

Cokridge,  Q.  C— The  way  I  venture  to  put  it  is 
this,  that  resolutions  were  passed  apparently  at  a 
meeting  of  master  tailors :  that  Mitchell  and  Harris 
directed  the  attention  of  tne  master  tailors  to  a  por- 
tion of  them,  that  portion  containing  conditions  that 
no  master  belonging  to  the  association  should  give 
work  to  a  union  man ;  that  is  direct  evidence  against 
any  one  belonging  to  the  association— direct  evidence 
in  law — of  conspiracy,  by  combining  to  give  no  work 
to  union  men.  It  is  an  illegid  thing  to  combine 
together  to  limit  the  class  of  men  the  masters  stuUl 
employ,  and  to  do  injury  to  a  certain  class  of  men 
employed  in  the  trade  of  tailors.  One  person  may 
have  a  right  to  do  certain  things,  but  if  three  or  four 
combine  with  the  object  of  affecting  the  fair  gains 
of  men  working*  for  their  bread,  that  we  say  is  an 
illegal  act,  subjecting  the  parties  to  punishment. 

Mr.  Tybwhitt. — If  two  men  meet  in  a  room,  and 
say  they  will  not  employ  men  because  they  bekmg 
to  the  union,  could  that  bring  them  within  the 
meaning  of  tlie  Act.  If  masters,  seeing  that  there 
is  a  strike,  met  and  said,  *'  The  workmen  want  more 
money— we  will  not  empk>y  union  men  because  they 
ask  higher  prices,  but  wiU  give  the  preference  to 
other  men,"  does  that  form  snch  a  conspiracy  as  the 
law'oontemplates  ?  It  is  but  eommon  sense,  if  one 
party  says,  "  I  will  wo^  only  for  sodi  prices,"  for 
the  other  party  to  say,  "  We  will  not  pay  it."  That 
cannot  constitute  a  criminal  act.  I  cannot  see  that 
the  means  used  are  illegal,  and  the  evidence  does 
not  attack  the  difficulty  in  any  way.  One  witness, 
who  has  given  his  evidence  very  fairly,  cuts  up  the 
case  entirely.  Fortunately  there  is  an  Act,  called 
the  ''  Vexatious  Indictment  Act,"  by  which  magis- 
trates can  be  compelled  to  send  certain  cases  for 
trial.  I  will  not  decide  this  case,  but  if  asked  by 
tlie  prosecution  I  will  send  it  to  another  court 
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TtOte — Commutation  rmkharge    Extraordituay  dkar^e 
— Hap  ground —  Waste  lands, 

ByCy  i'  7  Wm.  4,  c  71,  s.  42,  a//  lands  whereof  the 
lUhes  have  been  commuted,  if  newly  culiivaled  as  hop 
grounds,  AaU hethargedam  extraordinarg  rentektarge* 
In  1841  the  tithee  of  parish  B,  were  comnmUsd,  and 
certain  lands  of  T,  were  declared  exempt  from  tithe  a* 
being  then  wasis,  iut  iheg  were  incluaed  within  a  die- 
trict  in  which,  if  afterwards  cuHivated  as  hop  grounds, 
ihof  would  be  UaMe  to  the  eztrowrdinarg  charge.  In 
l»5BthelamkofT.wer^adiivatedashopgrwaids: 


Held  (reoersina  thejudgment  of  the  Ex.Ch.^  that  the  lands 
of  r.  were  bmds  whereof  the  tithes  had  been  commuted 
ta  1841,  and  therefore  were  liable  to  the  extraordinary 
charge  now. 

This  was  an  appeal  from  a  judgment  of  tlie  Court 
of  Ex.  Ch,  reversing  the  judgment  of  the  Court  of 
Q.  B.  upon  a  special  case,  stated  without  pleadings, 
under  the  provisions  of  the  C.  L.  P.  A,  1862,  in  an 
action  of  replevin,  in  which  the  above-named  George 
Trimmer  was  pit,  and  the  Rev.  Charles  Bmgfaam 
Walsh  and  John  Thomas  Williams  were  def  ts. 

The  deft  was  the  owner  and  occupier  of  land  in 
Binstead,  ia  the  county  of  Southampton ;  and  the 
pit  Walsh  was  the  vicar  and  owner  of  the  vicarial 
tithe  rentcharge  of  Binstead.  The  action  van 
brought  for  an  alleged  illegal  sdzure  of  goods,  by 
way  of  distress,  for  an  extraordinary  rentcfaarge 
■pon  hop  grounds ;  and  to  try  the  lig^  of  the  vicar 
to  receive  an  eztnordinary  rentcharge  of  IL  per 
acre,  in  respect  of  the  lands  upon  whidi  the  distress 
was  made,  when  th^  should  be  under  cuitavmtk>n 
as  hop  grounds.  The  pit,  Williams,  acted  as  bailiff 
to  the  vicar  in  the  matter  of  the  distress. 

Tlie  tiihesrof  Binstead  parish  were  commuted  ia 
1841  under  the  Tithe  Commntatkm  Act  By  tke 
award  of  the  Assistant  Tithe  CommissioDer  a  sunk 
of  209^  by  way  of  ordinary  rentcharge  was  awarded 
to  the  vicar  in  lieu  of  small  tithes,  except  the  tithe 
of  hops ;  and  an  additional  sum  of  XL  per  acre,  bjr 
way  of  extraordinary  charge,  was  imposed  upon 
lands  which  then  were  or  should  thereafter  be 
cultivated  as  hop  grounds. 

The  whole  of  the  parish  (with  the  exception  of 
certain  portions  unaffected  by  the  present  question) 
wss  found  by  the  commissioner  to  tie  subject  to  the 
payiuent  of  tithes  in  kind,  and  was  assigned  aa  « 
district,  within  which  the  extraordinary  charge  on 
hop  grounds  was  to  prevail,  and  this  district  wan 
found  to  consist  partly  of  arable  and  pasture  lands, 
partly  of  woodland,  partly  of  land  occupied  an 
homesteads,  and  partly  of  828  acres  which  were 
then  used  as  common  or  waste  land. 

An  apportionment  of  the  sum  payable  by  way  oi 
ordinary  rentcharge  was  then  duly  matle  by  two 
valuers  in  the  usual  way,  amongst  the  several  lands 
in  the  parish  subject  to  such  charge,  which  ^Vgo^ 
tionment  was  afterwards  confirmed  by  the  Tithe 
Commissioners. 

Under  this  apportionment  those  lands  only  which 
were  chargeable  with  tithe  were  charged  with 
ordinary  rentcharge  in  lieu  of  tithe;  and  consC' 
quently  no  rentchaige  was  apportioned  upon  tiw 
828  acres,  which  were  then  used  as  common  or  waste 
lands. 

The  plt*8  land,  which  is  the  subject  of  the  action, 
is  part  of  this  828  acres,  and  consequently  was  not 
included  in  the  apportionment,  and  has  never  been 
charged  with,  nor  paid  any  ordinary  rentcharge. 

In  the  year  1855  the  pit  inclosed  and  commenced 
cultivating  the  land  in  question  as  hop  ground,  and 
has  since  continued  so  to  cultivate  it 

The  deft  Mr.  Walsh,  who  is  the  vicar  of  Binstead, 
claims  to  be  entitled  to  the  extraordinary  rentchaige 
of  1^  an  acre  in  respect  of  this  land,  and  the  distress 
which  is  the  subject  of  this  action  was  made  by  his 
authority,  for  the  purpose  of  enforcing  that  daim. 

The  case  was  argued  in  the  Court  of  Q,  B.  in 
Nov.  1862,  and  the  majority  of  the  court  consisting 
of  Cockbum,  C.  J.,  Blackburn  and  Mellor,  J  J.,  gave 
judgment  for  the  pit  (Wightraan,  J.  dissenting). 
On  appeal  the  Ex.  Ch.  reversed  the  judgment 

The  following  learned  judges  attended  the  argu- 
ment before  the  House,  viz.,  Martin,  B.,  Willes,  J., 
Blackburn,  J.,  Pigott  B.,  and  Lush,  J. 

Sur  R,  Pahner,  Q.  C,  Mellish,  Q.  C,  and  F.  M. 
White,  for  the  apps.,  contended  that  by  the  express 
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langoage  of  the  award,  the  pit.  Walsh  was  entitled 
to  the  extraordinary  rentcharge  for  which  he  had 
distrained.    The  juagment  of  the  Ex.  Ch.  enabled, 
the  deft,  to  escape  from  the  operation  of  the  award, 
which  was  binding  upon  him  as  being  a  person  in- 
terested in  lands  comprised  therein,  according  to 
<>  &  7  Will  4,  c.  71,  a.  52;  and  whether  it  be  con- 
aidered  as  an  agreement  to  which  his  predecessor 
in  estate  waa  a  party,  or  as  the  judgment  of   a 
tribonal  legally  and   properly  authorised,  by  the 
proceedings  on  the  commutation  of  the  tithes  of 
^instead  parish  the  tithes  of  all  the  lands  in  Bin- 
atead,  then  subject  to  tithes,  were  commuted,  and  the 
lands  in  question  having  been  subject  to  tithe^  the 
tithes  of  those  lands  also  were  then  commuted. 
The  word  '"tithes,"  in  6  &  7  WUL  4,  c  71,  s.  42, 
signified  the  hereditaments  known  to  the  law  by  the 
name  of  *'  tithes,"  t.e.,  the  right  of  the  titheowner 
to  the  tenth  part  of  the  produce  of  the  lands  in 
land;  and  the  legal  incidents  of  that  right,  for 
which  right  in  the  present  case  the  Ticar  receired 
in  commutation  or  exchange,  and  by  way  of  com- 
pensation, the  right  to  the  ordinary  and  extraordi- 
nary rentcharges  fixed  by  the  award,  that  ia,  the 
sum  of  2091,  varying  according  to  the  average  price 
«f  com,  and  the  additional  sum  of    IL  per  acre 
charged  on  all  lands  subject  to  tithe  which  might  be 
brought  into  cultivation  at  hop  grounds.  The  tithes 
of  the  lands  in  question  having  been  thus  com- 
muted, the  lands  became,  by  the  stat  6  &  7  WilL4,  c. 
71,  s.  42,  charged  '*  with  an  additional  amount  of 
rentcharge  per  imperial  acre  equal  to  the  extra- 
ordinary charge  per  acre"  fixed  by  the  award.    The 
apportionment  of  the  2091  (the  ordinary  rentcharge 
given  to  the  vicar  in  lieu  of  tithes  other  than  hop- 
tithe)  amongst  lands  in  the  parish  other  than  the 
lands  in  question,  by  valuers,  in  whose  appointment 
and  direction  the  vicar  had  no  voice,  upon  prin- 
ciples agreed  upon  by  the  landowners,  and  by  an 
instrument  which  might  subsequently  have  been 
altered   without  his  consent,  could  not  have  the 
effect  of  depriving  the  vicar  of  the  compensation 
for  hop- tithes  given  ium  by  the  award.    The  £x. 
Ch.  entirely  disregarded  the  ^ect  of  the  award, 
and  overlooked  the  provisions  of  3  Vict.  c.  15,  sa.  18, 
19,  and  23  &  34  Vict.,  c  93,  s.  42.    The  extraordi- 
■ary  rentcharge  was,  therefore,  leviable    as  well 
upon  lands  on  which  no  part  of  the  ordinary  rent- 
charge  was  apportioned  as  upon  lands  on  which  part 
of  it  waa  fixed,  provided,  as  was  the  case  with  the 
lands  in  question,  they  were  subject  to  tithes  at  the 
date  of    the  award,  and  within   a  district  duly 
assigned. 

Coleridge,  Q.  C.  and  Garth,  Q.  C.  for  the  resp., 
contended  that  the  plt.'s  land  was  never  subject  to 
the  extraordinary  rentcharge,  and  so  the  distress 
was  void. 

At  the  condusion  of  the  argument. 

The  Lord  COAXcvLuati  put  the  following  ques- 
tion Uy  the  Judges :  '*  Whether,  under  the  cixcnm- 
stances  stated  in  the  special  case,  the  plt.'s  land  is 
liaise  to  pay  the  extraordinary  tithe  rentcharge  for 
hope?" 

The  Judges  retired,  and  after  a  short  time 
returned  into  the  House. 

Martin,  B.  delivered  the  opinion  of  the  Judges 
as  follows :— We  think  the  mote  rei^sonable  con- 
struction of  the  42nd  section  of  6  &  7  Will.  4,  c  71, 
read  by  the  light  of  the  60th,  58th,  and  67th  sections 
of  the  same  Act,  and  the  18th  section  of  8  Yict. 
c.  15,  is  that,  in  all  cases  where  land  was  under 
liability  to  tithe  in  kind,  actual  or  potential,  and 
such  babilitj  was  diachargedi  and  a  rentehaige  aub- 
stitutad^  whether  directly  issuing  out  of  that  land, 
iis  a  separate  parcel,  or  out  'of  other  land  to  which 
it  has  for  convenience,  or.  by  arrangement,  been 


attributed,  in  the  apportionment,  the  tithe  of  all 
and  every  part  of  the  land  which  before  was  tithe- 
able  was  commuted,  and  that,  upon  any  part  of  it 
being  newly  cultivated,  as  hop  ground  or  market 
garden,  it  became  liable  to  he  charged  with  the 
additional  amount — that  is  to  say,  additional  to  that 
rentcharge  which  was  imposed,  either  directly  upon 
the  particular  land,  or  upon  other  laud,  as  the  con- 
sideration of  its  discharge  from  tithe  in  kind.  We 
therefore  answer  your  Lordship's  question  in  the 
affirmative. 

The  Lord  CBANCSLLOB.'-My  Lords,  the  courts 
below  having  differed  in  their  judgment,  it  is  a 
satisfaction  to  me  that  the  view  which  I  haxre  taken 
of  the  case  is  supported  by  the  unanimous  opinion 
of  the  learned  judges,  of  whose  advice  and  assistance 
your  Lordships  have  the  benefit  to-day.    The  ques- 
tion is  a  very  short  one,  depending  upon  a  few  words 
of  the  42nd  section  of  the  6  &  7  Will.  4,  c  71  :— 
"And  all  lands  in  any  such  district   the  tithes 
whereof  shall  have  been  coxnmuted  under  this  Act, 
and  which  shall  be  newly  cultivated  as  hop  grounds 
or  market  gardens,  at  any  time  after  such  commu- 
tation, shau  be  charged  with  an  additional  amount 
of  rentcharge  per  imperial  acre,  equal  to  the  extra- 
ordinary c^urge  per  acre   upon   hop  grounds  or 
market  gardens  respectively,  in  that  district."  Upoa 
the  commutation  of  the  tithes  of  the  paiish  of  Bin- 
stead,  of  which  the  deft.  Mr.  Walsh  is  the  vicar, 
the  comnussioner  awarded,  "That  the  annual  sum 
of  209^  by  way  of  ordinary  rentcharge  "  shall  be 
paid  to  the  vicar  of  the  parish  of  Binstead  for  the 
time  being,  instead  of  all  the  small  tithes,  other 
than  tithe  of  hops,  arising  from  all  the  lands  of  the 
said  parish  subject  to  tithes."    The  commissioner 
assigned  a  district  in  the  parish,  within  which  an 
extraordinary  rentcharge,  in  lieu  of  hep  tithe,  should 
prevail;  and  he  awarded,  ^'that  the  lands  in  the 
district  which  then  were  or  might  be  thereafter 
cultivated  with  hops  should  be  charged  with  and 
pay  the  additional  sum  of  ll  per  imperial  acre  by 
way  of  extraordinary  rentcharge,  and  a  proportional 
sum  for  any  quantity  of  land  less  than  an  acre,  so 
long   aa   tiiey   should    be   so   cultivated."      The 
lands  of  the  pit.  in  question  were  situated  within 
this  district.    The  rentcharge  of  209/.  was  not  ap- 
portioned upon  any  part  of  these  lands,  which,  at 
the  time  of  the  commutation,  were  common  or 
waste  lands.    After  the  award,  the  pit.  enclosed 
and  cultivated  the  land  in  question  as  a  hop  ground. 
The  deft.,  the  vicar,  claimed  from  the  pit  the  addi- 
tional sum  of  ll  per  acre,  by  way  of  extraordinary 
rentcharge.    The  pit.  refused  to  pay,  upon  which 
the  vicar  distrained,  and  the  pit.  brought  his  action 
of  replevin.    A  majority  of  the  Court  of  Q.  B.  held 
that  the  plt.'s  land  was  liable  to  the  extraordinary 
charge  of  11  per  acre,  but  the  Court  of  Ex.  Ch. 
reversed  this  decision,  holding  that,  as  no  tithes 
were  payable  in  respect  of  the  lands  at  the  time  of 
the  commutation,  they  could  not  afterwards  be 
charged  under  the  42nd  section.    The  argument 
upon  which  this  judgment  proceeded   i^pears  to 
have  been  that,  as  at  the  time  of  the  commutation 
the  lands  yielded  no  tithe,  it  could  not  be  predicated 
that  the  tithes  of  them  had  been  "  conmiuted  under 
the  Act,"  and  that  no  part  of  the  rentcharge  of  209t 
having  been  ascertained  and  awarded  in  respect  of 
these  lands,  or  apportioned  upon  them,  it  was  not 
possible  to  charge  them  with  an  additional  rent- 
charge.    The  judgment  of  the  Court  of  Ex.  Ch. 
a{^pears  to  me,  with  great  respect  to  be  founded 
upon  a  narrow  view  ^  the  Act.    Under  the  Tithe 
Commutation  Act  what  is  it  that  is  commuted? 
Not  the  actual  tithes  which,  from  the  present  culti- 
vation ol  Uie  lands,  hiq>pen  at  the  time  of  the  com- 
mutation to  be  receivable;  but  the  rkht  of  the 
parson  to  receive  tithes  mm.  the  lands  is  to  bo 
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oonrerted  into  a  perpetual  lentcharge.    This  per- 
petual rentcharge  is  to  be  substituted  for  all  present 
and  future  right  to  the  tithes.    It  was  argued  that 
the  words  "additional  amount  of  rentcharge"  could 
only  mean  additional  to  a  charge  already  upon  the 
lands ;  and  that  vhere  there  was  no  apportionment 
of  rentcharge  upon  the  lands,  no  addition  could  be 
made  in  the  proper  sense  of  that  term.    But  the 
Legislature  seems  to  have  supposed  that  the  rent- 
charge  would  be  laid  upon  the  lands   generalW 
within  the  parish,  except  in  cases,  under  the  58th 
section,  where  the  rentcharge  might  be  specially 
apportioned ;  and  it  apparently  used  the  words,  **  an 
additional  amount  of  rentcharge,**  in  the  sense  of  ^in 
addition  to  the  rentcharge,"  for  which  the  tithes 
should  be  commuted.    The  68th  section,  to  which  I 
have  just  referred,  furnished  a  good  illustration  of 
the  propriety  of  the  construction  which   I   hare 
adopted.    By  that  section,  upon  the  request  of  the 
landowner,  and  with  the  consent  of  the  person  en- 
titled to  the  rentcharge,  the  whole  rentcharge  may 
be  apportioned  specially  upon  certain  closes  or  por- 
tions of  the  lands,  to  the  exclusion  of  others.  Those 
excluded  portions  may  be  lands  actually  paying 
tithes,  and  may  be  within  an  assigned  hop  district ; 
and  yet,  according  to  the  argument,  because  no  part 
of  the  rentcharge  would  be  apportioned  upon  them^ 
there  could  be  no  additional  amount  of  rentcharge, 
in  respect  of  these  lands,  if  they  were  afterwards 
cultirated  as  hop  gardens.    For  these  reasons,  I 
think  that  the  view  taken  of  the  Act  by  the  Court 
of  Q.  B.  was  correct ;  and  that  the  judgment  of  the 
Court  of  Ex.  Ch.,  rerersing  that  judgment,  ought 
itself  to  be  reversed. 

Lord  Caanworth.— My  Lords,  I  shall  only  add 
a  Word  to  what  has  fallen  from  my  noble  and 
learned  friend.  The  whole  question  seems  to  me  to 
turn  entirely  upon  those  three  or  four  lines  in  the 
42nd  section:  "And  all  lands  whereof  the  tithes 
shall  have  been  commuted  under  this  Act"  These 
were  lands  the  tithes  whereof  were  commuted  under 
the  Act,  because  either  actually  or  (as  it  has  been 
put  by  the  learned  judges  in  their  opinion)  poten- 
tially, they  were  liable  to  tithes  in  kind;  "and 
which  shiQl  "cease  to  be  cultiyated  as  market 
gardens,"  shall  be  charged  only  with  the  ordinary 
diarge  upon  such  lands;  "and  all  lands  in  any 
auch  district  which  shall  be  newly  cultivated  as  hop 
grounds  "  (that  is  the  case  here)  "  shall  be  chai^ged 
with  an  additional  amount  of  rentcharge  per  im- 
perial acre  equal  to  the  extraordinary  charge  per 
acre  upon  hop  grounds  in  that  district"  It  seems 
to  me  that  these  lands  come  precisely  within  that 
definition ;  and  on  that  very  short  ground,  I  express 
my  entire  concurrence  in  the  judgment  of  my  noble 
and  learned  friend. 

Lord  WssTBUBT. — ^My  Lords,  I  regret  very  much 
that  the  decision  of  the  Court  of  Ex.  Ch.  has  ren- 
dered necessary  this  writ  of  error.  Much  was  said 
in  the  judgment  about  the  policy  of  the  Act  Now 
tiie  policy  of  the  Act  appears  to  be  reasonable  and 
plain.  At  the  time  when  the  Tithe  Commutation 
Act  was  introduced,  the  Church  pressed  very  much 
on  the  consideration  of  tiie  Legislature  that  there 
were  districts  where  there  had  already  prevailed,  or 
had  begun  to  prevail,  a  special  mode  of  cultivation, 
the  tithe  of  which  was  more  valuable  than  tiie  tithe 
of  lands  under  ordinary  cultivation;  and  that  argu- 
ment was  so  far  of  e£Fect  that  the  Legislature 
introduced  into  the  Act  provisions  enabling  the 
commissioner,  where  he  found  in  a  particular  place 
a  special  mode  of  cultivation,  such  as  that  of  fruit 
trees,  or  hops,  and  the  like,  to  assign  a  district 
within  which,  if  at  anyfuturetimeother  lands  should 
be  brought  Into  a  similar  mode  of  specially  profit- 
able cultivation,  a  definite  sum  of  money  n^f^  arise, 


by  way  of  additional  rentcharge,  in  respect  of  the 
tithes  of  the  lands  so  brought  into   cultivation. 
Now  that  appears  to  have  been  the  case  with  regard 
to  the  present  district.    A  district  was  assigned  by 
the  commissioner,  and  an  additional  rentcharse  of . 
IL  per  acre  was  fixed,  for  land  cultivated  with  hops, 
and  the  lands  in  question  were  included  in  that 
district,  being  at  thiat  time  common  or  forest  lands. 
There  can  be  no  possibility  of  doubt  that  these 
lands,  although  at  the  time  of  the  apportionnient 
they  yielded  no  tithe,  and  although  they  had  no  part 
of  tiie  ordinary  rentcharge  attributed  to  them  in  the 
apportionment,  were  vet  lands  which,  in  the  eve 
of  the  law,  were  capable  of  yielding  tithe^— all  landB, 
with  some  exceptions,  being  primd  facie  subject  to 
tithe.     The  tithe  of   land  is  a  nuiiliar  phrase, 
including  ^as  the  learned  judges  have  pointed  out  in 
their  opinion)  not  only  tithes  de  facto  taken  and 
enjoyed,  but  also  all  future  tithes  that  may  arise. 
There  is  in  reality,  therefore,  with  regard  to  the 
construction  of  the  42nd  section,  but  one  inquinr  to 
be  made,  and  that  is,  whether  the  tithes  of  the  land 
in  question  can   be  properiy  said  to  have  been 
commuted,    by  virtue  of   the   award  under   the 
Commutation  Act     Of  that    there  can   be   no 
doubt.     The    lands  in    question   are    certainly, 
by  force  of  the  commutation,  exempt  from  tithe. 
If   so,  they  are  brought  within  the  expressions 
contained  in  the  42nd  section ;   and  you  can  afihrm 
of  them  that  they  are  lands  "  the  tithes  whereof 
have  been  commuted  under  the  Acts."    But  the 
moment  they  are  put  in  that  cBtegaej,  and  are 
liable  to  have  that  afllrmation  made  in  regard  to 
them,  they  become  subject  in  Jkturo  to  the  extra- 
ordinary charge  upon  their  being  brought  under 
hop  cultivation,  provided  they  are  found  within  the 
district    assigned    by    the    commissioner.      The 
matter  appears  to  me  too  plain  for  argument    The 
commutauon  does  not  in  the  least  degree  depend 
on  the  appcMtionment;  the  commutation  is  effected 
by  the  words  of  the  Act ;   the  apportionment  ii  a 
future  matter,  not  at  all  adding  to  the  effect  of  the 
exemption  by  the  force  of  the  commutation.    Nor 
does  the  effect  of  the  commutation  depend  on  tiie 
apportionment    I  have  no  doubt,  therefore,  that  the 
opinion  of  the  learned  judges  is  perfectly  correct ; 
and  I  entirely  concur  in  the  judgment  proposed  by 
my  noble  and  learned  friend  the  Lord  Clumoellor. 

Sir  RoundeB  Po&isr.— Perhaps  your  Lordahips  will 
excuse  me  if  I  take  the  liberty  of  reminding  you 
that  this  writ  of  error  comes  under  the  C.  L.  r.  A.* 
which  directs  that,  in  case  of  reversal,  the  judg- 
ment is  to  be  given  which  ought  to  have  been  given 
by  the  court  below ;  and,  therefore,  I  presume,  in 
point  of  form,'  your  Lordships,  in  reversing  the 
judgment  of  the  Court  of  Ex.  Ch.,  will  afihrm  with 
costs  the  judgment  of  the  Court  of  Q.  B. 

Gartk — My  Lords,  perhaps  you  will  allow  me  to 
observe  that,  although  this  was  a  case  stated  under 
the  C.  L.  P.  A.,  it  came  before  the  Court  of  Q.  B. 
as  a  special  case ;  and  there  is  a  provision  that  error 
may  be  brought  upon  a  spedid  case,  just  in  the 
same  way  as  it  haid  been  before  brought  upon  a 
special  verdict  I  apprehend,  therefore,  this  is  moie 
in  the  nature  of  a  writ  of  error. 

The  Lord  Chancbllob.— >I  think  the  way  to 
dispose  of  it  will  be,  that  the  judgment  of  the 
Court  of  Kx.  Ch.  be  reversed,  and  that  the 
judgment  of  the  Court  of  Q,  B.  be  affirmed  with 
costs. 

Judgmmt  rwermd. 

Attorney  for  the  app.,  FT.  E.  WiihaXL 

Attorneys  for  reap.,  Johnaon  and  Weati^endL 
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JTTDICIAIi  GOMMlTTJfiU  07  THB  FBIVT 

COUNCIL. 

Reported  by  Jaicss  Paxbb80ic,  Eiq^  Barriiter-«t-Law. 

Satwrdcqf^  June  29,  1867. 

(Present — ^the  Lord  Pbesidekt,  the  Archbishop  of 
York,  jLord  Caibns,  Turker,  L.  J.,  Sir  E.  Y. 
Williams,  and  Sir  B.  T.  Kindbrsley.) 

SiMMOir  V.  Flamank. 


Ciergjf — jyUcipUne — Criminal  proceedings — Decree  bg 
letters 
3 


tiers  of  request — Allegation  qf  time  of  offt 
i-  4  Vict,  c  86,  s.  20. 


It  is  no  objection  to  a  commission  of  inquiry  issued  &y 
the  bishop  as  to  offences  charged  against  a  clerk  in 
hobf  orders^  or  to  the  decree  made  by  such  conmis' 
sionerSy  under  8^4  VieL  c,  86,  t^at  they  do  not 
eapressfy  aBege  that  the  offences  were  committed  within 
two  years  then  last  past.  If  the  decree  refers  to  the 
letters  oj*  request^  and  the  Utters  aMtain  the  above 
allegation^  the  proceedings  are  regular, 

Semble,  the  proceedings  before  such  commissioners  are  not 
open  to  appeal  before  the  Arches  Court  on  the  score  of 


This  was  an  appeal  from  an  interlocutory  decree 
of  the  Dean  of  the  Arches  Conrt. 

A  suit  was  instituted  which  arose  from  a  com- 
plaint brought  by  Thomas  Flamank,  the  resp., 
before  the  Bishop  of  Exeter,  touching  certain  cere- 
monies used  by  the  Bev.  Thomas  Bume  Simpson, 
the  resp.,  during  divine  service  in  the  parish  church 
of  Bast  Teignmouth.  The  bishop  issued  a  com- 
mission of  inquiry,  which  bore  date  June  20, 1866. 

On  7th  July  the  deft's  proctor  gave  notice  h 
would  admit  the  facts  allegeo.  On  thocommissioners 
inquiring  into  the  charge,  the  def t's  counsel  took 
the  preliminary  objection  that  the  offences  were  not 
alleged  to  have  been  committed  within  two  years 
then  last  past.  The  commissioners  overruled  the 
objection,  and  ultimately  certified  to  the  bishop 
that  there  was  a  prima  fade  ground  for  insti- 
tuting further  proceedings.  By  letters  of  request 
the  bishop  sent  the  case  to  the  Court  of  Appeal  of 
,the  Province  of  Canterbury.  The  decree  was  in 
the  usual  form,  according  to  the  rules  of  the  Arches 
Court.  The  defL's  proctor  entered  an  absolute 
iqnpearanoe  praying  articles  which  were  duly  filed, 
Intt  the  deft  opposed  the  admission  thereof  on  the 
ground  that  the  commission  did  not  allege  that  the 
offences  had  been  coomiitted  within  two  years  then 
past,  and  that  the  decree  did  not  directly  allege  that 
the  offences  charged  had  been  committed  witMn  two 
years  then  last  jwst  The  lesmed  judge  overruled 
these  objections,  but  granted  leave  to  appeal  to  Her 
Majesty  in  counciL 

The  Queen's  Adoocate,  Dr.  Deane,  Q.  C.  and  Hamwn, 
for  the  appeal,  contended  that  the  commission  and 
decree  were  both  defective  for  omitting  the  material 
allegatioDS  conformably  to  the  statute  8  &  4  Vict, 
c.  86. 

Breeksj,  Wolfrey^  1  Curt  880. 

Stephens^  Q^C,  Dr.  Swahey^  and  Droop^  for  the 
resp.,  were  not  called  upon. 

Lord  Cairxs.— Their  Loidships  having  heard 
the  case  of  the  app.  elaborately  argued,  have  not 
thooght  it  necessary  to  call  upon  the  counsel  for  the 
resp.,  and  are  now  prepared  to  state  the  reasons  for 
the  sdvioe  which  they  propose  humbly  to  tender  to 
Her  ICajesty  in  reference  to  this  app^  It  was,  in 
the  first  place,  contended  that  the  commission  issued 
on  the  20th  June  1866»  by  the  Loid  Bishop  of 
Exeter,  did  not  state  on  the  face  of  it  that  the 


offences  mentioned  in  it  had  been  ooounitted  within 
the  two  years  defined  by  sect  20  of  the  Act  3  &  4 
Vict  c  86»  and  that  therafore  the  report  of  the  com- 
missioners, and  all   the  subsequent  proceedings, 
were  invalid.    Their  Lordships  are  unable  to  see 
any  foundation  for  this  argument     The  statute, 
althou^  it  prescribes  a  limit  of  time  within  which 
the  proceedings  by  commission  must  be  commenced, 
is  silent  as  to  any  spedflc  form  of,  or  statements  in, 
the  commission;  and  the  notice   of  the  commis- 
sion, which  the  statute  requires  to  be  given  to  the 
person  accused,  is  to  state  the  nature  of  the  offence 
with  the  names,  addition,    and   residence  of  the 
party  on  whose  application  or  motion  the  com*- 
mission  is  about  to  issue,  and  nothing  more.    The 
commission  and  the  notice  in   the  present  case 
allege    with   substantial,    if    not   with   technical 
distinctness,  that  the  offences  which  are  charged 
are  oontiniUng  offences;   and  the  spp^  when  he 
appeared  before  the   commissioners,  objected  by 
his  counsel,  not  that  the  offences  were  not  in  fact 
committed  within  two  years,  but  merely  that  they 
were  not  alleged  to  have  been  so  committed ;  and 
this  objection   having   been  overruled,    the  app. 
admitted  the  facts  mentioned  in  each  of  the  charges. 
The  app.,  therefore,  has  in  no  way  been  misled  or 
prejudioed  in  the  course  of  his  defence  before  the 
commission ;  and  this  part  of  the  appeal  against  the 
form  of  the  proceedings  is,   in  tlfeir  Lordships' 
opinion,  wholly  without  justification.    Their  Lora- 
ships,  however,  although  they  have  entered  into  the 
merits  of  this  objection  of  the  app.,  desire  to  express 
no  dissent  whatever  from  the  view  of  the  Dean  of 
the  Arches,  that  the  proceedings  before  the  oommif • 
sioners  would  not  be  open  to  appeal  before  the 
Arches  Court  on  the  score  of  irregularity ;  and  this 
part  of  the  appeal  to  Her  Majesty  would,  on  this 
ground  idso^  fau.    It  was  argued  in  the  next  place^ 
that  the  decree  or  citation  nom  the  Arches  Court 
ought  to  have  stated,  and  did  not  state,  that  the 
offences  alleged  had  been  committed  within  two 
years  previous  to  the  citation.     The  case^  it  was 
said,  if  sent  by  the  bishop,  under  sect  13  of  the 
Act,  to  be  hesrd  before  the  court  of  appeal  of  the 
province,  must  be  there  *' heard  and  determined 
aooording  to  the  law  and  practice  of  such  court,** 
and  the  practice  of  the  Court  of  Arches,  it  was 
contended,  required  that  the  decree  should  show  on 
the  face  of  it  jurisdiction  in  this  respect    The  spp. 
did  not  raise  this  objection  in  the  Court  of  Arches 
by  appesring  under  protest    On  the  contrary,  he 
appnred  absolutely  to  the  citation,  and  prayed 
articles;  and  afterwards  opposed,  on  this  ground, 
the  admission  of  the  articles.    Their  Lordships  wilL 
in  favour  of  the  app.,  assume,  although  they  would 
hesitate  to  decide,  that  it  was  open  to  hkti,  after 
appearing  and  praying  articles,  to  object  to  the  cita- 
tion in  point  of  form ;  and  they  wHl  also  assume  in 
his  favour,  although  they  think  it  open  to  doubt, 
that  the  statement  in  the  citation  of  offences  as  con- 
tinuing offences  did  not  sufficiently  show  a  jurisdic- 
tion under  the  statute.    The  statute^  however,  by 
sect  18,  provided  that  the  judge  of  the  Arches 
Court  should  have  power  to  male  orders  for  ex- 
pediting suits  under  the  Act,  or  otherwise  improving 
the  practice  of  the  court    It  appears  that  by  the 
rules  or  orders  of  the  Arches  Court,  made  under 
tins  statute  and  in  force  at  the  time  of  this  citation, 
a  form  of  citation  or  decree  was  given,  approved  of 
1^  tiie  judge,  and  in  this  form,  obviously  intended 
to  shorten  what  had  been  previously  in  use,  no  pro- 
vision is  made  for  a  specification  of  the  offence,  or 
fat  a  statement  of  the  time  when  or  within  which 
it  was  committed ;  but  the  letters  of  request  are 
referred  to   as  remaining   in   the  registry  of  the 
court,  and  as  being  the  foundation  of,  and  werefore 
showing  the  jurisdiction  to  issue  the  decree.    The 
form  of  decree  citing  the  app.  appears  to  their  lord- 
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flhjpfl  to  have  been  in  aeoordanoe  with  the  form  given 
by  these  orders ;  and  the  letters  of  request  which  the 
decree  refers  to  contain  an  express  statement  that 
the  offences  alleged  were  committed  within  two 
years.  The  decree  appears,  therefore,  to  their 
lordships  to  be  in  accordance  with  the  practice 
of  the  court ;  and  they  are  unable  as  to  this,  as 
well  as  in  the  case  of  the  other  objection,  to  look 
upon  it  otherwise  than  as  groundless,  and  made 
only  for  the  purpose  of  delay.  Their  lordships  will 
humbly  advise  Her  Majesty  to  dismiss  the  appeal 
with  costs. 

Appeal  dismissed  mth  costs. 

Apps.  proctors.,  Brooks  and  Co, 

Besps.  proctors,  Tebbs  and  Co. 

Wednesday,  Jufy  10,  1867. 

'  (Present— The  Bight  Hon.  Sir  J.  T.  Colebidob,  Sir 
W.  Eblb,  Sir  E.  V.  Willulms,  Kbllt,  C.B.,  and 

Sir  B.  T.  KuTDEBflLET.) 

Bbo.  V,  Bebtbastd. 

Feiony^New  triai— Second  tmU-^JReadiog  judo's  notes 
ofetfideitce — Appeal  to  Privy  CounciL 


An  appeal  lies  to  the  Privy  Council  from  judgments  of  a 
colonial  court  in  criminal  cases^  especially  if  the  ques' 
tion  involved  is  of  general  importance,  and  there  are 
no  other  means  of  preventing  manifest  mischief 

There  is  no  wnoer  in  any  court  to  grmnt  a  new  trial  in  a 
.  case  o^  felony,  and'Reg,  v.  Scaife,  17  Q.B.  238,  so  far 
as  it  involves  the  contrary  doctrine,  is  overruled. 

A  prisoner  for  felony  was  tried,  but  the  fury  were  diS' 
charged,  owing  to  their  being  rtnithle  to  agree.  On 
being  put  on  trial  before  a  second  jury,  the  judge,  at 
the  prisoner's  request,  instead  of  having  the  witnesses 
excanined,  simply  oalhd  and  swore  them,  and  read  over 
his  notes,  allowing  liberty  to  examine  ami  cross-examine 
each  witness  tkereafUr : 

Held,  that  this  was  an  irregular  practice,  whether  the 
prisoner  assented  to  it  or  not. 

This  is  an  appeal  from  the  judgment  of  the 
Supreme  Court  of  New  South  Wales,  granting  a 
new  trial  in  the  caae  of  Reg.  (on  the  proeecntion  of 
the  Attorney-GeDeral  for  the  Colony  of  New  South 
Wales)  T.  Henry  Louis  Bertrand^  under  the  circnm* 
stances  hereinaner  set  forth  :— 

On  the  18th  Dec.  1865  an  information  was  filed 
in  the  Supreme  Court  of  New  South  Wales^  at  the 
sittings  of  the  said  court,  held  at  Dartinghurst,  in 
Sydney,  in  the  said  colony,  as  a  court  of  oyer  and 
terminer  and  gaol  delivery,  by  Her  Majesty's  Attor- 
ney-General for  the  said  colony,  charging  tiiat 
Henry  Louis  Bertrand,  on  the  6th  Oct.  1865,  at  St. 
Leonajrd's,  in  the  colony  aforesaid,  feloniously,  wil- 
fully, and  of  hia  nteOice  aforethought,  did  kill  and 
murdor  one  Henry  Kinder. 

To  this  information  the  said  Henry  Louis  Ber- 
trand pleaded  not  guilty,  and  issue  was  joined 
thereon. 

The  said  Henry  Louis  Bertrand  was  on  the  14th, 
15th,  and  16th  Peb.  1866  duly  tried  before  the  Chief 
Justice  of  the*  said  court  and  a  jury  of  twelre  persona 
duhr  empannelled  and  sworn  to  try  the  said  issue. 

On  the  said  16th  Feb.  the  evidence  for  the  Crown 
having  been  duly  taken,  the  counsel  for  the  prisoner 
addressed  the  jury  on  his  behalf,  and  no  witnesses 
being  called  for  the  defence,  the  jury  wero  chsrged 
by  the  said  Chief  Justice,  and  retired  to  the  jury- 
room  to  consider  their  verdict;  and,  after  being 
locked  up  continuously  for  the  space  of  twenty-one 
hours  and  upwards,  returned  on  the  17th  Feb.  into 
oourt,  and  stated  in  open  court  to  the  said  Chief 
Justice  that  they  had  not  agreed  upon  their  rerdict 


and  were  not  at  any  time  likely  to  agree  thereon : 
whereupon  the  said  jurors,  having  been  then  dulr 
kept,  without  at  any  time  separating  for  the  »pace 
of  three  days  and  three  nights  and  upward.^  the 
jurors  then  stating  further  tlut  they  were  exhausted, 
and  that  some  of  them  were  ill,  the  said  Chief 
Justice,  in  consideration  of  the  premises, and  because 
in  his  judgment  and  belief  it  was,  uuderthe  circiun- 
stances,  in  all  respects  fit,  proper,  and  necessary  so 
to  do,  did  discharge  the  said  jurors  from  giving  any 
verdict,  and  remanded  the  prisoner  to  his  former 
custody. 

On  the  22nd  Feb.,  and  at  the  same  sittings  of  the 
said  court,  the  said  Henrv  Louis  Bertrand  was  ag:ain 
brought  for  trial  before  the  said  court,  and  was  then 
and  theire  duly  tried  before  the  said  Chief  Justice 
and  another  jury  of  twelve  persons,  duly  empaa- 
nelled  and  sworn  to  try  the  said  issue  so  joined 
upon  the  said  information ;  and  thereupon  the  said 
jury  found  a  Terdict  of  guilty,  and  the  court  sen- 
tenced the  prisoner  to  death. 

On  the  said  second  trial  the  said  Chief  Justice,  at 
the  request  of  the  prisoner  and  also  of  his  counsel 
and  wiUi  the  consent  of  the  counsel  for  the  Crown, 
allowed  the  evidence  of  several  of  the  witnesses 
who  had  been  called  as  witnesses  for  the  Crown  at 
the  first  trial  to  be  taken  in  the  following  manner, 
that  is  to  say,  each  of  such  witnesses  was  placed  in 
the  witness-box,  and  was  then  duly  sworn  in  the- 
usual  manner ;  the  Chief  Justice  then  informed  the 
witness  that  he  intended  to  read  over  the  notea 
which  he  (the  Chief  Justice)  had  taken  of  the  evi- 
dence given  by  the  witness  at  the  former  trial  and 
that  if  the  witness  wished  to  add  anything  to  the 
evidence  he  had  then  given,  or  to  alter  or  correct 
it  in  any  way,  he  could  do  so.  The  Chief  Justice- 
idso  then  informed  the  counsel  for  the  prisoner  and 
the  counsel  for  the  Crown,  that  if  either  of  them 
wished  to  ask  the  witness  any  question  he  could  do 
so,  which  course  was  assented  to,  both  by  the  coun- 
sel for  the  prisoner  and  the  counsel  for  the  Crown. 
Upon  such  consent  being  given,  the  evidence  of 
each  witness  was  read  over  slowly  and  aloud  to  the 
jury  by  the  Chief  Justice,  from  tiie  notes  taken  by 
him  at  the  former  trial ;  some  of  the  witnesses  after 
being  duty  sworn  as  aforesaid,  and  wliile  in  the 
witness-box,  and  as  the  Chief  Justice  was  reading- 
their  eridence,  required  the  evidence  so  read  to  he- 
altered  aad  supplemented,  which  was  thereupon 
done,  and  the  evMence  so  read  over  was  taken  to 
be,  and  conridered  as,  the  evidence  given  by  the 
witness  on  the  trial  then  proceeding  before  tiie 
court.  Full  opportunity  was  afforded  both  to  tiie 
counsel  for  the  Crown  and  the  counsel  for  the  pri- 
soner to  examine  and  cross-examine  all  the  wit- 
nesses whose  evidence  was  so  read,  and  some  of 
such  witnesses  were,  in  fact,  so  examined  and  cross- 
examined  by  the  respective  counsel  for  the  Crown, 
and  for  the  prisoner. 

On  the  12th  March  1866  the  Supreme  Court  of 
New  South  Wales  sitting  in  banco,  upon  the  motion 
of  the  counsel  icx  the  prisoner,  granted  a  rule  sinV 
ealling  upon  the  app.  as  such  Attomey-Geaeral,  to 
show  cause  why  the  said  verdict  of  guilty  should 
not  be  set  aside,  and  why  a  new  trial  of  the  said 
issue  should  not  be  had,  or  why  the  said  judgment 
should  not  be  arrested  on  the  ground  (tfi<er  alia) 
that  the  evidenqe  of  some  of  the  witnesses  called 
upon  behalf  of  the  Crown  upon  the  said  trial,  had 
been  read  to  the  jury  from  «e  notes  taken  by  the 
Chief  Justice  at  the  former  triaL 

The  said  rule  nisi  came  on  for  argument  before 
the  said  court  in  banco,  on  tiie  17th  BCarch  last, 
when  upon  hearing  counsel  on  the  part  of  die 
Attorney-General,  and  also  upon  the  psrt  of  the 
said  Henry  Louis  Bertrand,  tiie  judges  of  the  tsid 
court  s^ng  in  banco  gave  judgment  to  the  fol- 
lowing eif  ect : 
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Mr.  Jnatice  Hargrare  and  Mr.  JustlGe  Cheeke 
giTe  judgment  to  the  e£Fect  that  tiie  Mid  second 
trial  was  irregular,  upon  the  ground  aborc  stated. 

The  Chief  Justioe  gave  judgment  to  the  effect 
that^  inaapiuch  as  the  eTidence  alleged  to  have  been 
irregular  iaad  been  so  taken  at  the  instanoe  of  the 
prisoner  personally,  and  upon  the  ai^ication  of  his 
counsel,  and  as  there  was  no  ground  whatever  for 
suppoeing  that  the  prisoner  had  been  injuriously 
affected  thereby,  the  rule  asked  for  ought  to  be 
refused. 

Mr.  Justice  Paucett  gare  judgment  in  accordance 
with  the  judgment  of  the  Chief  Justice,  but  subse- 
quently withdrew  his  judgment  in  order  that  there 
might  be  an  i^ipeal  to  Her  Majesty  in  Council,  and 
the  said  verdict  so  found  by  the  juiy  as  aforesaid 
upon  the  trial  of  the  said  Henry  Louis  Bertrand  as 
aforesaid  upon  the  22nd  Feb.  1866  was  thereupon 
set  aside,  and  a  new  trial  granted. 

The  prosecutor  now  appealed  against  that  judg- 
ment. 

8ir  M,  Paimer,  Q.  C,  and  Bmntn^  for  the  app. 
contended  that  it  was  trito  law  that  there  was  no 
power  in  the  court  below  to  grant  a  new  trial  in 
cases  of  felony,  whether  capital  or  otherwise.  The 
case  of  A  T.  Sisaift,  17  Q,  B.  288,  thoi^  apparently 
sanctioning  the  contrary,  was  decided  not  on  that 
point  but  on  matters  of  erideuce,  the  objection  of 
want  of  jurisdiction  not  being  taken.  But  even  if 
the  court  were  able  to  grant  a  new  trial  in  cases  of 
felony,  the  ground  alleged  as  to  the  irregularity  of 
the  witnesses'  depotttions  being  taken  on  the  second 
trial  was  not  sufficient.  The  prisoner  himself  re- 
<|uested  it,  and  no  inoonTenirnoe  was  caused  thereby^ 
Therefore,  the  rule  for  a  new  trial  ought  to  have 
been  discharged* 

Gijffard,  Q,  C.  and  Le»iSf  for  the  resp^,  contonded 
first  that  no  appeal  lay  from  a  colonial  court  to  the 
l^riry  Council  in  a  criminal  case ;  (hat  the  court 
below  had  a  general  power  to  (Mrder  a  new  trial  in 
IftTOur  of  a  prisoner  who  had  been  conricted^  and 
where  the  trial  had  taken  place  before  the  Supreme 
Court  itself.  The  course  of  taking  depositions  in 
lieu  of  the  evidence  ol  the  witnesses  was  irregular 
and  contrary  to  law,  and  formed  a  good  grouiSl  for 
gianting  a  new  triaL 

8ir  J.  T.  CoLKRrnoB  (after  stating  the  facts,  as 
set  out  above^  said :— It  was  contended  first  on  behalf 
of  the  reap,  that  their  Lordriiips  ought  not  to  enter- 
tain the  appeal ;  but  they  do  not  accede  to  this. 
Upon  principle  and  reference  to  the  decisions  of  this 
oommittee,  it  seems  undeniable  that  in  all  cases, 
criminal  as  well  as  civil,  arising  in  places  fitxn 
which  an  appeal  would  lie,  and  wiiete,  either  by  the 
terms  of  a  charter  or  statute,  the  authority  has  not 
been  parted  with,  it  is  the  inherent  prerogative  right, 
and  on  all  proper  oecasions  the  du^,  of  the  Queen 
in  Council  to  exercise  an  appellate  jurisdiction,  with 
a  view  not  only  to  insure  so  far  as  may  be  the  due 
administration  of  jusUce  in  the  individual  case,  but 
also  to '  preserve  the  due  course  of  procedure 
generally.  The  ifiterest  of  the  Orown,  duly  con- 
sidered, is  at  least  as  great  in  these  respects 
in  criminal  as  in  dvil  cases;  but  the  exer- 
cise of  this  prerogative  is  to  be  regulated  by 
a  consideration  of  circumstances  and  conse- 
Quences;  and  interference  by  Her  Majestjf^  in 
Council  in  criminal  cases  is  likely  in  so  many 
instances  to  lead  to  misehief  and  inooBienieBce  that 
in  them  the  Crown  will  be  very  slow  to  entertain 
an  appeal  by  its  ofllcers  on  behalf  of  itself  or  by 
individuals.  The  instances  of  such  appeals  being 
.  entertained  «e  therefore  very  rare.  The  opinions 
stated  by  this  committee  in  the  case  of  Atfrahean 
Am€i  and  oihtrs,  d  Moore^  409 ;  Reff^  r.  Jat/Hntm 
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McokerJM,  I  Moore,  K.  S.  272  ;  and  the  FtUk/and  /»- 
katth  CmpoMY,  The  Q^eat,  Ibtd.299,  establish  these 
pontions*    The  result  is  that  any  application  to  be 
allowed  to  appeal  in  a  criminal  case  comes  to  thia 
committee  labouring  under   a  great   preliminary 
difficulty,  a  difficulty  not  always  overcome  by  the 
mere  suggestion  of  hardship  in  the  circumstanoea 
of  the  case ;  yet  the  difficulty  is  not  invincible.    It 
is  not  necessary,  and  perhaps  it  would  not  be  wise, 
to  attempt  to  point  out  all  the  grounds  which  may 
be  available  for  the  purpose ;  but  it  may  safely  be 
said,  that  when  the  suggestions,  if  true,  raise  ques- 
tions of  great  and  general  importance,  and  likely  to 
occur  often,  and  alsor  where,  if  true,  they  show  the 
due  and  orderiy  administration  of  tbe  lar  inter- 
rupted, or  diverted  into  a  new  course,  which  might 
create  a  precedent  for  the  future;  and  also  where 
there  is  no  other  means  of  preventing  these  conse- 
quences,  then  it  will  be  proper  for  tibis  committee 
to  entertain  an  appeal,  if  referred  to  it  for  its 
decidon.    The  present  case  appean  to  fall  within 
this  category,  on  the  allegations  of  botii  parties ;  on 
the  one  hand,  it  is  clear  that  the  court  below  has 
directed  a  new  trial  in  a  case  of  felony;  it  is  alleged 
that  no  such  trial  can  be  had  according  to  the 
imiform  practioe  in  our  criminal  law ;  if  this  allega- 
tion be  correct,  it  is  obvious  that  an  innovation  has 
been  made  without  authority,  one  of  great  impor* 
tance,  and  establishing  a  precedent  which  may  be 
expected  to  be  frequently  acted  on.    On  tiie  other 
hand,  it  is  alleged  that  a  serious  departure  has  been 
made  from  the  ordinary  course  of  conducting  a 
criminal  trial  before  a  jury ;  and  if  this  be  true,  it 
is  obviously  of  the  last  importance  to  prevent  this 
for  the  future ;  and  it  has  not  been  seriously  con- 
tended on  eitber  side  tiliat  any  mode  of  redressing 
these  alleged  miicarriages  exists  but  that  which 
has  been  resorted  to.    Their  Lordships  therefore 
will  not  decline  to  entertain  the  present  appeal ; 
and  they  proceed  accordingly  to  consider  the  first 
ground  on  which  it  is  rested — the  grant  of  a  new  ' 
trial  in  a  case  of  felony.    It  is  alleged,  and,  so  far 
as  their  Loordships  are  aware,  truly,  that  aecording 
to  the  universal  impression  among  lawyers,  no  such 
power  exists  as  that  which  the  court  below  has 
exercised  in  this  instance;  and  furtiier,  that  but  a 
single  case  is  reported  in  whkh  an  appttcakion  for  a 
new  trial  in  felony  has  been  made,  and  but  one— 
the  same  ease^  of  course—^  which  it  has  succeeded. 
That  case  occurred  in  1851,  and  although,  as  ia 
well  Imown,  the  public  attention  haa  been  very 
much  drawn  to  the  subject  during  the  interval 
which  has  since  occurred,  and  it  cannot  be  doohted 
that  verdicts  have  since  been  prononneed  which 
might  have  seemed  questionable^  no  attempt  haa 
been  made  in  this  country  to  press  the  autfacHity  ol 
that  case  in  support  of  a  similar  application.    On 
a  matter  of  so  much  importance,  it  is  right  to  con- 
sider that  case  attentively,  and  it  is  f  ortnnato  as  to 
the  freedom  with  which  their  Lordships  may  deal 
with  it,  that  two  of  them  who  have  taken  part  in 
the  hearing  of  this  i^peal,  also  took  pmrt  in  the 
dedsfen   then  arrived  at;     Reg,  v.  Sccdfe,  Smithy 
and  Rooki,  17  Q.  B.  238,  was  a  case  of  an  indict- 
ment for  fcdony,    found   at   the    Hull   Borough 
Sessions^  and  removed  by  artwrari,    The  trial  was 
at  the  York  Asaiaes  before  the  late  Mr.  Justice 
Crenrwell,  and  in  the  course  of  it  a  deposition  of  a 
living  witness  not  produced,  was  tendered,  on  tbe 
part  of  the  prosecution ;  tiiere  were  grounda  which 
applied  only  to  Smitli,  on  which  it  was  admissible 
as  against  him ;  the  counsel  for  Uiat  prisoner  objected 
to  ito  reoepdon,  but  the  learned  judge  overruled 
the  objection,  and  ri^tl^,— he  admitted  it,  as  is 
said,  ^subject  to  the  objection;''  the  meaning  of 
whidi  probably  was,  that  be  might,  upon  con- 
sideration,  have  referred  his  ruling  to  the  court  of 
criminal  iqppeai.    But  in  summing  up  he  left  the 
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evidence  generally  to  the  jury,  omitting  to  tell 
them  that  the  d^KMition  could  aifect  Smith  only. 
Singularly  enough,  the  jury  oonvicted  Scalfe  and 
Booke,  and  acquitted  Smith.  In  the  following 
term  a  rule  nisi  was  obtained  for  a  new  trial,  on 
the  grounds  of  improper  reception  of  CTidence  and 
misdirection.  The  case  was  argued  at  some  length, 
and  neither  in  the  course  of  the  argument,  nor  in 
the  judgments  which  followed,  wasasyllablts  uttered 
on  the  point  now  in  question ;  the  attention  both  of 
the  counsel  and  judges  seems  to  have  been  exdu- 
sively  confined  to  the  questions  of  evidence  and 
misdirection ;  but  after  the  judgments  pronounced 
making  the  rule  absolute  this  occurred :  the  counsel 
for  the  rule  suggested  that  there  was  a  difficulty  in 
ascertaining  what  rule  should  be  drawn  up,  *'no 
precedent  having  been  found  for  a  new  trial  in 
felony."  Upon  which  Lord  Gampbeli  is  repwted 
to  have  said,  *'that  might  have  been  an  argument 
against  our  hearing  the  motion."  Still,  however, 
the  rule  was  made  absolute,  and  a  new  trial,  in  fact, 
took  place.  It  appears,  then,  from  this  examination 
of  the  case,  that  a  most  important  innovation  in  the 
practice  of  our  criminal  law  was  here  made  without 
a  word  of  argument  at  the  bar  upcm  it,  or  the 
attention  of  the  court  having  been  for  a  moment 
addressed  to  it,  until  after  the  opinions  of  all  the 
judges  had  been  expressed  on  the  point  really 
debated.  And,  as  has  been  already  stated,  the 
decision  has  taken  no  root  in  our  law,  and  bonie  no 
fruit  in  our  practice.  Are  their  Lordships  to  be 
hound  b^  it  in  the  advice  they  are  now  to  tender  to 
Her  Majesty  ?  It  is  somewhat  embarrassing  even 
apparently  to  disregard  any  judgment  of  the  Court 
of  Q-  B. ;  but  in  truth,  when  examined,  this  can 
acaroely  be  said  to  be  a  judgment  upon  the  point 
now  to  be  decided ;  substantially  the  court  decided, 
and  decided  rightly,  the  only  question  directly  for 
consideration,  namely,  that  of  the  reception  of 
evidence  and  misdirection,  and  for  that  fdone  the 
decision  is  properly  an  authority.  That  they 
adhered  to  it  £a  qsite  of  the  consequence  involved, 
after  it  was  pointed  out  to  them,  is  true ;  and  their 
Lordships  now  venture  to  sav,  to  be  regretted ;  for 
at  all  events  it  would  seem,  that  if  sudi  an  innova- 
tion were  to  be  made,  it  should  not  have  been  made 
without  argument  or  indirectly.  Their  Lordsh^N, 
therefore,  will  fM  at  liberty  to  consider  the  present 
case  apart  from  this  authority.  The  course  of  the 
general  argument  for  the  respu  was  of  this  sort :— It 
seemed  not  to  be  veiy  seriously  denied  that,  except 
for  the  precedent  of  jReg.  v.  Somfty  the  court  below, 
in  making  absolute  the  rule  for  a  new  trial, 
had  introduced  a  new  practioe ;  but  it  was  said  that 
this  was  in  analogy  with  the  whole  proceeding  of 
our  oourta  of  justice  in  regard  to  new  trials ;  that 
as  to  these,  as  in  many  other  instances,  a  whotosome 
improvement  in  our  law  had  been  made  and  estab- 
lished ;  that  this  improvement  had  been  made  in  the 
exerciae  of  a  wise  discretion,  and  periiaps  inhorent 
powers,  for  the  advancement  of  justice ;  that  new 
trials  had  commenced  in  civil  matters,  and  advanced 
in  them  gradually,  and,  upon  consideration,  firom 
one  class  oi  cases  to  another ;  that  thence  they  had 
passed  to  criminal  proceedfaiffs  first  ^ere  the  sab- 
stance  was  civil,  though  the  form  was  criminal,  and 
thence  to  miwlemeanors,  such  as  perjury,  bribery, 
and  the  like,  where  both  form  and  substance  were 
criminaL  Hitherto,  it  was  admitted  that  they  had, 
except  in  the  instance  of  Reg,  v.  StxR/e,  stopped 
short  of  felonies,  but  that  tbe  principle  in  all  was 
the  same ;  and  that,  where  there  was  the  same 
reason,  the  same  course  ought  to  be  permitted. 
There  may  be  much  of  truth  in  tUs  historical 
account ;  and  if  their  Lordships  were  to  pursue  it 
into  details,  it  might  not  be  difficult  to  show  how 
ixtegular  the  course  has  been,  and  what  anomalies, 
and  eyen  imperfections  perhaps,  still  remain.    But 


th^  need  not  do  this ;  it  is  enough  to  say  they 
cannot  accept  the  conclusion :  what  long  usage  has 
gradually  establiihed,  however  first    introduced, 
becomes  law ;  and  no  court,  nor  any  more  this  com- 
mittee, has  jurisdiction  to  alter  it ;  but,  on  the  same 
principle,  neither  the  one  nor  the  other  can,  in  the 
first  instance,  make  that  to  be  law  which  neither  die 
Legislature  nor  usage  has  made  to  be  so,  however 
reasonable,  or  expedient,  or  just,  or  in  analogy  with 
the  existing  law  it  may  seem  to  be.    In  saying  this, 
their  Lorddiips  desire  to  be  understood  as  expressing 
no  opinion  that  the  introduction  of  new  trial  in 
felony  would  or  would  not  be  expedient,  or  oondnee 
to  a  niore  just  ^r  more  careful  administration  of  tbe 
law.    The  conclusion  to  which  their  Lordships  have 
thus  come  on  tiie  power  to  grant  the  new  trial  makes 
it  unnecessary  for  them  to   express  any  judicial 
opinion  on  the  remaining  point,  whether,  sasuming 
the  power  to  exist,  it  was  exercised  by  the  court 
below  on  such  insufficient  grounds  that»  if  the 
questions  were  open,  the  rule  could  not  be  sus- 
tained.   Nor  do  they  intend  to  do  so ;  but,  as  th^ 
will  have  humbly  to  advise  Her  Migesty  that  the 
resp.  on^t  not  to  have  the  benefit  of  a  new  trial, 
and  tiie  verdict  of  guilty  and  sentence  thereupon 
will  consequently  remain  in  force  against  him,  it 
may  not  be  improper  to  add  a  very  few  remarks  on 
the  course  taken  at  the  trial.    They  are  bound  to 
adopt,  and  willingly  adopt,  the  account  which  the 
reotnd  gives,  and  it  appears  that  what  was  done^ 
was  done  at  the  request  of  the  re^.  and  his  connsd, 
and  with  the  consent  of  the  counsel  for  Her  Majesty ; 
the  witnesses  were  before  the  jury,  were  asked,  all 
in  turn,  whether  what  was  read  was  true,  and  were 
submitted,  at  the  pleasure  of  the  counsel  on  either 
side,  to  ftmh  <nal  examination  and  cross-examina- 
tion ;  and  their  Lordships  have  no  doubt  that  the 
whole  proceeding  was  conducted  by  the  able  and 
learned  judge  who  presided  with  due  care  for  the 
interests  of  justice  on  both  sides.    In  nothing  that 
their  Lordships  shall  say  do  th^  intend  to  make  the 
slightest  reflection  on  mm,  nor  are  they  in  a  condi- 
tion to  say  that  any  injustice  to  the  prisoner  resulted 
from  it.    Yet  it  is  one  of  the  inconveniences  of  sudi 
a  course,  that  no  one  in  their  Lordships'  position, 
and  called  to  review  the  proceeding,  could  be  sureitf 
the    contrary.     It    is   a  ndstake,   moreover,  to 
consider  the  question  only  with  leference  to  the 
prisoner.  The  object  of  a  trial  is  the  administration 
oi  justice  in  a  course  as  free  from  doubt  or  chance 
oi  miscarriage  as  merely  human  administnlion  of  it 
can  be— not  the  interests  of  either  par^.    Ibis 
remark  very  mndi  lessens  the  importance  of  a 
prisoner's  oonseni  even  when  he  is  advised  by 
counsel,  and  substantially,  not  of  course  literal^, 
affirms  the  wisdom  of  the  common  understanding  u 
the  profession,  that  a  prisoner  can  consent  to 
nothing.    For  thus  it  will  be  seen  that  a  most  un- 
portent  consideration  is  forgotten— that  of  the  jury 
charged  with  dedding  on  the  effect  of  the  evideooa 
It  is  essential  that  no  unneoessary  difficulty  should 
be  thrown  in  the  way  of  their  understanmng  sad 
rightly  appreciating  it.    The  evidence  in  this  cas& 
taken  in  the  usual  wav  on  tiie  former  trial,  had 
oorapied  nearly  three  days.    Those  of  their  Lord- 
ships who  have  been  used,  on  motions  for  new  trials, 
to  hear  the  judge's  notes  of  the  evidence  read,  pro- 
bably know  well  by  experience  how  difllcnlt  it  is  to 
sustain  the  attention,  or  collect  the  value  of  particDlsr 
parti,  when  that  eridence  is  long ;  and  one  cannot 
but  feel  how  mudi  more  this  difficulty  must  preii 
upon  twelve  men  of  the  ordinary  rank,  inteUigenoe^ 
and  experience  of  oommon  jurymen.    But  this  is 
far  from  all.  The  most  careful  notes  must  often  fsil 
to  conv^  tiie  evidence  fully  in  some  of  its  moit 
importuit  eJementa— those  foe  which  the  open  oil 
exanunation  of  the  witnesses  in  presence  of  prisoner^ 
judges  and  jury  ia  so  jusUy  priiKd.    It  cannot  giTS 
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Scpodted  b7  T.  W.  SAinn>B8  and  G.  W.  Lovur,  lEiqrt., 


Satwrdayf  April  27, 1867. 

TbOB  GOBPORATION  OV  THB  ClTT  OV  LdTOOLH  (l^lfiS.) 

V.  Thb  Otsb8bbb8  or  thb  Extkjl-PabochiaI( 
Flacb  09  Holmbs  Commok  (re«pi.) 

Poor-raU—No  beneficial  occupation — Common, 

Wilkin  the  jpncimetB  of  the  cit^  of  Lincoln  there  is  a 
commonabts  paetwe  eaUod  Hobnee  Common^  the  aoU  of 
wkUJi  ie  vetted  in  the  corporation  of  the  cUy  as  hras 
of  the  manor  ooertohieh  the  rmdentjreemen  onbf  have 
abotws  onjoifed,  hg prescription,  aright  ofdipastwrvM 
two  heads  of  caUle  eadL  The  corporation,  now  the 
town  couneU,  derived  no  advantage  whatever  from  the 
common,  hvt  were  aehud  keere  bg  the  expense  to  which 
theg  were  put  in  appointing  and  paging  a  commum' 
warden  to  protect  the  stockingof  the  common  and  the 
maintenance  of  the  fences.  The  nuofor,  aldermen^  and 
dtitens  having  been  assessed  to  the  poor-rate  as  the 
occsf%ere  ofsnch  common  .* 

Betd^  that  as  there  was  no  ben^fidat  occupation^  theg 
were  not  liable  to  be  rated 

ThiB  was  a  special  case  stated  under  the  proTisions 
of  sect  11  of  tbe  12  ft  18  Vict  c.  45,aponani4ypeal 
against  a  poor-rate. 

The  facts  were  as  follows : 

The  mayor,  aldetmen,  and  citiaeDS  of  Iiinooln 
are  lords  oL  the  manor  of  the  city  of  linooln,  and 
vithhi  the  precincts  of  the  city  there  is  a  oommon- 
aUe  pasture  called  "  The  Holmes  Common,"  which, 
prior  to  1849,  oonaiated  of  ahout  fif^-eight  acres  of 
land,  but  which  now  contains  about  thirty  acres  of 
land,  orer  which  the  freemen  of  the  city  have 
certain  ligl^  of  pasturage,  the  soil  being  vested  in 
the  corporation  as  lords  of  the  manor.  There  are 
•bout  550  freement  who  are  allentitled  to  stock  the 
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the  look  or  manner  of  the  witness;  his  hesitation,  his 
doubts,  his  Tariations  of  language^  his  oonfidenoe  or 
precipitancy,  his  calmness  or  consideration;  it 
cannot  give  the  manner  of  the  prisoner,  when  that 
has  been  important,  upon  the  statement  of  anything 
of  particular  moment :  nor  could  the  judge  properly 
take  on  him  to  supply  any  of  these  ddfects ;  who 
indeed  will  not  necessarily  be  the  same  on  both 
trials.  It  is,  in  short,  or  it  may  be,  the  dead  body  of 
the  OTidenee,  without  its  spirit,  which  is  supplied 
when  given  openly  and  oraUy,  by  the  ear  and  the 
eye  of  those  who  receive  it.  Their  Lordships  neither 
a£Brm  nor  deny  that  any  of  these  inoonvenienoes  in 
fact  happened  on  the  trial  of  the  icsp.  It  is  one  of 
the  evilB  incident  to  the  cause  that  it'  makes  such 
affirmation  and  denial  equaUy  impossible.  They  do 
not  pronounce  that  anywing  amounting  in  law  to  a 
mistoial  can  be  fairly  diarged  on  the  course  pursued. 
Neither,  of  course,  do  they  intend  to  press  their 
remarks  in  cases  where  a  necessity  exists  (which  is 
not  alleged  here),  nor  to  the  literal  and  entire 
exclusion  of  the  reading  of  any  part  of  the  evidence 
with  the  guards  used  on  this  occasion.  The  part 
mnr  be  so  unequivocally  formal,  or  so  short,  as  to 
make  their  remarks  inapplicable.  But  their  Lord- 
^ps  do  not  hesitate  to  express  their  anxious  wish 
to  discourage  generally  the  mode  of  laying  Ae 
evidence  before  the  jury  which  was  adopted  on  this 
triaL  They  have  no  doubt  that  upon  an  application 
on  behalf  of  the  resp.,  which  they  recommend  to  be 
made,  to  the  proper  authorities,  such  weight  will  be 
given  to  these  remarks  as  they-  may  be  found  to 
deserve.  Their  Lordships  will  advise  Her  Majesty 
that  this  appeal  should  be  sustained  without  costs, 
and  that  tM  order  for  a  new  trial  should  be  reversed. 


common  with  two  head  of  cattle^  if  they  are 
within  the  city ;  but  to  entitle  them  to  stock  the 
common,  they  must  be  actually  resident  witlun  the 
city.  The  freedom  of  the  dtj  can  only  be  obtained 
by  birth  and  servitude ;  that  is  to  say,  a  man  must 
be  a  son  of  a  freeman,  or  must  be  bound  by  inden- 
ture of  apprenticeship  for  seven  years  to  a  freeman 
hetare  he  is  entitled  to  be  entmd  and  registered 
as  a  freeman.  The  population  of  the  city  of 
Lincoln  is  about  28,000  and  the  freemen  fonn  but  a 
small  pcnrtion  of  the  inhabitants  of  the  dty.  The 
corporation  have  always  maintained  and  repaired 
out  of  their  corporate  funds  the  fences  of  the 
common,  and  they  also  preserve  the  rights  of  the 
freemen  from  being  infringed. 

The  corporation  had  ezerdsed  manorial  rights 
over  the  common,  such  as  appointing  and  paying 
out  of  their  corporate  funds  an  oiBoer  called  '<the 
commons  warden,"  to  check  the  illegal  stocking 
thereof,  inflicting  fines  not  exceeding  IL  19«.  upon 
those  persons  who  had  illegally  stocked.  •  Part  of 
such  fines  had  been  invariably  paid  into  the  cor- 
porate funds,  the  other  part  was  paid  to  the  commons 
warden,  the  person  appointed  by  the  corporation. 
The  commons  warden  had  about  once  in  four  years 
driven  the  common  for  the  purpose  of  ascertaining 
whether  there  was  any  stock  up(m  it  belonging  to 
persQps  who  were  not  realdent  freemen,  and,  there- 
fore^ not  entitled  to  stock  the  same,  and  upon 
driving  the  common  a  fine  or  toll  of  twopence  per 
head  mul  been  levied  for  the  trouble  and  expense  of 
driving  such  common,  as  men  had  to  be  hired  to 
assist  in  driving  the  stock  off  the  common,  and 
keeping  it  until  claimed  by  the  owners. 

Over  the  Holmes  Common  the  remdent  freemen 
had  enjoyed  by  prescription  a  perpetual  right  of 
depasturing  all  the  year  round  two  head,  and  no 
more,  of  cattle,  horses,  or  beasts,  lliey  cannot  let 
or  transfer  their  common  right,  or  authorise  another 
person  to  stock  in  respect  of  it.  Thegr  had  only  the 
right  to  depasture  cattle  that  were  bond  fide  their 
own,  and  this  right  ceases  with  their  desih.  It  is 
entirely  a  personal  privilege,  and  if  a  freeman  had 
no  stock  his  right  was  in  Meyanoe^  and  such  of  the 
resident  freemen  avail  themselves  of  the  right  to 
depasture  at  their  option,  if  th^  are  in  a  positioik 
to  do  so.  Previous  to  the  passing  of  the  Municipal 
Corporation  Act  the  corporation  consisted  of  free- 
men (mly,  and  no  one  could  then  be  a  member  of 
the  corporation  who  was  not  an  admitted  freeman. 
These  commonable  rights  were  never  in  any  respect 
a  charity.  These  rights  entirely  dq^nded,  up  to 
the  passing  of  the  atove  Act,  upon  usage  and  pre- 
scription. Section  2  of  that  Act  reserves  to  all 
freemen  of  cities  and  boroughs  all  rights  relative  to 
property  to  whidti  thevwere  entitled,  and  which 
property,  subject  to  sack  ri^dits,  was  then  vested  in 
the  corporate  bodies  of  sudi  cities  and  boroughs, 
and  of  which  such  ^corporate  bodies  were  seised  or 
possessed,  in  whole  or  in  part  for  anv  charitable 
uses  or  trusts,  **as  fuUy  and  effectually  for  sudi 
time  and  in  such  manner  as  he  or  she,  by  any 
statute,  charter,  bye-law,  or  custom  in  force  at  the 
time  of  passing  tlds  Act,  might  or  could  have  had, 
acquired,  or  enjoyed,  in  case  this  Act  had  not  been 
passed."  This  proviso  gave  no  new  rights  to  the 
freonen,  but  reserved  to  them  their  existing  rights 
merely. 

The  corporation  had  never  received  or  had  any 
benefit  or  derived  any  income  whatever  from  the 
Holmes  Common,  save  and  except  from  the  finest 
as  aforesaid. 

The  corporation  had  not  occupied,  1^  depositing 
anv  stock  or  horses  or  otherwise^  the  common,  nor 
did  they  daim  :any  right  to  occupv  or  depasture 
stock  therein ;  but  the  stock  belongmg  to  the  indi- 
vidual freemen  who  stock  it  consume  the  herbage^ 
and  they  receive  the  benefit  arising  thereftom. 
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The  oorfMiration  did  not  claim  may  right,  m  iotds 
of  the  manor  or  ia  any  other  capacity,  to  stock  the 
common,  nor  liad  any  of  the  members  of  the  corpo- 
ration, as  members  of  this  body,  ever  stocked  the 
common. 

The  fines  receired  from  the  illegal  stocking  of 
Holmes  Common  did  not  on  an  average  amount  to 
five  shillinn  a  year,  and  did  not  cover  the  costs  of 
salaries  and  repairs. 

The  corporation  is  an  actual  loser  by  appointing 
and  paying  a  commons  warden  to  protect  the  stocking 
of  the  common  and  the  maintenance  of  the  fences. 
Previous  to  the  Municipal  Corporation  Act,  the  two 
sheriffs  of  the  city  used  to  drive  the  common  and 
inflict  fines  for  the  illegal  stocking,  and  to  maintain 
the  fences  in  the  proper  state. 

By  the  4  ft  5  Vict^  c  48,  entitled  '*  An  Act  to 
render  certain  municipal  corporatioos  rateable  to 
the  relief  of  the  poor  in  certain  cases."  after 
reciting  that  the  municipal  corporations  of  cities 
and  boroughs  named  in  the  schedule  thereto  had 
been  held  not  to  be  liable  by  law  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  any  lands,  tenements, 
and  hereditaments,  being  the  properties  and  in  the 
oocupatioacf  such  municipal  corporations,  bv  reason 
that  the  income  arising  therefrom  was  apphcaUe  to 
public  purposes  only,  it  was  enacted  that  the  muni- 
cipal corporations  named  in  the  schedule  should, 
from  and  after  the  passing  of  that  Act,  be  rateable, 
and  be  rated  to  the  relief  of  the  poor  in  respect  of 
lands,  tenements,  and  hereditaments  being  the  pro- 
per^ of,  and  in  the  occupation  of  such  municipal 
corporatloiis  as  if  such  limds,  tenements,  and  here- 
ditaments were  not  corporate  property;  and  it 
further  enacted,  that  any  of  the  said  municipal 
•  Qorporations,  being  in  the  occupation  of  such  lands, 
Ac,  should  be  deemed  and  taken  to  be  beneficial 
occupiers  thereof  for  all  the  purposes  of  rating,  as  if 
such  oocupatioo  was  for  their  own  private  advan- 
tage and  not  for  any  publio  purposes,  and  should  be 
liable  to  be  rated  as  such  occupiers  by  their 
corporate  style  and  title. 

The  oorporatioo  contended  that  the  above  Act  in 
no  way  makes  them  responsible  or  liable  to  be  rated 
to  the  relief  of  the  poor  of  the  Holmes  Common,  as 
they  alleged  that  they  were  not  the  occupiers  or 
owners,  nor  had  they  any  beneficial  occupation  of, 
nor  had  they  any  interest  In,  the  common,  except 
as  lords  of  the  manor  of  the  city,  nor  could  they  be 
deemed  or  taken  to  be  the  beneficial  occupiers 
thereof ;  but  that  that  Act  had  reference  only  to 
estates  of  which  they  were  the  beneficial  owners, 
and  entitled  to  the  rent  and  profits  thereof,  or  to  the 
occupation  thereof,  for  the  benefit  of  their  corporate 
funds. 

The  Hdmes  Common  had  been  entered  separately 
in  the  report  of  the  Registrar  General  as  an  extra- 
parochial  place  wherein  no  rate  was  levied  for  the 
support  of  the  poor. 

On  the  dOth  Jan.  1866  the  overseers  of  the  said 
ttstra-parochial  place  or  parish  of  the  Holmes  Common 
made  a  rate  of  6dL  in  the  pound  for  the  relief  of  the 
poor  in  the  said  parish,  and  assessed  the  said  mayor, 
aldermen,  and  citizens  aa  the  occupiers  of  the 
Holmes  Common,  being  part  thereof,  on  an  assess- 
ment of  108/L,  at  the  sum  of  S/.  lit.  They  refused 
to  pay  the  rate,  alleging  that  they  were  not  Uable  to 
berated  for  the  common.  No  persons  othwthan 
the  freemen  depasture  or  have  enjoyed  any  righto  on 
the  common.  There  were  no  poor  chargeaUe  to  the 
parish  of  the  Holmes  Common,  but  the  rate  was 
made  for  union  and  common  funds  charges. 

On  the  dlst  May  1866  tho  overseers  of  the  parish 
of  Holmes  Common  took  out  a  summons  against 
the  mayor,  aldermen,  and  citizens  of  the  city  of 
lincohi  for  the  purpose  of  recovering  payment  of 
the  rate,  amounting  to  2/.  14s.,  so  assessed  upon 

them,  and  which  rate  was  duly  appealed  agwnst. 


By  sect  86  of  the  26  ft  86  Viot.,  c  lOS  (the 

Assessment  Committee  Act  1862),  it  is  enacted, 

TlMtnoChlBcfhOTelaooiitsiiMd  thsflezlMidor  bstatant^ 
ramtor  ttsbto  to  te  mtad  any  mmm^j  or  snj  psnoos  la 

respect  of  anj  occnpattoa  of  §nj  propeiiv  oot  now  bT  kw 
rateable,  or  to  deprlTe  any  property,  or  the  occupier  of  aaj 
yivperiy  of  the  benefit  of  any  exemption,  tan  whole  or  hi  part, 
to  which  nwh  property  or  ooeopler  is  now  by  tew  entttlad 
from  aoT  pooiHnate  or  other  rate  which  by  law  la  required  to 
be  boMci  upon  the  poor-rate,  or  to  render  Uable  to  be  rated, 
aooordlng  to  the  axmtial  rateable  valne  theraof,  any  property 
whleh,  under  any  local  Act  or  otherwiae,  la  ontfUed  to  be 
rated  apon  a  fixed  amoontt  or  aooording  to  any  ipeoialor 
exceptionable  principle  of  valoatioo,  whether  suoh  property 
shall  or  shall  not  be  included  in*  any  valution  list  In  f  oroe 
under  this  Act;  tto. 

The  questions  for  the  opinion  of  the  court  were, 
first,  whether  the  mayor,  aldermen,  and  citizens 
were  liahle  to  be  rated  to  the  relief  of  the  poor  of 
the  Holmes  Common  as  occupiers  thereof ;  and, 
secondly,  whether,  if  so  liable,  the  rate  ought  to 
have  been  reduced  to  nothing  on  appeal  ? 

ifoyet,  Seijt.  (  WiUt  with  him)  appeared  for  the 
resps.,  and  oontended  that  the  assessment  was 
correct 

'  MellM,Q.C.  (J:j:AjIoii  with  him)  for  the  appa., 
ai^ned  that  they  were  not  liable  to  be  rated. 

The  following  cases  were  dted : 
A  V.  Teiolxsbwy,  13  East,  165 ; 
A  V.  Watton,  6  East,  480 ; 
/?.  V.  StuHmry,  1  B.  ft  C.  889 ; 
IL  V.  CkmrdSlL  4  R  ft  0.  750; 
R,  V.  Oorporatum  of  York,  6  ▲.  ft  E.  419; 
Jbnef  V.  Zibs  Jfemy  i)0dk«  AMmct,  36  L.  J.  1,  M.  G. ; 

12  L.  T.  BepL  N.  8.  643  ; 
HUkm  V.  Bowet,  35  L.  J.  137,  M.  C. 

The  arguments  sufficiently  appear  in  the  foUowin; 
judgments. 

CocKWDBK,  C.  J.— Two  questions  are  proposed 
to  us  for  our  decision:  one  is  wliether  the  oorpontion 
of  Lincoln  is  liable  to  be  rated  in  respect  of  the 
the   occupation  of   these  lands?    the   second  is, 
whether,  supposing  they  are  liable  to  be  rated,  the 
value  is  sucn  as  that  there  should  be  a  substantial 
ratmg,  or  whether  the  rating  sliould  be  reduced  to 
nought  in  consequence  of  there  being  the  absence 
of  any  beneficial  occupation  in  the  persons  enjoying 
the  lands?    Those  are  the  two  grounds  to  be  decided 
on.    I  am  of  opinion  that  the  corporation  is  not 
liahle  to  be  rated.    I  think  we  may  at  once  dis- 
tinguish this  case  from  the  case  of  the  coiporatkm 
of   York,  and  other  cases  of  corporations  which 
preceded  it»  by  referring  to  the  operation  of  the 
Municipal  Corporation  Act  i^on  the  position  of 
freemen   relative    to  the  corporation.    In   those 
eases  the  fieemen  were  an  integral  part  of  the 
corporation— perhaps  I  ought  to  say  they  wcmthe 
eorporation  itself.    Since  the  Munidpal  Oorporatfea 
Act  the  freemen  are  entirely  dissevered  from  the 
ooiporato    body,   and    are    no    longer    part   of 
the  municipal  ootporatiQn,  and  they  do  not  stsnd 
in   the  relation  to  the   corporation   which  thej 
previously  did.    Under  those  circumstances,  lookii^ 
at  the  position  in  which  the  parties  appear  to  sUod 
in  relation  to  one  another,  it  comes  to  this,  that 
the  corporation  of  Iiinooln  as  constituted  under 
the  Municipal    Cerporatioo  Act   have  vested  id 
them  whatever  lands  were  vested  in  the  cofpih 
ration  before,  and,  thaefore,  that  tiie  owners  <^ 
the  soil  and  the  oceupiers  ef  the  soil  in  question  are 
owners  and  occupiers  subject  to  the  right  which  tbs 
old  freemen  and  their  desoendants  had  to  pastare 
oertam  cattle  on  these  lands;  and  it  i^»pears  thstths 
enjoyment  which  the  fieemen  and  their  descendsott 
had  in  respect  of  therigfat  of  paatnra  in  these  Isods 
exists  entirdy on  what  maybe  called  mprojifk  prmAt* 
There  is  nothing  left  for  the  benefit  of  the  carpi>' 
ration,  who,  practicaUy  speaking,  have  no  interest 
I  whatever  in  the  laud.    It  has  been  said,  however, 
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that  they  may  be  oonsideied  at  tnuteet  for  the 
benefit  of  the  freemen ;  and,  thareforo,  that  the 
occupation  being  beneficial  as  far  aa  the  freemen 
are  concerned  tbey  are  liable  to  be  rated.  I  think 
that  the  answer  Mr.  Meliish  makes  to  that  is  satis- 
factory. They  are,  it  is  true,  the  occupiers  for  the 
benefit  in  one  sense  of  the  freemen,  but  not  in  the 
sense  of  being  trustees  for  the  freemen;  they 
occupy  subject  to  the  tight  of  the  freemen  to  a 
profit  a  prendre  in  these  pasture  lands ;  and  I  do  not 
think  that  we  can  say  they  are  trustees  for  persons 
who  are  cestui  ^[ue  trugU,  Even  if  they  were^  Mr. 
Mellish's  argument  is  perfectly  well  founded.  T^ 
case  does  not  come,  as  my  brother  Hayes  put  it, 
within  the  principle  of  the  decision  in  the  Meraey 
Dscibcase;  because,  though  the  decision  in  that  case 
is  that  the  persons  who  are  trustees  for  the  benefit 
of  the  cestui,  que  <nt#te,  and  have  to  hand  orer  to  them 
the  profits  they  receive,  are  themselves  parties  who 
are  the  owners  and  oocupiersof  lands,  and  primd  facie 
liable  to  be  rated,  here  that  is  not  the  case.  The 
oorporatimi  receive  nothing  for  themselves,  or  for 
anybody  ^se ;  nothingpasses  through  their  hands,  and 
if  they  were  made  liable  to  be  asMssed  to  this  rate 
they  would  have  no  common  fund  on  which  to  draw 
except  the  borough  rate,  if  there  be  any  for  the 
purpose  of  meeting  those  expenses.  Therefore  the 
case  is  clearly  distmguishable  from  the  case  of  the 
Corporation  of  Yorl^  the  CorporaUon  of  Shrews- 
bttiy,  and  the  other  cases.  It  stands  simply  and 
nakedly  on  this:  tiie  corporation  are  owners  and 
occupiers,  occupiers  subject  to  the  easement  of  a 
profit  a  prendre  in  others  which  exhausts  the  whole 
value  of  the  land ;  and  as  no  beneficial  value  is  held 
in  those  persons  who  are  thus  owners  and  oooupiers, 
consequently  there  is  a  total  absence  of  ben^cial 
occupation.  Therefore  they  are  not,  according  to 
the  principles  that  have  beoi  clearly  established — 
notwithstanding  the  decision  in  the  Aieraey  Docks 
case,  liable  to  be  rated. 

Blackbubi^  J<— I  am  also  of  opinion  that  the 
answer  to  the  question — ^which  is,  substantially,  are 
the  parties  liable  to  pay  the  rate  ? — ^is  that  the  rate 
shall  be  reduced  to  nothing.  The  general  rule  is 
that  established  by  the  Parochial  Assessment  Act, 
that  the  amount  of  the  rate  to  be  laid  upon  the 
occupiers  is  to  be  the  amount  of  the  rate  they  would 
get  from  a  hypothetical  tenant,  who  will  rent  yearly 
and  pay  rent.  The  case  of  Jones  v.  The  Mersof 
Board,  in  the  H.  of  L.,  decides  that  if  the  occupation 
is  such  that  it  does  produce  profit  measured  by  this 
mte-^and  if  it  had  been,  instead  of  a  hypothetical 
tenant,  an  actual  tenant  he  would  have  paid  the 
rent — ^it  is  immaterial  whether  the  rent  is  retained 
by  the  person  who  receives  it,  or  whether  the  rent 
is  paid  over  to  a  charity,  or  a  trustee,  or  any  other 
person  where  the  occupation  is  such  as  that  if  it 
were  demised  to  a  tenant  paying  a  rent  a  rate  must 
be  put  ui>on  it,  and  this  whether  it  be  retained  by 
the  person  who  got  it,  or  he  paid  it  over  to  a  charity, 
or  for  any  other  purpose.  But  then,  in  order  to 
show  that  there  is  a  benefit,  there  must  be  some 
rent  and  that  must  be  such  as  a  hypothetical  tenant 
would  give  if  he  occupied  it.  If  he  paid  nothing 
then  it  would  be  really  the  question  that  is  asked 
whether,  in  such  a  case,  we  would  say  there  shall 
be  no  rate,  or  it  shall  amount  to  nothing.  Now, 
then,  in  the  present  case  the  corporation  are  the 
occupiers  of  this  land.  They  are  the  persons  who 
have  the  control  of  it ;  they  appoint  their  servants 
to  lo(^  after  it,  and  tiiey  are,  in  short,  the  actual 
persons  in  occupation  of  the  land,  and  also  of  the 
benefit  thus  derived  from  the  occupation,  that  being 
tlie  grass  that  is  consumed  by  the  mouths  of  ibe 
cattle  that  belong  to  the  freemen.  Now,  if  the  cor- 
poration are  letting  to  a  hypothetical  tenant.  It  may 
be  taken  that  the  consideration  for  letting  to  him  the 


occupation,  with  the  right  to  pasture  his  oattie,  would 
be  a  rent,  and  the  rate  would  be  good;  but  if  all  they 
would  let  to  a  hypotbetioal  tenant  would  be  a 
light  to  occupy  tbe  laad,  subject  to  the  whole  of 
the  grass  being  devoured  by  the  mouths  of  the 
cattle  of  the  neemen,  then  it  is  plain  enough 
that  no  tenant  who  took  it  would  give  a  farthing 
for  it;  probaUy  he  would  require  to  be  paid  a 
something  as  a  condition,  and  consequently  no  rent 
can  be  received  in  such  a  case.  Then  oomes  the 
question,  and  that  is  the  real  question  raised  here^ 
as  to  the  nature  of  the  rights  of  the  freemen  to  the 
pasture  by  their  cattle — is  it  such  as  to  be  a  burthen 
upon  the  occupation  that  would  pass  to  a  hypo- 
thetical tenant  under  the  Parochial  Assessment  Act  ? 
or  is  it  an  enjoyment  of  part  of  the  occupation 
which  the  tenant  would  expect  and  bargain  for  ? 
I  think,  whatever  might  have  been  the  case  before 
the  Municipal  Corporations  Act,  when  the  freemen 
were  members  of  the  corporation  (they  were  them- 
selves, in  fact,  part  of  the  coiporation),  that  state 
of  things  has  oeaaed,  because  all  the  lands  of  the 
corporation  have  now  become  appropriated  to  otiier 
purposes.  8inoe  th'e  passing  of  the  Munidpai 
Coipdrations  Act,  the  freemen  have  acquired  the 
beneficial  right  of  occupation,  and,  they  having  now 
got  estobliriied  by  Act  of  Parliament  the  right  that 
they  before  had  as  members  of  the  corporation,  by 
ancient  usage,  and  according  to  custom,  to  put 
oattie  upon  this  common,  that  must  be  considoed 
as  in  the  nature  of  a  common  in  gross  given  to  them 
by  Act  of  Parliament ;  and  I  do  not  think  that  a 
hypotiietical  tenant  under  the  Parochial  Assessment 
Act  would  take  the  oocupatlon  of  this  land  subject 
to  the  right  of  each  freemen  to  putcattle  onit.  If. 
ever  the  freemen  were  reduced  in  numbers,  so  much 
that  the  number  of  cattle  they  would  be  entitled  to 
put  on  would  not  eat  up  all  the  grass,  I  think  the 
probability  is,  the  corporation  would  haTO  the 
surplus,  and  that  then  the  ooiporation  would  get 
the  rights  which  before  the  hypothetical  temurt  had ; 
but  at  present,  as  there  are  some  600  of  the  freemen, 
and  the  land  being  only  thirty  acres,  that  is  a  long, 
long  way  from  it;  and  it  is  found  here  as  a  lac^ 
that  the  depasturing  by  the  freemen  of  cattle  is  socli 
as  to  devour  the  whole  of  the  pasture^  and  there  is 
nothing  more  left  on  which  to  impose  a  rate. 

Shbb,  Jw — I  am  of  the  same  opinion  that  the 
ooiporation  are  not  rateable,  because  they  are  in 
oocupatlon  of  the  oonunon  without  any  benefit  or 
profit  whatever  from  it»  the  whole  of  the  profit 
being  exhausted  by  the  incorporeal  right  of  the 
freemen  to  depasture  their  cattle  upon  the  land ;  so 
that  it  comes  to  nothing. 

Judgment  for  the  cgjpeBanis, 

Attorneys  for  the  respe.,  Bogersou  and  Ford  for 
IF.  BeXf  Lincoln. 

Attorneys  for  the  apps.,  Swann  and  Co.  for  J.  J 
Twtxd,  Lincoln. 

9 

Ma^  8  and  June  9, 1867. 

RsG.  V.  Walls. 

Poor^raie^Iiateabie  vahte-'DedsctumS'^  Where  npairs 
done  by  tenant-^  i'  7  WiiL  4,  c  1)6,  s.  1. 

In  an  assessment  to  the  poor-rate  the  sum  cqrpearing  in 
the  coiunm  headed  Ogives  estimated  rental^  tpaa 
the  actual  rent  paid  by  the  oceuptsr,  oitcf  bond 
fide  represented  the  rent  at  which  the  property  might 
reasonabiy  be  expected  to  let  Jrom  year  toyearupen 
the  terms  between  landlord  and  tenant,  that  the  land- 
lord  should  pay  the  insurance  and  provide  the  chief 
portion  of  the  materials  for  repairs^  the  tenaiU  pro- 
viding Vie  remainder  of  the  materials^  carting  the 
same,  and  paying  the  Mual  tenanfs  roles  and  taxes. 
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andthe  tithe  coaamOation  rtoKtchargt,  The  amount  of 
rtpain  tpaa  ao  cakulaled  as  to  cover  the  eott  of  tie 
recomtruetion  and  renewal  of  the  building  and 
fnackinery  at  some/utttre  time : 

Heldf  that  the  gtandard  of  value  adopted  hv  sect,  1  of 
the  Parochial  Aseessment  Act  (fi  i- 7  Will.  4,  c.  96) 
is  the  value  of  property  to  the  owner^  and  that  the 
cost  of  repairs  borne  oy  the  tenant  aught  not  to  be 
deducted  Jrom  the  rent : 


Held  ahoy  that,  inasmuch  as  buildings  and  matMnery 
are  b^  wear  and  tear  eventually  reSicible  to  a  state  of 
dilaptdation  which  would  render  them  tneapabk  of 
repair,  and  necessitate  their  reconstruction,  a  deduc- 
tion should,  under  general  and  ordinary  circumstances, 
be  made  from  the  rateable  vabie  on  this  account ;  but 
that,  under  the  particular  circumstances  af  this  case, 
no  such  deduction  should  be  allowed. 

On  appeal  to  the  quarter  sestioDs  of  the  coanty 
of  Berka,  in  which  the  Bev.  George  Wells  was  the 
app^  and  the  churchwardens  and  overseers  of 
^oxford,  Berks,  John  Pargiter  and  others,  and  the 
Assessment  Committee  of  the  Newbury  Union 
were  the  resps^  against  a  poor-rate  made  for  the 
parish  of  Boxford,  and  duly  allowed  by  justices,  the 
sessions  affirmed  the  rate  subject  to  the  following 
case: — 

The  sums  which  appear  in  the  column  headed 
^'  gross  estimated  rentsi "  are  the  actual  rents  paid 
by  the  occupiers  whose  names  appear  against  them 
respectively,  and  are  fair  and  wmd  fide  rents,  and 
represent  the  rents  at  which  the  said  hereditaments 
might  reasonably  be  expected  to  let  from  year  to 
year  upon  the  cnstomaiy  terms  between  landlord 
and  tenant,  that  is  to  say,  in  the  case  of  the  pro- 
perties, the  subject  of  the  present  appeal,  the 
landlord  paying  the  insurance,  and  providing 
timber,  bricks,  Ules  and  lime  for  repairs,  and  the 
tenant  carting  such  materials  and  providing  aU 
other  materials  for  such  repairs,  including  straw  for 
thatching,  and  paying  the  costs  of  the  labour  for 
doing  such  repairs  and  thatching,  and  also  paying 
all  usual  tenants'  rates  and  taxes,  and  the  tithe 
oommutation  rentcharge. 

The  total  average  annual  outlay  which  is  required 
in  respect  of  the  premises,  the  subject  of  the  present 
appeal,  as  the  probable  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses  necessary  to 
maintain  them  in  a  state  to  command  the  before- 
mentioned  rent  is  according  to  the  scale  following : 

1.  Dwelttng-liODiiefl,  SOT.  per  oent 

2.  Fsnni,  with  farmhooies  and  bnildings,  lU  7«.  6d  per 

cent* 
8.  Lends  without  fermhooses  and  bufldlnga,  %L  Vk.  percent 
i.  Water  com-mlUs,  222.  lU  6«L  per  cent 

Of  this  total  outlay,  the  proportions  borne  re- 
spectively by  the  landlord  and  tenant  under  the 
above  terms  of  tenancy  are  as  follows : 

1.  DwelMng-hopsee    landlord,  20  per  sent ;  tenant  Oi.  Oi;  (ML 
8.  Fanna,    with    farmhooaea    and     buildings  —  landlord, 

lot  7a  6dL  per  oent ;  tenant  4  per  oent 

3.  Landa  withoat  farmhoosea    and   Itnililtngn  ■  landlord, 

U  lOi.  per  cent;  tenant  2  per  oent 

4.  Water  oom-mlllw    landlord,  172.  lU  6dl  per  oent ;  tenant, 

5  per  oent 

In  the  case  of  the  first,  second,  and  fourth  items, 
the  pexpentages  set  forth  in  the  above  second  para^ 
graph  include  allowances  in  respect  of  any  con- 
tingent or  future  renewal  or  reconstruction  of 
buildings  and  machinery.  If,  however,  no  such 
allowance  ought  to  be  induded,  then  tiie  above  scale 
is  to  stand  reduced  as  follows : 

L  Dwemng-hooaea— landlord,  IML  I&l  fid  per  oent ;  tensiitk 
OJL  Oc  Otf .  per  oent 

2.  Fanna,  with  fannhooaea  and  hnOdings— landlord,  7(.8i.6d 

per  cent ;  tenant,  4  per  oent 
4.  Water  oom-mllla— landlord,  18  per  cent;  tensa^  fi  per 
oent 

If  such  aUowanoes  ought  to  be  included  in 


respect  of  the  reconstruction    or  renewal  of  the 
machinery  cmly,  the  percentage  should  be— 

L  Dwelllng-houaea    landlord,  Ifil.  18i  fid.  per  cent;  tenant 

Ot  Of.  OvL  per  cent 
2.  Fanna, withfannhoaMB  and bQildingB>landlord,7i. 8a Sd 

per  cent ;  tenant  4  per  oent. 
4.  Water  oom-miUa— landlord,  UL  \\l  6d  percent;  tenant 
fi  per  oent 

On  behalf  of  the  apps.  it  is  contended  that  in 
ordinary  cases  the  net  annual  or  rateable  value  of 
premises  is  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year,  free  to 
the  Uindlord  of  all  usual  tenants*  rates  and  taxes, 
and  tithe  commutation  rentcharge  (if  any),  and 
deducting  therefrom  the  probable  average  annual 
cost  to  the  landlord  of  the  repairs,  insurance,  and 
other  expenses,  if  any,  borne  and  paid  by  him  as  may 
be  necessary  to  maintain  the  premises  in  a  state  to 
command  such  rent ;  but  that  where  an  amount  of 
rent  is  obtained  which  is  a  fair  and  bond  fide  one^ 
which  is  subject  not  only  to  the  payment  by  the 
tenant  of  all  usual  tenants'  rates  and  taxes  and  tithe 
commutation  rentcharge,  but  also  to  the  payment 
by  him  of  the  cost  of  annual  labour  for  repairs  and 
thatching,  carting  certain  portions  of  the  materials^ 
•and  finding  the  residue  necessary  for  such  repsirs, 
then  the  net  annual  value  or  rateable  value  of  tiie 
premises  is  the  rent  actually  paid  to  the  landlord, 
less  the  deductions  only  of  the  cost  of  the  materials 
provided,  and  of  th  insurance  paid  by  him,  and 
that  the  proi>ortionate  cost  of  the  repairs,  under- 
taken as  aforesaid  by  the  tenant,  ought  not  to  be 
deducted  from  the  rent  actually  paid  in  ordw  to 
arrive  at  the  net  annual  value  of  the  premises.  The 
app.  also  contends  that  no  further  aUbwance  ought 
to  be  made  in  respect  of  any  contingent  or  further 
renewal  of  the  premises. 

The  resps.  contend,  first,  that  whether  the  sums 
mentioned  in  ^e  above  scale  in  paragraph  2  sre 
paid  by  the  landlord  or  by  the  tenant,  they  are  still 
sums  which,  as  representing  the  neoessaiy  outlay 
upon  the  property,  ought  to  be  deducted  in  order  to 
ascertain  the  net  annual  value  of  such  propel  ty. 
Seoondlv,  even  if  th^y  are  wrong  in  deducting 
the  total  amount,  that  the  sums  paid  by  the  land- 
lord in  the  scale  paragraph  8  are,  at  any  rate^ 
deductions  which  should  be  so  made.  Thirdly,  that 
in  the  case  of  dwelling-houses,  farms  with  fsrm- 
houses  and  buildings,  imd  corn-mills,  they  ought  to 
deduct  a  sum  sufficient  to  cover  a  reconstruction  or 
renewal  of  both  buildings  and  machinexy. 

The  questions  for  Uie  opinion  of  the  court  are : 

1.  Whether,  under  the  above  terms  of  tenancy, 
any  portion  of  the  cost  of  repairs  which  is  borne  by 
the  tenant  ought  or  ouf ht  not  to  be  deducted  from 
the  rent  actuidly  paid,  m  order  to  arrive  at  the  net 
annual  value  of  the  premises. 

2.  Whether  any  aUowanoe  should  be  made  m 
respect  of  any  contingent  or  future  renewal  or  re- 
construction of  buildings  and  machinery,  or  eithsr 
and  whidi,  and  if  so,  for  what  amount. 

A,  S.  HUl,  for  the  resps.,  as  to  the  second  question, 
contended  that  in  estimating  the  rateable  value  of 
houses,  farm-buildings,  &a,  such  a  deduction  should 
be  made  as  would  countervail  the  future  inevitahls 
necessity  for  their  .renewal  and  reconstruction, 
citing  Rea.  v.  The  London,  Brighton,  and  South  Coast 
Ramay  Conmany,  6  BaiL  Gas.  440,  and  the  follow- 
ing passage  from  the  judgment  in  that  case,  p.  476: 
"  We  cannot  make  a  substantial  distinction  between 
this  and  house  property,  or  any  other  of  a  periishablo 
nature  which  must  require  renewal."  He  offered 
no  argument  on  the  first  question  submitted  to  tlie 
court 

J.  0.  GriffitSf  for  the  iq»pa.,  as  to  the  fint 
questioD,  cited 
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Eayward,  app^  ▼.  The  Oveneert of  Brinkworth.ngjM^ 

lOL.  T.Sbp-N.S.  608; 
The  Overseen  ofStmdtrUmd,  apps^  y.  The  Guardiant 

of  the  Sunderiand  Poor-law  Union,  renWn  13  L.  T. 

Bep.N.  B.289; 
Xeff.  Y.  The  InhabUants  of  ThurUtone,  1  K  &  E.  502. 

As  to  the  second  question  he  argued  that  no  allow- 
ance Bhould  he  nuide  for  the  renewal  and  recon- 
struction of  hnildings  rated  to  the  poor,  and  that 
the  rule  in  this  respect  which  had  been  adopted  in 
the  case  of  railways  ought  not  to  be  extended. 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  (Cockbubn,  C.  J.  and 
Shbb,  J.)  was  now  (July  9th)  read  by 

Blackburxi,  J. — ^Two  questions  present  them- 
selves for  our  decision  in  this  case,  both  turning 
upon  the  construction  to  be  put  upon  that  part  of 
the  1st  section  of  the  Parochial  Assessment  Act 
(6  &  7  Will.  4,  c.  96)  which  provides  that  in  esti- 
mating the  value  at  which  property  is  to  be  assessed, 
a  deduction  is  to  be  made  from  the  rent  at  which 
the  same  might  reasonably  be  expected  to  let  by  the 
year,  and  which  is  to  be  taken  as  the  criterion  of 
value,  of  ^'  the  probable  annual  average  cost  of  the 
repairs,  insurance,  and  other  expenses  necessary  to 
maintain  it  in  a  state  to  command  such  rent."  The 
first  question  is  whether,  where  houses  and  other 
buildings,  either  with  or  without  land,  are  let  to  a 
tenant,  and  the  tenant  agrees  to  take  upon  himself, 
either  wholly  or  in  part,  the  repain  and  other 
expenses  to  which  the  section  refers,  and  which 
would  ordinarily  fall  upon  the  landlord,  an  allow- 
ance is  to  be  made  in  respect  of  such  repairs  and 
expenses  as  though  they  were  defra.yed  by  the  land- 
loid.  On  the  hearing  we  were  disposed  to  think 
that,  as  the  rate  when  assessed  is  to  be  paid  by  the 
occupier,  the  tenant,  the  repairs  and  other  expenses 
necessary  for  keeping  the  property  in  proper  condi- 
tion which  he  has  thus  taken  upon  himself  might, 
as  apunst  him,  be  taken  as  so  much  rent,  and  would 
not  m  his  hands  be  capable  of  being  deducted.  On 
further  consideration,  however,  we  are  of  opinion  that 
the  standard  of  value  adopted  by  the  I^slature  is 
the  value  of  the  property  to  the  owner,  whether  it  re- 
mains in  his  own  occupation,  or  is  let  to  a  tenant. 
Now,  to  the  owner  the  measure  of  this  value  is  tiierent 
at  which  the  property  is  let,  or  might  be  let,  sub- 
ject to  the  deduction  which  such  owner,  as  a  pru- 
dent man,  ought  to  make  from  the  available  income 
which  the  rent  would  otherwise  afford,  in  order  to 
meet  the  expenses  necessary  for  keeping  the  pre- 
mises in  a  state  to  command  the  rent.  Where  by 
an  arrangement  between  the  landl<nrd  and  the 
tenant  the  latter  takes  upon  hims^  to  defray  those 
expenses,  or  any  part  of  them,  it  is  obvious  that  the 
rent  he  can  afford  to  pay  will  he  pro  tanto  less  than  if 
snch  expenses  were  borne  by  the  landlord.  We  cannot 
think  that  the  statute  meant  to  make  the  rateable 
value  of  the  premises  depend  on  the  terms  on  which 
they  are  actually  let,  but  upon  the  rent  which  might 
be  reasonably  expected  if  they  had  been  let  upon 
the  statutable  terms.  In  order,  therefore,  to  give 
effect  to  the  intention  of  the  Legislature,  it  is 
necessary  to  consider  these  expenses  as  added 
to  the  rent  which  then  has  to  be  deducted  by 
the  landlord,  thus  leaving  the  rent  actuaUv  paid 
hy  the  tenant  at  the  amount  on  which  the  rate 
ought  to  be  assessed.  We  therefore  answer  the 
first  question  by  saying  that  the  cost  of  repairs 
bone  by  the  tenant  ought  not  to  be  deducted  from 
tte  rent  actually  paid,  and  that  the  rent  so  paid  is 
the  rateable  value  of  the  premises. 

The  second  question  submitted  to  us  is,  whether 
•ny  allowance  should  be  made  in  respect  of  any 
contingent  or  future  renewal  of  bnilmngs  or  ma- 
chinery.   We  are  of  opinion  that  such  aUowanoe 


ought  to  be  made.  Farm-buildings  and  machinery 
are  by  the  effects  of  the  wea&er  and  of  wear 
and  tear  reducible  to  a  stale  which  would 
render  them  unworthy  of  repair,  and  necessi- 
tate their  reconstrucdon.  They  cannot  at  length 
be  kept  up,  but  at  an  expense  which  rendera 
it  practically  impossible,  b^use  not  reasonably 
prudent,  to  keep  them  up.  Provision  made  for 
a  future  liability  to  reconstruct  them  with  a  pru- 
dential parsimony  as  respects  all  temporary  and 
indispensable  repairs  is  an  expense  which  may 
properly  be  included  in  the  expenses  necessary 
to  maintain  an  hereditament,  consisting  in  parts 
of  subjects  perishable,  in  a  state  fit  to  command 
the  rent  which  it  does  in  fact^  while  standing 
and  in  use,  command.  There  seems  also  no  distinc- 
tion in  principle  between  a  sum  annually  laid  by  to 
make  good,  when  it  shall  become  necessary,  an 
inevitable  loss  by  the  destructivo  agency  of  time, 
and  a  fund  laid  by  for  an  indemnity  against  loss  by 
fire,  storm,  or  other  peril  insured  against.  But 
although  a  deduction  in  respect  of  the  amount  which 
ought,  as  a  matter  of  reasonable  prudence,  to  be  set 
aside  by  the  owner  of  property  tor  the  reconstruc- 
tion of  buildings  or  machineiy  ought  to  be  made 
from  the  rent  ^ore  the  latter  is  adopted  as  a  test 
of  value,  yet,  under  the  circumstances  of  the  present 
case,  the  reasoning  on  which  our  answer  to  the  first 
question  is  found^  is  equally  applicable  to  the  one 
now  under  consideration,  and  we  are  therefore  of 
opinion  that  no  allowance  ought  to  be  made  in 
respect  of  this  head  of  claim. 

Order  quashed,  and  rate  to  be  amended  accordinghf. 

Attorneys  for  tiie  app.,  Bickards  and  Walker, 
Attorneys  for  the  resps.,  Park  and  Nelson, 


Thwreda^^  Jims  27, 1867. 

'BsG.  V.  Whitk. 

Boinmgh — Eketum  of  town  coundUor^Appoiniment  of 
deputy  returning  offieer  by  council  tofyreside  at  e&e- 
tion  under  sect,  86  of  Municipal  OorporaUom  Act 
(5^6  Will  4,  c,  76),  when  mayor  a  candidat&^In' 
opacity  of  mayor  to  act. 

The  mayor  of  a  hofough  consisting  of  one  ward  only, 
whose  office  as  town  councillor  determined  during  his 
mayorauyy  became  a  candidate  for  re'ehction  as  town 
councillor.  The  town  council,  under  sect,  ^  of  the 
Municipal  Corporation  Act,  appointed  one  ojf  the 
(ddermem  as  deputy  returning  officer  at  the  election  of 
town  councillors,  and  the  mayor  was  re-ekcted: 

Held,  thcU  the  deputy  returning  officer  was  properh 
appoiuted,  the  mayor  being  as  a  candidate  **  inctqxdiU 
of  acting  **  within  the  meaning  of  the  section. 

This  was  an  information  in  the  nature  of  a  quo 
warranto,  which  was  tried  at  the  last  Bodmin  Spring 
Assizes,  when  a  verdict  was  taken  for  the  Grown, 
with  leave  to  move  to  enter  a  verdict  for  the  deft. 

The  facts  proved  were,  that  the  deft,  was  one  of 
the  town  councillors  of  Launoeston,  a  borough  not 
divided  into  wards,  and  on  the  9th  Kov.  1865  was 
dected  mayor.  The  term  of  office  as  town  council- 
lor being  about  to  expire  he  became  a  candidate  for 
re-election,  the  election  of  town  councillor  taking 
place  on  the  1st  Nov.  1866,  eight  days  before  the 
expiration  of  his  mayoralty.  The  town  council, 
under  sect  86  of  the  Municipal  Corporation  Act 
(5  ft  6  Will  4,  c  76),  which  enacts  that,  "if  the 
mayor  of  any  borough  shall  at  the  time  whep  it 
shall  be  necessary  to  execute  the  powers  and  dutiet 
herein  provided  with  respect  to  elections,  be  dead, 
absent,  or  otherwise  incapable  of  acting,  the  coun- 
cil of  such  borough  shall  forthwith  elect  one  of 
the  aldermen  to  execute  all  such  powers  and  dutiet 
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in  Uie  pUce  of  the  mayor/*  elected  an  alderman  to 
preside  at  the  election  of  town  eoanciUors  instead 
of  the  mayor.  The  mayoivwat  present  during  the 
jelection,  and  sat  with  the  assessors,  and  was  re- 
elected town  councillor,  and  duly  returned  aa  such. 

It  was  objected  at  the  trial  that  the  town 
council  had  no  power  to  appoint  an  alderman  to 
«ct  in  the  place  of  the  deft,  as  mayor,  inasmuch  as 
the  deft,  was  not  incapable  of  acting  at  the  election 
of  town  councillors  within  the  meaning  of  sect.  36, 
and  that  the  election  of  the  deft,  aa  town  councillor 
was  therefore  void. 

A  rule  was  afterwards  obtained  in  pursuance  of 
leave  reserved,  against  which 

H.  T.  Cole^  Q.  C,  and  Lopes  showed  cause,  refer- 
ring to  Rtg.  ▼.  Owtnsy  2  E.  &  £.  86,  and  arguing  tha^ 
sect.  36  of  the  statute  applied  to  cases  only  when 
the  mayor  was  physically  and  involuntarilv  inca- 
pable of  presiding  at  an  election;  and  that  the 
alderman  appointed  by  the  town  council  being,  in 
fact,  the  deputy  of  the  mayor,  could  exercise  no 
powers  which  did  not  attach  to  the  mayor  himself, 

-    Pindar^  in  support  of  the  rule,  cited 

Reg.  ▼.  BXmd,  86  L.  J.  13,  Q.  &  ;  15  L.  T.  Bep 
N.  8.  242. 

Blackburk,  J. — ^I  am  of  oiunion  that  this  rule 
should  be  made  absolute.  I  think  that  the  defL 
was  not  disqualified  for  the  office  of  town  councillor, 
and  that  he  was  duly  ret;nmed  as  such.  The  objec- 
tion to  bis  return  was,  that  at  the  time  of  election 
he  was  mayor  of  the  borough,  which  contains  one 
ward  only,  diat  as  mayor  in  such  a  borough  he 
was  ex  officio  the  returning  oflker,  and  that  no 
returning  officer  is  ci^pable  of  returning  himself, 
which  was  established  as  law  by  the  case  of  Rig.  t. 
Owens.  The  deft,  is  thus  either  incapacitated  by 
this  state  of  facts  from  being  a  candidate  at  this 
election  at  which  he  is  returning  officer,  or  con- 
versely is  incapable  of  acting  at  the  election  as 
netuming  officer  in  consequence  of  being  a  candi- 
date. Now  it  seems  to  me  that  we  ought  to  adopt 
the  latter  of  these  alternatives,  and  to  hold  that  the 
incapacity  applies  to  the  acting  as  returning  officer. 
Then  we  come  to  the  oonaideratioa  of  sect,  36  of  the 
Municipal  Corporation  Act.  As  soon  as  the  deft, 
was  nominated,  the  state  of  the  facts  would 
become  known  ^hich  incapacitated  him  from  acting 
as  returning  officer,  and  if  the  incapacity  be  such 
as  is  pointed  out  by  the  section  there  is  power 
to  appoint  a  deputy.  It  has  been  objected 
that  the  deputy  is  only  to  do  those  things 
which  might  have  been  done  bv  the  principal,  and 
therefore  that,  inasmuch  as  the  deft,  could  not  have 
fetumed  himself,  the  deputy  could  not  return  him ; 
but  I  do  not  think  this  objection  applies,  because 
the  depu^  is  not  appointed  by  the  mayor,  but  is,  in 
fact,  a  substitute  appointed  by  other  and  indepen- 
dent partiea.  It  is,  in  fact,  the  same  as  the  case  of 
the  uienff  interested  in  the  subject-matter  of  a 
dispute  as  to  compensation,  who  may  not  summon 
a  jury,  but  whose  substitute,  the  corouer,  is  not 
affected  by  the  disqualification  of  his  principal. 
We  have  then  only  to  consider  whether  the  rule 
that  general  words  following  particular  ones  must 
be  construed  efutdem  generis  with  the  particular 
ones,  limits  the  construction  to  be  placed  on  the 
wfl^s  "incapable  of  acting,"  so  as  to  exclude  the 
present  case.  There  is  some  ground  for  the  argu- 
ment that  the  words  "  or  otherwise  incapable  of 
acting**  following  the  words  *^dead  or  absent,*'  must 
mean  physically  incapable  of  acting ;  but  although 
ijui  argument  is  plausible,  I  do  not  think  it  affords 
a  sufficient  reason  for  our  cutting  down  the  words 
of  the  statute^  which  would  otherwise  include  such 
a  case  as  the  present,  and  thus  constitute  a  cojus 
oudssas.    I  think  then  that  the  def  U  was  incapable 


of  acting  within  the  meaning  of  the  statute,  and 
that  the  course  pursued  by  the  corporation  in 
appointing  a  substitute  was  a  proper  one;  and  that 
in  consequence  the  election  of  the  deft,  as  town 
councillor  was  valid. 

Mellob,  J.  concurred. 

Attorneys  for  the  prosecution,  Coode,  Kingtbm,  and 
Cotton^  for  fVostj  Launceston. 

Attorneys  for  the  deft.,  Pattison  and  Wigg. 


OOTJBT  OF  EXGHEdXFBB. 

Deported  by  UJLxMa  and  E.  Luxlxt,  Eeqr&,  Barrteten- 

ftt^Law. 

June  1  and  6, 1867. 

WcrTBBBOTTOM  V,  ThB  EaSL  OF  DbSBT. 

PuMic  footwm — Action  for  obstructing — Special  and 
particular  damage — ^ght  of  individual  to  maintain 
action — Evidence  of  user — Presumption  of  dedication 
from — Misdirection — Entering  verdict  on  leave  ro^ 
served  to  enter  nonsuit — Practice. 

To  enable  a  plL  to  maintain  em  action  for  obstruction  of 
a  AtpAasa^  As  masl  sham  a  partiadar  damage  retuhiag 
to  Q.  parttadar  person  f  it  nust  not  be  snek  a  damage 
OB  would  naturaSg  or  necessarUg  arise  to  all  Ar 
Mcgestjfs  aubjeetSf  er,  in  other  words^  smck  as  would 
result  to  all  persons  entitled  tousea  particular  road 

In  an  action  for  obstructing  a  footpath  across  the  defies 
famiy  aUeged  hg  the  nli.  to  be  a  public  patk,  the  onhf 
damage  to  himself  mat  the  pit.  proved  waSj  that  on 
several  occasions  he  wets  delayed  in  passing  along  the 
tcKty,  and  was^  as  all  other  persons  using  the  wag  wouhl 
have  been,  obliged  either  to  turn  back  and  proceed  by  a 
more  dreuitous  routCj  or  else  to  remove  the  obstruction 
at  his  own  expense,  both  of  leAioA  courses  he  had  on 
different  occasions  adopted  : 

Heldj  thai  this  was  not  sttch  a  special  and  particular 
damage  peculiar  to  himself  begond  thai  smffered  hg 
the  rest  of  the  public  cu  would  entitle  thepU.  to  mauh 
tain  the  action, 

Iveson  V.  Moore,  1  Ld  Ragnu  486 ;  Ricket  «.  Tbe 
Metropolitan  Railway  Company,  in  the  H.oJ  L. 
{ante,  p.  542),  discussed  and  foUowed. 

Evidence^  to  prove  that  the  wag  in  question  wcu  apuUlc 
wagy  w<u  given  of  acts  of  user  extending  over  a  period 
of  seventy  gears  prior  to  the  bringing  of  the  ocfjoii, 
out  it  alio  appeared  that  durina  the  whole  of  that  time^ 
and  for  seventy  gears  further  Sack  also,  tie  farm  ova" 
whiA  the  way  in  queUion  passed  had  been  under  leasu 
The  learned  judge  directed  the  fury  that  they  might  if 
they  pleased  presume  that  the  way  had  been  da&xUei 
to  the  public  by  the  defies  ancestor  before  the  oo«- 
mencement  of  the  first  lease  in  1725,  whidi  the  jury 
accordingly  did: 

BeHthat  dM 


Ifotwithstanding  thai  the  form  of  leave  reserved  by  the 
judge  at  the  trial  is  to  enter  a  nonsuit,  the  Court  aboee 
will,  if  it  deems  that  course  to  be  best  fitted  to  doing 
fustics  between  the  parties,  direct  the  venSct  to  be 
entered  for  the  deft  on  one  issue,  leaving  the  pH.i» 
the  undisturbed  possession  of  the  verdict  found  for 
him  on  another  and  stAstantial  issue  in  the  action. 

Thiawas  an  action  of  trespass  by  the  plt^  against  ths 
defL  for  obstructing  a  certain  footpath  alleged  by  tks 
pit.  to  be  a  public  footway,  in  whidi  the  pli,  by 
his  declaration,  charged  that  the  deft,  on  divers  itfi 
wrongfully,  &cl,  obattucted  a  certain  public  footway 
in  tl^  township  of  Pilkington  in  the  paiish  sc 
Prestwich,  in  the  county  of  Lancaster,  by  placiog  iii» 
upon»  and  across  the  said  footway,  in  divers  phuDei^ 
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poste,  rails,  and  fences,  whereby  the  pit.  wag  on 
diTen  days  hindered  and  prerented  from  passing 
along  and  repassing  oyer  and  along  the  said  footway 
and  using  the  some,  and  was  obliged  to  incur  and 
<Hd  incur  on  dirers  days  great  expense  in  and  about 
removing  the  said  obstruction^  In  order  that  he 
might,  and  before  he  could,  pass  and  repass  oyer  and 
along  the  sud  footway,  and  use  the  same  in  and  about 
his  lawful  business  and  affairs,  and  was  greatly 
hindered  and  delayed  in  and  about  the  same. 

Pleas:— I.  Not  guilty.  2.  A  denial  that  the  footway 
was  a  public  highway.    Issues  thereon. 

The  question  at  issue,  and  which  the  action  was 
brought  to  try,  was  the  right  of  tiie  public  to  a 
certain  road  or  footway  across  an  estate  or  farm 
belonging  to  the  Earl  of  Derby,  leading  from  a  place 
called  Park-lane  in  the  township  of  Pilkington  to 
Prestwich,  and  ao  on  to  Manchester ;  and  at  the  trial 
before  Mellor,  J.  and  a  special  jury,  at  the  last 
•nring  assizes  at  Manchester,  it  appesjred  that  the 
pLt^  who  liyed  in  the  neighbourhood,  had  used  the 
way  from  time  to  time  without  any  objection  being 
made  to  his  doing  so  on  the  part  of  the  deft  or  his 
agents.  Some  few  years  ago,  however,  alterations 
were  commenced  by  the  def  t's  agent,  who  resided 
near  to  the  spot  where  the  footway  crossed  the 
def L*s  land,  and  fences,  posts,  and  rails  were  put  up 
by  him  across  parts  of  the  way  in  question,  and 
other  parts  of  it  he  caused  to  be  ploughed  up  and 
entirely  destroyed.  The  pit,  howeyer,  continued  to 
xme  the  path  from  time  to  time  as  his  business  or 
inclination  led  him  to  do,  and  on  one  occasion,  on 
a  Sunday  in  the  summer  of  18G6,  as  he  was  walking 
towards  the  part  of  the  pathway  near  Park-lane,  he 
was  met  by  the  agent  of  the  deft,  who  told  him 
there  was  no  road  that  way,  to  which  pit  replied 
that  there  was  one,  that  he  had  used  it  before  and 
should  use  it  again  then,  and  so  he  passed  on  along 
the  way. 

On  another  occasion  subsequently,  in  the  same 
summer,  the  pit.  and  some  friends  were  walking 
along  the  footway,  when  he  was  stopped  by  the 
obstructions    in   question,    and   was    accordingly 
hindered  and  delayed  whilst  some  workmen,  whom 
he  sent  for,  remoycd  the  obstructions  by  his  orders 
and  at  his  expense.     On  many  other   occasions 
afterwards  pit  was  stopped  in  the  use  of  the  path 
by  these  obstructions,  and  was  obliged  either  to  go 
back  and  pursue  his  walk  by  a  somewhat  more 
circuitous  route,  or  he  was  delayed  while  the  obstruc- 
tions were  being  removed.    It  seemed  that  the  way 
in  question  was  the  shortest  and  most  couyenient 
route  from  pit's  residence  to  Prestwich  and  Man- 
chester, and  that  he  had  been  accustomed  to  use 
it  for  the  purpose   of  going  to  those  places*   or 
to  visit  his  neighbours,  friends,  or  on  any  other 
occasion,    either   on    business    or  for    his    ovm 
pleasure;  but  it  did  not  appear  that  he  had  suf* 
fiered  any  damage  except  being  obliged,  as  every  one 
else  using  the  path  would  have  been  also  obtiged, 
to  turn  back  and  go  another  wt^y^  or  to  remove  the 
obstruction.    To  prove  that  the  way  was  a  public 
way,  a  body  of  evidence  showing  acts  of  user  of  the 
way  as  a  highway,  extending  over  a  period  of  seventy 
years,  was  given  on  the  part  of  the  pit,  but  it  also 
appeared  that  during  the  whole  of  that  time  the 
farm  through  which  the  way  passed  had  been  under 
lease.    Evidence  was   given  on    the   deft's   part 
showing  thai  tenants  of  the  Earl  of  Derby  nad 
turned  people  back  upon  the  way  in  question ;  and 
it  waa  contended  also  on  deft's  behalf  that  the  acta 
of  user  spoken  to  by  the  pit's  witnesses  couid  not 
bind  or  affect  the  ddt  as  reversioner  of  the  land  in 
question,  and  that  no  dedication  of  the  way  could 
be  presumed  from  them.    The  evidence  of  user  did 
not  go  back  nearly  so  far  as  the  date  of  the  first 
ieaae,  which  was  in  the  year  1725. 
The  learned  judge  told  the  joiy  that  from  these 


acts  of  user  proved  for  as  long  a  time  as  the  oldest 
inhabitant  could  remember,  they  might,  if  they 
pleased,  presume  that  the  way  had  been  dedicated 
to  the  public  by  the  deft's  ancestors  before  the 
commencement  of  the  first  lease  in  1725.  The  jury 
found  a  verdict  for  the  pit  with  41  damages,  and  said 
they  were  of  opinion  the  road  had  been  public  from 
a  period  anterior  to  1725,  and  leave  was  thereupon 
reserved  to  the  deft  to  move  to  enter  a  nonsuit  on 
the  ground  that  no  sufficient  evidence  of  damage, 
entiUing  pit.  to  maintain  the  action,  had  b^n 
given  by  him.  In  Easter  Term  last  TeapUf  Q.C. 
(with  him  Jofiss,  Q.C.  and  J.  A,  liussM)  on  the 
dclt'a  part  moved  for  a  rule  accordingly,  and  also 
in  arrest  of  judgment  on  the  ground  that  the  decla* 
ration  alleged  no  sufficient  cause  of  action,  and  for 
a  new  trial  on  the  grounds  of  the  verdict  being 
against  the  weight  of  evidence  and  of  miadireo- 
tion  on  the  part  of  the  learned  judge  in  telling  the 
jury  that  they  might  presume  a  dedication  <$  Ihe 
footway  to  the  public  as  against  the  deft,  the  rever- 
sioner, from  acts  of  user  extending  over  the  period 
of  years  during  which  tiie  land  had  been  under 
lease,  and  he  cited  in  support  of  this  latter  point 
Baxter  v.  Taylor,  4  B.  &  A.  72,  and  Woodr.  Veal, 
6  B.  &  A.  454,  when  the  Court  of  Ex.  (Kelly,  C.  B., 
Martin,  Bramwell,  and  Pigot,  BB.)  stated  that 
whilst  they  did  not  wish  to  cast  the  slightest  doubt 
on  Baxter  v.  Taylor  and  Wood  v.  Kea4  they  were 
of  opinion  that  there  had  been  no  misdirection  in 
the  present  case,  and  therefore  on  that  point  the 
rule  would  be  refused,  but  they  granted  it  on  all 
the  other  points ;  and  against  that  rule, 

£L  Jamet,  Q.C.,  Q^ain,  Q.C^  and  A  G.  WiUiamg, 
for  the  pit,  now  (Jtme  1)  showed  cause,  and  con- 
tended that  a  good  cause  of  action  waa  disdoaed. 
It  was  an  obstruction  of  a  way  which  the  public 
might  use,  and  if  an  individual  was  thereby  obliged 
to  go  round  out  of  his  way,  that  waa  actionable.  An 
individual  is  not  bound  to  indict  for  an  obstmc- 
tion,  even  when  the  inconvenience  to  him  is 
indictable ;  bat  if  any  individual  is  inconvenienced, 
even  without  being  put  to  expense,  he  is  entitled  to 
bring  his  action.  It  has  nothing  to  do  with  the  right 
of  indictment  [Kbllt,  C.  B.— If  that  be  so,  then 
there  may  be  innumerable  actions.}  The  party 
causing  the  obstruction  has  brought  it  on  himself 
by  doing  the  act  complained  of.  Moreover,  if,  in 
order  to  pass  along  and  to  maintain  his  right  of  way^ 
the  pit  is '  necessarily  put  to  expense  in  removing 
the  obstruction,  he  can  a  fortiori  maintain  an  action 
for  that,  independently  of  any  inconvenience  sus* 
tained : 

/reson  v.  Moore,  1  Ld.  Haym.  486 ; 

Meynell  v.  fkdtmar*k,  1  Xable,  847 ; 

hart  V.  Baseei,  1  Sir  Thos.  Jones,  156 ;  4  Yin.  Abr. 
519; 

CkiehesUrr.  Ldkbridge,  1  Willas,  71; 

Ho$6  V.  MUee,  4  M.  A:  8.  lOL 

It  was  proved   this  was  the   shorter  and   more 

convenient  way  for  pit.  to  get  to  Prestwich  and 

Manchester  and  to  visit  his  neighbours,  and  find- 

ing  the   obstruction   he  removes  it  in  order  to 

avoid  having  to  go  round  a  longer  way. .  It  ii 

enough   to   show   that   he   suffered   more  inoon- 

venience  than  the  rest  of  the   Queen's  subject^ 

and  the  moment  that   is  shown  special  damage 

arises.     It  is   not    incurring   expense  only,  but 

if,  in  exercising  his  right  of  way,  pit  suffered 

delay  or  inconvenience  personal  to  himself,  and 

whidi  no  other  subject  has  suffered,  and  for  which, 

therefore,  no  other  subject  could  sue.  then  he  is  '*  in 

a  particular  position  '*  as  to  special  damages  : 

Com.  Dig.  *^  Action  on  the  Case  (or  NuiiMDce,**  C 
294. 

WiVcttY.  The  Ilimqerford  Mfu'l-et  Company,  2  Biog. 
N.  a  281;  6  L.  J.,  N.  S.,  2»,  C.  P. ;  aod  the  case 
in  the  TewBook,  27  il.  8,  there  cited. 
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[Ex. 


The  expense  is  accidental  merely : 
Gnaskf  T.  Codling^  2  Bing.  268. 

rCHAHmBLL,  B.  refers  to  Bose  t.  Grover,  4  M.  &  G. 
613 ;  12  L.  J.,  N.  S.,  251.  C.  P.l 

Wwgins  y.  BoddhffUm^  at  Ni-Pri.,  before  Best,  C.  J., 

3  O.  &  P.  544  f 
Richei  r.  The  MttrcpoUtctn  Raahoay^  in  error  from 

the  Q.  B.  12  L.  T.  Bep.  N.  S.  79;  84  L.  J.  257; 

Q.  B;  and  5  B  ft  S.  1^,  where  all  the  anthori- 

ties  are  considared  and  commented  on. 

June  6.  —  Temple,  Q.  C,  Jones,  Q.  C,  and  J,  A. 
Su8$eBj  for  the  deft,  now  supported  their  role. 
[KxLLT,  C.  B. — ^We  haye  heard  the  notes  read,  and 
the  learned  lodge  is  not  dissatisfled  with  the  yerdict ; 
we  cannot  therefore  encourage  you  with  any  hope  of 
success  on  the  rule  for  a  new  trial  as  against  the 
weight  of  eyidence;  Ten^le,  Q.  C.~That  being  so, 
we  will  not  keep  up  that  point]  The  pit  made  out 
no  right  of  action,  and  gaye  no  eyidence  of  any 
speciiJ  damage.  Finding  an  obstruction,  he  ex- 
ercised his  right  to  abate  it  The  cases  dted  are 
distinguishable.  In  Bote  y.  Miles  there  was  eyidence 
of  damage,  but  here  no  inconyenience  was  suffered 
by  pit  that  might  not  haye  been  sustained  by  any  of 
the  surrounding  inhabitants.  There  was  no  damage 
peculiar  or  special  to  the  indiyidual : 

Pojfne  y.  Partridge,  Oart.  191^  per  Holt,  G.  J. ; 

Bichet  y.  Tke  Metropolitan  Rcuhoajf  Con^xmy  in  the 
H.  of  L.  (ante^  542),  affirming  the  judgment  of 
the  Ex.  Co.  (ubi  sup,) ; 

Rex  y.  The  London  Dock  Company  5  A.  &  E.  163. 

There  was  no  eyidence  either  of  direct  or  con- 
sequential damage  here.  No  case  has  been  cited 
which,  rightly  understood,  affirms  that  an  action  is 
maintainable  for  a  nuisance  producing  such  damage 
only  as  is  alleged  in  this  declaration,  and  it  would  be 
creating  a  new  head  of  special  damage  so  to  hold. 
From  Iveson  y.  Moore  to  Bicket  y.  lUe  Metropolitan 
Baihoay  in  the  H.  of  L.,  the  cases  are  uniform  that 
some  particular  conspicuous  damage,  such  as  would 
not  and  could  not  In^ypen  to  any  one  else,  must  be 
ahown  to  giye  a  right  of  action.  To  succeed,  pit 
must  establish  two  propositions  both  concluded  by 
authority:  first,  a  damage  peculiar  to  himseLf 
beyond  the  rest  of  the  Queen's  subjects,  according 
to  the  language  of  the  court  in  Iveson  y.  Moore ; 
and,  secondly,  a  substantial  damage,  according 
to  Base  y.  Mdes,  more  injurious  to  the  indiyidual 
than  to  any  other  person.  It  is  clear  that  what  the 
juiT  gaye  was  the  cost  of  remoying  the  obstruction, 
and  £e  pit  cannot  bring  that  in  here  in  order  to 
giye  himself  a  rig^t  of  action. 

The  learned  Judges  retired  for  a  short  time  at  the 
conclusion  of  the  argument,  and  on  their  return 
into  court  deliyered  judgment  as  follows : — 

Krllt,  C.  B.^I  am  *  of  opinion  that  this  role 
must  be  made  absolute  to  enter  the  yerdict  for  the 
deft  upon  the  plea  of  not  guilty.  There  is  alK)  an 
issue  joined  upon  the  right  of  way,  with  which  we 
do  not  propose  to  interfere.  This  was  an  action  <k 
trespass,  and,  without  going  minutely  into  the 
{leadings,  the  point  which  arises  for  our  considera- 
tion is,  whether  the  action  is  maintainable.  Now, 
I  think  the  rule  of  law  to  be  deduced  from 
the  whole  of  the  cases  to  be  found  in  the  books, 
from  the  yery  eariiest  times  down  to  the  most 
recent  case  decided  on  the  high  authority  of 
the  H.  of  L.,  is,*  that  iu  order  to  enable  a  pit  to 
maintain  an  action  of  this  character,  he  must  diow 
a  particular  damage  resultiDg  to  or  suffered  by 
himself  other  than  and  beyond  that  which  would  tie 
suffered  by  or  would  naturally  or  necessarily  arise 
to  all  the  Queen's  subjects.  Let  us  look  at  one  or 
two  of  the  leading  authorities  upon  the  matter. 
The  great  and  leading  case,  which  in  truth  has  laid 
the  foundation  of  the  rule  of  law  upon  this  lubject, 


Is  that  of  Iveson  y.  Moore,  1  Ld.  Raym.  486 ;  and 
there  it  is  distinctly  laid  down  by  Lord  Holt  and 
other  judges  that  there  must  be  a  particular  damage 
to  a  particular  person  to  entitle  a  pit  to  maintain 
an  action,  otherwise  the  inconyenience  and  injus- 
tice arising  from  a  multiplicity  of  actions  would 
ineyitably  follow.    It  was  indeed  obaenred  by  ICr. 
Quain,  in  the  course  of  the  argument,  that  persons 
should  take  care  not  to  yiolate  the  law  and  set  up 
illegal  obstructions  on  any  highwinr,  and  thi^  if 
they  do,  they  do  so  at  the  risk  of  all  the   con- 
sequences  flowing   therefrom.     But   it   must   be 
remembered  that  in  many  cases  public  duties  are 
cast  upon  persons  who  are  obliged  in   the  per- 
formance of  such  duties  to  set  up  an  obetructioo 
in  a  highway — ^as  for  example,  commissioners  of 
sewers,  or  a  gas  company,  or  commissioners  for 
draining,  or  paying,  or  lighting  a  particular  parish ; 
it  often  becomes  necessary  in  ttie  discharge  of  thor 
duties  that  they  should  for  a  time  create  an  obstruc- 
tion in  a  highway.     It  may,  periu^pe,  turn  out  that 
there  has  been  some  want  of  authority  in  their 
appointment,  or  some  unintentional  and  accidental 
deyiation  from  the  strict  language  of  the  statnte 
under  which  they  deriye  their  powers,  and  so  the 
obstruction  in  question  would  render  liable  to  an 
indictment  those  who  had  caused  it.    But  if  we 
were  to  hold  that  eyery  one  who  has  simply  walked 
up  to  an  obstruction  and  walked  back  again,  or  who 
has  thought  it  necessaiy  to  remoye  the  obs^uction, 
and  perhaps  to  go  to  some  ezpoise  in  remoying  it, 
and  for  his  own  conyenience,  is  therefore  to  be 
entitled  to  bring  an  action  on  the  case,  there  would 
be  no  limit  to  the  multiplicity  of  actions,  and 
to  the  yexation,  inconyenience^  and  iignstice  that 
would  follow  from  establishing  such  a  rule  of  law. 
Now  let  us  see   what  is  the   general  nature  of 
tiie  cases  in  which  it  has  been  held,  and  properiy 
so,  that  an  action  for  an  obstruction  was  main- 
tainable.   In  Iveson  y.  Moore  the  pit  was  possessed 
of  a  colliery,  and,  in  order  to  obtain  the  profits  of 
his  trade,  he  was  obliged  almost  eyery  day  to  take 
loaded  carts  and  waggons  along  a  highway  for  the 
conyeyance  of  the  coals  from  his  colliery ;   and  it 
must  be  taken  in  that  case  that,  by  reason  of  the 
obstruction  of  the  highway,  he  himself,  personally 
and  particularly,  had  sustained,  and,  so  long  as  the 
obstruction  continued,  was  sustaining,  serious  pecu- 
niary damage.    No  one  can  doubt  that  that  was  a 
special  and  paiticular  damage  entitling  the  pit  in 
that  case  to  maintain  the  action.     Let  us  look  at 
another  case,  and  one,  I  think,  which,  without  going 
through  the  great  number  of  authorities  decided  on 
the'one  side  and  the  other,  is  periutps  most  in  f  ayonr 
of  the  present  pit  of  all  that  haye  been  submitted 
to  our  attention,  yiz.,  the  case  of  Hart  y.  Bassett, 
Sir  T.  Jones  Bep.  156.    In  that  case  the  pit  was  a 
farmer  of  tithes,  who  was  obstructed  in  canying 
them  to  and  from  his  premises  in  the  exerciM  of  bii 
office.    It  is  impossible  not  to  see  that  that  must 
haye  been  attended  with  considerable  pecunisiy 
loss  and  damage  to  him.    He  was  obliged  to  take 
away  the  tithe  from  eyery  tithe-payer  in  the  parish, 
and  he  was  liable  to  an  action,  and  an  action  in 
which  substantial  damages  mig^t  be  recoyered,  if 
he  allowed  it  to  remain  after  a  reasonable  time,  or 
so  that  it  sustained  injury  on  the  ground.    He  wis 
obliged  to  use  this  way,  and  was  put  to  extn 
expense  in  the  exercise  of  his  calling,  and  the  dih 
charge  of  the  duties  of  the  office  he  had  undertaken. 
Cleariy,  therefore,  that  was  a  case  in  which  a  per- 
sonal, peculiar,  and  particular  pecuniary  damage 
resulted  to   the  one  particular  indiyidual   irlio 
brought  the  action.    "Wnen  we  look  to  the  cases  on 
the  other  side,  and  to  the  law  as  it  has  been  laid 
down  with  respect  to  the  cases  in  which  it  has  been 
held  that  the  acdon  is  not  maintainable^  I  must  say 
I  entirely  concur  with  the  Lord  Ghaooellor  who,  in 
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TULLET  r.  COBBUB. 


[Nisi  Psiufw 


the  case  of  Ricket  r.  The  Metropolitan  RaiUoay  Com- 
^y,  in  the  H.  of  L.  (ante,  p.  542),  affirming  the 
judgment  of  the  majorit)r  of  the  Court  of  Ex.  Ch., 
that  it  is  veiy  difficult  to  reconcile  the  nume- 
rous cases  wmch  have  been  decided  upon  this 
subject;  but  it  is  impossible  also  to  look  at  the 
dxcumstances  of  that  case,  and  at  the  obserratlons 
in  the  judgments  of  the  learned  law  lords,  who 
ultimately  decided  it,  without  seeing  that  they  were 
of  opinion  that  the  law  had  been  extended  too  far 
ia  the  direction  of  allowing  persons  to  maintain 
actions  of  this  description.  In  a  case  therefore 
like  this,  where  there  is  no  pecuniary  damage 
(except  tiiat  to  which  I  shall  presently  refer), 
where  it  seems  that  the  pit  on  some  few  occasions 
when  taking  a  walk  simply  walked  up  to  an  obstruc- 
tion and  returned,  or  wnere,  on  other  occasions,  he 
went  up  to  and  removed  the  obstruction : — it  being 
a  case,  therefore,  in  wliich  he  suffered  an  inconveni- 
ence common  to  all  mankind,  at  least,  to  all  who 
might  be  passing  along  that  highway,  I  think  that 
to  hold  tluit  an  action  under  such  dicumstanoes  is 
maintainable  would  be  equivalent  to  saying  that  it 
is  not  possible  to  imagine  any  circumstances  in 
which  such  an  action  would  not  be  maintainable. 
Then  the  pit  alleges  in  his  declaration  that  he  was 
**  obliged  to  incur  and  did  incur  on  divers  days  great 
expense  in  and  about  removing  the  said  obstruction, 
and  in  order  to  exercise  the  right  of  passing  along 
the  way  in  question."  That  raises  the  question 
whether  that  sort  of  pecuniary  damage  is  such 
special  damage  as  entitles  a  pit.  to  maintain  an 
action  ?  I  think  it  is  not,  because,  if  it  were,  an 
action  might  be  maintained  by  any  one  of  the 
Queen's  subjects  who  desired  to  raise-  the  question 
of  the  legality  of  an  obstruction  of  the  alleged  high- 
way, and  there  would  thus  be  two  modes  of  trying 
that  question,  viz.  by  indictment  or  by  action.  If, 
instead  of  pursuing  the  (nrdinary  mode  by  indict- 
ment, a  man  adopts  the  latter  mode  of  trying  the 
question,  and  on  going  through  the  highway  removes 
the  obstruction,  he  must  in  most  cases  incur  some 
expense  in  so  doing,  but  then  he  does  so  in  the 
exercise  of  a  right  common  to  idl  Her  Majesty's 
subjects,  and  it  is  just  such  as  anyone  else  doing 
the  same  thing  must  necessarily  incur.  But  to  say 
that  anyone  who  does  that  is  himsdf  to  be 
entitled  to  become  a  pit  in  an  action  is  equiva- 
lent to  saying  tha^  without  sustaining  any 
special  damage  which  is  not  common  to  idl  Her 
Majesty's  subjects  having  the  right  to  enjoy  the 
way,  or  desiring  to  raise  Uie  question  of  the  right 
of  the  public  to  use  the  way,  all  mankind  would 
be  entitled  to  maintain  this  action.  Upon  the  whole 
of  the  authorities,  and  especially  that  of  Iveton  v. 
Moorcy  and  the  recent  case  of  Ricket  v.  The  Metro^ 

£iUtan  Railway  Company  (ante,  p.  542)  in  the  H.  of 
.,  I  think  that  tiie  true  principle  is,  that  he  alone 
has  a  right  to  maintain  this  action  who  has  sus- 
tained a  special  damage  peculiar  to  himself,  his 
trade,  or  calling,  by  reason  of  the  obstruction  ;  but 
a  person  merely  passing  along,  or  one  who  thinks 
fit  to  remove  the  obstruction  for  the  purpose  of 
raising  the  question  of  right  of  way,  cannot  do  so. 
I  am  of  opinion,  therefore,  that  the  rule  for  a  new 
trial  should  be  discharged,  but  that  the  rule  for 
entering  the  verdict  for  the  deft,  on  the  plea  of  not 
guilty  should  be  nuide  absolute. 

Mahtiv,  B. — I  am  of  the  same  opinion.  I  am  not 
aware  cf  any  case  in  which  it  has  been  held  that 
such  dsmage  as  was  sustained  in  this  case  is  suffi- 
cient to  enable  a  pit  to  bring  such  an  action  as  the 
present  I  have  had  some  doubt  wh^her  or  not  we 
should  arrest  the  judgment,  but,  whatever  may  be 
the  form  of  our  present  proceeding,  I  agree  with  my 
Lord  Chief  Baron  that  it  is  not  desirable  to  extend 
the  law  permitting  such  actions  to  be  brought. 

Maq.  CABiT^You  iv; 


I  Chjlnnell,  B.— I  also  am  of  opinion  that  the^ 
J  deft,  is  entitled  to  the  judgment  of  the  court  withi 
regard  to  the  verdict  on  the  plea  of  not  guilty.  Thi» 
is  an  action  for  the  obstruction  of  a  highway  in 
which  the  pit  has  recovered  a  verdict  for  ^L 
damages,  aiid  the  substantial  question  that  arises, 
apart  from  any  technical  consideration,  is  whether 
the  court  can  give  effect  to  that  verdict  Now  the 
pit.  cannot  maintain  an  action  of  this  description 
unless  he  shows  a  pecuniary  damaoe  arising  to  hiia- 
self  beyond  that  which  is  susUiined  bv  the  rest  of 
Her  Majesty's  subjects.  I  do  not  think  that  the 
court  ought  to  arrest  the  judgment,  but  that  we 
should  enter  a  verdict  for  the  deft,  on  the  plea  of 
not  guilty ;  and  my  reason  for  so  thinking  is,  that 
an  application  to  arrest  the  judgment  assumes, 
and  of  necessity  assumes,  that  the  allegations  in 
the  declaration  are  proved,  either  because  they 
have  not  been  traversed,  or  because,  if  tra- 
versed, they  have  been  found  in  favoT«r  of  the 
party  against  whom  the  application  is  made. 
The  two  questions  of  arresting  the  judgment  or  of 
entering  a  judgment  are  often,  for  convenience;, 
argued  together,  but  a  motion  in  arrest  of  judgm^t 
assumes  that  the  verdict  stands,  and  if  there  is  any 
possiUe  mode  of  reading  the  record  by  which  ibt^ 
verdict  can  be  supported  and  the  motion  in  arrest  of 
judffment  fail,  the  court  as  a  universal  rule  will  se 
read  the  record.  Then  as  to  the  other  point,  whether 
a  nonsuit  should  be  entered,  I  think  it  should  110$: 
be.  No  doubt,  as  a'  matter  of  form,  leave  to  do  so» 
was  reserved  by  the  learned  judge  at  the  trial.  It 
seems  to  me  that  where  a  pit  has  obtained  a  verdict 
upon  a  substantial  issue  which  this  court  has  refused 
to  set  aside,  it  would  be  a  great  injustice  to  him  tOr 
enter  a  nonsuit  merely  because  leave  to  do  so  was^ 
in  form,  reserved  to  the  deft  The  real  meaning  of 
that  reservation  was  to  raise  a  point  of  law  for  the 
consideration  of  the  court,  who  have  to  deal  with  it 
consistently  with  the  ends  of  justice.  The  deft, 
has  succeeded  on  the  plea  of  not  guilty,  and  I  am  of 
opinion  that  the  verdict  should  be  entered  for  hina 
upon  that  plea,  though,  in  point  of  form,  the  reser- 
vation of  leave  was  to  enter  a  nonsuit  SubstantiaUy, 
in  my  opinion,  it  comes  exactly  to  the  same  thing, 
although  formally  there  may  be  a  distinction  in  the 
terms  of  the  leave  reserved.  The  court  have  power 
in  either  case  to  deal  with  the  case  as  they  think 
best  fitted  to  do  justice  between  the  parties. 

Bbamwvll,  B.,  left  the  court  to  go  to  chamhers 
during  the  urgument 

Rdt  abtolntt  accordingly. 

Attorneys  for  the  pit,  Pritchard  and  Engl^eld^ 
Wellington-chambers,  Bell-yard,  Doctors'-commonar 
agents  for  Grundy  and  Ombon^  Manchester. 

Attorneys  for  the  deft,  Wright,  Appleby,  ancV 
Crowtharj  28,  Southaxnpton-buildings,  Bloomsbury,, 
agents  for  S.  and  S.  Woodcock^  Bury,  Xjancashire. 


NISI   PBITTS. 


Reported  by  John  KnoBORM  and  Join  Shobtt,  Eaqrak,. 
BaiTist4a»-at-Law. 


Saturday,  June  22, 1867. 
(Before  Cogkbusn,  C.  J.  and  a  Special  JuryO 

TULLBT  V.  COBBIB. 

FaiBe  imprieonment — Jtutijicatim^' Felony '■■^Admmim- 
tration  of  noxious  thing^ltUent — Actual  effects. 

In  an  action  Jor  false  imprisonment  Md  deft,  pleaded^  im 
juAtification,  that  **  a  certain  destructive  and  noxiomm^ 
thing  "  had  been  administered  to  the  members  ofdeft/s- 
household,  causing  grievous  hodiJf  harm  to  the  sai^ 
members,  and  tliat  the  deft,  haa  reasonable 
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for  suspecting   that  the  pit,  had  administered  such 
noxious  thing : 

Htid,  that  though  the  admimistraiioH  of  ^'  anw  poison  or 
other  destructive  or  noxious  thing  "  with  intent  to 
annnHfy  is  onhf  a  misdaneamor^  yet  if  the  effects  are  such 
as  to  oause  grievous  bodify  harm  to  the  person  to  whom 
the  noxious  thing  is  admmisteredy  that  will  amount  to 
a  felaKjf  (on  ihs  principle  that  a  person  must  be  taken 
to  intend  the  naturalconsequences  of  his  acts),  and  vnU 
iherrfore  he  sufficient  to  mtpport  a  plea  of  justification. 

In  an  action  for  false  imprisonment  and  malicious  pro- 
secution^ the  counsel  for  de/i.,  when  summing  vp,  is 
justified  in  discussing  the  question  ofmobahle  damages, 
because,  if  the  trial  result  in  a  verdtctfor  the  ph.,  the 
question  becomes  one  of  damages  merely. 

In  estimating  damages  in  an  action  for  false  imprison- 
ment and  jnalicious  prosecution,  the  Jury  must  consider 
not  only  the  sufferings  and  loss  of  the  pU,,  but  also  the 
necessity  which  exists  for  the  occasional  prosecution  of 
innocent  persons  in  order  to  prevent  the  escape  of 
criminals  from  justice. 

Where  a  plea  is  in  accordance  with  the  construction  put 
vpon  a  statute  by  the  presiding  fudge,  cmd  leave  is 
given  to  move  the  court  in  btxnco,  tt  is  not  necessary  to 
amend  the  plea  by  inserting  the  exact  words  of  the 
statute. 

Declaration  in  the  first  connt  alleged  that  the  deft. 
gave  the  pit.  into  custody  on  a  false  charge.  In 
the  second  count,  that  the  deft,  prosecuted  the 
pit.  hefore  the  magistrates,  and  that  the  accusation 
^w&B  unfounded;  and  in  the  third  count  alleged 
trespass  on  the  part  of  the  deft,  in  breaking  and 
entering  the  plt.'a  rooms  and  breaking  open  her 
boxes. 

Pleas  :— 

1.  Kot  guilty. 

2.  The  deft  Bays,  that  before  the  committing  of  the 
•aid  Buppoaed  grieranoea,  a  certain  per»oa  or  certain  per- 
aona,  to  tke  deft  nnknown,  feloniously  did  nnlawfully  and 
maliciooBly  administer  to,  and  cause  to  be  adminlBtered 
to  and  taken  by,  certain  other  persons,  to  wit,  Prances 
Anffusfea  SmitlL  Mary  Frances  Corrie,  Stewart  Corrie, 
Dot  a  Corrie,  Eleanor  Catherine  Ck>rrie,  Fanny  Amos, 
Susan  Brittan,  Mary  Ann  Dove,  £nuua  Sexton,  John  Shaw 

Marie  Sims,  and  Hoare  and Iloare,  the  children  of 

James  and  Ann  Hoare,  a  eertain  deMructlve  and  noxious 
thing,  so  as  then  thereby  to  inilicton  the  said  last  mentioned 
persons  grievoiu  bodily  harm.  And  the  deft  fnrther  says 
that,  before  and  at  the  time  of  the  comniiasion  of  the  felony 
aforesaid,  the  deft,  was  residing  at  ihe  parish  of  Itchen 
Abbas,  in  the  eoonty  of  Soothamptou,  and  the  pit  dnriog  all 
the  time  last  aforesaid  was  cook  in  th»'  service  of  the  deft, 
and  had  the  solo  management  and  control  of  the  cooking  of 
the  meals  of  the  deft's  household,  of  which  household  the 
said  Francos  Augusta  Smith,  Mary  Fnncea  Corrie,  Stewart 
Corrie,  Dora  Corrie,  Eleanor  Catherine  corrie,  Fanny  Amos, 
Susan  Brittan,  Mury  Anne  Dove,  Emma  Sexton,  and  John 
Shaw  during  all  the  time  last  aforesaid  were  mem- 
bera.  And  the  deft  says  that  jnst  before  and  at  the 
time  of  the  committing  of  the  felony  aforesaid,  the  pit. 
80  being  such  cook  as  aforesaid,  aiul  in  the  course  of 
her  duty  as  such  cook,  prepared  and  o<x»ked  for  the  deft*s 
said  household  certain  food,  to  wit,  certain  veal  and 
gravy,  and  the  deft  says  that  parts  of  tlu*  said  veal  or  gravy 
80  cooked  by  the  pit  as  aforeeaid  were  eaten  by  ihe  said 
Frances  Augusta  Smith,  Mary  Frances  Cvrrie,  Stewart  Corrie, 
Dora  Corrie,  Eleanor  Catherine  Corrie,  Fanny  Amos,  Susau 
Brittan,  Mary  Ann  Dove,  Emma  Sexton.  John  Shaw,  Mark 
Sims,  — ,Hoare,  and —  Hoare,  and  that  <*hortly  after  the  said 

{)arw  of  the  said  veal  or  gravy  had  beeu  ho  eaten  by  the  said 
ost-mentioned  persons  as  afore8al<l,  every  of  the  said  last- 
mentioned  persons  became  and  was  sic.;  rind  disordered,  and 
exhibited  symptoms  of  having  swollovNeil  a  certain  noxinis 
and  destructive  thing,  to  wit,  antimony,  fvery  of  the  said  last- 
mentioned  persons  exhibiting  the  8aiii'>  symptoms,  to  wit, 
vomiting  and  diarrhcea«  burning  in  the  throat,  and  eoldu*  ss 
of  the  limbs;  and  the  deft  further  sajs  that  after  the  hap- 
pening of  the  matters  last  aforesaid,  and  before  the  com- 
mission of  the  alleged  grievances,  th"  deft  was  informed 
and  given  to  understand  by  a  certain  duifr  quaUfled 
analytical  chemist  to  whom  the  dofi,  delivered  parts  of 
the  said  veal  and  gravy  and  parts  of  the  mattt?rs  vomited 
by  the  said  last-mentioned  persouii,  or  some  or  one  of  tiiem, 
during  the  time  when  they  so  exhibited  the  symptoms  afore- 
said, that  the  said  veal  and  gravy  and  ihe  said  parts  of  the 
«ald  vomited  matters  respectively  contained  a  eertain  tioxIouh 
and  destructive  thing,  to  wit,  antimony,  which  statement  and 
information  the  deft  believed  to  be  true.    And   the  deft 


farther  says,  that  Shortly  before  the  commission  of  the  felony 
aforesaid,  the  pit  had  reoelTed  aotloe  to  quit  the  aorvioe  of  the 
deft  by  reaaon  of  divBis  faults  and  miseondnct  committed  by 
the  pit  in  such  servloe ;  and  the  deft  further  says  that  after 
the  commission  of  the  said  felony,  and  before  the  committing 
of  the  alleged  trespaBses,  the  pit  mode  certain  false  state- 
ments which  were  known  to  Hie  daft  to  be  false,  to  wit  tile 
pit  alleged  that  Bbe  bad  made  the  said  gmvy  or  stock  thereof 
from  a  certain  knuckle  of  ves^  which  was  block  and  dia- 
colonred,  whereas  in  truth  and  in  fact  the  knuckle  of  real  was 
not  black  or  discolotned ;  aiMl  the  pit  also  alleged  that  the 
said  peraons  who  were  eo  111  aa  aforooaid  most  have  been  eo 
rendered  ill  on  account  and  by  reason  of  the  said  gravy,  which 
had  been  ate  by  them,  having  l>een  mode  hy  the  pit  in  a 
sancepan  which  was  Insnffiolentty  tinned,  whereas  in  tmtti  and 
in  fact  the  pit  had  made  the  said  gravy  in  a  aaucepaa  whiofa 
was  well  and  safficiently  tinned;  and  the  deft  further  aayii, 
that  after  tiie  eommisslQn  of  the  said  felony  the  pit  laoghed 
at  and  derided  certain  of  tiie  persons  aforesaid  on  aoconnt  off 
tiie  same  being  ill,  and  whilst  they  were  so  ill  ae  aforaaald. 
And  the  deft  further  says  that  the  pit  did  not  Builer  from  the 
same  illziess  or  the  same  symptoms  as  the  other  membere  of 
the  deft's  honsehold  before  mentioned ;  and  the  deft  fnrther 
says  that  by  reason  of  the  premises  he  the  deft  had  good 
gronnds  for  soBpeotiag.  and  did  reaaonably  and  vebemeadv 
suspect  that  the  pit  had  been  guilty  of  the  felony  aforesaid, 
and  that  the  pit  had  then  and  there  committed  the  felony 
aforesaid,  wherefore  the  deft,  as  he  lawfully  might  for  the 
oauaes  aforeaaid,  and  withent  auny  unneceasaTy  Tioience,  gave 
the  pit  into  the  custody  of  a  police  constable,  in  order  that 
she  might  be  charged  with  the  said  felony,  and  proeecnted 
according  to  law ;  and  she  the  pit  was  then  taken  to  the  said 
polioe  station,  and  imprisoned  and  kept  in  prison  a  necesaary 
time  until  she  could  be  oonveniently  taken  before  a  jastioe  of 
the  peace  for  the  purpose  of  the  said  charge  being  heard  and 
determined 
8.  To  the  third  connt,  leave  and  lloenee. 

Mrs.  Tulley,  the  pit  in  this  action,  had  been  cook 
in  the  deft's  family,  and  she  had  brought  the  pre- 
sent action  against  the  deft  for  giving  her  into 
oostody  on  a  charge  of  attempting  to  poison  the 
deft.'s  family  under  the  circumstances  which  are 
sufficiently  stated  m  the  above  plea.  She  was  dis« 
charged  by  the  magistrate  for  want  of  evidence. 

Huddleston,  Q.  C,  Kenealy,  and  J.  0.  Grifits  were 
•onnsel  for  the  pit 

Coleridge,  Q.  C\  and  Henry  James  for  the  deft 

CoGKBURK.  C.  J.  Cafter  having  gone  through  the 
evidence). — Gentlemen  :  A  curious  question  arises 
in  this  case,  I  believe  for  the  first  time,  viz.,  whether 
in  order  to  constitute  the  felony  in  question,  it  i» 
necessary  that  the  noxious  thing  shall  have  been 
administered  for  the  purpose  of  doing  grievous 
bodily  harm ;  and  upon  looking  to  the  terms  of  the 
Act  of  Parliament,  a  very  curious  distinction 
manifests  itself.  The  Act  speaks  of  tlie  administra- 
tion of  '^  poison  or  other  destrucxive  or  noxLoos 
thing."  There  are  many  things  that  will  do  a  very 
great  deal  of  mischief  in  the  stomach  which  yet  do 
not  amount  to  poison,  and  therefore  the  lav 
does  not  limit  the  offence  to  the  adminlstr^ 
tion  of  actual  poison.  It  is  enough  if  yoa 
administer  any  noxious  thing  capable  of  doin^ 
harm.  You  may  do  that  with  two  motives : 
first,  either  for  the  purpose  of  endangering 
life,  or  of  causing  grievous  bodily  harm ;  or, 
secondly,  you  may  do  it  simply  for  the  purpose  of 
injiu'ing,  aggrieving,  and  annoying  the  persons  to 
whom  you  administer  it.  The  statute  refers  to 
both  those  intentions,  but  in  language  essentially 
dissimilar  and  distinct  The  first  of  thv  two  sections 
to  which  Dr.  Kenealy  called  attention  (which  is 
that  which  relates  to  the  felony)  provides  that 
"  Whosoever  shall  nnlawfully  and  maliciously 
administer  to,  or  cause  to  be  admin istcred  to,  or 
taken  by  any  other  person,  any  poison  9r  oiber 
destructive  or  noxious  thing,  so  as  thereby  to 
endanger  the  life  of  such  person,  or  so  as  thereby 
to  infiict  upon  such  person  any  grievous  bodily 
harm,  shall  be  guilty  of  felony,"  and  tlieu  it  men- 
tions the  penalty.  The  next  section  (which  is  the 
sno  relating  to  a  misdemeanor)  says,  *'  Whosoever 
shall  unlawfully  and   maliciously  administer,    or 
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cause  to  be  Aduinistered  to,  or  taken  by  any  other 
person,  any  poison  or  othet  destructiye  or  noxious 
thing,  with  intent  to  injure,  aggrieve,  or  annoy 
such  person,  shall  be  guilty  of  nusdemeanor,  and 
being  convicted  thereof,"  and  so  on,  mentioning 
the  penalty.  Now  the  deft  in  this  action  has  to  make 
out  a  felony.     Suppose  you  toe  satisfied  that  a 
noxious  thing,  was  administered,  but  are  not  satis- 
fied that    it   was   administered   with    the   intent 
to  cause  grievous    bodily  harm,   but   are   satis- 
fied that  the  effect  was  really  to  produce   griev- 
ous bodily  harm,  and  should  be  of  opinion  that 
it  was  not  administered  with  that  intent,  but  was 
administered  with  the  intent  to  injure,  aggrieve, 
and  annoy,  I  shall  ask  you  to  find  that  distinctiy. 
I  am  of  opinion  that  the  distinction  made  in  the  two 
cUusea  is  marked  and  intentions^,  and  that  the 
intention  was  that  if  a  person  administered  a  noxious 
thing  aimply  with  the  intent  to  injure,  aggrieve, 
and  aimoy,  and  the  consequences  prove  to  be  more 
extensive  than  tiie  intention,  il  consequences  fatal 
to  life  or  to  health  result  from  the  illegal  act,  then 
that    which   would  otherwise  be  a   misdemeanor 
becomes,  in  consequence  of  the  results  that  take 
place,  a  felony.    In  that  case  it  would  be  enough  to 
justify  the  deft,  upon  this  reeard,  if  the  effects  of  the 
administration  of  the  noxious  thing  were  such  as  to 
cause  grievous  bodily  lumn,  in  taking  the  steps 
which  he  did.    That  that  grievous  bodily  harm  was 
caused,  nobody  who  heard  the  evidence  of  the  symp- 
toms that  appeared,  and  the  sufferings  of  these 
people,  can  doubt,  some  of  them  having  been  really 
at  death's  door.'*  The  construction  of  the  statute  is 
a  matter  entirely  for  the  court  to  deal  with,  but  I 
have  to  ask  you  if  you  are  of  opinion  either  that  no 
noxious  thing  was  administered,  or  that,  if  a  noxious 
thing  was  administered,  it  was  only  to  do  mischief 
and  not  gpievous  bodily  harm,  to  iissess  the  damages 
that  you  may  think  the  pit.  is  entided  to  for  the 
treatment  to  which  she  has  been  subjected.    Now  I 
have  said  all  that  is  necessary  to  you  with  the 
exception  of  what  should  be  said  on  the  subject  of 
damages.    I  cannot  concur  in  the  justice  of  the 
observation  of  the  learned  counsel  for  the  pit.  as  to 
Mr.  Coleridge's  having  improperly  touched  upon 
the  question  of  damages.    It  was  essentially  right 
that  he  should  do  so.    However  sanguine  tbe  coun- 
sel for  the  deft,  in  such  a  case  as  this  may  be, 
he  has  nevertheless  to  consider  the  possibility  that 
you  might  think  the  deft,  (however  strong  might 
be  the  reasons  for  believing  that  a  felony  had  been 
committed,  and  that  the  pit.  was  the  author  of  it) 
had  failed  in  making  out  to  your  satisfaction  that 
the  felony  had  been  committed.    In  that  case  the 
question  would  of  course  resolve  itself  into  one  of 
damages.    While  on  the  one  hand  you  will  give  due 
consideration  to  the  suffering  of  the  pit.,  to  what 
she  has  been  exposed  to,  in  person  and  in  character, 
the  annoyance  of  being  turned  out  of  the  deft.*s 
family  at  a  moment's  notice,  of  being  afterwards 
taken  before  the  magistrate,  and  to  gaol,  which  is 
all  very  serious :  on  the  other  hand,  you  will  bear 
in  mind  tiiat  it  may  happen  to  the  most  innocent 
person— it  happens  almost  every  day,  that  there  are 
circumstances  of  suspicion  that  appear  to  weigh  so 
heavily  against  a  particular  individual  that  those 
whose  duty  it  may  be  under  certain  circumstances 
to  call  for  the  interposition  of  the  law  would  be 
lamentably  wanting  in  the  performance  of  their 
duty  if  they  did  not  put  the  law  in  motion.    It  may 
be  tiiat  the  suspicious  circumstances  may  be  ex- 
plained, and  the  innocenceof  the  suspectedpartycome 
out  bright  as  the  sun  at  noon-day,  but  nevertheless 
persons  are  not  to  be  deterred  from  putting  the  law 
in  motion  if  they  honestiy  believe  in  the  guilt  of 
persons  they  have  gojd  reason  to  suspect.    How- 
ever much  one  laments  that  an  innocent  person 
should  be  suspected  and  subjected  to  the  treatment  | 


of  a  felon,  yet  inasmuch  as  you  cannot  ascertain 
that  they  are  innocent  whea  grave  cause  of  sus- 
picion against  them  exists,  without  subjecting  them 
to  the   inoouvenience  and    sufferings   necessarily 
attendant    upon    arrest,   imprisonment,  and    trial 
before  a  magistrate ;  and  inasmuch  as  great  crimi- 
nals would  every  day  escape  from  the  punishment 
due  to  their  crimes  if  persons  were  to  be  unreason- 
ably deterred  from   prosecuting    by  the  fear  of 
having  notions  brought  against  them  and  vindictive 
damages  given,  where  their  whole  course  of  pro- 
ce^ding  has  been  conscientious  and  honest,  you 
must  consider  whether  in  Mr.  Corrie's  conduct  there 
is  anything  wanton,  reckless,  and  inconsiderate,  or 
anything  to  show  you  that  there  was  anything  in 
the  course  of  his  procedure  beyond  the  discharge  of 
a  duty  which  he  conscientiously  believed  to  devolve 
upon  him.    That  is  all  I  need  trouble  you  with  on  - 
the  first  ootmt.    We  now  come  to  the  second,  not  to 
the  taking  into  custody,  but  to  the  prosecution. 
The  pit  in  that  count  of  the  declaration  com- 
plains  that  the  deft.   Instituted  and   persevered 
in  what  is  called  a  maUcioua  prosecution.    That 
is  to  say,  that  having    no   reasonable   and  pro- 
bable  cause   for   believing  her   to  be   guilty  of 
the  crime^  but  being  actuated  by  malice  towards 
her,  he  maintained  that  prosecution.     Now  the 
first  question  upon  that  count  of  the  declaration- 
is,  whether  the  deft,  had  reasonable  and  probable 
cause  for  instituting  the  prosecution.    As  I  have- 
already  tdd  you,  if  you  believe  the  substantial 
facts  «tated  in  the  plea  to  which  I  have  called  your 
attention,  to  be  proved,  my  opinion  is,  and  I  am 
bound  to  tell  you  this,  that  tiiere  was  reasonable  and 
probaUe  cause  for  the  course  whidi   the   deft, 
adopted.    Buti  if  there  had  not  been,  there  would 
still  be  the  questioa  of  malice  for  you  to  dispose  of. 
For,  although  when  a  person  sets  a  pposecution 
g<ttng  without  reasonable  and  probable  cause,  that . 
is  to  aay,  without  that  amount  of  reasonable  {ooba- 
bility  which  a  man  of  ordinary  common  sound 
judgment,  exercising  that  judgment  as  he  ought 
reasonably  to  exercise  it,  would  act  upon ;  yet,  even 
in  the  absenoe  uf  that  reasonable  and  probable  cause, 
if  a  jury  can  see  from  aU  the  surrounding  circum- 
stances that  what  a  party  did  in  instituting  a  prose- 
cution was  done,  not  from  the  inconsiderate  and 
rash  desire  to  punish  a  particular  person,  but  from 
a  conscientious  sense  of  duty,  they  ought  to  nega 
tive  the  fact  of  malice.    A  man  must  generally  be 
taken  to  intend  what  the  consequence  of  his  act  is, 
and  if  the  course  of  his   conduct  has   produced 
suffering  to  another,  it  must  be  taken  that  he  pur- 
sued his  particular  course  of  conduct   with  the 
intention   of    doing    that    other    person    harm; 
but    if   you    see   from    all  the    surrounding  cir- 
cumstances  that  what  he   did   was   done  simply 
from  a  sense  of  duty — 'from  an  honest  and  con- 
scientious bdief  that  it  was  his  duty  to  put  the 
law  in  motion  to  have  the  matter  investigated  and 
have  the  person  brought  to  justice— and  you  see 
that  that  was  the  only  motive,  that  there  was  no 
sinister  motive,  but  that  it  was  all  done  for  the 
purpose  of  discharging  his  duty  to  himself  and  to 
his  family,  then  the  cluu^fe  of  malice  is  negatived. 
Malicious   prosecution    rests   entirely   upon     the 
absence    of    reasonable   and   probable   cause   for 
what   the    deft,    did;    and   I    tell   you    that    in 
my  judgment  there  was  reasonable  and  probable 
cause  for  what  the   deft.   did.     On  this    count, 
therefore,    your    verdict     ought    to    be    for    the 
deft.    That  leaves  the  question  on  the  first  count 
open,  and  the  solution  of  that  will  depend  upon 
those  considerations  which  I  have  submitted  to  you. 
If  you  are  of    opinion  that  there  was  here  any 
noxious  matter  administered  to  the  dtft.'s  house- 
hold and  family  in  the  food  of  which  tiiey  partook, 
and  yon  are  further  of  opinion  that  that  was  dene. 
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with  an  intent  to  cause  serioas  bodilj'  harm  or  mis- 
chieff  your  rerdict  ought  to  be  for  tiie  deft.     It  is 
for  the  deft^  howerer,  to  make  out  those  proposi- 
tions.    If  he  fails  to  make  out  either  that  there 
was  noxious  matter  administered,  or  that  it  was 
done  with  a  mischieyous  intent,  such  as  I  liaTe  just 
now  mentioned  to'you ;  if  he  fails  to  make  out  both 
of    those,   your   Terdict   must   be   for    the   pit. 
And  then,  in  coming  to  the  consideration  of  what 
compensation  is  due  to  the  pit,  if  your  Terdict 
pluses  for  her  you  must  take  all  the  surrounding 
dzcumstances  into  consideration,  and  ask  yourselres 
whether,  in  the  state  of  things  as  they  stood,  the 
deft,  may  not  be  belieyed  when  he  tells  us  on  his 
oath  that  which  we  should  be  disposed  to  belieye 
without  his  oath  from  a  gentleman  of  his  position, 
that  he  was  actuated  by  no  motire  or  desire  to  injure 
the  pit.,  but,  on  the  contrary,  if  you  are  satisfied 
that  was  the  course  of  his  conduct,  that  in  giving 
her  in  charge  and  sending  her  to  prison  to  await  her 
hearing  before  the  magistrate,  he  was  actuated  only 
by  an  honest  desire  to  do  justice^  your  damages  will 
be  very  different  from  what  they  would  be  if  you 
believed  he  had  acted  from  wanton  and  malicious 
motives,  or  from  a  reckless  disregard  of  those  con- 
siderations that  ought  to  have  influenced  him  in 
taking  those  steps.    I  will  put  the  questions  I  have 
to  ask  your  vermct  upon  in  writing ;  and  they  will 
assume  this  form :  was  any  noxious  and  destruc- 
tive thing  administered  to  the  deft.*s  family  and 
householdf  by  the  pit.  ?    If  so,  was  it  administered 
with  the  intent  to  do  grievous  bodily  harm?    If 
those  two  questions  are  answered  in  the  negative 
the  pit.  is  entitled  to  vour  vcnrdict.    If  boUi  are 
answered  in  the  afllrmative  the  deft,  ii  entitled  to 
your  verdict,  if  he  had  reasonable  and  probable 
cause  for  doing  what  he  did.    If  you  beheve  the 
substantial  parts  of  the  plea  to  be  made  out,  then  I 
tell  you  there  was  reasonable  cause.    On  these 
issues  you  will  find  for  the  pit.  or  for  the  deft,  as 
you  may  be  advised ;  and  if  for  tiie  pit.  then  you 
will  sa^  with  what  damages.    I  have  also  to  ask 
you  this  (in  case  you  should  find  that  a  noxious 
•  thing  was  administered,  but  that  it  was  not  admi- 
nistered to  do  grievous  bodily  harm),  was  it  admi- 
nistered with  the  Intent  to  injure,  aggrieve,  and 
annoy?    And  if   so,  was  the  effect  of  it  to  do 
grievous  bodily  harm  ? 

The  jury  made  their  finding  in  writing  to  the 
effect  that  a  noxioiis  thing  was  administered  to 
injure,  aggrieve,  and  annoy,  but  not  with  intent  to 
do  grievous  bodily  harm,  and  assessed  the  damages 
for  the  pit.  at  80^ 

CocKBURN,  C.  J.— The  jury  have  answered  this 
question,  namely,  whether  the  noxious  matter  was 
administered  to  injure,  aggrieve,  and  annoy,  and 
they  have  found  that  in  tiie  affirmative.  Now  my 
opinion  is,  that  looking  to  the  statute,  if  there  is  an 
administration  of  noxious  matter  with  intent  to 
injure,  aggrieve,  and  annoy,  and  the  effect  thereby 
produced  is  not  merely  to  injure,  aggrieve,  and 
annoy,  but  to  do  more,  namely,  grievous  bodily 
harm,  that  is  felony  within  the  statute,  and  con- 
sequently the  deft,  has  established  the  felony.  The, 
jury  having  found  that,  the  verdict  is  for  the  deft., 
with  leave  to  the  pit.  to  move  the  court  on  the 
construction  of  the  statute. 

Coleridge^  Q.  C— Inasmuch  as  it  might  be  said 
that  we  ought  to  have  had  the  exact  words,  I 
should  ask  to  be  allowed  to  amend  by  putting  that 
particular  plea  on  the  record. 

CocKBumr,  C.  J. — I  do  not  think  it  is  necessary.  If 
our  con8truction(Ihave  been  talking  with  my  learned 
brothers)  of  the  statute  is  right,  namely,  that  if  you 
administer  a  noxious  thing  with  the  intent  thereby 


to  injure,  aggrieve,  and  annoy,  but  that  the  effect  is 
to  do  grievous  bodily  harm,  a  felony  is  committed, 
there  is  no  need  of  amending.  Tour  plea  follows 
the  words  of  the  statute. 

Coleridgej  Q.  C— Your  Lordship  is  pronofondng, 
not  only  your  own  opinion,  but  that  of  the  learned 
judges  widi  whom  you  have  consulted  ? 


CocKBUBN,  C.  J. — ^Yes. 

Coleridge,  Q.  C— Of  course  after  what  yoar  Lord- 
ship has  said,  it  becomes  less  important  for  me  to* 
have  leave  to  amend.  I  thought  it  mi^t  be  said 
that  we  had  not  got  the  very  words  of  the  statute. 

CoGKBUBN,  C.  J.— But  you  have  the  words  "  mali- 
ciously and  unlawfully,  so  as  thereby  to  do 
grievous  bodily  harm."  At  present,  therefore^  the 
verdict  is  for  the  deft,  subject  to  leave  for  the  pit. 
to  move ;  and  in  case  the  court  decides  against  my 
view  of  the  statute^  tiie  verdict  is  for  the  pit,  with 
802.  damages. 

Attorney  for  the  pit,  E.  T,  Lsunt. 

Attorneys  for  the  deft,  Fnre  and  Co. 


OSNTBAI.  ORTMTNATi  OOUHT. 

FTflc&iescky,  Aug,  21, 1867. 

(Before  Brakwbll,  B.) 

Reo.  r.  Druitt,  LiLWRSNCB,  Adaxsov,  axd 

OTHBRH. 

CombvMtton  AcU'^Tradea  tadon  ^Picloeiinff'^ 
IntimidcUion — Cbfuptracy. 

It  is  enacted  by  6  Geo,  4,  c  129,  s.  8,  that  if  awf 
person  shaU  "5y  threats  or  intimidaium,  or  6f 
moiesting  or  in  any  way  obstructing  another,  force  or 
endeavour  to  force  any  joumewnan,  moHufaeturery 
workman,  or  other  person  hired  or  employed  in  €a^ 
manufacture,  trade,  or  business,  to  diparl  from  his 
hiring,  enqjhyment,  or  work,  fv^  or  prevent  or 
endeavour  to  prevent  any  journeyman,  ^^  not  being 
hired  or  emphyyed,  from  hiring  himMuf  to  or  from 
accepting  work  jfrom  any  person  or  persons,  ffc^  or 
shau  mmest  or  in  any  way  obstruct  another  for  the 
purpose  of  forcing  or  inducing  such  pernon  to  belong 
to  any  club  or  tissociation,  jr.,  or  of  his  refunng  to 
compm  icith  any  ndes,  ffc.,  made  to  obtain  an  advance 
or  reduce  the  rate  of  wages,  or  to  lessen  or  alter  the 
hours  of  working,  jt;.,  or  if  any  person  shaS 
by  vioknce,  jic,  or  by  threats  or  intimidation  or 
&f  molesting  or  in  any  wcy  obstructing  another, 
force  or  endeavour  to  force  any  manufacturer  or 
person  carrying  on  any  trade  or  business  to  make  any 
(dteration  m  his  mode  of  regulating,  managing,  con- 
ducting, or  carrying  on  such  manufactvre,  trade,  or 
business,  ^.,  he  shml  be  imprisoned,^  jic 

SectJ  1  of  22  Vict,  c  34  enacU  that  <'  no  workman  or 
other  jfferson,  ^,,  by  reason  merely  of  his  entering 
into  an  agreement  with  any  workman,  &c,,  or  Wf 
reason  merely  of  his  endeavmuring  peaoeably  and  is  a 
reasonable  manner  and  without  threat  or  iniinddatim, 
direct  or  indirect,  to  persuade  others  to  cease  or  abstaui 
from  work,  ^.,  shall  be  deemed  or  taken  to  be  guilty 
of  '  moleetation  *  or  '  obstruction '  within  the  meaning 
of  the  said  AcL^ 

Hie  defts,  were  members  of  a  trades  union  of  the  taihn. 
The  workmen  having,  at  the  instigation  of  the  union, 
struck  for  wages,  and  the  masters  having  emphwed 
workpeople,  men  and  women,  not  being  members  of  the 
union,  the  dejts.,  who  were  members  of  the  managing 
committee  of  the  union,  caused  ^^pidcets"  tohetta- 
tiored  about  the  doors  of  such  employers  to  note  toori- 
people  who  went  in  anaout^  for  the  purpose  of  deter' 


MAGISTRATES'  OASES. 


461) 


Cbk.  Ckdc.  Ct.]  Bko.  v.  DaniTT,  Lawrbncb,  Adavbon,  asd  othbbs.  [Cb».  Crui.  Ct. 


rtii^  them^^rmn  continuingin  such  employ  and  inducing 
than  to  join  the  union.  Proof  was  given  of  the  use  of 
insulting  expressions  and  gestures  used  by  ^me 
pickets  '  to  the  non-union  workpecpk : 

Held,  toW  intimidatum,"  *<  molestation,*'  and  "  obstruc- 
tion "  within  the  meaning  of  the  abooe-^ted  statutes. 

Per  BramweBy  B.^That  ly  the  common  law,  liberty  of 
a  man*s  mind  and  will  how  he  should  bestow  himself 
and  his  means,  his  talents,  and  his  industry,  wds  as 
much  the  subject  of  the  law's  protection  as  was  that  of 
his  body.  Therefore,  that  if  two  or  more  persons 
agreed  to  co-operate  against  that  liberty  of  thought 
and  freedom  of  wiU  they  would  be  guuty  of  a  con- 
spiracv.  And  if  any  person  by  threats,  intimidation, 
or  molestation,  or  in  any  other  way,  endeavour  to  deter 
or  influence  any  person  in  the  employment  of  his  indus- 
try, talents,  cr  capital  tn  any  lawful  manner,  or  to 
obstruct,  force,  or  endeavour  to  force  any  journeyman 
to  depart  from  his  hiring,  or  to  prevent  him  from 
hiring  himself,  he  would  be  guilty  of  on  offence  against 
the  statutes, 

-*^ Picketing"  done  in  a  way  to  excite  no  reasonable 
alarm,  and  not  to  coerce  or  annoy  those  who  were  snA- 
ject  to  it,  would  not  be  an  offence.  It  was  lawful  for 
the  dsjfts.  to  endeavour  to  persuade  persons  who  had 
not  joined  the  tauon  to  do  so,  provided  that  persuasion 
did  not  take  the  shape  of  coercion  and  intimidation. 
But  even  if  abusive  language  and  gestures  were  not 
used,  if  the  pickets  were  so  placed  or  so  acted  by 
wat^iM  the  movements  of  the  workpeople  cmd  masters, 
or  by  bmck  looks,  or  by  any  other  annoyance,  as  in  the 
jisigment  of  the  jury  would  be  likely  to  have  a  deter^ 
ring  effect  in  the  minds  of  ordinary  persons,  it 
would  be  *^ molestation**  and  ^^ obstruction**  against 
this  statute* 

Indictment  for  conspiring,  by  nnlawfnl  ways,  con- 
^▼ances,  and  stratagems,  to  impoyerish  Henry 
Poole  and  others  in  their  trade  and  business,  and  to 
restrain  the  freedom  of  trade  and  of  personal 
action. 

BaUantine,  Serjt.,  ^igh,  and  F,  H.  Lewis  for  the 
proaecation. 

Coleridge,  Q.  C,  Keane,  Q.  C,  and  Poland  lor  def  ts. 
Dmitt  and  Lawrence. 

Parry,  Serjt.  and  Bibton  for  Adamson. 

Giffard,  Q.  C.  and  Bed^  for  the  other  defts. 

BaUantinet  Serjt.,  for  the  prosecution,  stated  the 
•case  to  the  jury.— The  charge  was  one  of  conspiracy, 
end,  diyested  of  all  technical  details,  was  that  of 
interfering  with  and  obstructing  the  business  of 
other  parties,  such  interference  and  obstructions 
being  carried  on  by  illegal  means.  The  question 
whetiier  those  means  were  illegal  was  Uie  only 
question  the  jury  would  hare  to  decide  upon  the 
facts.  All  the  men  at  the  bar  were  operatire 
tailors.  Some  question  had  arisen  last  Tear  respect- 
ing wages  between  the  opentire  and  the  master 
tailors.  Upon  that  occasion  the  latter  yielded,  and 
it  was  hoped  that  that  would  put  an  end  to  the 
agitation.  Unfortunately,  howeyer,  it  had  not  had 
that  effect,  for  early  in  the  present  year  fresh 
demands  were  made  by  the  operatiyes.  Whether 
those  demands  were  just  or  not  it  was  not  for  him 
to  say.  That  the  men  had  a  right  to  make  those 
demands,  and,  if  considered  exorbitant,  that  the 
•masters  had  a  right  to  refuse  to  comply  with  them, 
were  points  clearly  admissible  in  law.  And  in 
point  of  fact  that  was  the  state  of  the  case  at  that 
time — the  operatiyes  demanding  certain  terms,  the 
masters  refusing  their  demands.  Under  those 
circumstances,  at  an  early  period  of  the  year, 
a  strike  was  decided  upon.  It  was  right  that  the 
position  of  all  parties  connected  with  Uiat  strike — 


a  term  now  perfectly  well  understood — should  be 
placed  before  the  jury  and  the  world.  There  might 
be  a  great  misapprehension  existing  on  one  side  or 
on  the  other.  One  could  perfectly  well  understand 
the  operatiyes  refusing  to  work  under  certain  terms ; 
one  could  also  understand  the  masters  refusing  to 
grant  those  terms ;  but  it  was  not  quite  so  easy  to 
undentand  how  operatiyes  and  masters  could  enter- 
tain a  different  opinion  of  each  other's  interests. 
And  yet  there  might  be  masters  who  would  wish 
calmly  to  discuss  the  terms  demanded  of  them, 
while,  on  the  other  hand,  there  might  be  among  the 
men — as  he  belieyed  there  were  here — a  majority 
who  were  content  with  the  terms  at  which  they 
were  working.  Those  not  content  formed  them- 
seWes  into  a  combination — not  a  combination 
against  the  masters  merely,  but  one  affecting  their 
own  brother  workmen — and  probably  affecting  the 
latter  to  a  far  greater  extent  than  it  eyer  could 
affect  the  masters.  This  was  undoubtedly  the  state 
of  things  between  the  masten  and  the  operatiye 
tailors  in  the  month  of  April  in  the  present  year — 
the  latter  demanding  and  the  former  refusing  the 
increased  wages.  At  that  time  a  meeting  was  held, 
which  was  attended  by  Druitt,  Adamson,  and  Law- 
rence. Dniitt  acted  as  president,  Lawrence  was  the 
yice-president,  and  Adamson  took  an  active  ppxt  in 
the  proceedings.  Druitt,  who  was  a  man  of  great 
intelligence,  addressed  the  meeting,  and  his  remarks 
had  yeiv  considerable  weight  with  the  audience. 
The  strike  was  then  declared,  and  it  was  explained 
by  Druitt  that  that  strike  must  be  carried  out  upon 
a  system,  that  system  being  a  system  of  picketing. 
Druitt  on  that  occasion  laid  it  down  that  pickets 
must  be  put  on,  or  that  the  strike  could  neyer  be 
rendered  effectiye.  It  was  here  necessary  to  explain 
what  was  meant  by  picketing — a  system  which  he 
should  think  could  not  be  allowed  either  in 
this  or  in  any  other  dvilised  conununity 
in  the  world.  It  consisted  in  planting  men 
—sometimes  half  a  dozen  in  number — ^in  the 
neighbourhood  of  a  master  tailor's  shop,  and,  as 
a  great  deal  of  tailoring  was  done  for  the  masters 
out  of  doors,  watching  the  persons  who  did  that 
work  as  they  arrived  and  left,  the  object  being  to 
prevent  any  work  being  done  by  operatives  for  the 
masters.  The  pickets  remained  in  the  neighbour- 
hoods where  they  were  placed  from  the  time  the 
shops  were  opened  until  they  were  closed.  He 
would  not  explain  the  threats  and  acts  of  intimida- 
tion which  had  becoi  used,  because  he  believed  that 
those  who  had  committed  those  acts  of  violence  had 
done  so  contrary  to  the  wishes  of  the  men  who  were 
now  upon  their  trial.  All  he  wanted  was  a  legal 
verdict  and  decision  upon  the  facts,  and  therefore 
he  would  not  import  into  the  case  anything  that  had 
not  a  direct  bearing  upon  the  subject.  The  effect 
of  the  pickets  was  to  create  a  source  of  annojrance 
to  the  masters,  their  customers,  and  visitors. 
When  persons  went  into  the  shops  they  were 
watched,  and  opprobrious  epithets  were  used  towards 
those  who  were  willing  to  take  work.  They  were, 
moreover,  watched  on  their  way  home,  and,  whether 
by  tiie  words  or  actions  of  the  pickets,  they  were 
held  out  to  be  persons  who  were  mean-spirited, 
seeking  an  advantage  over  their  brother  operatives, 
and  doing  that  whidi  was  dirty  and  contemptible  in 
the  eyes  of  their  fellow-men.  This  was  part  of  the 
effects  of  the  system.  But  there  were  others.  For 
instance,  the  picket  of  six  not  unfrequently  accumu- 
lated to  400  and  500,  and  this  crowd  surrounded  the 
shops  of  the  masters.  That  a  great  quantity  of 
noise  and  annoyance  naturally  followed  might  very 
well  be  supposed ;  and,  as  this  went  on  continuously, 
the  number  of  police  in  the  neighbourhood  had  to 
be  increased  in  consequence  of  Uie  fear  of  disturb- 
ances entcrtiuned  by  the  inhabitants.  Some  forty 
or  fifty  additional  police  had,  for  instance,  to  be  put 
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on  in  the  neigbbonrhood  of  Condni^-Btreet,  and  the 
metropolis  generally  had  been  kept  for  seyeral 
months^  in  a  state  of  ferment,  under  a  system  per- 
fectly illegal  in  any  country  where  law  was  domi- 
nant over  unrestricted  power  or  fancied  right.  The 
resolution  in  favour  of  the  strike  having  been 
adopted  on  the  22nd  April,  the  parties  commenced 
operations  on  the  23rd,  and  on  the  24th  the  system 
was  in  full  play.  Naturally  it  would  be  so,  for  no 
fewer  than  3J(X)  men  struck.  The  consequence 
was  that  the  doors  of  the  master  tailors  were 
literally  blocked  up.  Every doorwas  besieged.  Every 
person  who  entered  was  watched,  and  every  one  who 
left  the  shop  was  followed ;  and  all  this  was  carried 
out  with  a  continuity  which,  if  the  system  had  any- 
thing like  a  laudable  object  in  view,  could  not 
be  considered  as  too  highly  praiseworthy.  About 
a  week  afterwards  another  meeting  was  held  at  the 
Alhambra.  At  that  meeting  Druitt  gave  a  graphic 
and  humorous  description  of  the  plight  in  which 
the  masters  had  been  placed  by  the  pickets — ^how 
they  had  been  compelled  to  go  "^ round  to  the  backs 
of  their  houses  with  their  goods,  and  how  they  had 
to  drive  about  to  a  variety  of  places  to  deliver 
them  and  see  their  customers;  and  then  he  went  on 
in  a  spirit  of  gratulation  to  say  that  the  masters 
had  had  two- thirds  of  their  business  knocked  off, 
and  that  by  keeping  up  the  picketing  system  the 
remaining  one-third  would  speedily  have  to  be 
relinquished.  He  then  went  on  to  promise  the 
most  favourable  results  to  the  operatives  should  the 
pickets  be  actively  kept  up.  Then,  as  one  com- 
mittee could  not  carry  out  a  system  so  extensive, 
sub-committees  were  formed,  and  about  a  dozen 
public-houses  were  patronised  by  the  operatives, 
each  of  which  has  been  materially  benefited  by  the 
pickets  meeting  at  these  respective  places  of 
rendezvous,  and  there  reporting  the  results  of  their 
proceedings.  Then  would  arise  this  question— 
Was  that  system  illegal  ?  Supposing  that  no  tailors 
were  engaged  in  the  case — supposing,  also,  that  no 
strike  was  going  on — the  fact  <rf  two  or  thiee  people 
standing  outside  a  man's  private  house,  and  looking 
to  see  who  went  in  and  came  out  of  it,  watching 
everybody  and  everything,  would,  as  a  matter  of 
common  sense,  be  a  source  of  practical  annoyance. 
But  if  a  man  kept  a  shop,  and  was  in  a  similar 
manner  watched  by  som«  two  or  three  pco^de,  the 
annoyance  would  naturally  become  greater.  The 
question,  therefore,  would  arise  whether,  as  a 
matter  not  of  law,  but  of  common  sense,  that  was  a 
species  of  annoyance  which  could  be  deemed  a. 
legal  course  of  conduct  for  any  parties  to  pursue. 
On  the  contrary,  was  it  not  more  rational  to  sap- 
pose  that  in  a  country  like  England,  where  trade  in 
all  its  branches  flourished  perhaps  to  an  extent 
greater  than  in  any  other  country  in  the  worid, 
where  there  were  skilled  operatives  like  the  men 
ow  at  the  bar,  questions  between  masters  and  men 
must  arise?  It  was  to  be  expected  that  there 
woidd  always  be  a  contest  between  capital  and 
labour,  and  if  capital  were  to  bear  sway  there 
was  no  doubt  that  labour  must  be  crushed. 
In  every  such  case  artisans  and  mechanics 
must  be  placed  in  a  predicament,  and  when  such  a 
state  of  things  took  place  he  most  thoroughly  sym- 
pathised with  those  who  had  to  do  hard  and  labori- 
ous work,  the  more  particularly  if  their  labour  were 
crushed  down  by  capital.  A  law  had  been  enacted 
to  meet  such  a  case  as  the  present.  Ttie  G  Geo.  4 
contained  provisions  which  showed  what  liie  Legis- 
lature had  always  empowered  the  operatives  to  do, 
and  indeed  the  law  upon  that  subject  was  perfectly 
-well  defined.  In  point  of  fact  tliere  was  no  doubt 
about  it,  the  law  in  tiie  matter  having  l)een  most 
liberally  expounded.  It  was,  for  instance,  undoubted 
law  that  ever}'  mechanic  and  operative  might  com- 
bine with  other  mechanics  and  operatives  for  the 


purpose  of  securing  to  himself  such  rights  and  such 
increase  of  wages  as  he  might  think  himself  entitled 
to  receive,  and  that  so  long  as  he  resorted  to  no  im- 
proper or  illegal  acts  his  rights  would  be  counten- 
anced. Under  these  circumstances  the  opecattre 
tailors  had  a  perfect  right  to  comtMiie  among  them- 
selves, and  every  one  of  them  had  an  equal  right 
to  combine  with  others,  and  to  advise  as  to  what 
they  thought  was  for  the  benefit  of  their  trade,  and 
to  say,  "  Until  the  masters  choose  to  yield  to  our 
demand,  we,  the  men,  will  not  work  in  their  service." 
Up  to  that  point  everything  would  be  legal.  But 
the  same  Act  of  Parliament  which  provided  for 
these  rights  and  powers  upon  the  part  of  the  opera- 
tives, in  terms  substantially  the  same,  declared  this 
— ^that,  while  maintainiug  those  rights  and  powers, 
the  operatives  were  neither  to  intimidate  nor  molest 
men  who  did  not  choose  to  join  with  them ;  in  other 
words,  tiiat  they  were  not  to  intimidate  or  molest 
masters  who  would  not  grant  them  their  terms,  or 
fellow-operatives  who  were  willing  to  work  for  the 
terms.  The  only  question  in  the  case  was  this — 
was  the  picketing  system  one  of  intimidation  and 
molestation  ?  because,  if  it  was,  then  the  defts.  were 
guilty  of  an  offence  against  the  law,  fwr  which  they 
were  liable  to  be  convicted. 

Several  witnesses  for  the  prosecution  proved  the 
case  as  stated  in  the  opening.  The  evidence  of  two 
of  them  will  be  sufficient,  as  the  facts  were  not 
substantially  disputed  by  the  defts. 

Joseph  Lambert,  a  pensioned  serjeant  of  police, 

examined  by  Serjt.  Ballantine^  deposed  that 

He  aecomp&nied  the  witness  3I!tch«lI  in  WEtcUng  the  itreetB. 
He  hftd  seen  forty  or  fifty  pickets  opposite  tho  abop  of  Hr. 
Poole.  The  pieluts  kept »  tiurp  watck  at  the  door,  ana  nMiked 
short  pipes.  When  the  workmen  came  ont  he  had  heard  diem 
called  cars,  cowards,  and  "  dungs  "  by  the  pickets.  On  leaving 
duty  the  piekets  went  to  different  poblie  houses  and  then  ra- 
tamed  to  daty.  At  Stohwasser's,  SmaDpage's.  and  Bennett's 
he  had  seen  the  pickets  follow  the  outdoor  workers  nntil  tfaegr 
metother  pteketa,  who  In  torn  would  follow  them.  Aboot  flva 
o'clock  in  the  morning  there  would  be  three  or  f  oar  plekels 
on  duty  at  a  particular  shop.  About  the  middle  of  the 
day  there  would  be  six  or  seven,  and  he  had  seen  as 
many  as  150  in  one  street  in  the  evening.  He  had  never 
seen  anybody  leave  a  master  tallor^s  shop  with  * 
bundle  who  was  not  followed;  but  latterly  there  had  vac 
been  so  mnch  following.  He  was  present  in  Harlborog^- 
street  on  one  oeeasion  when  a  woman  who  was  beingft^owed 
by  two  pickets  ran  into  the  police  atatlcp  and  olsiinedl  So  te 
protected.  That  was  in  the  latter  part  of  June.  He  had  seen 
customers  go  to  ahope  ia  oarriages  and  the  ptekeCi  hang  alxmt 
the  carriages  until  the  cnstomers  went  away.  That  had. 
frequent^  oocarred.  He  had  seen  pickets  alUtag  on  tlus  etspai 
of  the  tailors*  doors  smoking  short  pipes  and  otfiera  talking  to 
them.  They  would  go  away  on  seeing  a  policeman  approanmng. 
In  the  et«Blng  the ]rieheM  mneteired  ** an  haods"  Ofi^eeMa  the 
shopi^  and  wooU  say  ae  eadi  mea  left  wcrk.  "^Theifthe 
eomesi  the  coward."  '*  Is  not  he  a  dung  ?"  *' Thaa's  hka.'* 
The  men  had  been  afraid  to  go  away  by  ttemaelvea,  and  Ito 
accompaixiBd  them  for  slKKit  three-qnertan  of  a  rnOa  ThlB 
«A  Sraanpage'a,  Stobwaeser's^  and  Uawnfu  tfeas  at 


other  Rhop&  It  was  carried  on  **  very  stroag  "  for  three 
or  a  montn  In  the  evening,  but  more  partiealarly  on  TVieaday 
and  Friday  sights,  and  that  sort  of  languMo  had  been  need 
oaall  these  oeoaaionsL  After  witnaaa  and  Mitehell  haid  i^vaax 
evidence  they  were  also  pointed  ouk  He  had  aeen  aB  iStm 
def  t&f  with  the  exception  of  Lawrence,  Adamaon,  and  Draitt, 
on  picket  dnty  in  the  morning,  at  the  middle  of  tte  day.  and 
Im  ne  evetttage  mAen  tboae  orowda  had  bee&eoUeelBd  wmd  haal 
laogqaga  need.  He.  had  aeea  Lavine  aad  itDermaa  f oBow 
workOBea  with  haodlea. 

Mr.  JohB  Henry  Saallpage,  examioed  by  Skigiy 
said: 


IcanyonhaaaQaaauaMaddoX'atraet  as  a  maatev  taihr,  and 
employ  a  large  number  of  persona.  At  the  beg^nlng  of  tfaa 
striKe  I  employed  about  eighty,  in  and  out,  all  of  whom  left 
me,  except  four  or  five.  Next  day  I  obaerved  the  pidcelteg 
ayatemin  operatiOB.  A  greatnnmberof  mantheaappiiBdto 
ma  at  my  shop  foe  work,  and  many  wrote  to  me.  Even  mama 
'who  had  been  ia  my  employment  would  have  come  hack,  hot 
they  did  not  dare  to  do  so.  My  house  was  picketed,  and  I 
have  aeen  from  one  to  sixty  peraoaa  oppoaite  my  shop  al  a 
time.  Among  them  I  recogoiaed  persona  whcmi  I  k&aw  lo  be 
tailors,  some  of  them  having  been  in  my  own  em^oyment. 
The  def  t&  Tremain  and  Lavlno,  who  were  In  my  employment 
np  to  the  time  of  the  strike,  were  among  thrai:  Froim  the 
22nd  April,  when  it  bogaai,  the  picketing  has  never  ceaaed,  aad 
I  have  seen  it  in  practice  in  Conduit-street,  SaviUenrow, 
Hanover-street,  Bond-street,  and  tho  rest  of  the   principal 
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streets  where  there  are  master  tailon*  ahops*  In  the  first  two 
or  three  weeks  T  RufTered  great  injury  in  my  businoBs,  and 
latterly  great  impediment.  Workmen  did  not  come,  and  sent 
their  wires  aad  children. 

BaUaniinef  Serjt.  summed  up. 

Coleridge,  Q.  C.  for  the  defence.— They  were  there 
to  diflcuss  a  very  simple  question  of  fact,  and  the 
whole  matter  for  their  consideration  was,  what  was 
the  true  bearing  of  those  facts,  and  what  was  the 
true  and  the  right  inference  to  he  drawn  from  theui? 
It  was  perfectly  true,  and  he  had  never  disputed  it, 
that  the  system  of  pickets,  call  it  what  they  might, 
was  inatituted,  or,  at  any  rate,  was  continued  in 
consequence  of  the  meeting  held  at  the  Alhambra 
on  the  22nd  April  last;  but  it 'was  instituted,  not 
for  intimidation  or  molestation,  but  for  the  purpose 
of  hrioging  about  a  more  satisfactory  state  of  things 
between  themselves  and  their  employers,  and  it  was 
quite  true  that  Messrs.  Dniitt  and  Lawrence  were 
not,  in  a  certain  sense,  responsible  for  it.  What 
was  it  that  by  this  system  of  picketing  they  intended 
to  accomplish  ?  He  maintained  tluit  the  fanciful 
pictured  which  his  learned  friend  had  drawn  really 
had  no  found«ation  in  the  case.  It  was  clear  that 
Messrs.  Druitt  and  Lawrence,  by  the  temped  and 
tone  of  their  speeches,  had  wished  for  nothing  that 
was  illegal  to  arise,  and  in  reference  to  this  he 
would  rcMd  from  the  addresses  which  they  gave  at 
the  meeting  held  at  the  Alhambra  on  the  date 
referred  to.  They  wished  to  discuss  the  matter 
fairly  with  the  masters,  but  they  positively  declined 
to  meet  them  ;  they  said,  aa  it  were,  "  Here  is  our 
ultimatum — take  that  log  or  close  the  discussion." 
And  the  discussion  was  closed  accordingly,  the  men 
not  being  disposed  to  accept  that  which  was  offered 
to  them.  As  working  men  they  had  a  perfect  right 
to  deal  with  the  commodity  which  belonged  to  them 
— ^thelr  labour ;  and  the  masters,  on  the  other  hand, 
had  a  perfect  right  to  refuse  it  if  they  thought 
proper  to  do  so.  It  was  a  question  of  labour  and 
capital,  and  upon  what  terms  that  labour  should  be 
employed  or  rejected.  The  men  had  a  right  to  say 
they  would  stand  aloof  from  their  employers  until 
the  terms  were  such'aa  thay  could  accept,  and  nohody 
would  dare  to  say  that  a  strike  was  not  a  legitimate 
mode  of  carrying  out  their  views.  If  it  were  not 
for  strikes  each  individual  workman  would  be  per- 
fectly in  the  hands  of  his  master,  to  be  dealt  with 
at  his  mercy,  or  in  any  dictatorial  or  abusive 
manner  he  might  think  fit.  The  strike,  t^n,  had 
been  adopted  in  this  case  as  a  means  of  hringing 
the  masters  to  the  discussion  of  the  questions  at 
issue,  and  to  determine  what  was  only  fair  and 
reasonable.  All  that  the  workmen  had  endeavoured 
to  do  from  the  first  to  the  last  of  the  transaction 
was  not  to  dictate  any  pwticnlar  terms  nor  any 
particular  style  of  remuneration,  but  to  hring  the 
masters,  as  he  had  said,  to  a  fair  discussion  of  the 
matter,  and  to  a  proper  adjustment  of  the  dispute 
between  them.  Of  course,  if  they  could  not  bring 
the  masters  U^  a  fair  diaeasskm  of  their  giievanees, 
there  would  have  been  no  other  course  open  ta  them 
hut  to  go  to  the  w^orkhouse,  or  to  have  submitted  to 
anything  that  might  be  offered  to  themi.  They 
felt  they  had  d»  power  against  the  comtnned  wealth 
of  the  eighty"  eight  firms  unless  th^  oonld  enlist 
a  krge  mass  of  their  workmen — ^not  exactly  those 
who  were  en^loyed  by  the  firms,  hut  those  who 
wo«dd  be  likely  to  accept  work  should  any  vacaacy 
arise  in  them.  If  they  could  not  interest  and  bring 
large  masses  of  workmen  to*  staaad  shoulder  to 
shoolder,  and  to  make  the  discussion  a  fair  one 
between  capital  on  the  one  hand  and  labour  on 
the  other,  Uiere  would  have  been  an  end  of  it, 
and  therefore  what  he  submitted  to  tlie  jury 
was  that  they  had  a  right  to  strike  and  to 
go  to  other  persons  in  like    situations  to  them- 


selves^  and  point  out  to  them  a  course  in  order 
that  they  might  take  a  similar  view  of  it.  That 
which  Mr.  Druitt  and  his  fellow- workmen  did,  then, 
at  the  Alhambra  was  perfectly  correct.  The  picket 
system  after  all  was  not  so  alarming  as  had  been 
described,  and  the  learned  gentleman  asked  the  jury 
to  discriminate  between  the  evidence  that  had  be€» 
loosely  given  by  policemen  who  had  been  engaged 
by  the  prosecution,  by  an  auctioneer,  and  others, 
who  had  striven  to  show  that  there  had  been  an 
excess  of  the  law  in  respect  of  it.  If  the  workmen 
had  a  right  to  strike,  and  to  influence  other  people 
to  come  to  their  terms,  the  def  ts.  could  not  be  guilty 
of  the  charge  alleged  to  them.  How  were  they  to 
find  out  who  the  workmen  were  and  where  they 
lived  unless  men  were  engaged  to  do  so,  by  follow- 
ing them  and  going  to  their  homes  ?  The  men  had 
a  perfect  right  to  watch  the  workmen  and  to  follow 
them  home  for  the  purpose  of  ascertaining  where 
they  lived,  and  then  to  use  such  arguments  as  would 
be  likely  to  prevent  them  working  for  the  same 
employer  again.  It  was  all  very  well  to  say  that 
then*  conduct  had  been  the  means  of  frightening 
individuals,  but  where  was  one  that  had  been  so 
terrified  ?  Not  a  single  witness  had  been  produced 
to  show  the  terrorism  that  had  beeti  exercised  over 
them.  There  was  not  even  a  suggestion  of  loss  of 
custom.  After  all,  what  did  it  amount  to  ?  These 
persons,  being  ^desirous  of  bringing  their  employers 
to  a  discussion  on  their  grievances,  had  done  that 
which  they  had  a  perfect  right  to,  and  that  which 
was  within  the  bounds  of  the  law.  What  was  law 
for  one  elass  was  law  for  another,  and  if  the  work- 
men had  a  right  to  combine,  so  had  the  masters. 
The  masters  1^  exercised  their  right,  and  with  far 
greater  cruelty  than  anything  that  could  be  done 
by  the  workmen.  Thej  had  adopted  the  system  of 
tbe  '*  lock-out,*'  and  had  turned  upon  the  streets  the 
whole  of  their  workmen,  which  meant  the  reducbog 
by  starvation  of  hundreds  of  women  and  children, 
and  spreading  a  wide  wasting  calamity  over  the 
whole  of  the  trade.  The  masters  had  a  perfeetright 
to  reduce  the  number  of  their  workpeople,  and  the 
workmen  had  a  right  to  combine  to  make  the  most 
of  their  labour,  so  long  as  they  did  not  coerce  or 
intimidate  them.  If  they  only  endeavsoured  ta  bring 
their  fellow-workmen  to  their  views,  and  to  ^et.the 
masters  to  discuss  the  terms,  they  had.  a  perfect 
right  to  combine,  and  they  could  not  be  indicted 
for  conspiracy  unless  they  overstepped  the  weli- 
d^ned  bounds  of  the  law. 

Parrif^  Serjt.  and  Giffardy  Q.  C.  also  addliessed 
the  jury  for  the  several  def  ts. 

B&AJiwELL,  B.,  to  the  jury.— A  great  number  of 
irrelevant  topics  had  been  introduced  into  the  in- 
quiry in  wluch  they  were  engaged.  All  the  talk . 
they  had  heard  about  the  struggle  of  capital  against 
labour  was  quite  misplaced,  and  the  censure  passed . 
on  the  masters  in  respect  to  the  lock-out  was  ^- 
fecUy  idle.  The  men  had  a  perfect  right  to  strike, 
and  if  the  whole  body  of  the  men  struck  against  the 
masters,  why  should  not  the  whol»  body  of  masters 
strike  against  the  men  ?  The  jury  had  heard  a  good 
deal  about  the  power  of  the  State,  but  the  power  of 
the  State  was  no  more  brought  against  these  men 
than  it  was  used  in  their  favour.  The  question  was- 
whether  they  were  guilty  of  the  particular  offence 
with  which  they  were  charged.  The  jury  had  to 
consider — no  matter  whose  interests  might  be 
affected — whether  the  defts.  had  done  that  which 
was  illegaL  He  would  address  a  few  general  obser- 
vations to  them,  some  of  which  might  appear  to  be 
truisms.  When  the  law  gave,  or  rather  acknow- 
ledged, a  right,  it  provided  a  punishment  or  a  remedy 
for  the  violation  of  that  right.  That  was  a  canlinal  - 
rule,  and  an  obvious  one.    The  old  expression  that 
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**  there  was  no  wrong  without  a  remedy  "  might  also 
lie  interpreted  to  mean  that  there  was  also  no  right 
without  a  remedy.    Sometimes  the  remedy  was  by  a 
criminal  proceeding,  sometimes  by  a  civil  action,  some* 
times  by  both.  Having  made  those  general  remarks, 
■he  woiild  make  another,  which  was  also  familiar 
<to  all   Englishmen  —  namely,  that  there  was   no 
right  in  this  country  under  our  laws  so  sacred  as 
the  right  of  personal  liberty.    No  right  of  property 
or  capital,  about  which  there   had  been  so  much 
declamation,  was  so  sacred  or  so  carefully  guarded 
by  the  law  of  this  land  as  that  of  personal  liberty. 
They  were  quite  a^ure  of  the  pains  taken  by  the 
common  law,  by  the  writ,  as  it  was  called,  of  habeas 
oorpus^  and  supplemented  by  statute,  to  secure  to 
«very  man  his  personal  freedom— that  he  should  not 
l)e  put  in  prison  without  lawful  cause,  and  that  if 
he  was,  he  should  be  brought  before  a  competent 
magistrate  within  a  given  time  and  be  set  at  liberty 
or  undergo  punishment.    But  that  liberty  was  not 
liberty  of  the  body  only.    It  was  also  a  liberty  of 
the  mind  and  will;    and  the  liberty  of  a  man's 
mind  and  i^ill,  to  say  how  he  should  t^stow  himself 
and  his  means,  his  talents,  and  his  industry,  was  as 
much  a  subject  of  the  law's  protection  as  was  that 
of  his  body.    Generally  speaking,  the  way  in  which 
people  had  endeavoured  to  control  the  operation  of 
the  minds  of  men  was  by  putting  restraints  on -their 
bodies,  and  therefore  we  had  not  so  many  instances 
in  which  the  liberty  of  the  mind  was  vindicated  as 
<was  that  of  the  body.   Still,  if  any  set  of  men  agreed 
among  themselves  to  coerce  that  liberty  of  mind  and 
tiiought  by  compulsion  and  restraint,  they  would  be 
•guilty  of  a  criminal  offence,  namely,  that  of  con- 
spiring against  the  liberty  of  mind  and  freedom  of 
'Will  of  those   towards  whom  they  so  conducted 
themselves.    He  was  referring  to  coercion  or  com- 
Ttulsion — something  that  was  unpleasant  and  annoy- 
mg  to  the  mind  operated  upon ;  and  he  laid  it  down 
as  clear  and  undoubtetl  law  that  if  two  or  more 
persons  agreed  that  they  would  by  such  means 
co-operate  together  against  that  liberty  thev  would 
be  guilty  of  an  indictable  offence.    The  public  had 
an  interest  in  the  way  in  which  a  man  disposed  of 
liis  industry  and  his  capital ;  and  if  two  or  more 
pertons  conspired  by  threats,  intimidation,  or  moles- 
tation to  deter  or  influence  him  in  the  way  in  which 
•be  should  employ  his  industrv,  his  talents,  or  his 
<»pital,  Uiey  would  be  guilty  of  a  criminal  offence. 
That  was  the  common  law  of  the  land,  and  it  had 
been  in  his  opinion  re-enacted  by  an  Act  of  Parlia- 
ment, passed  in  the  6th  year  of  the  reign  of  George 
IV.,  which  provided  in  effect  that  any  person  who 
should  by  threats,  intimidation,  molestation,  or  any 
•other  way  obstruct,  force,  or  endeavour  to  force  any 
journeyman  to  depart  from  his  hiring,  or  prevent 
any  journeyman  horn  hiring,  should  be  guilty  of 
an  offence.    That  Act  was  passed  forty-one  years 
ago,  and  by  a  statute  of  1859  it  was  enacted  that  no 
workman  merely  by  reason  of   his  endeavouring 
peaceably  and  in  a  reasonable  manner  and  without 
threat  or  intimidation,  direct  or  indirect,  to  persuade 
others  from  working  or  ceasing  to  work  should  be 
guilty  of   an    offence  under  the   former  Act   of 
Parliament.    In  other  words,  the  second  Act  said 
that  should  not  be  so  if  they  did  what  they  did  in 
a  reasonable  and  peaceful  manner  for  the  purposes 
of  persuasion.    Now,  the  defts.  were  indicted  for 
•conspiring  together  to  do  that  which  was  in  oppo- 
•sition  to  the  law  and  the  statutes  he  had  described. 
At    the    outset,   he   could    not   help   remarking 
that  the   learned  and   eminent    counsel  who   had 
addressed  the  jury  for  the  defts.  had  aU  said  that 
they  did  not  deny  that  their  clients  Druitt,  Adam- 
son,  and  Lawrence  had  agreed  that  there  should  be 
jpickets.    He  was  of  opinion  that  if  picketing  could 
be  done  in  a  way  which  excited  no  reasonable  alarm, 
<or  did  not  coerce  or  annoy  those  who  were  the  sub- 


jects of  it,  it  would  be  no  offence  ia  law.  It  was 
perfectly  lawful  to  endeavour  to  persuade  persona 
who  had  not  hitherto  acted  with  them  to  do  so,  pro- 
vided that  persuasion  did  not  take  the  shape  of  com- 
pulsion or  coercion.  What  was  the  object  of  tliia 
picketing  ?  Was  it  that  the  names  and  addreases 
of  the  non-striking  workmen  might  be  found  out, 
with  the  view  to  their  being  addressed  by  reason- 
able argument  and  persuasion,  or  was  it  for  the 
purpose  of  coercion  and  intimidation  ?  Even  if  the 
jury  should  be  of  opinion  that  the  picket  did  nothing 
more  than  his  duty  as  a  picket,  and  if  that  duty  did 
not  extend  to  abusive  language  and  gestures  such  aa 
had  been  described,  still,  if  that  was  calculated  to 
have  a  deterring  effect  on  the  minds  of  ordinaiy 
persons,  by  exposing  them -to  have  theur  motions 
watched,  and  to  encounter*  black  looks,  that  would 
not  be  permitted  by  the  law  of  the  land.  The  pro- 
babilities were  that  it  was  known  to  the  leading 
members  of  the  association  what  the  pickets  were 
doing.  It  was  in  evidence  that  Druitt  had  visited 
the  pickets  from  time  to  time.  It  would  be  very  strange 
indeed  if,  while  everybody  else  knew  what  tiiey  were 
doing,  those  who  set  the  pickets  to  work  should  be 
tlie  only  persons  who  did  not  know  what  th^'  were 
doing.  There  was  very  little  doubt  that  Adamson, 
Lawrence,  and  Druitt  had  authorised  by  means  of 
the  resolution  the  system  of  picketing.  If  the  jury 
were  satisfied  that  this  system,  though  not  carried 
beyond  watching  and  observation,  was  still  so 
serious  a  molestation  and  obstruction  as  to  have  an 
effect  upon  the  minds  of  the  workpeople,  then  they 
ought  to  find  these  three  men  guilty.  If  they 
thought  that  the  conduct  of  these  men  conduced  to 
this  effect,  and  that  they  knew  it,  then  also  they 
ought  to  find  them  guilty.  If,  upon  the  other  hand, 
the  jury  should  be  of  opinion  that  Adambon, 
Lawrence,  and  Druitt  did  not  know  what  the 
pickets  did,  or  that  what  the  pickets  did  was  not 
the  natural  consequence  of  men  placed  in  such  a 
situation,  then  they  ought  to  be  acquitted.  So 
much  with  regard  to  thiee  of  the  prisoners.  With 
reference  to  the  other  five,  if  the  jury  believed  the 
evidence  of  Lambert,  then  these  Hre  ought  to  be 
found  guilty.  It  was  said  that  the  whole  of  the 
prisoners  in  acting  as  they  had  acted  supposed 
themselves  to  be  doing  what  was  right.  That 
might  be  so,  but  even  supposing  it  to  be  true,  they 
were  still  subject  to  the  law. 

The  jury  found  Adamson,  Lawrence,  and  Druitt 
6rttt%,  witii  a  recommendation  to  mercy,  and  Ac- 
quitted the  rest. 

Thxaraday,  Aug,  22,  1867. 

BbQ  V,  BaILBT  and  0THXB8. 

On  the  following  day  the  deft,  and  twelve  others 
were  tried  for  a  similar  offence.  The  facts  proved 
and  the  questions  raised  were  almost  identicsl 

Braitwbll,  B.  to  the  jury  repeated  much  that  is 
reported  above.  The  public  weal,  he  said,  was  con- 
cerned in  vindicating  the  freedom  with  which  a  man 
should  use  his  capital  or  his  industry.  Both  masters 
and  men  had  a  right  to  combine— the  one  to  say 
they  would  not  employ  labour  in  a  particular  way 
or  on  certain  terms ;  the  other,  that  they  would  not 
work  under  a  certain  rate  of  wages.  He  laid  it 
down  without  hesitation  that  whenever  two  or  more 
agreed  that  they  would  by  molestation,  annoyance, 
threats,  intimidation,  or  any  other  manner  of  coer- 
cion— not  of  persuasioU,  mind — ^influence  the  minds, 
wishes,  and  wills  of  others  as  to  the  modes  in  which 
they  should  t)r  should  not  bestow  their  labour,  the 
persons  who  so.  acted  were  guilty  of  a  criminal 
offence,  and  that  opinion  was  embodied  in  Acts  of 
Parliament.      Some  of  the  prlsoDers  might  wcU 
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feel  ashamed  for  the  defences  which  had  been  made 
for  them.  Thuewas  no  doubt  that  many  of  the 
picket  men  had  behaved  illegally.  It  was  quite 
clear  they  had  attempted  to  coerce  by  threats,  inti- 
midation, and  annoyance  persons  who  were  not 
willing  to  join  with  them,  lliere  was  no  donbt  that 
had  been  done,  and  done  daily.  Nothing  had  been 
d(me  by  the  leaders  of  the  movement  to  put  a 
stop  to  it.  It  was  impossible  to  suppose  they 
could  not  hare  known  it;  and  yet  it  had  been 
argued  before  the  jury  that  they  were  entirely 
innocent,  that  they  did  not  mean  it,  and  that  it  was 
going  beyond  the  instructions  given  to  the  pickets. 
Even  if  such  a  defence  were  a  good  one,  if  he  had 
been  one  of  the  def  ts.  he  should  have  blushed  to 
hear  it,  for  if  they  knew  those  pickets  were  con* 
ducting  themselves  in  the  manner  described  by  the 
witnesses  they  ought  undoubtedly  to  have  stopped 
it  The  jury  had  been  reminded  that  he  had  told  a 
jury  on  the  previous  day  that  picketing  was  not 
necessarily  illegal.  He  held  to  that  opinion,  if  the 
picketing  was  done  in  such  a  way  as  not  to  cause 
molestation,  annoyance,  or  obstruction  to  anybody. 
But  was  that  the  kind  of  picketing  which  had  been 
in  practice  here  ?  The  jury  had  heard  it  admitted, 
or  scarcely  denied,  that  one  of  the  duties  of  a  picket 
was  to  follow  a  workman  home  with  a  view  to  seek 
an  opportunity  of  persuading  him.  That  was  oiie 
view  of  picketing.  It  was  difficult  to  say  it  was 
unlawful  for  A.  to  follow  B.  to  his  house.  A  person 
who  did  that  might,  under  certain  circumstances, 
be  properly  bound  to  keep  the  peace  towards 
another,  and  he  was  not  sure  that  it  might  not  be 
the  subject  of  a  criminal  proceeding.  But  no  man 
had  a  right  to  do  it,  and  if  it  was  done,  not  by  one 
person  against  another,  but  by  many  against  all  in 
a  particular  place,  he  had  not  the  least  hesitation  in 
saying  a  jury  might  find  that  to  be  molestation, 
obstruction,  and  annoyance.  There  was  no  doubt  as 
to  the  law.  The  agreement  of  two  or  more,  by 
molestation,  intimidation,  or  coercion,  to  influence 
others  as  to  the  way  in  which  they  should  bestow 
their  industry  or  labour  was  an  indictable  offence. 
What  was  meant  by  the  term  picketing?  If  it 
merely  meant  a  polite  request  to  another  that  he 
should  give  his  name  and  address  in  order  that  he 
might  be  communicated  with  on  the  matter  in  con 
troversy,  that  would  be  one  thing ;  but  if  it  meant 
that  he  should  be  followed  or  dragged  home  and 
catechised,  whether  he  would  or  not,  if  the  jury 
thought  that  was  molestation  or  annoyance,  then 
those  who  agreed  to  do  it  would  be  guilty  of  an 
offence. 

The  Jury  found  the  prisoners  Gmlty, 

BaAxwELL,  B.,  passing  sentence. — ^You  have  been 
found  guilty,  and  it  is  now  my  duty  to  pass  sen- 
tence upon  you,  or  to  say  what  shotild  be  done  in 
consequence  of  the  verdict  found  against  you.  Now, 
I  ask  you  in  all  kindness  to  listen  to  me — ^to  listen 
to  an  impartial  man-— one  who  is  neither  an  em- 
ploy^ of  laboor  nor  a  receiver  of  wages,  and  who 
is  unaware  of  anything  to  bias  his  judgment,  be- 
cause the  only  personal  interest  I  can  have  between 
you  and  your  masters  is  that  my  clothes  vdll  cost 
me  a  few  shillings  more  or  less,  which  I  do  not4x>n- 
aider  will  warp  my  judgment.  I  am  satisfied  you 
have  broken  the  law.  I  said — and  I  abide  by  it — if 
you  could  perform  a  system  of  picketing  which 
neither  annoyed,  alarmed,  nor  intimidated,  there 
would  be  nothing  unlawful :  but  I  am  satisfied  yon 
cannot  perform  a  system  of  picketing  which  ^woiUd 
be  of  any  use  to  you  without  breaking  the  law.  To 
use  the  expression  of  one  of  your  own  learned 
counsel,  spoken  this  morning,  I  am  satisfied,  as  he 
said  you  are,  that  it  is  impossible  to  have  an 
effectual  system  of  picketing  without  being  guilty 


of  that  alarm,  and  intimidation,  and  obstruction, 
which  is  a  breach  of  the  law.  I  put  it  to  your  own 
good  judgments  whether  it  is  not  so,  when  vou 
remember  that  men  who  formerly  came  for  their 
work  have  been  deterred  from  doing  so,  and  their 
wives  and  children  have  been  obliged  to  come 
for  it.  Believe  me,  when  the  jury  found  that 
vcffdlct  against  you  the  day  before  yjecterday 
and  yesteniay,  they  found  a  true  verdict.  Now 
the  law  is  against  you,  and  I  am  satisfied,  and  I 
think  if  you  will  but  reflect  on  it  you  will  be  satis- 
fl«l,  that  reason  and  justice  are  against  you  also. 
What  right  can  you  have  to  put  a  coercion  on  any 
man  as  to  how  he  shall  employ  his  talents  and  his 
industry  ?  The  men,  or  some  men  at  Sheffield,  whom 
I  see  an  American  paper  calls  "  those  wretches,*' 
seemed  to  suppose  mey  had  some  right,  in  which 
the  law  ought  to  assist  them,  to  put  a  compulsion 
on  others  of  their  own  trade  to  join  their  union ; 
and  I  am  afraid  there  may  be  some  such  notion 
lurking  in  some  of  your  minds;  because,  without 
saying  you  would  proceed  to  the  fearful  extremities 
proceeded  to  there,  I  find  you  use  this  expression, 
"  dishonourable  workmen  and  dishonourable  masters  '* 
— ^meaning  those  who  will  not  agree  with  you.  Now, 
I  put  it  to  your  own  judgments  to  reflect  what  right 
you  have  to  call  on  any  man  to  throw  his  labour 
into  a  conutton  stock  with  your  own,  because  he 
happens  to  be  in  Uie  same  trade.  You  have  no 
more  right  to  call  on  him  to  do  that  than  you  have 
to  call  on  him  to  throw  what  property  he  has  into 
some  common  stock.  Depend  upon  it  is  wrong. 
If  any  reason  can  be  given  for  it,  it  must  come  from 
those  who  assert  it,  not  those  who  deny  it.  But 
you  must  be  wrong  in  thinking  it  is  a  desirable 
state  of  things.  If  all  the  journeymen  tailors  ought 
to  combine  together,  so  ought  all  journeymen 
shoemakers  and  hatters,  and  all  agricultural 
labourers,  and  in  fact  every  class  and  description ; 
and  so  ought,  by  a  parity  of  reasoning,  all  masters 
and  all  ower  persons  who  had  got  some  common 
bond  of  union  among  them.  And  what  would  be 
the  consequences  of  that?  Would  it  be  for  the 
benefit  of  society  at  large  it  should  be  so  ?  You 
cannot  think  so.  The  only  way  it  would  be  for  the 
benefit  of  society  at  large  would  be  if  the  object  of 
the  common  desire  of  what  is  called  wealth  was 
thereby  increased  by  such  an  arrangement  as  that. 
But  would  it  be  ?  Certainly  not.  Because  every- 
body knows  that  the  total  aggregate  happiness  of 
mankind  is  increased  by  every  man  being  left  to  the 
unbiaied,  unfettered  determination  of  his  own  will 
and  judgment  as  to  how  he  will  employ  his  industry 
and  other  means  of  getting  on  in  the  world.  You 
must  know  it.  I  cannot  help  saying  it  is  aiemarkable 
thing — ^pray  attend  to  this,  it  is  said  in  all  kindness — 
now  for  more  than  forty  years  the  best  men  of  this 
country,  the  men  whom  you  admire  most,  have  been 
engaged  in  removing  restraints  from  trade,  com- 
merce, industry,  and  labour.  There  is  now  no  mono- 
poly in  this  land.  There  is  no  class  legislation. 
Tbere  is  no  law  which  gives  one  set  of  men  an 
advantage  for  their  own  particular  benefit.  Now, 
that  you  know  as  well  as  I  do.  But,  strange  to  say, 
you  men  are  trying  to  legislate  among  yourselves  in 
a  contrary  direction ;  for  instead  of  furthering  that 
freedom  of  action  and  freedom  of  labour,  and 
freedom  of  capital  which  the  law  has  endeavoured 
to  assure,  you  are  endeavouring  to  put  restraints 
upon  them  and  create  a  set  of  corporate  guilds  which 
were  very  useful  in  times  gone  by  I  dare  say,  but 
which  are  now  otherwise  in  these  enlightened  times. 
I  besecMch  you  to  think  of  what  I  am  saying  to  you. 
Is  it  not  a  strange  thing  you  should  be  going 
counter  to  the  legislation  and  policy  of  men 
whom  you  most  admire,  of  all  the  statesmen  we 
have  had  in  this  country  of  ours  ?  Believe  me,  if 
men  are  not  allowed  to  make  laws  of  this  descrip- 


474 


ICACSSTBATES'  CASES. 


Cen.  Crim.  Ct.] 


OWBir.  V.  liBACU. 


[Comrrr  Ct: 


tion  they  will  not  be  allowed  to  break  the  law  for 
their  own  benefit  which  they  would  not  be  allowed 
to  make.  Now  take  my  word  for  that ;  and  wheni 
I  say  mine  I  do  not  ask  you  to  pat  any  value  on  it, 
but  I  am  speaking  not  my  opinions  oidy.  I  appeal 
to  your  own  consciences  if  I  am  not  speaking  the 
opinions  of  ererybody  who  has  reflected  on  the  sab- 
ject.  Look  at  your  own  friends,  they  who  speak 
most  highly  of  you  and  are  anxious  for  the  welfare 
of  the  working  classes.  Is  there  a  man  among 
tiiem  who  can  be  found  to  support  the  practices 
that  hare  been  condemned  by  the  rerdict  of  these 
jnries?  Yea  know  there  is  not.  Hiere  is  not  a 
man,  not  a  thinker,  not  a  writer  or  a  man  of  emi- 
nence or  distinction  who  can  be  fomid  to  justify 
you  in  what  you  have  done.  I  beseech  yon  to  do 
it  no  more.  Bo  not  attach  any  particular  value  to 
my  words  except  yon  take  them  to  be  repivsentative 
words.  I  have  had  the  advantage  of  consulting 
the  learned  Recorder  and  the  excellent  alderman 
(Mr.  Lusk)  who  sits  by  my  side,  and  ^e  conclusion 
we  have  come  to  is  this.  You  have  done  wrong. 
You  have  broken  the  law.  You  have  done  that 
which  I  think  as  fair  men  you  ought  not  to  have 
done;  but  any  man  may  do  an  unfair  thing  and 
may  take  an  erroneous  view  of  what  is  right 
and  just.  I  beliere  —  we  are  all  wiUing  to 
believe — that  is  what  you  have  done,  and  al<« 
though  ignorance  of  the  law  is  no  excuse  for 
any  man,  it  is  a  reason  why  the  puniskmenit  passed 
upon  him  for  what  he  has  done  in  that  ignorance 
should  be  light — in  some  cases  at  all  events ;  and  I 
think  the  right  way  of  dealing  with  you — ^with  one 
exception,  that  of  Knox — ^the  right  way  of  dealing 
with  you,  especially  after  what  I  have  heard  from 
yon  learned  counsel  to-day,  is  to  pass  no  sentence 
upon  you  ;  but  to  take  your  words,  your  own  judg- 
ments upon  the  matter,  that  you  know  what  you 
have  done  cannot  be  done  witiiout  a  breach  of  the 
law — to  take  your  words  fov  it  that  you  will  not 
lepeat  it,  and  let  you  go  out  oa  your  own  recog- 
nisances to  appear  and  receive  jodspoaent  when  you 
STO  called  on  for  that  purpose.  As  to  Knox,  I  tl&nk 
I  should  do  wrong  if  I  did  set  vfmpatfaise  with  that 
reprobation  of  his  conduct  which  luis  iUlen  evm 
from  his  own  learned  coioneri.  I  sentence  Um  to 
three  months'  imprisonment,  aad  I  trost  he  will 
have,  in  addition  to  it,  a  lively  i«fleelion  oi  the 
stinging  repreaches  ha  heard  feon  those  who 
appeal^  for  him.  So  much  for  ^ose  now  in  the 
dock  b^re  me.  Hiat  leaves  the  case  of  Whehm 
unprovided  for.  The  mes  who  stand  these  at 
present  may  goy  and  I  trust  with  the  IceUag  and 
recollection  tiukt  what  I  have  said  to  them  hai 
with  the  very  kindest  and  beat  disposiAion. 


COUNTY    OOtTET. 


The  sixteen  defts.,  Knox  excepted,  then  entered 
into  reoognisaaoes  each  la  tho  sum  of  l&dL  to  appsar 
«nd  receive  judgment  for  the  olfenoet  of  which  they 
stood  convieted  if  ealled  upon,  and  in  the  meaotine 
to  be  erf  good  behaviour  towwdsall  Her  Hajes^s 
subjects.    Thereupon  they  wore  diseharged. 

WhdaDy  convieted  of  an  mmakt^  thsee  mooths' 
imprisonment  with  haxd  labour. 


LIVERPOOL. 

(Before  Mr.  Serjeant  Whbblbr,  LL.D.,  Judge.) 

Owen  v.  Leach. 
Question  as  to  renting  Pewt  in  a  Pttrochied  ChapiL 

This  case  was  heard  op  the  3rd  April.  The  plt^ 
John  Owen,  claimed  from  Margery  Leach  a  sum  of 
14«.  for  pew  rent  in  the  parochial  chapel  of  Kirby. 

The  pit.  conducted  his  own  case. 
HvU  (solicitor)  for  the  deft. 

The  following  is  the  judgment : 

His  HoKomu-^This  actiou  was  brought  to  recover 
the  sum  of  14«.,  being  two  years'  rent  of  a  pew  in 
Kirby  Chapel^  in  the  parish  of  Walton.    Tho  pit., 
formerly  a  residert  at  Kirby,   but  who  has  not 
resided  there  for  the  last  twenty  years,  proved  that 
the  deft,  had  occupied   the  pew  in  questum  for 
thirty  years ;  that  during  the  whole  of  that  term 
she  had  paid  pew  rent  at  the  rate  of  j<.  a  year,  iat 
the  first  portion  of  the  term  to  the  plt.'s  grand- 
father ;  for  the  second  portion,  since  the  death  of 
his  grandfather^  to  the  plt.'s  mother ;  and  for  the 
residue  of  the  term  since  the  moth^ 's  deaths  noiieteeB 
years  ago,  to  the  pit.  himself.    This  state  of  tilings 
continaed  until  the  present  claim  arose,  when  on 
the  pit.   applying  for   the   money   the   deft,  re- 
fused to  pay,   stating  that  she   had  been  advised 
so  to  do  by  the  clergyman  of  the  ehapelry,  the  Rev. 
Robert  Henry  Gray,  M.  A.    This  was  the  case  on 
the  part  of  the  phuntiff,  and  no  documentary  evi- 
dence was  produced  to  show  title  to  the  pew,  or  hov 
the  title  arose;  nor  was  any  Act  of  Parliament 
referred  to  or  suggested  creatiag  or  recognisiag  any 
right  to  pew-rents  in  the  chapeL    The  deft's  case 
was,  that  Kirby  is  a  parochial  chapel,  and  therefore 
msb^t  in  respect  of  pews  and  sittings  to  idft  the 
in^imts  of  a  parish  church.    In  proof  that  the 
cbapelry  is  pazoefaial,  Mr.  Gray,  the  perpetual  conte, 
produced  the  register  running  bade  for  two  h«s- 
df ed  years,  and  showing  that  baptisres,  maEriage^ 
and  bmriate  havo  taken  place  there  during  the  whole 
oi  that  period.    The  rev.  gentlenmn  alw>  peodaoed 
another  register  showing  the  style  and  title  of  tife 
church— there  stated  to  be  the' parochial  chi^cLsl 
Kiiby.    It  was  further  proved  that  the  cfaordLis 
repsired  at  the  common  charge  of  the  iahahitmiff, 
although  they  also  (as  is  not  unusual  undar  Khe 
circumstances)   pay   church-rate    to    the   mother 
church.     It  appeared  furtiier  that  Kh^  haa  its 
own  churchwardens  elected  in  vestry,  and  that  there 
are  botii  a  derk  aad  a  sexton.    Surpliee-fees,  niore- 
over,  are  payable  to  the  iacumbiMt  for  his  swn 
use,  and  thens  is  glebe  land  bdonging  to  him.    The 
present  fabric,  it  seems,  is  about  100  yean  old,  and 
is,  no  doubt,  in  substitcrtiott  of  tike  original  sme- 
ture.    There  are  three  gntteries^  which  hanro  bem 
erected  at  different  dates,  as  occasion  fiom  tisw  to 
time  demanded,  and,  as  mav  be  presumed,  by  virtre 
of  faculties  obtained  fior  the  purpose.    These  gal- 
leries carry  with  them  the  same  rights  aad  liabi- 
lities on  the  part  of  the  parson  aad  the  paridUoneft 
as  bdong^to  the  other  portions  of  ther  fabrie.    The 
facts  thus  proved  (m  the  part  of  the  deft^  dcsriy, 
as  it  seems  to  me,  estabUsh  his  pr^oMtion  HuA 
Kirby  is  a  parochiid  chapdry,  and  that  (being  so) 
it  stands  with  respect  to  the  interior  arrangemeDts 
and  tfie  seating  of  the  parishioners  in  the  same 
position  as  and  is  subject  to  all  the  inddents  of  a 
parish  dmrch;  in  fact,  that  it  is  in  the  eye  of 
the  law  part  and  pared   of   the   parish  cbsich. 
Now,    the   primary   question   is   whether,   under 
the   (^umstances,   there    can   legally  fsom  oat 
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of  the  church  such  an  impost  as  pew  rent, 
because,  if  there  cannot,  the  case  is  disposed  of, 
unless,  indeed,  the  payment  of  rent  by  the  deft., 
firstly  to  the  grandfather,  and  secondly  to  the 
mother  of  the  pit.,  and  lastly  to  the  pit. 
himself,  amdunt  to  an  admission  of  liability  by 
which  the  defendant  is  bound.  I  will  consider  the 
two  questions  in  their  order.  With  respect  to  the 
first,  it  will  be  necessary,  though  it  be  but  the  repe- 
tition of  what  may  be  termed  familiar  learning,  to 
glance  at  the  position  of  the  parson  and  the 
parishioners.  The  freehold  of  the  church  is  in  the 
parson,  whether  firstly,  of  the  belfry  tower,  or 
steeple ;  secondly,  of  the  chancel ;  thirdly,  of  the 
nave  or  body  of  the  church  and  the  gidleries  therein ; 
and  fourthly,  of  the  aisles.  The  repairs  of  the 
fabric  (except  of  the  chancel,  the  repair  of  which 
belongs  to  the  parson,  and  of  the  private  aisles,  the 
repair  of  which  falls  on  the  owners)  are  to  be  made 
at  the  common  charge  of  the  parish  or  chapclry,  and 
the  right  of  user  of  the  church  during  the  perform- 
ance of  any  of  the  services  is  in  the  parishioners. 
This  being  so,  the  law  gives  jurisdiction  to  the 
ordinaipr  to  regulate  the  use  by  appropriating  in  his 
discretion  the  pews  and  sittings  in  nave,  chancel 
and  aisles  amongst  the  parishioners.  "  The  church," 
says  Lord  Coke,  **is  a  place  dedicated  and  con* 
secrated  to  the  service  of  Grod,  and  is  common  to 
all  the  inhabitants.  It  therefore  belongs  to  the 
bi^op  to  order  it  in  such  a  manner  as  that  the  ser- 
vice of  God  may  best  be  celebrated,  and  there  be  no 
contention  in  the  church.**  But  the  jurisdiction  of 
the  ordinary  is  committed,  in  the  first  instance,  to 
the  churchwardens,  the  exercise  of  whose  judgment 
and  discretion  is  subject  to  be  questioned  and  cor- 
rected, if  need  be,  by  the  superior  authority  of 
the  bishop  as  ordinary.  The  actual  exercise  of  the 
office  of  churchwarden  in  relation  to  pews  and  seats 
(9AJB  Sir  John  Nicholl)  is  too  frequently  interfered 
MFith  by  faculties  appropriating  certain  pews  to 
certain  individuals  in  different  forms,  and  with 
different  limitations,  and  by  the  prescriptive  rights 
to  pews  of  which  these  faculties  have  been  the 
occasion.  These  exceptional  rights  may  consist  of 
private  aisles  or  pews  erected  and  immemorially 
repaired  by  the  owner  of  the  estate,  to  the  owner- 
ship of  which  they  are  annexed,  or  may  relate  to 
private  pews  and  faculty  seats  in  the  nave  or  chancel 
or  public  aisles,  and  either  appertain  to  the  occu- 
pancy of  a  particular  house  m  the  parish,  and  in 
that  case  pass  with  the  occupancy,  or  else  attach  to 
individuals  being  inhabitants,  and  cease  with  sxu^h 
iidiaMtancy,  or  when  the  personal  use  ceases,  but 
subject  to  these  rights,  and  subject  also  to  the  right 
of  the  rector  to  the  chief  seat  in  the  chancel.  All 
the  pews  in  the  church  are  by  the  general  law  and 
of  common  right,  says  Sir  John  Nicholl,  the  common 
property  of  the  parish ;  they  are  for  the  use  in  com- 
mon of  the  parishioners,  who  are  all  entitled  to  be 
seated  orderly  and  conveniently,  so  as  best  to 
provide  for  the  accommodation  of  all.  *^  The  parish- 
ioners, indeed,"  adds  Sir  John,  '<  have  a  claim  to  be 
seated  according  to  their  rank  and  station,  but  the 
churchwardens  are  not,  in  providing  for  tins,  to 
overlook  the  claims  of  all  the  parishioners  to  be 
seated  if  seats  can  be  afforded  them."  Pews,  there- 
fore, though  they  are  not  appropriated  m  the  sense 
of  becoming  the  property  of  a  particular  parishioner, 
are  appropriated  to  this  extent,  that  having  been  set 
apart  by  the  churchwardens  to  his  use  for  the  occu- 
pation of  himself  and  family,  he  cannot  under 
ordinary  circumstances  be  disturbed  by  the  churdi^ 
wardens,  and  certainly  not  by  anybody  else.  But 
this  right  of  occupation  of  a  particular  pew,  or 
sitting  appropriated  by  the  churchwardens  as  the 
officers  of  the  ordinary  is  a  personal  right  dependent 
upon  continued  inhabitancy  and  continued  user,  and 
ceases  when  either  the  one  or  the  other  ceases,  and 


when  it  ceases  the  right  of  appropriation  reverts  to 
the  ordinary.    Moreover,  in  certain  contingenoies,  if 
the  circumstances  of  the  parish  require  it,  there  may 
be  an  altered  appropriation  of  the  pews  and  sittings 
by  the  ordinary ;  but  this  power  is  very  rarely  exer- 
cised, and  of  course  with  great  care  and  caution. 
It  follows  from  what  I  have  said  that  pews  and 
sittings,  whether  appropriated   by  faculty  or  pre- 
scription, which  supposes  a  faculty,  or  set  apart  by 
the  churchwardens  as  the  officers  of  the  oidioary, 
can  neither  be  let  nor  sold,  nor  disposed  of  by  will, 
though,  as  I  have  said,  in  the  case  of  pews  annexed 
to  the  occupation  of  a  particular  house,  they  may 
pass  with  the  house.    And  if  (says  Prideaux  in  his 
learned  work  on  the  duty  of  churchwardens)  they 
foster  and  abet   the   illegal  practice   of   buying, 
selling,  and  letting  pews,  instead  of  preventing  and 
extirpating  it,    as   they  are  bound  to  do  by  the 
solemn  obligation  to  maintain  the  ecclesiastical  law 
which  they  contract  on  t^ir  institution  into  office, 
they  will  subject  themselves  to  legal  proceedings. 
Of  course,  however,  Parliament,  whose  power  is 
supreme,  can  authorise  the  letting  of  pews  and  seats, 
and  the  reservation  of  rent  for  their  use  and  occu- 
pation.   And  this  has  been  done  under  the  Church 
Building  Acts  with  respect  to  churches  built  subse- 
quently to  the  year  1^18  under  the  provisions  of  the 
different  Acts  of  Parliament  passed  for  that  purpose. 
And  in  certain  cases  the  Ecclesiastical  Commis- 
sioners may  now,  under  the  authority  of  the  Act 
19  &  20  Vict.  c.  104,   ss.  5  &  6,  with  reference  to 
churches  made  into  district  churches  since  the  passing 
of  that  Act, '  authorise  the  charging  and  levying 
of  pew  rents,  but  in  these  last-mentioned  cases  one 
hall  of  the  entire  number  of  pews  in  the  church  is 
to  be  free.    And  further,  in  some  perish  chnrchee 
portions  of  the  interior  have  been  appropriated  by 
statute  to  the  rector,  who  has  a  right  to  let  the  pews 
in  those  portions,  and  to  demand  and  recover  rents. 
This  is  the  state  of  things  in  the  parish  of  Liverpool. 
In  like  manner  ground-rents  are  sometimes  reserved 
under  special  Parliamentary  powers  for  the  purpose. 
There  are  also    proprietory  or   dividend-yielding 
chapels,  and  diapels  in  connection  with  charitable 
institutions,  built  in  like  manner  under  PaiMa- 
mentary  authority,  of  which  I  say  nothing,  because 
they  clearly  form  no  part  of  what  may  be  termed  tfae 
church  system,  in  the  sense  in  which  I  am  consider- 
ing it.    On  the  whole,  then,  I  am  of  ojnnion  that  in 
the  case  before  me  there  are  not,  and  cannoil  be  in 
point  of  law,  pew  rents.    Such  rents  in  chufdMs 
are  the  creatures  of  statute,  without  t^e  aid  of 
which  they  can  have  no  existence,  and  in  coiiliecfeion 
with  Kirby,  admittedly  there  is  no  such  stalute. 
The  only  other  ground  on  which  the  pit.  relies  is 
the  alleged  admission  of  right  by  the  continued 
payment  by  the  deft,  of  rent  for  the  long  period 
of  thirty  years.    The  answer  to  that  contention  is, 
that  the  payment  of  rent  in  this  case  is  based  upon 
no  legal  foundation.    Parties  have  paid  it  in  their 
own  wrong,  and  it  is  their  own  fault  if  tkey  pay  any 
more.    Such  was  the  language  of  Sir  John  NichoU» 
in  the  case  of  Wyllie  v.  Mott  and  French,  1  Hagg.  29, 
and  tiuit  language  is  strictly  applicable  to  tlvs  pre- 
sent case.    On  both  grounds,  therefore,  the  case  of 
the  pit.  fails,  and  the  deft,  is  entitled  to  a  verdict. 

£?«//.— After  the  very  luminous  judgment  which 
your  Honour  has  ^delivered,  perhaps  you  will  allow 
me  to  correct  a  little  error  which  you  have  repeated 
from  the  evidence  of  the  pit.  He  says  that  the 
deft,  went  to  Mr.  Gray,  and  that  he  advised  her  not 
to  pay.  Now,  that  advice  ought  to  be  attributed  to 
me.  I  am  a  parishioner  of  Eirby,  and  have  taken 
upon  myself  to  investigate  this  question  of  pew 
rents,  and  it  was  I  who  advised  the  deft,  not  to 
pay,  and  not  Mr.  Gray.  Mr.  Gray  declined  to 
interfere. 
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Hi8  HoKomL^I  haye  no  doubt  the  gentlemen  of 
the  presfl  who  are  here,  will  give  you  the  credit  of 
being  the  means  of  putting  an  end  to  the  practice 
out  of  which  this  action  has  arisen. 

HulL — ^I  do  not  wish  to  take  the  credit  upon  my- 
self, but  merely  to  remove  the  supposition  that  Mr. 
Gray  had  been  interfering  between  one  parishioner 
and  another. 

His  Hoxous. — The  pit.  is  not  a  parishioner. 

HulL— But  there  are  parishioners  who  take  these 
small  fees. 

His  HoirocB.— *I  do  not  consider  that  such  an 
interferenoe  would  reflect  upon  the  character  of  Mr. 
Gray,  but  that  he  would  simply  have  acted  in  the 
discharge  of  his  duty. 

iE?ii/2L— Perhaps  your  Honour  will  allow  your 
judgment  to  be  published. 

His  HoKODK. — Certainly.  I  will  hand  it  to  the 
reporters. 


COTTBT  OF   aXJEEirS  BENCH. 

]<eport«d  by  T.  W.  8ACxi>Kn.*.  and  C.  W.  Lovkst,  Esqrs., 

Barrist«nNit-LRW. 

Tuesday,  July  9,  18C7. 

Vaughan  r.  De  Wykton. 

Manor — Trespass — Continuous  strips  of  land — JCvidente 

of  ownership. 

The  dbft,  was  the  lord  of  a  manor,  the  boundary  of  which 
was  the  medium  fUum  aquce  of  a  river.  Between  the 
river  and  a  freehold  close  of  the  pit.  lay  a  narrow  un- 
inchsed  stnp  of  land,  the  owner  Aip  of  which  was  the 
question  in  dispute.  At  the  trial  of  an  actum  of 
tremass  the  pit*  offered  evidence  that  the  owner  of  tne 
inJoture  adjoining  his  own  was  in  the  undisputed 
possession  of  a  similar  narrow  strip  of  land  between 
his  fence  and  the  river,  the  last-mentioned  piece  of  land 
being  contimtous  with  that  claimed  by  the  pit,  and 
within  the  same  manor : 

Seld,  that  the  evidence  was  properly  admitted. 

Trespass  to  try  the  right  to  a  narrow  slip  of  land 
lying  bietween  a  freehold  orchard  of  the  pit.  and  the 
nrer  Wye,  the  medium  Jilum  aqute  of  which  river 
formed  the  boundary  of  the  manor  of  which  the 
deft,  was  the  lord.  Flea,  not  guilty.  The  jury 
found  a  yerdict  for  the  pit. 

A  rule  was  obtained  for  a  new  trial  upon  the 
ground  of  the  improper  reception  of  evidence,  and 
also  that  the  verdict  was  against  evidence,  against 
which 

H.  James  showed  cause. 

GrovCj  Q.  C,  Bowen,  and  Hughes  in  support  of  the 
mle. 

The  facts  sufSiciently  appear  from  the  judgment. 

Blaokbubk,  J. — ^In  this  case,  which  was  tried 
before  my  brother  Keating,  the  question  was  as  to 
the  ownership  of  a  narrow  strip  of  land  lying  be- 
tween the  hedge  of  an  orchard  of  the  pit.  and  the 
river  Wye.  The  deft,  was  lord  of  the  manor,  which 
it  was  agreed  was  there  bounded  by  the  medium  filum 
aqum  of  the  Wye.  It  was  not  disputed  but  that  the 
orchard  was  a  freehold,  having  been,  probably,  ori- 
ginally an  encroachment  on  the  waste  of  the  manor ; 
and  it  appeared  that  at  tL«  earliest  period  to  which 
the  evidence  went,  about  sixty  years  ago,  the 
orchard  was  bounded  by  a  wood,  coming  either  down 
to,  or  nearly  to,  the  river  Wye ;  there  was  some 


controversy  which.  This  wood  was  occupied  by 
the  then  owner  of  the  freehold  orchard,  from  whoai 
the  pit  traces  title,  but  he  paid  an  acknowledgment 
for  it  to  the  lord  of  the  manor.  Above  the  wood 
lay  what  was  then  an  uninclosed  waste  coming 
down  to  the  river,  and  above  that  was  a  fann  be- 
longmg  to  the  lord  of  the  manor,  of  which  also  the 
plt.'s  predecessor  was  tenant.  The  tenancy  con- 
tinued till  1846,  and  during  that  interval  the  tenant 
inclosed  the  lower  part  of  the  common,  which  then 
became  pari  of  his  holding  under  the  lease,  and  was 
as  such  given  up  when  the  plt.'s  predecessor  in 
the  freehold  gave  up  the  farm.  The  narrow  strip  be- 
tween the  hedge  of  the  freehold  orchard  and  the  river 
was,  according  to  the  plt.*s  case,  part  of  his  freehold, 
which  he  said  came  down  to  the  river,  and  was  merely 
left  outside  the  fence,  because  it  was  convenient  to 
leave  the  hedge  out  of  the  reach  of  the  winter 
floods ;  and  in  forming  an  opinion  as  to  the  weight 
to  be  attached  to  the  suggestion  the  view  which  the 
jury  had  taken  would  be  of  much  assistance  to  them« 
According  to  the  deft.'s  case  the  ancient  indosure 
never  came  down  to  the  river,  and  the  narrow  strip 
remained  part  of  the  lord's  waste,  and  was  part  of 
what  had  been  inclosed  by  his  tenant.  Evidence  of 
acts  of  ownership  was  given  on  both  sides. '  One 
piece  of  evidence  offered  by  the  pit.  was  to  prove 
that  the  occupier  of  the  indosure  next  below  the 
orchaitl  occupied  as  his  own  a  small  narrow  strip 
between  the  fence  of  his  indosure  and  the  river. 
The  reception  of  this  evidence  was  objected  to,  but 
it  being  admitted  that  the  strip  and  the  locus  in  quo 
were  continuous,  and  within  the  same  manor,  my 
brother  Keating  received  it.  And  we  think  he  was 
right  in  doing  so,  for  the  two  strips  formed  in  effect 
one  indosure,  and  evidence  of  ownership  in  one  part 
of  it  would  be  evidence  of  ownership  in  the  whole. 
If  the  deft,  had  offered  evidence  of  owntrship  of 
the  strip  below  the  .locus  in  quo  it  must  have  been 
recdved,  and  then  the  pit.  might  have  rebutted  it ; 
and  we  see  no  objection  to  his  doing  so  in  the  first 
instance.  The  fact  that  the  lower  part  of  the  doae 
belonffed  to  a  third  person  was  certainly  no  evidence 
that  Uie  upper  part  belonged  to  the  pit.,  but  it  was 
evidence  to  prove  that  the  deft,  was  not  the  owner 
of  the  whole,  and  so  far  rebutted  the  inference  that 
might  otherwise  have  been  drawn  in  favour  of 
the  deft,  from  the  fact  that  there  was  a  continuons 
narrow  strip  along  tliat  river  between  it  and  the  old 
indosure.  We  tUnk,  therefore,  that  it  was  admis- 
sible, though  of  very  little  weight,  and  consequently 
the  xoile  which  has  been  obtained  on  the  ground  of 
the  improper  reception  of  evidence  must  be  dis- 
charged. 

The  rule  has  also  been  obtained  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 
We  took  time  to  consider,  that  we  might  have  an 
opportunity  to  reperuse  the  notes  and  to  consult 
my  brother  Keating,  before  whom  the  cause  was 
tried,  if  there  was  evidence  on  which  the  verdict 
for  the  pit  might  properly  be  given,  and  my  brother 
Keating  does  not  think  the  verdict  wrong ;  but  be 
would  have  been  better  satisfied  with  a  verdict  for 
the  deft.,  whidi  is  certainly  the  verdict  which  he 
would  himself  have  found.  In  any  case  which  did 
not  bind  the  inheritance,  we  should  not  under  such 
circumstances  grant  a  new  trial ;  but,  as  this  verdict 
would  bind  the  inheritance,  we  think  it  may  be  fit 
to  permit  the  opinion  of  another  jury  to  be  taken, 
but  only  on  the  terms  that  the  deft,  pay  the  pit's 
costs  as  between  attorney  and  client.  The  deft, 
must  signify  his  election  to  accept  a  rule  on  these 
terms  within  ten  days.  If  he  does  not  signify  his 
dection  the  rule  must  be  discharged,  the  pit.  to  be 
at  Uberty  to  sign  judgment,  and  make  such  use  of 
it  as  evidence  against  the  deft,  in  the  litigation  now 

I  pending  between  them  as  he  may  be  advised. 
Buk  absolute  on  terms  slated. 
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COXTBT  07  OOKMON  PLEAB. 

Beportad  by  W.  Gbahax  and  M.  W.  MoKsllai:,  £«qrs., 

JSarrlfttcn-at-Law. 

Thursday,  June  27,  18G7. 

Ladt  Holland  (app.)  v.  Thb  Vbst&y  of  Kbn- 

8IMOT0X  (reaps.) 

Metropolis  Local  Management  Act  18i>5, 18  j- 19  VicL 
c.  120,  «.  250—"  Owner"— BitikUng agreement'-Cost 
of  paving  road  adjoining  iqucwe — 25  j*  2G  Fic^  c. 
102,  5.  77. 

Itodjf  ff.,  being  the  owner  in  fee  of  certain  fandin  Ken^ 
gington^  entered  into  an  agreement  with  a  builder  bg 
which  he  agreed  to  build  certain  hovaes  on  tlie  landf 
and  to  lay  out  and  keep  vp  an  ornamental  square  for 
the  private  ueeofthe  occupiers  of  the  houses.  By  the 
terms  of  the  agreement  a  lease  was  to  be  granted  to  the 
builder  of  each  house  on  its  completion^  and  a  lease  of 
the  square  with  the  last  hoHse^  but  there  was  a  pro* 
visa  thai  the  builder  should  take  no  interest  in  any 
house  or  land  till  a  lease  of  it  was  granted,  Tne 
builder  laid  out  the  square^  and  built  a  portion  of  the 
houses,  of  which  he  received  leases,  together  with  grants 
to  the  occupiers  of  the  houses  of  rights  of  walking  in 
tlte  square ;  and  Lady  H,  qfterwards  sold  the  revet* 
sions  of  the  houses  then  completed,  The  resps,  having 
jfaved  a  road  adjoining  the  square : 

Heldy  that  Lady  U,  was  the  owner  of  the  square  within 
the  meaning  of  the  18  j*  19  Vict,  c.  120,  s,  250,  by 
which  the  **  owner**  is  defined  to  be  the  person  for  tne 
time  being  receiving  the  rackrents,  or  who  would 
receive  the  same  if  the  hind  were  let  at  a  rackrent, 
and  that  she  was  therefore  liable  under  the  25  j*  26 
Vict,  c.  102,  5.  77,  to  contribute  towards  the  cost  of 
paving  the  road  adjoining  the  square. 

This  was  a  case  stated  by  a  metropolitan  police 
magistrate  pursuant  to  the  20  &  21  Vict.  c.  48. 

Tlie  case  set  oat  the  facts  at  considerable  length, 
but  the  following  are  all  that  are  material  to  the 
decision.   • 

On  the  23rd  Jan.  R  Green,  the  resp.,  being  the 
Testiy  clerk  of  the  parish  of  St.  Mary  Abbott's^ 
Kensington,  made  complaint  that  the  app.  had 
refused  and  neglected  to  pay  107t  os,  charged  upon 
her  as  owner  of  certain  pleasure  gardens  between 
Addison-gardens,  north  and  south,  abutting  on 
Holland-?  illas-road,  in  respect  of  paring  works  in 
the  said  road.  The  parish  of  St  Mary  Abbott's  is 
one  of  the  parishes  mentioned  in  schedule  (A.)  of 
the  Metropolis  Local  Management  Act  1855.  By 
ss.  98,  105,  and  250  of  that  Act,  it  is  enacted  that 
the  Testry  shall,  if  they  think  fit,  pave  new  streets, 
and  that  the  owners  of  houses  in  the  street  shall  pay 
the  expenses,  and  that  the  word  *' owner"  shall 
mean  the  person  for  the  time  being  reoeiring  the 
rackrent  erf  the  lands  and  premises  in  connection 
with  which  the  said  word  is  used,  whether  on  his 
own  account,  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such 
land  or  premises  were  let  at  a  rackrent. 

By  25  &  26  Vict  c.  102,  s.  77,  it  is  enacted  that 
when  any  vestry  shall  have  paved,  or  be  about  to 
pave  any  new  street,  the  owners  of  the  land  bound- 
ing or  abutting  on  such  street,  shall  be  liable  to 
contribute  to  the  expenses  as  well  as  the  owners  of 
houses. 

The  late  Lord  Holland  was*  the  owner  in  fee  of 
the  Holland  Estate,  and  on  the  24th  Mait^  1857,  he 
entered  into  an  agreement  with  one  James  Hall. 

By  this  agreement  the  said  James  Hall  agreed, 
within  six  months  from  the  date  tiiereof,  to  fence 
and  inclose  the  several  plote  of  land  delineated  on 
the  plan,  and  to  build  sixty-one  houses  at  the  times 
therein  mentioned,  and  to  inclose,  plant,  and  lay 
out  with  trees,  shrubs,  grass,  and  gravel  walks,  as 


and  for  an  ornamental  square  or  garden,  for  the 

Erivate.use  of  the  inhabitants  generally  of  the 
ottses  which  should  abut  thereon  ;  such  square  or 
garden  to  be  called  Addison-gardens ;  and  to  keep 
at  all  times  the  said  square  in  good  and  omamentid 
order  and  condition  during  the  whole  of  the  term 
thereby  agreed  to  be  granted,  and  not  to  allow  the 
said  square  to  be  used  for  any  other  purpose  than 
as  aforesaid ;  the  whole  of  the  houses,  &c.,  and  the 
ornamental  square  to  be  completed  before  the  3 1st 
Dec.  1868.  And  the  said  Lord  Holland  agreed  that 
so  soon  as  the  said  James  Hall  should  have  erected 
and  covered  in  one  or  more  of  the  houses  he  would 
grant  a  separate  lease  of  each  one  of  such  houses 
for  the  term  of  ninety-nine  years  from  the  2oth  Dec. 
185G,  provided  that  all  the  stipulations  and  con- 
ditions on  the  part  of  the  said  James  HaU  should 
have  been  fulflUed  at  the  time  of  his  requiring  such 
lease;  and  provided  that  at  the  time  of  granting 
such  lease,  except  the  last  lease,  there  should  be  one 
house  undemised  as  a  security  for  the  subsequent 
performance  of  the  agreement.  And  it  was  further 
agreed  between  the  parties  that  in  the  lease  of  every 
messuage  abutting  on  the  ornamental  gardens  there 
should  be  a  covenant  that  the  occupier  should  con- 
tribute to  the  expense  of  keeping  up  the  gardens, 
such  contributions  to  be  recoverable  as  rent  in 
arrear.  And  the  sud  James  Hall  i^reed  that  he 
would,  until  the  whole  of  the  leases  should  have 
been  granted,  pay,  in  respect  of  the  whole  of  the 
plote  of  land  agreed  to  be  leased,  the  several  yevuiy 
rente  therein  mentioned,  commencing  at  a  pepper- 
corn for  the  first  two  years,  and  rising  to  250/.  alter 
all  the  leases  should  be  granted,  and  also  would 
previously  to  the  grant  of  the  lease  of  the  orna- 
mental square  or  garden,  and  the  house  with  which 
the  same  should  be  demised,  pay,  in  respect  of  the 
said  ornamental  garden,  300L  for  the  expense  of 
paving  the  footpaths  at  each  end  of  the  same. 

The  agreement  contained  a  proviso  for  re-entry 

for  breach  of  any  of  the  clauses  of  the  agreement, 

but  without  prejudice  to  any  separate  lease  actually 

granted.    It  was  lastly  agreed  as  follows : 

That  this  i^sTBement  aball  not,  nor  shall  anything  herein 
contained  operate  or  be  deemed  to  operate  as  an  aotual  or 

Sreeent  dexniee  of  the  said  premiaee,  nor  to  give  the  laid 
ames  Hall  any  legal  or  equitable  estate  or  interest  therein 
ontil  the  lease  or  leasee  hereby  provided  for  shall  be  actnally 
exeoated,  bat  that  he  shall  only  have  a  right  to  enter  on  the 
said  plots  ot  land  hereby  agreed  to  be  demiaed  for  the  porposa 
of  performing  this  agreements 

After  the  making  of  this  agreement  the  said 
James  Hall  proceed^  to  build  some  of  the  houses, 
leaving  an  interveninfp  space  for  the  pleasure- 
grounds,  and  the  road  in  question  was  afterwards 
made  by  him.  He  afterwards  laid  out  planted, 
and  indosed  the  said  pleasure-grounds.  Up  to  the 
present  time  only  twenty  of  the  houses  have  been 
built.  As  the  houses  were  built  separate  leases 
were  granted  of  each  house,  together  with  all  ways, 
easemente,  and  appurtenante  thereto  belonging, 
including  the  right  of  walking  in  the  public  square, 
called  Addison-gardens,  at  the  back  of  the  said 
house.  All  the  houses  are  similar  in  form,  and  by 
one  of  the  covenante  the  said  James  Hall  covenants 
that  he  will  pay  a  due  proportionate  part  of  all 
expenses  to  be  incurred  in  paving  all  public  squares, 
roads,  footpaths,  pavements,  and  other  easements 
which  should  be  used  in  common  with  the  owners 
and  occupiers  of  the  adjoining  ground  and  premises, 
and  also  a  proportionate  part  of  all  expenses  to  be 
incurred  in  supporting  and  upholding  the  public 
square  called  Addison-gardens. 

Lord  Holland  died  in  1859,  having  devised  in 
fee-simple  the  said  houses,  lands,  and  premises  to 
the  app. 

By  deed,  bearing  date  27th  June  1862,  the  app. 
granted  and  conveyed  the  houses  then  built  with 
all  rights,  members,  and  appurtenances,  and 


478 


MAGISTBATES*  CASES. 


C.  P.]  Ljldy  Holland  (app.)  v.  Tub  Vbsthy  of  Ksksinotoxt  (reaps*)  [C.  F. 


remainder  aad  reversion  yearly  and  other  rents, 
issues,  and  profits  thereof,  and  the  several  counter- 
parts of  the  several  leases,  and  all  the  estate,  right, 
title,  interest,  claim,  and  demand  whatsoever  of  the 
said  app.  into,  out  of,  or  upon  the  same,  to  G.  F. 
Bobinson  and  his  heirs,  but  subject  to  ihe  said 
leases. 

The  vestry  of  St.  Mary  Abbott's  have  recently 
deemed  it  necessary  or  expedient  that  the  said  new 
street,  called  Holland- villas-road,  which  adjoins  the 
eastern  side  of  the  said  pleasure-grounds,  and  upon 
which  the  pleasure-grounds  abut,  should  be  paved, 
and  demauded  from  the  app.  107/.  us.,  being  the 
estimated  expense  of  paving  the  same,  but  the  app. 
refused  to  pay  the  same. 

It  was  objected  at  the  hearing,  on  the  part  of  the 
app.,  that,  by  reason  of  the  said  leases  and  the  said 
conveyance,  the  app.  had  ceased  to  be,  and  was  not, 
the  owner  of  the  said  pleasure-grounds  within  the 
meaning  of  the  said  statutes  so  as  to  be  chargeable 
for  the  paving  of  the  said  road. 

The  magistrate  was  of  opinion  that  the  app.  was 
the  owner  of  the  said  pleasure-grounds  within  the 
meaning  of  the  said  statutes,  and  as  such  chargeable 
for  the  paving  aforesaid,  and  accordingly  made  an 
order  for  the  payment  of  107^  5&,  and  10^  lOs.  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  stated  the  app.  was  at 
the  time  of  the  making  of  the  said  complaint  the 
owner  of  the  said  pleasure-grounds  within  the  mean- 
ing of  the  said  statutes,  or  either  of  them,  so  as  to 
be  chargeable  for  or  in  respect  of  the  paving  of  the 
flaid  HoUuid-Tillas-road. 

Hayes,  Serjt.  (^Macnamora  with  him)  for  the  app. 
-—The  definition  of  owner  is  not  altered  by  the  25 
&  2G  Vict,  c  102,  and  the  question  really  turns  on 
the  construction  of  the  interpretation  clause  of  the 
original  Act,  18  &  19  Vict.  c.  120,  a.  250. 

MeUuih,  Q.  C.  {Raymond  with  him)  for  the  respei. — 
I  shall  contend  that  the  liouses  only  are  let,  and 
that  the  occupiers  have  an  easement  in  the  garden?, 
but  that  the  whole  estate  is  in  Lady  Holland. 

Bayes,  Serjt.— Lady  Holland  is  only  entitled  to  a 
ground-rent,  and  is  absolutely  excluded  from  the 
gardens.  It  cannot  be  said  that  she  receives  the 
rackrent.  By  the  agreement  the  garden  is  to  be 
for  the  "  private,"  that  is  the  exclusive,  use  of  the 
occupiers  of  the  houses.  [M.  Smith,  J. — The  agree- 
ment does  not  profess  to  give  an  interest  in  the 
land.]  It  gives  the  whole  enjoyment ;  building  the 
houses  is  the  consideration  for  the  agreement,  and 
Lady  Holland  does  not  receive  the  rackrent.  In 
point  of  fact  no  rackrent  is  paid,  but  if  there  was 
any  the  builder  would  be  entitled  to  it.  The  garden 
belongs  to  the  houses,  and  increases  the  rent  of  the 
houses,  which  is  paid  to  Hall.  FWilles,  J. — What 
legal  estate  is  there  in  Hall?]  He  is  lessee  for 
ninety-nine  years  of  the  houses.  PWilles,  J. — But 
he  has  not  a  lease  of  the  garden.]  He  has  the  houses 
with  rights  in  the  garden,  for  which  he  pays  a 
ground-rent ;  the  legal  ownership  is  in  Lady  Holland, 
but  Hall  gets  the  rackrent.  The  case  of  Evelyn  v. 
Whichcord,  E.  B.  &  E.  120  shows  that  a  man  retain- 
ing the  lecral  estate  is  not  necessarily  the  "  owner," 
as  defined  in  the  18  &  19  Vict.  c.  122,  s,  3,  which  is 
similar  to  this  Act.    He  also  cited 

Mourilyon  v.  iMhamomlh  it,  1  E.  &  E.  533. 

MeUi$k,  Q.  G.  was  not  called  upon. 

WiLLES,  J. — The  question  for  the  opinion  of  the 
court  is,  -whether  Lady  Holland  was  the  owner  of 
this  garden  within  sect.  2.50  of  the  18  &  l\)  Vict. 
c.  120,  and,  if  so,  whether  she  was  liable  to  pay, 
under  the  77th  section  of  tiic  subsequent  Act,  as 
being  such  owner.    I  do  not  think  it  at  all  noces 
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sary  to  discuss  the  cases  which  have  been  decided 
on  the  construction  of  the  18  &  It)  Vict,  c  122.  I 
am  bound,  out  of  respect  to  the  Legislature,  to 
suppose  that,  when  two  Acts  of  Parliament,  passed 
in  the  same  session,  give  different  definitions  as  to 
what  a  particular  word  is  to  mean  for  the  purpose 
of  each  Act  respectively,  that  they  mean  by  tboae 
different  words  diff^ent  things.  Accordingly,  I  do 
not  think  we  ought  to  attend  to  any  dedsions  on 
the  construction  of  the  language  of  the  18  &  19 
Vict.  c.  122,  s.  8,  as  governing  our  decision  upon  the 
meaning  of  the  18  &  19  Vict.  c.  120,  a.  250,  the 
language  being  different  in  each  case ;  and  I  think 
we  should  distract  our  minds  from  the  real  question 
if  we  were  to  enter  into  a  criticism  of  that  claaa  of 
cases  which  turn  upon  Uie  construction  of  the 
former  section.  It  comes  to  the  construction  of 
sect.  250  of  the  18  &  19  Vict.  c.  120,  and  it  may  be 
as  well  to  refer  to  the  terms  of  the  section,  as  it  is 
upon  the  true  reading  of  these  that  out  judgment 
must  be  founded.  The  250th  section  enacts  *'  that 
the  word  owner  shall,"  except  for  certain  purposes 
with  which  we  have  nothing  to  do,  "mean  the 
person  for  the  time  being  receiving  the  rackrent  of 
the  land  or  premises  in  connection  with  which  the 
aaid  word  is  used,  whether  on  his  own  account 
or  as  agent  or  trustee  for  any  other  person, 
or  who  would  so" — that  is,  either  on  his  own 
account,  or  as  agent  or  trustee  for  any  other  ptf- 
son — "  receive  the  same  if  such  lands  or  preniiJes 
were  let  at  a  rackrent."  It  is  only  necessary  to 
add  that,  with  •  respect  to  lands  in  private  occu- 
pation, and  capable  of  producing  a  rackrent, 
8.  77  obviously  infers,  and  the  Legislature  in  enact- 
ing it  must  be  supposed  to  have  meant  that  some 
person  should  in  respect  of  such  land  be  considered 
as  the  owner.  We  must  read  the  two  sections  to- 
gether, and  if  the  250th  section  admit  of  it,  rcaul 
the  language  so  as  to  include  all  persons  represent- 
lug  land  in  private  occupation  and  capable  of  pro- 
ducing a  rackrent.  Nor  is  it  at  all  difficult  to  do 
so  when  you  come  to  look  at  the  present  case, 
because  there  is  a  rent  payable  to  her  ladyship  in 
respect  of  this  land  taken  in  connection  with  the 
land  on  which  the  houses  are  built.  My  impression 
is  that  it  would  be  wrong  to  affirm  l^at  ^t  is  & 
rackrent  actually  received  in  respect  of  the  garden. 
If  it  be,  there  is  an  end  of  the  case,  and  her  lady- 
ship is  liable  as  the  owner  within  the  meaning  of 
8.  250.  Assuming  that  It  is  not  a  rackrent,  tiien 
what  is  the  oondition  in  which  the  af^.  stands? 
Before  the  building  agreement  was  entered  into  the 
app.  was  the  owner  in  fee,  and  as  owner  unques- 
tionably liable  binder  the  terms  of  the  section  im- 
posing the  liability.  Now  I  think  it  may  safely  be 
affiro^  that  that  being  so  no  agreement  between 
private  individuals  can  discharge  the  app.  from  that 
liability  in  respect  of  the  ownership  unless  it  should 
have  fixed  it  upon  some  other  person.  The  only 
other  wa.y  of  putting,  as  a  proposition  of  oommon 
sense,  wiiat  I  have  stated  as  a  construction  of  law 
on  the  conjoint  effect  of  s.  250  of  the  18  &  lU 
Vict,  and  s.  77  of  the  25  &  20  Vict,  is  this, 
has  this  agreement  had  the  effect  of  making  the 
builder  the  owner?  That  makes  it  necessary  to 
consider  what  is  the  condition  of  the  builder.  Has  he 
a  legal  estate,  and  has  he  an  equitable  estate,  or  an 
equitable  right  ?  He  has  no  legal  estate  in  that  whii^ 
is  the  subject  of  the  present  charge,  and  in  respect  of 
which  for  the  reasons  I  have  mentioned  some  person 
must  answer.  He  is  not  the  owner  of  the  legal 
estate,  either  for  his  own  benefit,  or  for  that  of 
another.  He  was  not,  except  on  the  oompletion  of 
the  agreement,  fluid  the  execution  of  the  lease  of  the 
last  house,  to  obtain  any  demise  giving  him  the 
legal  estate  in  the  garden  or  public  square.  The 
case  of  Lord  Camden,  Camden  v.  BatteHmry^  5  C.  B., 
N.  S.,  SOS ;  and  again  when  before  the  £^.  Ch.,  in 
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the  7  C.  B^  N.  S.,  B64,  clearly  shows'  tliat  tkat  is 
the  true  ooBstruction  of  such  an  agreement,  and 
shows  tha4i  toe  effect  of  these  bailding  a^^raeuients 
is  that  wiilch  we  most  infer  from  their  expjDess 
terms,  that  uatU  the  builder  has  coinpleted,  on  his 
part»  what  the  owner  of  the  land  stipulated  for,  he 
aequires  only  a  right  in  the  land ;  he  acquires  no 
estate  in  the  land,  only  a  right  of  onstand  to  fulfil 
his  oontisust.    That  being  so,  he  not  having  the 
legal  estate,  the  legal  estate  remains  in  the  owner 
of  the  land.    Put  that  aside  for  a  moment,  asid  just 
ooBsider  what  is  the  right  of  the  builder.    As  he 
completes  the  houses  from  time  to  time,  his  right 
is  to  obtain  that  which  he  has  obtained  in  respect  of 
the  booses  completed,  the  leases ;  and  with  the  lease 
of  each  house  there  is  the  trrant  of  a  right  to  use  the 
square  or  garden  upon  which  this  question  arises. 
If  the  whole  of  the  square  had  been  completed,  all 
the  houses  built,  and  the  lease  of  the  last  house  had 
been  made,  upon  the  true  construction  of  the  agree- 
ment the  builder  would,  I  am  inclined  to  think, 
have  been  entitled  to  a  lease  of  the  garden;  in  which 
case  whoever  had  the  lease  of  the  last  house  would 
have  been  a  trustee  for  all  the  other  persons  inte- 
rested in  the  square.    If  that  be  the  true  construc- 
tion—and I  assume  that  in  favour  of  the  app.  without 
giving  any  final  decision  upon  it — if  that  be  so  it 
comes  to  this — that  the    builder  at    present  has 
acquired  the  legal  interest  in  the  houses  round  the 
square  and  a  legal  right  to  a   certain  numbw  of 
easements    for    the    benefit   of    the    tenants   of 
those  houses,  to  walk  in  the  square  unobstructed, 
as   a   private   square    is    ordinarily   used.      But 
beyond   this   easement    no    legal   right  was    ac- 
quiied  by  any  one  until   all    the   houses  should 
have  been  built,  and  a   lease  should  have  been 
granted  having  the  effect  of  a  demise  of  the  square 
or  garden.    Then  if  the  builder  should  fail,  these 
agreements    contain    very    penal    clauses,   which 
no  doubt  were  not  omitted  in  the  present  one, 
enabling  the  owner  of  the  ground  to  re-enter  and 
take  possession,  and  indeed  that  would  be  implied 
as  a  matter   of  law  after  a  default  in  using  the 
OQ-stand  for  the  purposes   of  the  agreement,  no 
legal  estate  having  been  given,  and  no  express  con- 
ditions inserted  in  the  agreemant.    I  do  not  stop  to 
discuss  the  precise  terms  in  which  the  agreement 
effects  that  object — the  effect  is  this,  that  the  app. 
remains  the  owner  so  far  as  the  legal  estate  is  con- 
cerned, but  is  bound  not  to  use  that  ownership  to 
the   prejudice   of  oertain  easements   acquired  by 
persons  who  have  houses  in  the  noighbourhood,  and 
is  bound  at  some  future  time  if  and  when  certain 
acta  for  the  benefit  of  tlie  app.,  and  stipulated  for 
by  her  ladyship,  shall  be  performed,  then  and  not 
till  then  to  part  wiUi  what  right  slie  possesses  for  a 
term.    I  tliink  the  true  result  of  that  may  he  stated 
very  shortly  in  the  way  of  argument  thus :   some 
one  for  the  reasons  mentioned  must  pay,  in  respect 
^  this  place ;  not  the  builder,  because  he  is  not  in 
any  sense  the  owner  of  the  land ;   he  has  a  mere 
li^t  of  on-stand  on  the  land  for  his  own  benefit, 
or  for  the  benefit  of  the  persons  who  take  the  leases 
nnder  him ;  he  has  no  ownership  of  the  land,  even 
for  a  term,  unless  he  performs  certain  conditions 
which  have  not  been  performed.    The  legal  estate 
remains  in  the  app.,  and  she  must  pay,  unless  the 
fact  that  she  has  parted  with  her  interest  to  another 
exonerate  her;  and  she  has  done  so  only  to  a  oertain 
qualified  extent,  so  as  to  give  only  equitable  rights. 
By  the  express  terms  of  the  section  the  jMiyment  is 
to    be  made,  not   oiily  by  the    beneficial   owner, 
but  by  a  person  who  would   be  entitled  to    the 
rackrent  as  the  trustee  for  another.    If  this  place, 
as  might  happen  by  arrangement,  became  useless  as 
a  garden  for  the  square,  the  persons  who  had  an 
interest  ia  it  migiit  agree  to  waive  their  interests 
for  what  they  were  worth.    If  the  place  were  let  at 


a  rackrent  the  app.  would  receive  that  rent,  there 
would  be  no  other  person  who  could  receive  it  or 
enforce  it ;  she  would  have  it  so  far  as  her  interest 
was  concerned  as  the  interest  of  the  lord  of  a  manor 
is  fxtnsidered  under  an  Inclosure  Act;  she  would 
have  it  for  herself,  and,  as  to  the  rest,  as  trustee  for 
the  other  persons  who  might  choose  to  waive  their 
interest  under  the  building  agreement,  and  take  the 
benefit  in  another  form,  as  a  pecuniary  recompense. 
Notwithstanding  that  the  terms  of  the  Act  are 
somewhat  straight-laced  if  regarded  by  themselves, 
looking  at  them  with  reference  to  the  circumstance 
that  this  is  private  property,  as  to  which  on  the  true 
construction  of  the  statute  some  one  mnst  pay,  I 
think  that  person  is  the  app.,  that  the  magistrate 
was  right,  and  his  decision  must  therefore  be 
affirmed. 

Kejltikg,  J. — ^I  think  the  decision  of  the  magis- 
trate was  right;  and  that  the  app.  is  the  owner  within 
the  meaning  of  these  statutes.  Although  my 
brother  Hayes  was  quite  right  when  he  sail)  that  he 
was  not  bound  to  slu>w  who  was  the  owner,  and  that 
all  thal^  he  was  bound  to  show  was  tliat  the  app. 
was  not  the  owner ;  still  one  way  of  trying  whether 
the  app.  is  the  owner  or  not  is  to  consider  whether 
there  is  any  other  person  who  could  represent  the 
owner  within  the  meaning  of  the  statute.  As  ray 
brother  Willes  has  said,  Lady  Holland  was  the 
original  owner  within  the  meaning  of  the  statute ; 
has  that  ownership  been  divested  by  the  substitution 
of  any  other  person  ?  The  only  person  who  could 
be  suggested  is  the  lessee.  Hall ;  but  he  clearly  does 
not  take  any  interest  in  this  ornamental  garden 
which  would  make  him  the  owner  within  the 
meaning  of  the  Act.  The  last  clause  in  the  agree- 
ment expressly  provides  that  there  shall  be  no 
demise,  or  any  interest,  legal  or  equitable,  in  the 
garden  pass  to  Hall  until  the  event  happens  on 
which  he  beoomes  entitled  to  have  the  legal  estate. 
That  being  so,  it  cannot  be  successfully  contended 
that  Hall  is  the  owner ;  and  he  not  being  the  owner 
within  the  meaning  of  the  statute,  it  seems  to  me 
equally  clear  that  the  app.  is  the  owner,  and  that 
the  decision  of  the  magistrate  must  be  affirmed. 

Jwdgmentfor  the  resps. 

Attorneys  for  the  app.,  St^hens  and  Matthews. 

Attorneys  for  the  reaps.,  Pontifex,    West,    and 
Potttifex.  > 
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SOUTHERN  DISTRICT  OP  NEW  YOKK. 

June  1867. 

(Before  Suifm^n,  J.) 

Ux  parte  Phillip  Hexbich. 

Extradiiion — Prussian  treaty — Fugitive  fnnn  justice-^ 

Jurisdiction, 

1.  It  would  seem  indisjiensabie  that  a  demand  for  the 
surrender  of  the  fugitive  should  be  Jirst  made  upon 
the  executive  authorities  of  tlie  Government ;  and  a 
mandate  of  the  President  obtained  before  the  judiciary 
is  caUed  upon  to  act, 

2.  Each  piece  of  documentary  evidence  offered  by  the 
agents  of  tJie  foreign  Government  in  support  of  the 
charge  of  cruninatily  should  be  accompanied  by  a 
(^rlificate  of  the  principal  diplomatic  or  consulm' 
oj/icer  of  the  United  Slates  resident  in  the  foreigu 
country  from  which  the  fugitive  shall  have  escape 
stating  clearly  that  it  is  properly  and  Ufjaliy  authett- 
tioatecL,  so  as  to  entitle  it  to  be  > '  ceivc'l  in  evidence  t  a 
support  of  tlie  satne  criminal  diurge  by  tlie  trlhuneds 
of  such  foreign  country* 
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3.  The  commissioner^  before  whom  cat  aUeffed  Jvgitive  is 
brought  for  hearing^  ehould  keep  a  reotnd  of  all  the 
oral  evidence  taken  before  himj  taken  in  narrative 
form  and  not  by  question  and  answer,  together  with 
the  objections  made  to  the  admissibiUty  of  any  portion 
of  it,  or  to  any  part  of  the  documeatary  evidence, 
briefly  stating  the  grounds  of  such  objections,  but 
should  exclude  from  the  record  (A«  arguments  and 
disputes  of  counsel 

4.  77ie  parties  seekim  the  extradition  of  the  fugitive 
should  be  required  by  the  commissioner  to  furnish  an 
accurate  translation  of  every  document  offered  in  evi- 
dence which  is  in  afor^gnlanguaae,  accompanied  by  an 
affidavit  of  the  translator,  maae  before  him  or  some 
other  United  States  commissioner  or  judge,  that  the 
same  is  correct, 

5.  The  complaint  upon  which  a  warrant  of  arrest  i» 
asked  should  set  forth  clearly,  but  bri^y,  the  substance 
of  the  offence  charged,  so  that  the  court  can  see  that 
one  or  more  of  the  particular  crimes  enumerated  in  the 
treaty  is  allied  to  have  been  committed.  This  coni' 
plaint  need  not  be  drawn  with  the  formal  precision  and 
nicety  of  an  indictment  for  final  trial,  mit  should  set 
forth  the  fubstcmtial  and  material  features  of  the 
offence, 

6.  It  shouldbe  understood  that  in  the  exercise  of  this  power 
of  revising,  on  habeas  corpus,  the  judgment  oftlie  com- 
missioner, this  court  will  not  reverse  his  action  upon 
trifling  grounds,  nor  for  mere  errors  in  form.  When 
designated  by  the  court,  he  is  fully  empowered  to  hear 
and  decide  the  question  of  criminality,  and  where  he 
has  legal  evidence  before  him,  this  court  will  not  reverse 
his  judgment  excqit  for  substantial  error  in  law,  or  for 
sucn  manifest  error  in  fact  as  would  warrant  a  court 
in  granting  a  new  trial  for  a  verdict  against  evidence. 

The  facts^of  the  case  are  follj  stated  in  the 
foUowiDg  judgment:^ 

Shipman,  J.— On  the  4th  Dec.  1866,  the  President 
of  the  United  States,  upon  the  application  of  the 
Baron  von  Geyolt,  accredited  to  this  Government 
as  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary of  Prussia,  issued  his  mandate  to  the  proper 
magistrates  of  the  United  States,  requesting  them 
to  cause  the  arrest  of  Phillip  Henrich,  an  alleged 
fugitive  from  Prussia,  charged  with  the  crime  of 
forffery,  that  the  evidence  of  his  criminality  might 
he  heard  and  considered,  and  if  deemed  sufficient  to 
sustain  the  charge,  that  the  same  might  he  certified, 
together  with  a  copy  of  all  the  proceedings,  to  the 
Secretary  of  State,  in  order  that  a  warrant  misht 
Issue  for  the  surrender  of  the  fugitive  under  the 
stipulations  of  the  convention  hetween  the  United 
States  and  Prussia  and  other  States  of  the  Germanic 
Confederation,  entered  into  June  16,  1862.  On  the 
12th  Dec.  1866,  Hon.  Guido  von  Grahow,  Acting 
Consul-General  of  the  Kingdom  of  Prussia  for  the 
United  States,  duly  made  complaint  before  KenneUi 
S.  White,  Esq.,  a  Commissioner  of  the  Circuit  Court 
for  the  Southern  District  of  New  York,  one  of  the 
magistrates  properly  designated  by  the  President's 
mandate,  setting  forth  the  crimes  alleged  to  have 
been  committed  by  the  fugitive,  and  praying  for  a 
warrant  of  arrest,  that  he  might  be  surrendered  to 
the  authorities  of  Prussia,  pursuant  to  the  treaty 
stipulations  between  the  two  countries.  This  appli- 
cation to  the  commissioner  was  accompanied  by  a 
copy  of  the  warrant  of  arrest  issued  by  the  author- 
ities of  Prussia,  duly  authenticated,  and  certified  at 
Berlin  by  the  Minister  of  the  United  States  for  that 
country.  On  the  same  day  (Dec.  12,  1866),  Hon. 
Samuel  Nelson,  one  of  the  justices  of  the  Supreme 
Court  of  the  United  States,  and  the  presiding 
judge  of  the  Circnit  Court  for  the  Southern 
District  of  New  fork,  on  proper  application 
being  made  to  him,  issued  his  warrant,  directed 
to  the  marshals   of   the  United  States   in  any 


district,  or  to  any  of  their  deputies,  com- 
manding them,  and  each  of  them,  to  arrest  Hen- 
rich  forthwith  and  bring  him  before  said  Justice  or 
Commissioner  White,  at  the  citv  of  New  York,  or 
some  other  magistrate^  that  the  evidence  of  the 
criminality  of  said  Henrich  might  be  heard  and  con- 
sidered, pursuant  to  the  treaty  stipulations  referred 
to,  and  the  Acts  of  Congress  in  such  case  made  and 
provided.  Tliis  warrant  was  placed  in  the  hands  of 
Bobert  Murray,  Esq.,  Marshal  of  the  United  States 
for  tiie  Southern  District  of  New  York,  who,  on  the 
14th  Dec.  1866  duly  deputed  F.Trilgoite  to  execute 
the  same.  Under  and  by  virtue  of  this  warrant 
Henrich  was  arrested,  and  on  the  80th  March  1867 
was  brought  before  Commslsioner  White,  at  the 
city  of  New  York,  for  examination.  TThit  exami- 
nation took  place  from  time  to  time,  under  regular 
continuances,  and  terminated  on  the  29th  AprU 
1867,  when,  after  hearing  the  evidence,  and  the 
counsel  for  the  Prussian  Government  and  the  coun- 
sel of  the  prisoner,  the  Commissioner  adjudged  the 
evidence  produced  sufilcient  to  sustain  the  charge, 
and  committed  Henrich  to  the  custody  of  the  ma^- 
shid,  to  be  kept  in  custody  till  he  should  be  sur- 
rendered by  the  executite  authority  of  the  United 
States,  under  the  provisions  of  the  treaty.  At  thie 
stage  of  the  case  an  application  was  made  to  this 
court  for  a  writ  of  habeas  corpus  to  produce  Henrich 
in  court.  The  object  of  this  writ  was  stated  to  be 
to  procure  a  revision  by  this  court 'of  theviiole 
proceedings  of  the  case,  including  the  final  judg- 
ment of  the  commissioner.  By  an  arrangement  of 
the  counsel,  both  of  Prussia  and  the  prisoner,  the 
question  whether  this  court  had  the  power  to  revise 
the  judgment  of  a  commissioner  in  a  case  of  extra- 
dition was  fully  argued.  It  was  held,  after 
consultation  with  Mr.  Justice  Nelson,  that  it 
has  si^  power,  and  on  the  28rd  May  1867 
a  writ  S|a6ea«  cormis  was  issued  to  the  marshal  to 
bring  t^n>ody  of  Henrich  before  this  court,  and  a 
writ  of  certiorari  was  directed,  to  the  commissions 
to  send  up  all  the  papers  and  proofs  upon  which  he 
had  acted  in  the  premises.  Both  these  writs  have 
been  promptly  obeyed,  and  the  whole  subject  is  now 
before  this  court.  After  argument  of  counsel  on 
both  sides,  I  now  proceed  to  dispose  <^  the  material 
questions  which  nave  been  raised  in  the  case. 
Before  enumerating  and  disposing  of  the  precise 
points  raised  by  the  prisoners  counsel  against  the 
proceedings  in  the  present  case  and  the  judgment 
of  the  commissioner  thereon,  it  is  proper  that  I 
should  make  some  observations  on  the  ^wer  of  the 
courts  of  the  United  States  and  the  justices  and 
judges  thereof,  through  the  medium  <tf  the  writs  of 
habeas  corpus  and  certiorari,  to  revise  the  action  of 
commissioners  where  they  commit  persons  for 
surrender  under  extradition  treaties.  A  coirsct 
understanding  of  this  subject  is  important  in  view 
of  the  fact  that  this  power  is  so  often  and  so  ]per- 
sistently  contested,  l^e  decisions  on  this  subject 
have  not  always  been  .uniform.  In  the  case  of 
JSicholas  Veremaitre  and  others,  fugitives  from  the 
French  Republic,  Judson,  J.,  sitting  in  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  hcdd  that  he  liad  no  power  to 
revise  the  judgpient  of  the  commissioner  on  the 
questions  of  fact ;  and  on  inspecting  the  papers  and 
finding  them  sufficient  on  their  face,  he  declined  to 
review  the  proofs,  and  remanded  Uie  prisoners  to 
be  held  subject  to  the  warrant  of  the  commissioner 
and  the  action  of  the  executive  authorities  of  the 
United  States :  (9  New  York  Legal  Obs.  137.)  la 
the  case  of  Thomas  Koine,  Betts,  J.,  in  the  Gircoit 
Court  for  this  district,  delivered  an  daborate 
opinion  covering  various  questions,  and  substan- 
tially affirming  the  rule  laid  down  by  Judson,  J. : 
(10  New  York  Legal  Obs.  257.)  The  same  doctrine 
was  laid  down  by  Ingersoll,  J.  in  the  District  Court 
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far  this  district  in  the  case  of  Alexander  HeUbron  : 
(12  New  York  Legal  Obs.  65.)    la  the  case  last 
cited  the  judge  remarks :  *<  Where  there  is  legal 
eTidence  before  the  commissioner  to  establish  the 
charge,  and  that  legal  evidence  is  deemed  by  him 
sufficient)  no  matter  how  many  others  may  deem  it 
intofficieut,  and  he  grants  a  warrant  of  commitment, 
that  commitment  must  stand,  and  no  judge  has  a 
right  to  disregard  it,  or  to  render  it  ineffectual,  at 
least,  not  till  the  expiration  of  two  calendar  months 
after  it  shall  hare  been  issued.    In  such  a  case  no 
one  can  revise  the  opinion  of  the  commissioner  but 
the  President.    The  President  has  that  power.    If 
he  should  be  of  opinion  that  the  evidence  taken 
before  the  commissioner  on  the  hearing  was  not 
sufficient  to  sustain  the  charge,  then  it  would  be  his 
duty  to  withhold  a  warrant  of  extradition.    If  it 
should  be  his  opinion  that  it  was  sufficient,  then  it 
would  be  his  duty  to  grant  such  warrant.    The 
necessities  of  this  case,  therefore,  do  not  require 
that  I  should  express  an  opinion  upon  the  sufficiency 
of  the  evidence  upon  the  hearing  before  the  com- 
missioner."    At  a  still  later  date,  in  the  case  of  Von 
Aemam,  Betts,  J.  said :  *'  In  my  view  of  the  subject, 
this  court,  on  return  before  it  of  a  writ  of  habeas 
corpus,  has  no  further  power  than  to  ascertain  and 
determine  whether  the  prisoner  stands  charged  with 
a  criminal  offence,  subjecting  him  to  imprisonment, 
and  whether  the  commissioner  possessed  competent 
authority  to  inquire  into  and  adjudge  upon  that 
complaint.     I  And  affirmatively  in  this  case,   on 
both  those  inquiries,  and  therefore  decide  that  I 
have  no  authority,  under  this  writ,  to  review  the 
justness  of  the  decision  of  the  commissioner :"  (3 
Blach.  Kep.  64.)    The  case  of  Kaine,  which  I  have 
already  cited,  deserves  a  further  notice.    The  con- 
troversy touching   his  extradition  went    through 
various  phases  with  different  results,  in  different 
courts.    He  was  first  arrested  and  brought  before 
a  commissioner  upon  the  complaint  and  requisition 
of  the  British  consul  for  the  port  of  New  York, 
and,  after  hearing,  the  commissioner  adjudged  the 
evidence  produced  sufficient  to  justify  his  commit- 
ment for  surrender,  under  the  charge  made  against 
him.      He  was   subsequently  brought  before   the 
Circuit  Court  on  a  writ  of  habeas  corpus,  and  re- 
manded upon  grounds  fully  set  forth  in  the  opinion 
of  Betts,  J.  above  cited.    After  this  and  after  the 
acting  Secretary  of  State  had  issued  a  warrant 
directing  the  marshal  to  deliver  up  Kaine  to  the 
British  Consul,  the  matter  was  brought  before  the 
Supreme  Court  of  the  United  States.    That  tribunal 
was  divided  in  opinion  upon  several  questions  in- 
Tolved  in  the  case,  and  authoritatively  decided  only 
one  point,  and  that  was  that  it  had  no  jurisdic- 
tion of  the  controversy :  (14  How.  Supreme  Court 
Bep.  108 ;  3  Bhich.  Rep.  1 ;  Opinions   of   Attor- 
ney-General  of   U.S.,    vol.  vi.,   p.  93.)      Subse- 
quently Nelson,  J.,   sitting  at   chambers,  issued 
a  writ  of  habeas  corpus  and  brought  the  prisoner 
before  him.    Upon  the  return  of  the  writ,  it  was 
objected  that  the  decision  of  Betts,  J. — sitting  in 
the  Circuit  Court  upon  the  return  of  the  writ  of 
habeas  corpus  before  that  court,  it  being  a  court  of 
competent  jurisdiction  to  hear  and  determine  the 
question  whether  the  commitment  under  the  com- 
missioner's order  or  warrant  was  legal  or  not — was 
conclusive,  and  a  bar  to  any  subsequent  inquiry  into 
the  same   matters  by  virtue  of  that  writ.     But 
Nelson,  J.  overruled  this  objection  for  reasons  stated 
in  his  opinion :  (3  Blach.  Bep.  4,  5,  and  6.)    He 
then  proceeded  to  examine  the  case  on  the  evidence 
which  the  commissioner  had  received  in  support  of 
the  charge,  and  decided  that  the  same  was  not 
competent,  and  therefore  did  not  justify  the  conclu- 
sion of  guilt  to  which  the  commissioner  had  arrived. 
Hiere  were  other  points  decided  and  enforced  in  the 
same  opinion  which  it  is  unnecessary  to  mention  in 
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this  place,  as  they  have  no  bearing  on  the  case  now 
before  the  court.    It  is  true  that  Nelson,  J.,  in  the 
case  of  Kaine,  decided  that  the  commissioner  had 
no  competent  evidence  before  him.    He  therefore 
did  not  directly  determine    the  precise  question, 
whether,  if  the  commissioner  had  had  competent 
evidence  presented  to  him  tending  to  prove  the 
charge  of  criminality,  it  would  have  been  within  the 
rightful  power  of  the  court,  or  the  judge  at  chambers, 
to  review  that  evidence,  and  if  he  thought  it  failed  to 
support  the  charge  against  the  prisoner,  to  discharge 
him  from  custody  under  the  commissioner's  warrant. 
But  the  whole  spirit  and  scope  of  his  reasoning  in 
the  opinion  delivered  by  him  m  tiie  Supreme  Court, 
as  well  as  in  the  one  delivered  by  him  at  chambers, 
tend  toward  the  assertion  and  vindication  of  this 
power.    To  set  the  matter  at  rest,  however,  I  am 
authorised  by  him,  after  full  consultation  on  the 
point,  to  state  that  such  is  his  judgment  of  the  law. 
it  is,  then,  the  law  of  this  court,  and  it  is  therefore 
the  duty  of  the  court  in  the  present  case  to  look 
into  the  evidence  upon  which  the  judgment  of  the 
commissioner  rests,  and  which  he  has  certified  up 
to  this  tribunal  in  compliance  with  the  writ  directed 
to  him,  and  to  pass  upon  its  weight  as  well  as 
upon  its  competency.    Some  practical  considerations 
touching  the  course  which  should  be  pursued  in  the 
performance  of  this  duty  in  this  and  similar  cases, 
wiU  be  referred  to  in  another  part  of  this  opinion. 
I  have  dwelt  at  length  on  this  branch  of  the  case 
in  order,  if   possible,  to  prevent  misconstruction 
hereafter  in  controversies  of  this  character.    I  now 
proceed  to  the  examination  of  this  case  on  its  merits, 
and  to  apply  the  legal  rules  which  must  govern  it. 
The  first  two  objections  to  the  action  of  the  com- 
missioner raised  by  the  prisoner's  counsel  rest  upon 
the  fact  that  he  was  arrested  in  Wisconsin  by  a 
special  deputy  of    the  marshal   of   the  southern 
district   of   New  York.    It   is  insisted   that  this 
deputy  had    no   legal   authority  to   execute   the 
warrant  of   Nelson,  J.,  out  of  the  limits  of   this 
district,  and  the   27th  section  of   the  Judiciary 
Act  of  1789  (I  U.  S.  Stat,  at  Large,  87)  is  referred 
to  as  conclusive  on  this  point.    Tiiis  section  gives 
the  marshal  no  authority  to  execute  precepts  beyond 
the  limits  of  his  district,  and  it  is  therefore  argued 
that  the  deputy  in  this  case  could  not  lawfully 
execute    this    warrant    in   another   district.    The 
warrant  in   question  was   issued   bv  Nelson,   J., 
and    addressed    to   the   marshals  of    the  United 
States  for  any  district  respectively,  and  to  their 
deputies,  or  to  the  deputies  of  any  of  them,  or  to 
any  of  said  deputies.    The  precept  is  to  each  and 
every  of  them,  in  the  name  of  the  President  of  the 
United  States,  to  apprehend  the  said  Phillip  Hen- 
rich,  and  forthwith  bring  him  before  the  said  justice, 
or  before  the  commissioner  named,  or  some  other 
magistrate  at  New  York,  &c.    The  operation  of  the 
warrant  is  not  limited  in  terms  to  any  judicial  dis- 
trict.   The  fugitive  was  not  to  be  apprehended  for 
any  crime  committed  against  the  United  States  for 
which  he  was  amenable  to  trial  in  a  particular 
district.    His  extradition  was  not  sought  from  any 
district  as  such,  but  from  the  United  States.    He 
was  to  be  arrested  in  order  that  he  might  be  de- 
livered, on  good  cause  being  shown,  to  the  agents  of 
the  Government  from  which  he  had  fled.    The  sec- 
tion of  the  Judiciary  Act  referred  to  has  no  appli 
cation  to  an  arrest  under  an  extradition  treaty 
No  such  treaty  was  in  existence  when  the  Act  was 
passed,  and  no  proceedings  under  such  a  treaty 
could  have  been  contemplated  by  its  f  ramers.    In- 
deed, an  application  of  Uie  implied  restrictions  of 
that  Act  relating  to  marshals,  to  warrants  for  the 
arrest  of  fugitives  from  foreign  states,  would  make 
the  execution  of  these  treaties  depend  wholly  upon 
the  magistrates   of   the   district   i&i   which    such 
fugitives  might  be  arrested.     Under  such  a  con- 
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BtructioD,  the  hearing  and  delivery  must  be  in  the 
district  where  the  arrest  is  made,  as  no  jadge  or 
marshal  could  remove  him  to  another  district.  The 
8drd  section  of  the  Judiciary  Act,  authorising  and 
regulating  the  removal  of  parties  arrested  in  one 
district  to  be  held  for  trial  in  another,  clearly  has 
DO  application  to  such  a  case  as  the  present.  It  is 
claimed  that  the  marshal  of  Wisconsin  should  have 
arrested  Henrich  under  this  warrant.  But  he  could 
not  have  performed  this  duty  required  by  the  war- 
rant, under  the  construction  of  the  law  urged,  for, 
if  his  powers  under  it  are  to  be  confined  to  his  own 
district,  then  he  could  not  have  executed  that  part 
of  the  precept  which  required  him  to  bring  the 
accused  before  Mr.  Justice  Nelson  or  Conunissioner 
White,  at  New  York.  Considering  the  object  of 
the  treaty,  the  provisions  of  the  statute  for  carrying 
it  into  effect,  bj  authorising  the  arrest  of  the 
fugitive  in  any  state  or  territory  of  ttte  United 
States,  and  the  scope  of  Nelson,  J.'s  warrant,  I 
am  satisfied  that  the  arrest  was  legal,  and  that 
the  commissioner  had  jurisdiction.  The  third 
objection  to  the  proceedings  is,  that  the  complaint 
upion  which  the  warrant  is  founded  contains  cluurges 
of  a  large  number  of  offences.  The  claim  is  that  only 
one  crime  should  be  charged  in  the  same  complaint. 
No  argument  is  necessary  to  refute  sudi  an  objec- 
tion. If  a  fugitive  can  be  surrendered  for  the  com- 
mission of  one  forgery,  he  certainly  can  for  the 
commission  of  fourteen,  the  number  charged  in  this 
complaint.  These  offences  are  distinctly  alleged  in 
the  complaint,  and  their  joinder  in  ^e  same  instru- 
ment is  no  more  objectionable  than  it  would  be  in 
an  indictment.  This  not  only  might  be,  but  is,  re- 
quired to  be  done  by  the  laws  of  the  United  States. 
The  complaint  is  specific  and  full,  and  the  crimes 
charged  are  set  forth  with  all  the  particularity 
necessary  in  a  proceeding  of  this  character.  The 
fourth  objection  is  founded  upon  the  admission  by 
the  commissioner  of  certain  declarations  of  the 
prisoner,  after  his  arrest,  and  sworn  to  by  the 
special  deputy  who  had  him  in  custody.  They  were 
of  so  trifling  and  unimportant  a  character  that  I 
should  not  be  justified  in  dwelling  upon  them.  I 
think  they  were  admissible,  but  they  are  of  little 
weight  on  the  question  of  guilt.  The  fifth  objection 
is  that  the  documentary  evidence  received  by  the 
commissioner  in  support  of  the  charge  of  criminality 
was  inadmissible,  because  not  authenticated  accord- 
ing to  law.  This  objection  must  be  tested  by  a  re- 
ference to  the  Acts  of  Congress  regulating  the 
admission  of  evidence  in  extradition  cases.  The 
2nd  section  of  the  Act  of  Aug.  12,  1848,  provides 
that  at  the  hearing  upon  the  return  of  the  warrant 
of  arrest,  copies  of  the  depositions  upon  which  an 
original  warrant  in  such  foreign  country  may  have 
been  granted,  certified  under  the  hand  of  the  person 
or  persons  issuing  such  warrant,  and  attested  upon 
the  oath  of  the  party  producing  them  to  be  true 
copies  of  the  original  depositions,  may  be  received 
in  evidence  of  the  criminality  of  the  person  so 
apprehended :  (9  U.  S.  Stats,  at  Large,  302.)  This 
provision  was  altered  and  enlarged  by  the  Act  of 
June  22,  1860  (12  U.  S.  Stats,  at  Large,  84),  which 
provides  that  in  all  cases  where  any  depositions, 
warrants,  or  other  papers,  or  copies  thereof,  shall 
be  offered  in  evidence  under  the  above  section 
of  the  Act  of  Aug.  12,  1848,  such  depositions, 
warrants,  or  other  papers,  or  copies  thereof, 
shall  be  admitted  and  received  for  the  pur- 
poses mentioned  in  said  section,  if  they  snail 
be  properly  and  legally  authenticated,  so  as  to 
entitle  them  to  be  received  for  similar  purposes  by 
the  tribunals  of  the  foreign  country  irom  whicm 
the  accused  party  shall  have  escaped,  and  the 
certificate  of  the  principal  diplomatic  or  consular 
officer  of  the  United  States  resident  in  such  foreign 
country  shall  be  proof  that  any  paper  or  other 


document  so  offered  is  authenticated  in  the  manner 
required  by  this  Act  It  will  be  seen  by  comparing 
the  Acts  above  cited  that  the  one  of  June  22,  1860, 
enlarges  the  class  of  documentary  evidence  whic^ 
may  be  adduced  in  support  of  the  charge  of  crimi- 
nality. In  addition  to  the  depositions  upon  which 
tiie  foreign  warrant  of  arrest  may  have  issued, 
embraced  in  the  second  section  of  the  Act.  of  Aug. 
1848,  it  provides  for  the  admission  of  any  deposi- 
tions, warrants,  or  other  papers,  or  copies  of  the 
same,  which  are  so  authenticated  that  the  tribunals 
of  the  country  where  the  offenoe  was  committed 
would  receive  them  for  the  same  purpose.  Whetlier 
they  are  so  auUienticated  is  to  be  determined  by  the 
certificate  of  our  own  principal  diplomatic  or  con- 
sular officer,  resident  in  the  foreign  country.  The 
papers  offered  in  evidence  are  numerous,  but  I  shall 
notice  only  a  few  of  them.  The  first  to  which  I 
will  refer  is  a  complaint  or  information  of  the 
directors  of  the  Rhenish  Bailroad  Company,  dated 
at  Cologne,  Jan.  18,  1866,  addressed  to  the  Royal 
Chief  Procurator.  This  is  not  a  merely  formal 
accusation  containing  only  technical  allegations  of 
the  forgeries  in  question,  but  an  elaborate  state- 
ment of  facts  and  circumstances  in  support  of  the 
charge.  A  further  complaint  and  statement  of  the 
same  character  is  appended  to  this,  dated  five  days 
later.  The  two  form  one  document.  This  paper 
is  properly  attested  as  a  true  cony  by  the  secretary 
of  the  County  Court,  under  seaL  The  secretary*8 
signature  is  attested  by  the  president  of  the  courts 
under  seal,  and  the  latter  adds  a  certificate  that  the 
document  is  a  valid  piece  of  evidence  by  the  laws  of 
Prussia.  The  signature  of  the  president  is  then  at- 
tested, and  the  same  certificate  as  to  the  validity  of 
the  document  as  evidence  given,  under  seal,  by  the 
first  president  of  the  Royal  Rhenish  Court  of  Ap- 
peals. The  signature  of  the  latter  is  then  attested 
by  the  Minister  for  Foreign  Affairs.  The  document 
is  then  authenticated  by  our  late  minister  at  Berlin, 
Mr.  Wright,  with  his  certificate  that  the  paper  is 
legally  authenticated  so  as  to  be  entitled  to  be  re- 
ceived for  similar  purposes  by  the  tribunals  of  the 
kingdom  of  Prussia.  This  certificate  is  under  the 
seal  of  the  United  States  Legation.  Some  criticism 
has  been  made  upon  the  certificate  of  Mr.  Wright, 
on  the  ground  that  it  does  not  state  explicitly  that 
this  paper  is  admissible  by  the  tribunals  of  Prussia, 
in  support  of  the  charge  of  criminality.  It  is  urged 
that  the  words  "  similar  purposes  "  in  the  certificate 
are  not  definite  enough.  By  reference  to  our  statute 
of  Aug.  12,  1848,  sect.  2,  it  will  be  seen  that  the 
purposes  for  which  certain  documentary  evidence 
was  made  admissible  were  to  support  the  charge  of 
criminality.  The  documentary  evidence  made  ad- 
missible by  the  Act  of  June  22, 1860,  is  declared  to 
be  for  the  same  purposes  mentioned  in  the  second 
section  of  the  Act  of  1848,  and  includes  all  papers 
which  are  received  by  the  foreign  tribunals  for  ''simi- 
lar purposes."  The  meaning  of  the  certificate  is  per- 
fectly obvious,  when  considered  in  reference  to  its 
object,  and  in  connection  with  the  certificates  of  the 
Prussian  officials.  The  latter  declare  it  to  be  a 
valid  piece  of  evidence  by  the  laws  of  that  king- 
dom. Of  course,  it  is  evidence  touching  the  charge 
of  criminality,  which  it  embraces  and  sets  forth  with 
particularity.  This  paper,  as  authenticated  by  our 
minister,  is  made  adxnissible  by  our  statute,  and 
was  therefore  properly  received  by  the  commissioner. 
The  same  remarks  applv  to  the  depositions,  twelve 
in  number,  which  are  also  fully  attested  by  vaiioua 
Prussian  officials,  and  to  which  a  similar  certificate 
of  our  minister  is  attached.  By  those  documents!, 
to  say  nothing  of  others  in  the  case,  it  appears  that 
the  prisoner  was  the  secretarv  of  the  Rhenish  Bail- 
road  Oompany  at  Cologne ;  that  that  company  pur- 
chased hmds  of  various  parties,  and  that  ho 
obtained  and  applied  to  his  own  use  tibie  purchase- 


MAGI8TBATES'  OABE& 


463 


Chah.] 


Mk  Lbyi. 


[CUAX. 


money  in  a  nnmber  of  instances,  by  forging  the  i 
names  of  the  vendors  to  receipts,  or  by  the  use  of  such 
receipts,  knowing  them  to  bo  forged.  The  evidence 
of  forgery  is  very  strong,  and,  so  far  as  its  weight  is 
concerned,  in  the  language. of  the  treaty  is  "  sach 
evidence  of  criminality  as,  according  to  &e  laws  of 
the  place  where  the  fugitive  was  found,  would  justify 
his  apprehension  and  commitment  for  trial,  if  the 
offence  had  been  there  committed."  There  is  other 
-evidence  in  the  case  which  I  have  not  deemed  It 
aeoessary  to  oonunent  upon.  I  am  satisfied  that 
the  oonmiisaioaer  came  to  a  correct  oondlusion,  and 
shall  therefore  dismiss  the  writ  and  remand  the 
nrisoner  to  the  custody  of  the  marshal,  to  be  held 
0T  him  under  the  conunissioner's  warrant  to  await 
the  final  action  of  the  executive  authoritiee  at 
Washington.  Before  finally  dismissing  this  case,  I 
will  endeavour  to  make  some  suggestions  which 
may  tend  to  prevent  some  of  that  uncertainty,  con- 
iuflion,  and  prolixity  which  have  so  often  cbaiao* 
tensed  these  proceedings  under  our  extraditOQ 
treaties.  I  have  had  a  full  consultation  with 
my  brethren,  Nelson  and  Blatchford,  JJ.,  in  lefier- 
enoe  to  this  case,  and  I  am  authorised  to  state 
that  thejr  c<Hicur  with  me  in  the  views  expteseed  in 
this  opinion.  Let  an  cnrder  be  entered  dismissiiig 
the  writ  of  hcAeaa  carpus  in  this  case  and  remanding 
the  prisoner  to  the  custody  of  the  marshal,  on  the 
<$ommissioner's  warrant. 


OOUBT  OF  APPEAL  IN  OHAKOSBT. 

Seported  by  Thomas  Bbookbbahr  and  E.  Stswabx 
BocHK,  Eiqra.,  BAn1ste»-«t-Law. 

Satwrtkuf,  April  27,  1867. 

(Before  the  Lord  Chjlwcbllob  (Chdmsford). 

Be  Levi. 

BankrhpUy  Act  1861,  «.  221,  22B—Mi§daManor-^ 
Costs  of  prosecution  of  hanlcntpVs  aceompHoes, 

Where  frauds  have  been  committed  by  a  bajJcntpi,  the 
costs  not  only  of  the  prosecution  of  the  banJcngat,  but 
of  the  prosecution  of  those  persons  who  were  concerned 
with  him  in  the  perpetration  of  the  frauds^  wiU  be 
allowed  out  of  the  chief  registrar's  account 

This  was  a  motion  on  behalf  of  the  assignees 
under  the  bankruptcy  of  Morris  Levi,  for  payment 
to  their  solicitor,  out  of  the  moneys  standing  to  the 
<7edit  of  the  chief  registrar's  account,  of  the  sum  of 
14S2^  9«.  ll<£,  in  pursuance  of  an  order  of  Mr. 
Commissioner  Sanders,  of  the  Birmingham  Court 
of  Bankruptcy. 

The  circumstances  were  these :  By  an  order  of 
the  18th  Nov.  1864,  the  commissioner  directed 
•criminal  proceedings  to  be  taken  against  the  bank- 
rupt for  certain  misdemeanors  under  sect.  221  of  the 
B.  A.  1861.  The  assignees  indicted  Levi  at  the 
Spring  Assizes  of  1865,  at  Warwick,  for  fraudulent 
concealment  of  his  property,  and  he  was  convicted, 
but  sentence  was  deferred  until  certain  points  raised 
in  his  favour  had  been  decided  by  the  Court  of 
Criminal  Appeal.  The  conviction  was  affirmed ;  and 
at  the  following  summer  assizes  the  bankrupt  was 
again  tried  and  convicted  on  two  indictments, 
jointly  with  two  persons  named  Groldston  and  Bosen- 
berg,  for  conspiracy  to  commit  a  misdemeanor  in 
the  same  matter.  On  these  convictions  Levi  was 
aeittenced  to  twelve  months  imprisonment. 

The  costs  of  the  prosecution  were  taxed  at 
1517^  9s.  5dl,  of  which  the  sum  of  84/.  19s.  6d.  was 
paid  to  the  prosecutors  out  of  the  Birmingham 
borough  fund,  and  the  remainder  was  order^  by 
the  .commissioner  to  be  paid  out  of  the  **chid 
registrar's  account,"  under  the  provisions  of  the 
228rd  section  of  the  B.  A 1861.  Payment  oat  of  this 


fund  was,  however,  refused  by  tftie  aoooontant  in 
bankruptcy,  on  the  ground  that  no  notice  of  the 
taxation  had  been  given  to  the  chief  registrar  ol 
bankruptcy,  and  that  in  acoordaaoe  with  a  verbal 
order  given  by  the  late  Lord  ChanceUor  (Lord 
Westbury),  notice  to  the  chief  registrar  was  neoes* 
sary.  He  therefore  insisted  on  the  bill  being 
re-taxed  in  the  presence  of  the  chief  registrar. 
[This  question  is  now  set  at  rest  by  a  General  Order 
m  bankruptoy,  dated  15th  April  1867,  whereby  it  is 
directed  that  seven  days'  notice  of  the  taxation  of 
such  bin  of  costs  shall  be  given  to  the  chief  xegistrar, 
or  to  a  clerk  at  his  ofiloe,  by  the  attorney  of  the 
prosecutor,  so  that  the  chief  registrar,  if  he  thinks 
fit,  may  attend  such  taxation  by  himself  or  his 
attorney.]  The  solicitor  of  the  assignees  was  at 
first  willing  to  submit  to  a  re-taxation  of  his  bill  of 
costs,  but  on  receiving  an  intimatioii  from  the  chief 
registrar  that  an  objection  would  be  raised  that  the 
commissioner  had  no  power  to  direct  any  costo  to 
be  paid  out  of  the  diief  re^strar's  account,  other 
than  the  costs  incurred  in  the  separate  prosecution 
of  the  bankrupt,  he  withdrew  iiis  consent,  and 
declined  to  attend  the  re-taxation  xmtil  the  p(^t 
had  been  decided  by  the  Lord  Chancellor. 

Bacon,  Q.  0.  and  BardmoeU,  for  the  assignees, 
contended  that  the  object  of  the  L^slature  would 
be  defeated  if  the  accomplices  in  the  fraud  were  not 
prosecuted,  as  well  as  the  bankrupt  If  the  coste 
in  the  present  case  were  not  paid  out  of  the  chief 
registrar's  account  they  would  fall  on  the  bank- 
rupt's estate,  or  on  the  assignees  personally.  They 
referred  to  the  228rd  section  of  the  B.  A.  1861, 
which  is  as  follows : 

Thfe  oonrt  majr  dirsck  tbst  flMoreditorB*  assignee,  <»r,  If  there 
be  no  credUors*  assignee,  the  offleial  ssfrtgnee  or  any  of  tba 
eredltOTB  of  ttie  banfEmpt,  AsJl  act  as  tbe  proaecator  In  reipein 
of  such  offence,  and  bImII  give  to  saoh  aaaignee  or  orsditor  a 
oertifloate  of  the  oourt  having  eo  dlreoled,  which  oertffloatS 
shall  be  deemed  soiBclent  proof  of  such  proeecation  hawliup 
been  directed  as  aforesaid;  and  upon  the  production  w 
audi  oeitiftoate  the  cost  of  aoeh  proseantlon  ehall  be  allowed 
by  the  court  before  which  anr  person  ahall  be  proaoonted  or 
tried  in  pursuance  of  such  direction,  unleea  such  last-inea* 
ttoned  court  shall  specially  otherwise  direct;  and  when 
allowed  by  any  such  court,  such  sum  so  allowed  shall  ba 
ordered  by  the  said  covrt  to  be  paid  and  borne  iniJl  respects 
in  the  same  manner  as  the  expenses  of  prosecutions  for 
felonies  are  now  paid  and  borne  accordingly ;  and  any  ex- 
penses incurred  by  such  prosecutor  other  than  those  so 
defrayed  in  acoordaaoe  witti  the  next  following  clause  shall 
be  pedd  out  of  the  aooonnt  intituled  **The  Chief  Begl8trar*s 
▲ooount"  . 

The  Attorney- General  (Sir  J.  Bolt)  and  JB.  B, 
MiUsr,  submitted,  on  behalf  of  the  chief  registrar, 
that  it  was  his  duty  to  see  that  improper  charges 
were  not  made  upon  the  fund ;  ana  the  assignees 
ought  not  to  have  attempted  to  carry  through  the 
taxation  in  his  absence.  With  respect  to  the  pro- 
secutions, the  object  of  the  Act  was  answered  when 
the  bankrupt  was  convicted,  and  the  assignees  were 
not  justified,  dther  by  the  order  of  the  commissioner 
or  by  public  policy,  in  proceeding  against  the  other 
two  persons.  It  was  not  contemplated  by  the  legis- 
lature that  the  costs  of  the  prosecution  of  any 
person,  except  the  bankrupt,  should  come  out  of  the 

chief  registrar's  account. 

• 

The  Lord  Chancbllob  (Chelmsford).— It  is  veiy 
desirable,  where  frauds  have  been  committed  by  the 
bankrupt  alone,  or  by  the  bankrupt  together  with 
other  persons,  that,  both  for  the  protection  of  that 
bankrupt's,  and  idl  other  bankrupts'  estates,  prose- 
cutions should  be  instituted  against  those  who  have 
been  guilty  of  the  frauds ;  and,  therefore,  it  would 
be  unreasonable  if  the  costs  only  of  the  proseouticm 
of  the  bankrupt,  and  not  the  costo  of  prosecuting 
those  persons  who  were  concerned  with  him  in  the 
perpetration  of  the  frauds,  should  be  allowed.  In 
the  present  case  there  must  be  a  re-taxation,  and  in 
such  re-taxation  the  proper  oosto  of  aU  the  prosecu- 
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tiooB  miut  be  allowed.  The  costs  of  the  re-tazAtion 
mustalfo  be  allowed  oat  of  the  chief  registrar's 
aocoont.  I  cannot,  however,  allow  the  costs  of  this 
application  against  that  fund. 

Solicitors  for  the  asmnees,  ChUion,  Burton,  Yeaies, 
and  Hart,  agents  for  W.  S,  AUen,  Birmingham. 

Solicitors  for  the  chief  registrar,  il/dh'(/oe,  Bromley, 
and  Thorn. 


V.  0.  WOOD'S  COUBT. 

lUportod  by  W.  H.  Bnonr,  and  R.  T.  Boult,  Esqn., 
BaRi«t«r»-ftt-X4KW. 

Monday,  Nov.  4, 1867. 
WxLKEB  V.  Bbbwstbb. 

InjuHction-^jyuisance, 

Where  the  deftp  for  hU  own  profit,  held  /ites  in  the 
grounds  of  his  house  at  which  there  were  disphus  of 
fireworks,  music,  and  dcmcing,  and  which  causedlarge 
crowds  to  collect  outside  the  grounds  in  the  road 
sqKtrtUing  the  premises  of  the  ^u,from  the  deft,*s,  the 
court  granted  a  perpetual  injunction  to  restrain  the 
defi.  from  holding  the  f ites  or  other  entertainments 
wherAg  a  nuisance  might  he  occasioned  to  the  pit. 

This  was  a  suit  to  restrain  the  deft,  from  holding 
fifes  in  the  grounds  of  Molinenz  House,  near 
WolTerhampton,  or  from  permitting  the  grounds  to 
be  used  for  displays  of  fireworks,  or  for  public  music, 
or  for  any  other  public  entertainment,  whereby 
large  numbers  of  idle  persons  might  be  drawn 
together  In  the  immediate  neighbourhood  of  the 
I^t's  premises. 

The  pit's  house  was  separated  from  the  grounds 
of  Molineux  House  by  a  lane.  The  deft.,  Brewster, 
who  was  the  proprietor  of  a  music-hall  at  Wolver- 
hampton, became  the  lessee  of  Molineux  House 
and  groimds  in  May  1867,  and  shortly  after  entering 
into  possession  advertised  that  a  mouster  fSte  would 
be  held  in  Molineux  grounds.  The^te  was  attended 
by  a  large  number  of  persons.  The  amusements 
consisted  of  a  band  of  music  and  fireworks.  This 
fite  was  followed  by  an  announcement  tiiat  fetes  of 
a  similar  character  would  be  held  twice  a  week, 
which  fStes  were  accordingly  held. 

The  evidence  adduced  on  behalf  of  the  pit.  showed 
that  these  fites  brought  together  large  crowds  of 
persons  from  Wolverhampton.  That  a  large  brass 
band  of  eighteen  performers  played  for  nine  or  ten 
hours  twice  a  week  in  the  grounds  of  Molineux 
House,  the  distance  from  the  orchestra  to  the  plt.'s 
house  being  only  sixty  yards.  That  during  the 
fltes  the  noise  from  the  fireworks,  the  music,  and  the 
rabble  was  very  great,  and  that  numbers  of  persons 
climbed  on  the  walls  of  the  plt.'s  garden.  Also  that 
rocket-sticks  fell  into  the  plt.'s  grounds. 

The  defence  sought  to  be  made  out  by  the  deft, 
was,  that  fetes  had  been  held  in  these  grounds  during 
the  last  ten  years  without  complaint  on  the  part  of 
the  pit.  That  the  noise  from  the  music  and  fire- 
works was  not  so  great  as  to  occasion  a  nuisance  to 
the  pit.,  and  that  the  entertainments  had  been  con- 
ducted in  the  most  proper  and  orderly  manner,  and 
the  deft,  adduced  the  evidence  of  the  chief  con- 
stable and  two  policemen  of  the  borough  of  Wolver- 
hampton, to  show  that  the  deft,  had  caused  policemen 
to  bo  stationed  at  the  gate  of  Molineux  grounds 
to  prevent  prostitutes  or  other  disorderly  and 
dissolute  persons  from  entering  the  grounds,  and  that 
no  prostitutes  or  disorderly  or  disreputable  cha- 
racters had  been  admitted  into  Uie  grounds. 

The  pit.  filed  his  bill  on  the  1st  July  1867. 

Ihvce,  Q.  C.  and  JFVg  appeared  for  the  pit.,  and 
cited 
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Kay,  Q.  C.  and  Horsey,  for  the  deft.,  contended 
that  the  fetes  did  not  in  themselves  amount  to  a 
nvdsance ;  and  that  if  the  court  were  to  interfere  in 
this  case  no  one  would  feel  safe  in  giving  a  garden 
fite  in  a  country  house,  or  a  ball  or  ront  in  a  tows 
bouse.  They  complained  that  the  suit  had  been 
instituted  without  the  slightest  notice  to  the  deft. 

The  Vicb-Chamcellob  said,  that  a  good  deal  had 
been  said  about  the  suit  having  been  inatitutecl 
without  any  notice  to  thedeft. ;  and  if,  directly  the  suit 
had  been  instituted,  the  deft,  had  agreed  to  stop  the 
nuisance  complained  of,  there  might  have  been  some 
ground  for  the  remark ;  but  the  deft,  had  contested 
&e  right  of  the  pit.  to  restrain  his  proceedings ;  and 
had  contended  from  the  institution  of  the  suit; 
firsty  that  he  had  committed  no  nuisance;  and 
secondly,  that  there  had  been  laches  on  the  part  of 
the  pit.  He  (the  V.  C.)  was  at  first  impressed  witb 
the  circumstance  that  for  ten  years  these  enter- 
tainments, &C.,  had  been  carried  on  |  for  the  deft, 
might  very  well  say  that  the  pit.,  having  acquiesced 
in  this  state  of  things  for  so  long  a  time,  the  court 
could  not  now  inteHere.  But  the  etidence  showed 
that  there  had  been  no  entertainment  for  hire  during 
those  ten  years,  but  that  occasionally  there  had  been 
fites  for  chuitable  purposes,  and  that  even  these 
were  found  productive  of  nuisance.  There  appeared 
to  have  been  only  two  fetes  given  by  Mr.  Tjrer,  the 
predecessor  of  the  deft,  within  the  last  four  years 
and  a  half.  The  pit  contended  that  the  entertain- 
ments complained  of  were  a  nuisance  on  these 
grounds:  First,  the  noise  occasioned  by  a  brasa 
band  of  eighteen  performers,  which  played  within  a 
few  yards  of  his  house  twice  a  week  without 
cessation  from  two  or  three  o'clock  in  the  after- 
noon till  eleven  at  night.  Secondly,  the  throwing 
up  of  rockets ;  the  noise  occasioned  by  the  discharge 
of  fireworks,  and  risk  to  the  plt.'s  garden  and 
greenhouses  from  the  falling  of  rocket-sticks. 
Thirdly,  the  noise  and  disturbance  from  crowds  of 
idle  people,  who,  being  idle,  occupied  the  road  and 
the  whole  of  the  pit's  wall  during  the  performance. 
The  deft  had  contended  that  after  eleven  o'clock 
at  night  there  had  been  only  three  men  on  the  wall 
of  the  pit's  house,  but  then  that  was  after  the 
performance  was  over.  The  deft  had  adduced  evi- 
dence to  show  that  the  deft,  had  (much  to  his 
credit),  placed  policemen  at  the  entrance  of  the 
grounds  to  prevent  prostitutes  and  other  improper 
characters  from  being  admitted  into  the  building. 
But  that  evidence  had  no  reference  to  the  third 
ground  of  complaint,  because  the  pit  did  not 
complain  of  the  people  that  were  upon  the  grounds,, 
but  of  the  people  who  were  excluded.  In  Bex  t. 
Moore,  the  deft,  had  driven  the  disorderly  people 
from  his  grounds,  and  yet  it  was  held  that  their  col- 
lectiog  together  near  the  spot  was  a  nuisance,  f  Hi» 
Honour  then  went  through  the  evidence  adduced  by 
the  deft)  As  regards  Bex  v.  Moore,  &c.,  the  case 
was  therefore  quite  clear.  Mr.  Kay  had  argued 
that,  if  this  defendant  had  committed  a  nuisance, 
then  every  one  who  gave  a  ball  or  rout  was  also 
liable  to  a  suit  This  very  point  had  been  noticed 
by  Mr.  Joy,  the  counsel  for  the  deft  in  Bex  y. 
Moore,  who  referred  to  the  case  of  Bex  v.  Cro§s^ 
8  Camp.  226,  before  Lord  EUenborough.  The  fact 
that  the  attraction  which  brought  the  people  toge- 
ther was  innocent  did  not  make  the  crowd  less  a 
nuisance.  In  the  case  of  CarHsle,  the  printer  in 
Fleet-street,  it  was  decided  that  Uie  exhibi- 
tion of  prints  in  a  shop  window  which  caused 
the    collection    of    a    crowd    was    a    nuisance. 
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Bat    if  people  had  their  houses  for  the  enjoy- 
ment   of   life,    and    halls   and   routs    were   sup- 
posed to  form  part  of  the  enjoyment  of  life,  it 
would,  he  (the  V.  C.)  imagined,  he  very  difficult 
for  any  one  complaining  of  the  noise  and  incon- 
Tcnience  caused  by  a  ball  giren  by  a  neighbour  to 
^t  an  indictment  against  him,  and  it  would  cer- 
tainly be  still  more  difficult  to  get  thia  court  to 
interfere.    But  in  this  case  the  deft  was  not  giring 
a  private  entertainment,  but  was  setting  up  a  busi- 
ness to  collect  people.     Lord  Tenterden,  in  Rex  ▼. 
Moore,  said:  "The  deft,  asks  us  to  allow  him  to 
make  a  profit  to  the  annoyance  of  all  his  neigh- 
bours ;   if  not,  it  is  said  we  shall  strain  the  law 
against  him.    If  a  person  collects  together  a  crowd 
of  people  to  the  annoyance  of  his  neighbours,  that 
ia  a  nuisance  for  which  he  is  answerable."  It  seemed 
that  there  was  a  clear  c^se  of  nuisance  as  to  the 
«rowd,  and  though  he  was  not  bound  to  express  his 
opinion  as  to  how  far  the  band  and  the  fireworks  con- 
stituted a  nuisance,  yet  he  had  a  yery  strong  opinion 
that  the  setting  up  a  powerful  brass  band,  which 
played  from  six  to  eleven  in  the  evening  twice  a  week 
and  the  noise  of  the  fireworks  (to  say  nothing  of  the 
damage  that  might  be  occasioned  to  the  pit.  by  the 
rocket  sticks  falling  in  his  grounds),  would  consti- 
tute a  nuisance,.    But  in  the  case  of  a  crowd  it  was 
established,  and  the  collection  of  the  crowda  was 
a  necessary  consequence  of  giving  these  fetes  near  a 
la^ge  town  like  Wolverhampton.    On  this  ground, 
th^efore,  the  pit  was  entitled  to  relief,  and  he 
ahould  grant  a  perpetual  injunction  to  restrain  the 
deft  from  continuing  to  hold  upon  the  grounds,  in 
the  bill  mentioned  as  being  in  his  occupation,  any 
public  exhibition  or  other  entertainment  whereby 
a  nuisance  might  be  occasioned  to  the  annoyance 
and  injury  of  the  pit    The  deft,  to  pay  the  costs  of 
the  suit 

Solicitors :    Skarp    and    Ullithorne,    agents   for 
Thomas  Walker,  of  Wolverhampton,  for  the  pit ;  and 

(Jiukrhm  and  Field  for  the  deft 
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Beported  by  T.  W.  8Auin>na,  and  W.  F.  FiXLAaoai,  Etqn., 

Barrifltert-at-Lair. 

Thursday,  Nov,  7,  1867. 
(Before  Cockbubn,  C.  J.,  Mbllor  and  Lush,  JJ.) 

TuLLT  V,  COBBIB. 

Fidse  imprisonment — Justification — Arrest  on  sutpicUm 
of  fuonv- — Administering  noxious  thing — Intent — 
24  j*  25  Viet.  c.  100. 

Under  the  Criminal  Law  Consolidation  Act  (24  ff  25 
Vict.)  c.  100,  ss.  28,  24,  if  a  noxious  thing  ts  timaw' 
fuffy  administered  with  intent  only  to  injure  or  annoy, 
and  does  in  fact  inflict  grievous  bodify  harm,  a 
fehnuf  is  committed.  Therefore  in  an  aetwn  for  false 
imprisonment  on  a  charpe  of  administering  poison,  the 
jury  finding  that  a  noxious  thing  had  been  so  adminis- 
tered, and  that  it  inflicted  grievous  injury  in  fact, 
and  also  finding  facts  which  amomUeato  reasmuMe 
coMMt  ofwuspicMn : 

Held,  that  the  deft,  was  entitled  to  the  verdict  on  a  plea 
of  justification  on  the  ground  of  reasonable  suq}icion  of 
a  felony. 

Action  for  arrest  and  false  imprisonment 
First  count,  that  the  deft  gave  pit  into  custody, 
and  caused  her  to  be  imprisoned  on  a  false  charge 
of  felony.  Second  count,  that  deft  maliciously  and 
without  reasonable  cause  went  before  a  magistrate, 
and  charged  her  with  felony,  and  caused  her  to  be 
remanded  and  imprisoned,  &c. 
Pleas.— 1.  Not  guilty.    2.  To  first  count,  that  a 


certun  person  to  the  deft  unknown  did  feloniously, 
unlawfully,  and  maliciously  administer  to,  and  cause 
to  be  administered  to  and  taken  by,  certain  persons, 
a  destructive  and  noxious  thing,  so  as  then  thereby 
to  inflict  on  them  grievous  bodily  harm. 

The  plea  then  set  forth  certain  facts  to  show 
reasonable  cause  of  auspidon  against  the  pit., 
who  was  shown  to  have  been  then  residing  in  the 
def  t's  house  as  his  cook,  as,  that  she  had  cooked 
the  dish  in  which  the  noxious  substance  waa 
found,  &c  (see  report  of  case  at  Nisi  Frius,  16  L.  T. 
Rep.  N.  S.  796. 

At  the  trial  before  Cockbum,  C.  J.  at  the  last 
sittings  in  this  court,  the  substantial  matters  of  fact 
stated  in  the  plea  were  proved,  and  there  was  no  doubt 
that  the  effects  of  the  poison  were  most  severe,  and, 
indeed,  one  person  died ;  the  onl^  question  beinff  as 
to  the  intent  with  which  the  noxious  ingredient  had 
been  given.  Upon  this  point  the  enactments  in  the 
Criminal  Law  ConsoUdation  Act  1861  (24  &  25  Vict 
c.  100),  ss.  23  &  24  were  dted. 

Sect  28 : 

Whoerer  shall  tmlawfally  uid  malicioaaly  ftdminlBter  to^  or 
oanae  to  be  administered  to  or  taken  by,  any  other  penon, 
any  poison  or  other  destnictiTe  or  noxloos  thing,  bo  as 
thereby  to  endanger  the  life  of  saoh  perwni,  or  bo  as  thereby 
to  inflict  upon  Boch  person  any  grievona  bodily  hann,  Bhall  be 
guilty  of  felony. 

Sect  24: 

Whoever  shall  nnlawfolly  and  nuUeionsly  administer  to,  or 
use  to  bo  administered  to  or  taken  by  any  other  peraon  any 
son,  &&,  with  intent  to  injure,  awieve,  or  annoy  Buob 
son,  shall  be  guilty  of  a  misdemeanor. 
On  the  part  of  the  pit  it  was  contended  that  the 
case  came  within  the  latter  dause,  and  was  a  mere 
misdemeanor ;  on  the  part  of  the  deft,  it  was  con- 
tended that  it  came  within  the  former  dause,  and 
was  one  of  fdony,  because  even  supposing  there 
was  no  actual  intent  to  kill  or  do  grievous  injury, 
such  an  injury  had  in  fact  been  inflicted,  and  that' 
being  so,  it  came  within  the  former  clause,  and 
amounted  to  fdony. 

At  the  close  of  the  case,  the  Lord  Chief  Justice 
left  to  the  jury  specific  questions,  and  the  jury 
replied  in  effect  that  a  noxioua  thing  had  been 
administered,  but  not  with  intent  to  inflict  grievous 
bodily  harm ;  that  grievous  bodily  harm  had  re- 
sulted; and  they  assessed  the  damages  for  the 
pit  at  802.  conditionally. 

Upon  these  findings  the  Lord  Chief  Justice  di- 
rected a  verdict  for  the  deft,  with  leave  to  the  pit. 
to  move  to  enter  a  verdict  for  that  amount. 

Huddleston,  Q.  C.  (with  him  J.  0,  GriffiU)  now 
moved  accordingly.  He  contended  that  it  was  neoet- 
sary  for  the  deft  to  show  that  a  fdony  had  been  com- 
mitted, and  the  administration  of  poiaon  with  intent 
only  to  injure,  and  not  to  inflict  grievous  injuiy  waa 
only  a  misdemeanor.  [Cookbubk,  C.  J.  said  he 
had  put  the  specific  questions  to  the  jury  which  he 
thought  necessary  to  apply  to  the  statute,  and  upon 
the  findings  thereon  he  thought  the  case  came  within 
the  felony  clause.] 

Mellor,  J.— The  effect  of  the  answers  of  the  jury 
to  the  questions  put  to  them  is  to  bring  the  case 
within  that  dause,  and  to  show  that  a  felony  had  been 
committed.  The  mere  administration  of  poison  with 
intent  only  to  injure  or  annoy  is  of  itself  only  a 
misdemeanor ;  but  its  administration,  if  it  actudly 
causes  grevious  bodily  harm,  or  its  administration 
with  intent  to  cause  such  injury,  is  a  felony.  In 
effect  the  jury  have  found  the  plea  to  be  proved ; 
and  there  is  no  reason  for  disturbing  the  verdict 

Lusn,  J.  concurred,  quite  agreemg  in  the  con- 
struction put  upon  the  statute. 

Rule  refused. 
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Beo.  V,  Pabkinson — ^Mateb  (app.)  ».  Hakdiho  (reap.) 
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Thvrsde^,  Nw,  7, 1867. 

Bbo.  V,  Fabkinson. 

Quo  warranta — TownanmdSor — Right  to  nominate — 
QacMficatian  as  burgess  of  ike  ward. 

Under  the  22  VicL  c.  35,  ths  nominator  of  a  candidate 
for  election  as  town  councillor  must  himself  he  a  burgess 
of  the  ward  for  which  the  candidate  is  nomiiuitecL 

Deoraner  to  an  infonnatton  in  the  nature  of  a 
quo  warranto  directed  against  the  holder  of  the  office 
of  town  councillor,  on  the  ground  of  invalidity  of 
his  nomination,  bj  reason  of  want  of  proper  quali- 
fication of  his  nominator  as  a  burgess  of  the  ward. 

i^  declaration  stated, 

That  tihe  boroogh  of  Beyeriey  ia  an  SDoient  borongh  sitaate 
and  being  within  fche  Eaat  Biding  of  the  laid  conaty  of  York, 
and  that  sinoe  the  paasing  and  coming  into  effect  of  an  Aet  of 
Parliament  made  and  passed  in  the  iizth  year  of  the  reign  of 
his  late  Majesty  King  William  the  Fonrth,  intitaled.  An  Act 
to  invTlde  for  the  i^nJation  of  municipal  corporations  in 
England  and  Wales,  and  thenceforth  hitherta    The  mayor, 
aldermen,  and  borgesses  of  the  said  borough  were  and  are  one 
]>ody  corporate  and  politic  in  deed,  fact,  and  name,  by  the 
■t^le  and  name  of  the  mayor,  aldermen,  and  Inirgesses  of  the 
borough  of  Beverley,  in  the  ooonty  of  York;  and  that  the  said 
borongh  is  diTided  into  and  comprehends  two  separate  and 
dtetinct  wards,  and  twa  wards  only,  that  is  to  say,  the  Minster 
wazd  and  the  St  Mary's  Ward  respeetively ;  and  that  within 
tiie  said  borough,  pursuant  to  the  provisions  of  the  said  Act, 
there  of  right  ought  to  be  one  mayor,  divers  (to  wit)  six  alder- 
men, and  divers  (to  wit)  eighteen  councillors  of  the  said 
borough  to  be  elected  in  the  manner  required  by  and  specified 
In  the  said  Act,  and  the  several  other  statutes  in  that  behalf 
ia  force ;  and  that  the  total  number  of  councillors  for  each  of 
the  said  wards  in  the- said  borongh  to  be  elected  in  manner 
aforesaid  is  nine ;  and  that  4ie  place  and  office  of  councillor  of 
the  said  wards  in  the  said  horon^  ever  since  the  making  and 
ooming  Into  effect  of  the  said  Act,  haUi  been  and  still  is  a 
pabhc  oflBce,  and  a  place  and  office  of  great  trust  and  pre- 
emiaenoe  within  the  said  borough,  touching  the  rule  and 
govexmnent  of  the  said  boroogh,  and  the  administration  of 
pobUo  justice  within  the  same,  that  is  to  say,  at  the  borourii 
of  Beverley  aforesaid,  in  the  county  aforesaid ;  and  that  on  we 
first  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  faoDdved  and  slzty-efac,  three  councfllors,  who  were 
elected  and  had  served  for  titie  said  Minster  ward  of  ^e  said 
borongli^  and  whose  teim  and  period  of  office  expired  on  that 
day,  went  out  of  office,  according  to  the  provisions  of  the 
said  statute  in  that  behalf;  and  that  on  the  said  first  day  of 
November,  in  the  year  of  our  liord  one  thousand  eight  hun- 
dred and  sixty-six,  there  was,  according  to  the  provMoas  of 
the  said  statute  in  that  behalf,  held  an  election  of  Uiree  coun- 
cillors  for  the  said  Minster  ward,  in  the  said  borough ;  and 
that  prior  ta  the  day  of  the  said  eleotion,  that  is  to  say,  at  least 
two  whole  days  (Sunday  excluded)  hefore  tiie  sane,  one  John 
Parkinson,  of  the  aforesaid  borough  of  Beverley,  cooper,  was 
and  had  been  nominated  in  writing  in  the  manner  hereinafter 
alleged  for  the  oflloe  of  oovnoillor  for  the  said  ward,  the  sidd 
John  Parkinson  not  then  betaig  a  retiring  councillor  for  the 
said  ward.    That  the  aforesaid  nomination  of  the  said  John 
Parkinson  was  made  asd  signed  by  the  party  nominating,  that 
Is  to  say,  by  one  William  Whiting,  of  North  Bar  Witbin,  in 
ttw  said  borough  of  Beverley,  and  the  said  John  Parkinson 
was  not  noooinated  at  the  said  eleetion  for  the  olBce  of  coun- 
oUIor  for  the  said  Minater  ward,  or  otharwi8&  by  any  other 
person  or  in  any  other  manner  than  as  aforesaid.    That  before 
aaid  at  the  ttaue  of  making  and  signing  the  said  nomination  of 
the  said  John  Parkineon,  the  said  WUIIam  Whiting,  who  pur- 
ported to  make  the  same,  was  not  a  peiwA  entitled  to  vote 
at  the  election  of  counclllora  for  the  said  Minster  ward,  in 
respect  of  which  he  assumed  to  make  the  aforesaid  nomination, 
nor  was  he  on  the  bvigess  roll  of  the  said  ward,  to  wit,  the 
ward  list  thereof  in  force  for  the  said  eleotioo*  but  at  the  time 
of  making  the  said  nomination,  the  said  William  Whiting 
was  on  the  burgess  roU  of  the  said  St.  Mary's  ward,  to  wit,  the 
ward  list  thereof  hi  foree  for  elections  in  and  for  the  same,  and 
entktied  to  vots  at  eleetf one  for  the  said  St  Mary's  ward,  in 
the  said  borough,  and  not  otherwiae.    That  by  reaaon  ana  in 
manner  aforesaid  the  said  John  Parkinson  was  not  so  nomi- 
nated for  the  office  of  councillor  of  the  said  Minster  ward,  as 
by  the  statute  in  this  behalf  made  is  required,  and  by  reaaon 
thereof  could  not  be  and  was  not  duly  or  legal^  eleoted  at  the 
aaid  election  to  be  counciUor  for  the  said  ward,  &c. 

Demurrer  and  joinder. 

Defts.  points  :>«That  hia  "election  as  one  of  the 
councillors  for  the  Minster  ward  was  a  good  and 
yalid  election  and  not  in  any  way  invalidated  by 
reaawi  of  his  nomiBatioQ  having  been  such  as  in 
the  said  information  mentioiied. 

Points  on  the  part  of  the  prosecution :— 1.  That 
the  alleged  election  of  the  defendant  was  bad,  he 
not  having  been   duly   nominated   as   candidate. 


2.  That  the  person  assuming  to  nominate  the  deft, 
was  not  duly  qualified  to  make  such  nomination. 

3.  That  it  is  necessary  to  make  a  valid  nominatioa 
that  the  nominator  should  be  a  person  entitled  to 
vote  at  the  particular  election  in  respect  of  which 
he  makes  the  nomination.  4.  That  no  person  can 
lawfully  nominate  a  candidate^  except  one  who  is  on 
the  voters*  list  for  the  ward  in  respect  of  which  he 
makes  the  nomination  and  entitl^  to  vote  at  the- 
election  of  sudi  nominee. 

Kejfq>lay  for  the  deft.— The  point  is  as  to  the 
allegation  that  Whiting,  the  nominator,  was  not  a 
person  entitled  to  vote  at  the  election  of  councillors. 
If  under  22  Vict,  c  35,  the  person  nominating  must 
be  a  burgess  of  the  particular  ward,  it  is  admitted^ 
that  the  information  is  sustainable ;  otherwise  not 
so.  ^ 

KeoTie^  Q.  C,  for  the  prosecution  was  not  called 
upon. 

The  CousT  were  clearly  of  opinion  that  the  person 
nominating  must  be  a  burgess  of  the  particular 
ward,  that  therefore  the  election  was  invalid,  and 
the  information  sustainable  at  Law.  The  demurrer^ 
therefore  must  be  overruled. 

Judgment  for  the  Crown, 


Saturdoif^  Nov.  0, 1867. 

Mayes  (app.)  v.  Habdino  (resp.^ 

Public  Health  A,ct  1848^^1  conviction  hg  justices  under 
sect.  39  a  civil  and  not  a  critninal  proceeding — Con* 
tinuing  offence — JFVosecufton  not  barred  bg  Jerviis 
Act  (11  I- 12  Vict.  c.  43). 

The  commitment  by  two  justices  under  11  j*  12  Vict,  c  63^ 
s.  39,  of  a  member  of  the  town  council  and  loeaT 
board  of  a  borough  for  non-delivery  of  a  rate-book  tm 
his  possession  by  virtue  of  his  office  as  overseer  and 
collector  of  the  borough  raUs  is  a  civil  and  not  a  cri- 
minal proceeding,  being  in  the  nature  of  a  distraint. 

The  offence  of  non-deHverv  consists  in  continuing  to 
retain  the  subject  of  the  distraint.  The  limitation  of 
six  months  by  sect.  l\  of  Jervis*s  Act  (11  j*  12  Viet. 
c  43)  will  therefore  not  apply. 

Semblej  per  Lush,  J,  that  such  limitation  will  only  apply 
where  the  object  of  the  proceeeUng  is  punishment  and 
not  merely  coercion. 

This  was  an  appeal  against  a  conviction  by  the 
justices  of  Staffordshire  under  the  Public  Health 
Act  1848  (11  &  12  Vict.  c.  63,  s.  39.)  and  came 
before  the  court  in  the  form  of  a  special  case.  ^ 

At  a  petty  sessions  holden  at  the  Guil^all  in  and 
for  the  borough  cME  Newcastle-under-Ityme,  on  the 
27th  March  1867,  a  oomplalnt  pieferred  by  Thomas 
Harding,  town  derky  and  clerk  to  the  local  board 
ol  Health  of  the  aaid  borough  of  Newoaatle-under- 
Lyme  (hereinaf  t^  called  the  resp.;),  against  Thomas 
Mayer,  of  the  said  borongh  (hereinafter  called  the 
app.),  under  sect.  39  ol  the  11  &  12  Vict.  c.  68, 
called  the  Public  Health  Act  1848,  and  which  com- 
plaint  was  bud  on  the  22nd  March  1867,  and  was  in 
the  words  following:  "The  complaint  of  Thomas 
Harding,  town  clerk,  and  clerk  to  the  local  board  of 
health  for  the  borough  of  Newcastle-under-Lyme, 
in  the  county  of  Stafford  (the  said  borough  being 
duly  constituted  a  district  to  which  the  Public 
Health  Act  1848  has  been  duly  applied),  made  and 
preferred  on  the  part  of  the  said  lo^  board  by 
virtue  of  the  said  Act,  to  roe,  the  undersigned,  ooe 
of  Her  Majesty's  justices  of  the  peace  for  the  said 
borough  of  Newcastle-under-Lyme,  this  22nd  March 
1867,  who  saith  that  Thomas  Mayer  was  the  col- 
lector of  rates  for  the  district  of  the  Newcastle- 
under-Lyme  Local  Board  of  Health,  duly  appointed 
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Q.  B.] 


Mater  (app.)  v.  Habdiko  (resp.) 


[Q.  B. 


under  and  bjr  virtne  of  the  Public  Health  Act  1848,  ] 
and  as  such  collector  has  in  his  possession  or  power  a 
certain  memorandum-book  or  caah-book,  wherein  is 
contained  entries  of  receipts  relative  to  the  rates 
collected  by  him,  and  also  other  books,  papers,  and 
^nritings  whicli,  as  well  as  the  said  book,  r^te  to  the 
execution  of  the  said  Public  Health  Act  1848,  or 
which  belong  to  such  board ;  and  that  the  said 
Thomas  Mayer,  baring  such  books,  papers,  and 
writings,  has  unlawfully  failed  to  delirer  up  to  the 
said  local  board  the  said  books,  papers,  and  writings, 
although  he  hath  been  thereunto  duly  required  so  to 
do  for  the  space  of  five  days  now  last  past,"  was 
heard  and  determined  by  us,  the  parties  respectively 
being  tlicn  present;  and  after  such  hearing  we 
adjudged  the  app.  to  be  committed  to  gaol,  there  to 
remain  without  bail  until  he  should  have  produced 
and  delivered  up  a  certain  memorandum-book  or 
cash-book,  in  respect  of  which  the  charge  or  com- 
plaint was  made.  And  whereas  the  app.,  being  dis- 
satisfied with  our  determination  upon  the  hearing  of 
the  said  complaint,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  20  &  21  Vict.  c. 
43,  duly  applied  to  us  in  writing  to  state  and  sign  a 
case  settiug  forth  the  facts  and  the  groutds  of  such 
our  determination  as  aforesaid  for  the  opinion  of  tlds 
court,  and  hath  duly  entered  into  a  recognisance  as 
required  by  the  said  statute  in  that  behalf.  Now, 
therefore,  we  the  said  justices,  in  compliance  with 
the  said  application,  and  the  provisions  of  the  said 
statute,  do  hereby  state  and  sign  the  following  case : 

Upon  the  hearing  of  the  complaint,  it  was  proved 
on  the  part  of  the  resp.  and  found  as  facts,  that  the 
said  app.  was  on  the  4  th  Jan.  1854,  duly  appointed 
the  collector  of  the  rates  of  the  said  local  board  of 
health,  and  that  he  acted  as  such  collector  until  the 
Ist  Peb.  1865,  when  he  resigned  the  office.  That  a 
notice  in  writing  under  the  89th  section  of  the 
Public  Health  Act  1848,  a  copy  whereof  is  returned 
herewith  marked  with  the  letter  "A,"  and  which 
notice  was  dated  the  2nd  Feb.  1865,  was  served  on 
the  said  app.  on  the  said  2nd  Peb.  1365,  whereby  he 
was  required  to  deliver  up  to  the  said  local  board 
all  papers  and  writings,  property,  effects,  matters, 
and  things  in  his  possession  or  power  relating  to  the 
execution  of  the  said  Act,  or  belonging  to  such 
board. 

That  the  said  app.  had  at  different  times  delivered 
up  to  the  clerk  of  the  said  local  board  of  health 
dirtTS  books,  papers,  and  writings. 

That  at  a  meeting  of  the  said  local  board  of  health 
held  on  the  5th  March  1867,  and  at  which  meeting  a 
report  of  the  finance  committee  upon  the  accounts 
of  the  app.  was  read,  and  a  direct  charge  of  defal- 
cations in  his  accounts  was  made. 

That  the  said  app.  (who  is  a  member  of  the  town 
eonncil  of  the  borongh  of  Newcastle-nnder-Lyme, 
and  a  member  of  the  local  board  of  health,  having 
been  elected  in  Nov.  1865)  behig  present  at  such 
meeting,  did,  in  reference  to  such  alleged  defalca- 
tion in  his  accounts  of  the  said  rates,  produce  to  the 
said  local  board  of  health  a  certain  memorandum  or 
cash-book,  which  book  did  contain  entries  relative  to 
the  receipt  by  the  app.  of  rates  due  to  the  said  local 
board  of  health. 

That  the  book  containing  entries  relative  to  the 
said  rates  was  for  the  first  time  discovered  by  its 
production  by  the  app.  at  tho  said  meeting. 

That  on  the  15th  March  1867,  and  in  consequence 
of  such  discovery,  another  notice  in  writing  under 
the  said  39th  section  of  the  Public  Health  Act 
1848,  and  a  copy  of  which  notice  marked  with  the 
letter  B.  is  returned  herewith,  was  served  on  the 
said  app.,  requiring  him  to  deliver  up  to  the  said 
local  board  of  health  the  "  said  memorandum-book 
or  cash-book  containing  entries  of  receipts  as  afore- 
said, and  all  other  books,  papers,  and  writings,  pro- 
perty, effects,  matters,  and  things  which  as  well  as 


the  said  book  related  to  the  execution  of  the  said 
Public  Health  Act  1848,  or  whic^  belonged  to  such 
board." 

That  the  said  memorandum-book  or  cash-book 
was  prior  to  and  on  the  date  of  the  complaint  being 
made,  and  also  then  was  in  the  possession  or  power 
of  the  said  app.,  and  that  it  related  to  the  execution 
of  the  said  Public  Health  Act  1848,  and  also  that  it 
belonged  to  such  local  board  of  health. 

That  the  app.  had  stated  (after  the  notice  of 
demand)  that  the  book  contained  many  entries  (page 
after  page)  of  his  receipts  as  collector  of  district 
rates,  and  that  it  also  contained  many  I.  O.  XJ.'s  and 
private  memorandums  of  his  own,  and  that  the  book 
was  his  own  property. 

That  the  said  app.  had  failed  to  deliver  up  such 
book,  and  had  positively  refused  so  to  do. 

It  was  contended  on  the  part  x>f  the  app.,  first, 
that  there  was  no  time  stated  in  the  complaint  when 
the  offence  was  committed ;  secondly,  that  the  non- 
compliance with  the  notice  of  the  2nd  Feb.  1865, 
was  the  offence  proceeded  for,  and,  therefore,  that 
this  proceeding  was  barred  by  Jervis's  Act  (11  &  12 
Vict.  c.  43,  s.  11),  and  by  the  Public  Health  Act 
1848.  sect  133. 

No  witnesses  were  called  for  the  defence,  and  the 
facts  being  found  as  abore, 

The  magistrates  overruled  the  first  objection, 
first,  because  the  date  of  the  offence  was  suffi- 
ciently defined  in  the  complaint,  the  same  having 
been  made  on  the  22nd  March,  and  alleged  that  the 
app.  had  failed  to  deliver  up  the  book,  although  he 
had  been  thereunto  "  required  so  to  do  for  the  space 
of  five  days  then  last  past  ;*'  secondly,  because  by 
the  1st  section  of  the  11  &  12  Vict.  c.  43,  "  no 
objection  shall  be  taken  or  allowed  to  any  informa- 
tion, complaint,  or  summons  for  any  alleged  defect 
therein  in  substance  or  in  form." 

The  magistrates  overruled  the  second  objection, 
first,  because  in  their  opinion  their  decision  was  not 
in  the  nature  of  an  order  "  for  payment  of  money 
or  otherwise  "  within  the  meamng  of  the  11  &  12 
Vict.  c.  43 ;  secondly,  that  the  matter  of  complaint 
was  not  complete  until  the  knowledge  of  the  book 
being  in  the  possession  of  the  app.  was  arrived  at 
by  the  rero.  by  its  production  at  the  meeting  of  the 
5th  March  1867,  consequently  that  the  time  of 
limitation  contemplated  by  the  11th  section  of  the 
11  &  12  Vict.  c.  43,  did  not  commence  as  regarded 
the  book  in  question  until  that  date. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  are 
upon  the  two  objections  stated,  and  whether  the 
decision  of  the  magistrates  thereupon  is  correct  or 
not. 

If  the  court  should  be  of  opinion  that  the 
decision  by  the  magistrates  on  the  points  stated  is 
legal  and  proper,  then  the  decision  is  to  stand,  and 
the  app.  is  to  be  committed  to  gaol,  there  to  remsdn 
without  bail  until  he  shall  have  produced  and 
delivered  up  the  said  memorandum  book,  or  cash- 
book,  in  respect  of  which  the  complaint  was 
made,  but  if  the  court  should  be  of  op&ion  other- 
wise, then  a  warrant  of  commitx^ent  will  not  be 
executed. 

WMahon  for  resps. — ^The  app.  contends,  first, 
that  the  time  when  the  offence  was  alleged  to  be 
committed  was  not  stated  with  suffleisfit  clearness, 
and,  secondly,  that  the  only  date  mentioned  in  the 
summons  being  the  time  of  his  election  in  1865, 
when  the  book  was  entrusted  to  him,  the  six  months 
within  which,  according  to  Jervis's  Act,  information 
must  be  laid  for  the  purpose  of  proceeding  snm- 
marily  before  justices,  had  long  since  ran  out ;  but 
in  this  the  app.  mistakes  the  nature  of  the  offence 
charged ;  it  is  not  his  detaining  the  book  in  1865, 
but  the  continued  detention  after  notice  given  him 
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in  1867.  According  to  the  terms  of  the  statute, 
that  constitutes  the  offence :  the  justices  make  an 
order  which  is  similar  in  its  effect  to  a  judgment 
in  detinue;  it  is  coercive,  not  penal,  or  penal  only 
so  far  as  distraint  is  penal ;  if  the  app.  had  given 
up  the  hook  to  the  officer  charged  with  the  execu- 
tion of  the  order  of  commitment,  he  would  not 
have  heen  taken  to  gaol — nay,  had  he  given  up  the 
hook  to  the  gaoler  he  would  at  once  have  heen 
released.  This  order  is  not  in  the  nature  of  a  con- 
viction ;  it  is  only  a  detention  under  civil  process 
until  certain  acts  are  performed.  EggingtorCs  case, 
2  £1.  &  Bl.  717,  is  clear  that  a  commitment  under 
an  analogous  section  in  the  Municipal  Government 
Act  (5  &  6  Will.  4,  c.  76),  s.  60  is  not  penal,  hut  is 
in  the  nature  of  civil  process.  See  also  Mayor  of 
Lichfield  V.  Simpson,  8  Q.  B.  65,  where,  on  a  similar 
offence,  it  was  held  that,  in  the  alternative  of 
resorting  to  tRe  summary  powers  given  by  an 
analogous  section  in  the  Municipal  Government  Act 
(5  &  6  Will.  4,  c.  76),  s.  60,  an  action  on  the  case 
would  lie.  The  second  point  that  the  time  within 
which  the  offence  was  committed  is  not  sufficiently 
stated  in  the  summons  cannot  he  maintained.  The 
summons  recites  the  notice  and  goes  on  to  say  that 
within  the  statutory  five  days  afterwards,  the  app. 
refused  to  give  up  the  book.  Now,  if  the  first 
notice,  in  1^5,  was  a  general  notice,  the  second 
notice,  after  the  meeting  in  March  1867,  was 
sufficiently  special,  and  the  app.  still  continued  to 
retain  the  book.  That  continued  retention  was  the 
offence,  and  the  order  made  by  the  justices  was  the 
proper  coercive  process :  (see  Bcu/lis  v.  Strickland, 
1  M.  &  G.  601.)  [Lush,  J.— The  offence  is  con- 
tinuing to  refuse  to  give  up.] 

Busfi  Cooper  for  app. — ^The  offence  is  not  a  con- 
tinuing one.  The  Act  of  Parliament  is  definite, 
and  accoording  to  the  language  of  the  section  the 
'offence  is  complete  on  the  termination  of  the 
five  days  after  service  of  the  notice  on  the 
collector.  J^ow,  tlie  statute  contemplates  a  re- 
fusal by  the  collector,  i.  e,  it  must  be  the  collector 
qvd  his  office,  who  refuses  to  deliver ;  but  here  the 
app.  had  ceased  to  be  a  collector  when  the  notice 
was  served  upon  him.  It  was  not,  then,  the  collec- 
tor who  retained  the  book,  and  the  app.,  therefore, 
by  retaining  it,  committed  no  offence  within  the 
meaning  of  the  section.  This  was  a  penal  statute 
and  must  be  construed  strictly.  If,  then,  there  was 
no  offence  within  the  meaning  of  the  section,  its 
coercive  powers,  admitting  them  to  be  coercive, 
could  not  apply,  and  the  board  was  remitted  to  the 
ordinary  common  law  remedy,  an  action  of  trover. 
It  must  be  remembered,  too,  that  the  app.  was, 
besides  being  a  collector,  and  after  he  had  resigned 
his  office  of  collector  continued  to  be,  a  meml^r  of 
the  town  council  and  local  board.  Could  It  be 
maintained  that  as  such  he  had  no  colourable  right 
to  the  possession  of  this  book?  he  might  say, 
"  Why,  I  am  summoned  for  detaining  my  own  pro- 
perty.*' But,  however  that  might  be,  according  to 
the  Act  of  Parliament,  the  offence  can  only  be  com- 
mitted by  the  person  filling  the  office  of  collector 
at  the  time  the  offence  was  committed. 

M^Mahcn, — ^That  objection,  however  ingenious, 
is  a  point  which  was  not  reserved  by  the  justices, 
and  the  court  is  limited  to  a  consideration  of  the 
points  so  reserved :  see 

Parhts,  app.,  y.  HuxtabU,  resp.,  28  L.  J.  221.  M.  C. 

Busk  Cooper, — The  offence  is  complete,  if  an 
offence  at  all,  when  the  five  days  have  elapsed  after 
the  first  notice  was  served ;  considerably  more  than 
six  monhs  elapsed  between  that  date,  t.  €.  the 
last  of  the  five  days,  and  the  information  laid ;  the 
11th    section   of   Jervis's    Act  therefore  applies, 


and  the  summary  remedy  under  this    section  is 
barred. 

CocKBUBN,  C.  J. — ^I  am  of  opinion  that  this  con- 
viction must  be  affirmed.  All  the  statute  means 
by  giving  the  five  days  is,  not  to  define  the  time  of 
committing  the  offence,  but  to  give  the  party  \0 
whom  notice  has  been  given  five  days  to  do  wluit  ia 
required  to  be  done.  There  is  no  offence  committed 
until  after  the  expiration  of  the  five  days  from  the 
service  of  the  notice;  then,  if  that  is  not  done 
which  the  notice  requires  to  be  done  the  par^ 
becomes  au  offender  and  continues  to  offend  until 
he  does  what  the  law  requires  of  him ;  it  is  then  a 
continuing  offence— he  is  to  deliver  up  something; 
well,  he  is  to  deliver  it  up  within  the  five  days,  if 
not,  he  is  to  deliver  it  up  in  any  intermediate  period, 
to  avoid  the  powers  vested  in  the  magistrates.  It  is 
not  affected  by  Jervis*8  Act  at  all. 

■ 

Lush,  J.— I  am  of  the  same  opinion.  Jervis'a 
Act  applies  to  bygone  acts— completed  offences, 
not  offences  of  continuance.  I  think,  too,  that 
Jervis*s  Act  may  be  said  only  to  apply  where  the 
powers  vested  in  the  magistrate  are  penal,  for  tibe 
purposes  of  punishment ;  here  the  imprisonment  is 
in  the  nature  of  a  distress ;  it  is  until  the  prisoner 
gives  up  certain  things,  then  he  may  go  at  large. 

Conviction  affirmed. 

Tub  Chubchwabdens  and  Otbbsbebs  of  the 
Pabish  of  St.  Gbobob^s,  Hanoveb-squabe 
(apps.)  V,  The  Guabdians  of  the  Cambbidob 
Union  (regps.). 

Pauper  seiikment—S  WiO.  &  3/.  c.  11,  s,  Q^  Settlement 
by  payment  of  property  tax. 

A  pauper  assessed  to  and  actudBy  paying  the  property 
tax  for  one  year,  ac^tres  a  settlement  in  the  parish  in 
whteh  the  tenement  ts  situate  in  Trntct  of  which  such 
tax  ispayablej  and  paid,  under  3  WilL  A-  M,  c.  11, «.  6, 
nothwtthstanaing  that  by  the  Property  Pax  Act  (5^6 
Vict,  c.  85,  s,  60)  he  is  empowered  to  ana  aoes 
actually  deduct  the  am<nmt  so  paid  from  the  rent  pay- 
able  to  his  landlord. 

By  an  order  dated  the  20th  Feb.  1867,  under  the 
hands  and  seals  of  Patrick  Beales,  Esq.,  and  Dennis 
Adams,  Esq.,  two  of  Her  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  borough  of  Cambridge, 
Frances  Legge,  aged  nine  years,  James  Legge,  aged 
six  years,  and  Samuel  Legge,  aged  one  year,  the 
lawful  children  of  James  I^gge,  who  had  deserted 
them,  and  whose  place  of  abode  was  unknown,  being 
inhabiting  in  and  chargeable  to  the  common  fund  ^ 
the  said  Cambridge  union,  were  adjudged  to  be 
legally  settled  in  the  said  parish  of  St.  George, 
Hanover-square,  and  were  ordered  to  be  removed 
from  the  said  Cambridge  union,  and  delivered, 
together  with  the  said  oider,  or  a  duplicate  or  trae 
copy  thereof,  unto  the  churchwardens  and  •verseers 
of  the  poor  or  at  the  workhouse  of  the  said  parish 
of  St  George,  Hanover-square. 

The  apps.  having  given  to  the  lesps.  a  notice  of 
appeal  to  the  next  general  quarter  sessions  to  be 
holden  for  the  borough  of  Cambridge  against  the 
said  order,  the  said  parties  do,  pursuant  to  the  stat. 
12  &  13  Vict.  c.  45,  s.  11,  by  consent  and  by  order 
of  the  Hon.  Sir  Colin  Blackburn,  one  of  the  judges 
of  the  said  Court  of  Q.  B.,  state  the  following  facts 
in  the  form  of  a  special  case  for  ihA  opinion  of  the 
said  court. 

James  Legge,  the  father  of  the  paupers,  rented  a 
tenement,  consisting  of  a  separate  and  distinct 
dwelling-house,  being  No.  11,  Hanover-street,  Pim- 
lico,  in  the  appellant  parish,  for  one  year,  viz.,  from 
Michaelmas  1863  to  Michaelmas  1864,  at  the  rent  of 
42/.,  subject  to  the  tenancy  being  determined  at  a 
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quarter's  notice.  James  Legge  entered  into  the 
occupation  of  the  said  tenement,  and  ocenpied  the 
same  under  the  said  renting,  and  resided  and 
inhabited  therein  during  the  whole  of  such  period  of 
one  year. 

The  rent  of  42/.  hereinbefore  mentioned  was  duly 
paid  by  the  said  James  Legge,  the  tenant,  to  the 
landlords  of  the  said  tenement. 

The  rates  for  the  relief  of  the  poor  of  the  app. 
parish  were  and  are  made  annually,  viz.:  from 
Lady-day  of  one  year  to  Lady-day  of  the  following 
year.  At  Lady-day  1864  the  name  of  James  Legge, 
the  tenant,  appears  in  the  poor-rate  book  of  the  app. 
parish,  and  the  said  James  Legge  was  duly  assessed 
and  rated  therein  in  respect  of  the  said  tenement, 
bat  no  portion  of  such  rate  was  paid  by  him. 

In  the  assessment  for  the  year  ending  the  5  th 
day  of  April  1865,  made  under  and  by  virtue  of  the 
Acts  of  Parliament  for  the  assessment  of  occupiers 
of  property  to  the  property  and  income-tax,  the 
name  of  James  Legge,  the  tenant,  appears,  and 
upon  the  8th  of  June  1864,  the  said  James  Legge 
paid  to  William  Blackbourn  (the  collector  of  taxes 
appointed  to  receive  the  same)  the  sum  of  1^  8s.  4df., 
being  four  quarters  duty  or  income-tax  for  the  year 
ending  the  5th  of  April  1864,  which  became  due  on 
the  20th  of  March  1864,  under  schedule  A,  for  and 
in  respect  of  the  tenement  hereinbefore  mentioned, 
and  which  sum  of  1/.  d«.  4dl  was  subsequently 
allowed  and  paid  by  the  landlord  of  the  said  pre- 
mises to  the  said  James  Legge  by  deduction  from 
the  said  rent  of  42/. 

If  the  Court  of  Q.  B.  is  of  opinion  upon  the  facts 
above  stated,  that  the  said  James  Legge  gained  a 
legal  settlement  in  the  app.  parish,  under  the  stat. 
of  8  WilL  &  M.,  c.  11,  8.  6,  by  virtue  or  in  conse- 
quence of  the  said  payment  of  the  said  sum  of 
ILSs.  id.,  the  said  order  of  justices  is  to  bo  con- 
firmed ;  If  otherwise,  such  order  is  to  be  quashed. 

And  the  said  parties  do  agree  that  a  judgment  in 
oooformity  with  the  decision  of  the  said  court  may 
be  entered  on  motion  by  either  party,  at  the  ses- 
sions next  or  next  but  one  after  such  decision  shall 
have  been  given. 

Keane,  Q.  C.  (with  him  Streeien)  for  the  apps. 

(yMtJlof^  Q.  C.  (with  him  Mayd)  for  the  resps. — 
The  tenant  is  actually  assessed,  although  the  land- 
lord really  reimburses  him  Ae  payment.  [Cogk- 
BVKK,  C.J. — ^They  would  say  on  the  other  side  that 
for  the  purpose  of  payment  the  tenant  is  virtually 
the  agent  of  the  landlord.  J  The  question  is  whether 
that  payment  brings  him  within  tiie  language  of  the 
Act,  which  is,  "  shall  be  charged  with  and  pay  his 
share  towards  the  public  taxes  or  levies  of  the  said 
town  or  parish  during  one  whole  year,"  provided 
that  he  comes  within  the  qualification  of  6  Geo.  4, 
c  57,  that  the  minimum  rent  of  the  tenement  shall 
be  10£.,  which  is  not  in  question  here.  No  doubt  this 
is  not  strictlv  and  truly  a  parochial  tax.  [Lush,  J. 
—How  if  he  were  both  owner  and  occupier? 
Mbllor,  J.— You  say  that  the  parish  has  a  right  to 
treat  him  as  prima  facie  owner  and  occupier.]  The 
resps.  contend  that  there  is  an  analogy  between  the 
property  and  the  land-tax,  payment  of  which,  it  has 
been  decided,  brings  the  person  who  pays  it,  no 
matter  how  he  is  afterwards  reimbursed,  within  the 
meaning  of  this  Act  {Rex  v.  Inhabitants  of  Bratnhf, 
Burr.  Set.  Cases,  75).  There  Lord  Hardwick  says, 
**  The  great  doubt  has  been  whether  the  Legislature 
did  not  mean  parochial  taxes."  But  this  doubt  has 
been  long  gotten  over,  and  the  land-tax  has  been 
holden  to  be  within  the  Act  from  the  notice  of 
inhabitancy  that  arises  by  the  parties  being  assessed 
and  paying  it. 

Keane,  Q.C.,  contra.— There  could   here  be   no 


notice  to  the  parochial  authorities,  the  income  and 
property  tax  being  collected  bv  totally  different 
machinery  to  that  employed  for  collecting  the 
parochial  rates.  The  landlord  must  pay.  The  73rd 
section  of  5  &  6  Vict  c.  85  enacts  that  all  contracts 
between  landlords  and  tenants,  or  other  persons, 
shall  not  be  Innding  contrary  to  this  Act.  The 
person  absolutely  liable  is  the  landlord.  [Lush,  J. — 
The  liability  of  the  tenant  is  an  absolute  liability. 
He  is  the  person  primarily  chargeable,  although  he 
has  the  power  to  deduct  it  from  the  next  rent  pay- 
able to  his  hmdlord:  (5  &  6  Vict,  c  85,  s.  60.) 
CocKBUBK,  C.  J. — The  decision  in  Bex  v.  Bramlejff 
Burr.  Set  Cases,  75,  has  stood  so  long  that  I  see  no 
sound  ground  for  departing  from  it.  The  analogy 
between  the  two  Acts  is  so  complete.]  This  is  a 
Parliamentary  and  not  a  parochial  tax.  [Cogk- 
BUBK,  C.  J. — Surely  Rex  v.  TTie  Inhabitants  of 
Axmouth,  8  East  883,  is  in  point j)  But  where  is 
the  notice  to  the  parochial  authorities  ?  Under  the 
36th  section  of  5  &  6  Vict  c.  85,  the  appointment 
of  assessors  and  collectors  is  in  the  commissioners 
for  the  general  purposes  of  the  propertv-tax,  a  body 
distinct  from  and  independent  of  the  parochial 
authorities. 

CoGKBCBK,  C.  J. — ^I  perceive  no  substantial  dis- 
tinction between  property-tax  and  land-tax  with 
respect  to  the  point  at  issue.  Now  the  case  of  the 
land-tax  has  been  decided  upon  by  this  court  in  Rex 
V.  The  Inhabitants  o/Axmouth,  8  East,  383,  and  in 
Rex  V.  2U  InhabitanU  of  Chrietchurch,  8  B.  &  C.  660. 
That  decision  was  u^olden  because,  per  Bayley,  J., 
''  the  land-tax  was  holden  to  be  within  the  Act  from 
the  notice  of  inhabitancy  that  arises  by  the  parties 
having  been  assessed  and  paid  it"  I  think  that  we 
should  be  acting  contrary  to  the  principles  upon 
which  this  court  has  acted  if  we  disturbed  the  law 
on  the  subject  of  settlement  cases ;  and  although 
the  land-tax  has  not  been  collected  by  parochial 
officers,  but  by  officers  appointed  by  the  commis- 
sioners of  land-tax,  yet,  on  the  analogy  of  the  lai^ 
and  property-tax,  we  must  hold  that  there  is 
sufficient  notice  of  assessment  to  the  parochial 
authorities,  and  we  must  abide  by  the  old  decisions. 

Kellor,  J. — I  am  of  the  same  opinion.  I  see  no 
substantial  distinction  between  this  and  the  cases 
cited  by  my  Lord. 

Order  of  justices  affirmed. 


ScHOFisLD  (app.)  V,  Thb  Justices  op  the 
BoBouoH  OF  Dbal  (resps.) 

Sak  ofbeer-~4t  ^  5  WilL  4,  c  85. 

A^  being  licensed  to  sett  beer  by  retail  not  to  be  dnink  on 
the  premises,  was  convicted  by  the  justices  of  D.  under 
the  ^(rb  Will,  4,  c  86,  «.  17,  jfor  selling  beer  in  his^ 
A*s  mug,  the  same  beina  carried  without  hisj  AJ's 
premises,  and  drunk  partly  on  the  hiph  road  within  a 
yardofA.'s  house,  and  partly  inanediately  without  the 
window  thereof,  the  mug,  when  the  beer  Had  been  oon- 
sumed,  being  handed  back  through  the  window  to  A: 

Held,  that  this  was  not  a  drinking  on  the  premises 
within  the  terms  of  the  section. 

Appeal  from  a  conviction  by  magistrates.  The 
app.  keeps  the  co-operative  stores  at  Deal,  and  is 
licensed  to  sell  beer  to  be  drunk  onthepremises,  under 
the  4  &  5  Will.  4,  c.  85.  The  case  stated  that  the 
informer,  a  policeman,  was  served  by  the  servant  of 
the  app.  with  a  pint  of  beer  through  an  open 
window  of  the  app.'s  house,  and  paid  1^.  for  the 
same.  The  beer  was  served  in  one  of  the  app.'s 
mugs  used  by  him  for  the  ordinary  purposes  of  nis 
trade.  The  informer  carried  the  mug  containing 
the  beer  to  about  a  yard's  distance  from  the  app.'s 
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house,  and  there,  upon  the  public  highwaj,  drank 
about  half  of  the  beer.  He,  the  informer,  then 
returned,  and  sitting  on  the  app.'s  window-sill, 
drank  the  remaining  portion  of  the  beer,  afterwards 
handing  the  empty  mug  back  through  the  open 
window  to  the  app.'s  servant.  During  the  time  the 
informer  was  drinking  the  beer  another  man  came 
up,  asked  for  beer,  was  supplied  bj  the  app.'s 
servant  through  the  same  window,  and  drank  it 
outside.  On  an  information  laid  under  4  &  5  Will.  4, 
c.  85,  s.  17,  the  magistrates  considered  the  inf  ormer*s 
consumption  of  the  beer  a  drinking  beer  on  the 
premises  within  the  meaning  of  the  section,  and 
convicted  the  app.,  fining  him  2s,  6dL,  and  charging 
him  with  Is.  6(L  expenses,  thej,  the  magistrates, 
being  of  opinion  that  the  beer  was  sold  for  immediate 
consumption,  with  the  sanction  of  tiie  app.'s  servant 

Metcal/y  for  the  resps. — This  is  an  evasion  of  the 
statute.  [CocKBURK,  C.  J. — Of  course  it  is  an  evasion 
of  the  statute.  The  question  is  whether  it  is  not  a 
successful  evasion.  Is  it  within  the  strict  words  of 
the  statute  ?  We  cannot  strain  the  terms  more  than 
they  will  bear.]  The  4th  section  defines  what  shall 
be  deemed  consumption,  or  drinking  not  on  the 
premises.  May  it  not  be  said  also  to  define  what  is 
drinking  vpon  the  premises  ?  In  Cross  v.  Waits^  18 
C.  B.,  N.  S.,  239;  7  L.  T.  Eep.  N.  S.  463,  where 
beer,  also  served  through  the  open  window,  was 
drunk  on  a  bench  outside  the  house,  it  was  held  to 
be  a  drinking  on  the  premises  within  the  meaning 
of  the  statute.  [Lush,  J. — ^There  the  bench  was 
found  to  be  attached  or  belonging  to  the  premises, 
and  the  justices  found,  as  it  was  open  for  them  to 
do,  that  the  bench  was  placed  there  for  the 
purpose  of  drinking  the  beer  so  handed  out  to  the 
customers,  that  it  was  in  fact  for  the  convenience  of 
the  customers  while  engaged  in  drinking  the  beer.] 
In  this  case,  as  in  that,  the  beer  was  supplied  in  the 
beerseller's  own  mug.  [Cockbubk,  C.  J. — It  is  not 
an  unfrequent  thing  for  publicans  to  lend  the  vessels 
— ^pewter  or  otherwise — ^in  which  the  beer  is  carried 
to  be  consumed  off  the  premises.]  The  informer 
drunk  part  of  the  beer  under  the  very  window. 
[CocKBUJor,  C.  J.— But  a  part  was  drank  a  yard 
away — so  the  justices  found.  Is  there,  in  the  con- 
struction of  a  penal  statute  any  difference  between 
a  yard  and  a  mile  ?] 

Hance,  for  the  app. — ^The  4th  section  upon  which 
the  resp.  relies,  is  only  intended  to  provide  against 
a  colourable  compliance  with  the  Act  by  supplying 
beer  to  bo  drank  in  any  outhouse  or  booth  detached 
from  the  beers^er'a  premises,  but  which  he  may 
attempt  to  set  up  as  a  part  of  his  premises,  for 
instance,  the  illegal  consumption  of  beer  at  fairs  and 
laces  away  from  the  licensed  house. 

CocKBUBN,  C.  J. — ^The  conviction  must  be  quashed. 
The  ^oce  where  the  beer  was  consumed  cannot 
be  said  to  be  in  any  sense  upon  the  premises 
of  the  app.  There  is  a  vital  distinction  between 
this  case  and  that  of  Cross  v.  WcUts,  Here  no 
convenience  for  drinking  outside  the  premises  was 
provided,  and  it  does  not  sufficiently  appear  from 
the  case  as  submitted,  that  the  finding  of  the  justices 
was  wai ranted,  that  immediate  consumption  upon 
the  premises  was  within  the  intention  of  the  app. 
It  is  impossible  to  hold  that  an  act  done  upon  tiie 
highway  is  done  upon  the  jiremises. 

Conviction  quashed. 

Bance,  for  the  app.,  applied  for  costs,  which  the 
oourt,  however,  refused. 


fVednesdcufj  Nov.  13,  1867. 
Garkktt  ahd  othebs  (apps.)  v.  Backhouse  Ci^espu> 

Sabnon  Fisheries  Acts  1861  and  1865—"  Dam,"  '*Jish' 
ing'weir"  and  ^^Jtshing'tnill-dcun** — Commissiemerm 
— T/teir  powers. 

A  mill-dam  erected  and  used  for  the  ordinary  purposes  of 
a  mill,  which  nevertheless  at  certain  times  by  the 
exhaustion  of  the  uHzter  of  the  stream  by  the  use  of  it 
at  the  mil/j  facilitates  the  catching  of  Jishf  is  not  '*  a 
Jishing-weirj**  nor  "  a  Jishing-miU-danij**  within  the 
meaning  of  the  ith  section  of  the  Salmon  Fisheries 
Act  1861,  which  the  commissioners^  acting  under  the 
Salmon  Isheries  Act  1865,  have  power  to  deal  with. 

Iff  however^  such  mill-dam  have  7h>  lawful  eristemeej  and 
obstruct  fish  in  their  ascent  up  the  stream,  the  taking 
of  such  fish  will  subject  the  party  to  a  penalty  umdar 
sect.  12  of  the  fir  at  statute. 

This  was  a  case  stated  for  the  opinion  of  thi» 
court  by  the  Special  Commissioners  for  EnglisK 
fisheries,  pursuant  to  the  Salmon  Fishery  Act  18&S 
(28  &  29  Vict.  c.   12i;,  which    incorporates  the 
statute  20  &  21  Vict  c.  43. 

The  case  was  as  follows  : — 

At  a  court  held  by  the  said  Special  Commissioners 
for  English  Fisheries  at  Preston,  in  the  county  of 
Lancaster,  on  the  5th  Oct.  1866,  and  3rd  Jan.  1867, 
for  the  purpose  of  inquiring  into  the  legality  of  the 
fixed  engines,  fishing-weirs  and  fishing-mill-dams 
situated  in  the 'Kibble  Fishery  District^  Messrs. 
Thomas  Gamett,  William  Garnett,  and  James 
Gamett,  hereinafter  called  the  apps.,  having  been 
duly  summoned  to  appear  before  the  said  com- 
missioners, in  order  that  there  might  be  then  and 
there  an  inquiry  by  them,  touching  the  legality  of 
a  certain  fishing-mill- dam,  situated  in  the  Ktver 
Ribble,  at  Low-moor,  near  Clitheroe,  of  which  the 
apps.  were  the  owners;  and  the  said  apps.  having- 
appeared  by  counsel,  and  the  said  commisaioaers 
having  lieard  what  was  alleged  and  proved  for  and 
against  the  said  fishing-mill-dam,  gave  their 
decision  on  the  4th  Jan.,  whereby  they  decided  that 
the  said  fishing-mill-dam  was  illegal,  and  they 
ordered  that  it  be  rendered  incapable  <tf  catching^ 
fish  in  the  manner  hereinafter  mentioned.  And 
whereas  the  said  apps.  being  dissatisfied  with  the 
decision  of  the  said  commissioners,  and  having  given 
notice  of  appeal  to  this  honourable  court,  and  having' 
required  us  to  state  a  special  case  for  the  OfMnion 
of  this  court  accordingly,  and  having  also  duly 
entered  into  recognisances  as  required  by  the  statute, 
we,  the  said  commissioners,  hereby  state  and  sign 
such  case  as  follows : — 

By  the  Salmon  Fishery  Amendment  Act  180& 
(28  &  29  Vict.  c.  121),  s.  42,  the  said  commissioners 
may  inquire  into  the  legality  of  all  flshing-w«rs 
and  fishing-mill-dams  throughout  the  limits  of  the 
Salmon  Fishery  Acts  1861  and  1865,  and  shall 
remove  such  fishing-weirs,  and  cause  to  be  rendered 
incapable  of  catching  fish  such  fishing-mill-dams 
as  are  in  contravention  of  the  Salmon  Fishery  Act 
18G1 ;  and  by  the  44th  section  of  the  28  ft  29  Viet 
c.  121,  on  the  appearance  of  the  owner  or  other 
persons  for  or  against  any  fishing-mill-dam,  and 
after  hearing  what,  if  anything,  is  alleged  by  him  or 
them,  or  on  his  or  their  behalf,  the  commissioners 
shall  decide  as  to  the  legality  or  illegality  of  such 
fishing-mill-dam,  and  in  the  event  of  their  decision 
being  in  favour  of  its  illegality,  they  may,  by 
warrant  under  their  hands,  order  the  owner  to 
render  incapable  of  catching  fish  such  fishing-mill- 
dam  where  the  law  requires  sudi  fishing-mill-dam 
to  be  rendered  incapable  of  catdiing  fish,  to  the 

I' satisfaction  of  the  said  commissioners  within  a 
reasonable  time  to  be  prescribed  in  the  order,  notb:^ing 
less  than  three  months.     And  by  the  4th  section  of 
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the  Salmon  Fishery  Act  1861  (24  ft  25  Vict.  c.  109), 
which  is  to  he  read  as  one  with  the  Act  of  1865 
(see  28  &  29  Vict.  c.  121,  s.  2),  "Fishing-mill-dam 
shall  mean  a  dam  used  or  intended  to  he  used 
partly  for  the  purpose  of  catching  or  facilitating 
the  catching  of  fish,  and  partly  for  the  pnrpose  of 
BUi^lying  water  for  milling  or  other  purposes." 

At  the  court  held  at  Preston  aforesaid,  it  was 
admitted  that  the  apps.  were  the  owners  of  a  mill- 
dam,  situated  in  the  Biver  Rihhle,  at  Low-moor, 
near  Clitheroo.  The  mill  in  connection  therewith, 
which  is  a  cotton-mill,  has  two  wheels  and  a  turbine, 
all  supplied  with  water  from  the  river,  each  wheel 
being  ahout  fifty-horse  power.  The  turbine,  which 
is  a  species  of  water-wheel,  was  put  down  about 
two  years  ago  to  rei4«ce  a  former  wheel. 

At  the  place  in  question  the  river  Ribble  is  not 
mmgable,  and  is  a  salmon  river,  and  there  are 
mhofwe  ftnd  below  the  dam  spawning  beds  of  great 
Taloe,  to  which  the  fish  resort.  The  apps.  are 
owners  in  fee  of  the  land  on  the  left  bank  or 
Lancashire  side  of  the  river,  and  the  Hon.  Mrs. 
Bamsden  on  the  right  bank  or  Yorkshire  side  of 
the  river,  but  the  apps.  have  a  lease  of  the  land 
on  the  right  bank.  The  dam  which  pens  the  water 
tip  for  the  supply  of  the  mill  is  situated  about 
twxvthirds  of  a  mile  above  the  mill,  and  the  water 
which  passes  down  the  mill  leat  and  through  the 
mill  is  returned  to  the  channel  of  the  river  about 
one  hundred  yards  below  the  mill.  The  length 
of  the  natural  channel  of  the  river  between  the 
dam  and  the  point  where  the  water,  after  passing 
through  the  mill,  is  returned  to  the  river,  is  rather 
more  than  two-thirds  of  a  mile,  and  the  apps.  are 
owners  or  lessees  on  both  sides  of  all  this  part 
of  the  river. 

The  mill-dam,  which  crosses  the  bed  of  the  river 
nearly  at  right  angles  but  in  a  crescent  form,  is 
in  its  lower  part  a  solid  structure  of  stone  and 
mortar;  the  upper  part  of  the  dam  consists  of  planks 
about  twenty  inches  wide,  set  on  their  edges,  and 
these  planks  accordingly  add  twenty  inches  of 
height  to  the  stonework  on  which  they  rest.  The 
sluice  of  the  mill-leat  is  on  the  left  bank  of  the 
river,  and  forms  the  end  of  the  dam  at  that  side ; 
at  the  other  end  of  the  dam,  which  adjoins  the 
opposite  or  right  bank,  a  part  of  the  stonework, 
for  a  length  of  about  seventeen  feet,  is  twelve  inches 
lower  than  the  remaining  stonework  of  the  dam, 
and  the  top  of  this  part,  which  also  consists  of  wood 
the  same  height  as  the  planking  on  the  top  of  the 
remaining  part  of  the  dam,  is  called  a  baulk.  This 
baulk,  which  is  in  fact  a  strong  piece  of  wood 
seventeen  feet  long  and  thirty  inches  deep^  has 
a  hinge  at  one  end,  and  is  capable  of  being  raised 
Iry  means  of  a  screw,  so  that  when  raised  perpen- 
dicularly  on  the  hinge,  it  makes  a  triangular  opening 
in  the  body  of  the  dam,  the  opening  at  the  wide 
end  being  about  two  feet.  TMs  was  constructed 
by  one  of  the  apps.  more  than  forty  years  ago. 

The  bed  of  the  river  immediately  under  the  dam 
is  rocky,  and  there  are  several  pools  from  three 
to  six  feet  deep  dose  to  the  lower  side  of  the  dam ; 
and  the  bed  of  the  river  between  the  mill-dam 
and  the  place  where  the  mill-race  rejoins  the  river, 
a  length  which  is  about  two-thirds  of  a  mile,  is 
also  rocky,  but  there  are  occasional  pools  of  water. 
The  stonework  part  of  the  dam  on  its  lower  side 
or  face  is  perpendicular,  and  varies  from  eight  feet 
to  eighteen  inches  high  above  the  bed  of  the  river, 
and  the  planks  add  twenty  inches  more  to  this 
hdght.  When  the  baulk  is  shut  salmon  cannot 
jump  over  the  dam  owing  to  its  height.  During 
the  four  driest  months  of  the  year,  whenever  the 
baulk  is  shut,  the  bed  of  the  river,  for  about  two- 
thirds  of  a  mile,  is  nearly  dry,  but  during  the  night 
the  baulk  is  usually  left  open.  When  the  baulk  is 
shut  during  the  day,  the  whole  of  the  water  of 


the  river  passes  down  the  mill-race  to  supply  the 
mill,  there  being  then  not  enough  of  water  for  such 
supply.  Daring  that  time  salmon  cannot  pass  up 
the  channel  of  the  river  towards  the  mill-dam,  or 
can  do  so  on  very  rare  occasions  of  fiood,  and  when 
they  airive  at  the  dam  it  is  too  high,  when  the 
baulk  is  shut,  to  allow  them  to  jamp  over,  so 
as  to  reach  the  spawning-grounds  above  the  dam. 
But  on  all  occasions  of  fl<Md  the  baulk  is  usually 
kept  open  both  night  and  day.  In  their  efforts 
to  get  up  to  the  mill-dam,  the  fish  are  often  found 
lying  in  small  pools  of  water,  and  can  be  caught  by 
hand  in  the  shallows,  or  can  be  easily  fished  out  of 
the  pools  with  a  net. 

There  is  no  box,  cruive  or  crib,  or  appliance  or 
contrivance  of  any  kind  whatever  for  catching  fish, 
placed  immediately  behind  or  as  part  of  the  said 
mill-dam. 

It  was  stated  by  the  apps.'  witnesses,  that  they 
believed  that  the  said  mill-dam  had  been  built  in 
1784,  but  no  document  of  title  was  produced  by 
the  apps.'  counsel  earlier  than  a  lease  for  a  term  of 
eleven  years,  made  in  1820  in  favour  of  the  apps.^ 
predecessors,  who  had  since  then  purchased  the 
fee  of  the  left  bank  of  the  river  adjoining  the 
mill-leat  or  race,  the  apps.'  counsel  stating  as  a 
reason,  that  he  relied  upon  user.  It  was  further 
proved  that  the  baulk  or  movable  board  was  lifted 
only  when  there  was  enough  of  water  to  supply  the 
mill.  The  baulk  had  been  shut  up  by  the  owners 
of  the  dam  to  enable  fish  to  get  over  the  dam,  but 
they  stated  that  there  was  no  obligation  on  them  to 
make  such  a  baulk.  The  apps.'  witnesses  stated 
that  the  said  dam  and  planks  on  the  top  thereof 
had  existed  as  they  were  now,  for  more  than  fifty 
years.  In  order  to  facilitate  the  ascent  of  fish, 
an  artificial  pass  or  slope,  consisting  of  large  stones 
and  planks  of  wood,  leading  up  to  the  baulk  has 
been  made,  and  the  fish  can  for  the  most  part,  by 
means  of  these  planks,  get  up  to,  and  through  the 
opening  made  by  the  baulk  when  such  baulk  is 
lifted  and  thereby  an  opening  is  made  in  the  dam. 

The  apps.  have  autnorised,  on  one  occasion,  a 
person  who  owned  the  other  half  of  the  river  to  fish 
the  mill  pool  above  the  dam,  and  the  apps.  them- 
selves have  caught  fish  in  the  river  below  the  dam 
(when  the  water  is  low  the  pools  are  easily  fished)^ 
but  they  stated  that  this  was  merely  to  supply 
their  table,  or  to  give  as  presents  to  friends.  They 
also  stated  that  they  had  never  sold  a  fish  since  they 
had  owned  the  fishery  nor  let  the  right  to  any 
person,  and  for  one  period  of  ten  years  they  neither 
caught  nor  permitted  one  to  be  caught.  They  have 
caught  the  fish  by  means  of  a  net  dragged  in  a  pool 
which  is  situated  about  sixty  yards  below  the  dam, 
and,  when  so  doing,  have  employed  men  on  one  or 
two  occasions  to  beat  the  water  from  a  point  about 
thirty  or  forty  yards  nearer  the  dam  down  to  this 
pool,  and  they  have  the  exclusive  right  to  catch  as 
many  fish  as  they  please  there,  both  sides  of  the 
river  being  their  own  property.  The  apps.  have  also 
occasionally  found  salmon  lying  almost  dry  in  the 
bed  of  the  river  below  the  dam  after  a  fiood. 

On  the  part  of  the  resp.,  it  was  proved  by  a  water 
bailiff  who  had  constant  opportunities  of  watching 
the  effect  of  the  mill-dam  on  the  fish,  that  it  would 
greatly  facilitate  the  capture  of  the  fish ;  that  when 
the  baulk  was  suddenly  shut  down  in  low  states  of 
the  water,  and  thereby  the  bed  of  the  river  was 
made  nearly  dry,  the  fish  could  be  caught  by 
hand  as  they  lay  stranded  on  the  shallows,  or  they 
could  be  easily  taken  bv  means  of  a  net  out  of  the 
few  pools  left ;  that  he  had  seen  the  apps.  so  fishing 
with  a  net  there  and  catching  the  fish ;  that  he  had 
found  fish  heavy  with  spawn  lying  unable  to  move 
in  the  shallow  water  created  by  the  mill  dam,  and 
had  occasionally  with  his  own  hands  lifted  them 
over  the  dam,  and  he  thought  that  the  planks  on 
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the  top  of  the  weir  had  been  gradually  made  higher 
during  the  last  thirty-five  years  on  each  occasion 
when  they  were  renewed,  and  that  though 
some  fish  got  through  the  baulk  when  it  was  open 
others  were  unable  to  do  so,  and  when  the  baulk 
was  shut  no  fish  could  get  over,  and  that  conse- 
quently Uie  fish  often  crowded  at  the  foot  of  the  dam 
waiting  to  pass  over,  but  being  unable  to  do  so. 

An  indenture  of  agreement  under  seal  dated  26th 
May  1829,  between  Henry  A.  Wright  and  his  wife, 
being  riparian  owners  farther  up  the  river  on  the 
one  part,  and  the  apps.'  predecessors,  the  then 
owners  of  the  mill  and  dam,  on  the  other  part^  was 
produced  by  the  resp.,  which  indenture  recited  that 
the  dam  had  penned  back  water  and  caused  injury 
to  the  banks  and  the  lands  of  Wright,  and  Jeremiah 
Gamett,  and  John  and  Thomas  Horsfall  covenanted 
to  repair  and  keep  in  repair  the  banks  of  the  said 
Wright,  and  in  consideration  thereof,  Wright  cove- 
nanted not  to  question  or  dispute  their  right  to 
continue  the  said  weir  or  caul  of  the  present  height 
and  construction  of  the  stonework  thereof,  and  there 
was  no  mention  in  tlie  said  indenture  of  any  planks 
on  the  top  of  the  stonework.  The  said  agreement, 
which  is  to  be  taken  as  part  of  this  case,  recited 
that  it  had  been  entered  into  for  the  purpose  of 
preventing  litigation  and  preserving  a  good  under- 
standing between  the  parties. 

It  was  further  proved  by  the  resp.  that  in  its 
present  state  the  mill  dam,  when  the  baulk  was 
down,  hindered  the  fish  from  going  up  the  river  to 
spawn,  and  that  in  order  to  allow  sufficient  water  to 
flow  over  the  dam  constantly  down  the  natural 
channel  of  the  river  and  at  the  same  time  to  permit 
the  fish  to  go  up  to  and  over  the  dam,  it  was  neces- 
sary that  the  planks  along  the  top  of  the  stonework 
should  be  removed  altogether,  and  that  the  baulk 
should  be  removed  and  suuo  two  inches  more  should 
be  cut  away  Immediately  under  the  baulk. 

The  counsel  for  the  apps.  objected: — ^First,  that  we 
had  no  jurisdiction,  inasmuch  as  this  was  a  mere 
mUl-dam  and  not  a  fishing-mill-dam  within  the 
meaning  of  the  Salmon  Fishery  Acts ;  that  it  was 
used  solely  to  supply  the  mill  with  water ;  that  it 
was  essential  to  a  fishing-mill-dam  that  tJie  dam 
should  have  a  box  cruive  or  crib,  or  other  self- 
catehing  apparatus,  attached  to  it  for  catching  fish 
or  facilitating  the  catching  of  fish,  whereas  in  this 
case  it  was  proved  there  was  none ;  that  the  owner 
did  not  use  the  dam  for  catehing  or  facilitating  the 
catching  of  fish,  but  that  all  he  did  was  occasionally 
to  catch  some  fish  in  the  river  either  above  or  below 
the  dam  to  supply  his  own  table,  but  not  for  pur- 
poses of  sale ;  that  the  only  remedy,  if  any,  provided 
for  the  present  state  of  things,  was  for  the  conser- 
vators or  owners  of  fisheries  elsewhere  in  the  river 
to  attach  a  fish-pass  to  the  dam,  pursuant  to  the 
Sahnon  Fishery  Act  18G1  (24  &  25  Vict,  c  109),  ss. 
23  to  26,  and  which  thoy  could  only  do  provided 
they  did  not  injure  the  milling  power.  Secondly, 
even  if  this  were  a  fishing-mUl-dam,  it  was  now 
legal  in  all  respects,  inasmuch  as  it  had  been  used  as 
it  now  is  for  fifty  years,  as  one  of  the  witnesses 
stated,  and  that  the  Prescription  Act  which  made  the 
title  good  against  all  the  world,  had  to  that  extent 
repealed  all  prior  inconsistent  enactmente;  that 
even  twenty  years'  user  was  a  good  title  at  common 
law  and  thirty  years  under  that  Act ;  that  the  apps. 
having  proved  a  fifty  years'  user  a  grant  should  be 
presimied ;  that  both  banks  of  the  river  and  the  bed 
of  the  river  being  their  own  soil,  they  could  make  a 
mill-dam  at  any  time  and  of  any  size,  subject  only 
to  an  action  if  damage  should  thereby  be  caused  to 
any  neighbouring  riparian  owner,  but  that  all  rights 
of  action  and  remedies  had  now  been  cut  off  by  the 
Prescription  Act ;  that  the  indenture  of  1829  which 
had  been  produced,  and  to  which  the  apps.  were  not 
parties,  was  not  admissible  evidence  against  the 


apps.  for  any  purpose,  inasmuch  as  the  covenant 
was  one  which  did  not  run  with  the  land.  Liaatly, 
that  the  said  dam  did  not,  in  point  of  fact,  hinder 
the  fish  going  up  to  spawn,  and  that  when  the  baolk 
was  opened  Uiey  could  easily  pass  through  the  dam, 
and  that  at  those  times  when  the  water  was  low  and 
the  baulk  was  shut  the  fish  did  not  require  to  pass 
up  and  so  could  not  be  said  to  be  hindered  from 
passing  as  tJiey  had  no  migratory  instinct. 

On  Uie  part  of  the  resp.  it  was  contended : — First, 
that  this  dam  came  within  the  definition  of  a  fishing- 
mill-dam  given  by  the  statute,  and  that  if  it  did  not, 
and  if  this  dam  were  legal,  any  person  having  a 
small  piece  of  land  on  both  sides  of  a  large  river 
might  at  discretion  stop  the  passage  of  fish,  and 
destroy  all  the  salmon  fisheries  of  the  river  with 
impunity;  that  a  box  crib  or  cruive  was  only 
necessary  to  a  fishing-mill  when  the  fish  could  not 
conveniently  be  caught  otherwise,  but  in  the  present 
case  it  was  proved  that  the  fish  could  be  taken  by 
hand  or  by  net  when  the  baulk  was  suddenly  closed, 
or  the  water  was  low,  and  as  in  point  of  fact  they 
were  so  caught,  and  as  the  dam  facilitated  the 
catching  of  them,  and  must  in  the  nature  of  things 
do  so,  that  a  box  or  cruive  was  thus  superfluous ; 
that  ic  was  immaterial  what  the  apps.  did  with  tiie 
fish  tliey  caught,  or  whether  the  catching  of  flsh  was 
of  less  value  than  the  milling  power  of  the  dam ; 
that  the  apps.  must  be  taken  to  have  intended  the 
natural  consequences  of  making  such  a  dam  in  such 
a  part  of  the  river,  for  no  dam  of  such  a  size  could 
possibly  be  otherwise  than  a  great  facility  for 
catching  all  the  fish  when  their  instinct  led  them 
up  for  the  purposes  of  spawning ;  that  therefore  we 
had  jurisdiction  to  inquire  into  the  legality  of  this 
dam.  SSecondly,  if  we  had  jurisdiction,  that  the  dam 
was  altogether  illegal,  as  being  contrary  not  only  to 
the  policy  of  the  common  law  and  the  old  statutes, 
but  to  the  express  enactment  of  1  Geo.  1,  stat.  2, 
c.  18,  s.  14,  which  declares,  that  if  any  person  shall 
make,  or  erect,  or  set  any  baulk,  dam,  hedge,  &&, 
across  (amongst  others)  the  River  Kibble,  whereby 
the  salmon  may  be  taken  from  passing  up  the  river 
to  spawn,  he  shall  forfeit  5^  and  the  justices  shall 
cause  the  dam  to  be  demolished  at  his  expense ;  that 
the  dam  was  proved  so  to  hinder  the  fish ;  that  the 
said  enactment  continued  in  force  from  1714,  and 
was  not  repealed  in  1861 ;  that  as  it  was  not  proved 
that  the  dam  was  built  before  1  Geo.  1,  it  must  have' 
been  illegal  up  to  1861,  and  was  illegal  now,  and 
that  the  only  way  of  rendering  it  incapable  of 
catehing  fish  was  to  cause  a  gap  to  be  made  per- 
manently where  the  baulk  now  was,  in  order  to  let 
fish  go  up  at  all  times  of  the  ^ear. 

We  found  as  facts  that  this  mill  had  been  built 
subsequent  to  1714  ;  that  the  planks  on  the  top  of 
the  stonework  had  been  first  put  there  subsequent 
to  1829,  and  that  the  dam  had  been  used  in  its 
present  state  since  that  time ;  that  the  dam  might 
facilitate  the  catehing  of  fish,  and  had  been  used  by 
the  owner  for  that  purpose;  that  the  dam  also 
hindered  the  fish  from  passing  up  the  river  to  spawn, 
and  that  in  order  to  render  the  dam  incapable  of 
catching  fish  with  the  least  injury  to  milling  power, 
it  was  necessary  that  the  planks  should  be  removed 
altogether,  and  also  the  baulk  and  two  inches  more 
under  the  baulk,  and  so  kept  during  the  whole  yeu 

We  hdd  that  the  dam  was  a  fishiog-mill-dam 
within  the  definition  of  the  Salmon  Fishery  Act 
1861  (24  &  25  Vict.  c.  109),  and  that  we  had  juris- 
diction to  inquire  into  its  legality,  and  that  the 
sects.  24  and  23  of  24  &  25  Vict.  c.  101  applied  onl;^ 
to  cases  where  volunteers  put  fish  passes  at  their 
own  risk,  but  not  to  this  case ;  that  by  reason  of  the 
express  prohibition  of  the  stat.  1  Geo.  1,  stat  2, 
c.  18,  s.  14,  this  dam  had  been  illegal  up  to  1861,  so 
far  as  it  so  hindered  the  fish  going  up  to  spawn ; 
that  the  Prescription  Act  had  no  application,  seeing 
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that  the  right  claimed  under  it  had  been  used  in 
contrayention  of  an  express  prohibition  of  a  statute; 
that  as  this  dam  was  illegal  up  to  1861,  it  had  not 
been  made  legal  since,  and  ve  made  our  order  that 
the  dam  should  be  made  incapable  of  catching  fish 
in  manner  following,  that  is  to  say,  by  removing 
permanently  the  planks  along  the  top  of  the  stone- 
work of  the  weir,  by  permanently  removing  the 
baulk  and  two  inches  more  immediately  under  the 
baulk.  At  the  same  time  the  commissioners  were  of 
opinion  that,  if  in  carrying  out  their  order  the  apps. 
satisfied  them  that  an  efficient  fish  pass  could  be 
made  by  a  less  alteration  of  the  dam,  this  part  of 
the  order  would  not  be  insisted  upon. 
The  questions  of  law  for  this  honourable  court  are: 

1.  Whether,  upon  the  evidence,  we  are  boand  as 
matter  of  law  to  hold  that  this  dam  was  not  a 
fiahing-mill-dam  within  the  meaning  of  the  Salmon 
Fishery  Acts,  and  so  that  we  had  no  jurisdiction  to 
inquire  into  its  legality. 

2.  If  we  had  jurisdiction,  whether  by  reason  of 
the  user  since  1829,  the  Prescription  Act  rendered 
the  said  dam  legal  in  its  present  state,  notwith- 
standing the  1  Geo.  1,  stat  2,  c.  18,  s.  14. 

8.  Whether,  if  the  dam  was  illegal  up  to  1861,  so 
far  as  it  hindered  fish  passing  up  to  spawn,  it  has 
since  been  rendered  legal  in  that  respect  by  means 
of  the  Salmon  Fishery  Act. 

4.  Whether  there  was  evidence  to  justify  us  in 
making  the  order  above  stated. 

If  the  court  should  be  of  opinion  in  the  affirmative 
to  the  first  question,  or  in  the  negative  as  to  the  last 
three  questions,  the  ca^e  will  be  remitted  to  us,  that 
we  may  make  our  order  accordingly. 

Given  under  the  hands  of  the  Special  Commis- 
sioners for  English  Fisheries  this  30th  day  of  March, 
1867.  James  Patebsoit. 

F.  Spratt. 
Hekrt  Scorr. 

By  sect  46  of  the  Salmon  Fishery  Act  1865  (28  & 
29  Vict.  c.  121),  the  Crown  may  appoint  com- 
missioners under  the  Act,  who  are  to  have  (by 
sect.  47)  a  common  seal,  and  by  sect.  42,  it  is 
enacted  that, 

Sabjeet  to  soeh  appeal  as  la  hereinafter  mentioned,  the 


oominiBaionera  may  Inquire  Into  the  legality  of  all  fishing- 
welra  and  flshfng-miU-dame  thronghont  the  limits  of  the 
Salmon  Fishery  Acts  1861  and  186&;  and  shall  remove  soch 


flahing-weirs,  and  caose  to  be  rendered  incapable  of  catching 
flsh  such  flahing-mill-dams,  as  are  In  contravention  of  the 
Sahnon  Fishery  Act  186L 

By  sect.  44  it  is  enacted : 

On  the  ^pearance  of  the  owner  or  other  persons  for  or 
against  any  flshlng-weir,  flshtng-mill-dam,  or  fixed  engine,  and 
after  hearing  what,  if  anything  is  alleged  by  him  or  them,  or  on 
his  or  their  behalf  ...  the  commisdoners  shaXL  decide  as  to 
the  legality  or  illegality  of  the  fishing-weir,  fishing-mill-dam, 
or  fixed  engine,  and  in  the  event  of  their  decision  being  in 
favour  of  its  illegality,  they  may,  by  warrant  under  meir 
hands,  order  the  owner  to  remove  a  flshlog-weir,  or  render 
incapable  of  catching  flsh  a  flshing-milMam,  where  the  law 
requires  such  fishing-weir  or  fixed  engine  to  be  removed,  or 
■nch  fishing-mill-dam  to  be  rendered  incapable  of  catching 
flsh,  to  the  satisfaction  of  the  commissioners,  within  a  reason- 
able time  to  be  prescribed  in  the  order,  not  being  less  than 
three  months. 

Sect.  45  gives  a  power  to  parties  aggrieved  to 
require  a  special  case  to  be  stated. 

Sect.  4  of  the  Act  of  1861  contains  the  following 
definitions : 

"FIshing-weir**  shall  mean  a  dam  need  for  the  exelnsive 
purpose  of  catching  or  f  aoihtating  the  catching  of  fish. 

**Fi8hing-mi]l-dam'*  shall  mean  a  dam  used  or  intended  to  be 
need  for  the  purpose  of  catching  or  facilitatLug  the  catching  of 
flsh,  and  partly  for  the  purpose  of  sopplying  water  for  milling 
or  other  porposesi 

By  sect.  12  it  is  enacted  that, 

No  dam,  except  such  flshing-wein  and  fishing  mill-dams  as 
are  lawfully  in  use  at  the  time  of  the  passing  of  this  Act  by 
Tftrtoe  of  ft  grant,  or  charter,  or  immemorial  usage,  shall  be 
Qsed  for  the  purpose  of  catching,  or  facilitating  the  catching, 
of  salmon. 

Any  pereon  catching;  or  attempting  to  catch,  salmon  In 
contravention  of  this  section  shall  inoor  a  penalty  not  exceed- 


ing five  pounds  for  each  offence,  and  a  further  penalty  not 
exceeding  one  pound  for  each  salmon  which  he  catches,  Ac. 

By  sect  14  of  the  t  Geo.  1,  stat.  2,  c.  18,  it  is 
enacted  that,  if  any  person  shall  make,  or  erect,  or 
set  any  baulk,  dam,  hedge,  &c  across  (inter  alia)  the 
BiverRibble,  whereby  the  salmon  may  be  taken 
from  passing  up  the  river  to  spawn,  he  shall  forfeit 
5/.,  and  the  justices  shall  cause  the  dam  to  be 
demolished  at  his  expense. 

This  Act,  however,  is  repealed  by  the  24  &  25 
Vict.  c.  109. 

Hannen  now  appeared  in  support  of  the  decision 
of  the  commissioners,  and  he  contended  that  they 
had  jurisdiction,  and  that  their  order  was  lawful. 
[CkKKBURir,  C.  J. — ^You  say  that  this  is  *<  a  fishing 
mill-dam,"  and  that  it  is  illegal  even  if  not  erected 
for  the  purpose  of  catching,  or  facilitating  the 
catching,  offish?]  Yes;  if  in  fact  fish  are  at  any 
time  caught,  for  a  party  must  be  taken  to  con- 
template the  natural  consequences  of  his  act. 
Looking  at  the  whole  course  of  legislation  upon  the 
subject,  it  cannot  be  supposed  that  it  was  intended 
to  render  only  those  obstructions  unlawful  which  a 
party  erects  for  the  purpose  of  obstruction.  The 
commissioners  find  as  a  fact  that  the  weir  does 
facilitate  the  catching  of  fish,  and  has  been  used 
for  the  purpose.  It  is  not  necessary  that  there 
should  be  any  intention^  if  the  fact  exist,  nor  is  it  to 
the  purpose  that  the  app.  has  never  sold  any  of  the 
flsh,  or  taken  them  only  seldom.  [Lusu,  J. — I  find 
that  the  provision  in  the  1  Oeo.  1,  c.  18  is  re- 
peated in  the  recent  Acts.]  Yes ;  but  I  make  use 
of  that  statute  to  show  that  the  wdr  was  illegal,  and 
that  therefore  there  can  be  no  right  by  user  or 
prescription.  [Cockbdrn,  C.  J. — ^The  new  Act, 
which  was  intended  to  be  more  stringent  than  the 
old  one,  is  less  so,  for  it  says  nothing  about  erecting 
such  an  obstruction.  But  can  it  be  said  that  the 
dam  is  used  for  the  purpose  of  catching,  or  facilitating 
the  catching,  of  fish,  when  we  find  that  it  was 
erected  for  a  very  different  purpose?]  The  party 
must  be  taken  to  have  known  what  would  be  the 
natural  consequences  of  his  act.  [Cockburn,  C.  J. 
— He  says  that  such  was  not  the  purpose,  but  that 
occasionally  salmon  are  capable  of  being  taken,  but 
that  is  not  the  purpose  of  the  dam.]  It  is  immaterial 
what  is  the  tntention,  if  the  dam  is  capable  of  being 
used  for  the  purpose  of  catching  fish.  [Cockburn, 
C.  J. — Suppose  the  owner  of  the  dam  had  never 
taken  any  salmon,  would  the  commissioners  then 
have  had  any  jurisdiction  ?]  They  would  not ;  as 
in  that  case  it  would  not  be  used,  or  intended  to  be 
used.  It  is  a  question  of  fact  which  the  commis- 
sioners have  decided. 

Melllsh  Q.  C.  (with  him  Jordan),  for  the  apps.,  was 
not  called  upon. 

Cockburn,  C.  J.— It  appears  to  me  very  clear 
that  the  Legislature,  in  dealing  with  this  subject, 
by  the  Act  of  Parliament,  the  24  &  25  Vict.  c.  109, 
had  in  its  contemplation  three  obstructions  which 
might  be  present  to  the  passing  of  the  salmon 
species  up  the  rivers  which  those  fish  frequent, 
those  obstructions  being  with  reference  to  the 
taking  of  the  salmon  in  their  passage  up  the  rivers. 
The  4th  section,  which  is  the  section  which  defines 
the  various  terms  used  in  the  Act  of  Parliament, 
refers  to  the  three  forms  of  obstruction  by  the 
names  of  dam,  fisliing-weir,  and  fishing-mill-dam, 
and  it  defines  what  each  shall  mean.  '*A  dam 
shall  mean  all  weirs  and  other  fixed  obstructions 
used  for  the  purpose  of  damming  up  water.  A 
fishing- weir  shall  mean  a  dam  used  for  the  exclusive 

Surpose  of  catching  or  facilitating  the  catching  of 
sh.    A  fishing-mill-dam  shall  mean  a  dam  used, 
or  intended  to  be  used,  partly  for  the  purpose  of 
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Gasmbtt  axu  others  (apps.)  v.  Backhousb  (zesp.) 


[Q.B. 


catching  or  facilitating  the  catching  of  fish,  and  I  Now  suppose  the  other  case  of  a  dam  which  in  the 
partly  for   the   purpose  of    supplying  water   for    Act  of  Parliament  is  termed  *^  a  flshing-mill-dAm.'* 
milling   or    other   purposes."      Now    these    three 
obstructions  having  been  thus  defined,  we  find  that 


the  Legislative  enactment  of  the  statute  to  which  I 
have  referred,  and  of  the  later  statute  of  the 
28  &  29  Vict.  c.  121,  which  gives  to  commissioners 
the  authority  which  has  been  exercised  in  the 
present  instance,  and  in  the  exercise  of  which  this 
<y>nviction  has  been  made,  provide  differently  with 
regard  to  the  case  of  a  dam,  and  of  the  other  two 
forms  of  obstruction,  viz.,  a  fishing-weir  and  a 
fishing-mill-dam.  By  the  12th  section  of  the  first 
statute,  the  24  &  25  Vict.,  provision  is  made 
with  regard  to  dams  as  distinguished  from  fish- 
Ing-weirs  and  fishing-mill-dams.  That  section  pro- 
vides, that  **No  dams,  except  such  fishing-weirs 
and  fishing-mill-dams,  as  are  lawfully  in  use 
at  the  time  of  the  passing  of  this  Act  by  virtue  of 
«  grant  or  charter,  or  immemorial  usage,  shall  be 
iised  for  the  purpose  of  catching  or  facilitating 
llie  catching  of  salmon.  First,  any  person  catching 
or  attempting  to  catch  salmon  in  contravention  of 
this  section  shall  incur  a  penalty  not  exceeding  5^ 
for  each  offence,  and  a  further  penalty  not  exceeding 
XL  for  each  salmon  which  he  catches ;  secondly,  all 
traps,  nets,  and  contrivances  used  in,  or  in  con- 
nection with  the  dam  for  the  purpose  of  catching 
salmon  shall  be  forfeited.  All  salmon  caught 
in  contravention  of  the  above  provision  shall  be 
forfeited."  Then  it  goes  on  to  make  provision 
with  reference  to  fishing-weirs  and  to  fishing-mill- 
dams.  When  we  come  to  the  subsequent  statute 
which  gives  the  commissioners  the  au&ority  which 
they  have  exercised,  I  think,  imi»'operly  on  this 
occasion,  it  seems  that  the  authority  of  the  coomiis- 
flionersis  applicable  to  fishing- weirs  and  fishing-mill- 
dams  only.  They  are  authorised  (by  sect.  42)  to  re- 
move fishing-  weirs,  or  cause  to  be  rendered  incapable 
of  catching  fish,  fishing-mill-dams,  within  a  reason- 
able time  to  be  prescribed  in  the  order.  Therefore 
their  authority  either  to  remove  or  to  render  the 
obstruction  incapable  of  catching  fish  is  limited  to 
fishing-weirs  and  fishing-mill-dams.  Dams  as  dis- 
tinguished from  those  two  forms  of  obstruction,  but 
which  may  be  used  for  the  purpose  of  catching  or 
facilitating  the  catching  of  salmon,  are  not  within  the 
scope  of  the  enactment.  We  therefore  have  simply 
to  inquire  whether  the  obstruction  in  question, 
namely  the  dam  which  the  commissioners  have 
CNTdered  to  be  removed  is  a  fishing-mlll-dam.  A 
fishing-weir  certainly  it  is  not.  Whether  it  is  a 
fishing-mill-dam  or  simply  a  dam  as  distinguished 
from  a  fishing-mill-dam  as  contemplated  in  ths 
first  part  of  the  12th  section  of  the  24  &  25 
Vict.  c.  101),  it  seems  to  me  is  a  question 
more  of  fact  than  law.  AVhcn  I  take  the  dis- 
tinction between  the  three  things,  and  when  the 
wording  of  the  Act  is  looked  at,  a  fishing- weir  is 
put  out  of  the  question,  because  that  is  an 
obstruction  erected  simply  and  solely  for  the  pur- 
pose of  catching  fish.  But  a  fishing-mill-dam  and 
a  dam  which  is  used  for  the  purpose  of  taking  fish, 
as  contemplated  by  the  12th  section,  I  think,  may 
be  thus  distinguished.  A  dam  may  be  erected 
simply  for  the  purpose  of  turning  water  into  a  mill, 
which  is  a  perfectly  legitimate  purpose  so  long  as 
the  rights  of  the  other  riparian  owners  are  not 
interfered  with,  and  so  long  as  it  is  done  with  their 
consent.  But  a  dam  so  erected,  and  constructed 
solely  for  the  legitimate  purpose  of  supplying  a  mill 
with  water,  may  in  its  consequences  upon  the  bed  of 
the  river  render  it  easy  to  take  salmon  which  other- 
wise could  not  be  taken.  In  that  case,  I  think  it 
comes  within  the  12th  section,  and  any  person 
taking  advantage  of  the  facilities  thus  afforded  to 
take  salmon  falls  within  the  terms  of  the  12th  sec- 
tion, and  is  liable  to  the  penalty  under  the  Act. 


That  I  take  to  be  a  dam  which  is  erected  f<»  the 
double  purpose  of  su^ying  water  to  a  mill,  and 
also  of  enabling  the  party  to  catch  fish.  Whether  it 
was  erected  for  that  purpose  originally,  I  quite  agree 
is  indifferent.  Whether  it  is  kept  up  for  that  double 
purpose  I  think  is  a  different  thing.  If  it  is  intended 
to  effect  or  does  effect,  and  is  used  for  the  purpose  of 
effecting,  that  twofold  purpose,  then  I  think  it 
comes  under  the  definition  of  a  fishing-mill-daoi. 
What  is  the  fact  here  ?  It  is  not  alleged,  and  there 
is  no  evidence  whatever  throughout  this  case,  that 
this  dam  was  originally  erected  for  the  purpose  of 
taking  fish  at  all.  All  that  appears  is,  that  at 
certain  times,  the  use  of  the  dam  for  supplying  the 
mill  with  water  leads  to  the  result  that  the  water  in 
the  bed  of  the  river  is  reduced  so  low  that  salmoa 
which  could  not  otherwise  be  taken  are  taken  with 
perfect  ease,  and  the  proprietor  takes  advantage  of 
that,  and  occasionally  catches  a  fish.  I  think  if  he 
does  so  by  reason  of  Uie  facilities  afforded  to  him 
by  his  dam  constructed  for  the  purpose  of  his 
mill,  he  comes  within  the  terms  of  the  12ti& 
section,  and  is  liable  to  the  penalties  that  ma^ 
be  imposed  under  it.  But  I  do  not  think  it 
at  all  puts  him  in  a  different  position,  if,  having 
legitimately  for  the  purpose  of  his  mill  the 
right  to  use  this  dam  for  the  purpose  of  turning 
water  to  his  mill,  he  occasionally  takes  advaii!- 
tase  of  the  facility  which  the  state  of  the  river, 
produced  by  tiie  effect  of  his  dam,  affords  him 
to  take  fish,  that  he  thereby  puts  himself  within 
the  power  and  authority  which  is  given  by  the 
statute  to  the  commission's  to  deprive  him  of  the 
use  of  his  dam  for  the  legitimate  purpose  oi  supply- 
ing water  to  his  mill.  It  is  true  that  Mr.  Hannen 
very  ingeniously  says,  that  inasmuch  as  in  the  Act 
of  the  1  Geo.  1  the  River  Kibble  is  one  of  the  rivers 
which  are  enumerated,  any  dam  which  had  the  effect 
of  preventing  the  salmon  going  up  the  river  to 
spawn  was  rendered  illegal :  and  on  that  ground  he 
contended  that  it  was  impossible  for  this  proprietor 
to  have  acquired  a  right  by  prescription,  or  by  naer 
to  this  dam,  inasmuch  as  the  erection  of  a  dam 
which  had  tJiat  effect  was  in  contravention  of  tlie 
Act  of  Parliament.  I  do  not  think  we  have  any- 
thing to  do  with  that.  He  might  have  acquired  by 
the  consent  of  the  riparian  proprietors  a  right  to 
construct  this  dam  for  the  purpose  of  turning  water 
to  his  mill,  and  yet  he  might  have  been  doing  some- 
thing in  contravention  of  the  Act,  so  far  as  preventing 
fish  going  up  the  river  was  concerned,  and  thereby 
exposed  himself  to  the  penalty.  I  do  not  think  it 
would  affect  his  right  if  he  had  a  grant  from  the 
riparian  owners  on  that  occasion  to  use  this  water, 
and  it  would  not  affect  his  right  to  have  a  dam  for 
the  purpose  of  turning  Uie  water  to  his  milL  I 
tliink  a  conclusive  answer  was  griven  by  the  sug- 
gestion of  my  brother  Lush,  that  the  way  to  look  at 
the  case  is,  what  would  be  the  state  of  things  if, 
since  the  Act  of  Geo.  1  was  repealed  by  the  24  &  25 
Vict,  the  deft,  the  app.,  with  the  assent  of  the  other 
riparian  owners  had  erected  this  dam  for  the  purpose 
of  turning  water  to  his  mill  ?  Then  the  question 
a^ain  would  simply  come  to  this,  Was  it  erected  for 
the  purpose  of,  and  was  it  maintained  and  kept 
erected  for  the  purpose  of,  enabling  him  to  catch,  or 
affording  to  him  facilities  to  catch  fish  ?  If  so,  it 
is  a  **  fishing-mill-dam."  The  Act  says  if  the  dam 
is  used  for  tiie  two-fold  purpose  of  suj^ying  water 
to  the  mill  or  any  other  purpose  for  which  water 
may  be  wanted  and  to  enable  a  person  to  catch  fish, 
it  is  a  fishing-mill-dam.  If  that  is  the  state  of  facts, 
it  would  be  a  fishing-mill-dam,  and  ihaefore  within 
the  autiiority  of  the  conunissioners.  I  think  tlie 
definition  of  a  "  fishing-mill-dam  "  does  not  upglj 
to  the  case  of  a  dam  erected  honestly  and  bond  fim 
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Gabkstt  akd  others  (appfl.)  v,  Baokhousb  (reap.) 


[Q.  B. 


as  fonnd  in  this  case  for  the  purpose  of  supplying 
water  to  a  mill,  and  not  erected  or  kept  up  for  the 
purpose,  but  simply  affording  some  facilities  for  the 
purpose  of  catching  fish,  lliat,  as  I  said  before, 
under  the  definition  of  the  word  ''dam,"  comes 
within  the  terms  of  the  12di  section,  llierefore, 
I  think  this  is  a  mill-dam,  and  can  only  be  used  in 
connection  with  the  taking  of  fish  inddentsHy — 
I  had  almost  said  accidentally — and  it  is  not  there- 
fore within  either  of  the  definitions  of  a  "fishing- 
weir  "  or  *•  fishing-mill-dam."  I  think,  therefore, 
the  authority  of  the  commissioners  is  confined  to 
those  two  forms  of  construction,  and  this  is  neither 
of  them,  and  that  the  authority  which  was  here 
exercised  was  beyond  the  limits  of  their  power,  and 
consequently  the  conyiction  is  bad. 

Shbe,  J. — I  am  of  the  same  opinion.  We  have 
to  decide  whether  the  commissioners  were  right  in 
their  decision  that  the  dam  in  question  was  *'a 
fishing-mill-dam"  within  the  definition  of  the 
Salmon  Fisheries  Act  1861.  But  in  considering 
whether,  in  our  opinion,  it  was  a  fishing-dam  within 
the  meaning  of  that  Act,  we  must  also,  I  think,  look 
at  the  Act  of  the  28  &  29  Vict.  c.  121,  which  gives 
power  to  the  commissioners  to  abate,  because  of 
their  illegality,  fishing-mill-dams.  Now  it  would 
be  exceedingly  reasonable,  regard  being  had  to  the 
purpose  and  the  public  object  of  the  Legislature  in 
passing  these  Acts  of  Parliament,  to  proride  that' 
the  commissioners  should  have  power  summarily 
to  abate  what  they  might  find  to  be  intentionally 
and  purposely  devoted  to  the  purpose  of  catching 
or  facilitating  the  catching  of  fish.  But  it  does 
not  seem  probable  that  the  Legislature  could  ever 
hare  intended  to  give  so  large  a  power  to  the 
commissioners  merely  if  it  could  be  proved  to  them 
that  on  some  one  occasion  or  some  few  occasions  a 
dam  erected  for  other  purposes  and  maintained  for 
other  purposes  had,  in  fact,  afforded  facilities  for  the 
catching  of  fish.  Looking  at  the  two  Acts  of  Parlia- 
ment and  reading  them  together,  we  come  to  the 
construction  of  the  words  in  the  4th  section  c^  the 
Act,  the  24  &  25  Vict.  c.  109.  The  commissioners  are 
empowered  to  abate  such  a  fishing  mili-dam  as  is 
there  defined,  because  by  that  Act  it  is  made 
illegal,  and  it  is  only  an  illegal  fishing-mill-dam  as 
defined  in  the  24  &  25  Vict.  c.  109,  which  they  have 
power  to  abate.  Now  then  the  definition  is,  "A  fish- 
ing-mill-dam shall  mean  a  dam  used,  or  intended  to  be 
used."  "  Intended  to  be  used  "  there  means  something 
less  than  used ;  it  means,  constructed  for  the  purpose 
of  being  used,  though  not  used.  What  does  the 
word  "used"  mean?  Does  it  mean  occasionally, 
only  once  or  twice  used,  or  does  it  mean  used  in  the 
sense  of  a  continuous  user — ^in  the  sense  of  "  in  use  ?  " 
I  cannot  but  think  that  the  word  **  facilitating,"  along 
mtk  the  words  **  for  the  purpose,"  implies  some  delibe- 
rate intention  or  contrivance  for  the  purpose  of  catch- 
ing fish.  I  cannot  help  thinking  those  tt'ords  must 
mean  something  more  than  a  mere  occasional  use, 
and  that  "  occasional "  is  not  such  a  use  as  is  here 
described  as  a  user  for  the  purpose  of  catching  or 
facilitatlDg  the  catching  of  fish.  It  would  be  very 
reasonable  indeed  that  a  dam  erected  oolourably  for 
the  purpose  of  supplying  a  mill  with  water,  that 
being  to  some  extent  the  object  of  it,  and  yet 
effecting  and  intended  to  effect  in  a  much  larger 
and  mOTe  profitable  extent  the  purpose  of  catch- 
ing fish,  should  be  abated  summarily.  It  is  not 
reasonable,  nor  is  it  to  be  supposed  that  the 
I^islature  has  given  that  summary  power  to  the 
commissioners  merely  on  account  ik  such  user,  or 
such  advantage  taken  of  the  facility  as  created  by 
the  dam  to  catch  fish  which  is  set  out  in  this  case. 
Another  ground  upon  which— following  indeed 
what  my  Lord  Chief  Justice  has  said  on  what  my 
brother  Lush  has   sitggested-^I   think  that    the 


construction  put  upon  this  Act  of  Parliament  by 
Mr.  Hannen  ought  not  to  prevail  is,  that  all  the 
mischief  which  can  be  supposed  to  arise  from  sudi 
a  catching  of  fish  as  is  set  out  in  this  case,  and 
proved  to  have  taken  place,  is  effectually  provided 
against  by  the  12th  section  of  the  24  &  25  Vict. 
c.  109.  This,  although  not  a  fishing-mill-dam 
is  a  dam,  and  under  that  12th  section,  if  a  dam 
be  used  for  the  purpose  of  catching  or  facili- 
tating the  catching  of  salmon,  then  the  person 
so  using  it,  although  it  be  but  once,  is  liable  to 
a  penalty,  and  any  instruments  which  he  uses  in 
connection  with  the  dam  for  die  purpose  of  effecting 
his  object  are  liable  to  be  forfeited.  It  seems  to  me^ 
therefore,  that  all  the  mischief  which  can  possibly 
arise  from  such  an  advanti^ge  being  taken  of  the 
facilities  caused  by  this  dam  in  taking  fish  which  are 
stranded  in  shallow  pools  is  provided  against  by  the 
1 2th  section.  I  think  the  commissioners  were  wrong 
in  the  conclusion  to  which  they  came,  that  this  was 
a  fishing-mill-dam  within  the  section. 

Lush,  J. — ^I  think  this  dam  might  have  been 
demolished  or  abated  so  long  as  the  stat.  1  Geo.  1 
was  in  force,  because  that  statute  prohibited  the 
setting  up  of  any  dam  whereby  the  salmon  might  be 
hindered  from  passing  or  going  up  a  river  to  spawn. 
It  was  found  undoubtedly  that  this  was  a  dam  which 
had  that  effect  I  think  so  long  as  that  statute  wai 
in  force,  the  person  who  erected  or  maintained  that 
dam  was  liable  under  that  section  to  a  penalty,  ami 
liable  also  to  have  the  dam  demolished  or  removed 
at  his  expense.  But  tiiat  section  of  the  Act  of 
Geo.  1  is  repealed  by  the  SalmonFlsheries  Act,  and 
the  abating  power  is  now  confined  by  the  28  &  29 
Vict,  to  such  fishing-mill-dams  as  are  in  contra- 
vention of  the  Salmon  Fisheries  Act  of  1861.  To 
know  what  they  are  we  must  refer  to  the  Salmon 
Fisheries  Act  of  1861,  and  that  Act  defines  a  fishing^ 
mill-dam  to  be  ^  a  dam  used  or  intended  to  be  used 
partly  for  the  purpose  of  catching,  or  facilitating 
the  catching,  of  fish,  and  partly  for  the  purpose  of 
supplying  water  for  milling  or  other  purposes." 
Tlierefore  at  the  time  that  Act  took  effect  which 
repealed  the  statute  of  Geo.  1,  a  mili-dam  was  no 
longer  liable  to  be  demolished,  although  it  may  have 
the  effect  of  preventing  salmon  passing  np  the  river 
to  spawn ;  but  the  only  dams  which  the  commis- 
sioners had  the  power  to  interfere  with  were 
fishing-weirs  and  fishing-mill-dams.  I  take  a  fishing- 
mill-dam  by  that  definition  to  be  a  dam  which  con- 
tains something  in  its  structure  calculated  to  catch, 
or  which  has  the  effect  of  catching,  or  facilitating 
the  catching,  of  fish  beyond  its  necessary  ope- 
ration of  supplying  water  to  a  mill.  It  must 
have  the  double  character  of  something  calcu- 
lated to  stop  the  fish  as  well  as  to  supply  a  mill 
with  water,  and  to  the  extent  that  it  is  calcu- 
lated for  the  purpose  of  stopping  fish,  the  com- 
missioners have  the  power  to  abate  it.  I  see 
nothing  in  the  Act  at  all  which  gives  them  power 
to  abate  and  demolish  a  mill-dam  properly  so  called, 
which  is  ereced  for  the  purpose  of  supplying  water 
to  a  mill.  This  dam  is  found  to  be  a  dam  of  this 
description.  The  commissioners  find  "when  the 
baulk  is  shut  during  the  day,  the  whole  of  the  water  of 
the  river  passes  down  the  mill-race  to  supply  the  mill, 
there  being  then  not  enough  of  water  for  such  supply." 
I  think,  therefore,  that  clearly  takes  this  out  of 
the  definition  of  a  fishing-mill-dam,  and  reduces  it 
down  to  an  ordinary  mill-dam.  The  dam  used  is 
put  up  and  used  only  to  supply  the  mill  with  water, 
but  it  has  the  effect  of  faciUtating  the  catching  of 
fish,  there  not  being  water  enough  to  go  over  it ; 
when  the  baulk  is  down  the  bed  below  is  left  dry 
except  in  places  where  there  are  pools,  where  the 
salmon  lodge  and  are  liable  to  be  caught.  Tliat 
case  seems  to  be  provided  for  by  the  12th  section 
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of  the  Salmon  Fisheries  Act.  It  says  that  no  dam, 
except  such  fishing  weirs  and  fishing-mill-dams  as 
are  lawfully  in  use  at  the  time  of  the  passing  of 
the  Act,  b/virtne  of  a  grant  or  .charter,  and  so  on, 
shall  he  used  for  the  purpose  of  catching  or 
facilitating  the  catching  of  salmon,  and  any  person 
who  contravenes  the  Act  shall  he  liable  to  a 
penalty  of  5^  for  each  offence,  and  a  further 
penalty  not  exceeding  IL  for  every  salmon  so  caught, 
llier^ore,  the  salmon  fisheries  are  protected  by  that 
section,  and  the  millowners  are  protected ;  itpre-sup- 
posee  a  lawful  dam,  and  puts  a  penalty  upon  what  is 
called  a  misuse  of  it.  Any  person  who  takes  advan- 
tage of  a  dam  for  the  purpose  of  more  effectually 
catching  fish  which  would  be  left  dry  in  the  pools 
below,  would  be  liable  to  a  penalty  for  every  fish 
that  he  so  catches.  For  these  reasons  I  am  of 
opinion  that  the  commissioners  had  exceeded  their 
powers  when  they  ordered  this  dam  to  be  abated. 

Judgment  for  the  app$. 

Attorneys  for  the  apps.,  Sale,  Shipman,  Seddon,  and 
Sale;  for  the  resp.,  The  Solicitors  to  the  Treasurjf. 


Monday,  Nov.  18, 1867. 

Ex  parte  E.  S.  Hindharsh. 

Municipal  corporation — Town  councillor,  election  of — 

Want  of  qualification. 

Where  a  person,  though  not  duly  qualified,  is  upon  the 
burgess  roU  of  a  municipal  horouah,  and  his  title  to  he 
there  has  not  been  questioned,  ana  such  person  is  after' 
wards  elected  a  town  councillor,  this  court,  in  the 
exercise  of  its  <Uscretion,  vnll  not,  iq)on  the  suggestion 
of  such  want  o/ qualification  as  a  burgess,  grant  a  rule 
for  an  information  in  the  nature  of  a  quo  warranto 

'  for  exercising  such  office  of  town  councillor. 

Heath  moved  for  a  rule,  calling  upon  a  Mr.  John 
Potts  to  show  cause  why  an  information  in  the 
nature  of  a  quo  warranto  should  not  be  exhibited 
against  him  for  exercising  the  office  of  town  conn- 
cUlor  of  Gateshead.  It  would  seem  that  at  the 
last  election  of  town  councillor  Mr.  Potts,  with 
others,  including  Mr.  Hindmarsh,  were  candi- 
dates, and  upon  the  result  of  the  polling  Mr.  Potts 
was  declared  duly  elected,  and  he  has  since  taken 
upon  himself  the  office.  By  the  affidavit  upon 
which  the  motion  was  made,  it  appeared  that 
Mr.  Potts  was  not  qualified  to  be  placed  upon  the 
burgess  roll,  inasmuch  as  he  had  not  been  an 
inhabitant  ratepayer  for  the  requisite  length  of  time 
as  provided  by  sect.  9  of  the  5  &  6  Will.  4,  c  76,  it 
being  enacted  also  ^y  sect.  28  of  the  same  statute, 
that  no  person  shall  be  qualified  to  be  a  councillor  who 
shall  not  be  entitled  to  be  on  the  burgess  list  of 
such  borough.  It  appeared  that  Mr.  Potts  was 
upon  the  burgess  roll  in  the  years  1866  and  1867, 
and  although  not  qualified  as  above-mentioned,  no 
objection  had  been  made  to  his  name  being  upon 
the  roll.  [CocKBURK,  C.  J. — ^Your  objection  to  his 
election  as  councillor  is  that  he  is  not  entitled  to  be 
on  the  burgess  roll.  But  the  Legislature  has 
provided  a  remedy  by  which  a  disqualified  person 
may  be  prevented  from  being  placed  there,  or  be 
removed  from  it.]  If  he  is  not  qualified  as  a  burgess, 
he  cannot  be  elected  as  a  town  councillor.  He 
was  disqualified  at  the  revision  in  1866.  [Lush  J. — 
But  by  a  decision  of  this  court,  the  application 
Mfainst  a  burgess  must  be  made  promptly.  In  it  v. 
Sodaon,  4  Q.  B.  648,  where  a  person  was  enrolled  in 
November,  an  application  for  a  quo  warranto  made 
on  the  last  day  of  the  next  Hilary  Term  was  held 
to  be  too  late.]  We  do  not  seek  to  strike  him  off 
the  burgess  roll ;  but  no  having  any  qualification 
to  be  there,  he  is  not  qualified  to  be  elected  a  coun- 
cillor.   [CoGKBURN,  C.  J. — ^As  tills  Is  au  application 


to  OUT  discretion,  it  is  exceedingly  inconvenient 
after  this  gentleman  has  been  upon  the  burgess  roll 
without  any  opposition,  that  you  should  only  come 
and  object  to  him  when  he  is  elected  a  councillor.] 
It  was  only  when  he  became  a  town  oouncdllor 
that  it  became  a  question  of  importance. 

CoGKBUBN,  C.  J.— Your  ground  of  objection  i» 
that  he  is  not  entitled  to  be  on  the  burgess  roll, 
but  you  make  no  objection  to  him  until  he  is  elected 
town  councillor.  In  the  exercise  of  our  discretianY 
I  think  we  ought  to  refuse  the  rule. 

Mellob,  J. — Here  you  have  allowed  two  revisions 
of  the  burgess  lists  to  pass  by  without  making  any 
objection.    I  think  you  are  not  entitled  to  a  rule. 

Rule  refused., 
OOtTBT  OF  COMMON  PLEAS. 

Beported  by  W.  Obaham  and  M.  W.  McKkllak,  Eaqrs.. 
BanlBter»«t-Law. 

Monday,  Nov.  11, 1867. 

TooxER  (app.)  r.  Rebvbs  (resp.) 

Exemption  from  toll — Contractors'  waggons — Highway 
Act  (8  Geo.  4,  c.  126,  s.  32.) 

Contractors  for  the  supply  of  forage  to  the  troopM  at 
Altkrshot  were  bound  to  reside  m  the  camp  and  to 
deliver  the  forage  at  their  own  expense : 

Held,  that  the  contractor^  wagqons  with  hay  for  the 
purposes  of  their  contract  were  exempt  from  toll  at  a 
gale  outside  the  camp,  "  bein^  employed  in  conveying 
any  commissariat  or  other  public  stores  of  or  belonging 
to  Her  Majesty,  or  for  the  use  of  Her  Mqjest^s 
forces,**  under  the  S2nd  section  ofS  Geo.  4,  c.  126. 

This  was  a  case  stated  and  signed  by  justices  of 
Hampshire,  under  the  20  &  21  Vict,  c  43»  for  the 
opinion  of  the  court. 

An  information  was  on  the  10th  Jan.  1867  laid 
before  the  said  justices  under  the  Act  of  Parliament 
8  Geo.  4,  c.  126,  intituled  "  An  Act  to  amend  the 
general  laws  now  in  being  for  regulating  Turnpike 
Roads  in  that  part  of  Great  Britain  called  England," 
charging  that  the  resp.  had  demanded  and  taken 
from  the  apps.  at  a  certain  toll-gate,  called  the 
Famborough  Gate,  on  a  turnpike  road  there,  situate 
in  the  county  of  Hants,  and  called  the  Famham 
and  Winchester  Turnpike  Trust,  the  stim  of  6<1,  aa 
for  certain  toll  payable  at  the  said  toll-gate,  under 
the  said  Act,  in  respect  of  a  certain  waggon  drawn 
by  two  horses  and  containing  hay,  the  said  waggon 
and  horses  being  then  exempt  from  the  said  toll,  aa 
being  a  waggon  or  other  carriage,  and  horses  draw- 
ing the  same,  employed  in  conveying  commissariat 
for  the  use  of  Her  Majesty's  forces  within  the 
meaning  of  the  82nd  section  of  the  said  Act,  such 
exemption  being  then  claimed  by  the  appe. 

At  the  hearing  the  apps.  and  resp.  duly  appeared, 
and  it  was  proved  by  witnesses  that  on  the  1 1th 
Dec.  1866,  the  apps.  were  trading  under  the  name 
and  firm  of  Messrs.  Toomer,  Brothers,  and  were 
then  contractors  for  the  snpplv  of  forage  for  the  use 
of  Her  Majesty's  forces  at  Aldershot,  in  the  said 
county,  under  a  certain  contract  made  on  the  22nd 
Oct.  1866,  between  them  and  Her  Majesty's  Depu^ 
Commissary-General,  on  behalf  of  Her  Majesty's 
principal  ^retary  of  State  for  War,  to  supply 
hay  at  Aldershot  Camp  and  Command  in  sndn 
quantities  at  such  times  and  at  such  barracks  or 
camp  as  might  be  required  within  the  command  by 
the  proper  officer  as  specified  in  oertun  condition^ 
for  twelve  months  commencing  1st  Nov.  1866,  a 
copy  of  which  contract  and  conditions  were  there- 
unto annexed  and  made  part  of  this  case. 

It  was  also  proved,  that  on  the  said  11th  Dee; 
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1808,  the  apps.  under  the  Mid  contract,  were,  by 
thdr  serrant,  oonTejing  in  the  said  waggon  drawn 
by  the  aaid  two  hones,  certain  hay  to  Aldershot 
Camp.  That  in  order  to  take  the  said  hay  to 
Aldershot  Camp^  it  was  conTenient  and  necessary 
f6r  the  said  waggon  and  horses  to  pass  thnmgh  the 
asid  toll-gate.  That  on  the  waggon  and  horses 
aniTing  at  the  said  toll-gate,  the  resp.  demanded, 
and  to&  from  the  apps^  the  sum  of  6tf .  as,  and  for 
icXL  in  respect  of  the  said  waggon  and  horses,  and 
refused  to  allow  the  said  waggon  and  horses  td  pass 
through  the  said  toll-gate,  except  on  payment  of 
floch  sum  of  6d.  as  and  for  such  toll  as  aforesaid, 
although  the  apps.  than  claimed  exemption  from 
such  toll,  on  the  ground  that  the  said  hay  was  hay 
for  Uie  use  of  Her  Majesty's  forces,  and  that  by 
reason  thereof  the  said  waggon  and  horses  were 
exempt  from  such  toIL 

At  the  time  when  the  said  waggon  and  horses 
and  hay  passed  through  the  said  gate,  and  at  the 
time  when  the  said  toll  was  demanded,  the  said  hay 
had  not,  iior  had  any  part  thereof,  been  inspected 
OT  approred  by  any  person  in  accordance  with  the 
said  condition  No.  4,  nor  by  any  person  whatsoever 
on  behalf  of  Her  Hajesty,  nor  had  the  same  or  any 
part  thereof  been  actually  delivered  or  offered  to  be 
oeliyered  to  any  person  on  behalf  of  Her  Majesty, 
or  on  belialf  of  Her  Majesty's  forces  or  commis- 
sariat, except  as  otherwise  appears  from  this  case. 

The  resp.  was  then  and  is  a  person  duly  autho- 
cised  to  demand  and  take  such  toll  as  is  legally 
payable  at  the  said  toll-gate,  and  the  amount  of  the 
sum  so  demanded  and  taken  would  be  the  amount 
of  toll  legally  payable  for  the  said  waggon  and 
horses,  if  any  were  payable. 

The  justices  were  of  opinion  that  the  said  waggon 
and  horses  were  not  within  the  said  exemption. 

The  following  is  the  copy  of  the  tender  for  com- 
missariat supplies  by  Messrs.  Toomer  Brothers,  the 
apps.: 

To  the  Commlnariat  0£Boer  in  ehsrge  of  the  Aldershot 

DlTlaioa 

We  hereby  tender  to  supply  fonge  ftt  Aldershot  Camp  and 
Command  In  rooh  qoantimm,  at  moh  times,  and  at  sncb  bar- 
laoks  or  oampe  oe  may  be  required  within  the  command  by 
the  proper  omoert,  as  epeeifled  in  the  annexed  conditione,  for 
twelve  months,  commencing  let  Not.  1866,  and  at  certain 
prices  [therein  menttonedl  And  we  herebv  agree»  if  within 
one  month  from  the  date  hereof  you  return  by  post  a  oopy  of 
this  tender  accepted,  to  provide  and  deliver  the  forage  upon 
the  terme  and  conditions  nereto  annexed,  sad  we  agree  to 
sUde  by  and  fulfil  the  sold  conditiona,  or  in  defanlt  thereof  to 
holdourBelvee  liable  for  all  losses  and  damages  arislDg  from 
any  neglect  or  delay  in  delivery  of  the  supplies,  the  aome  to  be 
reoovered  in  a  court  of  law. 

This  tender,  duly  stamped.  Shall  be,  to  all  intents  sad  por- 
poses^  binding  upon  both  partee. 

N.&— Parties  may  tender  any  quantities  of  either  oata,  hay, 
GT  straw  of  not  less  than  one  month's  or  more  than  twelve 
months'  8upp|v. 

This  tender  was  accepted  by  the  Deputy  Commis- 
sary General,  and  some  of  the  conditions  alluded  to 
were  as  follows : 

L  The  oonmctor  shsU  either  reside  st  Aldershot  himself,  or 
Sfipoint  a  resident  agent  The  sgent  to  be  subject  to  the 
afVroval  of  the  Deputy  Commiaaory  Oeneral,  and  to  be 
ssuoTed  on  hia  reqniation. 

S.  The  oontractor  shall  deliver  the  forage  at  Ua  own  expense 
aft  SQoh  periods  and  in  such  quantities  as  may  be  required  into 
the  stores  <»>  on  the  ground  at  Aldershot  Campi 

8.  If  ther  contractor  shall  foil  to  deliver  the  supplies 
demanded  at  the  specified  timee  sad  places,  the  Deputy  Com- 
missary  Qeneral  or  oOoer  of  the  Commissary  acting  for  him, 
aboil  be  at  liberty  to  purchase  the  supplies  which  may  be 
deflolent,  and  the  contractor  shall  deCrsy  all  the  costs  and 
ehaigee  attendant  npon  such  porohase. 

^  The  forage  offered  by  the  oontraetora  shall  be  subjected  to 
the  joint  Inspection  and  approval  of  a  eommiasary  ofllcer,  sad 
of  a  garrison  staff  officer  or  regimental  officer  as  regards 
qosUty  (with  the  qualification  in  paragraph  A),  and  the  weight 
nan  be  finally  and  absolntely  determined  at  the  time  of 
delivery  Into  stora 

H  The  forage  after  having  been  approved  and  delivered  bito 
store  bv  the  contractor,  shall  be  held  and  Issoed  by  the  oom- 
mlaaarUt,  the  contractor  having  no  farther  liability  for  the 
qosatlty  or  qooUty  of  the  fonge  after  its  dellverj  to  the  com- 
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miasarlat,  unleee  It  shell  appear  to  the  commissariat  inspecting 
oilloer  and  other  ofllcer  aaeoclated  with  him,  on  openfiog  the 
trusses  or  bundles  of  hay  and  straw,  or  the  aaoka  of  oata  for 
iasoe,  that  whether  bv  accident  or  frond  any  quantity  may  be 
found  to  be  not  equal  to  the  quoHtv  stipulated  for,  owing  to 
caoaes  manifestly  oecri^ble  to  original  bod  quality,  in  wbich 
cose  such  inferior  forage  aholl  be  removed  by  the  contractor, 
the  declalon  of  the  tnapecting  ofiLoers  to  be  finol  and  without 
apneoL 

The  contractor  if  he  oonaidOT  any  objection  of  the  inspecting 
oflloera  to  the  quality  to  be  unfounded,  may  appeal  to  a 
gorriaon  board,  whose  decision  shall  be  flnoL  - 

All  forage  objected  to  and  condemned  shall  at  onoe  be  removed 
by  the  contractor,  and  if  delay  should  occur  in  the  removal 
exceeding  twenty>foar  hours  after  notice  to  that  effect  being 
received  by  the  contmotor  or  by  hia  agent,  all  anoh  forage  may 
be  removed  at  the  oontraotor'a  riak,  and  the  cost  Incurred  shall 
be  deducted  upon  the  f see  of  the  oocount  from  any  sum  that 
may  become  due  to  him. 

8  Geo.  4,  c.  126,  s.  82,  enacta  that 

No  toll  shall  be  demanded  or  token  by  vtrtne  of  this  or  any 
other  Act  orActs  of  Parlloment  on  any  turnpike  rood  ...  for 
any  waggon,  wain,  cart,  or  other  carriage  whatsoever,  or  the 
horse,  or  luwaea,  or  other  eattle  drawing  the  some,  employed 
in  conveying  any  6rdnanoe,  or  borroek,  or  commissariat,  or 
the  pobllo  stores  of  or  belonging  to  His  Hojeety,  or  for  the  use 
of  His  Majesty's  forces,  or  retnnilng  empty  from  having  been 
so  employed. 

C.  W.  Wood  (with  him  Mangles)  for  the  app. — 
A  case  similar  to  this  has  been  decided  by  this  court, 
London  and  South'  Western  Railway  Company  v.  Beeves^ 
L.  Bep.,  1  C.  P.  580 ;  14  L.  T.  Bep.  N.  S.  662,tbut  no 
counsel  then  appeared  for  the  resp.  Erie,  C.  J.  said 
in  his  judgment,  p.  582  of  the  L,  Reps^  *'  By  this 
section  stores  being  sent  for  Her  Majesty's  use  are  free 
from  toll,  and  these  were  stores  being  delivered  for  her 
use.  It  is  clear  that  the  fact  that  Her  Majesty  can 
refuse  to  receive  the  stores,  if  of  inferior  quality,  can- 
not prevent  their  being  her  property,  and  it  is  also 
clear  that  the  contractor  may  hire  any  one  he  pleases 
to  convey  them  to  the  place  where  they  are  to  be 
delivered,  who  will  have.aU  his  privileges,  as  the 
delivery  will  still  be,  in  fact,  his  own,  on  the  prin- 
ciple qui  facit  per  atium  fadt  per  se."  (Stopped  by 
the  court.) 

Harington  for  the  resp. — ^T  am  not  gping  to  con- 
tend as  to  the  second  point  nientioned  by  Erie,  C.  J. 
but  in  that  case  the  whole  dF  the  contract  was  not 
before  the  court ;  neither  the  first  nor  the  fifth  con- 
ditions seems  by  the  report  to  have  been  mentioned, 
and  they  will  materially  affect  the  question  as  to 
the  passing  of  the  property  in  the  goods,  which  was 
the  ground  of  the  judgment.  [Botill,  C.  J.^ 
That  must  be  a  mistake  in  the  report.!  And  even 
if  the  pn^rty  be  not  technically  in  Her  Majesty, 
it  must  be  identified  as  that  which  is  to  go  to  the 
troops  ;  and  in  order  to  render  the  waggon  exempt 
from  toll,  there  must  be  a  specific  appropriation  of 
the  goods  for  Her  Majesty  or  Uie  forces.  The  first 
and  second  conditions  require  the  contractor  or  his 
agent  to  reside  in  the  camp,  and  to  deliver  the  hay 
at  his  expense ;  therefore  the  waggon,  as  it  passes 
along  the  road  outside  the  camp,  is  conveying  goods 
to  the  contractor's  store,  and  not  for  the  use  of  the 
forces.  The  contractor  might,  after  passing  this 
gate,  sell  the  contents  of  his  waggon  to  anyone  he 
diose,  and  was  not  obliged  by  tlra  contract  to  carry 
them  to  the  camp.  The  goods,  in  order  to  exempt 
the  waggon,  must  be  specified  and  ear-marlced  for 
Her  Majesty,  and  irrevocably  apfHropiiated  for  her 
use  or  that  of  the  forces. 

BoYiLL,  C.  J. — ^We  do  not  require  to  trouble 
Mr.  Wood  again,  -^nie  exemptions  of  the  statute 
relate  to  horses  and  carts  employed  in  conveying 
stores  of  or  belonging  to  Her  Miuest^,  or  for  the  use 
of  Her  Migesty's  forces.  Mr.  Uanngton  says  the 
stares  conveyed  ought  to  be  property  under  the 
control  of  Her  Majesty,  but  that  is  not  to  he  found 
in  the  words  of  the  Act.  Here  the  goods  were 
supplied  under  contract,  and  no  injustice  would  be 
done,  even  if  the  contractor  makes  other  xm  of  his 
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hay  than  for  Her  Majesty's  forces,  for  it  wonid  be 
in  the  pover  of  the  resp.  to  proceed  against  him 
snmoiarily.  The  magistrates  form  the  tribunal 
which  must  decide  if  there  is  bona  fidn  as  to  the 
purposes  for  which  the  carriagis  pass.  I  do  not 
agree  with  the  suggestion  made  on  the  lesp/s  behalf, 
that  our  deciding  in  this  way  would  necessarily 
exempt  carts  carrying  this  hay,  at  whaterer  dis- 
tonoe  they  may  pass  from  their  destination*  for  sub- 
oontractors  furnishiDg  to  a  contractor  would  not  be 
conveying  for  the  use  of  Her  Majesty's  forces ;  there 
can,  however,  be  no  doubt  in  this  instance.  I  think 
th^e  is  some  mistake  in  the  report  of  the  judgment 
of  the  previous  case  in  the  lAxm  BtporU^  for  the 
decision  of  the  court  could  not  have  proceeded  on 
the  ground  of  the  property  in  the  hay  having  passed 
to  Her  Majesty,  but  it  clearly  must  have  been  solely 
on  the  other  ground  of  exemption  mentioned  in  the 
section,  viz^  that  the  hay  was  for  the  use  of  Her 
Majesty's  foirces. 

WiLUES,  J. — ^I  am  of  the  same  opinion. 

Bti.b4»  J. — lam  of  the  same  opinion.  I  was  a 
member  of  the  court  at  the  previous  hearing  of  this 
matter,  and  I  believe  our  decision  proceeded  upon 
the  las^part  of  the  section,  that  the  hay  was  for  the 
we  of  Her  Majesty's  forces.  ,  This  is  an  exemption 
in  favour  of  the  Crown  and  the  public,  and  therefore 
like  exemptions  in  favour  of  agriculture,  as  was  said 
by  Dallas,  C.  J.  in  Hiqginhotham  v.  PearkxM^  8  Taunt. 
801  should  be  construed  as  beneficially  as  the  terms 
will  allow. 

KsATnra,  J. — I  am  of  the  same  opinion.  I  think 
the  stores  were  bedng  conveyed  for  the  use  of  Her 
Majesty's  forces. 

JjidgmaUfir  ihA  app,  with  eoeU. 

Attorney  for  apps.»  L.  Cromhie. 

Attorneys  for  resp.,  X|yne  and  Hcarvey. 

WedneMday,  Nov.  6,  IWl. 

MABaam  tt.  Baxka. 

Action   of  trover  for   a   carriaae — Tearfy   hiring — 
Fraudulent  aaU  by  hirer, 

A  coaMuildkr  hta  hrouffhamftr  cr  mot,,  oad^  aoeordif^ 
to  the  custom  of  the  trade,  lie  hU^narme  ware  fKMded 
on  the  panels.  ThehirerpiU  the  brouffkamm  for  sale 
by  auction  at  Aldridae%  and  it  warn  paraumed  hf  a 
tommietion  aymt  and  harm  dealer: 

Seldf  in  an  action  of  trover  by  die  owner  against  the 
purchcuer  of  the  brougham,  that,  by  allowing  the  arms 
to  be  painted  on  the  paneU,  the  owner  did  not  render 
himself  remonsiBk  for  the  fraudulent  8a&  by  die  hirer, 
and  therefore  the  purchaser  must  be  the  mer  in  the 
transaction, 

ITiis  was  an  action  6f  tiovar  for  a  hrougham, 
tried  before  Keating,  J.  at  €h]tldkali.  A  vcrdicft  of 
591  Se,  was  found  for  the  pita,  sabject  to  a  matioa  to 
enter  a  verdict  for  deft,  or  a  nonsuit* 

The  pits,  weve  theeaeeuiaci  of  tke  last  sBrviving 
partner  of  Uie  flm  of  Laoie  and  Maniec,  coach- 
builders,  and  the  deft  was  » rmnawsiiiiiHi  a^snt  and 
horse  dealer.  Mr.  Mamer  had  let  the  brougham  in 
question  by  the  yearto  aforeign  gentlemaD  livuignear 
Belgnnre-sqnaie,  bat  snheaqiMntly  he  lost  sight  of 
the  penon  who  had  hhred  it,.nad  the  fanoghaift  war 
alterwarda  found  in  tiie  Mbkm  «t  •  pSBSdn  wha^ 
height  it  of  thedeft 

It  was  proved  at  the  trial  that  the  deft  1ml 
pardiaaed  the  broa^iam  on  the  lath  Manh  1S66  at 
ftpnblje  aofition  at  Aldridge's,  in.  SL  Jttictin'Siteie, 
i»  whose  books  it  was  repsesaited  to  be  tiwpcopertar 
«Ctha  pcnon  wltt  had  Ubadit  ftwn  MB^Uiams. 


As  is  the  costom  in  yearly  fairings  of  ca^r^aga^ 
person  had  his  arms  painted  on  the  panels  ol  iIm 
brougham,  aad  his  crest  waa  iqpon  the  haraess. 

M,  Chambers,  Q.  C.  moved  upon  the  leave  reserved 
on  the  part  of  the  delt.,  and  argued  that  he  oeiild 
not  be  expected  to  know  that  this  carriage  was  not 
the  property  of  the  person  represented  to  be  ths 
owner,  and  that  by  allowing  the  arms  to  be  painted 
upon  the  panels,  Mr.  Mamer  had  pat  the  person 
who  hired  the  brougham  in  the  position  of  his  Mgfsok, 
and  was  responsible  for  what  he  chose  to  do  viih 
it.  Lord  Denman  said,  at  the  oonchuioa  of  tha 
case  of  Gregg  T.  FTsfls,  10  A.  &  £.  97 ;  '*Piekard^^ 
Sears,  6  A.  &  E.  469,  was  in  my  mind  at  the  time  ot 
the  trial,  and  the  principle  of  that  caee  msybe 
stated  even  mare  broadly  than  it  is  then  laid  dewn» 
A  party  who  negligently  or  culpably  stands  by  sad 
allows  another  to  contract  on  the  faith  and  under- 
standing of  a  fact  which  he  can  contradict^  cannot 
af terwaxds  dispute  that  fact  in  an  action  against  the 
person  whom  he  has  himself  assisted  in  deceiving.* 
And  in  the  note  to  HiUY.  Gray,  1  Stark.  TS.  P.  ^ 
it  is  said,  "  Fraud  will  vitiate  a  contract,  althoagb 
the  principal  take  no  part  in  it,  for  he  is  civi& 
responsible  for  the  acts  of  his  agent."  This 
principle  is  affirmed  in  Pibnore  v.  Hood,  5  Bisg. 
N.  C.  97,  and  Hariop  v.  ffoare,  1  Wils.  8.  Where, 
therefore,  it  is  proved,  as  here,  in  the  ordinsiy 
course  of  business,  and  bond  fidt,  a  purchaser  buvf 
what  seems  to  be  the  property  of  the  seller,  he 
should  be  the  loser  who  has  put  the  fraudnkBt 
party  in  a  condition  to  practise  the  imposition. 

BoviLL,  C.  J.— The  verdict  in  this  case  it  certainly 
hard  upon  the  deft.,  but  it  must  be  that  one  of  two 
innocent  persons  must  suffer.  As  to  the  anu 
being  on  the  panels  of  the*  carriage,  and  the  crest  oh 
the  haraess,  this  is  known  to  be  the  practice  when 
the  hiriiig  is  by  the  year,  and  probably  from  the 
business  of  the  deft,  well-known  by  him.  TVhen 
such  a  custom  is  known  to  prevail,  the  fact  on^ 
not  to  convey  any  impreesion.  as  to  the  possesrioa 
being  in  the  penon  who  uses  the  caauge^  aad  the 
buyer  thoefora  most  take  the  risk.  Otherwias^ 
peraons  whose  honness  it  is  to  let  out  articles  foe 
hire  wonld  never  be  saf e^  As  one  of  two  penooa 
must  suffer,  aad  it  seems  to  me  that  the  only  Iset 
aUesped  as  a  reason,  why  that  person  should  be  tfta 
legal  owner  ia  &  waUe-knowBi  practiGe  of  the  tndei 
aad  as  wroeg  was  deae  by  neither,  tiie  lose  nul 
f  Idl  upon  the  penoa  SaMe  in  law.  The  nde  ivfll 
not  be  granted! 


WiLLEs,  J.— I  am  of  the  SMse  epinioB.  l%flH 
vras  in  the  transaction  na  misrepresentBtion  dite 
by  word  or  deed  on  the  part  of  the  testatoc;  ha 
acted  in  the  ondiiMU^  wajp-  of  business,  aft  therefora 
the  party  who-  was  unfortunate  enough  to  obtsfai 
possession  of  the  brougham  must  be  lespoDiibiB  fior 
it  to  the. owner.. 


Kbaidio,  J.— Undonhtadly  thia  is  a  lard 
upon  the  deft,  but  if  our  decisioB  ware'  oi 
it  would  be  e^oaSly  Baxd  upon  the  pits. 

Bderefmk 

M,  ChmOien,  Q.  C— I  fiee!  it  lic^  to  state  tM 
Mr.  I'reemaa,  who  is  at  the  head  of  the  estabfish- 
meat  at  AMsidga'i^  haa  andectakea  to  indemBi^ 
the  deft. 
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NoiK  14  ami  Id,  1867. 

PaIUOKS  9.  ThS  VsSTBY  09  BSTHITAL-OBEBN. 

-A^etion  agtiinst  a  vestty— 'Liability  of  ptxritk  to  indict- 
ment— ^)ecial  doanagt  from  noR-r^atr  cf  a  eommon 
Mghway^Metrcpolitan  Government  Act  (18  j- 19 
Vict.  c.  120.) 

JL  dedatation  alleged  negligence  on  the  part  of  a  vestry 
in  not  repairing  a  common  highway^  whereby  the  pU, 
suffered  special  damage  by  injury  to  his  horse : 

.Meldf  Mpon  denusmr,  tkaty  aithough  the  Metropolitan 
Gwemment  Act  (18  j"  19  Vict,  c.  120)  transferred 
fib  ihties  of  snrvwors  to  vestries,  yet  tt  did  not  put 
cm  end  to  As  Habuity  of  vearishes  to  indietmenij  and 
fhsrefetre  aiCkmn  does  not  He  against  the  vestries  for 
nom^reptnr* 

DecloradoQ : 

For  ihaX  before  and  at  the  time  of  the  erleToneeB  liereln- 
after  menUoned  the  commoa  highway  heremafter  mentioned 
mm  wsA  to  ft  pariah  highway  for  pftnengen,  horses,  and 
aarrtefee,  thatt  is  to  say,  a  highway  of  the  parish  afore- 
said, sitnate  within  the  said  parish,  and  repairable  and 
maintainable  by  the  defts.,  and  ought  then  to  haTs  been  In  a 
piroper  stale  of  repair,  and  so  maintained  bv  the  defta.  Tet 
the  defta.  wrongfally  permitted  and  eaftored  the  ssid  hi|(hway 
to  be  and  oontlnaef  and  the  same  was  then  oat  of  repair,  and 
■ot  properly  maintained,  and  was  In  a  state  and  condition 
^tengerods  to  passengers  using  the  same  with  hofBes,  oartiL 
and  esrrlages,  and  a  dangeroos  hole  was  then  wrongfntty  end 
negUgently  permitted  by  the  defts.  to  be,  and  the  same  was 
than  m  the  said  highway,  contrary  to  the  statates  in  suoh  ease 
made  and  provided  in  that  behalf;  and  by  reason  of  the 
pTBttilBsa  a  oertain  hone  of  the  pit's,  with  which  the  pit  was 
tten  lawfolly  paaaiBg  along  and  osbig  the  said  highway, 
tripped  and  fell,  sad  was  and  to  thereby  severely  injured,  and 
mitui  deteriorated  and  redneed  in  valae,  and  the  pit  has 
dienTeby  biearred  and  will  inenr  great  expense  in  and 
alKMil  the  owing  and  attemptlBg  to  core  the  ssid  horse,  and 
luw  thereby  lost-  and  been  deprived  of  the  nse  of  the  said 
liorsa,  and  the  pit  was  and  Is  thereby  o^rwlse  greatly 
tfanmllled  end  aggrieved. 

Plear-Not  guil^  by  stats.  18  &  19  Yict.  cr.  120, 
i.  96,  md  25  &  26  Vict.  c.  102,  9. 106. 

Bemnrrer  to  the  declaration  on  the  grounds  that 
the  board  could  not  be  sued  for  an  omission  of  this 
^aracter,  and  in  this  respect  stood  on  the  same 
footing  as  a  snrreyor  of  the  highways ;  and  that  the 
only  liability  cast  on  the  yestry  was  that  cast  on  them 
iy  the  Metropolitan  Goremment  Act  (18  &  19  Vict. 
-c  120),  and  the  Acts  amending  that  Act ;  and  the 
inducement  as  to  duty  was  only  a  statement  of  matter 
of  law  and  was  not  traversable. 

Raymsttd,  for  the  defts.,  supported  the  demurrer. 
— ^As  the  declaration  charges  the  deft*,  with  a  non- 
feasance, it  devolres  upon  the  pit.  to  show  that  the 
duty  is  in  the  defts.  By  the  common  law  the  parish 
was  liable  for  repair  of  highways  (Rex.  r.  Stoughton, 
2  Will.  Saund.  Id9a,  n.  10),  and  the  remedy  against 
the  parish  was  by  indictment:  (Rex.  t.  St.  George's, 
Hanover-square,  3  Camp.  222).  This  also  appears 
from  : 

R.  T.  Oxfordshire,  4  B.  ft  0.  194; 

R  Y.  Jjordamere,  19  L.  J.  216,  M.  0. ; 

McKvmon  v.  Penson,  8  £i.  819,  and  9  Ex.  609. 
My  first  proposition  is  that  none  of  the  bodies, 
whose  powers  and  duties  were  transferred  to  the 
Testries  by  the  Metropolitan  GrOTemment  Act  (18  & 
t9  Vict.  c.  120),  had  previojisly  the  duty  to  repair 
the  highways;  and  secondly,  even  if  the  duty  of 
-the  parish  can  be  held  to  hare  been  transferred  to 
^e  restry,  yet  that  Act  did  not  vest  in  the  vestiy  a 
liability  to  action.  The  sections  of  the  Act  under 
which  the  vestries  are  constituted  ar^  the  8th,  9th, 
18th,  90th,  96th,  98th,  and  IdOth  to  ISith,  but  the 
etfeet  of  these  sections  fa  only  tfi  make  vestries 
fepresent  parishes  for  certain  purposes,  not  to  deprlre 
the  latter  of  responsibility:  In  young  r.  2>at;ts,  7 
H.  ft  N.  760,  6  L.  T.  Hep.  IS.  S.  363,  and  in  Er.  Ch. 
2^Cr.  ft  C.  197,  it  was  held  that  a  surveyor,  whose 
^position  under  the  Act  tiie  vestry  certainly  now 
oocupiefl,  was  not  liablr  to  an  action  for  the  default 


of  the  parish.  And  the  words  in  the  Towns  Inr^ 
proveroent  Clauses  Act  1847,  upon  which  the  Court 
of  Q.  B.  held  that  the  commissioners  were  liable  in 
the  case  of  HartnaU  v.  The  Ryde  Commissioners  (4 
B.  ft  S.  361,  8  L.  T.  Bep.  N.  S.  574),  are  mucii 
singer  than  the  words  which  apply  here. 

Baylis  argued  for  the  pit.  The  26  ft  27  Vict.  c.  78 
transferred  the  liabilities  of  turnpike  commissioners 
to  the  vestries.  [Bothl,  C.  J. — You  cannot  assume 
this  to  be  a  turnpike-road ;  it  is  alleged  in  the  de* 
daration  to  be  a  common  highway.]  Treating  it  as 
a  parish-road,  the  liability  must  be  in  the  ddfts.,  for 
these  sections  transfer  all  the  duties  of  the  parit^  in 
the  vestiy  exclusively,  and  by  section  42,  with 
schedule  (A),  which  is  referred  to  in  that  seetiotti 
the  vestry  of  this  very  paaish  of  St.  Matthew, 
BethnaUgreen,  is  incorporated,  therefore  an  action 
will  lie  against  the  delts.  when  special  damage  ia 
alleged.  And  it  was  specially  shown  in  HartnaU  r. 
The  Ryde  Commissioners  that  Tokr^  v.  Davis  Waf 
decided  upon  grounds  differing  from  any  whidb  hate 
apply. 

Raymond  replXe^ 

Bovilx.,  C.J. — Before  the  passing  of  this  Act 
there  were  certain  duties  and  obligations  which 
rested  respectively  on  the  parish  and  on  the  si^ 
veyor,  and  which  are  separately  treated  with  regavi 
to  each  party  in  the  Act  It  was  at  first  stated  by 
Mr.  Baylis  that  this  was  a  turnpike-road,  but  I 
think  there  is  nothing  to  show  that  it  was  more 
than  a  common  parish  highway.  There  is  no  doubt 
of  the  liability  of  a  parish  by  the  common  law,  hut 
whether  a  parish  could  be  liable  upon  an  action  by 
an  individual  it  not  neeesaary  for  me  to  say ;  it  is^ 
however,  dear  that  the  duties  of  and  ranwdiek 
against  a  parish  were  different  from  those  whfdi 
concerned  a  surveyor.  Borvevors  eertaiely  eould 
not  be  indicted,  and  Young  v.  iJavis,  in  the  Ex.  CfiT., 
is  an  authority  for  saying  that  no  action  WiB  He 
against  a  surveyor  for  the  faults  of  the  parish.  By 
the  90tli  section  of  the  Metropolitan  Management 
Act  (18  ft  19  Vict  c  120),  all  powers  relating  to 
paving,  ftc.,  were  to  be  vested  in  vestries  and  in 
district  boards^  and  by  the  96th  and  98th  sections 
all  the  powers  and  duties  of  the  surveyors  of  high^ 
ways,  and  the  property  vested  in  them  were  Kkevrise 
traiaaferred  to  veatties  and  district  boards,  but  there 
is  nothing  in  either  section  transferring  the  duties 
and  liabUities  of  the  parish.  Section  96,  in  fact, 
makes  the  vestry  the  surveyor  to  the  paorish,  and 
there  is*^  nothing  else  in  that  section.  The  981ii 
section  in  its  terms  is  not  imperative,  but  merely 
gives  discretionary  power  to  vestries  to  pave  streets. 
It  may  be  that  additional  powers  are  given  by  thcMO 
sections  to  the  vestries  beyond  those  which  existed 
in  the  surveyors,  but  still  the  words  of  Lord  Ellen- 
borough,  in  R.  V.  iSif.  George's,  Hanover'Smtare,  8 
Camp.  223,  apply  base,'  <*  The  duty  of  repairing  may 
be  imposed  upon  otiiers,  although  the  pariah  be  still 
liable.*'  Mr.  Baylis  relied  upon  the  case  of  HartnaU 
V.  The  Ryde  Commissioners,  whidi,  however,  is,  I 
think,  distinguishable  from  this.  I  should  have  Mid 
differentiy  if  the  words  in  the  statute  before  ms  had 
been  the  same  as  tboae  ia  the  Byde  Act  As  it  is, 
the  duties  being  still  in  the  parish,  I  think  there 
caa^be  no  action  against  the  ddfts. 

WU'LBe,  J^ — ^I  am  of  the  same  opinion.  The 
defts.  asre  not  an  independent  ooi^Kiration,  hot  the 
scope  of  the  Act  is  to  transfer  to  the  vestry  the 
dvties  whicfr  the  surveyor  hhd  pfeviomly  se  pe^ 
form  on  behalf  of  the  parish.  We  have  an  express 
authority  in  Young  V.  Davis  tiiat  a  surveyor  was  not 
liable  to  action.  That  a  pariA  cannot  be  sned  Is 
dear  law,  and  m  a  lupwwntotive  ci  a  parlrii  on^ 
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not  be  liable  for  more  than  the  body  which  he  repre- 
sents, it  would  be  anomalous  to  hold  that  there  can 
be  a  right  of  action  against  the  defts.  No  new 
doctoine  was  enunciated  by  the  case  of  BartnaB  r. 
The  Hyde  CommUsionera.  The  decision  there  turned 
entirely  upon  the  form  of  the  Act.  In  that  case  the 
declaration  alleged  that  a  certain  kerb-stone  termi- 
nated abruptly,  and  that  after  daylight,  through 
defts'.  negligence,  the  pit.  suffered  special  damage. 
The  conmiissioners  were  held  liable,  but  by  the 
Local  Act  under  which  they  were  appointed,  not 
only  did  the  48th  section  transfer  to  them  the 
powers  and  duties  of  the  surreyor,  but  also  the 
49th  section  expressly  made  them  liable  to  indict- 
ment in  the  same  way  as  the  parish  previously  had 
been.  The  Legislature  did  not  intend  that  an  indi- 
vidual should  have  a  right  of  appeal  to  a  jury 
against  a  vestry,  and  I  may  say,  m  the  words  of 
Cresswell,  J.,  in  this  court,  the  world  has  got  on 
very  well  without  such  a  right  of  action,  and  will 
still  continue  to  do  well  without  it. 

Btxes,  J. — I  am  of  the  same  opinion.  Although 
I  have  had  some  doubts,  I  think  now  that  no  action 
lies  against  the  vestry.  Sect.  96  imposes  upon  the 
vestries  the  duty  of  the  surveyor  of  highways,  and 
they  become  not  agents  merely,  but  they  are  both 
servants  and  masters.  There  is  good  reason  why  the 
parish  should  not  be  exempt  from  indictment,  for 
they  might  then  escape  all  liability  by  appointing 
dishonest  or  unsubstantial  persons  as  members  of 
their  vestry.  The  declaration  alleges  a  rum-fetuanee, 
and  for  that  there  can  clearly  be  no  action  against 
the  vestry.    I  say  nothing  about  a  mUfiasance, 

KsATuro,  J.— I  am  of  the  same  opinion.  I  shared 
in  the  doubts  of  my  brother  Byles,  but  I  think  this 
Act  is  susceptible  of  the  construction  put  upon  it 
hj  my  Lord  and  my  brother  Willes.  My  doubts 
were  occasioned  by  the  96th  section,  but  inasmuch 
as  it  may  bear  the  meaning  that  the  vestry  is  to  be 
in  the  position  only  of  the  surveyor,  I  think  we 
ought  to  hold  that  this  action  will  not  lie. 

Bylbs,  J.— I  think  the  construction  put  on  the 
turnpike  Acts  is  safe  when  applied  to  tms  case.  I 
lefer  to  where  it  has  been  held  that  the  parish  is 
liable  notwithsanding  the  fault  of  the  surveyor. 

Judgmentfor  dsfig, 

Att<nney  for  pit.,  Thomas  William  Pajfw. 

Attorney  for  deft.,  WUlkm  Phillips  for  Eobert 
Voss,  Bethnal-green. 


Tiusehv,  Nw.  19, 1867. 

Bennett  (app^)  v.  Brcmfitt  (resp.) 

Notice  oj  objection — Signature  of  objector — FaC'simile 
stamp — Registration  Amendment  Act  1848. 

It  is  required  by  the  17 ih  section  of  the  Registration 
Amendment  Act  (6  Vict,  c.  18),  that  every  notice  of 
objection  shall  be  signed  bg  the  person  olQtcting : 

Held,  sufficient  under  this  section  if  the  usual  sig- 
nature  of  the  objector  was  engraved  in  faC'Similt  on  a 
stamp,  and  the  objector  himself  by  }ns  oum  hand 
impressed  this  stamp  upon  the  notice  of  objection, 

■  This  was  a  case  stated  for  the  opinion  of  the 
court  under  the  stat.  6  Vict.  c.  18,  on  appeal  from 
the  decision  of  the  revising  banister  for  we  borough 
of  Liverpo(d. 

"  1.  At  a  court  held  before  me  at  St  George's 
Hall,  Liverpool,  25th  Sept.  1867,  for  the  revision  of 
the  list  of  voters  for  the  said  borough  of  Liverpool, 
William  Bmmfltt  objected  to  the  name  of  Frederick 


Caple  being  retained  on  the  list  of  voters  for  the 
said  borough. 

^  2.  It  was  contended  on  behalf*  of  the  app.  that 
the  notice  of  objection  was  not  signed  by  the  said 
William  Brumfitt. 

<*8.  By  the  17th  section  of  the  said  statute  it  is 
enacted  that  the  notice  of  objection  shall  be  signed 
by  the  person  objecting. 

"4.  The  usual  signature  of  the  ssid  Wllllani 
Brumfitt  was  engraved  in  /ac-sum2e  on  a  stamps 
and  the  said  William  Brumfitt  himself,  by  his  own 
hand,  impressed  the  stamp  upon  the  notioe  off 
objection. 

*'  5.  I  find  that  the  notioe  of  obiection  was  signed 
by  the  person  objecting  as  required  by  the  above 
section  of  the  said  statute,  and  the  said  Frederick 
Caple  not  appearing  in  answer  to  the  said  objection 
to  prove  his  title  to  vote,  I  erased  the  name  of  the 
said  Frederick  Caple  from  the  list  of  voters  for  the 
said  borough. 

"  6.  The  question  for  the  0[Mnion  of  the  court  is, 
whether  the  said  notice  of  objection  was  signed  by 
the  person  objecting,  as  required  by  the  i3oresaid 
section  of  the  said  statute.  If  the  court  shall  be  of 
opinion  that  the  said  notice  of  objection  was  not  so 
signed,  the  name  of  the  said  Frederick  Caple  is  to 
be  reinstated  on  the  list  of  voters  for  the  said 
borough." 

Charleg,  for  the  app.,  argued  against  the  decision 
of  the  revising  barrister,  and  contended  that  this 
was  nothing  more  than  an  impression  of  a  copy  of 
a  signature,  and  that  it  was  not  tiie  handwriting  of 
the  objector.  The  statute  itself  distinguishes  be- 
tween printing  and  writing,  and  this  m<de  of  sign* 
ing  is  much  more  like  the  former  than  the  latter. 
If  this  practice  were  held  to  be  '<  signing  "  within 
the  meaning  of  the  Act  it  would  d^eat  the  policy 
of  the  enactment,  and  open  the  door  to  fraud,  and  a 
distinction  may  be  drawn  between  this  case  and 
those  decided  under  the  Statute  of  Frauds  and  tiie 
Wills  Act.  To  hold  a  stamp  a  suflicient  signature  to 
an  objection  would  tend  to  the  disfranchteement  of 
voters,  and  as  such  a  decision  would  affect  the  new 
Act  for  die  Representation  of  tiie  People,  it  is  an 
objection  to  the  barrister's  decision  worthy  of  con- 
sideration. 

The  following  authorities  were  cited  in  support  of 
the  appeal : 

Eude  and  another  v.  Johnson,  2  Bing;  K.  C  776; 

2  Inst  672; 

Daniel,  vi.,8,9, 10; 

Deateronomy,  vi.,  6 ; 

Exodus,  zxsdz.,  80 ; 

Toms  V.  Cumndngy  1  Lntwich  Beg.  Cas.  200 ; 

Lewie  v.  RoberU,  K.  &  6.  40ih 

Trotier  v.  Walker,  K.  ft  G.  584; 

Bnmjttt  V.  Bremner,  K.  &  0.  352 ; 

6  Vict  c.  18,  ss.  17,  41,  46,  47,  49  ; 

2  Tftjlor  on  Evidence,  250, 942 ; 

Geary  v.  Physic,  5  B.  &  G.  284. 

C.  Crompton  for  the  resp.  was  not  heard. 

BoviLL,  C.  J.— The  question  In  this  case  ia, 
whether  a  proper  notice  was  signed  and  sent  to  the 
party  objected  to.  I  have  no  doubt  whatever  that 
this  was  a  perfectly  good  signature  within  the 
meaning  of  the  Act  of  Parliament.  It  is  clear  that 
it  would  be  good  under  tlic  Statute  of  Frauds ;  it  is 
equally  dear  that  it  would  be  good  if  it  were  a 
signature  to  a  will ;  and  I  think  it  is  equally  a  good 
signature  under  this  Act  of  Parliament,  and  the 
decision  of  the  revising  barrister  was  therefoiie 
correct.  Every  act  of  signature  is  not  by  tiie  hand 
alone,  but  also  by  the  intervention  of  a  competent 
instrument.  The  instrument  commonly  emptoyed 
is  either  a  pen  or  a  pencil,  and  the  hand  diraets  it 
in  one  manner  or  anotner.    I  can  see  no  distinction 
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between  wiDg  a  stamm  where  it  ia  the  penonal  act 
of  the  party  placing  it  on  the  paper,  and  the  making 
a  nuurk  by  means  of  a  pen  or  a  pencil.  In  each 
case  it  feems  to  me  it  is  the  signature  of  the  party 
placed  upon  the  paper  bpr  the  party  himself:  it  is 
his  personal  act,  and  it  is  his  signature  beyond  all 
doubt  or  dispute.  If  the  party  were  to  take  a 
pencil  instead  of  a  pen  it  cannot  be  contended  that 
Iiis  signature  would  not  be  sufficient ;  so,  if  he  took 
a  painting  brush  and  jpaintod  his  name^  it  cannot 
lie  doubted  that  it  woufd^  be  a  sufficient  signature. 
In  this  case  there  is  an  instrument  used  for  the 
purpose ;  it  is  the  act  of  the  party,  and,  to  my  mind, 
ifl  the  signature  of  the  veiy  man  by  whom,  accord- 
ing to  the  Act  of  Parliament,  the  notice  is  to  be 
signed. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  Writing 
is  not  always  manuaL  On  many  occasions  persons 
hare  to  write  their  names  to  important  documents 
and  notices,  and  an  Act  of  Pariiament  was  specially 
passed  to  remove  doubts  with  reference  to  some 
Teiy  important  signatures,  by  which  it  was  enacted 
that  the  formation  of  the  letters  by  the  fingers 
should  only  be  necessary  in  the  case  of  the  sign 
manual  of  the  Sorereign,  which,  it  is  said,  is 
distinguished  from  an  ordinary  signature.  And 
there  has  also  been  a  special  Act  as  to  the  signature 
to  bank  notes.  When  one  comes  to  think  of  ^e 
matter,  as  my  Lord  has  pointed  out,  there  must 
always  be  the  intervention  of  an  instrument  in  a 
signature  pht  by  the  party  himself. 

Btlbs,  J. — ^I  am  of  the  same  opinion.  It  is  plain 
this  is  a  sufficient  signature  within  the  Statute  of 
!Frauds;  much  less  would  be  sufficient  under  the 
Statute  of  Wills.  A  mere  cross  has  been  held  to  be 
a  sufficient  signing  of  so  important  a  document  as  a 
will;  and  the  Lord  Chief  Justice  of  the  Queen's 
Bench  and  Littledale,  J.,  refused  to  allow  the 
inquiry  whether  the  party  could  write  or  not,  as 
dangerous.  That  state  of  things  arose  in  Baker  v. 
Z)eim^,  8  A.  &  E.  94,  in  respect  to  a  wiU  signed 
with  a  cross,  and  that  is  the  mode  in  which  the 
Queen's  Bench  disposed  of  it.  I  have  heard  of 
aome  people  who  have  neither  hands  nor  feet :  how 
are  they  to  write? 

Ksahxg,  J.  —I  am  of  the  same  opinion.  I  see  no 
90od  reason  why  we  should  put  a  di£ferent  construc- 
tion upon  a  signing  under  this  statute  to  that 
which  is  put  upon  the  necessity  for  a  signature 
under  the  Statute  of  Frauds  and  the  Statute  of 
Wills.  Patteson,  J.,  in  Lobb  v.  Stanley,  5  Q.  B. 
iS82,  says  the  object  of  all  the  statutes  is  clearly  to 
authenticate  the  genuineness  of  a  document.  It 
seems  to  me,  therefore,  we  have  a  document 
properly  authenticated  by  that  which  amounts  to  a 
signature. 

Decisicn  affirmed  tnth  catU, 

Attorney  for  app.  B.  H.  Boole,  for  Walter  Pieme, 
LiverpooL   . 

Attom^s  for  resp.  Field,  BoKoe,  field,  and 
Francis,  for  Francis  Archer,  LiverpooL 
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Maxckxstbb,  Aov.  1867. 

(Before  Blxckburk  and  ACellor,  JJ.) 

Beg.  o.  Allen  Aim  othebs. 

Murder — Rescue  of  prisoner  in  custodjf  of  poUoe^^ 
Injormal  warrant — Manslaughter, 

K,  and  D.  were  arrested  in  England  upon  Irish  warrants 
which  were  not'hadbed  in  England,  and  which  did  not 
speci/g  with  what  particnlar/fdomf  theif  were  charged, 
rheg  were  bnntght  be/ore  a  magistrate  and  remanded. 
When  being  coweeged  in  a  poUce-van  through  the 
streets  of  Manchester  in  the  daytime,  the  now  nnsonerSf 
armed  with  revolvers,  attacked  the  van,  the  police- 
sergeant  in  chme  of  it  was  shot  bg  one  of  the 
prisoners,  and  KHanaD,  escaped.  Upon  the  trial  of 
the  prisoners  for  wUfvl  murder,  it  was  contended  that 
the  arrest  of  JC  and  D,  being  illegal  bg  reason  of  the 
infimnality  of  the  warrants,  the  oj^ence  committed 
antounted  onfg  to  memskaighter  ;  but  it  was 

Held,  bg  both  the  presiding  judges,  after  consultation 
with  aU  the  judges,  who  were  unanunousl^  of  the  same 
opinion,  that  in  view  of  the  facts  thai  A.  and  D.  had 
been  for  some  time  in  custody,  thcuthe  informality  of  the 
warrants  was  unknown  to  the  prisoners,  and  that  they 
deliberately,  and  with  premeditation,  devised  ana 
carried  out  the  attack  which  resulted  in  the  death  of 
the  poUcC'Sergeant,  the  offence  was  murder  and 
not  manslaughter'--and  so  clearly  this,  that  it  was 
neither  necessary  nor  desirable  that  the  point  should 
be  reserved  for  the  consideration  of  the  Court  for 
Crown  Cases  Reserved, 

A  police-officer  is  protected  if  he  acts  upon  a  warranty 
even  though  that  warrant  be  informal,  and  if  he  be 
killed  wm  so  actina  by  a  premeditated  attack,  with 
a  view  to  a  rescue,  the  crime  will  be  wutrder,  thevroper 
course  being  to  ap^  to  a  court  of  law  for  a  habeas  to 
have  ike  prisoner  dudutrgedjrom  custody. 

Indictment  for  wilful  murder. 

It  was  proved  that  on  Wednesday,  Sept  18,  1867, 
two  prisoners  named  KeUy  and  Deasy  were  brought 
before  the  police  magistrate  of  Manchester,  charged 
with  an  offence  under  the  Vagrant  Act,  having 
endeavoured  to  use  revolvers  to  prevent  their  cap- 
ture, and  giving  no  satisfactory  account  of  them- 
selves, there  being  strong  reason  for  suspectiAg,  as 
afterwards  it  appeared,  that  they  were  Fenian 
leaders,  who  had  been  engaged  in  treasonable  prac- 
tices in  Ireland.  They  were  remanded  by  the 
magistrates,  to  give,time  for  inquiry,  upon  a  warrant 
which  was  alleged  to  be  informal  and  insufficient. 
They  were  being  conveyed  to  the  prison  upon  this 
remand  in  tl^  prison  van,  under  the  charge  of 
Police-S^geant  Brett,  when  the  now  prisoners, 
with  many  others,  armed  with  loaded  revolvers, 
made  an  attack  upon  the  police- van  in  the  street  at 
Manchester,  fired  at  the  police  who  accompanied, 
shot  one  of  the  horses,  wounded  a  spectator  with  a 
ball,  discharged  their  revolvers  repeatedly,  and  one 
of  them,  Allen,  was  proved  to  have  mounted  upon 
the  roof  of  the  van  and  fired  his  revolver  through 
the  ventilator,  killing  the  police-sergeant,  Brett, 
who  was  within.  Two  others  of  the  prisoners, 
namely,  Gould  and  Larkin,  were  also  proved  to  have 
been  armed  with  revolvers,  and  actively  to  have 
assisted  in  the  rescue  of  the  prisoners  in  the  van, 
which  was  by  tiiese  means  effected,  and  their  escape 
was  accomphshed. 

The  Attorney- General  {^  John  Karslake),  PuJoet' 
ing,  <^C.,  Sowier,  Q.C.,  Hannen  and  Biggin  for  the 
prosecution. 

Digby  Seymour,  Q.  C,  (yBrien,  Serjt.,  Ernest  Jones, 
Cottinghain  and  Cave  for  the  prisoners. 
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At  tlie  idose  of  the  oafle.  Hie  coonael  for  tbe 
priBoners  contended  that  the  warrant  under  which 
KeUjr  and  Deasy  were  in  euatody  being  insufficient, 
not  only  were  they  justi^ed  in  resisting  it,  but  any 
other  persons  aiding  them  in  a  release  ^m  sudi 
arrest  were  so  Car  saofayonied  by  our  law  in  doing  so 
that  death  caused  by  them  in  the  course  of  such 
lawful  rescue  would  be* manslaughter,  and  not 
murder,  and  they  prayed  that  a  ease  might  be 
Kserred  for  the  Court  for  Crown  Ca«es  Seserred. 

The  learned  judges  who  presided  expressed  a 
decided  opinion  that  it  was  murder  in  law,  but  said 
^at  they  would  consult  the  other  judges  upon  it, 
•ud  if  any  doubt  existed  in  their  minds  the  point 
should  be  reserved. 

At  the  request  of  the  judges  the  oounsel  for  the 
prisoners  stated  in  writing  their  argument  for  the 
Qonslderation  of  their  liOisdships.  ItwaeasfoUowB: — 

"  Bso.  V,  Allen  and  othebs. 

^'  Upon  the  trial  of  Alien  and  others  for  the  murder 
of  Sergeant  Brett  two  points  of  law  arose,  under 
the  following  circumstances : — 

**0n  the  morning  of  the  IXth  Sept.  last  two 
men,  who  turned  out  afterwards  to  be  Kelly  and 
Peasy,  were  arrested  by  a  Manchester  policeman, 
as  he  idleged,  under  seet.  216  of  the  Manchester 
Police  Act  (7  &  8  Vict.  c.  40),  which  enacts  that  it 
shall  be  lawful  for  any  constable  belonging  to  the 
police  force  of  the  borough  to  take  into  custody, 
without  a  warrant,  all  loose,  idle,  or  dlsorderiy  per- 
sons whom  he  may  find  disturbing  the  public  peace, 
or  in  his  own  view  committing  an  offence  against 
this  Act,  or  whom  he  shall  have  good  cause  to 
suspect  of  having  committed,  or  l^ing  about  to 
Qommit,  any  felony,  miaderaeancNr,  or  breach  gI  the 
peace,  or  to  instigate  xnt  abet  any  aiiek  breaefa. 

'^The  two  Bien,  who  gave  the  nsAies  of  White 
aB4  WiUiams,  were  taken  before  a  magistrate  on 
the  11th,  and  remanded,  until  the  18th  by  a  warrant, 
which  stated  the  chaiges  againet  them  to  b^  no4  Cor 
suspicion  of  felony,  on  which  charge  they  were 
arrested,  but  *  for  felony^'  and  omitted  to  specify 
what  felony,  or  other  offence  they  were  charged 
with.  They  were  brought  up  again  on  the  18th, 
when  no  evidence  whatever  was  given  upon  the 
charge  on  which  they  were  allecfed  to  have  been 
arrested,  but  au  inspector  of  detectives  from  London, 
irho  ^ted  he  ba4  a  warrant  against  Kelly  for  trea- 
sonable practices,  alleged  to  have  been  committed 
in  Irelsod,  and  a  goostable  from  Ir^and  who  was 
sMuted  to  have  a  similer  warrant  against  Deasy, 
appeared,  and  on  their  application,  without  the 
production  oC  either  of  the  warrants,  which,  in 
fact,  were  not  then  backed,  as  the  statute  required, 
the  nrlsoaers  were  again  renianded  for  a  week. 

*'Ko  warrant  for  such  second  remand  was  pro-r 
doced  upon  the  trial,  but  it  ir»A  stated  that  a  war- 
rant bad  been  signed,  a  copy  of  that  signed  on  the 
11th  inst,  and  had  been  destroyed  by  the  police 
after  the  escape  of  the  prisoners. 

<*  Kelly  and  Deasy  were  then  placed  in  the  prison 
van  for  the  purpose  of  being  taken  to  prison,  and  on 
the  way  the  van  wsA  attacked,  the  prisoners  rescued, 
and  Brett  killed. 

"The  two  questions  were-^lst,  whether  or  not 
Kelly  and  Deasy  were  in  legal  custody ;  and,  2ud, 
if  they  were  not  in  legal  custody,  whether  the  crime 
of  killing  Brett,  in  the  act  of  rescuing  them, 
awouutea  to  murder  or  manslaughter. 

''  As  to  the  first  point,  it  would  seem  (1st)  that 
the  magistrate  had  no  jurisdiction  to  commit  for 
felony,  no  charge  of  fekmy  having  be«a  made ;  and 
(2nd)  that  the  magistrate  had  no  jurisdiction  to 
entertain  the  charge  of  treasonable  practices  com- 
mitted in  Ireland,  or  to  remand  the  prisoners  upon 
such  a  charge.  By  the  11  &  12  Vict.  c.  42,  s.  22, 
justices  are  empowered  to  take  the  exaiuination  of 


witnesses  against  persons  who  are  brought  before- 
Hiem  diarged  with  an  offence  aUeged  to  have  been 
committed  in  any  county  or  pbwse  within  England 
and  Wales  wherein  they  have  not  jurisdictioa.  Bj 
sect.  2  of  the  sanae  Act  tliey  are  empowered  to  isaue 
their  warrant  to  apprciiend  anyone  within  their 
jurisdiction  charged  with  having  eoramilted  any 
crime  or  offence  on  the  high  seas,  or  in  any  croek^ 
harbour,  &c.,  or  any  '  crimes  or  dffeoees  eommltted 
on  lands  beyond  the  seas  for  whidi  an  indieinseat 
may  legally  be  preferred  in  any  place  within  £og<* 
land  or  Wales.*  Bv  sect  11,  where  an  Bngliali 
warrant  is  backed  m  England,  the  offender  whea 
apprdiended  may  be  taken  before  the  j«8tioe  who 
issues  the  warrant,  or,  if  so  direeted  by  the  justlee 
backing  the  warrant,  before  such  last-mentiooed 
justice  or  any  other  justice  of  the  same  county  or 
place;  but  by  sect  12,  when  an  Irish  warrant  ia 
backed  in  England,  the  offender  must  be  taken. 
before  the  justice  who  granted  the  warrant,  and 
there  is  no  power  to  take  him  before  the  magistrate 
who  has  ba!cked  it.  It  would  seem,  tiierefore,  that 
in  this  case  the  proper  course  would  have  been,  in 
the  case  of  Deasy  at  least,  for  the  magistrate  to  have 
backed  the  Irish  warrant,  and  for  the  prisoner  to 
have  been  taken,  under  the  authority  of  the  wanaot 
so  backed,  to  Ireland,  and  that  the  magistrate  had 
no  jurisdiction  to  examine  any  witnesses  against 
Deasy,  or  to  remand  him  upon  the  chaige  of  felony. 

"Thirdly.— It  is  hud  down  in  Coke's  Second  Insti- 
tute, p.  591,  when  speaking  of  prison-breaking, 
that  a  mittimus  must  *  contain  the  cause,  but  not  so 
certainly  as  an  fndictment  ought,  and  yet  with  such 
convenient  certaint;^^  as  it  may  appear,  judidally, 
that  the  offenoe  (prison-breaking)  tak  jutKciwm 
requiril  as  pro  altd  proditiane^  viz^  in  personam  domiid 
regis,  ^c,  ovprofdonid*  vu„  pro  morte  taUs^  &c,'  and 
he  lays  it  down  that  a  mtiimus  profehnid  generally 
is  bad.  So  again.  Hale  (F.  C,  voL  2,  p.  122),  sava 
that  a  viittirms  *  must  contain  the  certainty  of  the 
cause,  and  therefore  if  it  be  for  felony,  it  ought  not 
to  be  geuerally  pro  feionia,  but  it  must  contain  thQ 
especial  nature  of  the  felony  briefly,  as  for  felony 
for  the  death  of  J.  S.,  or  for  burglary  in  breaking 
the  house  of  J.  S.,  &c.,  and  the  reason  is  because  it 
may  appear  to  the  judges  of  the  King's  Bench  upon 
an  hatau  corpus  whether  it  be  felony  or  not.  Haley 
however,  adds  that  he  does  not  think  the  absence  of 
such  particularity  would  m»k&  the  warrant  void. 
It  is  worthy  of  noUoe  that  in  the  forms  of  remand 
given  by  ChiUy  in  his  Criminal  Law,  vol  4,  pp.  83» 
116,  aad  in  the  form  given  in  the  11  &  12  Vict.  c.  *2 
(Q.  1)  the  felonv  is  specifically  described. 

"'  The  seeona  point  which  awears  to  be  of  the 
greater  importance,  looking  at  the  actual  directSon 
to  the  jury,  and  to  thefact  that  thcgr  were  not  asked 
to  find  the  existenee,  contents,  or  form  of  the 
warrant,  whether,  assuming  the  detention  of  one 
or  both  of  the  prisoners  to  have  been  illegal,  the 
killing  of  Brett  amounted  to  murder. 

<<T%e  first  case  on  the  subject  is  that  of  Sir  H. 
Ferrers  (Cro.  Cari  371),  who  was  arrested  for  debt, 
tad  thereupon  X^ightiBgale,  his  servant,  in  seekuig 
to  rescue  him,  as  was  preteiidedi  killed  the  hailiffi 
'  but  because  the  warrant  to  arrest  him  was  by  the 
name  of  Henry  Ferrers,  Knight,  and  he  never  was  a 
knight,  it  was  held  by  all  the  court  that  it  was  at 
variance  in  an  essential  part  of  the  name,  and  they 
had  no  authority  by  Uiat  warrant  to  arrest  Sir 
Henry  Ferrers,  Baronet,  so  it  is  an  ill  warrant,  and 
the  kiliing  of  an  officer  in  executing  that  warrant 
cannot  be  murder.'  This  case  is  also  reported  by 
Sir  W.  Jones  (p.  34G),  where  it  is  said  to  have  been 
held  not  to  be  murder  either  in  the  servant  or  iu  the 
prisoner,  because  the  warrant  was  not  good. 

"  The  next  case  is  that  of  Hopkin  Hugget,  which 
was  tried  in  1666,  and  is  best  reported  in  J.  Kelyng 
(p.  51>).    In  that  case  Hugget  and  three  others  pux- 
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tiled  tbfee  coMtoblet  who  had  impieBied  a  man, 
and  demaodad  to  see  their  warrant  The  oonBtablM 
ttaowed  «  paper,  which  the  priaooen  aaid  was  no 
vamat,  and  thereupon  they  drew  their  swords  and 
Hogget  killed  one  ii  the  constables.  Of  the  twelve 
judges  eight  delirered  their  opinion  that  this  was 
no  murder,  but  only  manslaughter,  and  they  said 
tiuU  if  a  man  be  imduly  arrested  or  restrained  of 
jtiis  liberty  by  three  men,  although  he  be  quiet  hlm- 
aelf  and  do  not  endeavour  any  rescue,  yet  this  is 
m  proYOcation  to  all  other  men  of  England,  not 
ooly  his  friends,  but  strangers  also,  for  common 
humanity's  sake,  as  my  Lord  Brid^jpman  said,  to 
endeavour  his  rescue ;  sad  if  in  such  endeavour  of 
rescue  they  kill  any  one,  that  is  no  murder,  but  only 
maaslaughter.  The  four  other  judges  held  it 
fluurder,  and  tiiought  the  case  in  question  to  be 
much  the  stronger  because  the  party  himself  who 
was  impressed  was  quiet  and  made  no  resistance, 
and  they  who  meddled  were  no  friends  of  his  or 
sieqimintftnees,  but  mere  strangers,  and  did  not  so 
much  as  desira  them  which  had  him  in  custody  to 
Jet  him  go.  Although  all  the  judges  of  the  King's 
Bench  thought  it  murder,  they  conformed  to  Uie 
4>pinioB  of  the  other  eighth  and  gave  judgment  of 
imprisonment  for  eleven  months. 

^In  j&  T.  Mawgridffe,  which  was  tried  in  1707 
(J.  Kelyng,  1S6)  the  Chief  Justice  alludes  to  Muggei't 
case  as  having  settled  the  law  upon  the  point. 

"^In  Tootey's  ease,  2  Ld.  Raym.  1296,  which  was 
tried  in  1710,  Ann  Dakln  was  in  custody  of  one 
Bray,  when  the  pvisoners,  who  were  strangers  to 
Dakin,  assaulted  Bray,  but  withdrew.  They  after- 
wards assaulted  Bray  again,  after  the  woman  had 
been  locked  up,  and  killed  one  Dent,  whom  Bray 
had  called  to  his  assistance.  One  of  the  prisoners 
gare  the  stroke,  ^e  two  others  were  aiding  and 
Abetting.  Seven  of  the  twelve  judges  held  this  to  be 
manslaughter,  and  five  held  it  to  be  murder,  one  of 
the  five  thinking  that  the  constable  had  authority. 
Those  judges  who  held  theoffence  to  be  manMaughter 
only,  so  held  on  the  opinion  that  tiie  prisoners  had 
mifficient  provocation,  for  if,  say  they,  one  be 
imprisoned  upon  an  unlawful  authority,  it  is  a 
•nfflcient  provocation  to  all  people  out  of  compassion, 
much  more  where  it  is  done  under  a  ookmr  of  justice, 
and  where  the  liberty  of  tiie  subject  is  invaded  it  is 
a  provocation  to  all  the  subjects  of  England. 

**Tn  It  T.  Ada/,  1  Leadi  206,  whidi  was  tried 
in  1779,  a  somewhat  similar  point  arose,  and  the 
presiding  judge,  on  the  authority  of  Toolefs  case, 
reserved  the  point  for  the  consideration  of  the 
twelve  judges.  The  prisoner  escaped  in  the  riots 
of  17dO,  and  no  judgment  was  given,  but  Leach 
says  that  it  was  understood  the  judges  held  it  to  be 
manslaughter  only. 

"Again,  in  R,  v.  Osmer.  5  East  804,  aigued  in 
1804,  Lord  EUenborougfa,  CJ*.,  says  that  'if  a  man 
without  authority  attempt  to  arrest  anotiier  illegally, 
it  is  a  breach  ai  the  peace,  and  any  other  person 
may  lawfully  interfere  to  prevent  it,  doing  no  more 
than  is  necessary  for  &at  purpose.' 

"In  Beg.  r.  Pkefps  (Oar.  and  M.  180),  tried  in 
1841,  a  policeman  attempted  to  apprehend  a  man 
on  suspicion  of  having  stmen  growing  potatoes.  He 
resisted,  and  some  persons  came  to  his  aid  and 
Idlled  one  Southwood,  whom  the  policeman  had 
called  to  his  assistance.  Upon  prod  of  these  facts, 
Coltman,  J.,  directed  the  jury  that,  as  the  police- 
man had  no  right  to  apprehend  the  man,  the  offence 
of  those  who  killed  Southwood  was  manslaughter 
only,  and  not  muider. 

**  These  appear  to  be  the  cases  bearing  most 
eloiely  on  the  subject^  but  turning  to  the  atuhority 
of  text  writers  and  the  dicta  of  judges,  we  find 
Hawkins,  in  his  Fleas  of  the  Crown  (book  i.,  c.  31, 
8. 60),  stating  the  law  as  it  was  laid  down  in  Hug- 


get's  and  Toole's  cases,  and  adding  that  *  since  in 
Uie  event  it  «»pears  that  the  persons  slain  were  tres- 
passers, covering  their  violence  with  a  show  of  jus- 
tice, he  who  kSls  them  is  indulged  by  the  law, 
which  in  these  cases  judges  by  the  event,  which 
those  who  engage  in  such  tmlawful  actions  must 
abide  at  their  peril.' 

"  Hale  (P.O.,  vol.  i.,  p.  465)  also  cites  Hugget's 
case,  and  apparently  with  approval. 

''  On  the  other  hand,  Foster  J.,  in  his  Discourse 
upon  Crown  Law  (p.  812),  while  he  appears  to  ap- 
prove of  the  law  as  laid  down  in  Hugget's  case, 
combats  the  doctrine  of  the  majority  of  the  judges 
in  Tooley's  <»se,  and  appears  to  doubt  the  propriety 
of  that  decision,  partly  upon  general  principles,  and 
partly  because  the  second  assault  on  the  constable 
seemed  to  him  rather  to  have  been  grounded  upon 
resentment  or  a  prmciple  of  revenge  for  what  had 
before  passed  than  upon  any  hope  or  endeavour  to 
assist  the  woman. 

'<  It  is  these  observations  of  Foster,  J.  which 
Alderson,  B.  appears  to  have  had  in  his  mind  when 
he  is  reported  to  have  said  in  i2.  v.  Warner,  1  Moo. 
oc.  385,  that  7bo%'s  case  had  beeen  overruled. 
Tool^a  case  bad,  in  fact,  no  bearing  upon  Warner's 
case,  in  which  no  attempt  was  made  to  arrest  the 
prisoners  at  all,  and  Alderson,  B.  does  not  refer  to 
any  authority  for  his  statement.  A  similar  remark 
was  made  by  Pollock,  C.B/in  Reg.  v.  Davis,  Leigh 
6  Cave,  C  C.  71,  but  Ihere  again  no  authority  is 
given. 

**  East,  in  his  Pleas  of  the  Crown,  voL  1,  p.  325, 
states  the  question  with  the  argumento  on  either 
side  without  showing  much  leaning  either  way,  and 
so  does  Bttssell  (Crim.  Law,  vol.  1,  p.  632),  although 
his  editor,  Mr.  Qreaves,  from  his  note  (p.  848  of  the 
4th  edit.)  autears  to  have  been  convinced  by  the 
arguments  adduced  by  Foster. 

**■  It  would  thus  seem  that  the  doctrine  laid  down 
by  the  majority  of  judges  in  the  cases  of  Ferrers^ 
Hvggei  and  Tooleg,  has  been  acted  upon,  not  only  in 
those  cases,  but  also  in  R.  v.  Adeg  and  Reg,  v.  Phelps 
and  recognised  in  R  v.  Mawgridge  and  R  v.  Oemer^ 
and  by  Hawkins  and  Hale. 

"The  opposito  doctrine  is  supported  by  die 
authority  of  a  minority  of  the  judges  in  Jav^get 
and  TboAiy's  cases,  and  by  Foster,  J.,  and  receives 
some  sort  of  sanction  from  the  observations  of 
Alderson,  B.',  and  Pollock,  C.B.,  if  they  can  be  con- 
sidered to  display  a  sufficiently  accurate  knowledge 
(tf  the  subject  to  entitle  them  to  any  weight.  This 
view  of  the  law,  however,  has  never  once  been  acted 
upon,  and  it  follows  that  if  the  prisoners  convicted 
at  Manchester  be  executed  without  any  discussiou 
of  the  law,  they  will  be  put  to  death  in  opposition 
to  the  decided  cases  on  the  subject,  upon  the 
authority  solely  of  cKtra-judicial  argumente  and 
dicta. 

"In  some  of  these  arguments  a  distinction  has 
been  taken  between  the  interference  of  a  friend  or 
a  relative  and  that  of  a  mere  stranger;  but  this 
distinction  does  not  appear  to  rest  on  any  authority. 
Hawkins  in  his  Pleas  of  the  Crown  (book  i.,  c  31, 
ss.  56  and  57)  says,  that  ^  if  a  man's  servant  or  friend, 
or  even  a  stranger,  coming  suddenly  and  seeng  him 
fighting  with  another,  side  with  him  and  kill  the 
oUier,  or  seeing  his  sword  broken  send  him  another, 
wherewith  he  kills  the  other,  he  is  guUty  of  man- 
slaughter only.  Yet  in  this  very  case,  if  the  person 
killed  were  a  bailiff  or  other  officer  of  justice, 
resisted  by  the  master,  &c,  in  the  due  execution  of 
his  duty,  sndi  friend  or  servant,  &c,  are  guilty  of 
murder  whether  they  knew  that  the  persons  slain 
were  an  officer  or  not.' 

"  For  these  and  other  reasons  we  are  of  opinion 
that  the  pointo  raised  in  this  case  are  of  such  a 
grave  and  serious  character  as  to  demand  further 
discussion  and  consideration,  and  that  they  ought 
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only  to  be  decided  after  full  and  detiberate  arga« 
ment  before  the  Court  of  Criminal  AppeaL 

**  W.  DiGBT  Sbtmoitb,  Q.  C,  ' 
^  MiCHAXL  O'BBiBir,  S.  L., 
f  **  Ernbst  Jonbs, 

"Jambs  ComNOHAM, 
"Lbwis  W.  Cave.** 

Blackburn  and  Mbllob,  J  J.,  having  consulted 
all  the  judges  upon  the  grounds  thus  raised,  and 
their  opinions  being  unanimous  that  they  could  not 
be  maintained,  their  lordships  refused  to  reserve  a 
case,  and  forwarded  the  following  answer  to  the 
counsel,  which  is  equivalent  to  a  formal  judgment 
of  all  the  judges,  and  is  therefore  reported  as  such. 

Rbplt  of  Mb.  Justice  Blackburn. 

"  Nov.  20,1867. 

"  Dear  Mr.  Seymour,— Mr.  Justice  Mellor  and  I 
have  received  and  carefully  perused  the  psper  signed 
by  you,  my  brother  O'Brien,  and  Mr.  Cave. 

**  It  contains  nothing  that  is  new  to  us,  but  it  puts 
all  the  authorities  in  the  light  most  favourable  for 
your  clients,  and  I  need  not  say  that  it  is  a  great 
satisfaction  to  us  to  think  that  nothing  has  been 
overlooked  which  could  bear  on  so  grave  a  question. 

<'The  Legishiture  have,  by  the  11  &  12  Vict 
c.  78,  cast  upon  the  presiding  judges  the  very  dis- 
agreeable and  invidious  duty  of  determining 
whether  their  own  view  of  the  law  at  the  trial  is  or 
is  not  so  questionable  as  to  justify  an  appeal.  If 
they  refuse  to  reserve  anv  point  made  it  is  still  open 
to  tiie  prisoners  to  appeal  to  the  equitable  consider- 
ation of  the  Sovereign,  but  no  appei^l  Ues  to  any 
court  of  law. 

'*In  the  present  case  my  brother  Mellor  and  I 
considered  the  points  raised  before  us  on  the  trial, 
and  entertained  no  doubt  that  the  direction  which 
we  then  gave  to  the  jury  was  strictly  according  to 
law.  We  therefore  reserved  no  question  for  the 
Court  of  Appeal  at  the  time,  but  simply  postponed 
our  final  determination  on  the  subject  until  we  had 
the  means  of  referring  to  the  authorities  and  con« 
sidering  the  case  more  at  leisure.  We  have  now 
considered  the  authorities,  and  have  consulted  the 
other  judges,  not  with  the  view  of  dividing  our 
responsibUity,  nor  in  order  to  obtain  a  judicial 
opinion  from  them  which  they  could  not  give  on  a 
point  not  regularly  before  tbera,  but  because,  in  a 
case  so  serious,  we  were  very  anxious  to  have  the 
best  advice  and  assistance  that  we  could  obtain  for 
our  guidance.  I  need  not  say  that  if  the  result  of 
such  consultation  and  research  had  been  to  lead  to 
the  conclusion  that  there  was  doubt  enough  to  justify 
a  further  appeal,  it  would  have  relieved  us  from  a 
most  painful  responsibility.  I  regret  to  say  that 
the  result  has  been  to  satiny  us  that  the  law  is  too 
clear  to  justify  us  in  reserving  any  point  for  the 
consideration  of  the  Court  of  Criminal  Appeal. 

**JSntertaining  that  opinion,  we  have  officially 
informed  the  Secretary  of  State  for  the  Home 
Department  that  there  will  be  no  further  appeal  to 
a  court  of  law,  and  that  it  is  now  for  Her  Majesty's 
Government  alone  to  determine  what  shall  be  done 
with  the  convicts. 

''This  decision  of  ours  is  final;  but,  as  a  satis- 
faction to  you  and  the  other  counsel  for  the 
prisoners,  I  will  briefiy  state  the  reasons  which 
have  induced  us  to  think  the  law  too  clear  for 
argument. 

"  When  a  constable,  or  other  person  properly 
Authorised,  acts  in  the  execution  of  his  duty,  the 
law  casts  a  peculiar  protection  round  him,  and, 
consequently,  if  he  is  killed  in  the  execution  of  his 
duty,  it  is,  in  general  murder,  even  though  there  be 
such  circumstances  of  hot  blood  and  want  of  pre- 
meditation as  would  in  an  ordinary  case  reduce  the 
crime  to  manslaughter.  But  when  the  warrant 
under  which  the  officer  is  acting  is  not  sufficient  to 


justify  him  in  arresting  or  detaining  prisoners,  or 
there  is  no  warrant  at  all,  he  is  not  entitled  to  this 
peculiar  protection,  and  consequently  the  crime 
may  be  reduced  to  manslaughter  whoi  tiie  offenoe 
is  conmiitted  on  the  sudden,  and  is  attended  by 
circumstances  affording  reasonable  provocation. 

'*  The  cases  which  yon  have  cited  are  authorities 
that  where  tiie  affray  is  sudden  and  not  premedi- 
tated, when,  as  Lord  Holt  says  in  22.  v.  TooUg, 
2  Ld.  Raym.  1800,  '  it  is  actini^  without  any  pre* 
cedent  malice  or  apparent  design  of  doing  hurt,' 
the  mere  fact  that  the  arrest  was  not  warranted 
may  be  sufficient  provocation. 

'<  But  in  every  one  of  those  cases  the  affray  wis 
sudden  and  unpremeditated. 

«'  In  the  present  case  the  form  of  warrant  adopted 
may  be  open  to  objection,  and  probably  might,  on 
application  to  the  court  for  a  writ  of  habeas  have 
entitled  the  prisoners  to  be  discharged  from  custody, 
hut  we  entirely  agree  with  the  opinion  of  Lord 
Hale  (2  P.  C.)  that  though  defective  in  form  the 
gaoler  or  officer  is  bound  to  obey  a  warrant  in  thii 
general  form,  and'  consequently  is  protected  by  it 
This  is  a  point  which,  had  the  affray  been  sudden 
and  unpremeditated,  we  probably  should  have 
thought  it  right  to  reserve. 

"In  the  present  case,  however,  it  was  dearly 
proved  that  there  was  on  the  part  of  the  convicts  a 
deliberate,  pre-arranged  conspiracy  to  attack  the 
police  with  firearms,  and  shoot  them  if  necessaiy, 
for  the  purpose  of  rescuing  the  two  prisoners  in 
their  custody,  and  that  they  were  well  aware  thtt 
the  police  were  acting  in  ob^ienoe  to  the  commsnds 
of  a  justice  of  the  peace,  who  had  full  power  to 
remand  the  prisoners  to  gaol  if  he  made  a  pitmer 
warrant  for  the  purpose.  It  was  further  manifert 
that  they  attempted  the  rescue  in  perfect  ignorsnoe 
of  any  defect  in  the  warrant,  and  that  they  knew  well 
thatif  therewasanydefectin  the  warrant,  or  illegality 
in  the  custody,  that  the  courts  of  law  were  open  to  sa 
application  for  their  release  from  custody.  We 
think  it  would  be  monstrous  to  suppose  that  under 
such  circumstancies,  even  if  the  justice  did  make  an 
informal  warrant,  it  could  possibly  justify  the 
slaughter  of  an  officer  in  charge  of  the  prisoners,  or 
reduce  sudi  ^ughter  to  the  crime  of  manslaughter. 

*^Xo  cast  any  doubt  on  this  subject  would,  we 
think,  be  productive  of  the  most  serious  mischiefi 
by  discouraging  the  police  in  the  performance  of 
their  duties,  and  by  encouraging  the  lawless  in  a 
disregard  of  the  authority  of  &e  law. 

"We  feel  bound  under  these  drcumstanoes  to 
decline  to  take  a  course  which  might  lead  to  the 
belief  that  we  considered  the  matter  as  open  to 
doubt.  • 

*'  Colin  Blackbubx." 

The  jury  found  all  the  prisoners  "Guilty"  of 
murder,  and  Allen,  Gould,  and  Laridn  were  exe- 
cuted accordingly. 


OOTJBT    OT    AB0HE8. 

Iteported  by  H.  F.  Pcbcbu,  Esq.,  Bardstsr-at-Iaw. 

Thuraday^  Nov.  21, 1867. 

AdLASI   i;.  COULTHURST. 

Desecration — Restitution — Jwrisdietitm  of  the  court. 

Where  an  act  of  desecration  has  been  committed,  this 
court  wiU  exercise  all  its  powers  to  enforce  restituium. 

A  suit  having  been  brought  against  a  ckmtkuxardin  fv 
removing  earth  and  bones  from  a  churchward  to  afidd 
on  his  own  property^  he  was  ordered  to  restore  thm. 
The  order  not  being  complied  wtth,  and  a  monitim 
having  issued,  an  objection  was  JUed  thereto,  on  As 
ground  that  d^Jield  was  no  longer  in  dsft,s  posaessioL 
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AdLIM  v.  CoUI^tHCBST. 


[Abc: 


JMawnff  heard  tie  ar^mnU^  th^  Court  prtmomiced  tke 
de/t  eoHiMmaeumt  and  in  conUmpt^  and  anmmneed 
its  intaiHon  to  ngmjy  the  tanm  to  the  Comt  of  Cl^ 
hat  withhdd  theproeeeoetfor  mix  dajf$  with  th$  tfjpee- 
taiUm  that  deft,  wtndd  campfy  with  the  order. 

This  was  a  case  which  had  been  before  Dr.  Lush- 
ington  bvletters  of  request  firom  the Consistorial 
Court  of  wells  in  May  last  The  promoter  is  a  magis- 
trate of  Somersetshire,  and  a  parishioner  of  Chew 
Magna.  The  deft,  being  at  the  time  a  parishioner  and 
alao  churchwarden  of  Chew  Magna,  had,  for  the 
purpose  of  altering  a  pathway,  remored  a  quantity 
of  earth  and  human  bones  from  the  churchyard, 
which  he  deposited  in  a  field  of  his  own.  He  subse- 
quently, as  was  stated  at  the  trial,  disposed  of  the 
said  field  to  his  son-in-law  in  the  marriage-iettle- 
ment  of  his  daughter.  Dr.  Lushington  having 
heard  the  case,  decreed  that  the  earth  and  bones 
should  be  restored,  and  condemned  tbV  deft,  in  100/. 
costs.  The  date  of  this  order  was  the  16th  May 
last. 

BCr.  Coulthurst,  howerer,  neglected  to  obey  this 
order,  and  on  the  22nd  June  a  monition  was  ex- 
tracted from  the  court,  and  it  was  served  upon  him 
on  the  25th  of  the  same  month.  In  answer  to  this 
monition  he  appeared  by  counsel,  and  prayed  leave 
to  be  heard  against  it :  Dr.  Lushington  was  at  the 
time  seriously  unwell,  tod  almost  immediately 
aft^wards  retired.  The  ap^ication  was  renewed 
before  Sir  R.  Phillimore,  on  his  appointment  as 
Ofi^ial  Principal  of  the  Court  of  Arches,  and  he 
directed  the  deft  to  take  the  regular  course  of 
stating  his  objection  to  the  monition  in  an  act  on 
petition.  To  that  act  there  was  a  rejoinder,  and  to 
the  rejoinder  an  answer.  The  case  came  on  for 
hearing  on  the  2nd  Nov.,  and  the  Official  Principal, 
on  the  representation  that  there  was  a  prospect  of 
the  case  bdng  settled  out  of  court,  deferred  deli- 
Tering  judgment  until  this  day. 

Dr.  Sjinnks,  Q.  C.  and  Dr.  Sioabey  appeared  for  the 
piromotar. 

Dr.  Deane,  Q.  C.  for  the  deft. 

The  arguments  are  sufficiently  noticed  in  the 
following  judgment:— 

Sir  B.  PuiLLiMORE.  —  The  reasons  assigned 
by  the  deft,  for  non-oomplianoe  with  the  order 
of  the  court,  both  as  to  the  payment  of  the  lOOiL 
costs  and  the  restoring  the  bones  and  earth  which 
have  been  so  improperly  removed  are  these: 
That  he  is  a  bankrupt,  and  cannot  pay  the  lOOiL ; 
and  secondly,  he  says  that  the  field  into  which  he 
has  removed  the  bones  and  earth  out  of  the  church- 
yard is  no  longer  his,  for  he  has  transferred  it  to 
trustees  on  the  marriage  of  his  daughter,  and  that 
he  cannot  lawfully  enter  upon  it  for  the  purpose  of 
obeying  the  order  of  the  court.  Looking  to  the 
whole  of  the  drcumstanoes  of  this  case  as  set  forth 
in  the  judgment  of  my  predecessor,  and  the  date 
and  character  of  the  pleadings  before  him,  and  the 
minutes  of  the  court,  I  am  sorry  to  say  I  have  no 
doubt  whatever,  that  one,  if  not  both,  these  excuses 
have  been  resorted  to  with  the  deliberate  intention 
of  rendering  nugatory  and  treating  with  contempt 
the  decree  of  the  court.  With  regard  to  the  bank- 
ruptcy, it  is  alleged  that  the  deft,  became  bankrupt 
before  the  decree  of  the  court  was  made,  that  he  had 
a  protecting  order  from  the  Bankruptcy  Court  which 
protects  hun  from  the  process  of  this  court.  The 
case  cited,  WaBinger  v.  Gwmejf^  31 L.  J.,N.S.,  56  C.P., 
shows  that  the  production  of  an  interim  {Nrotection 
order,  under  the  5  &  6  Vict.  c.  116,  s.  1,  justifies  the 
sheriff  in  discharging  an  insolvent  out  of  Ms  custody 
under  a  writ  of  execution,  although  the  debt  for 
which  tibe  execation-creditor  has  recovered  j  udgment 


does  not  exist  until  the  insolveni's  petition  has  beeu 
iUed.  Therefore,  if  it  be  true  that  the  order  which 
Mr.  Coulthurst  has  obtained  be  of  this  kind,  and 
protects  him  from  debts  incurred  subsequently  to 
that  order,  he  will  under  the  authority  of  this  case^ 
be  discharged  by  the  sheriff  on  the  production  of 
that  order,  though  he  be  arrested  under  the  writ 
issuing  in  consequence  of  the  decree  of  this  court. 
It  may,  however,  be  that  this  100/.  costs  is  not  a 
debt  proveable  under  Mr.  Coulthurst's  i«esent  peti* 
tion  in  bankruptpy.  It  may  also  be  that,  looking  to 
the  facts  that  the  date  of  the  defensive  allegation 
given  in  by  Mr.  Coulthurst  in  this  .case,  namely, 
the  21st  Feb.,  was  the  principal  cause,  according  to 
the  opinion  expressed  by  Dr.  Lushington  in  his 
judgment,  of  most  unnecessary  expense^  and  that  the 
date  of  Mr.  Coulthurst  becoming  bankrupt  was  the 
25th  Feb.  That  after  that,  Mr.  Coulthurst  persisted 
in  carrying  on  a  defence  in  this  cause  which 
entirely  failed,  in  which  his  creditors  would  in  no 
event  have  the  slighest  interest,  and  which,  as  I 
have  said,  was  the  principal  cause  of  the  costs  in 
which  he  has  been  condemned.  Looking  to  all  these 
facts,  I  am  not  certain  that  if  Bfr.  Coulthurst  is  not 
already  protected  from  the  payment  of  these  costs 
under  the  order  which  he  has  obtained,  that  ho  will 
obtain  an  extended  or  fresh  order  of  protection  by 
which  he  will  be  enabled  to  evade  this  part  of  the 
sentence  of  this  court.  At  all  events,  I  think  the 
promoter  has  a  right  to  require  this  court  to 
endeavour  to  enforce  the  decree  for  costs  wluch  he 
has  obtained  in  his  favour.  The  offence  committed 
has  been  no  trivial  one ;  it  is  a  great  affront  to  the 
feelings  of  Christian  men,  a  grave  violation  of  the 
rights  of  parishioners  as  well  as  pUdnly  con- 
trary to  the  law  of  the  land.  A  great  indignity 
has  in  this  case  been  committed,  however 
unintentional,  on  the  bones  of  parishioners,  and  it 
is  the  especial  duty  of  this  court  to  take  care  that 
tiiat  indignity  be  as  far  as  possible  repaired.  But 
it  is  contended  by  the  counsel  for  Bfr.  Coulthurst 
that  he  has  transferred  this  field,  in  which  he  placed 
the  soil  and  bones,  to  trustees  on  behalf  of  Mr. 
Broomfield,  Ms  son-in-law,  on  the  marriage  of  his 
daughter,  and  that  Bfr.  Broomfield  will  not  permit 
him  to  enter'  the  field  for  the  purpose  of  executing 
the  order  of  the  court ;  and  the  case  of  Sieoekina  t, 
Kinfftfordj  86  L.  J.,  N.  8.,  1  Ecc.  was  cited  to  snow 
that  tMs  court  in  an  analogous  case  declined 
to  make  such  an  order,  lliat  case  was  not  in 
pdnt,  and  before  I  deal  with  the  general 
argument  I  wish  to  consider  some  dates 
and  facts  wMch  appear  in  the  case.  On  the  6^ 
Sept  in  last  year  Mr.  Coulthurst  was  warned  by 
Mr.  Adlam  that  he  was  doing  an  illegal  act  in  re- 
moving these  bones  and  soil  into  the  field.  Mr. 
Coulthurst  continued  to  remove  them,  and  on  the 
drd  Oct.  transferred  by  deed  the  field  with  other 
property  to  trustees  for  the  use  of  his  daughter  and 
his  son-in-law,  Mr.  Broomfield.  What  right  had 
Mr.  Conlthurst  to  transfer  to  anybody  this  earth 
and  these  bones?  On  the  10th  I>ec.  the  decree 
was  issued  from  this  court  which  was  the  legal 
commencement  of  diese  proceedings.  The  articles 
were  filed  against  Mr.  Coulthurst  on  the  9th  Jan. 
tMs  year,  and  on  the  10th,  one  month  after  the  pro- 
ceedings, the  trustees  leased  to  Mr.  Broomfield,  the 
son-in-law,  and  one  of  the  cestui  que  truetent,  the  field 
among  other  property.  It  is  to  be  observed  that  the 
trustees  make  no  opposition  to  the  order  of  the  conrty 
but  state  in  their  affidavits  that  they  had  leased  the 
property  to  Mr.  Broomfield.  On  the  16thMay  the  court 
nuEdean  order  against  Mr.  Coulthurst.  Onthel7thMr. 
Broomfield  writes  a  letter  to  Ms  bailiff,  showing 
how  it  was  meant  to  set  the  court  at  defiance.  The 
monition  is  moved  on  the  2nd  June,  and  on  tiie  Srd 

I  July  what  I  must  call  a  *' farce  "  is  acted  by  Mr. 

1  Coulthurst  and  Mr.  Broomfield,  who,  living  in  the 
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IC.CAM.K 


Mme  hofQse,  write  laUen  to  etch  dthdc^  evidently 
for  the  pnrpoBe  of  being  used  before  tiue  comt, 
the  £ather4n4aw  mkiag  to  enter  Ite  AeU  and 
semove  the  bosea,  and  the  MB~m*lnw  i«f naing  him 
permiieioa.    The  ooort  mut  be  blind  indeed  to  be 
deceived  by  eucfa  devioet  ne  these.    Mocaorer,  it 
mpfean  that  Mr.  Broomfield  at  one  ttiae  oontented 
to  the  remoral,  if  the  ooets  weee  noi  preued  egaiaet 
lie  Cotilthiiisty  and  even  a  taw  days  sinee  a  engges- 
tion  had  been  made  on  Uie  snbjeot.    Apart  from 
theee  oonsiderations  appticafale  to  thia  particalar 
caae,  let  me  now  coniider  the  genesal  aigmnent 
addretied  to  the  court  by  the  oouneel  for  Mr. 
Gonlthurst,  the  object  of  iH^ich  is  to  show  titiat  this 
eourt  has  no  longer  any  juriadiction  in  this  case. 
This  argument,  canied  to  its  legitjamto  extent,  was 
stated  by  the  court  and  fraaUy  admitted  by  the 
counsel  for  Mr.  Coultiiuirst  at  theheanog  toamoaot 
to  this — that  if  a  man  illegally  TemoYcd  from  the 
consecrated  soil  of  liie  churchyard  all  the  bones 
therein  interred,  induding  those  which  but  a  few 
hours  before  the  pious  care  of  the  sorrowing  sor^ 
vivors  may  have  recently  pLaoed  tiiere,  and  if  the 
man,  before  the  law  can  be  put  in  motion  against 
him,  transfers  to  his  son-in-law,  as  in  this  case,  or 
to  any  |mrchaser,  the  land  which  has  received  the 
sacrilegious  deposit,  then  Ae  parisfaiooers  have  no 
redress  for  the  wrong  which  has  been  i«<»i^tf^  on 
them,    perhaps   by  the  churdiwanien   who   was 
eolemnly  bound  to  have  protected  them.     Then  the 
caae  is  without  remedy,  and  this  court,  in  whose 
onstody    the   law  has    plaeed   the    chmdk   and 
churchyard,  is   poweriess   to  enfoioe  the  law  to 
redress  the  wrong   or   to  punish  the   wrongdoer. 
I  hope  this  is  not— -I  do  not  brieve  it  to  be— 
tiie  doctrine  of  our  laws;   and  until  better  in- 
formed I  will  not  reoognise  it   to  be  such,     i 
adopt  the  language  of  my  predecessor  in  this  court, 
Dr.  Lushington,  when  it  was  snggeeted  to  him  that 
Mr.  Coulthnnt  would  on  this  ground  refuse  obe- 
dience to  his  decree,  inaemuch  as  he  oould  not 
eomply  with  it    *'It  was  hinted  (Dr.  liushington 
and  in  his  judgment,  wliieh  X  am  now  required  to 
enforce),  that  by  possibility  an  impediment  might 
he  raised  because  the  property  is  not  now  Mr. 
CouHhursfs.    I  will  not  believe  that  the  order  of 
the  court  will  be  so  coatumaekmsly  resisted.    Be 
that  as  it  may,  I  ahsll  not  be  alarmed  1^  that  inti- 
mation:"    Nor  willl  be  so  alarmed,  or  bedetened 
from  the  endeaK>ur  to  execute  this  judgment,  by 
being  told  that  the  wrongdoer  has,  since  he  has 
doie  the  wrong,  deliberately  put  it  out  of  his  power 
to  redresa  the  wrong.    I  am  not  satisfied  that  it 
was  eompetent  on  Mr.  CouUJiuvst  to  tranafer  to 
trustees  for  his  seo-in-kw  and  his  daughter  coa- 
aeerated  earth.    Mr.  Coulthurst  oould,  I  prssmie, 
only  transfer  what  wia  Ms  proper^— this  soil  and 
thtee  beoes  were  never  his  property.    But  if  he 
oould— which  I  do  not  believe— he  nraat  take  the 
consequence  of  his  act.    The  court  has  ozdered  him 
to  repiaoe  lite  bones  of  the  parishioners,  and  the 
aoil,  as  far  as  practioable,  of  the  churchyard  from 
which  he  illegally  took  them  away.    He  xef oaea  to 
ob^  the  order,  and  it  only  remains  for  me  to  en- 
ibroe  to  the  best  of  my  power  the  lawful  order  of 
my  predecessor,  to    pronounce    Mr.    Coukhuffst 
in  contempt,   and   to  decree   the  usual   process 
in  such  cases.      I  must,    however,  add   that   I 
hanre    referred    to    the    yarkraa    datea    of    the 
transectkma,  to   the  pleadings,  to  the  •dmjaiffltg, 
to  Ifae  eorvespondanoe  in  tiie  case,  and  the  ooort 
nnst  be  wliolly  bereft  of  common  sense  if  it  doubted 
that  Mr.  Couhharst  and  his  soo-in-kw  have  b^ 
oonoertittg  measures  together  in  order  to  evade  the 
execution  of  the  decree  of  this  court.    I  have  not 
tiie  least  doubt  that  Mr.  Coulthurst's  son-in-law 
would  not  oppose  the  wish  of  Mr.  Contthurst  to 
replace  these  bones  if  he  did  not  know  that  no  such 


wish  was  entertained.  Indeed,  it  is  not  denied  thai 
if  the  eosts  had  been  remitted  the  bones  would  have 
been  retraced.  Be  this  as  it  may,  this  court  will 
protect  as  far  as  it  can  the  rights  of  parishioners  to 
preserve  undesecrated  the  bones  of  those  who  have 
slept  in  peace  in  their  churchyards. 

The  learned  Judge  added  that  he  had  &duaged 
his  duty  in  delivering  the  judgment.  He  wished, 
however,  to  state  that  in  all  cases  before  altera- 
tions were  made  a  faculty  should  be  first  obtained, 
and  had  it  been  done  in  tins  case,  Ihe  strife  might 
have  been  avoided  and  the  peace  of  t^  pai^ 
kept  Another  remark  he  desired  to  make  was 
that  the  earth  and  bones  mi^t  yet  be  restored, 
and  thatlthe  archdeacon  or  rural  dean  could  see 
that  the  desired  object  was  carried  out  With  that 
hope  he  would  suspend  the  issuing  of  tiie  necessary 
processes  for  six  days,  when,  unless  he  was  informed 
that  it  had  been  adopted,  the  order  for  contumacy 
and  contempt  against  Mr.  Coulthurst  would  at  that 
time  be  granted.  He  would  pronounce  the  deft 
contumacious  and  in  contempt,  and  signify  the 
to  the  High  Court  of  Chancery. 

Proctors  for  the  promoters,  TMs  and  Son. 

Proctors  for  the  deft,  ToOer  and  Soot. 


CBOWM 

B«p«rtad  by  #omr 

Saturcb^  Nov.  16,  1667. 

(Before  Kbllt,  C.  B.,  Willes,  J.,  Bsaxwbll,  B., 
Bylbs  and  Lush,  JJ.) 

BbO.  v.  SuTBK  AMD  COULSOV. 

FakeprUenoes — False  repretentcUion  of  a  trade^mark. 

AfiHx  rqfremniatum  that  a  9kmm  on  a  wateh  «aa  dm 
hall  mark  of  the  GoUhmith*8  Oompio^  amd  that  the 
number  18,  part  thereof,  indicaied  that  the  watch 
was  made  of  eighteen-carat  gold,  is  tm  mdietablB 
offencej  ana  is  not  the  less  so  because  aarmpamei 
by  a  rqnresentation  that  the  watch  was  a  gold  one,  and 
some  gold  was  proved  to  have  been  contained  m  its^ 
composition. 


Case  reserved  by  the  Assistant  Judge  at  Ifaa 
Sessions  of  the  Peace  for  the  County  of  Sfiddlesex, 
on  the  2drd  Oct  1867. 

Theindictment  charged  the  prisoners  with  attempt- 
tng  to  obtain  the  sum  of  6/L  by  false  preteiioes»  with 
intent  to  cheat  and  defraud  John  UpsaU,  the  imae- 
cutor. 

The  false  pretenees  alleged  were^  first,  tbit  liie 
prisoners  falsely  pretendod  that  a  certain  wateh  was 
agoidwalch. 

8econ<Hy,  that  a  certam  mark  on  tib»  said  watch 
was  the  hall-mark  of  the  Goldsmith's  Company,  and 
that  tiie  number  18,  forming  part  of  the  aaid 
hall-marlc,  indicated  that  the  case  of  the  aaid  watch 
was  made  of  eighteen-carat  gold,  and  that  tha  case 
was  of  the  quality  of  eighteen-carat  gold. 

The  evidence  for  the  prosecution  proved  timt  Ihe 
prisoners,  by  means  of  the  above  recited  f  aiae  pre- 
teneea,  endeavoured  to  obtain  from  Mr.  Upaall,  who 
was  a  pawnbroker,  an  advance  of  6iL  on  the  aecuri^ 
of  the  said  watch,  and  that  the  watch  was  of  very 
little  value,  whilst  there  was  evidence  on  the  part 
of  the  prisoners  that  there  was  some  gold  in  the 
composition  of  the^case,  but  not  enough  to  make 
tiie  quali^  equal  to  eifi^teen-carat  gM.  It  ansa 
also  proved  that  the  mark  on  the  case  was  not  the 
hall-mark  of  the  Goldsmith's  Company,  but  a 
countetfeited  imitation  of  that  mark. 

The  counsel  for  the  prisoners  contendad  thst 
there  was  no  case  to  go  to  the  jury,  but  I  thought 
otherwise,  and  I  told  the  jury  that  one  of  the  false 
pcetenoes  alleged  m  theiadictiMat£ul6d,ii2.»te 
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one  which  chafged  the  defta.  with  having  repre- 
sented the  watch  to  be  a  gold  watch,  for  the  eridence 
riiowed  that  there  waa  some  gold  in  its  eompotition, 
and  that  if  so  the  decisions  of  the  Queen's  judges 
were  that  a  mere  representation  of  an  article  as 
gold,  however  small  the  portion  of  gold  it  contained, 
amonnted  only  to  aa  ^nggeratioB  of  its  qitaiit7, 
and  would  not  support  a  criminal  charge. 

I  therefore  directed  them  to  confine  tSeir  attention 
to  the  odier  alleged  false  pretence,  riz.,  tiiat  the  hall 
stamp  was  genuine,  and  'diat  tiie  gold  was  of  tiie 
q^Mtitr  Indicated  bjr  that  staBip,  Tis.,  eighteen  cant 
gdkl ;  and  I  told  them  that  they  on^t  not  to  convict 
the  deifta.  unless  they  wen  satisfied  with  the  evi- 
desiQe  that  the  prisoners  did,  with  a  view  and  inten- 
tioa  qI  defrauding  the  prosecutor  of  his  money, 
MMrt  ihat  the  stamp  waa  gennioe,  that  the  gold 
v«s  of  the  quality  indicated^  yiz.»  eighteeii^carat 
gold ;  that  this,  in  fact,  was  a  false  lepieseotation, 
and  that  its  falsehood  was  known  to  the  defts. 

The  jury  found  the  prisoners  guilty ;  and  I  have 
to  ask  the  judges  of  this  honourable  court  whether 
ny  direction  to  the  jury  waa  eovrect  in  point  of  law. 

The  prisoners  are  detained  in  the  House  of 
Correction  for  the  oonnfer  of  Middlesex  pending  the 
dedaion  ol  this  honourable  court 

W.  H.  Bopuv. 

[WiJLuw,  J.  said,  that  he  must  except  to  the 
direction  ot  the  learned  Assistant-Judge,  that  Her 
ICajesty's  judges  had  decided  that  however  small 
the  portion  of  gold  contained  in  an  article  prevented 
the  false  lepresentaiioa  that  a  it  was  a  gold 
one  being  a  criminal  chatye;  that  waa  not  the 
MSttk  of  the  EUdnaUm  A  ease,  Beg,  v,  Bnttau  7  Cox 
C.  C.  313 ;  Dears  &  Bell,  265.] 

B^lcmd,  for  the  pciaooen,  contended  that  the 
Mbstantial  false  pratanea  here  was,  that  the  gold 
was  eighteen-carat  gold,  and  that  there  being  some 
fold  in  the  compoaitioa  ol  the  article,  this  waa  not 
a  criminal  offence ;  and  that  the  case  resolved  itself 
into  a  mere  representation  of  the  quality  of  the 
article:  (litff,  ▼.  jBbfoa.)  [WiLLsa,  J.  retered  to 
Beg,  V.  Burgon,  27  L.  T.  Bep.  148.1 


MeteaJ/Sf  for  the  fosacation,  waa  not  caUed  npon 


to 


Khxt,  C.  B«-*This  can  ia  tee  bom  donht 
Laying  aside  all  qaeslion  aa  to  the  nature  of  tito 
lepresentation  of  the  quality  of  the  article,  there  ia 
ii^  this  indictment  an  allegation  of  another  distinct 
false  pretence,  ^  that  a  certain  mark  on  the  said 
watch  waa  the  hall  mark  of  the  Goldsmiths'  Com- 
pany, and  that  the  munber  18,  forming  part  of 
the  said  hall  mark,  indicated  that  the  case  of  the 
said  watch  was  made  of  eighteen-carat  gold." 
There  is  no  difference  in  psiaeiple  between  a  mis- 
representation of  a  mark  and  one  that  an  acceptance 
was  the  acceptance  of  John  Thompson,  or  any  other 
person.  The  reprosantation  aa  to  the  quality  being 
ftightemi  rarst  aiold  waa  imtnatAriai  hflOA>M<>  it 
followed  from  the  iwpwsenliation  that  the  stamp 
was  the  haU  mark  of  the  Qddsniiths'  Company 
that  the  case  was  therefore  eighteen-carat  gold. 
This  was  clearly  a  false  pretence  within  the  statute. 


The  other  Judges  concurred. 


Cvmctkm  offirmed. 


Bbo.  v.  Jaxvtb* 

Emkmie    Confemon  <m  whcement^AtbmmibiBiy* 

The  proeeaUor  caBed  tiepruoner  to  hie  room  and  acdd^ 
**J<xrm,  I  ihUk  it  ie  right  I  $hmUd  teU  yeu  thaU 
beeidee  beimg  in  the  premeee  of  my  brother  aid  wymfft 
ym.  me  in  Ae  weieme  of  two  offiotn  ^  the  pehoe^ 
j^edJekimld  advise  you  uatf  to  aim  queeiion  that  may 
be  put  io  yo^  you  unii  a$mver  tmt^ulfy,  eo  thati/you 
have  aommtted  a  fault  you  way  not  *  add  to  it  by 
etaiing  what  ie  untrue^'  A  letter  loae  the*  produeed 
udddi  Jarvie  eaid  he  had  not  written,  and  theproeecutor 
theu  added,  '*  Take  oare^  Jaraia,  we  beow  more  thaa 
you  think  we  know" 

Held,  that  Ifte  emewer  of  the  prieener  in  (As  nadirs  of  a 
confeeeion  waa  admaeible  in  eoideuee. 

Case  reserved  for  the  opimon  of  this  Court  l^  the 
Becorder  of  London,  at  a  session  of  the  Central 
Criminal  Comrt  held  on  the  8th  Ju)y  1867  and 
following  days. 

Frank  Jarvis,  Bichard  Bulkley,  and  Wilford 
Bulkky  were  tried  upon  an  indictment  for  feloniously 
stealing  188  yards  of  silk  and  other  property  m 
William  Leaf  and  others,  the  masters  of  Jarvis. 

There  was  a  second  count  in  the  indictment  for 
feloniously  receiving  the  same  goods. 

William  Leaf  was  examined,  and  said. 

The  prisoosr  Jsrrif  wm  in  my  eaq>lov.    On  the  ISth  May 
we  oiJlM  Um  np,  whan  the  olBcen  weie  tnsr^  into  <mr  j^Tste 
ooanttog-bonBe.    I  said  to  him,  *' JarriB,  I  thli ' 
I  should  ten  you  tbat^  bealdee  being  in  the 


oonntlng-bonBe.    I  said  to  him,  *'  JarriB,  I  think  it  is  right  that 

------  ^  preeeni 

brother  and  myself,  yon  are  in  ihe  praeenee  or  two  ofBoen  of 


toe  of  my 
OfBoen  <x 
the  poiloe,  and  I  ehobld  adTiae  yoa'that,  to  any  qneetton  that 
I,  yon  will  anewer  tnuhfnUy,  oo  that  if  ; 
fanlt,  yon  may  not  add  to  it  bj  etating  w 


may  be  pat  to  too,  yon  wf U  anewer  tnUhfiaUy,  oo  that  if  yon 

Ittod  a  fanlt,  yon  may  not  add  to  it  lij  etating  what 

8  nntme.**    Inredaoed  a  letter  to  him  whlxdi  he  eaid  he  bad  not 


baTeoommit 


wiittan,  end  i  tfwn  tald:  **Take  oMe,  Jarrla,  we  know  man 
than  yon  tbliA  we  know."  1  donot  belive  I  said  to  bim  *«Toa 
bad  better  teU  the  truth.** 

Counsel  for  the  prisoner  Jarvis  objected  to  any 
statement  of  his,  made  after  the  above  was  said, 
beinff  received  in  evidence,  and  referred  to  Beg,  v. 
WH&ame,  2  Den.  488;  Beg.  v.  Warringham,  15  Jur.  318 ; 
and  Beg,  v.  Gamer,  1  Den.  329;  Beg.  v.  JShqther^ 
7  C.  &  P.  579;  Beg,  v.  Muller,  3  Cox  C.  C.  507. 

Counsel  for  the  prosecution  referred  to  Beg,  v. 
Beddru,  2  Den.  480 ;  Sea.  ▼.  Sleenun,  Dean.  249 ; 
and  Beg.  v.  Parker  andoihen,  L.  &  C.  42. 

I  dedded  that  the  statement  was  admissihlft. 

The  jniy  found  Jarvis  gnil^,  adding  that  th^  so 
found  upon  his  own  confession,  but  thev  thought 
that  confession  prompted  by  the  inquhnes  pot  to 
him. 

They  acquitted  the  other  two. 

At  the  request  of  counsel  for  Jarvis,  I  xeaerved 
f <Nr  the  Court  for  the  consideration  of  Crown  Cases 
Beserved  the  question  whether  I  wkf^i  to  have  ad- 
mitted the  statements  of  the  prisoner  in  evidenoe 
against  him. 

If  I  oug^t  not  to  have  done  so^  the  conviction 
should  be  reversed. 

BusBELL  GuBNST,  Bccordcr  of  London. 

Coleridge,  Q.C.  (Straight  with  hhn),  for  the  pri- 
soner.—It  is  sttboutted  that  the  prisoner's  confes- 
sion ought  not  to  have  been  received  in  evidence. 
The  rule  is  that  every  confession  must  be  free  and 
voluntary  on  the  part  of  the  accused ;  but  if  it  is 
induced  by  any  pronuse  or  threat  on  the  part  of 
the  prosecutor,  it  is  not  receivable  in  evidence.  Beg. 
V.  Saldry,  19  L.  T.  146.  It  is  incumbent  on  the 
prosecution  to  show  that  the  confession  was  free 
and  voluntaiy,  per  Parke,  B.  (see  note  to  report  of 
Beg.  V.  Baldry,  2  Den.  430).  The  motive  or  in- 
tention of  the  prompter  is  immaterial,  the  question 
being  what  effect  the  inducement  had  or  was  likely 
to  have  on  the  mind  of  the  accused.  Different  reasons 
for  the  rule  have  been  assigned  by  Eyre,  C.  J.,  in 
Warickehaffs  caae,  1  Leach  C.  C.  298,  and  by  Pollock, 
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C.  B.,  in  Beg,  r.  Bakby.  Now,  in  the  present  case, 
the  prosecnton  were  extremely  anxioufl  to  get  some 
information  from  Jarris  to  cnminate  the  ^het  two 
persons,  the  Bulkleys,  and  it  must  be  remembered 
that  Jarris  was  onlj  a  youth.  The  substance  of 
what  passed  amounted  to  this :  That  the  prosecutor 
intimated  that  if  he  did  not  tell  the  truth  it  would 
be  worse  for  him,  and  that  if  he  did  it  would  be 
better.  If  what  passed  had  any  influence,  howerer 
slight,  on  the  prisoner's  mind,  the  confession  was 
iniulmissible.*  In  Beg,  t.  BcMry  the  words  used  left 
it  to  the  prisoner  to  speak  out  or  not,  as  he  chose. 
Reg,  r.  Gamer  is  also  a  clear  case  on  the  opposite 
side  of  the  line  to  Beg,  r,  Baidry,  The  learned 
counsel  then  referred  to : 

Reg,  Y.  WilUamSf  8  Buss,  on  Crimes  877 ; 

Rex  T.  Shmard,  7  C.  &  P.  579; 

Reg,  Y.  J^^irringkam  (nqtra) ; 

Reg,  V.  Parker  i  Leiga  and  OaYO,  42. 

I 
•   Giffard^  Q.  C.  (Grain  with  him)  for  the  prosecu- 
tion was  not  cailea  upon  to  argue. 

Kellt,  C.  B.— I  hare  always  felt  that  we  ought 
to  watch  jealously  any  encroachment  on  the  prin- 
ciple that  no  man  is  bound  to  criminate  himself, 
and  that  we  onght  to  see  that  no  one  is  induced, 
either  by  a  threat  or  a  promise,  to  say  anything  of 
a  criminatory  character  against  himself.  So,  on  the 
other  hand,  I  watch  jealously  every  attempt  to  break 
in  upon  those  rules  and  decisions  that  hare  been 
laid  down  for  public  justice.  In  this  case  I  have 
listened  to  the  very  able  argument  of  Mr.  Coleridge, 
but  when  I  look  at  the  question  before  us  I  enter- 
tain no  doubt  upon  it.  Do  the  words  used  by  the 
prosecutor,  when  substantially,  furly,  and  reason- 
ably considered,  import  a  threat  or  promise  to  the 
accused,  according  as  he  should  answer  ?  To  my 
mind,  tiiey  appear  to  operate  only  as  a  warning 
to  put  the  accused  on  his  guard  as  to  how  he 
should  answer,  and  not  as  a  threat  or  a  promise.  In 
the  first  place,  they  are  not  so  much  an  exhortation 
to  confess  as  advice  given,  and  the  reason  of  the 
advice  is  also  given.  It  amounts  to  this :  *'  We  are 
going  to  put  certain  questions  to  you,  and  I  advise 
you  that  if  you  have  committed  a  fault  you  do  not 
add  to  it  by  stating  what  is  untrue."  So  far  the 
words  used  are  not  within  any  rule  of  law  thst 
would  prevent  the  answer  from  being  admissible  in 
evidence.  Then  we  come  to  the  rest  of  the  words. 
A  letter  was  poduced  by  the  prosecutor,  which  the 
accused  said  he  had  not  written,  and  the  prosecutor 
then  said,  '*  Take  care,  Jarvis ;  we  know  more  than 
you  tMnk."  That  was  only  an  additional  caution  to 
the  prisoner  not  to  add  the  guilt  of  falsehood  to  the 
other  fault.  In  many  of  the  reported  cases  the  words 
used  seem  to  have  acquired  a  technical  significa- 
tion; but  the  words  used  in  this  case  have  no 
such  meaning ;  they  seem  to  me  to  import  advice 
only  to  the  accused,  and  not  a  tiireat  or  promise. 
The  conviction,  therefore,  must  be  affirmed. 


The  other  judges  concurred. 


ConvicUoH  qffirmed. 


Saturdag,  Nov,  16, 1867. 

(Before  Kbllt.  C.B.,  Willbs,  J.,  Bramwell,  B., 
Btlbs,  and  Luau,  JJ.) 

Rbo.  V,  Cabs. 

Perptrg'^Seamnon8'~Indietment—-I^roof  of  Charge, 

Oh  the  trial  of  an  indictment  for  perjury,  it  ehoM  be 
proved  d&etinctly  what  the  ckarge  woe  on  the  hearing 
o/ttMch  the  f  alee  evidence  was  given. 

Where  the  only  evidence  of  em^  charge  given  in  a  state' 
ment  of  a  case  sent  vp  to  this  court  as  to  the  snffi/descy 
of  the  proof  was,  that  two  police  cornstalks  applied  to 
a  magistrates*  cierk  for  a  summons  apainst  an  vik 
licensed  person  for  selling  beer;  that  he  filled  up  a 
blank  form  of  summons,  and  that  a  book  in  the  ofioe 
contained  an  entry  as  to  the  result  of  the  case ;  and 
that  the  party  appeared  before  magistrates  **  and  made 
his  defence  to  what  he  was  charged  with,*' 

The  Court  quashed  the  conviction. 

The  deft,  was  tried  before  me,  one  of  the  counsel 
in  the  Commission,  at  the  last  Assizes,  held  at 
Manchester,  on  an  indictment  for  perjury,  i^eged 
to  have  been  committed  by  him  on  the  hearing 
before  three  of  the  justices  of  the  peace  for  that 
city,  of  a  complaint  made  against  one  Thomas 
Lambe,  a  bar^r  in  that  city,  of  his  having  sold 
beer  without  being  licensed  for  that  purpose. 

It  appeared  in  evidence,  that  on  the  morning  of 
Sunday,  the  19th  May  last,  George  Swinburne  and 
James  Wood,  two  of  the  police  constables  of 
Manchester,  went  by  direction  of  a  aupenor  offloer 
to  Lambe*s  house.  They  found  persons  there 
drinking  beer.  Swinburne  and  Wood  each  8ucoea> 
sively  odled  for,  and  were  supplied  with  beer  by 
Lambe's  wife,  he  being  present,  for  which  th^ 
respectively  paid,  and  whicii  they  drank  in  Lambers 
house. 

Swinbiume  and  Wood  made  a  statement  of  what 
had  occurred  at  Lambe's  to  tiieir  superior  officer, 
who  accompanied  by  Wood  went  to  the  justices' 
derk,  and  applied  tor  a  summons  against  Lambe 
for  this  o£fence. 

It  is  the  practice  of  the  justices'  derk  when  any 
application  for  a  summons  against  a  beeriuyuae- 
keeper  is  made,  to  fill  up  a  printed  form.  He  did 
so  in  this  case,  and  the  original  form  so  filled  up 
having  at  the  top  comer  on  the  right  hand  the 
letter  C.  is  annexed  to  this  case.  The  fdlowtng 
is  a  copy: 

3  ft  4  VlCi:  a  61,  &  18L  C. 

AppUeaiionfor  summont  .'—Against  Huml  lAmbe  ** Barber.*' 

Place  of  retidence  .—29,  Bridgo-streett  Ogden-ntreet,  Ardwlek. 

Qlfefiee.-— Betailing  two  qnarta  of  beer  to  the  two  witneMes 
In  his  house,  for  wluch  they  paid  hhn,  and  h&ving  rix  men  in 
drinking  beer  at  S.lft  a.ni.  on  Sondaj,  May  19, 1867. 

WUnesm ;— Police  constables  George  Swlnbnme  and  Jamea 
Wood. 

PreyiooB  oonvietionB  wiflitai 

Date  of  ooeapaoey 


Date. 


Penalty. 


To  be 


for. 


8emng  beer  wtttiOHt  a 

liosnoe  to  be  consumed 

on  theprsmiseSi 


Qeneral  character 
of  thehoose. 


Note.— A  second  offence  reqairss  proof  of  a  previoiai 
conviction  within  the  preceding  twelve  months.  A  tliird 
offence  requires  proof  of  eonviottooa  of  two  separate  ofTenoes 
within  eighteen  m<»tha. 

In  the  office  of  the  justices'  clerk  there  is  kept  a 
book  which  is  indorsed  in  printed  letters  with  die 
words  ^  Licensed  victuallers  and  beer  retailers  som- 
moned."  Each  folio  of  this  book  is  ruled  vertically 
into  colunms  each  having  a  printed  heading. 

When  a  summons  is  issued  against  a  licensed 
victualler  or  beer  retailer  entries  are  made  before 
the  hearing  of  the  complaint  in  so  many  of  these 
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C.  Gas.  B.J 


Bbo.  v.  Cash. 


[C.  Gas.  R. 


oolumaa  as  are  am>licable  to  the  case,  except  in  the 
oolomn  headed,  **  How  the  case  is  disposed  of,**  which 
is  a  minate  df  the  decision  of  the  justices.  The 
ccNnplaint  against  Lambe  was  so  entered  according 
to  the  usoal  practice.  An  ori|pnal  folio  from  this 
book  with  a  copy  of  the  fillings  up  of  the  columns 
in  Laoibe's  case  is  also  annexed  to  this  case. 

The  following  is  a  copy  of  the  heading  of  the 
columns,  and  the  fillings  up  in  Lambe's  case. 


Aniina] 
OoDMcatiTe 
Nnmberof 

Beport. 


LV 


BH 
6 


KMIMOf 

Defen> 
dsnt 


Thomas 
Lambe. 


Street 


29. 
Brldge- 

■U«6k 


Offenoa. 


Name  of 
Offloera 


How  the 
Oaaels 


reporttng  disposed 
the  Case.  |      of. 


Forselllngl     Qeo. 
beer  with-;  Swln- 
out  a  li-    bvme. 
oenoe    ai  Jas.  Wood. 
8.14   9>ja.\ 
Sunday,; 
19Ui  insl. ! 


£2.    and 
ooeta, 
tn   de- 
faolt 
one 
month. 


Ko  proof  was  given  directly  of  the  service  of  any 
summons  on  Lambe,  but  it  was  proved  that  Lambe 
attended  in  person  before  tliree  of  the  justices  acting 
for  the  city  of  Manchester,  of  whom  Benjamin  St. 
John  Baptiste  Joule  was  one,  on  the  24th  May 
last,  and  made  his  defence  to  what  he  was  charged 
with.  On  this  occasion  the  paper  ^^C."  was  not 
produced  before  the  justices,  neither  was  anv 
aummons  or  copy  of  summons  to  Lamtw  produced, 
Imt  the  book  indorsed  "Licensed  Victuidlers  and 
Beer   Retailers    summoned"   was   produced   and 

S laced  in  the  justices'  hands,  and  tne  words  and 
gurcs  "  BL  and  costs,  in  default  one  month  "  fiUed 
up  in  the  column  headed  "  How  the  case  disposed 
of,"  were  prored  to  be  in  the  handwriting  of  the 
said  B.  8.  B.  Joule. 

Swinburne  and  Wood  appeared  and  gave  evidence 
of  the  facts  previously  stated  as  to  what  occumd 
on  the  Sunday  morning.  Lambe  then  called  the 
deft.  Carr  as  a  witness  on  his  behalf,  who  being 
sworn,  gare  evidence  materially  contradicting  the 
testimony  of  Swinburne  and  Wood,  and  it  was  upon 
tliis  evidence  that  peijury  was  assigned  in  the 
ndictment. 

At  the  close  of  the  case  for  the  prosecution,  the 
deft's  counsel  objected  that  there  was  no  case  to  go 
to  the  jury,  inasmuch  as  no  information  in  writing 
was  before  the  justices  when  th^  heard  the  com- 
pbunt  against  Lambe  on  the  24th  May,  nor  was  the 
aummons  to  Lambe  to  appear,  nor  any  copy  of  it 
produced,  and  inasmuch  as  it  was  consistent  with 
all  that  was  proved  that  the  justices  might  hare 
summoned  Lambe  for  an  offence  over  which  they 
had  no  jurisdiction,  or  have  summoned  him  for  one 
offence  and  punisheid  him  for  another. 

I  overruled  the  objection,  and  the  prisoner  was 
convicted. 

As  he  was  unable  to  procure  bail  I  sentenced  him 
and  he  was  committed  to  prison. 

The  question  on  which  I  beg  the  opinion  of  the 
Court  is,  was  the  objection  rightly  overruled? 

if  it  was  not,  the  conviction  to  be  set  aside  and 
the  prisoner  discharged  from  custody ;  but  if  it  was, 
the  conviction  and  sentence  to  remain  in  force. 

J.  MOHK. 

Ko  counsel  appeared  to  argue  for  the  prisoner. 

Hopwood  for  the  prosecution.— >There  was  suffident 
evidence  of  the  charge  before  the  magistrates,  on 
which  Lambe  was  convicted,  to  support  the  finding 
of  tiie  jury  on  this  indictment.  The  case  sets  out 
all  the  documentary  matter  that  was  before  the 
magistntes.  Under  the  11  Geo.  4  and  IWilL  4  c.  64, 
••  7,  an  information  to  recover  the  penalty  from  nn- 
lionised  persons  for  selUng  beer  by  riBtail,  must  be 
laid  before  two  justices ;  and  by  the  8  &  4  Vict, 
c.  61,  s.  3  (An  Act  to  amend  the  Acts  rdating  to 
the  general  Sale  of  Beer  and  Cider  l^  zetail  in 


England),  the  information  must  be  commenced  in 
the  name  of  a  constable  or  peace  officer,  but  need 
not  be  in  writing.  In  Beg,  v.  Jdilhrdj  22  L.  J., 
M.  C.  108,  Parke,  B.  sud,  *^  A  magistrate  cannot 
proceed  without  an  information  laid  before  him,  but 
the  rule  of  law  is,  that  unless  a  statute  expressly 
requires  it,  the  information  need  not  be  on  oath  or 
even  in  writing :  (Baxter  v.  Carew,  3  B.  &  C.  649 ; 
WVsm  V.  Wilkr,  1  B.  &  B.  67.)"  And  Jervis,  C.  J., 
in  that  case  also  said  that  that  was  the  rule  of  law. 
[Kellt,  C.B.— In  this  case  how  does  it  appear  that 
the  charge  was  made  known  in  any  way  to  the 
party?  Bramwell,  B.— -I  think  that  is  stated  in 
the  case.  It  is  stated  that  the  two  police  officers 
went  to  the  justices'  clerk  and  applied  for  a 
summons  against  Lambe  for  this  offence,  and 
afterwards  Uiat  Lambe  attended  in  person  before 
the  justices  and  made  his  defence  to  what  he  was 
charged  with.  Lush,  J. — ^How  do  we  know  that 
he  was  not  summoned  for  one  offence  and  convicted 
of  another,  as  in  Martin  v.  Piaeon.  Bbamwell,  B. 
— In  Martin  v.  Pigeon  the  cnargo  for  which  the 
party  was  summoned  was  never  heard.  From  the 
statement  of  this  case  I  should  infer  that  it  was, 
and  that  Lambe  made  his  defence  to  that  charge.] 
In  Beg,  v.  Shaw^  34  L.  J.  169,  M.  C^  on  an  indict- 
ment for  perjury,  arising  on  the'  hearing  of  a 
complaint  against  a  beerhouse  keeper  for  selling 
beer  by  retail  within  the  prohibited  hours,  where 
the  facts  proved  at  the  trial  were  similar  to  what 
was  proved  here,  the  Court  held  that  the  produc- 
tion of  further  proof  of  the  Information  as  the  basis 
of  the  summons  was  unnecessary,  for  the  magistrate 
had  jurisdiction,  on  the  beershop  keeper  appearing 
before  him,  to  convict  him  of  the  cnarge  thougn 
there  had  been  no  information  or  summons.  The  case 
of  Beg,  V.  HwrrtlL,  3  F.  &F.  27l2was  then  referred  to. 
On  the  other  hand,  in  Beg,  v.  tVhubrow,  8  Cox  C.  C. 
438,  the  Recorder  of  London  held,  on  the  trial  of 
an  indictment  for  perjury  arising  on  the  hearing  of 
a  summons  at  a  polioe-oourt,  that  it  was  necessary 
to  produce  the  summons ;  but  there  it  was  proved 
that  the  charge  was  communicated  to  the  party 
summoned,  by  reading  the  summons  to  him. 

Kellt,  C.  B. — ^Ihis  is  an  indictment  for  perjury, 
on  the  trial  of  which  offence  it  is  necessary  to  prove 
first  that  perjury  was  committed,  that  is  that  the  party 
charged  has  deposed  on  oath  to  something  that  is 
untrue ;  and,  secondly  that  that  evidence  is  material 
t6  the  issue  before  the  tribunal  where  the  inquiry 
takes  place.  In  this  case,  the  perjury  arises  on  the 
hearing  ci  a  charge  against  Lambe  before  certain 
magistrates  and  the  jurisdiction  on  their  parts  toenter- 
tain  it  is  the  point  in  question.  We  must  see  whether 
the  case  distinctly  shows  that  the  charge  was  made 
to  and  in  the  presence  and  hearing  of  the  accused 
in  order  to  ascertain  whether  what  was  sworn  was 
material  to  the  issue.  The  charge  must  be  collected 
from  the  statement  in  the  case,  and  looking  at  that 
it  appears  that  Lambe  was  in  some  way  or  other 
made  personally  to  appear  before  the  magistrates 
when  certain  evidence  on  some  charge  or  other 
was  given.  We  find,  first  that  a  summons  seems  to 
have  been  made  out,  but  whether  that  was  ever 
served,  or  left  the  magistrates'  office,  or  delivered  to 
the  police  oflicer,  or  if  so,  whether  he  ever  showed  it 
to  the  accused,  does  not  appear.  It  is  further  stated 
that  Lambe  appeared  b^ore  the  magistrates  and 
evidence  was  heard  which  there  is  reason  to  believe 
was  in  relation  to  a  charge  of  selling  beer  without  a 
licence ;  but  whatever  may  have  been  tiie  charge,  we 
look  in  vain  for  any  charge  distinctly  stiUed, 
whether  written  or  onl,  on  which  the  deft,  gave 
evidence,  and  in  relation  to  which  such  evidence 
is  said  to  have  amounted  to  perjury.  Peijuiy 
is  assigned  in  the  indictment  by  alleging  that  the 
prisoner   swore  falsely  on  the  hearing  of    the 
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charge.  To  sustain  that  the  charge  riiould  distinctly 
he  proved,  and  I  nowhere  find  any  statement — ^I  do 
not  mean  on  which  we  may  not  speculate  as  to  the 
charge — hut  any  such  statement  as  distinctly  shows 
the  charge  against  Lambe.  Two  documents  are 
•et  out,  neither  of  which  appears  to  have  been 
•hown  on  made  known  to  Lambe.  How  do  we 
know  that  the  charge  was  not  keeping  open 
his  house  for  the  sale  of  beer  at  unlawnil  hours  ? 
I  do  not  say  that  we  are  to  infer  that,  but  how  can 
we  say  that  Lambe  may  not  have  been  before  the 
magistrates  without  any  summons,  or  information, 
or  any  real  charge  having  been  made  known  to 
him.  Under  these  circumstances,  and  without 
reference  to  the  authorities  cited,  I  think  the 
conviction  should  be  quashed. 

W1LLE8,  J.— I  am  of  the  same  opinion.  Assuming 
that  the  magistrates  could  have  hfid  jurisdiction  to 
convict  Lambe  without  a  summons  or  waiver 
thereof  by  him,  I  see  no  ground  for  assuming  that 
there  was  a  waiver  in  this  case.  It  is  most  probable 
that  there  was  a  summons,  and  if  there  was,  ii 
ought  to  have  been  produced,  or  ground  laid  for 
giving  secondary  evidence  of  it. 

Bramwell,  B. — ^I  doubt  whether  the  conviction 
ought  not  to  be  sustained  in  this  case.  Th6re  is  no 
question  of  principle  involved  in  this  decision.  I 
concur  in  the  proposition  that  the  jury  ought  not  to 
convict  without  knowing  what  the  charge  was  out 
of  which  the  perjury  arose,  but  as  I  understand  the 
case,  there  was  sufficient  evidence  ol  that  before  the 
jury.  The  case  says  that  Lambe  **  made  his  defence 
to  what  he  was  charged  with."  Again,  if  there  is 
any  ambiguitv  in  the  statement  of  the  case,  I  think 
the  case  should  be  sent  back  to  be  restated,  and  I 
should  have  been  better  pleased  if  that  course  had 
been  adopted. 

Btlbs,  J.— I  think  that  the  conviction  ooght  nrft 
to  be  sustained.  It  is  necessary  to  show  with  dis- 
tinctness that  the  false  evidence  was  material  to  the 
ehtfge  before  the  magistrates,  but  there  waa  no 
evidence  of  that  charge  but  only  of  entries  in  a  book 
which  was  admissible  only  to  refresh  the  witness's 
memory.  There  ought  to  be  distinct  evidence  of 
the  charge  independently  of  evidence  Inctilpating^tiie 
frisooer. 

Lttbv,  J.— It  was  neeesBsoy  to  show  thad  tlw  false 
evidence  was  material  to  the  issue;  Tho  issue  was 
as  to  some  charge  made  against  Lambe;  if  iAu/t 
was  in  writing  it  oi^ht  to  have  been  prodocad ;  if  it 
was  an  oral  charge,  it  on^t  to  have  been  shown. 
]|?rom  the  case  I  ^ould  assume  that  the  charge 
was  contatned  in  a  summons  which  was  not 
proved.  Omvictum  quashed, 

Saturday^  JVbtb  2d,  1867. 

CBefine  Sellt,  C.  B.,  Willss,  X,  Bbaxwsll^  B., 
Btlxs,  and  Lubh^  JJ.) 

In£ctmaU-^Neglect  to  provide  child  with  proper  j9od 
and  fumrithment — Ability  of  parmt  to  provide, 

Jn  -eoi  indictment  agmnat  a  parent  for  neg^titM  to 
pnmdt  mfficient  food  tmd  dothing  for  m  t^iA  ef 
tender  yeargf  for  lokom  he  ie  bound  hf  kno  t»  prenndBj 
Hie  not  neeesetiry  to  aver  thai  the  pareni  waul^  at  tke 
time  of  the  aUe^offincej  of  mffliiigaA  M&t^  »per^ 
ftrm  tke  dutf  i»  impoeed  vpem  him. 

Case  reserved  for  the  opinion  of  this  Court  at  the 
General  Quarter  Sessions  of  the  peace  holden  at 
Guildford,  in  and  for  the  county  of  Surrey^  on 
Tuesday,  the  2nd  July,  1867. 


Henry  Blucher  Ryland  was  tried  and  convicted 

upon  the  following  count  of  an  indictment: 

The  jarora  of  our  Lady  the  Qaeen  npon  their  oa€h  prewat 
that  before  die  time  cf  commlttfDg  of  the  offenee  hereintfter 
Id  this  count  mentfoned,  Hemy  Bluflhar  Bytend  wm  the  falliaK 
of  a  certain  male  child  of  tender  age,  to  wit  of  the  «se  of  esTes 
yean,  called  and  known  hy  the  name  of  Frederick  Qeorge 
Byland,  and  that  Hannah  Bvland,  hefore  the  time  of  the  com- 
mittlng  the  offteice,  and  daimg  all  the  time  herelnaftor  in  tbim 
coont  mentioned,  waa  the  wife  of  the  eald  Henry  Blocher 
Byland,  and  aa  each  wife  IMng  with  the  said  Henry  Blocher 
Byland,  and  dnrlng  all  that  tune  the  said  child  was  living 
cinder  the  care  and  control  of  the  said  Henrv  Blocher  Byland 
and  the  said  Hannah  Byland,  and  daring  all  that  time  it  wsa 
the  duty  of  the  said  Henry  Bluoher  Byland  and  the  said 
Hannah  Byland  to  provide  for,  give,  and  administer  to  (he 
said  child  wholesome  and  sofllcient  meat^  drink,  food,  and 
clothing  for  tbe  smitenanoe,  soraorUnoartshment,  and  healtb- 
ttd  preaerration  of  the  said  emld,  the  said  child  by  reason  of 
hia  tender  age,  being  tiien  whoUy  Inci^iable  of  proriding  for 
himself.  And  the  inrors  aforesaid  npon  their  oa&  aforesaid 
do  (brther  preaent  that  the  aaild  Henry  Blocher  Byland  and  the 
said  Hannah  Byland,  on  the  6th  day  of  March,  in  the  year 
of  oor  Lord  one  thoosand  eight  hondred  and  sixty-eeTen,  end 
on  diTcrs  other  days  and  times  between  that  day  and  the  day 
of  the  taking  of  this  inqnisirion,  and  whilst  the  said  child 
waa  of  Boeh  tender  age  aa  aforesatrl,  and  wholly  Incapahle  of 
IffOTiding  for  himself  aa  aforesidd,  unlawfully,  and  oontrary  to 
the  said  do^  of  the  said  Henry  Blocher  Byland  and  the  srid 
Hannah  Byland,  in  that  behalf  did  omtt,  neglect,  and  reftastf 
to  proTide  for,  give,  and  administer  to  the  said  child  (dofting; 
mMt^  drink,  and  food  in  any  soffloient  quantity  for  the 


nance,  snppbrt,  nourishmenti  and  healthfol  preBcrration  of  the 
said  child,  hy  means  whereof  the  said  male  child  becsme  and 


weak  and  ill,  and  greatly  disordered  and  debilitaied' 
in  his  body,  to  the  grsat  diuna^e  of  the  asid  child,  and  against 
the  peace  of  oor  said  Lady  the  Q^een,  her  crown  and  dignity. 

After  the  jury  were  sworn  and  the  deft,  given  in 
charge  to  them,  liis  counsel  objected  that  the  indict* 
ment  was  bad  as  it  did  not  allege  that  the  deft,  had 
the  means  of  providing  his  child  with  wholesome 
and  sufficient  meat,  drink,  food,  and  clothing  for  the 
sustenance,  support,  nourishment^  and  healthful 
preservation  of  Uie  said  child.  It  was  replied  that 
such  allegation  was  unnecessazy  in  the  indictment^ 
and  that  it  was  sufficient  to  prove  such  ability  at 
the  trial,  but  that  even  if  such  allegation  were 
necessary  the  objection  was  too  late,  as  being  for  a 
formal  defect  apparent  on  the  face  of  the  indictment 
it  ought  to  have  been  taken  by  demurrer  before  tha 
jury  were  sworn,  aa  provided  for  by  H  &  15  Vict, 
c.  100,  s.  245. 

The  Court  overruled  the  objection,  and  pmof 
having  been  given  of  the  ability  of  the  said  Hbor 
Blucher  Byland  to  provide  the  necessary  food  and 
clothing  for  the  child,  left  the  case  to  the  jufy,  wha 
found  the  said  Heniy  Blucher  Byland  guilty,  Iwt 
the  Court  reserved  the  two  points  above-mentioned 
for  tha  determination  of  the  Court  for  the  Conaidex»- 
tion  of  Crown  Cases  Beserved,  viz. : 

ITirst,  whether  an  allegation  of  the  ability  of  tha 
said  Henry  Blucher  Bylud  to  provide  the  neoessaiy 
food  and  clothing  for  hia  child  was  requisite  in  the 
indictment;  and, 

Secondly,  whether  the  objection  to  the  indictment 
was  not  too  late. 

The  Court  respited  judgment  upon  the  deft^  and 
admitted  him  to  bail  tiU  the  decision  of  the  Covrt 
for  ConaideEation  of  Crown  Cases  should  be  knowm 

Tsoa.  TiLSON,  ChairmaOb 

J.  Thompson,  for  the  prisoner. — As  to  the  stat* 
14  &  15  Viet.  c.  100,  ss.  24, 25,  it  is  clear  that  does  not 
remove  the  objection  raised  to  the  indictment,  which 
is  a  substantial  and  not  a  formal  objection.  Theiras 
to  the  objectioiu  It  is  daavly  aniasterial  fact  to  be 
proved  on  the  part  ol  the  prosecution  before  eveft  • 
printAjateie  casftis  made  u^on  an  indictment  such  at 
tills  tlMit  the  pacent  hfl^thaflMana  of  psondii^fiH 
diiid; 

Mm,  r.  CKoMfltr,  1>  Ssan.  &  a  463;  6  CkMi  aG 
ol9; 

V.  Mann,  21I«.J'.,.88M.  C,  per  Lord  CaaptnOi 
>  il. 
Assuming  it  to  be  a  material  fact  that  must  h$ 
pvotedy  it  should  h»re  bee&averred  in  the  indict^ 


\ 


MAGISTBATBS'  OASER 


51t 


Q.R] 


Waitb  (app.)  tvGibMKMi  Board  o»  Hba£th  (letpt.) 


[Q,B. 


meat.  It  was  ■»  in  /i^.  t.  Chcmdler.  It  is  no 
offence  unless  the  parent  lias  the  means  of  providing 
for  hia  ofaildren.  In  Ba^r,  Ridk^,  2  Camp.  660,  it 
was  held  necessary  to  aver  in  an  indictment  against 
a  master  for  not  providing  sufScient  food  and  sosten- 
ance  for  a  servant,  that  the  servant  was  of  tender 
yean,  and  under  the  dominion  and  control  of  tiie 
master,  and  the  materiality  of  a  parent  to  provide 
for  chiidnn  seems  equally  as  important  and  naoes- 
suy  «B  averment  as  that.  In  I  Ch.  PI.  341 
the  role  ia  laid  down,  *^That  aa  it  ia  as  latrndawnt 
of  law  that  a  person  is  innocent  of  fraud,  and  ovary 
imputation  affecting  his  reputation,  the  party  inaiat- 
ing  i^n  the  contrary  mast  state  it  in  pleading;** 
Again^from  the  rule  that  a  party  is  not  bound  to  allege 
in  hia  pleading  what  ought  properly  to  come  from 
the  other  side,  it  would  seem  to  follow  that  all  that 
ia  material  to  be  proved  to  found  tLprimd  facU  case 
should  be  alleged.  The  breach  of  duty  in  the  indict- 
ment is  the  neglect  of  the  duty  previously  stated, 
and  that  is  merely  that  the  deft,  the  father  of  the 
dtnlAj  was  bound  to  proride  for  his  child,  whidi  is 
not  an  offence  unless  he  has  the  means  of  so  doing. 
The  duty  therefore  alleged  is  inaufllcient,  and  the 
«v«rment  of  **  negieet"  canies  it  no  further. 

LUkjf  tot  the  prosecution. — The  indictment  is  for 
A  common  law  misdemeanor,  and  shows  <m  the  face 
of  it  an  indictable  offence.  The  offence  is  the 
neglect  of  the  duty :  (Reg.  v.  3fabb€Uj  5  Cox  C.  C. 
379.)  In  /Z^  V.  FViend,  Buss.  &  By.  20,  it  does  not 
appcHur  that  there  was  any  averment  of  "  ability  to 
provide "  averred  in  the  indictment ;  and  in  A  ▼. 
lUdlmf  there  was  no  snch  averoBent.  As  to  tiie 
objection  being  cured  by  pleading  over,  he  referred 
t0i%.v.£reafie,83L.J.115,M.C.;  andPoat»C.C. 

J,  THompmn  was  heard  in  reply. 

Kb£LT,  a  B.*-The  majority  of  the  court  ia  of 
opiaion  that  the  indictment  ia  suflhsient,  and  thai 
under  the  averment  that  tile  deft,  neglected  to 
provide  for  the  child  it  was  open  to  the  proaeeotion 
t»  show  that  he  had  the  means  of  doing  so.  It  is 
still  open  to  the  deft,  to  bring  a  writ  of  error ;  bat 
it  is  satisfactory  to  know  that  the  coo'^etion  was 
upon  the  merits,  it  having  been  proved  that  the 
aifLhadtbe  bi]%  to  provide  for  his  child. 

Conviction  affirmed. 


R«portad  by  T.  W.  SAUWDEBa.  and  W.  F.  FcoaooSv 

Barri«ten-ftt-LftW. 


Nov.  ^  1857» 
Warn  (app.)  v^QAMmsaa  Bowuid  av  HEfcLWi  (raspa.) 

Lottd  GwMammuU  Att  Wal^-^Bye^lam^VcBUdiiy  af. 

Under  du  Local  GowmmmUAct  1858  (21  ^  22  VieL 
,  e.9S)f9.Mahy94m9mad8bfakHmib99rd<^k0BM, 
tkat  no  dwdBng-lbmrn  dtoaid  oe  aveted  without  Having 
at  tho.  rwFy  or  aide,  agt^ffkiml  roaduxa^  for  die  jwrw 
fomofajfifrding  ^fintnimmnM  ofaeeurto  theprwj^ 
or  am  pit  belonghg  to  the  hmuerr 

SM,  badf  m  begond  tke  jmitdiethn  eanfemd  bg  the  Aet. 

Speeiai  ease  stated  by  jnsUoeras  follows-. 

Tne  deft  was  summoned  before  us  on  the  com- 
^aint  of  the  local  board  of  healtkfav  the  distsict  of 
Okrston^  in  tiM  covn^of  Laneaatst;  for  an  aifcgad 
bceach  of  a  bye-law  made  by  that  boari  unAer  tfie 
po«p«rs  of  the  Public  Health  Act  18i£,  and  the. 
LaaalOovenmienft  iictX86e. 

The  bye-Iarw  referred  to  (Vb*.  I  of  tho  bye-finrv 
fpwsed  on  the  ffth  Bae.  1865)  was  aafoDowa: 

hei 


At  th«  nmr  or  side  ttieraof  a  good  and  ■DfflotontlMGk  ■troetor 
roftdwaj,  oommanicating  wlu  flome  adjoining  poblio  Btreot  or 
highway,  for  fho  purpoae  of  aflbrding  efBeiont  means  of  aoeens 
ta  ilM  pitry  or  asb  pit  bekNBglng  to  radb  taoosa. 

The  deft,  was  summoned  before  us  for  having 
tdter  the  making  and  passing  of  the  said  bye^Isnr 
erected  a  dw^hng-hoose^  without  leaving'  at  tte 
mar  or  side  thereof  a  good  and  sulidBent  back  streel 
or  roadway,  at  least  twelve  feet  wide^  communleaiting 
with  some  adjoining  pabiie  street  or  highway,  in  a 
situatiso  approved  by  the  local  board,  for  the  par- 
pose  of  affording  emcient  means  of  access  to  the 
privy  or  ash  pit  beleoging  to  such  house. 

The  facts  were  not  disputed,  it  being  admitted  on 
the  part  of  the  deft,  that  be  had  erected  the  iKraae 
as  alle{^  without  any  back  street  or  roadway, 
except  a  passage  four  feet  in  width,  and  that  ibB 
plan  sabmitled  by  him  previoos  to  the  erection  ot 
the  house,  and  after  the  passing  and  eontlrma- 
tion  of  the  bye-law,  had  been  disapproved  on 
that  account  by  the  local  boiud,  but  it  was  csn^ 
tended  on  his  behalf  that  the  said  bye-law  wtm 
invalid  and  illegal  by  reason  of  its  not  having  been 
made  with  respect  to  any  of  the  matters  mentioBcd 
in  the  dith  section  cf  the  Loeal  Government  Aef 
1858,  but  for  another  purpose  not  authorised  by  that 
Act,  or  the  Public  Health  Act  1848 ;  and  aLM>  that 
the  said  local  board  have  not  under  the  said  Acts,  or 
either  of  them,  the  power  to  require  any  passage 
or  back  street  to  be  made  or  left  at  the  rear  of  any 
house  or  other  building,  or  to  require  any  alteratisK 
to  be  made  in  the  width  of  any  such  passage  or 
back  street,  if  the  owner  of  such  house  or  other 
building  propose  to  make  or  leave  such.  The  deft, 
also  contended  tiiat,  if  the  said  bye-law^  were  legal 
and  valid,  he  was  exempted  from  compliance  with 
the  requirements  thereof,  under  the  following  drcum* 
stances,  viz.,  the  land  upon  which  tke  said  dwelling- 
house  is  erected  is  part  of  an  estate  belonging  to  the 
Liveipool  Land  Company  (Limited),  from  whom  the 
deft  had  contracted  to  purchase  the  site  of  the 
dwelling-house. 

On  the  7th  Nov.  1865,  and  befbre  the  making  of 
the  said  bye-law,  certain  plans  and  sections  of  new 
streets  to  be  laid  out  on  their  said  estate  were 
submitted  by  the  Liverpool  LandCompany  (Limited) 
to  the  said  local  board.  These  plans  and  sections 
were  prepared  by  Hr.  James  Stoading,  who  U  also 
the  surveyor  of  the  said  local  board ;  but  they  were 
so  prepared  under  the  instructions  and  at  the  request 
of  the  said  company.  (A  copy  of  these  plans  and. 
sections  accompanied,  and  were  to  form  part  el  tiba 
case,  but  were  not  material  to  the  decision.) 

The  plans  show  certain  roads,  and  amongst  othen 
one  called  Palmerston-road,  to  which  ihe  said 
dwelling-house  fronts,  and  certain  passages  four  feet 
wide,  and  amongst  others  one  in  such  a  position  as 
now  (If  the  Same  were  made)  to  be  at  the  rear  q£ 
the  said  dweHingrhouse. 

Ko  sections  of  such  passages  were  submitted,  but: 
they  were  shown  on  the  plan  to  run  pazallel  to  the 
roads.  The  board  do  not  require  to  mive  plans  and 
sections  of  passages  made  or  submitted  to  them  ia 
cases  where  plans  and  sections  of  the  principal 
streets  are  submitted.  Such  passages  do  not  form 
part  of  the  puWc  thoroughfare  of  the  district,  but 
remain  the  property  of  the  landowners. 

Up<m  the  plans  and  sections  bong  submittad  to 
the  hoard,  tbey  passed  the  following  resolution: 

The  rarvevor  haying  reported  tbat  Uie  Uverpool  LioA 
Cbmpany  annmlttBd  plana  and  seotlons  of  new  atneta,  and. 
tttat  die  tame  axe  aatiafaetoiy;  toaolTed,  that  tbm  aame  fett 
•igigmrrwa,  subject  to  a  modldeaUon  of  tlie  laveia 

Th^lsfDBlsof  theflve  streets,  nassall  luad,  GsMh- 

viUe-road,  Palmerston-road,  Gladstono»ros4  ^^ 
Argyle-road,  were  afterwards  modified  in  accordance 
with  this  resolution. 

The  bye-laws  of  the  local  board  in  operation  on 
ithe  said  7th  Nor.  1865  and  since  (a  copy  of  which 
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TUUL  V,  Turn  ICXTSOFOUTAN  BOABD  OF  W0RK8. 
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is  annexed  to  and  fonna  part  of  thia  case),  provide 
that  Bnch  streets  as  are  not  carriage-roads  most  be 
at  least  twenty  feet  wide ;  but  the  same  bye-laws 
proride  that  the  local  board,  in  any  case  in  which 
any  street  is  not  the  principal  or  only  approach  to 
more  than  one  dwelling-house,  may  allow  of  the 
(eduction  of  such  wid&  for  such  streets  as  they 
shall  see  fit  The  said  passage  is  not  the  principal 
or  only  approach  to  any  dwemng-house. 

No  streets  or  passages  were  actually  formed  on 
the  land  at  the  time  of  the  making  of  the  new  bye- 
law  (5th  Dec.  1865),  nor  had  the  deft,  at  that  time 
commenced  to  build. 

LancMhlre  to  wit— To  Jmbos  Watte,  of  the  townsblp  of 
GantoUf  In  the  county  of  Lancaster. 

Whereas,  infoimatlon  hath  been  laid  before  one  of  Her 
Majeaty*8  joetioeB  of  the  peace  in  and  for  the  wtAd  ooonty,  for 
that  yon,  on  Uie  first  day  of  Jannary,  one  tiioasand  eight 
hundred  and  stzty-eeven.  at  the  towo^p  of  Qarston.  in  the 
■aid  county,  did  erect  a  aweIling>honse  in  the  tovmshlp  afore- 
said wllhoQt  having  at  the  rear  or  side  thereof  a  good  and 
aniHeiant  bade  street  or  roadway  at  toast  twelve  feet  wide 
ooDunnnicatlng  with  some  adjoining  pabUe  street  or  highway 
In  a  situation  approved  by  the  Qarston  local  boud,  for  the 
pnrpoee  of  affording  efficient  means  of  aoceas  to  the  privy  or 
ashpit  belonging  to  such  hooee,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

These  are  therefore  to  require  you,  in  her  Majeaty^s  name, 
to  appear  before  such  Justices  of  the  peaoe  for  the  siJd  county, 
aa  shall  be  present  at  the  county  magistrates*  court,  Na  42, 
Basnett-strset,  in  Liverpool,  in  the  saia  ooonty,  on  Tuesday, 
the  twenty-eighth  day  of  May,  1867,  at  the  hour  of  twelTC 
o'clock  at  noon  of  the  same  tty,  to  answer  the  said  informa- 
tion, and  to  be  further  dealt  with  according  to  law.  Herein 
fall  not 

Given  under  my  hand  and  seal  the  twMity-aeventh  day  of 
May,  In  the  year  of  our  Lord  1S67,  at  Llveipool,  in  the  county 
aforesaid.  (Signed)  Hbkvy  Borna 

We  convicted  the  deft,  in  the  penalty  of  20t,  and 
costs,  whereupon  a  case  was  demanded  for  the  opinion 
of  this  honourable  court  on  the  quesiion  whether  the 
deft,  was  or  was  not  bound  to  comj^y  with  the  re- 
quirement of  the  bye-law  Na  1  of  1865.  This  case 
is  now  stated  by  agreement  between  the  parties. 

If  the  court  shaU  be  of  opinion  that  ne  was  so 
bound,  the  conyiction  is  to  be  confirmed.  If  of  a 
contrary  opinion,  it  is  to  be  reyersed. 

The  app.  did  not  appear. 

J,  A,  Russell  for  the  resps. 

It  was  admitted  that  if  the  bye-law  was  ralid 
the  building  was  in  contrarention  of  it,  so  that 
the  question  was  as  to  the  ralidity  of  the  bye-law, 
whidi  was  argued  with  reference  to  the  terms  of  the 
Local  GoTemment  Act  (21  &  22  Vict.  c.  98)  s.  34 :  (a) 

CocKBURK,  C.  J.  said  the  Court  were  clearly  of 
opinion  that  the  bye-law  went  beyond  the  jurisdic- 
tion or  authority  conferred  by  that  enactment ;  as 
it  implied  that  there  would  be  a  privy  or  ashpit, 
but  non  constat  that  there  would  be  a  privy  or  ash- 
pit belonging  to  the  house  in  question,  and  no  obli- 
gation was  imposed  to  have  one.  The  bye-law  might 
hare  been  valid  if  it  had  been  that  there  should 
be  no  privy  or  ashpit  belonging  to  the  house  with- 
out adequate  means  of  access.  The  bve-law,  there- 
fore, was  bad,  and  the  conviction  invalid. 

Conviction  quashed. 

<  (a)  Every  local  board  may  make  bye-laws  with  respect  to  the 
following  matters,  via.,  with  respect  to  the  drainage  of  build- 
ings, to  water  closets,  privies,  and  ashpits,  in  connection  with 
buildings,  Ac  The  bye-law  was,  '*  No  dwelling-house  shall  be 
erected  without  having  at  the  rear  or  side  thereof  a  good  and 
sufficient  back  street  or  roadway,  communicating  with  some 
adjoining  pubUc  street  or  highway,  for  the  purpose  of  aifording 
efficient  means  of  access  to  the  privy  or  ashpit  belonging  to 
the  house,  ftc. 


Nov.  11  and  15,  1867. 

TuLX  V.  The  Mbtbofolitah  Board  or  Works. 

The  26  Vict,  c  18  (the  Act  for  Protection  of  PMc 
Gardims  and  Pleasure  Grounds^—Its  construction^-- 
As  to  the  jurisdiction-^Placcs  irrevocabljf  set  opart 
for  the  puhac  use  or  enfoymeni. 

The  obfeet  of  the  26  Via.  c.  18  is  to  provide  for  the 
due  care  and  protection  of  gardens  or  ornamental 
grounds  aheadg  set  apart  for  the  use  of  the  inkabi- 
tants,  not  to  interfere  with  the  righU  ofownere  of  land 
not  so  set  apart. 

The  Act  only  applies  where  land  has  been  irrevocMf  set 
apart  for  the  use  of  inhabitants;  that  ts,  in  some  way 
(whether  &y  vesting  it  in  trustees  or  otherwise)  so  sei 
apart  for  their  use  as  to  give  them  a  right — legai  or 
equitable — which  no  one  is  in  a  position  to  revoke  or 
put  an  end  to. 

Andj  consequentlg,  it  does  not  applg  to  cases  where  the 
obligation  (if  any)  to  allow  them  the  use  of  the  kmd 
has  been  created  by  covenants^  or  even  deeress  in  eqmitg, 
binding  onlg  as  between  the  owners  of  the  landand  of 
adjoining  land,  and  capable  of  being  released  or  other* 
wise  got  rid  of  as  between  those  parties. 

Therefore,  where  the  onhf  obligation  arose  bg  reason  of  a 
decree  of  partition  between  co-owners^  or  by  rvamm  of 
covenants  between  them^  which  onhf  the  co-owners  far 
whose  benefit  they  were  intended  could  have  enforced, 
and  which  they  could  also  have  releasedf  it  was 

Held,  that  the  principal  enactment  did  not  oppbL  an  the 
land  had  not  been  irrevocably  set  apart  for  the  wee  of 
the  inhabitants^  and  that,  therefore,  the  board  had  no 
jurisdiction  to  act  under  the  ckmse* 

This  was  an  action  of  trespass  brought  by  the 
pit  against  the  def ts.  for  a  trespass  committed  by 
them  in  breaking  and  entering  a  piece  of  ground 
belonging  to  the  pit,  commonly  known. aa  the 
Square  Garden,  in  Leicester-square,  in  the  county 
of  Middlesex,  and  setting  up  thereon  a  board  and 
public  notice,  which  trespass  the  defts.  justified  as 
having  been  lawfully  done  under  the  authority  of 
an  Act  passed  in  the  26th  year  of  the  reign  of  Her 
present  Majesty,  entitled  "  An  Act  for  the  Protec- 
tion of  certain  Garden  or  Ornamental  Grounds  in 
Cities  and  Boroughs,'*  which  recites 

That  it  is  expedient  to  make  provision  for  the  better  pro- 
tection and  charge  ot  tnolosed  garden  or  ornamental  grounds 
which  have  been  set  apart  for  me  use  of  tiie  inhabitants  of 
any  public  sqnarau  crescent  drens,  street  or  other  pnblio  place 
surrounding  or  adjoining  tiioh  gardras  or  groonds  In  any  city 
orboroogh.    ....  ^ 

And  then  it  enacts  (1)  that 

Where  in  any  d^  or  borough  any  inoloaed  gaidsn  or 
ornamental  ground  has  been  set  apart  otherwise  than  by  th« 
revocable  permission  of  the  owner  tiiereof  in  any  pobUo 
square,  cresoenti  dreus,  street,  or  other  pubUc  ptaoa,  for  tbo 
use  or  enjoyment  of  the  inhabitants  thereof,  and  where  tha 
trustees,  commissionera  or  other  body  appointed  for  the  care 
ot  the  same  have  neglected  to  keep  it  in  proper  order,  or 
where  such  garden  or  ground  has  not  been  vested  in  or  placed 
under  the  management  of  any  trasteea,  commiaaloner^  or 
otiier  body  for  the  care  of  the  same,  and  from  the  want  of 
sQ6h  care,  or  from  anyother  cause,  has  been  negleeted,  xto 
Metropolitan  Board  of  Works,  where  Uie  same  is  in  any  place 
under  thdr  Jurisdiction,  except  the  dty  of  London  omre  tiw 
provisionB  of  this  Act  shall  be  carried  into  dfeet  by  thnoorpo- 
ration  of  the  said  dty).  and  the  corporate  authoritiea  in  any 
Other  cltj  or  borough,  shaU  take  charge  of  the  same,  potting 
up  a  nottee  or  notices  to  that  effect  in  such  garden  or  orna- 
mental ground,  and  if  after  due  inquiry  the  person  eatidad 
to  any  estate  of  freehold  in  the  same  cannot  be  found,  or  if  it 
shall  be  vested  in  any  person  by  whom  it  Is  held,  subject  to 
any  condition  or  reservation  for  keeping  the  same  as  and  for 
a  garden  or  pleasure  ground,  or  that  we  asms  shall  not  be 
bult  up<m,  but  not  owerwise^  shall  cause  any  boUdings  or 
otiher  encroachment  made  therein  within  the  period  of  twei^ 
years  bdore  the  passing  of  this  Act  to  be  removed,  and  (if 
requested  by  a  majority  of  two-thirds  of  the  owner*  and  oC 
Ae  ooenpiers  of  the  houses  surrounding  the  same)  shall  vast 
mtc^'gmen  or  ornamental  gxxNmd  in  a  committee  oonstating 
of  not  more  than  niiM  nor  fewer  than  tiiree  of  the  rated- 
inhabitants  of  such  ***^"— *  to  ha  ehosen  aannally  bv 
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InluibHaiitB,  in  ofder  tiut  the  same  msy  be  kept  as  a  garden 
or  omameBtal  groond  f or  the  nee  oC  raoh  inhabitants;  and 
Um  Ywtry  or  board  of  any  and  every  parish  or  district  within 
which  the  same  or  any  part  thereof  is  sltoate  shall  from  time 
to  time  caose  to  be  rused  the  soms  required  by  such  com- 
mittee for  defraying  the  expenses  of  the  maintenance  and 
maasigement  of  soch  inelosed  garden  or  ornamental  ground, 
or  of  such  part  thereof  as  is  sitoata  within  their  parish  or 
district,  by  an  addition  to  the  general  rate  to  be  assessed  on 
file  oocaplen  of  soch  houses;  or  if  tiie  said  owners  and 
oooqriers  shall  not  agree  as  aforesaid  to  undertake  the  charge 
of  moh  garden  or  ornamental  groond,  the  Metropolitan  Board 
or  Worin  or  corporate  aathorlty  aforesaid  shall,  within  six 
modths  after  the  notice  hereinbefore  mentioned  shall  have 
boon  pot  np  within  the  same,  or  witUn  snoh  farther  time  as 
the  said  boanl  or  anthority  may  think  it  expedient  to  allow 
for  aooh  agreement  to  be  come  to,  vest  the  same  in  soch 
▼Mtries  or  hoards,  who  shall  thenceforth  take  charse  of  and 
msiatain  tiie  same  as  an  <^;>en  place  or  street  in  soch  manner 
••  ahaU  appear  to  them  most  advantageoos  to  the  pablic, 
sobjeet  to  the  approval  of  the  MietropoUtan  Board  of  works 
or  corporate  aathori^,  as  the  case  may  require :  saving  and 
always  reserving  to  every  person  and  persons,  his  and  their 
heirs,  axecotors,  administrators,  and  assigns,  all  snoh  estate, 
right,  title,  and  interest  as  he,  she.  or  they  wonld  or  ought  to 
have  had  aod  enjoyed  of,  in,  toi  nrom,  or  out  of  the  gardens 
and  grounds  aforesaid  In  case  this  Act  had  not  passed. 

Then  the  seooad  clause  provides  that 

Whersas  it  is  expedient  that  the  same  should  be  careftilly 
protected  from  imdue  encroachment,  where  any  right  to 
reaaire  that  any  garden  or  ornamental  ground  as  aforesaid 
be  Kept  and  malntoiued  as  such,  or  that  the  same  shall  not  be 
built  upon,  shall  belong  to  any  person  in  right  of  any  house  or 
other  property,  and  he  shall  Iqr  notice  in  writing  signed  by 
him  addressed  to  the  Metropolitan  Board  of  Works  where  the 
■ame  is  in  any  place  under  their  Jurisdiction,  except  the  city 
of  London,  where  the  same  shall  be  addressed  to  the  corpo* 
ration  of  the  said  city,  or  to  the  corporate  authorities  in  any 
other  city  or  borough,  requesting  the  said  Metropolitan  Board 
of  Works  or  corporate  authority  to  protect  the  right  before 
taentioned,  the  said  Metropolitan  Board  of  Works  or  corpo- 
rate authority,  after  due  inquiry,  may,  if  they  shall  think  fit, 
secede  to  such  request,  and  then  and  thereupon  the  right  of 
aach  person  to  require  that  such  garden  or  ornamental  ground 
to  be  maintained  as  such,  or  that  the  same  shall  not  bo  built 
upon  shall  thenceforth  be  vested  in  such  Metropolitan  Board 
of  Works  or  corporate  authority,  who  shall  be  folly  em- 
powered, for  and  in  their  own  name,  to  exercise  all  the  rights, 
powers,  and  privileges  in  relation  thereto,  and  take  such  legal 
proceedings  for  asserting,  defending,  and  protecting  the  same, 
as  the  said  person  might  have  exerolsed  or  taken. 

The  third  plea  stated : 

Tiaat  the  said  land  In  the  declaration  mentioned  was  and  Is 
an  enclosed  garden  or  ornamental  ground  In  the  city  ot  West- 
minster, and  in  a  place  under  the  jurisdSotlon  of  the  def  la.  and 
not  in  the  city  of  London,  and  before  and  at  the  time  when, 
Ac,  had  been  and  was  set  apsit  otherwise  than  by  the  revo- 
cable permission  of  the  owner  thereof,  in  a  certain  public 
■miare,  for  the  use  or  enjoyment  of  tiie  inhabitants  thereof, 
within  the  meaning  of  an  Act  of  Pariiament  passed  In  the 
twenty-sixth  year  ot  the  reign  of  Her  present  M8jest7i  entitied 
**  An  Act  for  the  Protection  of  certain  (harden  or  Ornamental 
Oroonds  in  Cities  and  Boroughs  ;*'  and  the  ssld  land  befors 
and  at  the  time  when,  Aa,  had  been  and  was  vested  in,  and 
placed  under  the  management  of,  a  certain  body,  to  wi^  a 
body  of  trustees  or  commissIonerB  appointed  for  the  care  of 
the  ssma  And  before  and  at  the  time  when,  Aa,  the  said 
body  had  neglected  and  did  neglect  to  keep  the  same  In 
proper  order.  And  the  deftSL  say  that  the  acts  and  alleged 
tre^wsses  and  caoses  of  action  in  ti&e  declaration  mentioned 
wan  lawftdly  done  and  caused  by  them  under,  and  in  pursu- 
aaoe  of,  the  said  Act  of  Farliammt,  and  In  exercise  of  the 
powers  by  the  said  Act  given  to  the  sidd  Metropolitan  Board 
of  Works  and  all  conditions  were  f  ullllled,  and  au  things  hsp- 
pened,  and  all  times  elapeed  which  by  law  were  required  to 
lander  the  said  acts  alleged  trespasses  sad  oaases  of  action 
lawful,  and  to  entitle  the  defta  to  do  and  CMse  the  same  to 
be  done. 

And  for  a  fourth  plea  the  def ts.  lepeated  the  alle- 
gation made  in  the  last  preceding  plea,  except  that 
instead  of  saying  that  the  said  land  had  been  and 
was  Tested  in  and  placed  under  the  management  of 
such  body  as  therein  mentioned,  and  that  such  bod j 
had  neglected  to  keep  the  same  in  proper  order,  they 
said  that  the  said  land  being  such  gsuDien  or  ground 
as  in  the  introductory  part  of  the  said  plea  men- 
tioned, had  not  been  vested  in  or  placed  under  the 
management  of  any  trustees,  commissioners,  or 
other  body  for  the  care  of  the  same,  and  that  the 
said  land  had  been  and  was  neglected  within  the 
meaning  of  the  said  Act  of  Parliament. 

On  these  pleas  the  pit.  joined  issue,  and  at  the 
trial  it  was  agreed  that  a  special  case  should  be 
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stated,  and  the  following  case  had  been  accordingly 
stated  for  the  opinion  of  the  court : 

The  piece  of  land  now  known  as  Leicester-square^ 
in  respect  of  which  this  case  is  stated,  was  formeriy 
and  previously  to  the  year  1772,  part  of  a  large- 
estate  belonging  to  the  Sidneys,  Earls  of  Leicester;, 
and  in  the  serenteenth  century  contained  opeft 
fields.  In  that  century  the  Sidneys  built  a  large- 
mansion  on  the  north  side  of  what  is  now  Leicester- 
square,  and  situate  at  the  north-east  corner,  near 
Cranbourne-street,  which  was  called  Leicester* 
house,  and  was  the  residence  of  sereral  successive 
Earls  of  Leicester,  part  of  this  land  including  the- 
part  upon  which  Leicester-house  was  buUt,  the  site- 
of  the  gardens  and  ''  the  field  opposite  **  (the  latter 
being  the  centre  plot  or  inclosure  of  lieicester- 
square  now  in  question)  were  formerly  **lammas 
land,"  upon  which  the  inhabitants  of  the  parish  of 
St.  Martin  had  a  right  to  turn  their  cattle  at 
Lammas  time  after  the  crops  were  removed. 

The  parish  of  St.  Martin's  formerly  allowed  the 
owners  of  property  adjoining  those  lammas  lands 
to  enjoy  them  temporarilv  on  paying  an  annual  sum 
to  the  poor,  and  the  Earls  of  Leicester  paid  3A  per 
annum  for  many  years  for  the  lammas  of  the  rite 
on  which  Leicester-house  stood,  and  the  garden  and 
field  which  are  thus  described  in  the  entries  in 
the  parish  books,  **The  lammas  of  the  ground 
whereon  his  lordship's  garden  is,  and  whereon  faia 
lordship's  house  stands,  and  for  the  field  before 
the  house."  This  latter  was  what  is  now  the  enclo- 
sare  of  Leicester-square.  No  trace,  however,  of 
such  payment  is  to  be  found  in  the  parish  books 
since  the  year  1677. 

The  earldom  became  extinct  by  the  death  of  Jooe» 
line,  the  last  earl,  about  the  middle  of  the  last 
century,  when  the  estate  descended  upon  two 
ladies,  the  daughters  of  Thomas  Sidney,  a  younger 
branch  of  the  family,  one  of  whom  became  liady 
Sherard,  the  wife  of  Sir  Brownlow  Sherard,  and  the 
other  became  Mrs.  Perry.  They  held  the  property 
in  undivided  moieties  as  parceners,  and  at  that  time 
it  consisted  of  the  family  mansion-house  and 
gardens,  and  numerous  houses  in  the  square  and  the 
streets  adjoining. 

In  the  year  1772  the  undivided  moiety  of  Dame 
Mary  Sherard  of  and  in  the  above-mentioned  here- 
ditaments and  premises  (which  had  before  that  time 
become  the  property  of  Sir  Greorge  Yonge,  baronetX 
was  conveyed  by  the  said  Sir  George  Yonge, 
baronet,  to  James  Stuart  TuUc,  the  ancestor  of  the 
present  pit  in  fee. 

At  the  time  of  such  conveyance  certain  leases, 
which  had  been  granted  of  the  messuages  or  dwel* 
ling-houses  aforesaid  by  the  said  Dame  Mary 
Sherard  and  Elizabeth  Peny  on  payment  of  a  pre- 
mium, and  reserving  a  small  ground  or  nominaf 
rent,  were  in  existence. 

The  said  James  Stuart  Tulk  died  in  1775,  having^ 
by  his  will,  dated  Idth  May  1775,  devised  his  un- 
divided moiety  of  and  in  the  said  hereditaments  and 
premises  to  his  son,  James  Stuart  Tulk,  for  life» 
remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  his  (the  testator's^  son,  John  Augustus 
Tulk  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  with  divers  remainders  over. 

The  said  Elizabeth  Perry  died  in  1 773,  having  by 
her  will,  dated  the  28th  Aug.  1778,  devised  her 
undivided  moiety  of  and  in  the  said  heredita- 
ments and  premises  to  Henry  Streatfield  and  Paul 
George  Elers,  in  fee  upon  certain  trusts  in  ^e  said 
will  mentioned. 

In  1786  a  bill  was  filed  in  the  Court  of  Ch.  by  the 
said  Henry  Streatfield  and  Paul  George  Elers 
against  the  said  James  Stuart  Tulk,  the  son,  and 
Charlotte  his  wife,  the  said  John  Augustus  Tulk 
and  the  said  other  persons  in  remainder  under  the 
will  of  the  said  James  Stuart  Tulk,  the  testator 
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(including  Charles  Augustus  Tulk,  the  son  of  the 
said  John  Augustus  Tulk,  and  the  first  tenant  in 
tail  in  remainder  in  esse\  and  also  against  certain 
incumbrancers  of  the  moiety  of  the  said  Elizabeth 
l^erry,  praying  that  a  commission  might  issue  to 
make  a  partition  of  all  the  said  hereditaments  and 
{Premises  aforesaid,  therein  described  as  ''a  certain 
piece  of  ground  called  Leicester-fields,  and  of  a  great 
number  of  messuages  and  dwelling-houses  built 
upon  the  same,  and  also  of  other  messuages  or 
dwelling-houses  and  hereditaments  situate  in 
Leicester-fields,  Leicester-street,  Lisle-street,  Sid- 
ney*8-alley,  and  other  places  in  the  parishes  of  St. 
Martin's  and  St.  Ann's,  in  the  countyk>f  Middlesex," 
and  that  such  partition  might  be  made  accordingly. 

By  a  decree  of  the  then  Lord  Chancellor  in  the 
said  suit,  dated  the  15th  May  1787,  it  was  ordered 
that  a  partition  should  be  made  of  the  heredita- 
ments and  premises  aforesaid  in  two  equal  parts,  and 
that  a  commission  should  issue  for  that  purpose 
directed  to  certain  commissioners  to  be  therein 
named,  and  that  one  moiety  of  the  said  heredita- 
ments and  premises  should  be  allotted  to  the  pits, 
and  to  the  defts.  incumbrancers  of  the  moiety  of  the 
said  Elizabeth  Perry,  and  that  the  other  moiety 
thereof  should  be  allotted  to  the  defts.  James  Stuart 
Xulk  and  Charlotte  his  wife,  John  Augustus  Tulk 
9D,d  the  said  other  persons  in  remainder,  to  be  held 
and  enjoyed  by  the  said  sereral  parties  respectively 
in  seyeriuty  according  to  their  respectiye  rights  and 
interests  therein. 

A  copy  of  the  said  decree  marked  A  accompanies, 
and  is  to  form  part  of  this  case. 

On  the  15th  Sept.  1787  a  commission  of  partition 
duly  issued  out  of  the  Court  of  Ch.  directed  to 
Charles  Alexander  Craigs  and  certain  other  com- 
missioners therein  named,  who  in  obedience  to  the 
said  decree  returned  the  same,  and  by  their  certifi- 
cate, dated  the  28th  Nor.  1788,  certified  that 
they  had  proceeded  to  make  a  fair  partition 
of  the  said  hereditaments  and  premises  and  had  set 
apart  and  dirided  the  same  into  two  lots,  moieties, 
or  equal  parts^  one  of  such  lots  including  part 
of  the  houses  m  the  square,  and  the  other  of  the 
said  two  lots,  moieties,  or  equal  parts,  (the  re- 
mainder, together  with  the  garden  of  the  square, 
and  that  they  had  allotted  and  apportioned  as  and 
for  the  share  of  the  said  pits.,  and  the  defts.  incum- 
brancers of  the  moiety  of  the  said  Elizabeth  Perry 
to  be  held  in  severalty,  according  to  their  respective 
rights  and  interests  therein,  the  former  of  the  said 
pieces  of  ground ;  and  had  allotted  and  apportioned 
as  and  for  the  share  of  the  said  defts.,  James 
Stuart  Tulk  and  Charlotte  his  wife,  John  Augustus 
Tulk  and  the  said  other  persons  in  remainder,  to  be 
held  in  severalty  according  to  the  respective  rights 
and  interests  therein,  the  other  of  the  said  pieces 
of  ground,  and  also  another  piece  of  ground 
called  Leicester-square,  is  the  same  was  then 
inclosed  with  iron  railings,  and  kept  and  used  as  a 
garden  or  pleasure-ground.  And  the  said  commis- 
sioners further  appointed  that  the  persons  to  whom 
the  latter  of  the  said  pieces  of  ground  were  allotted 
should  pay  to  the  persons  to  whom  the  other  of  the 
said  pieces  of  ground  were  allotted  the  sum  of  300/. 
for  equality  of  partition.  And,  lastly,  that  the 
lessees  of  the  several  messuages  or  tenements,  shop?, 
and  hereditaments  comprised  in  the  former  of  the 
aforesaid  pieces  or  divisions,  and  fronting  towards 
the  said  square,  garden,  or  ground  called  Leicester- 
square,  should  remain  contributory  and  pi^  to  the 
proprietors  of  the  second  of  the  said  two  lots  or 
moieties  the  several  rents  or  sums  of  money  then 
by  them  severally  paid  for  the  square  tax,  or 
square  rent,  for  and  during  the  continuance  of  the 
terms  then  in  being  in  their  several  leases,  towards 
keeping  up  the  said  square  or  garden;  and  that 
the  owners  and  proprietors  of  the  said  second  of 


the  said  two  lots  should  for  ever  afterwards  at  th^ 
own  sole  and  proper  costs  and  charges,  keep  and 
maintain  the  said  square,  garden,  or  pleasnre- 
ground,  and  the  railings  round  the  same,  m  suf- 
ficient and  prop^  repair  as  a  square,  garden,  or 
pleasure-ground,  in  like  manner  as  the  same  then 
was. 

By  a  decree  on  further  directions  made  in  the  said 
cause,  on  the  28tfa  Jan.  1789  it  was  (amongst  otiier 
things)  ordered  that  the  estates  in  question  in  tiie 
s&id  cause  should  respectively  be  held  in  severalty 
as  allotted  by  the  said  certificate  of  partition,  and 
that  the  parties  should  execute  mutual  oonveyaiioes 
to  each  other  of  their  respective  allotments. 

The  partition  directed  to  be  made  by  the  said 
decree  was  carried  into  effect  by  indentarsa  of  lease 
and  release  dated  respectively  the  4th  and  5th 
March  1791,  by  virtue  of  whidi  the  hereditaments 
and  premises,  including  the  said  piece  of  garden 
ground,  decreed  to  be  conveyed  lo  the  said  James 
Stuart  Tulk  and  Charlotte  his  wife,  the  said  John 
Augustus  Tulk,  and  the  said  other  persons  in 
remainder,  as  their  share  of  the  estates  in  question 
in  the  said  cause  (all  which  said  hereditaments  and 
premises  are  hereinafter,  for  the  sake  of  brevi^, 
referred  to  as  the  '*Tulk's  moiety*'  of  the  said 
estates),  and  also  the  several  hereditaments  and 
premises  so  decreed  to  be  conveyed  to  the  said 
Henry  Streatfield.  Paul  George  Elers,  and  the  said 
incumbrancers  of  the  moiety  then  late  of  the  said 
Elizabeth  Perry,  as  their  share  of  the  estates  in 
question  in  the  said  cause  (which  said  last-mentioned 
hereditamente  and  premises  are  hereinafter  refetred 
to  as  the  ^  Perry's  moiety  "  of  the  said  estates)  were 
duly  conveyed  to  the  respective  parties  accordingly. 

Before  and  at  the  time  of  the  filing  of  the  afore- 
said bill  for  partition,  the  greater  part,  if  not  all, 
of  the  aforesaid  leases,  which  had  been  granted  by 
the  said  Dame  Mary  Sherard  and  Elizabeth  Perry, 
were  in  existence  and,  oontinued  to  exist  till  long 
after  the  completion  ojf  the  said  partition,  the  last 
of  such  leases  having  expired  in  1847.  Several  of 
such  leases  contained  covenants  on  the  part  of  the 
respective  lessees  to  pay  (in  addition  to  the  annual 
rent  thereby  reserved)  small  yeariy  sums  or  rents 
towards  the  expenses  of  keeping  up  and  repairing 
the  garden  in  the  middle  of  the  square^  and  « 
lighting  and  watering  the  streeets  lying  in  the 
nefghboorhood.  The  said  leases  also  contained 
covenanta  on  the  part  of  the  said  Lady  Maiy 
Sherard  and  Elizabeth  Percy  to  apply  the  said 
square  rente  to  the  purposes  aforesaid. 

At  the  time  of  the  filing  of  the  said  bill  for  par- 
tition there  were  and  stiHl  are  houses  en  the  nordi 
ude  of  the  said  incloeore  or  square.  These  faooaes 
have  nerer  belonged  to  any  member  of  the  Tnlk 
family,  and  the  present  owners  of  them  claim  a 
right  to  have  the  said  sqoare  resetred  as  an  open 
and  omamental  grornid. 

The  said  James  Stuart  Tulk,  the  son,  died  with- 
out issue  male  in  1791,  and  on  his  death  the  mid 
John  Augustas  Tulk,  the  father  of  Mie  present  lit^ 
became  entitled  as  tenant  for  life  to  the  said  piece 
of  ground  ddied  Leicester>sqnare,  and  the  said  other 
lands  and  hereditamente  conveyed  therewith  by  the 
said  indenture  of  the  5th  March  1791,  with  remainder 
to  his  eldest  son  Charles  Augustus  Tulk  as  tenant  in 
tail  male. 

By  an  indenture  dated  25th  Oct*  1807,  and  dnly 
enrolled  in  Chanceiy,  after  redting  that  the  said 
John  Augustus  Tulk  and  the  said  Charles  Aoguatos 
Talk,  his  eldest  son,  had  entered  into  an  arranga^ 
mcnt  for  a  recovery  and  resetttement  of  the  said 
Ust-mentiened  hereditamente  and  premises,  the  same 
were  convi^ed  to  a  tenant  to  the  prSKape  for  the 
purpose  of  suffering  such  recovn^  wfaieh  it  was- 
thereby  declared  should  enure  to  the  uses  therein 
menticMied,  that  is  to  say,  as  to  the  heroditamente 
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•pectfied  in  the  fint  schedule  thereto  (including  the 
beraditaments  situate  on  the  east  and  partly  south 
«ide  of  the  said  square,  and  also  the  said  square 
l^ardea),  to  uses  to  confirm  certain  leases,  and  sub- 
ject thereto  to  the  use  of  the  said  Charles  Augustus 
Tulk,  his  heirs  and  assigns  for  ever,  and  as  to  the 
hereditaments  comprised  in  the  second  schedule 
thereto  Tincluding  the  hereditaments  situate  on  the 
west  and  partly  south  side  of  the  said  square),  to 
naea  to  confirm  certain  leases,  and  subject  thereto 
to  the  use  of  the  said  John  Augustus  Tidk,  his  heirs 
■and  assigns,  and  by  the  said  indenture  the  said 
Charles  Augustus  Tulk  covenanted  for  himself,  his 
heirs,  executors,  and  administrators  with  the  said 
^ohn  Augustus  Tulk,  his  heirs,  executors,  adminis- 
trators, and  assigns,  that  he  the  said  Charles 
Augustus  Tulk,  his  heirs  and  assigns,  would  from 
time  to  time,  and  at  all  times  thereafter,  keep  the 
aaid  piece  of  ground  in  Leicester-square,  then  used 
as  a  garden  (^ing  part  of  the  hereditaments  limited 
to  the  use  of  the  said  Charles  Augustus  Tulk,  his 
heirs  and  assigns),  in  its  then  present  form,  and  in 
an  open  state,  and  uncovered  by  any  buildings  upon 
the  aame^  and  would  keep  the  said  piece  of  ground 
then  used  as  a  garden  in  neat  and  ornamental 
Older. 

A  common  recovery  of  the  said  hereditaments 
and  premises  as  of  Michaelmas  Term,  48  Geo.  3, 
was  duly  suffered,  in  pursuance  of  the  said  indenture 
<if  the  25th  Oct.  1807. 

At  the  time  of  the  execution  of  the  said  last- 
mentioned  indenture,  aU  Uie  leases  of  the  houses 
flituate  on  the  Perry's  moiety  of  the  said  estates  in 
which  small  yearly  rents  or  sums  had  been  reserved 
for  the  purpose  of  keeping  up  the  said  square  garden 
had  expired.  Certain  of  the  leases,  however,  of  the 
tionses  situate  on  the  other  or  Tulk's  moiety  of  the 
«aid  estates  were  then  in  existence,  and  continued 
to  exist  till  a  much  later  period. 

By  an  indenture  of  release  of  the  15th  July  1808, 
foonded  on  a  previous  lease  for  a  year,  ana  made 
hetween  the  said  Charles  Augustus  Tulk  of  the  one 
part»  and  Charles  Elms  of  the  other  part,  the  said 
'Charles  Augustus  Tulk,  in  consideration  ot2iOL  paid 
to  him  by  the  said  Charles  Elms,  conveyed  the  said 
pieoe  of  ground  or  square  garden  or  pleasure  ground 
in  Leicester-square,  with  the  equestrian  statue  then 
-standing  in  the  centre  thereof,  and  the  iron  railing 
and  stonework  round  the  said  garden  to  the  said 
-Charles  Elms,  his  heirs  and  assigns  for  ever,  and  by 
the  said  indenture  the  said  Charles  Elms,  for  him- 
self, bis  heirs,  executors,  administrators,  and  assigns, 
entered  into  a  covenant  with  the  said  Charles 
Augustus  Tulk,  his  heirs,  executors,  and  adminis- 
trators, in  the  words  following,  that  is  to  say : 

That  he  the  said  Charles  Elina,  his  hein  and  ■•■tgnii,  shall 
and  will  from  Ume  to  time,  and  at  all  times  hereafter,  at  hla 
and  their  own  proper  costs  and  oharges,  keep  and  maintain 
tlie  said  piece  or  parcel  of  ground  and  square  garden,  and  the 
lion  railing  roimd  the  same  in  its  present  form,  and  in  sofll- 
oient  and  proper  repair  as  a  square  garden  and  pleasare 
gromid  in  an  open  state,  uncovered  with  any  buildlnga,  and 
m  neat  and  ornamental  order,  and  shall  not  nor  wul  take 
down  nor  permit  or  suffer  to  be  taken  down  or  defaced  at  any 


tlms  or  times  hereafter,  the  equestrian  atatoe  now  standing  or 

lald  aqi 
win  continue  and  keep  the  same  in  ite  present  situation  aa  it 


being  In  the  centre  of  the  nald  square  garden,  but  shall  and 


BOW  Is,  and  also  tiiat  it  shall  and  may  be  lawful  to  and  for  the 
fadiaUtants  of  Lelcester-sqaare  aforesaid,  tenants  of  the  said 
-Oharles  Augustus  Tulk  and  John  Augustus  Tulk,  his  father, 
tbslr  heirs  and  assigns,  as  well  as  the  said  Oharles  Augustus 
Iteft  and  John  Augustus  Tulk,  their  heirs  and  assigns,  on  pay- 
flMBt  of  a  reasonable  rent  for  the  same,  to  have  keys  (at  tneir 
own  expense),  and  the  prlvileffe  of  admission  therewith 
annually  at  any  time  or  thnes  mto  tbs  square  garden  and 
pleasure  ground. 

The  said  <%arle8  Elms  died  in  the  year  1822, 
having  by  his  will  devised  the  said  piece  of  ground 
or  square  garden  to  one  Harriet  Filewood  h^  hehs 
and  assigns  for  ever. 

The  said  Harriet  Filewood  died  in  or  about  tiie 
month  of  May  18d4,  having  by  her  will  devised  the 


said  piece  of  ground  or  square  garden  to  one  Bobert 
Barron  his  heirs  and  assigns. 

By  indentures  of  lease  and  rriease  dated  the  27th 
and  28th  June  1834,  the  said  Eobert  Barron  in  con- 
sideration of  400/.,  conveyed  the  said  piece  of  ground 
or  square  garden  unto  John  Inderwick  his  heirs  and 
assigns;  and  by  the  said  indenture  of  release  the 
said  John  Inderwick,  for  hioisdf,  his  heirs, 
executors,  administrators,  and  assigns  covenanted 
with  the  said  Bobert  Barron,  his  heirs,  exeentoiw, 
and  administrators  that  he,  the  said  John  Inderwidi^ 
his  heirs,  executors,  administrators  or  assigns  would 
at  all  times  observe,  perfonn,  and  keep  all  and 
singular  the  covenants,  conditions,  and  agreements 
contained  in  the  said  indenture  of  release  of  the  15th 
July  1808,  and  which  thenceforth  ought  to  be 
observed,  and  would  at  all  times  keep  harmless  and 
indemnified  the  said  Bobert  Barron,  his  heirs, 
executors,  and  administrators  and  his  and  thsit 
lands  and  tenements,  goods  and  chattels,  and  also 
the  real  and  personal  representatives  of  the  said 
Charles  Elms  and  their  lands  and  tenements,  goods 
and  chattels,  from  the  performanoe  of  the  said 
covenants. 

In  the  year  1889,  the  sud  piece  of  ground  or 
square  garden  was  offered  for  sale  by  pobhc  aoctioa 
by  the  said  John  Inderwick,  and  on  tne  occasion  ai 
such  sale,  a  contract  for  the  pordiase  of  the  fee 
simple  thereof  was  entered  into  by  Hyam  Hyams 
for  460/.  10s.,  the  benefit  of  which  contract  was 
afterwards  duly  assigned  to  Edward  Moxhay  his 
heirs  and  assigns.  On  the  oecaston  of  the  said 
purchase,  the  said  John  Inderwick  required  the 
said  Edward  Moxhay  to  enter  into  a  covenant  for 
maintaining  the  square  similar  to  tiie  covenant 
entered  into  by  the  said  John  Inderwick  in  the  said 
indenture  of  the  28th  June  1884,  which  Moxhay 
refused  to  do,  Inderwick  thereapon  declined  to  ooai- 
plete  the  said  contract  for  ssle. 

The  said  Edward  Moxhay  thereupon  institated  a 
suit  in  the  said  Court  of  Cta.  agsinst  the  said  John 
Inderwick  to  compel  specific  performanoe  of  the 
said  contract,  and  a  deoee  was  made  in  the  said 
cause  refening  it  to  one  of  the  masters  of  the  court 
to  approve  of  a  proper  conveyance,  and  on  the 
hearing  of  the  said  cause  on  further  directions,  and' 
on  exceptions  to  the  masten'  report  on  the  21s^ 
Dec  1847,  an  order  was  made  by  the  then  Y.  C,  Sir 
James  Lewis  Knight  Brnce^  dedaring  that  the  pit., 
Edward  Moxhay,  was  not  entitled  to  a  oonveyanoe 
from  the  deft.,  John  Inderwick,  unless  on  the  tenna 
of    giving   and    providing  for  him  a   sufficient 
indemnity  against  any  breach  or  breaches  by,  or  on 
the  part  of  the  said  Edward  Moxhay  liis  heirs, 
appointees,  or  assigns  of  the  covenant  or  covenants 
relating  to  the  property  contained  in  the  said  inden* 
ture  of  release  of  the  28th  June  1884,  on  the  part  of 
tne  said  John  Inderwick  with    the  said   Bobert 
Barron,  and  declaring  that  a  covenant  or  covenants 
on  the  part  of  the  pit,  Edward  Moxhay  his  heirs, 
appointees,  executors,  administrators,  and  assigns 
with  the  said  John  Inderwick  his  heirs,  executors, 
and  administretors    to  the    same   effect   mutatU 
mtUandU  as  the  covenant  or  covenants  witii  the  said 
Bobert  Barron  on  the  part  of  the  said  John  Inder- 
wick,   ought    to   be    oonsidered   as   a   sufficient 
indemnity  for  the  aforesaid  purpose  if  contained  in 
the  conveyance  from  the  said  John  Inderwick  to 
the  pit,  Edward  Moxhay. 

The  said  Bobert  Bamm,  by  his  will,  dated  the> 
28th  June  1834,  devised  all  his  real  and  personal ' 
estate  to  one  Harriet  Gibson  and  appointed  her  sole 
executrix.     The  said   Haoriet  GKbson  afterward 
married  one  John  Qisbgr. 

By  an  indenton  dated  the  2nd  Mareh  1848,  and 
made  between  Ihe  said  John  G&siiy  and  Harriet  Ids 
wife  of  the  first  part,  the  said  Edward  Moxhmr  of  the 
second  part,  and  the  said  John  Inderwick  of  the  third 
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part  (and  which  indenture  wa«  doly  acknowledged 
by  the  aaid  Harriet  Oisby),  the  eaid  John  Gisby 
and  Harriet  his  wife,  in  consideration  of  120/.  paid 
by  the  said  Edward  Moxhay,  and  of  his  bond  of 
indemnity  to  the  said  John  Gisby  and  Harriet  his 
wife,  in  a  penalty  of  10002.,  at  the  request  of  the 
said  Edward  Moxhay,  released  the  said  John 
Inderwick  from  the  covenant  contained  in  the 
said  indenture  of  release  of  the  28th  June  1884, 
whereby  he  had  covenanted  with  the  said .  Robert 
Barron,  his  heirs,  executors,  administrators,  and 
assigns,  that  he  the  said  John  Inderwick,  his  heirs, 
executors,  administrators,  or  assigns,  would  perform 
tlie  covenants  contained  in  the  said  indenture  of  the 
15th  July  1806. 

The  said  John  Inderwick,  afterwards  in  con- 
sideration of  861  iL  45.  conveyed  the  said  piece  of 
ground  or  square  garden  wiuiout  any  covenant  on 
she  part  of  the  said  Edward  Moxhay  to  the  same 
effect  naaattB  mutandis^  as  the  covenant  or  covenants 
contained  in  the  said  indenture  of  release  of  the 
28th  June  1884,  on  the  part  of  the  said  John 
Inderwick  with  the  said  Robert  Barron. 

In  the  year  1848,  the  said  Edward  Moxhay  as  was 
alleged,  commenced  peparations  for  building  on  the 
said  piece  of  ground  or  square  garden  in  contra- 
vention of  the  said  covenant  contained  in  the  said 
indenture  of  release  of  the  15th  July  1808.  The 
said  Charles  Augustus  Tnlk,  on  the  25th  Oct.  1848, 
filed  a  bill  in  the  said  Court  of  Ch.  against  the  said 
Edward  Moxhay,  praying  an  injunction  (see  TuOc  v. 
Moxhay,  2  Phil.  Ch.  Rep.  774}  to  restrain  the  deft, 
the  said  Edward  Moxhay,  ^m  cutting  down  the 
trees  and  shrubs  on  the  said  piece  of  ground  or 
square  garden,  and  from  pulling  down  or  removing 
the  iron  railing  round  the  same,  or  any  part  thereof ; 
and  from  setting  up  or  erecting,  or  continuing  on 
the  said  piece  of  ground,  any  house,  shop,  or  other 
buildings,  or  any  scaffolding,  hoarding,  or  board, 
for  the  purpose  of  building,  and  from  taking  down, 
or  permitting,  or  suffering  to  be  taken  down,  or 
defaced  the  said  equestrian  statute  then  standing 
and  being  in  the  centre  of  the  said  square  garden, 
or  from  doing  or  committing,  or  permitting  or 
suffering  to  be  done,  or  committed  any  waste  spoil, 
or  destruction  or  nuisance  in  or  upon  the  said  piece 
of  ground  and  premisoi,  and  from  altraing  the  then 
present  form  of  the  said  piece  of  ground  or  square 
garden,  or  the  iron  railings  round  the  same. 

Shortly  after  the  filing  of  the  said  last-mentioned 
bill,  an  exparu  injunction  was  granted  to  the  effect 
priced  in  the  said  bill. 

The  said  deft,  Edward  Moxhay,  duly  appeared  to 
the  said  bill  and  answered  the  same,  and  in  such 
answer  claimed  a  right  to  remove  the  said  statute, 
railings,  and  trees,  and  to  erect  buildings  on  the 
said  piece  of  ground  or  square  garden. 

In  the  month  of  Dec.  1848,  the  said  Edward 
Moxhay  moved  the  said  Court  of  Ch.  before  the 
Itight  Honourable  Lord  Langdale,  then  the  M.  R., 
to  dissolve  the  said  injunction,  and  on  the  hearing 
of  the  said  motion,  the  M.  R.  made  an  order  re- 
straining the  said  Edward  Moxhay  by  an  injunction 
from  converting  or  using  the  said  square  gurden,  or 
removing  the  iron  railings  in  any  such  manner  as 
might  be  inconsistent  with  the  use  of  it  as  an  open 
garden  and  pleasure-ground. 

The  said  John  Augustus  Tulk,  the  father  of  the 
pit.,  died  on  the  2drd  Jan.  1845,  having  by  his  will 
devised  to  his  widow  Lydia  Tulk,  in  fee-simple,  his 
share  of  the  hereditaments  and  premises  conveyed 
to  him  under  and  by  virtue  of  the  said  indenture  of 
lesettlement  of  the  25th  Oct  1807. 

The  said  Charles  Augustus  Tnlk  died  on  the  16th 
Jan.  1849,  having  by  his  will  devised  certain  heredi- 
taments and  premises,  comprising  (tii<er  aXd)  certain 
houses  in  Leioester-square,  facing  the  said  i^eoe  of 
ground  or  square  garden  oomve^d  to  him  under 


and  by  virtue  of  the  said  last-mentioned  indenture 
unto  and  to  the  use  of  George  Appleyard  and  James- 
Meredyth,  thdr  heirs  and  assigns,  upon  certain 
trusts  therein  expressed  for  the  benefit  of  Augustus 
Henry  Tulk,  Edward  Hart  Hart,  one  John  Augustus 
Tulk,  and  several  other  persons  of  whom  some  were 
then  under  the  disabilities  of  infancy  or  coverture. 

The  said  George  Appleyard  and  James  Meredytb 
having  di8claim<3  and  renounced  the  estates  devised 
to  them  in  trust,  as  aforesaid,  letters  of  administra- 
tion to  the  estate  and  effects  of  the  said  Charles 
Augustus  Tulk,  with  his  will  annexed,  were  granted 
by  the  Prerogative  Court  of  Canterbury  to  the  said 
Augustus  Henry  Tulk,  his  eldest  son  and  heir-at^ 
law. 

On  the  5th  Feb.  1849  a  suit  was  instituted 
in  the  Court  of  Ch.  by  the  said  Edward  Hart  Hart 
and  others  against  the  said  Augustus  Henry  Tnlk 
and  others  for  currying  the  trusts  of  the  said  will  of 
the  said  Charles  Augustus  Tulk  into  effect. 

The  said  Edward  Moxhay  died  on  the  19th  day  of 
March  1849,  having  by  his  will  devised  the  said 
pnece  of  ground  or  sqnnre  garden  to  his  widow, 
Phcebe  Moxhay,  her  lieim,  and  assigns. 

Previous  to  and  in  the  month  of  February  1851, 
James  Wyld  contracted  with  the  said  Phoebe  Mox- 
hay for  the  absolute  sale  to  him  in  fee  simple  of  the 
said  piece  of  ground  or  square  garden,  for  the  pur- 
pose of  erecting  thereon  a  building  to  contain  a 
large  model  of  the  globe  or  earth.  Such  oontract 
was  afterwards  carried  out  by  two  indentures, 
dated  respectively  the  25th  March  1851  and  the 
15th  April  1851,  under  and  by  virtue  of  which, 
in  consideration  of  8000A,  the  said  piece  of 
ground  or  square  garden  become  vested  in  fee 
simple  in  the  said  James  Wyld. 

The  said  Lydia  Tulk,  Augustus  Henry  Tulk, 
Edwsrd  Hart  Hart,  and  John  Augustus  Tulk,  being 
desirous  of  preventing  the  erection  of  the  said  pro- 
posed building  on  the  said  piece  of  ground  or  square 
garden,  gave  notice  to  the  said  James  Wyld  of  their 
intention  to  prevent  the  same,  and  in  consequence 
Uiereof  negotiations  took  place  between  the  said 
parties  and  the  said  James  Wyld,  which  resulted  in 
the  agreement  next  hereinafter  stated. 

By  articles  of  agreement,  dated  the  11th  Feb. 
1851,  between  the  said  Lydia  Tnlk  of  the  first 
part,  the  said  Augustus  Henry  Tnlk  of  the  second 
part,  the  said  Edward  Hart  Hart  of  the  third  part, 
the  said  John  Augustus  Tnlk  of  the  fourth  part, 
and  the  said  James  Wyld  of  the  fifth  part,  after 
reciting  (amongst  other  things)  that  the  said  James 
Wyld  had  lately  entered  into  an  agreement  with  the 
devisee  and  mortgagees  of  the  said  Edward  Mox- 
hay, deceased,  for  the  absolute  purchase  in  fee 
simple  of  the  said  piece  of  ground  or  square  garden, 
but  that  he  had  not  yet  obtained  a  conveyance,  and 
that  the  said  piece  of  ground  or  square  garden,  and 
the  iron  railings  round  the  same,  were  in  a  very 
ruinous  and  dilapidated  state  and  condition,  and  in 
consequence  thereof  the  said  Lydia  Tulk  haid  given 
notice  requiring  the  same  to  be  repaired  and  rein- 
stated, in  compliance  with  the  covenant  contained 
in  the  snid  indenture  of  the  25th  Oct  1807,  out 
of  the  estate  of  the  said  Charles  Augustus  Tulk, 
but  she  had  agreed  to  forbear  instituting  any  pro- 
ceedings therein  in  the  event  of  such  arrangement 
being  carried  into  effect,  as  therein  mentioned,  and 
that,  with  a  view  to  the  improvement  of  the  state 
and  condition  of  the  said  square,  the  several  parties 
had  agreed  to  enter  into  the  arrangement  therein- 
after contained.    It  was  witnessed  that : 

The  said  Ljdia  Tnlk,  for  herMlf,  her  haira,  ud  sstigns,  and 
the  eaid  Angastns  Henry  Talk,  for  himeelf,  his  hefn,  and 
OMlgna,  and  for  all  penons  Interested  under  the  will  of  the 
said  Obarles  AagoBtna  Talk,  deoeaaed,  agreed  with  tha  said 
James  Wyld  to  grant  him  a  lloenoe  to  set  up  and  ereol,  on  the 
said  piece  of  ground  or  square  garden,  a  globe  or  model  oC  the 
earth,  or  saeh  other  objeeta  of  Interest  uorein  mentioned  ta 
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ba  might  tblnk  fit,  sabieet  to  the  oondltionfl  In  the  eald  artideB 
«xpraned,  end  eleo  lioenoe  to  melntetn  the  aeld  globe  and 
«Uier  erectiooe  for  the  term  of  ten  yesn,  from  the  26th.  April 
1851,  proTided  thet  neither  aach  artiolee  nor  raeh  lioenoe 
«honld  operate  as  a  waiver  of  the  covenants  hi  the  said 
Sndentores  of  the  3Mh  Oct  1807,  and  the  16th  July 
1808,  except  daring  the  said  term  and  six  calendar  months 
after.  And  h  was  thereby  agreed  that  In  the  erent  of  the  said 
James  Wyld  being  permitted  to  enjoy  the  said  premises  daring 
the  said  term  withoot  dlstarbaaoe,  then,  if  the  said  Lydla 
Talk,  her  heirs,  or  assigns  should  be  deslroas  of  parehadng, 
at  may  time  not  exceeding  one  year  after  the  expiration  of  the 
■aid  ten  years,  one  ondiTided  moiety  of  the  said  piece  of 
Croand  or  garden  for  the  price  of  ((OCR,  and  of  sncfa  desire 
aboald  give  six  calendar  months*  notice  at  any  time  during  or 
within  six  calendar  months  after  the  expiration  of  the  said  ten 
Tears,  then,  and  in  such  case  the  said  James  Wyld  would,  at 
«aoh  period  after  the  expiration  of  the  said  ten  years,  not 
«zoeeding  one  year,  as  should  be  fixed  by  snch  notice  and  on 
payment  of  the  said  sum  of  50(NL,  conTcy  and  assure  one  nn- 
dlrided  moiety  of  tiie  said  niece  of  ground  or  garden,  with  the 
•qoestrian  statoe,  iron  railings,  curb  stone,  and  all  improre- 
flsents  which  should,  during  the  said  term,  have  been  set  up 
Ihereon  (except  the  said  erections  and  buildings  which  the 
said  James  wyld  might  have  erected  as  aforesaid,  and  which 
he  was  to  be  at  libertv  to  take  away  if  minded  so  to  do),  to  the 
•aid  Lydia  Tnlk,  her  heirs  or  assigns,  or  as  she  or  they  should 
appoint,  whether  or  not  the  other  moiety  should  have  been 
parchaeed  by  the  said  Augustus  Henry  Talk,  his  heirs  or 
assigns,  or  other  the  trustees  or  trustee  of  the  said  will  of  the 
«aid  Charles  Augustas  Tnlk  as  therehiaftor  mentioned.  And 
the  said  James  Wyld  entered  into  a  similar  covenant  with  the 
•aid  Angnstos  Henry  Tulk  as  to  the  other  moiety,  and  with 
like  covenants  with  other  members  of  the  family  of  the  said 
Charies  Augustus  Tulk,  in  the  event  of  U&e  said  Augustus 
Henry  Tulk  not  purchasing.  And  the  said  James  Wyld 
covenanted  that  he  wonkl,  during  the  term,  keep  U&e  erections 
and  buildings  in  a  neat  and  ornamental  condition,  and  that  if 
he  should  not  erect  the  said  globe  or  other  erections,  or  should 
remove  the  same  before  the  end  of  the  said  term,  then  he 
would  keep  soch  psrt  of  the  said  piece  of  ground  or  sqaare 
gsrden  as  should  not  be  used  for  such  erections  (or  the  whole, 
m»  the  csae  might  be),  Inclosed  with  an  iron  railing  and  stone 
curb  round  the  same  in  sufficient  repair  as  a  garden  and 
pleasare-ground,  in  an  <^Mn  state  and  uncovered  by  buildings, 
and  would  so  restore  the  same  after  the  expiration  of  the  said 
term.  And  the  said  parties  entered  into  me  usual  covenants 
for  quiet  enjoyment^  against  claims  under  them,  provided  that 
If  the  sanction  of  the  Ooart  of  Ohanoery  should  not  be  obtained 
tberetOi  the  said  agreement  should  be  void. 

On  the  3l8t  March  1851  the  approbation  of  the 
Court  of  Chancery  to  the  agreement  contained  in 
the  said  articles  of  the  11th  Feb.  1851  was  obtained. 

The  owners  of  the  houses  on  the  north  side 
of  the  square  were  no  parties  to,  nor  did  they 
consent  to  the  said  agreement  of  11th  Feb.  1851, 
or  to  the  said  James  Wyld  erecting  the  said 
Iniildings  on  the  said  square  garden:  considerable 
negotiations  took  place  between  Mr.  Henry  Webb, 
the  Tulks,  and  Wyld,  but  no  agreement  was  come 
to  between  them. 

In  pursuance  of  the  licence  contained  in  the 
•aid  articles  uf  agreement  of  the  11th  Feb.  1851, 
the  said  James  Wyld  erected  upon  part  of  the 
8aid  piece  of  ground  or  square  garden  in  Leicester- 
square,  a  building  containing  a  large  model  of 
the  earth  or  globe,  and  opened  the  same  and  kept 
the  same  open  for  public  exhibition  during  the 
whole  of  the  said  period  of  ten  years  from  the 
said  25th  April  1851,  and  during  all  such  period 
enjoyed  the  licence  granted  to  him  by  the  said 
articles  of  the  11th  Feb.  1851  without  any  let, 
suit,  hindrance,  or  disturbance  of  anv  person  what- 
socTer,  but  without  the  consent  of  the  said  owners 
of  the  said  houses  on  the  north  side  of  the  said 
square.  Until  shortly  before  the  said  James  Wyld 
took  possession  of  the  said  square  as  aforesaid, 
the  garden  had  been  constantly  used  as  a  promenade 
and  place  of  recreation  by  such  of  the  inhabitants 
of  the  said  square  and  their  families  as  chose  to 
apply  to  the  owners  for  the  time  being  of  the 
enclosure  or  square  garden  for  keys,  and  to  pay 
a  guinea  or  a  guinea-and-a-half  per  annum,  and 
if  restored  to  its  former  state,  is  still  capable  of 
being  so  used. 

The  said  Lydia  Tulk  died  on  the  9th  June  1851, 
having  by  her  will,  dated  the  25th  Sept.  1850, 
devised  the  said  hereditaments  and  premises  derised 
to  her  by  the  said  will  of  her  late  husband,  John 


Augustus  Tulk,  unto  and  amongst  her  son  (the 
present  pit.),  his  two  brothers  and  sister  in  fee. 

The  said  term  of  ten  years  mentioned  in  the 
said' articles  of  agreement  of  the  11th  Feb.  1851, 
expired  on  the  25th  April  1861,  and  after  tiie 
expiration  of  the  said  term,  the  said  James  Wyld 
sold  and  disposed  of  the  said  model  of  the  globe 
or  earth,  and  subsequently  removed  the  said 
building  and  other  erections  set  up  by  him  as 
aforesaid,  from  the  said  piece  of  ground  or  square 
garden,  and  left  the  said  piece  of  ground  or  square 
garden  without  any  building  or  other  erection 
standing  thereon,  save  the  said  equestrian  statue. 

During  the  whole  of  the  period  that  the  building, 
containing  the  said  model  continued  so  erect^ 
on  the  said  piece  of  ground  or  square  garden, 
the  said  James  Wyld  had,  in  point  of  fact,  the 
exclusive  possession  and  control  of  the  said  garden. 

During  the  whole  of  the  said  last-mentioned 
period  the  said  James  Wyld  was  duly  rated  in 
respect  of  his  occupation  of  the  said  building  and 
premises,  to  the  poor  and  other  rates  made  for 
the  pjarish  of  SL  Martin-in-the-fields,  in  which 
the  said  piece  of  ground  or  square  garden  is  situate. 

The  pit,  John  Augustus  Talk,  as  heir-at-law  and 
devisee  of  the  said  Lydia  Tulk,  by  a  notice  served 
on  the  said  James  Wyld,  on  the  26th  Jan.  1854,  duly 
exercised  his  option  of  purchasing  the  said  undi- 
vided moiety  of  the  said  piece  of  ground  or  square 
garden,  and  accordingly  by  an  indenture  dated  the 
11th  Oct.  1861,  and  made  between  the  said  James 
Wyld  of  the  first  part,  the  pit.  of  the  second  part, 
and  Sigismund  Stolterforth  of  the  third  part,  the 
said  James  Wyld,  in  consideration  of  the  sum  of 
&O0Lj  conveyed  the  said  undivided  moiety  to  such 
uses  as  thereby  to  vest  the  same  in  fee  simple  in  the 
said  plaintiff. 

Since  the  execution  of  such  last-mentioned  inden- 
ture the  property  of  and  in  the  said  piece  of  ground 
or  square  gwden  has  continued  to  be  and  is  vested 
in  the  plaintiff,  and  the  said  James  Wyld  in  equal 
undivided  moieties  as  tenants  in  common  in  lee. 

In  the  month  of  Jan.  1865  the  defts.,  the  Metro- 
politan  Board  of  Works,  acting  in  pursuance  of  the 
Act  hereinbefore  referred  to,  and  alleging  that  the 
said  square  or  garden  in  Leicester-square  was  in  a 
dilapidated  and  neglected  state  (which  for  the  pur- 
poses of  the  present  case  is  admitted  to  have  been 
the  fact),  caused  a  notice,  of  which  the  following  is 
a  copy,  to  be  set  up  in  the  said  square  or  garden : 

PcBuc  Qardbmb  pROTEcnos  Act  1868. 
The  Metropolitan  Board  of  Works  acting  in  the  ezeentlon  of 
the  Act  of  Parliament,  26  Vict  a  18  (1868),  intituled,  •*  An  Act 
for  the  Protection  of  certain  Gardens  or  Ornamental  Grounds 
in  Cities  and  Boroughs,**  herehy  give  notice  that  the  enclosed 
garden  or  ornamental  ground  in  Leicester-square,  in  the 
parishes  of  St  Martin's-ra-the-flelds  and  8t  Anne,  8oho,  in 
the  county  of  Middlesex,  has  been  taken  charge  of  by  them 
under  the  first  secti<Hi  of  the  said  Aet  And  notice  is  further 
given  that  the  said  board  will  proceed  further  to  act  apon  the 
first  section  of  the  said  Act,  of  which  section  a  copy  is  here- 
unto annexed,  and  they  will  take  into  their  consideration  such 
communications  as  may  be  made  to  them  in  reference  to  the 
premises. 

On  the  other  hand  the  pit.,  contending  that 
whether  the  said  square  or  guden  was  in  a  dilapi- 
dated or  neglected  state  or  not,  the  defts.,  under  the 
circumstances  above  set  forth,  were  not  authorised 
or  empowered  by  the  said  Act  to  take  possession  of 
or  interfere  with  the  said  square  or  garden  after 
having  dulv  served  the  defts.  with  a  notice  of  action 
commenced  the  present  action  of  trespass  in  the 
month  of  April  1865. 

The  question  for  the  opinion  of  the  court  was 
whether,  under  the  circumstances  above  stated,  the 
pit.  was  entitled  to  maintain  the  present  action.  If 
the  court  should  be  of  opinion  m  the  i^rmative, 
the  verdict  was  to  be  entered  for  the  pit.,  with  40«. 
damages  and  costs  of  suit.  If  the  court  should  be 
of  opinion  in  the  negative,  the  verdict  was  to  be 
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entered  for  the  defendants  upon  such  of  the  said 
pleas  as  the  court  should  direct. 

The  Attorney- General  ^Sir  J.  Karslake),  (with  him 
Garthf  Q.  C,  and  Pinder)  for  the  pit. — The  case  does 
not  come  within  sect.  I  of  the  Act,  under  which  the 
board  have  given  the  notice,  and  therefore  they 
acted  without  jurisdiction,  and  the  notice  is  in- 
Talid.  There  is  great  difficulty  in  the  construction 
of  the  Act ;  but  though  it  may  be  uncertain  what 
cases  it  may  apply  to,  it  is  submitted  that  at  ail 
events  it  docs  not  apply  to  a  case  like  the  present, 
in  which  it  does  not  appear  that  there  is  any  cove- 
nant, or  legal  or  equitable  right  or  obligation  of 
which  any  person  is  in  a  position  to  claim  the 
benefit.  The  case  cannot  be  brought  within  the 
enactment,  unless  there  is  something  to  show  that 
the  ground  has  been  irrevocably  set  apart  to  the  use 
or  enjoyment  of  the  public ;  but  this  does  not 
appear ;  and  the  contrary  rather  appears,  viz.,  that 
there  never  was  any  use  or  enjoyment  by  the  in- 
habitants, except  under  the  revocable  permission  of 
the  owners  in  fee.  The  pit.  is  absolute  owner  in 
fee  of  an  undivided  moiety  in  the  garden;  and 
there  is  nothing  in  the  enactment  to  deprive  him 
of  any  right  of  property ;  and,  on  the  contrary,  the 
effect  of  the  proviso  at  the  end  of  the  enactment 
is  to  preserve  and  protect  any  such  right.  That 
right  of  property  cannot  be  interfered  with  under 
the  Act  except  by  virtue  of  an  irrevocable  setting 
apart  to  the  use  or  enjoyment  of  the  public,  which 
does  not  appear. 

MtRUh,  Q.C.  (with  him  Ouxrlea  HaO,  (of  the 
Equity  Bar)  and  Raymond)  for  the  board. — The 
case  is  within  sect.  1;  therefore  the  board  had 
jurisdiction,  and  the  notice  is  valid.  No  doubt  there 
is  a  difficulty  in  the  construction  of  the  Act ;  but 
it  is  conceived  that,  so  far  as  is  material  for  this 
case,  it  is  sufilciently  clear  to  show  that  the  case 
comes  within  the  enactment.  It  is  not  necessary 
to  show  any  covenant  or  legal  obligation,  for  equity 
will  enforce  obligations  arising  from  agreement,  or 
from  representations,  on  whid^  others  have  acted ; 
and,  after  all,  even  supposing  a  legal  covenant,  the 
only  effectual  remedy  would  be  in  eqoity.  The 
decree  of  partition  expressly  declared  that  the 
ground  should  be  kept  for  ever  as  an  open  or  orna- 
mental ground ;  and  that  binds  the  land  in  perpe- 
tuity. That  being  so,  the  land  was  virtually  set 
apart  for  the  use  or  enjoyment  of  the  inhabitants, 
and  irrevocably  set  apart : 

TM  Y.  Moxktm,  2  Phil.  Bep.  778; 

Cole  V.  8imt,  28  L.  J.  87,  Ch. ; 

Western  v.  JitDermott,    L.  Eep,  2  Ch.  App.  72; 
15L.  T.  Rep.  N.  S.  641; 

PigoU  V.  Stratton,  29  L.  J.  1,  Oh. ; 
The  mischief  of  the  Act  waa,  that  there  were  vacant 
spaces  of  land  intended  to  be  set  apart  for  the  use  of 
inhabitants,  but  as  to  which  there  might  be  legal 
difficulties  in  the  way  of  a  legal  dedication  to  the 
public,  and  which  might  be  in  a  neglected  st4te. 
To  meet  such  cases  the  Act  was  passed ;  and, 
as  it  was  intended  to  meet  cases  in  which 
there  was  a  defect  of  strictly  legal  right  or 
title  in  the  inhabitants,  the  absence  of  such  legal 
right  or  title  is  no  objection  to  the  jurisdiction. 

The  Attorney^  General  (Sir  J.  Karslake)  in  ret^y. — 
It  does  not  appear  that  at  the  time  the  notice  was 
g^ren,  and  the  board  undertook  to  act,  there  was 
any  obligation,  legal  or  equitable,  on  the  inhabitants, 
to  keep  the  ground  for  their  use  or  enjoyment.  As 
to  the  decree  of  parti tion«  it  only  applied,  or  could 
be  enforced,  as  between  the  two  co-owners  in  fee, 
or  their  legal  privies  in  estate.  So  as  regards  any 
subsequent  partition  or  condition,  or  covenant 
between  the  co-owners,  such  obligations  only  applied 
as  between  the  co-owners  in  fee^  and  those  who 


might  represent  them.  And  as  the  co-owner  alone 
could  enforce  the  obligation,  so  the  co-owner  might 
release  it ;  and  so  also  in  equity  the  right  to  enforce 
it  might  be  lost  by  laches  or  waiver.  Now,  it  does 
not  appear  that  there  was  ever  any  attempt  on  the 
part  of  the  co-owner  or  her  representative  to  enforce 
the  supposed  obligation,  and  there  has  been  for  ten 
years— during  Wyld's  occupancy — an  entire  waiver 
of  it.  After  this  a  court  of  equity  would  not  have 
enforced  it  even  at  the  suit  of  the  owner  in  fee  of 
the  other  portion  of  the  property.  And  what  obli- 
gation was  there  to  the  inhabitants  ?  There  does 
not  appear  to  have  been  any  covenant  or  representa- 
tion on  the  part  of  the  owner  in  fee  to  the  lessees  or 
inhabitants,  and  therefore  there  is  nothing  to  shov 
that  the  ground  was  set  apart  irrevocably  to  the 
use  of  tiie  inhabitants. 
He  was  then  stopped. 

CocKBunir,  C.  J.— We  are  quite  satisfied,  and  are 
clearly  of  opinion  that  the  enactment  does  not  Kpplj 
to  such  a  case  as  the  present  Two  things  are  neces- 
sary to  give  the  board  jurisdiction  or  authority 
under  the  Ist  section  of  the  Act.  There  must  have 
been  a  setting  apart  of  the  land  for  the  use  and 
enjoyment  of  the  inhabitants;  and  that  most  he 
irrevocable,  t.  6.,  it  must  be  done  without  any  power 
remaining  in  Uie  person  so  setting  it  apart  to  revoke 
his  act,  or  grant,  or  dedication.  Now,  there  is  no 
evidence  before  us  of  any  such  setting  apart  for  the 
use  or  enjoyment  of  the  inhabitants,  or  any  such 
use  or  enjoyment,  prior  to  the  proceedings  in 
Chancery  for  a  partition  between  the  two  co- 
parceners. By  that  partition,  as  the  piece  of  open 
ground  constituting  the  square  garden  was  to  be 
given  to  one  of  them  in  fee,  it  was  made  aconditioik 
that  the  party  to  whom  it  was  to  be  allotted  should 
keep  it  in  its  then  state  and  condition  as  an  orna- 
mental garden  ;  and  it  is  easy  to  understand  the 
principle  on  which  that  proceeded,  for  no  one  can 
doubt  that  it  would  be  eminently  advantageous  to 
the  owner  of  the  houses  built  round  the  sQUAre^  and 
would  tend  to  eidiance  their  value.  Therefore, 
when  one  co-parcener  was  to  have  a  certain  number 
of  the  houses,  the  condition  was  imposed  upon  the 
other  that  Uie  open  space  of  ground  allotted  to  him 
should  be  kept  as  open  or  ornamental  ground.  But 
it  is  dear  that  no  one  but  the  co-parcener  (Mrs. 
Ferry),  or  persons  claiming  under  her,  acquired 
thereby  any  right,  even  in  equity  (certainly  none  in 
law),  to  enforce  that  part  of  the  decree  of  partition, 
and  that  no  one  else  acquired  any  such  right 
And,  even  supposing  that  the  co-parcener,  in 
securing  that  provision  in  the  decree,  intended  that 
it  should  enure  to  the  benefit  of  all  the  inhabitants, 
so  as  to  give  them  any  right  to  treat  this  as  a  piece 
of  ground  set  apart  for  their  use  or  enjoyment^ 
then  arises  the  further  question  whether  the  setting 
apart  was  irrevocable.  Now  it  is  clear,  and  is  not 
disputed,  that  the  right  to  enforce  this  part  of  the 
decree  was  vested  in  the  co-parcener;  that  ^e  could 
release  it,  and  that  therefore  she,  by  her  act  in 
obtaining  the  decree,  could  not  be  said  to  have  set 
apart,  or  caused  to  be  set  apart,  this  piece  of  ground 
irrevocably  for  the  use  of  the  inhabitants.  For  at 
any  moment  she  could  have  released  her  right  under 
the  decree,  and  thus  could  have  revoked  her  act 
Then  we  find  that  by  a  subsequent  conveyance  be- 
tween the  representative  of  the  co-parcener,  for 
whose  benefit  this  provision  was  made,  and  his  son,, 
who  had  the  estate  in  remainder,  they  agreed  to 
divide  the  property,  and  then,  as  part  of  the  terms 
of  the  division  of  the  estate,  it  was  agreed  between 
them  that  the  piece  of  ground  in  question  should  go 
to  C.  A.  Tulk,  he  taking  upon  himself  a  covenant 
that  it  should  be  kept  as  a  piece  of  open  or  orna- 
mental ground,  on  uie  same  condition  as  befon*. 
Here  again  the  object  is  manifest    The  property 
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stUToitiiding  the  square  became  dirided,  and  it  was 
important  that  the  whole  of  it  should  still,  with  a 
Tiew  to  enhance  its  vaiue,  have  the  benefit  of  the 
open  space  of  ornamental  ground.  And  therefore 
the  father,  while  the  son  takes  the  piece  <k  open 
ground,  takes  a  corenant  from  him  that  it  should 
•till  be  kept  as  an  open  or  ornamental  ground  for  the 
benefit  of  the  surrounding  property.  But  here  again 
eren  assuming  that  this  was  intended  for  the  benefit 
of  the  inhabitants  (although  neither  the  decree  of 
partition,  nor  the  corenant  before  the  dirision  of 
the  estate  had  anything  to  do  with  the  inhabitants) 
— ^assuming  that  it  was  intended  to  be  used  for 
their  benefit,  and  to  secure  to  them  the  use  of  this 
-  piece  of  ground,  yet  at  any  moment  the  covenantee 
could  have  released  thecorenantors.  How,  tiien,  can 
it  be  said  that  there  was  an  irrevocable  setting 
apart  of  the  ground  to  the  use  of  the  inhabitants  ? 
80,  again,  when  G.  A.  Tulk  sold  to  Elms— on  which 
occasion  there  is  the  first  mention  of  the  in- 
habiUnta,  and  it  is  stipulated  that  they  should 
hare  the  use  of  this  garden,  waa  that  irrevoca- 
ble? If  it  was  a  grant  at  all,  it  was  a  grant  to 
Tulk,  and  he  could  have  released  Elms  from  it ; 
and  when  Elms'  estate  got  back  Into  the  hands  of 
Tulk,  the  covenant  would  be  merged  in  the  estate, 
and  the  covenant  being  only  enforceable  by  Tulk, 
he  could  release  it,  and,  consequently,  it  was  not 
irrevocable.  In  no  part  of  the  case,  therefore,  is  there 
any  obligation  irrevocably  incurred  towards  the 
inhabitants ;  and  the  case  fails  on  both  points.  It 
fails  in  showing  that  there  has  ever  been  any  setting 
•part  for  the  use  of  the  inhabitants ;  and,  still  more, 
in  showing  that  there  was  any  setting  apart  which 
is  irrevocable.  It  may  be  asked,  to  what  cases, 
then,  does  this  enactment  (the  first  section)  apply  ? 
It  may  be  answered,  perhaps,  that  it  applies  where 
there  hss  been  what  in  a  popular  sense  may  be 
called  a  "dedication"  to  the  use  of  the  public. 
As,  for  instance,  where  a  park  or  place  of 
public  recreation  has  been  created  and  vested 
in  trustees.  Or  in  cases  of  lands  over  which 
the  public  enjoy  rights  the  origin  of  which 
cannot  be  traced,  and  of  which  a  trust  never 
existed,  or  has  ceased  to  exist.  It  might  be  that 
places  of  this  description  would  come  within  this 
enactment.  But  it  is  quite  plain,  from  its  terms, 
that  it  does  not  apply  to  a  case  where  there  has 
'  not  been  any  right  acquired,  which  is  incapable  of 
being  revoked.  It  may  be  that  it  couM  apply  to  a 
case  where  land  has  been  let  on  building  leases  for 
a  long  series  of  years,  and  there  has  been  an  open 
piece  of  land  set  apart  for  the  benefit  of  the  occu- 

Elers  of  the  houses.  It  may  be  that  the  owner  who 
as  once  conceded  it  could  not  revoke  it  until  the 
exj^ration  of  the  leases ;  and  it  may  be  that  during 
the  continuance  of  the  leases  such' a  grant  for  the 
use  of  the  inhabitants  would  be  irrevocable  within 
this  enactment,  and  that  in  the  interval  the  board  or 
other  corporate  body  might  interfere  under  this  Act ; 
but  into  that  it  is  unoeceisaiy  to  enter.  In  a  case, 
however,  where  all  that  appears  is  that  the  owners 
have  entered  into  covenants  with  each  other,  which 
might  possibly  be  incidentally  beneficial  to  tho 
'inhabitants,  but  which  could  oidy  be  enforced  by 
the  covenantees,  and  might  be  released  by  them,  it 
is  impossible  to  hold  such  a  case  within  the  enact- 
ment Whether  or  not  the  case  is  one  which  might 
be  brought  within  the  second  clause,  is  another 
question  which  it  is  not  necessary  to  determine. 
But  there  Is  no  sufficient  evidence  of  what  in  a 
.popular  sense  may  be  called  a  dedication  of  this 
piece  of  ground  to  the  use  of  the  inhabitants,  and 
even  if  there  were  any  grant  for  their  use,  it  would 
only  be  contained  in  covenants  which  it  is  for 
the  covenantees  to  enforce,  and  which  they  might 
wisiasc,  and  which  therefore  cannot  be  conaidsred 
-M  an  irrevocable  setting  apart  of  the  law!  to  the  use 


of  the  inliabitants.  The  consequence  is,  that  the 
board  acted  without  jurisdiction,  and  Uw  pit  is 
entitled  to  our  judgment 

MfiLLOB,  J. — I  am  of  the  same  opinion,  and 
although  my  mind  has  not  been  free  from  doubt  in 
the  course  of  the  argument,  it  has  now  come  satis- 
factorily to  the  conclusion  that  the  case  does  not 
come  within  the  enactment  It  appears  that,  imless 
it  be  by  virtue  of  the  decree,  there  is  nothing  in  the 
contracts  or  covenants  between  the  parties  which 
constitutes  an  irrevocable  obligation  to  keep  the 
ground  set  apart  for  ihe  inhabitants.  That  is  to 
say,  nothing  establishing  such  a  state  of  things  that 
by  consent  of  all  the  owners  of  the  property  the 
permission  to  use  the  ground  could  not  be  revoked. 
In  other  words,  nothing  to  show  that  the  ground 
was,  in  the  sense  intended  in  the  enactment,  set 
apart  for  the  use  of  the  inhabitants.  On  the  con- 
trary, it  appears  that  the  benefit  or  enjoyment, 
such  as  it  was,  of  the  inhabitants,  was  incidental  to 
the  arrangements  of  the  owners  as  between  them- 
selves, ana  which  were  not  intended  to  confer  any 
right  upon  the  inhabitants  to  use  and  enjoy  the 
ground.  This,  therefore,  is  not  a  case  which  comes 
within  the  scope  or  purview  of  the  enactment,  for 
there  has  been  nothing  like  a  dedication  or  setting 
apart  of  the  ground  for  the  use  or  enjoyment  of  the 
inhabitants. 

Lush,  J. — I  am  of  the  same  opinion.  The  object 
of  the  Legislature  is  to  provide  for  the  due  care  and 
maintenance  of  gardens  or  ornamental  grounds  in 
squares  or  similar  places,  which  in  a  certain  sense 
belong  to  the  public,  and  which  are  allowed  to  fall 
into  decay.  But  it  was  never  intended  to  divest 
the  owners  of  any  proprietory  interest  they  might 
have  in  the  land.  And  as  I  understand  the  terms  of 
the  enactment  it  only  applies  in  cases  where  land  has 
been  irrevocably  setapart  for  the  use  of  theinhabitants. 
Then  the  boara  or  corporate-body  may  take  certain 
stops  for  the  protection  and  preservation  of  the 
ground  for  that  purpose.  But  all  this  imports  and 
impliea  that  theowner  has  jmrted  with  it  in  some  way, 
and  has  given  it  up  for  the  use  of  the  pubUc,  or 
that  portion  of  the  public  inhabiting  the  place. 
Whether  by  reason  of  vesting  the  ground  in  trustees 
or  otherwise,  there  must  be  something  to  give  the 
inhabitants  a  right  to  the  use  of  the  ground.  It 
does  not  apply  where  the  owner  has  merely  bound 
himself  to  the  owner  of  adjoining  land  to  aUow 
them  the  use  of  it  It  is  assumed  that  tiie  owner 
has  parted  with  the  ground,  and  given  it  op  for  the 
use  of  the  inhabitants.  Otherwise  the  act  would 
give  the  board  power  to  divest  the  property  ont  of 
tiie  owner  and  vest  It  in  the  inhabitants,  which 
never  could  have  been  intended.  It  never  was 
intended  to  take  from  tiie  owner  any  beneficial 
interest  he  might  have  in  the  property,  bat  maniy 
to  give  power  for  the  better  care  and  management 
of  property  already  given  up  for  the  mm  of  the 
inhabitaats.  I  do  not  find  in  the  case  that  at  ai^ 
time  there  was  anything  which  gave  to  the  in- 
habitants a  right  to  the  use  of  the  garden.  It  may 
be  that  some  of  the  inhabitants  may  have  acquirod 
an  equitable  right  to  prevent  the  ground  from  being 
built  upon ;  and  it  by  no  means  follows  from  our 
judgment  that  the  pit  could  build  upon  it  It  may 
be  that  persons  may  have  acquired  an  equitable 
right  to  prevent  him  from  so  doing ;  or,  it  may  be 
even  to  compel  him  to  keep  it  up  as  an  ornamental 
ground.  With  that  we  have  nothing  to  do.  All 
that  we  determine  ia,  that  the  ground  has  not  been 
xrrevocably  set  apart  for  the  use  of  the  inhabitants 
within  the  meaning  of  the  enactment ;  that,  there- 
fore, the  bowd  had  no  jurisdiction,  and  that  the  pit. 
is  entitled  to  judgment 

Judgment  /br  tk$  pk. 
Micitor  for  the  pit.,  CoMltkwnL 
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SaL  Ch.]  Chamfhxts  v.  Axbowskzth— Rxa.  v.  Twopskt  amd  othbbs  (Justices  of  Kent). '  (Bail. 


Reported  by  M.  W.  McKelulb,  Baq.,  BarrMer-at-Law. 
BRBOB  FROM  THB  GOMMOV  7LBAB. 

I^ursday,  Nov,  28, 1867. 

<Before   Kellt,    C.  B.,    Bhamwbll,    and    Chan- 
bell,  BB.,  Mbllob,  8hee,  and  Lusii,  JJ.) 

Champnbts  V,  Arrowsmith. 

Lord  Blandford^»  Act  ISBQ^Freehoid  of  a  churchyard. 

Before  a  local  Act  o/*  1792,  the  chmxhyard  contiguous  to 
the  then  parish  church  was  the  only  buryiwf'place  of  the 
parish  ojSt,  Pancras,  By  that  Act  an  additionalgrownd 
was  provided  and  vested  in  the  vicar  and  churchwardens 
Jbr  the  time  heina  as  trustees,'  In  1816,  another  local 
Act  made  the  old  parish  church  a  parish  chapel,  and 
the  present  church  of  St,  Pancras  the  parish  chttrch, 
Ihe  old  churchyara  and  the  additional  ground  con' 
tinued  to  be  the  burying-place  for  the  whole  parish 
until  1863,  when  thev  were  closea,  and  a  new  cemetery 
was  provided,  Suosequent/y  the  old  church  became 
the  parish  diurch  of  a  new  parish : 

JTeld  that  this  old  chunAyard  was  not  included  in  the 
words  of  the  lOth  section  of  Lord  BktndfonFs  Act 
(19  j*  20  Vict^  104)  1856,  which  vests  in  the  incum- 
bent and  his  successors  of  a  new  parish  churchy  the 
churchym-d  belonging  thereto, 

'Queers,  whether  Lord  Bland/bi'd's  Act  cppHes  to  this 
parish  at  all. 

Enor  npon  a  decision  of  the  Conrt  of  C.  P.  on  a 
special  case,  the  material  parts  of  which  are  set  oat 
in  L.  Bep.  2  C.  P.  602,  and  in  16  L.  T.  Bep.  N.  S.  589. 
The  court  below  gave  gudgment  for  the  plt^  and 
held  that  the  10th  section  of  Lord  Blandford's  Act 
(19  &  20  Vict.,  c.  104)  did  not  transfer  the  right  of 
the  pit,  the  vicar  of  the  parish  of  St  Pancras,  to  the 
.freehold  of  the  churchyard  contiguous  to  the  old 
parish  church,  which  had  been  made  the  chapel  of  a 
new  district  by  a  local  Act  of  1816,  to  the  deft,  who 
'was  the  incumbent  of  this  new  district  chapel. 

The  deft.,  in  person,  argued  against  this  decision 

Gray,  Q.  C.  (with  him  A.   Wills)  appeared  on 
'  behalf  of  the  pit 

KsLLT,  C.  B.«»Wc  do  not  think  it  necessary  to 
-call  on  Mr.  Gray  to  support  the  judgment  of  the 

-  court  below ;  we  are  all  of  opinion  that  that  judg- 
ment ought  to  be  afilrmed.  The  question  is, 
whether  the  freehold  of  the  churchyard  contiguous 
to  the  church  of  which  the  deft,  is  now  the  incum- 
bent, and  which  was  formerly  the  parish  church  of 
St.  Pancras,  is  still  vested  in  the  vicar  of  the  parish. 
Before  the  local  Act  of  82  Oeo.  iii.  c.  Ixvi.,  this 
churchyard  was  the  only  burying  place  of  the  parish 

'  of  St.  Pancras,  and  by  the  common  law  it  neces- 
sarily belonged  to  the  vicar.  What  we  have  to 
decide  is  whether  by  any  of  the  subsequent  Acts 
referred  to  in  the  special  case,  the  property  in  tiie  old 
churchyard  was  transferred  to  the  incumbent  of 
the  new  district,  of  which  tlic  old  pnrish  church  was, 
by  the  Act  of  56  Geo.  iii.  c.  xxxix.  ni.idc  the  chapel. 
By  the  first-mentioned  Act,  an  additional  burying- 

-  ground  was  provided  for  the  use  of  the  parish,  and 
vested  in  the  vicar  and  churchwardens  and  their 
successors ;  this  additional  churchyaid  has  been 
hold  to  continue  in  the  trustees  then  ai^inted.  In 
tiie  year  1816,  the  parish  having  become  more 
populous,  it  was  necessary  to  provide  increased 
accommodation,  and  accordingly  by  the  Act  56  Geo. 
iii.  c  xxzix.  above  mentioned,  tne  old  parish  church 
was  made  the  chapel  of  a  new  district,  and  a  new 
church  was  constituted  the  parish  churoh.  From 
that  year  to  1858,  this  state  of  things  continued, 

-and  during  that  time  the  old  churchyard,  the  right 


to  which    is    now  disputed,  and   the   additional 
burying-plaoe  provided  m  1816,  were  both  applicable 
to  tiie  whole  of  the  parish  for  bnriaL    In  1853  both 
these  pieces  of  ground  were  closed,  and  a  new  ceme- 
tery was  provided  for  the  use  of  the  parish.    In  the 
year  1856,  the  Act  19  &  20  Vict  c  104,  oommonJly 
called  Lord  Blandford's  Act,  was  passed,  and  by  the 
10th  section  it  is  enacted  that  ^  the  frediold  of  the 
site  of  the  church  of  any  new  parish  created  under 
this  Act,  or  the  said  recited  Acts  (viz.,  the  Church 
Building  Acts),  and  of  the  churchyard,  burial- 
ground,  and  vaults   belonging   tb^eto,  with  the 
rights,  members,  and  appurtenances  thereof    •    •    • 
shall  become  and  be  vested  in   such  incumbent 
(of  such  churdi)  and  his  successors  for  ever,"  Ac. 
Now,  if  it  were  necessary  to  consider  the  question, 
it   might  well   be   doubted  whether  this   section 
applies  to  this  old  church  of  a  parish  which  was 
created  not  under  any  of  the  Acts  there  recited, 
but  under  another  act,  and  this  objection,  if  main- 
tained, would  be  fatsi  to  the  app.    Indeed,  it  ap- 
pears to  me  that  this  section  cannot  iqiply;   hot 
assuming  the  new  parish  to  be  included  in  this  Act, 
the  question  for  us  is  whether  the  freehold  of  this 
churchyard  is  transferred  from  the  vicar  to  the  in- 
cumbent of  the  new  parish  by  the  words  of  this 
section,  viz.,  "  the  churchyard,  burial-ground,  and 
vaults  belonging  thereto,"  t.e.,  to  the  church  of  the 
new  parish.    We  are  all  clearly  of  opinion  that  it 
was  not  thereby  transferred.    Hiere  Is  nothing  in 
the  Act  of  1792  at  all  relating  to  a  transfer  of  the 
old  churchyaid  fnHn  the  vicar,  and  there  is  nothing 
affecting  uie  property  in  the  old  churchyard  in  the 
Act  of  1816.     Indeed,  it  ia  clear  from  sect  50, 
which  enacts  that  the  vicar,  churchwardens,  &Cn  of 
the  parish  for  the  time  being  are  to  receive  like 
burial  fees  as  were  then  payabfe  in  lemed  of  bniials 
in  the  then  present  parish  church,  ^at  the  inten- 
tion of  the  Legislature  was  the  oi^site  to  the  con- 
tention of  the  deft.    This  is  also  confirmed  by  the 
Act  1  &  2  Geo.  4,  c.  xziv.    Down,  therefose,  to  the 
time  of  the  closing  of  the  metropolitan  churchyards, 
and,  further,  to  the  passing  of  Lord  Bhuidfoid's 
Act,  there  was  absolutely  no^ng  whatever  to  give 
grounds  for  contending  that  the  freehold  of  this 
diurchyard  was  transferred  from  the  possession  of 
the  vicar  of  the  parish;  and  as  I  have  already 
said,  we  think  tiiat  neither  of  those  drcomstances 
afford  any  cause  for  us  to  consider  that  the  vicar 
has  at  any  time  ceased  to  hold  possession. 

Judgment  affirmed. 

Attorneys  for  pit,  Scadding  and  Son 

Attorneys  for  deft.  Bird  and  Moore, 


BAIL  COUKT. 

BeportAd  by  Fbas.  TuBma,  Efq.,  BartiSBer-st-Law. 

Thundc^  Nov.  21, 1867. 
Beg.  v.  TwoPKirr  axd  others  (Jusitobs  of  Kbitt) 

AND  TWENTT-FOUB  BaTEPATBBS  OF  MlLTOB  HBXT 
SmiBOBOtTBirB. 

Paving  nUe  improper^  made — Remedy  by  appeal^Coih 
sequence  of  neglecting  to  pursue  sum  remedy m 

Ratepayers,  liable  under  a  Local  Act  to  the  payment  of 
rates  in  respect  of  houses  and  gardens,  cannot,  when 
summoned  before  justices  for  non-payment,  resist  die 
issue  of  distress  warrants,  because,  at  the  making  of 
the  rate,  warehouses  and  other  property  not  rateaite 
under  the  Act,  were  impropcrh  tm^dea  in  the  assess- 
ment. The  proper  remedy  is  oy  appeal  to  the  sessions, 
where  the  error  can  be  corrected,  and,  if  tftis  be  not 
adopted,  the  rate  may  be  enforced. 

Brown,  Q.C.,  showed  cause  against  a  role  obtained 
by  F,  M.  White,  calling  on  two  of  the  def  ts.,  jus- 
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Bail.] 


Reg.  v.  Gborob  Smiih. 


[C.  Cab.  R. 


tioes  of  Kent,  to  show  cause  why  thej  should  not 
iMoe  distress  warrants  against  the  tweaty-fonr 
ether  defts.  named  in  the  rale,  for  paTing  rates, 
Blade  under  the  authority  of  the  Muton  Paying 
Bate  Act.  The  rate  is  authorised  hy  one  section  of  tlw 
Act  to  be  levied  on  ''  all  houses,"  which  had  been 
held  to  mean  houses  and  gardens  immediately  appur- 
tenant, but  not  paddocks  or  buildings,  warehouses 
or  lands,  used  for  purely  business  or  commercial 
purposes.  Some  of  the  parties  so  rated  appealed  to 
the  sessions,  when  the  court,  on  the  authority  of 
the  case  of  Beg.  r,  Watson^  held  the  rate  bad  as 
to  all  but  such  parts  of  it  as  wereleried  in  respect  of 
honses  used  as  residences,  and  the  gardens  appurte- 
nant. Tberesps.  swore  that  therhad  understood 
that  the  Commissioners  under  this  Act,  after  this 
decision,  would  not  hare  pressed  for  the  original 
mte^  and  they  took  that  position  before  the  magis- 
trates, who  thereupon  refused  to  issue  distress  war- 
zantsL  on  the  ground  that  Heg,  r.  WaUon  showed 
th^  had  no  authority  to  do  so.  The  applicants  say 
that  Beg.  r.  Wataon  does  not  apply,  but  in  answer 
to  that  we  hare  the  affldaTits  of  one  of  the  justices, 
who  says  it  was  distinctly  prored  that  the  property 
in  respect  of  which  seyeral  of  the  twenty-four  resps. 
were  rated  was  property  for  which  the  case  cited 
showed  that  th^  were  not  rateable,  and  that,  there- 
fore, they  refused  to  enforce  the  distress  against 
them.  [Blackbubk,  J. :  Can  they  do  that  ?]  The 
affidaTit  also  says  that  the  parties  felt  aggriered  at 
the  Conmussioners'  haying  demanded  the  rate  from 
them  after  it  had  been  amended  as  against  others, 
on  precisely  the  same  grounds,  as  they  urged.  And 
this  inequality,  besides  being  unjust,  made  the  rate 
wholly  yoid : 

Oavemon  of  ike  Bristol  Poor  y.  White,  1 A  &  £.  264 ; 

JfOKordy.  Cafyn,  2  W.  £L  1880. 
[Shkx,  J. — ^That  was  for  want  of  jurisdiction 
liarties  who  did  not  occupy  at  all,  and  on  whom 
consequently  there  was  no  liability  to  contribute, 
were  rated,  but  here  the  proper  parties  are  rated, 
though,  as  you  say,  for  an  excessiye  amount. 
BuLCKBUBM,  J. — ^The  whole  question  is  one  of 
mixed  fact  and  law,  which  the  justices  are  competent 
to  determine.  The  commissioners  haye  a  limited 
jurisdiction  to  assess  houses,  which  jurisdiction 
they  haye  exceeded,  but  there  is  no  distinction  in 
principle,  like  that  in  the  cases  cited,  where  parties 
had  been  rated  as  occupiers  who  where  not  occu- 
piers at  alL^  Before  the  case  was  heard  at  petty 
tessions,  this  Court  had  decided  the  question  in  a 
particular  way,  and  that  way  adyerse  to  the  com- 
missioners. Yet  they  afterwards  go  on  as  if  that 
decision  had  never  been  pronounced.  The  rate 
therefore,  became  bad  altogether.  Beg,  y.  WMank 
4  M.  &  S.  222,  where  rating  trustees  under  a  mining 
lease  for  a  non-rateable  rent,  made  the  entire  rate 
bad;  B,  y.  Cmmngham,  5  East.  478.  Besides, 
aeyeral  of  the  twenty-four  resps.  have  actually  paid 
or  tendered  the  rate8,  and  yet  the  rule  is  moved  as 
against  them. 

F.  M,  White,  for  the  commissioners,  and  Frcmcu 
for  the  justices,  were  not  called  on. 

Blackbukn,  J.--The  justices  must  be  protected 
against  all  actions  and  proceedings.  As  against 
those  ratepayers  who  have  paid  or  tendered  the 
rates,  the  rule  must  drop^  and  there  will  be  no 
costs  on  either  side.  But  as  against  the  others, 
it  must  be  made  absolute.  It  seems  the  rate 
was  made  by  justices  having  jurisdiction ;  but  in 
making  it,  property  was  included  which  ought 
not  to  have  been  included.  Formerly,  as  the  cases 
cited  show,  an  error  of  this  kind  would  have 
vitiated  the  rate  altogether.  But  this  is  not  the  case 
now  that  the  sessions  have  power  to  amend  on 
appeal.    The  pioper  course  for  these  ratepayers  was 


to  have  appealed  to  the  sessions  as  others  did,  where 
the  whole  matter  could  have  been  set  right,  but  they 
refrained  from  doing  this,  and  only  objected  when 
they  found  that  the  appeal  of  otiier  parties  had 
been  successfuL  It  is  very  inconvenient,  after  the 
time  for  appealing  has  gone  by,  to  have  questions 
raised  beiore  justices,  who  are  asked  to  issue 
distress  warrants,  an  act  in  which  their  functions 
are  purely  ministeriaL  And  the  objections  taken 
before  them-  ought  to  haye  been  taken  on  appeal, 
when  they  would  have  been  at  once  allowed,  and 
the  excess  complained  of  got  rid  of. 

Btd%  abioktte,  with  coats  as  agcdwst  the  rat^poyers^ 
without  costs  as  against  the  justices. 

Attorneys  for  the  commissioners.  Kings  ford  and 
Domum,  Essex-street,  agents  for  Tasseli,  Faversham. 

Attorneys  for  the  justices,  the  same. 

Attorney  for  the  ratmyers,  Tomne,  10,   Great 
Russell-street,  agent  for  Towns,  Margate. 


GBOWV  CASES  BBSEBVED. 

Reported  by  J.  TBomfsov,  Es^,  BsxiUbtrstrLKw, 

Nov.  28  and  27, 1867. 

(Before  Kxllt,  C.  B.,  Willis,  J.,  Bbjlmwell,  B^ 
Btlbs,  and  Lush,  JJ.) 

Bbo.  v.  Gborob  Skxxh. 

Perfmy — Emdenct^AffUatifm  case — Summons, 

On  the  trial  o/an  tndictmient  for  ptrjwry,  comtnitted  on 
the  hearing  of  an  affiUation  summons,  under  7  fc  S 
Vict.  c.  101,  s,  2,  it  was  proved  thai  an  information 
W€U  duhf  made,  uAich  was  put  in  evidence  and  read, 
and  thai  the  putative  father  o^^peared  at  the  pettg 
sessions,  and  that  upon  the  hearing  of  the  information 
the  perfurg  assianed  was  committed.  7^  summons 
was  notproduoea,  nor  service  of  it  proved,  but  in  oM 
other  respects  the  proeeetHngs  on  the  hearing  of  the 
information  were  proved  and  appeared  to  have  been 
regular  : 

Held,  thai  it  was  not  necessary  that  the  summons  should 
have  been  produced  to  sustain  a  conviction  for  perjurg 
on  the  above  evidence. 

Case  reserved  for  the  opinion  of  this  court  by 
Cockbum,  C.  J. 

This  was  a  case  tried  before  me  at  the  last  assizes 
for  the  county  of  Leicester,  on  an  indictment  for 
perjuty  alleged  to  have  been  committed  by  the  deft, 
on  the  hearing  of  an  information  before  tvro  justices, 
on  an  application  by  one  Louisa  Harrison,  the 
mother  of  an  illegitimate  child,  against  one  Tom 
Mee,  for  an  order  of  affiliation. 

The  indictment  alleged  that  an  information  was 
exhibited  before  two  justices  by  Louisa  Harrison, 
against  Mee,  charging  him  with  being  the  father  ot 
her  illegitimate  diild ;  and  that  application  was 
made  by  her  to  the  said  justices  for  a  summons 
against  Mee  to  answer  the  said  complaint  |  that  a 
summons  was  accordingly  issued  by  the  said  justices, 
and  that  in  obedience  to  the  said  summons  Mee  ap- 
peared at  a  petty  sessions  to  answer  the  charge. 
The  indictment  went  on  to  state  the  proceedings  on 
the  hearing  (tf  the  summons,  and  alleged  in  due 
form  that  perjury  had  been  committed  by  the 
prisoner  Smith. 

On  the  trial  before  me,  evidence  was  given  that 
an  informadon  was  duly  made  by  the  applicant, 
Louisa  Harrison,  against  the  deft.  Mee;  and  the 
information  itself  was  put  in  and  read. 

It  was  proved  that  Mee  appeared  before  the  jus- 
tices, and  that  upon  the  hearing  of  the  information 
the  evidence,  which  was  the  subject-matter  of  the 


522 


MAifHSTBATES'  0A8ES.  ' 


C.  Cab.  R] 


REa.  V.  Wabd. 


[C.  Cam.  IBL 


■present  indictment,  was  given  by  Smith,  who  was 
eailed  as  a  witness  by  Mee.  But  the  summons  was 
not  produced  on  the  trial  of  Smith,  nor  was  secon- 
dary eyidence  given  of  its  contents,  nor  was  it  proYed 
that  such  summons  had  been  serred  on  Mee. 

It  appeared  that  it  was  the  practice  to  give  dupli- 
cate summonses  to  the  police-constable,  whose  duty 
it  was  to  serve  the  summons.  The  police-constable 
who  served  the  summons  in  question  not  being 
present  at  the  trial,  no  evidence  of  the  service  of 
any  summons  could  be  given.  Jn  all  other  respects 
the  proceediogs  before  the  justices  on  theh^uing  of 
the  information  were  duly  proved  and  appeared  to 
have  been  regular  and  correct. 

On  the  close  of  the  case  for  the  prosecution,  it  was 
objected,  on  the  part  of  the  prisoner,  that  the  want 
of  proof  of  a  summons,  as  required  by  the  7  &  8 
Vict.  c.  101,  having  been  served  on  the  deft,  in  the 
information,  was  fatal  to  the  present  prosecution, 
inasmuch  as  the  summons  formed  the  basis  of  the 
magistrate's  jurisdiction. 

I  declined  to  stop  the  case  in  that  stage,  and  wit- 
nesses having  been  called  for  the  defence,  and  the 
case  having  gone  to  the  jury  on  the  merits,  the 
prisoner  was  found  guilty. 

The  question  which  I  have  reserved,  and  on  which 
I  desire  the  decision  of  the  court,  is  whether  the 
information  having  been  duly  proved,  as  well  as  the 
proceedings  upon  it  at  the  hearing  at  the  petty 
sessions,  the  absence  of  proof  of  the  summons  with 
which  the  deft,  in  the  information  ought,  under  the 
statute  7  &  8  Vict.  c.  101,  to  have  been  served  in 
order  to  give  the  juaticea  jurisdiction  to  hear  the 
information  in  bastardy,  was  fatal  to  the  prosecu- 
tion on  this  indictment  for  perjury. 

A.  £.   Ck)CKBUBK. 

Nov,  2S, — Metcalfe  for  the  priaoner.^The  convic- 
tion ought  not  to  be  affirmed,  for  the  summons 
should  have  been  produced.  That  was  the  founda- 
tion of  the  proceedings,  and  by  the  7  &  8  Vict 
c  101,  s.  2,  the  application  of  the  mother  of  a 
bastard  child  is  to  bo  for  a  sununons  to  be  served 
on  the  putative  father.  [Lush,  J.— The  case  states 
that  a  summons  was  issued,  and  that  in  obc^enoe  to 
it  Mee  appeared  at  the  petty  sessions.  Willbs,  J. 
—Is  it  not  a  general  rule  that  the  magistrates  have 
%  right  to  proceed  to  hear  the  case  if  the  deft, 
appears,  although  there  is  no  aummoiis?]  The 
production  of  the  summons  was  necessaiy  to  show 
what  the  issue  was  before  the  magistrates,  and  so 
to  test  the  materiality  of  the  perjury  assigned. 
[Kelly,  C.B. — Here  the  information  was  put  in 
and  read.]  The  information  was  «impl>  the  ex 
parU  evidence  given  on  the  application  for  a 
•ummons,  and  is  in  the  nature  of  Apracipe  for  a  writ 
of  summons  in  a  civil  action.  It  is  not  a  substitu- 
tion for  the  summons.  The  summons  is  a  quasi 
record,  and  the  record  should  be  produced  to  show 
the  materiality  of  the  perjury.  Eeg,  v.  Carr  (supra, 
p.  217)  was  referred  to.  In  Reg,  v.  iVetW/,  6  Cox 
C.  C.  21,  the  deft,  waa  indicted  for  perjury  com- 
mitted on  the  hearing  of  a  summons  against  him 
as  the  putative  father  of  an  illegitimate  child,  and 
it  was  held  necessary  to  give  evidence  of  the  charge 
either  by  production  of  the  original  order  made 
thereon,  or  by  secondary  evidence  of  the  summons 
after  notice  to  produce  it,  and  that  the  minutes  of 
the  proceedings  by  the  justices'  clerk  were  held  not 
aufficient.  So  in  Beg.  v.  IVkybrow,  8  Cox  C.  C.  439, 
it  was  held  necessary  to  produce  the  summons ;  and 
»o  also  in  Hfg.  v.  Hurrell,  2  Fos.  &  Pin,  271. 

No  oovBsel  appeared  for  the  proieoution. 

Cur»  adv.  vult, 

AW.  27.— -Kbllt,  C.B.— We  axe  ail  of  opinion 
tiiat  tkut  oonvictioo  ought  to  be  affirmed.  This  was 
aa  indietSMBt  te  perjury  aUegsd  to  bmn  been 


committed  on  the  hearing  of  an  information  under 
an  Act  of  Parliament.  It  waa  objected  on  the  trial 
of  the  indictment  for  perjury  that  there  waa  no 
evidence  of  the  summons  on  which  the  pfooeediogs 
were  f  ouikled.  We  are  <tf  opinion  that  the  objeetina 
cannot  be  sustained.  A  case  of  Beg,  v.  Obbttp 
decided  at  these  sittings,  was  refened  to,  where,  hy 
reason  of  the  want  of  any  evidence  of  the  aummona 
or  information,  or  other  proceeding  which  oansti* 
tuted  the  charge  on  which  the  materiality  of  the 
alleged  perjury  was  founded,  the  Court  decided  that 
the  conviction  ought  to  be  quashed;  but  in  this 
case,  although  there  was  no  evidence  of  the 
summons,  yet  the  information  was  put  in,  and  it  waa 
proved  that  the  deft,  appeared  at  the  hearing,  when 
evidence  was  given  on  one  side  and  on  ttao  othei^ 
and  the  proceedings  appear  to  have  been  regnlar. 
The  only  question  now  is,  whether,  under  these 
circumstances,  it  was  necessaiy  to  give  evidence  of 
the  summons.  The  summons  is  merely  to  brin^  the 
deft,  into  court;  and  in  this  case  it  appears  ^uJb 
the  defendant  did  appc'ar  on  the  liearing  of  the 
information.  Nothing  took  place  on  the  hearing  of 
the  indictment  for  perjury  which  rendered  it  neces- 
sary to  refer  to  the  summona,  and  there  having 
been  an  information,  and  the  proceedings  appearing 
to  have  been  regular,  it  was  unnecessary  to  give 
evidence  of  the  summons.  The  convicti<m  most 
therefore  be  affirmed. 

ComrielioM  €^bm§tL 


Bbo.  v.  Ward. 

Practict — Discharge   of  jury   without    verdict — Juror 
leaving  box  ana  court  during  trioL 

In  the  course  of  the  trial  and  during  the  examimetion  of 
witnesses  one  of  the  jurors  hud,  without  kave,  ami 
mthout  it  being  noticed  by  anyone,  left  thejunf  bo9 
and  also  the  court  house,  whereupon  the  court  discharged 
the  jury  without  giving  a  verdict,  and  a  fresh  jury 
was  empanelled.  The  mrisoner  was  then  tried  caSd 
convicted  brfore  the  fresh  jury  : 

Held,  that  the  course  pursued  wai  right. 

Case  reserved  for  the  opinion  of  this  Court  at  the 
General  Quarter  Session  of  the  peace  of  our  Sove- 
reign Lady  the  Queen,  holden  1^  adjournment  at  St. 
Mary,  Newington,  in  and  for  the  county  of  Surrey, 
on  Thursday,  the  1st  Aug.  1867. 

A  jury  was  duly  empanelled,  sworn,  and  charged 
to  try  John  Ward  on  an  indictment  for  feloniouslj 
stealing  five  pounds  weight  of  brass  from  hts 
masters. 

The  trial  was  prooeedhig  in  the  usual  way,  and 
several  of  the  witnesses  for  the  prosecutioii  had 
given  their  evidence,  when  it  was  discovoed  ttmv 
James  Feist,  one  of  jury,  had,  without  leave  and 
without  it  being  noticed  by  anyone  in  court,  left 
the  jury  box  and  also  the  court  house. 

It  thereupon  appeared  to  the  Court  necessary  to 
discharge  the  jury,  and  the  Court  did  accordingly 
discharge  the  jury,  and  ordered  the  pro^edings  to 
be  commenced  anew. 

Another  jury  was  therefore  empanelled,  sworn, 
and  charged  to  try  the  said  John  Ward  on  the  aame 
indictment,  and  they  returned  a  verdict  of  guiifiy 
against  him,  whereupon  the  Court  sentenced  him  to 
be  imprisoned  in  the  House  of  Correetioo  at 
Wandsworth,  in  the  said  county,  for  the  vprnn  of 
four  calendar  months,  there  to  be  kept  to  hard 
labour,  and  committed  him  acoordlngly,  unless  be 
should  give  bsil  to  surrender  himself  to  underge 
his  sentence  if  tike  dedsion  of  the  Court  for  Oown 
Cases  Beserved  should  be  against  him,  bnt  leserred 
tiie  following  point  for  the  determinatton  of  the 
last  mentioned  court. 

Was  the  discharge  ef  the  test  jwy  fight  vato 
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tlie  circumstances,  and  is  the  second  trial  good  and 
Talid  at  law  ?  Tho.  Tilson,  Chairman. 

.  No  couLsel  appeared  for  the  prifloner. 
J.  ITufuqjson  for  the  prosecution. 

By  the  Coubt.— The  conviction  must  be  affirmed, 
"niere  was  no  other  course  that  could  be  adopted. 

Conviction  qffirvMd. 


COUBT  OF  APPEAL  IK  CHANCEB7. 

Bftported  b7  Thoiub  BJK>onBAXX  and  E.  Srwabt 
Bochb,  Eiiqn.,  BarrUien-At-Law. 

Avg,  6^7,€mdBt  1867. 
(Before  Lord  Justice  Bolt.) 

LuSCOMBB  v.  9tEBB. 

Nuisance — Prospective  injunction — Effect  of  a  verdict 

at  law, 

A  nuisance  against  which  this  court  will  grant  an  in' 
junction  must  he  a  material  injury  to  propertv,  or  to 
the  comfort  of  the  existence  of  those  who  aweuin  the 
neighbourhood. 

7%e  deft,  having  taken  lands  adjoining  the  residence, 
lake,  and  grounds  of  the  pit.,  made  prep<irations  for 
burning  bncks  upon  them.  He  commenced  burning  one 
danqt  ai  a  distance  of  \W  feet  from  the  pU.*s  house, 
and  A22  feet  from  the  lake,  upon  the  margin  of  which 
lake  uKtt  a  cottage  occupied  by  a  person  in  the  plt.*s 
employment.  The  pit.  obtained  an  ex  parte  injunction, 
upon  which  the  fire  was  at  once  extinguished,  and 
nothing  further  was  ever  done,  though  it  was  admittedly 
the  defi.*s  intention  to  bum  bricks : 

Held  (reversing  the  decision  of  Stuart,  V,C.%  that  the 
actual  facts  did  not  amount  to  a  nuisance ;  and  thai  as 
to  future  injury  there  was  not  sufficient,  having  rt^ard 
to  the  proximity  of  the  clamp,  nor  to  the  estimated 
digree  of  damage,  nor  upon  the  circumstances  generally 
to  warrant  this  injunction  of  the  court. 

There  is  nothing  to  compel  the  court  to  take  judidul 
notice  that  a  brick-clamp  at  a  distance  of  140  yii 
from  another  person's  property  is  a  nuisance 
-'tack COM mJ^Zi  ipokWimn, drauMaxcu. 

Observations  generalhf  upon  prospective  injunctions. 

Semble,  ^at  in  such  oases  the  recovery  of  a  verdict  at 
icno  does  not  necessarily  entitle  the  pit.  to  an  iniunetum  ; 
hut  the  fact  that  there  is  legally  and  tedknicaUy  a 
nuisance  must  be  considered,  together  with  the  amount 
of  damage,  and  the  dmation  of  the  nuisance  oom- 
pbdned  of. 

This  was  a  motion  by  the  deft.  Abraham  Steer,  to 
discharge  an  injunction  recently  granted  by  Stuarti 
V.C,  under  the  following  circumstances : — 

The  plt/s  bill  stated  that  he  was  the  lessee  of  a 
house  at  South  Norwood,  called  Woodvale,  together 
with  grounds,  lake,  plantation,  and  other  appurte- 
mances,  and  that  since  the  granting  of  the  lease  on 
the  12th  April  1866,  he  had  ^n  continuously  in  the 
occupation  thereof,  and  he  subsequently  entered 
lAto  the  occupation  as  yearly  tenant,  under  the  same 
landlord,  of  two  fields  adjoining  the  property  called 
Woodvale.  This  tenancy  was  soon  afterwards 
determined,  the  landlord  requiring  a  portion  of  the 
fields  for  building  purposes,  and  so  much  thereof 
was  giren  up  to  the  landlord;  the  pit.,  however, 
continuing  in  possession  of  the  remaind^.  On  the 
25th  March  1867,  the  landlord  let  the  deft  Into 
possession  of  the  land  so  given  up^  and  he  at  once 
began  cutting  up  the  ground,  and  commenced  pre- 
parations for  making  bricks  thereon. 

Some  negotiations  and  correspondence  took  place 


between  the  parties,  in  tiie  outset  of  which  the  pit. 
told  the  deft,  that  he  would  not  allow  the  water 
from  the  lake  to  be  used  in  brickmaking,  and  that 
he  would  not  in  any  manner  sanction  or  acquiesce 
in  the  burning  of  bricks  so  near  his  premises,  or  on 
the  fields  occupied  by  the  deft. ;  and  that  if  he  pro- 
ceeded to  burn  bricks,  or  cause  any  nuisance,  he 
would  at  once  take  steps  in  equity  to  prevent  his 
doing  so.  The  deft,  replied  that  if  the  pit.  did  so 
he  would  be  beaten. 

The  deft,  proceeded  with  his  arrangements,  and  the 
bill  further  alleged  that  a  contract  had  been  entered 
into  between  the  landlord  and  the  deft.,  under 
which  the  latter  was  to  build  within  eight  years  a 
large  number  of  houses,  and  that  for  that  purpose 
he  was  about  to  convert  into  bricks  upon  the  fields 
in  question  a  very  large  quantity  of  bnck  earth  and 
clay;  that  the  bricks  were  to  be  burnt  in  clamps 
within  a  very  few  yards  of  the  comer  of  the  fie7d 
adjoining  the  pit's  plantation  and  lake,  and  a  cottage 
upon  part  of  his  premises ;  and  the  bill,  after  alleging 
that  these  proceedings  would  interfere  with  the  plt.'s 
enjoyment  and  comfort,  and  would  in  particular 
render  the  cottage,  in  which  he  was  bound  to  keep 
a  proper  person  to  take  care  of  the  lake  and  plan- 
tations, unhealthy  and  almost  uninhabitable,  prayed 
an  injunction  to  restrain  the  deft,  from  burning  any 
bricks  upon  the  said  fields,  so  as  to  occasion  damage 
to  the  pit. 

The  pit.,  soon  after  filing  his  bill,  applied  for  an 
injunction,  which  was  granted  by  Stuart,  V.C,  and 
the  deft,  now  moved  to  discharge  that  order. 

The  evidence  on  the  part  of  the  pit.  showed  that 
the  deft,  had  begun  to  arrange  the  bricks  which  he 
had  moulded  in  a  clamp  for  burning;  that  that 
damp  was  about  one  hundred  yards  from  the  cottage^ 
and  that  the  bricks  would  be  exceedingly  offensive;, 
that  upon  this  notice  of  motion  was  given,  and  the 
pit.  required  an  undertaking  that  the  clamp  should 
not  bo  fired  until  the  motion  could  be  brought  on ; 
tliat  such  undertaking  was  not  given,  but  that  the 
clamp  was  fired  and  kept  burning  for  two  days* 
Scientific  evidence  as  to  the  probable  effect  waa 
produced  by  the  pit,  and  there  was  also  other  evidence 
to  the  effect  that  the  brick  burning  would  bo  » 
nuisance. 

On  the  part  of  the  deft.,  it  was  in  evidence  that 
it  was  the  practice  of  the  neighbourhood  to  mako 
the  bricks  upon  the  land  to  be  used  for  building  pur- 
poses, and  that  the  pit.  knew  that  these  fields  were 
to  be  so  used;  that  on  the  27th  June  the  deft/a 
men  had  set  fire  to  a  clamp  of  bricks  containing 
about  one  hundred  and  forty  thousand ;  that  on  the 
29th  the  pit  obtained  an  ex  parte  injunction,  in 
obedience  to  which  the  clamp  was  polled  down ;  titiat 
the  clamp  was  1447  feet  in  a  straight  line  from  the 
plt.'s  house,  and  422  feet  from  the  lake ;  that  it  waa 
also  860  feet  only  from  another  field  belonging  to 
the  deft,  upon  which  he  had  burnt  bricks  for  five 
years  without  complaint  being  made.  Dr.  Letheb^ 
and  others  gave  scientific  evidence  on  the  deft,  s 
behalf  as  to  the  probable  effect  of  the  brick  burning; 
but  that  evidence,  and  indeed  all  the  material 
evidence  upon  both  sides,  is  so  fully  stated  in  the 
judgment^  tiiat  it  is  only  briefly  referred  to  in  thia 
place. 

Dickinson,  Q.  C.  and  Busli  supported  the  appeal. 

CracknaU and  C.E.  WiUis  supported hiB  Ho»rai^» 
order. 

The  foUowing  authorities  were  referred  to : 

Bole  T.  Barlow,  4  0.  B.,  N.  8.,  dM; 

The  AttoneyGeneral  ▼.  NuAol,  16  Ves.  888 ; 

Bamfbrdy.  Tumley,  8  Best  A  Sbl  62,  66;  S^L.  T. 

Bep.N.8.  721; 
Waltef  V.  Selfe,  4  Ds  G.  A  Sm.  81&; 
PoQoek  V.  Lester^  U  flare,  266; 
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Beardmore  t.  TrtdweO^  8  Giff.  688  ;  7  L.  T.  Bep.  ] 

N.  8.  207 ; 
TheWwMtwd  Board  of  ffealtk,  r.  JIUl,7  Jm  T.  Bep. 

N.S.744:  11W.&868; 
The  8L  Hdem't  amtUma  Cdmpcaw  ▼.  Tkmmify  11 

H.of  L.  Gac  642;  12  L.T.  Bep.  N.  8.  776; 
Gcidtmid  ▼.  rA«  TwAridge  WdU  ImprovemetU  Com- 

wustumen,  18  L.  T.  Bea  N.  8. 858;  and  on  apped, 

L. Bep.,  1  Ch.  App.  849:  14 L.  T.  B«p.  N.  S.  154; 
The  AitorHW-Gmeral  ▼.  T%e  Shefidd  Gat  Qmsumert, 

8DeG.  JL  &G.  804; 
Barnes  r,  Tajflar,  2  Pb.  209. 

Without  calling  for  a  reply, 

Lord  Jastice  Rolt  said  I'-The  case  haa  occupied 
part  of  two  preyious  days,  and  I  have  had  ample 
opportunitj  of  reading  all  the  ai&daTits  and  of 
giving  to  all  the  arguments  except  that  portion 
added  by  Mr.  Cracknall  tiiis  morning,  that  careful 
consideration  which  I  conceive  the  importance  of 
the  case  requires. 

No  nuisance  at  all  has  yet  been  committed.  I 
think  the  evidence  of  what  was  done  upon  those 
two  previous  days  during  which  the  clamp  was  on 
Are,  does  not  establish  a  nuisance,  and  that,  if 
nothing  more  than  is  described  as  having  taken 
place  duriug  those  two  days  should  hereafter  take 
place,  the  pit.  has  no  case ;  indeed,  he  does  not  con- 
tend tliat  ne  has.  He  is  right  in  saying,  if  this 
clamp  is  burnt  and  bricks  are  constantly  being 
made,  the  nuisance  would  be  something  very 
different  from  what  took  place  during  those  two 
days.  I  start,  therefore,  with  this.  No  nuisance 
has  yet  been  committed.  The  deft,  admits  that  he 
intends  to  bum  large  quantities  of  bricks  not  very 
distant  from  the  pit's  premises,  and  the  question  is, 
whether  it  is  proved  that  what  he  intends  to  do  will 
certainly  create  such  a  nuisance  as  would  entitle 
the  plaintiff  to  that  remedy  which  would  have  the 
practical  effect,  upon  a  perpetual  injunction,  of 
restraining  him  from  making  this  use  of  his  land. 
No  doubt  the  court  has  jurisdiction  to  restrain  per- 
petual and  threatened  injury  in  cases  of  irremedi- 
able waste,  and  I  do  not  doubt  that  there  is  like 
Jurisdiction  in  cases  of  nuisance  where  the  mischief 
IS  not  absolutely  irremediable,  and  where  it  might 
be  stayed  by  injunction  after  it  is  commenced; 
but  in  such  cases,  though  the  intention  to  do 
the  acts  complained  of  is  admitted,  if  the  con- 
sequence of  nuisance  following  therefrom  is  put  in 
issue,  and  there  is  evidence  that  a  nuisance  will 
result,  most  clearly  and  beyond  doubt^  that  would 
entitle  the  pit.  to  an  injunction.  I  thmk  the  pit's 
evidence  in  the  present  case  does  not  do  this  with 
anything  like  sufficient  certainty.  I  exclude  from 
consideration  a  separate  question  which,  in  any 

rint  of  view,  is  sufficient  to  dispose  of  the  case, 
exclude  from  consideration,  for  the  purpose  of 
disposing  of  this  case,  the  question  whether  the  spot 
where  the  bricks  were  burnt  was  a  proper  and  con- 
venient spot  I  exclude  also  the  question  whether 
the  burning  of  the  bricks  was,  under  the  ciroum- 
stances,  a  reasonable  use  by  the  deft,  of  his  own  land. 
These  questions  are,  nevertheless,  not  wholly  to  be 
lost  sight  of.  The  case  of  Hok  v.  Barlow,  has  dealt 
with  them  as  questions  which,  if  answered  one  way, 
put  an  end  to  the  case.  Bam  ford  v.  Turnley,  does 
not  in  my  opinion  decide  that  they  are  wholly  to  be 
lost  sight  of.  I  take  the  question  as  it  is  to  be  found 
in  Bamford  v.  TWnZsy  to  be  this :  whether  taking  aU 
the  cireumstances  into  consideration,  including  t^e 
nature  and  extent  of  the  pit's  enjoyment  before  the 
acts  complained  of,  the  annoyance  is  sufficiently 
great  as  to  amount  to  a  nuisance  according  to  ^e 
ordinary  rule  of  law.  Therefore  the  nature  and  extent 
of  the  pit's  enjoyment  before  the  acts  complained 
of  are  to  be  taken  into  consideration,  according  to 
the  very  language  of  Bamford  v.  TVra/^,  and  all  the 


facts  of  the  case  are  to  be  taken  into  consideratioo. 
The  passage  that  was  referred  to  by  Mr.  Cracknall 
in  his  argument  this  momin|p  in  the  case  of  Si, 
Helen's  Company  v.  lippinq,  is  immediately  followed 
by  these  words  of  Lord  Cranworth :  '*  In  truth,  as 
was  observed  in  one  of  the  cases  by  Uie  learned 
judges,  it  is  extremely  difficult  to  u^  down  any 
actual  definition  of  what  constitutes  an  injury 
(that  is  an  injury  of  this  kind),  because  it  is 
always  a  question  of  compound  facts  which  must 
be  looked  to  to  see  whether  or  not  the  mode  of 
carrying  on  a  business  did  or  did  not  occasion  so 
serious  an  injury  as  to  ioterfere  with  the  comfort  of 
life  and  the  enjoyment  of  property."  I  will  alao 
take  the  definition  of  a  nuisance  to  be  the  nuisance 
that  is  referred  to  in  Bamford  v.  Tundey.  I  will 
take  the  definition  of  nuisance  to  be  a  material 
injury  to  property,  or  to  the  comfort  of  the  existence 
of  those  who  dwell  in  the  neighbourhood.  Thoee 
are  very  nearly  the  words  of  Lord  Eldon  in  the  caae 
of  the  Attorney-  General  v.  NichoL  They  are  also  very 
nearly  the  words  of  the  late  Lord  Justice  Knight 
Bruce  in  the  case  of  Walter  v.  Selfe,  and  I  think, 
taking  that  as  my  guide,  and  proceeding  to  inquire 
whether  the  pit  has  established  his  case,  I  shall  not 
be  far  from  nght  as  to  the  principles  «rhich  I  propoae 
to  apply  to  this  case. 

Then  in  proceeding  to  examine  into  the  evidence 
upon  tibe  question  whether,  taking  all  the  circum- 
stances together,  there  is  the  prospect  of  a  material 
inteHerence  with  this  property,  or  with  the  reason- 
able comfort  of  existence,  it  will  be  found  to  amount 
"to  this.  Without  saying  one  word  about  the  evi- 
dence on  the  other  side,  I  will  take  first  the  proximi^ 
of  Uie  intended  clamps  to  his  premises,  and  the  pit. 
asks  me  to  take  judicial  notice  of  the  consequences 
of  tiiat  proximity  standing  alone.  The  compound 
facts  referred  to  by  Lord  Cranworth  in  the  5if. 
Helen's  Company's  case,  and  all  the  cirenmstanoes 
referred  to  in  Bamford  v.  Tumkyj  which  that  case 
says  are  to  be  taken  into  consideration,  would  in 
that  view  be  reduced  simply  to  the  proximity  of  the 
clamp,  and  there  must  be  admittedly,  according  to 
Mr.  CracknaU's  argument,  some  judicial  conclusion 
or  inference  which  is  irresistible  that  clamps  in  mtch 
proximity  to  the  pit's  premises  must  work  a  nuisance. 
That  is  one  point.  The  second  point  upon  his  own 
evidence  is  as  to  the  estimated  depreciation  in  his 
view  of  Uie  value  of  the  property  by  the  intended 
works ;  and  the  Uiird  point  is  as  to  the  evidence  of 
a  policeman  who  lives  in  a  cottage  adjoining  the 
lake  as  to  his  opinion  of  the  effect  of  the  intended 
works.  I  think  I  may  say  literally  there  is  not 
another  opinion  given,  and  there  can  he  nothing  bnt 
opinions  given.  Unless  Mr.  Cracknall  is  right  in 
saying  the  court  must  take  judicial  cognisance  of 
the  effect  of  clamps  at  the  distance  that  is  stated 
here,  there  is  not  a  particle  of  evidence  even  as  to 
opinion  as  to  what  would  be  the  result  of  these 
works. 

Now  let  us  examine  the  first  species  of  evidence. 
The  distance  of  the  clamp  from  the  pit's  residence 
— ^from  tiie  ground  immediately  around  his  house, 
the  lawn  and  that  which  adjoins  his  house,  his  plan- 
tations, or  whateverthey  may  be— is  400  yards,  or480 
from  Ills  house,  say  400  ^ards  from  the  conservatory. 
If  his  conservatory  is  eighty  yards  from  his  house  it 
is  a  considerable  distance.  I  am  quite  content  to 
take  it  that  it  is  at  least  480  yards  from  his  house, 
and  from  400  to  450  from  the  conservatory  and  the 
plantations  or  lawn,  or  wliatever  they  may  be,  imme- 
diately around  his  house.  I  cannot  draw  a  judidal 
conclusion  from  that  fact  that  that  will  be  a  nui- 
sance—a quarter  of  a  mile  distant  from  his  house. 
It  is  impossible  that  I  can  judicially  conclude  from 
the  simple  fact  that  a  large  clamp  of  bricks  is  pro- 
posed to  be  burnt  within  a  quarter  of  a  mile  ^m 
his  houses  that  that  will  be  necessarily  a  ground  for 


BiAOISTBATES'  CASES. 


525 


Ceuh.] 


LUSCOHBB  V.  StBSB. 


[Chak. 


this  court  granting  a  perpetual  injunction.    It  may 
be  lo.    The  compounu  facts  referred  to  may  bring 
it  to  that,  that  it  is  a  possible  case ;  but  I  think  it 
dilBcuit  to  understand  that  it  should  be,  and  I  desire 
to  giro  no  opinion  to  the  contrary.    I  believe  it  is 
possible.    It  may  be  that  circumstances  may  exist  in 
which  a  clamp  of  bricks,  even  at  that  distance,  may  be 
a  nuisance.  Then  he  savs,  *'The  cottage  belonging  to 
my  premises  adjoining  the  lake,  which  cottage,  by  the 
terms  of  my  lease,  I  am  bound  to  maintain  as 
habitable  for  the  purpose  of  keeping  the  lake  in 
order,  and  making  that  an  adjunct  to  my  residence, 
ia  at  a  distance  of  only  140  yards."    I  quite  agree 
that  the  reasonable  comfort,  existence,  and  health 
of  those  who  live  in  that  cottage  must  be  sacredly 
oonsidered  and  deemed  of  as  much  Importance  by  a 
court  of  law  or  equity  as  the  health  and  comfort 
and  existence  of  other  individuals ;  but  at  the  same 
time  there  are  many  considerations  which  would 
operate  to  constitute  a  nuisance  to  the  residence, 
plantations,  and  shrubs  about  the  principal  residence 
which  might  possibly  not  operate  with  respect  to 
the  cottage.    If  it  is  shown  that  the  health  and 
xeasonable  comfort  of   those   who   reside   in  the 
cottage  will  be  affected  by  it^  the  case  will  be  as 
important  as  if  it  were  shown  with  respect  to  the 
principal  residents.    What  is  there  to  show  this  ? 
Mr.  Cracknall  says  it  is  a  matter  of  concluded  law, 
as  I  understood  him,  th&t  a  brick-clamp  at  150 
yards  distance  is  of  itself  necessarily  a  nuisance, 
and  that  tiie  court  must  take  judicial  cognisance  of 
that  fact    I  cannot  come  to  such  a  conclusion.    He 
relies  upon  the  case  of  Bwnford  y.  Tumhy  as  an 
authority  for  that  proposition.    Bam/ord  v,  Tvornhy 
was  a  case  in  which  the  distance  was  180  yards. 
No  doubt  in  that  case  the  result  was  a  verdict  for 
the  pit.    But  to  say  that  that  guides  every  case  is 
what  I  cannot  possibly  adopt.    It  appears  in  that 
case  the  party  relied  upon  Hok  y.  Barlow.    He  said, 
**  With  that  I  am  safe.    I  do  not  trouble  myself 
about  entering  into  that  case.    If  Bok  v.  Barlow  is 
wrong,  voQ  will  have  a  verdict ;    and  if  Hole  v. 
Barlow  IS  right,  I  shall  have  a  verdict ;"  and  so  it 
was  settled,  and  rightly  settled,  in  that  particular 
case.     Therefore  under  those  circumstances,  and 
with  the  evidence  tendered,  it  was  held  that  a  clamp 
at  180  yards'  distance  was  a  nuisance,  because  it 
affected  everything   coming  to   it,  and    the   pit. 
Obtslned  a  verdict.    It  appears  to  me  upon  tnis 
fboting  that  that  establishes  that  Hole  v.  Barlow 
Iras  not  law,  and  the  deft,  was  so  sure  of  that  that 
he  did  not  trouble  himself  further  about  it.    That 
may  be  one  solution  of  that  case ;  but  it  is  impos- 
sible to  say,  I  think,  that  there  may  not  be  compound 
dreams tances,  or  other  circumstances,  brought  into 
account  which  did  not  exist  in  Bamford  v.  Tttndey, 
I  cannot,  therefore,  adopt  that  as  being  the  conclu- 
sion   to   be   applied   to   every  case   without    an 
examination  of  the  evidence,  that  the  burning  of 
several  brick-clamps  at   a  distance  of  ISO  yards 
from  a  person's  residence  is  necessarily  a  nuisance. 
Then  what  is  there  to  show  that  the  140  yards  in 
this  case  would  constitute  a  nuisance  ?    It  is  sug- 
gested that  it  is  usual  in  cases  of  this  kind,  even 
where  the  nuisance  has  existed,  to  bring  more  than 
one  witness  to  prove  that  the  acts  done,  and  the 
state  of  things  in  existence,  do,  in  the  opinion  of  the 
witnesses  or  to  the  knowledge  of  the  witnesses  who 
have  been  on  the  spot  and  have  seen  what  is  going 
on,  amount  to  a  nuisance.    What  does  he  tender  of 
that  kind?    He  tenders  first  his  own  affidavit  as 
to  tile  value  of  the  property.    It  is  a  veiy  singular 
statement,  and  I  think  it  only  requires  me  to  read 
it  to  show  that  it  proves  nothing  as  applicable  to 
this  case.    It  may  be  an  oversight.    I  know  not  how 
that  may  be.    After  dealing  with  other  drcum- 
ttances  he  says :  '*  Prior  to  my  receiving  notice  of 
the  deft.'i  intention  to  make  bricks  in  the  said 


field,  I  received  an  offer  of  a  sum  exceeding  900^ 
for  the  purchase  of  my  leases,  which  offer  I  lif used, 
and  I  have  since  March  last  consulted  several 
house  agents  in  London  and  at  Croydon,  but  th^ 
all  inform  me  that  they  could  not  obtain  any  price 
for  such  leases,  and  should  have  very  considerable 
difficulty  in  finding  a  tenant."  We  are  left  to  infer 
— probably  it  may  be  so,  but  it  is  not  necessarily 
the  case— that  he  refused  it  because  it  was  not 
enough,  and  because  he  could  have  got  a  great  deal 
more.  There  may  be  other  reasons  for  refusing  it 
of  which  I  know  not.  Since  March  last  he  has 
been  told,  he  says,  by  agents  that  he  can  get  nothing 
for  it.  There  is  no  explanation  of  whether  there 
has  been  a  change  in  the  circumstances  that  may 
have  taken  place  in  the  interval.  It  would  be 
impossible  to  ask  the  court  to  do  that  which  is  equi- 
valent to  granting  a  perpetual  injunction  to  restrain 
the  owner  of  property  from  dealing  with  it  in  such 
a  way  as  is  the  most  appropriate  use  of  it,  and  that 
I  am  to  accept  that  as  conclusive  evidence  that  the 
intended  brick  burning  has  caused  a  depreciation  in 
the  value  of  his  property.  He  has  not  ventured  to 
say  it»  and  I  cannot  as  against  the  deft,  say  that  it  is 
so.  It  is  not  a  necessary  inference  to  be  drawa 
from  what  he  has  said.    That,  therefore,  I  pass  by. 

The  evidence  of  Knivett  is  no  doubt  direct  as  to 
his  opinion.  It  is  important,  and  I  do  not  desire  to 
deprive  it  of  its  effect.  *  Knivett,  the  policeman,  who 
lived  in  the  cottage  in  question,  which  is  at  the 
distance  of  HO  yards  from  the  intended  clamp,  says : 
**  To  burn  a  clamp  of  this  size  it  would  take  at  least 
a  month  or  five  weeks,  during  which  time  the  smell 
arising  therefrom  would  render  my  cottage  almost 
uninhabitable."  He  brings  it  to  this,  that  burning 
tiie  bricks  would  make  this  small  cottage  uninhabit- 
able for  four  or  five  weeks.  How  it  would  be  if  the 
damp  were  burning,  and  he  gave  the  same  evidence 
then,  and  if  that  were  confirmed  by  other  trust- 
worthy evidence,  and  upon  the  balance  of  evidence 
the  court  came  to  the  conclusion  that  the  cottage 
must  be  shut  up  for  five  weeks,  I  give  no  opinion ; 
but  at  present  I  think  it  very  probable  that  the  pit. 
would  be  entitled  to  an  injunction.  There  would 
be  other  matters  to  take  into  consideration  even 
then ;  but  if  that  should  be  established  ultimately, 
I  think  it  probable  that  the  pit.  would  be  entitled 
to  an  injunction.  I  give  no  opinion,  however,  upon 
it  That  is  really  the  only  evidence,  and  if  the 
damp  were  actually  burning  and  the  nuisance 
existed,  I  could  not  accept  that  evidence  against  the 
evidence  of  the  deft,  as  condusive  upon  the  point, 
or  as  bdng  satisfactory  or  sufficient  to  induce  me  to 
grant  an  interlocutory  injunction.  Evidence  is.- 
sometimes  overdone  by  bringing  forward  witnesses* 
to  swear  to  the  same  thing ;  but  where  one  person 
only  is  produced  to  make  an  affidavit  of  that  kind 
in  opposition  to  the  evidence  on  the  part  of  the  deft, 
in  tills  case,  it  is  too  much  to  say  that  the  court  ia 
to  grant  an  injunction. 

Then  there  is  the  evidence  of  Dr.  Lethebpr. 
He  has  been  down  upon  the  spot  and  he  has  seen  it. 
No  doubt  he  has  addressed  himself  chiefiy  to  the 
effect  that  brick-burning  would  have  upon  health, 
but  that  is  not  the  only  question.  His  evidence 
upon  the  whole  is,  that  he  does  not  believe  there 
will  be  any  injury  to  the  health  of  the  ndghbour- 
hood,  because  he  does,  what  I  think  he  is  quite 
entitled  to  do — ^having  regard  to  what  was  said  ia 
Bamford  v.  Twmhy,  and  to  what  was  said  in  the 
St.  Helen's  Companife  case  as  to  the  question  of 
compound  facts,  and  taking  aU  the  circumstances 
into  consideration,  induding  the  nature  and  extent 
of  the  pit's  enjoyment  before  the  act  complained  of, 
— ^he,  looking  at  the  neighbourhood  and  considering 
that  the  brick-damps  had  been  actually  burning  for 
years,  which  is  quite  consistent  with  the  case  of 
H6U  y.  Barbw  being  overruled,  that  ^omstance 
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18  to  be  looked  at  and  to  be  taken  into  consideration ; 
and  in  dealing  with  that  view  he,  in  the  6th  and  8th 
IMuragraphs  of  his  affidavit  (and  there  are  parts  of  it 
that  are  less  important),  says,  ^  I  visited  the  def t.'s 
brickfield  on  the  other  side  of  the  railway,  at  a 
distance  of  about  100  yards  from  the  present  clamp, 
4md  I  observed  that  the  brickmaking  for  building 
porposes  was  in  operation  at  the  time  of  my  visit, 
and  I  am  of  opinion  that  the  burning  complained  of 
•can  be  no  more  offensive  than  the  clamp  which 
I  saw  burning,  and  which  I  was  informed  had 
been  in  operation  during  brickmaking-time  for  the 
last  five  years.  I  observed,  indeed,  that  the  last- 
mentioned  clamp  was  nearly  surrounded  by  houses, 
«omo  of  which  were  very  near  to  it,  and  must, 
therefore,  feel  the  injurious  effects,  if  any,  much 
more  than  the  pit.,  whose  house  is  so  far  away  from 
the  new  clamp."  I  do  not  think  that  the  latter  part 
of  that  affects  the  pit.  at  all.  Others  may  have 
thought  fit  not  to  complain,  whose  houses  were 
dose  to  the  clamp.  That  is  no  reason  why  the  pit. 
fihould  be  silent.  Dr.  Letheby  has  very  distinctly 
stated  his  opinion  that  the  burning  complained  of, 
as  I  understand  the  whole  of  his  affidavit,  cannot  be 
to  tbA  pit.  more  offensive  than  the  clamp  that 
he  saw  burning.  That  I  think  is  the  intention 
«f  his  affidavit,  and  his  affi  avit  is  to  be  put 
in  opposition  to  the  policeman's.  He  says  further 
in  the  eighth  paragraph,  "  In  my  examination  of  the 
neighbourhood,  I  observed  tiiat  brickfields,  appa- 
rently for  building  purposes,  were  very  numerous 
on  the  southern  side  of  the  plt.'s  premises,  one 
especially  near  to  the  entrance  lodge  to  the  deft.'s 
grounds  in  South  Norwood-park,  and  therefore  I  say 
it  is  not  correct  that  '  there  is  no  other  brickfield 
besides  that  which  the  deft,  is  making  as  aforesaid, 
near  to  any  part  of  the  lands  and  premises  demised 
to  me  (pit.)  as  stated  in  the  said  bill.* "  The  clamp 
which  he  refers  to  then,  I  apprehend,  is  the  one  not 
<m  the  other  side  of  the  railway,  but  the  one  which 
is  at  the  distance  of  115  feet — very  nearly  the  same 
distance  off  the  damp  complained  of — from  the  plt.'s 
fesidence,  rather  more,  but  not  much  more.  There 
is  that  clamp,  and  there  is,  besides  the  oUier  clamp, 
which  is  from  800  feet  to  400  feet  further  off,  on  the 
•other  side  of  the  railway.  Dr.  Letheby  comes 
to  the  conclusion  in  his  evidence  that  there  is 
nothing  that  could  be  complained  of,  and  that  there 
will  be  nothing  to  complain  of  when  the  clamp  is 
burning.  I  think  that  alone  is  sufficient  to  counter- 
balance the  evidence  of  the  policeman.  Thus, 
looking  at  all  the  circumstances  of  the  case,  I  come 
to  the  conclusion  that  it  is  not  ripe  for  granting  an 
injunction. 

There  is  another  question  which  I  think  a  very 
important  one,  which  has  not  been  referred  to.  I 
repeat  that  it  is  very  probable  it  may  not  arise  in 
the  present  case,  but  in  some  of  the  cases  it  must 
be,  1  think,  considered  ere  long~  namely;  the  qu'^s- 
tion  which  Lord  Eldon  referred  to  in  I%e  Attorney- 
Cfeneral  v.  Nieholj  as  to  whether  it  is,  of  course,  where 
there  has  been  a  verdict  at  law,  that  there  should  be 
A  perpetual  injunction.  That  is  a  question  which 
may  have  to  be  considered  in  these  cases.  In  Hole 
V.  Bariow  the  damages  were  40^.,  and  Lord  Eldon  in 
The  Attorn^- General  v.  Nichol,  which  was  a  case  as 
to  darkening  andent  lights,  made  some  observations 
which  apply  to  the  present  case.  He  aoid,  ^'Hiere 
ore  many  obvious  cases  of  new  buildings  darkening 
those  opposite  to  them,  but  not  in  such  a  degree  that 
an  injunction  could  be  maintained,  or  that  an  action 
<m  the  case  could  be  supported,  which,  however, 
might  be  maintained  in  many  cases  which  would 
not  support  an  injunction.*'  He,  therefore,  points 
to  that  as  a  possible  result,  that  you  may  have  a 
case  at  law  which  yet  would  not  entitle  you  to  an 
injunction.  In  the  Sheffield  Gas  ConqKo^e  case, 
ahhough   no  doubt   that  was  a   case  mvolving 


entirely  different  considerations,  the  Lords  Justices 
were  c^  opinion  that  an  undoubted  nuisance  was 
committed,  but  it  did  not  entitle  the  parties  to  aa 
injunction,  and  they  refused  to  grant  the  injimction; 
that  was  no  doubt  upon  grounds  wholly  different 
namely,  that  each  particular  was  merely  temporaiy. 
Here  it  is  said  that  it  will  last  for  some  yean, 
although  I  rather  gather  from  Knivett's  amdaTit 
that  it  will  only  last  from  four  to  five  weeks.  I  am 
of  opinion  that  the  duration— wliatever  may  be  the 
probable  result  of  the  case  as  to  the  sufficiency  of 
the  injury  when  completed,  may  give  a  title  to  the 
injunction. 

It  is  right  that  I  should  add,  uxK>n  that  part  of 
the  case,  and  I  am  glad  to  have  an  early  opptntonity 
of  doing  BO,  that  in  the  case  of  Walter  v.  Sdfe,  Ixtta 
St.  Leonards  took  a  directly  opposite  view,  and  vas 
of  opinion  that  if  there  was  a  nuisance  at  law  esta- 
blished, the  pit.  was  clearly  entitled  to  an  in j  one- 
tion  in  equity.  I  am  speaking  from  my  own  memory 
of  fifteen  years  ago,  but  I  ^ieve  I  am  right  as  to 
what  took  place  before  Lord  St.  Leonanis.  Tlie 
present  V.  Cf.  Malins  opened  the  case  before  liord 
St.  Leonards.  Knight  Bruce,  V.  C.  had  in  fact 
taken  upon  himself  the  duty  of  an  arbitrator ;  tiie 
course  of  the  court  required  that  the  case  should  go 
to  law,  but  the  parties  consented  that  the  V.  C. 
should  deal  with  it  without  its  going  to  law.  Loud 
St.  Leonards  immediately,  upon  the  opening  of  the 
case,  said :  "  This  is  not  a  case  for  an  appeal ;  and 
I  decline  to  hear  it,  and  I  affirm  the  dedsion  of  the 
V.  C.  upon  that  ground."  ^  Then,"  said  the  connsd 
for  the  deft,  in  equity,  "  I  have  to  open  to  your 
lordship  this  case ;  that  although  it  be  a  nuisance 
it  is  not  of  suffident  magnitude  to  send  to  law,  and 
it  is  not  suffident  for  the  granting  an  injunction  in 
equity."  The  Attomey-  General  v.  NichoB  was  acooid- 
ingly  cited,  and  Lord  St.  Leonards  said,  *'  I  decline 
to  proceed  further  with  the  case.  I  cannot  entertain 
that  question ;  I  will  not  enter  into  the  question  of 
the  degree  of  nuisance.  If  it  be  a  nuisance  at  law, 
it  is  a  nuisance  in  equity,  and  the  injunction  must 
go."  That  was  settled  in  Walter  v.  Sd/e;  hut  then 
Uiere  is  the  language  of  Lord  Eldon  in  the  case  I 
have  referred  to,  whidi  I  fed  very  strongly. 

Dickinson,  Q.  C. — ^Tour  Lordship  will  recollect  if 
I  may  venture  to  sav  so,  that  all  that  was  very  much 
considered  by  Wood,  V.  C.  in  Dent  v.  The  Auction 
Mart  Compamff  14  L.  T.  Rep.  N.  S.  827.  in  which 
case  he  dearly  drew  the  distinction  as  to  the  damage 
being  so  trifling  that  it  could  be  met  by  compensa- 
tion, and  that  that  did  not  create  a  case  for  an 
injunction. 

Lord  Justice  Rolt.— I  pressed  it  upon  the  V,  C, 
but  I  do  not  recollect  that  he  gave  any  opinion  upon 
it ;  but  it  does  appear  to  me  that  in  these  brick- 
burning  cases  near  large  dties  it  may  occur  that 
a  verdict  shall  be  given,  and  yet  it  may  be 
merely  a  money  question,  and  nothing  but  the 
value  of  the  property  in  question.  I  do  not  say  that 
it  is  so  in  this  case ;  but  there  are  cases  where  a  vety 
small  amount  of  damages  would  be  given  by  a  jury, 
and  to  say  that  a  perpetual  injunction  is  to  oe 
granted  in  such  a  case,  merely  because  there  is 
legally  and  technically  a  nuisance,  would  require 
some  consideration.  X  think  it  very  probaUe  that 
here,  if  there  be  a  nuisance  at  all,  and  if  damage 
were  to  accrue,  that  would  entitie  the  pit.  to  an 
injunction ;  but  all  these  circumstances  show  hov 
important  it  is  to  hesitate  before  granting  an  In- 
junction until  an  opinion  can  be  formed  as  to  tiie 
consequences  of  tiie  intended  acts.  It  is  very  diffi- 
cult to  form  such  an  opinion  from  the  mere  fact  of 
proximity,  and.  therefore^  it  appears  to  me  that  this 
injunction  ought  not  to  stand. 

Now  as  to  the  costs  of  the  implication,  I  think 
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the  pit.  ihoold  not»  in  any  point  of  view,  and 
whettier  he  suooeeds  ultimately  or  fails,  be  entitled  to 
the  ooste  of  this  motion ;  but  I  do  not  think  that  he 
ought  to  pay  the  deft,  the  costs  of  the  motion  if  he 
raoceeds ;  and,  therefore,  in  that  view  I  apprehend 
that  the  proper  order  will  be  to  make  the  deft.*s 
oosts  oosts  in  the  cause,  both  of  the  original  motion 
Mid  of  the  appeaL 

Solicitors  for  the  deft  appealing,  Worry,  Robins^ 
and  Burgu. 

lioitor  f cr  the  pit,  Tundof. 


BOLLS  OOmEtT. 

Ksportsd  \j  T.  B.  Dalt,  Eiq.,  Bunister-at-Lsw. 

Nov.  Sand  11^  1867. 

WOMBBSLBT  V,  CHtJBCH. 

iVufjofios— Po2brfion  of  vfoter— Infvcnction, 

WAm  a  vfttt  ii  stimiied  with  water  vAtefc  percohtet 
throMjfk  the  0arik,  and  does  not  flow  throvah  anjf 
d^bmd  tkamul,  ahJumgk  the  owner  of  the  woU  is  not 
emtUkd  to  the  water  until  it  aetnaify  entere  hie  well, 
ile oeaqfier  of  adfoinina  propaty  will  be  reetrained 
from  neing  a  cesspool  therein  in  eeah  a  manner  ae  to 
poBute  the  water  coming  through  hie  property  and 
eupphfing  the  wtlL 

This  was  a  suit  for  an  injunction  to  restrain  the 
defts.  from  using  a  cesspool  in  such  a  manner  as  to 
poDttte  a  well  belonging  to  the  pit,  under  the 
following  drcumstances : — 

The  ^t  and  one  of  the  defts.  were  owners  of 
adjoining  properties,  situate  about  four  miles  from 
Korwich,  and  upon  the  pit's  premises  was  situate 
a  dwelling-house  occupied  by  thirteen  persons. 
The  other  deft,  was  a  lessee.  Upon  the  pit's 
premises,  near  where  the  properties  adjoined,  was  a 
well  sunk  to  the  water  lera  sixty  feet  deep,  and 
upon  the  deft's  premises  a  cesspool  fifteen  feet 
deep.  According  to  the  uncontradicted  evidence  of 
the  pit.,  the  water  in  the  well  was  used  for  drinking 
mod  culinary  purposes,  and  was  perfectly  good  up  to 
the  month  of  March  1866.  In  that  month  the  deft, 
commenced  deepening  his  cesspool,  and  in  spite 
of  the  remonstrance  of  the  pit  sunk  it  to  a  depth  of 
forty-seven  feet,  that  is  to  say,  within  twelve  or 
thirteen  feet  of  the  water  level.  The  lateral  dis- 
tance from  the  well  to  the  cesspool  was  about  four- 
teen yards.  A  cemetery  was  near  the  property,  but 
the  nearest  gtare  in  it  was  fifty-one  yards  from  the 
welL 

Jeaself  Q.C.  and  G,  Haeiings  for  the  pit.— The 
water  was  pure  vntil  the  cesspool  was  deepened. 
Since  then  it  has  been  bad,  and  the  deft's  evidence 
admtti  that  to  be  the  case.  We  ase  guilty  of  no 
laches. 

AUomey-Generei   ▼•    Oormomdon   of   Kingston-on- 
Thames,  12  L.  T.  Bep.  N.  S.  665;  18  W.  B.  888. 

BaggaUcqf,  Q.C.  and  ZtndZy.—The  pit's  evidence 
does  not  prove  the  impurity  to  come  from  our  cess- 
pDoL  The  pit  has  no  right  to  the  water  in  his  well 
until  it  comes  there,  and  then  only  in  the  condition 
In  *ii4iidi  it  is  when  it  arrives.  Tne  water  does  not 
flow  there  in  any  known  diannd,  but  percolates 
lhroii|^  the  earth. 

Chaeemore  v.  JKohardLj  H.  L.  849; 
Mtfdgkineon  v.  Emwr,  82  L.  J.,  N.  6..  tSly  d.  B. ; 
Adon  V.  BlandeUy  12  Mess.  &  Wds.  824;  1  L.  T. 

Bea2e7; 
Het<Aer  v.  l^ftwdSi,  8  H.  &  0.  774. 

Jeetel,  Q.C.  ia  leply. 


Lord  BoMiiXT. — ^The  object  of  this  suit  is  to 
restrain  the  deft  from  using  a  cesspool  upon 
his  property  in  such  a  manner  as  to  pollute 
the  water  feeding  the  pit's  well.  The  result  of 
the  evidence  is  that,  previously  to  the  deepening  of 
the  oesspool  the  water  in  the  well  was  clear  and. 
fit  for  use,  but  since  that  time  it  has  become  polluted 
and  unfit  to  drink.  I  am  of  opinion  that  the  cause 
of  this  pollution  is  the  percolation  of  sewage  matter 
from  the  deft's  cesspool.  I  must  therefore  make  a 
decree  in  the  form  of  the  1st  paragraph  of  the 
prayer  of  the  pit's  bill,  and  the  deft  must  pay  th» 
oosts  up  to  the  hearing. 


UAGIBTBATKP   OOTTBTS. 

GOBE  DIVISION  OF  MIDDLESEX. 

Edoswabb,  March,  1867. 

(Before  Edwabo  W.  Cox,  Esq.,  Chairman,  G.  F» 
Habbu,  and  S«  P.  Kmukjlmd,  ^''V*) 

Otebt  17.  Smith. 

Twmpihe  toO^Paeeimg  mot  more  than  100  yarde^WheK 

ieaeroeeingf 

7b  goto  the  railway,  B.  had  to  pose  a  tungnhe-gate  and 
proceed  vpon  the  tumpike'road  for  a  distance  of  forty" 
four  ijards;  thence  he  turned  into  a  highway  (not 
tttnqnlx) ;  iht  carriage,  in  returning,  traversed  the 
same  distance  on  the  turnpike,  and  when  it  fetched 
him  in  the  evening,  the  like  distance  again.  The  four 
traversings  made  a  'distance  passed  upon  the  turnpike- 
road  of  more  than  100  yards  in  the  whole  : 

Held,  that  going  and  returning  oonetituttd  one  dietimri 
jowmey  ;  that  the  two  joumeye  in  the  same  day  at 
different  timee  coM  not  be  added  together  so  ae  to 
make  B.  liable  to  pay  toll  by  anticipation  when  he 
passed  the  gate  for  the  first  time^  ae  in  the  caee  of 
K.  V.  Gerard,  InU  that  toll  could  be  demanded  an  the 
return  in  the  second  journey,  B,  having  then  aetnally 
"passed^*  mere  than  100 yareb  thereon, 

B.  entered  Ae  tmvpike-road  on  one  side  of  the  twnpike' 
gate,  passed  along  the  1umpike»road  fbr  foriy^Jonr 
yarde  and  then  entered  a  highway  en  the  same  side  of 
the  road: 

Held,  that  this  was  onfy  ^*  crossing  "  within  the  meaning 
of  the  Act,  and  that  B.  was  not  liable  for  toU, 

The  facts  of  this  case  suflkienUy  appear  in  the 
following  judgment  ddiivered  liy  the  CHAonru^ 
after  time  taken  to  consider  it 

In  this  case  it  appears  that  the  deft^  on  his  way 
to  the  Harrow  station  in  the  morning,  has  ocoasion 
to  pass  the  8heepcote  turnpike-gate,  going  over 
forty-four  yards  of  the  turnpike-road,  and  then  he 
passes  on  to  a  hi|^wi»^,  not  turnpike,  at  the  end  of 
the  turnpike-road.  The  carriage  returns  from  the 
station  by  the  same  road,  the  horse  is  put  up  in  the 
stable,  and  in  the  evening,  on  the  deft's  return  from 
town,  the  same  journey  is  repeated.  It  is  contcndei 
by  the  camplauumt,  the  toll-keeper,  that  the  deft. 
is  liable  for  toll,  iaasmuoh  as  he  traverses  more  thaa 
100  yards  of  the  turnpike  in  the  course  of  the  day. 
The  deft  ooDtends,  first,  that  each  journey  of  the 
carriage  to  the  railway  is  a  separate  journey,  and  as 
he  does  not  pass  over  100  yards  of  the  road 
in  the  ooasse  of  that  journey,  therefore  he  Is 
not  liable ;  and  second,  that  he  is  exempt  aa  onlir 
croesiQg  the  turnpike  road.  The  first  question  i% 
whether  all  the  passings  down  the  road  in  the  oeetse 
of  the  day  can  be  added  together,  and  so  making  a 
traversing  of  100  yards  within  the  meaning  aiiA 
intention  of  the  Act  In  a  farmer  case  we  deoidei 
that  going  and  vetuming  constituted  oee  Jovnej^ 
and  thftt   inesinwjh  as   the  deft.,  when 
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the  gate  the  first  time,  intended  then  to  go 
more  than  100  yards  on  the  turnpike-road,  he 
vas  liable  to  tdl  (as  determined  by  the  case  of  Reg, 
T.  Gtnxrd),  Bnt  the  case  now  before  us  differs  from 
that  in  this  important  fact,  that  here  there  are  two 
distinct  journeys,  in  neither  of  which  is  100  yards  of 
the  turnpike-road  traTersed.  The  nrinciple  that 
gOTemed  the  case  of  Beg,  t.  Oerard  in,  thoefore, 
not  amdicable  to  this  case,  and  the  pdnt,  so  far  as 
I  can  find,  has  never  been  determined.  The  principle 
in  Reg.  r,  Gerard  and  Hcarwood  t.  Poweuv^  that 
when  a  person  passes  a  turnpike-gate  intending  to 
^  100  yards  upon  the  road  in  Uie  course  of  his 
journey,  even  though  he  has  not  then  traversed  so 
much,  and  will  not  do  so  until  he  is  far  on  his  way, 
he  is  liable  for  toll.  But  as  it  appears  to  us,  the 
condition  is,  that  he  shall  intend  to  trayerse  it  tn 
the  course  ofthatjoum^.  Now  the  deft,  in  this  case 
makes  two  separate  and  distinct  journeys.  He 
might,  if  he  leased,  take  a  different  horse  and 
caniage  for  each  journey,  in  such  case  he  certainly 
would  not  be  liable,  for  neither  of  the  Tdiides  would 
hare  trayersed  100  yards.  When  he  passes  the  gate 
in  the  morning  he  contemplates  nothing  more  in 
that  journey  than  that  the  carriage  shall  return; 
therefore  it  could  not  be  demanded  then.  8o,  also^ 
it  could  not  be  demanded  on  the  return,  for  it  had 
not  gone  100  yards  in  fact.  Nor  on  going  on  the 
second  journey,  for  the  same  reason.  There  remains, 
then,  the  question  whether  liability  is  iucurred 
on  the  return  in  the  second  journey,  when  this 
carriage  has  actually  traversed  100  yards  in  the 
course  of  the  day.  Now,  the  words  of  the  Turnpike 
Act  are  that  *'  no  toll  shall  be  demanded  in  respect 
of  any  horse,  &C.,  or  carriage,  &c.,  which  shall  only 
cro^s  any  turnpike-road,  or  shall  not  pass  above  100 
yards  thereon."  The  question,  therefore,  turns  on 
the  meaning  of  the  word  **  pass."  Does  it  apply  to 
several  journeys  or  to  one  journey?  If  several 
distinct  journeys  can  be  added  together  to  make  up 
a  passing  of  100  yards,  then  the  toll  might  be  de- 
manded on  the  first  passing  of  the  gate,  because 
the  deft,  then  contemplated  two  distinct  journeys. 
But  if  each  journey  is  distinct,  it  is  as  if  at  the 
end  of  the  first  journey  the  deft,  had  put  up  the 
carriage  and  taken  another  horse  and  carriage  for 
the  second  journey.  He  might  certainly  use  the 
road  twenty  times  a  day,  each  time  for  ninety-nine 
yards,  provided  he  did  so  with  different  horses  and 
carriages ;  and  this  would  be  a  good  answer  if  the 
charges  were  upon  the  person  using  the  carriage ; 
but  uie  charge  is  upon  the  carriage  and  horse,  and 
any  carriage  and  horse,  by  whomsoever  driven,  pass- 
ing 100  yards  on  a  turnpike-road  is  liable  to  tolL 
The  question  turns  upon  the  meaning  of  the  term 
''pass  thereon."  Does  that  apply  to  a  single 
passage  or  to  many  passages  ?  To  resolve  this  it  is 
necessary  to  refer  to  the  intent  and  purpose  of  the 
statute.  The  design  was  to  make  those  who 
used  the  road  contribute  towards  its  repair; 
100  yards  was  the  user  which  was  thought  to 
justify  the  levy  of  a  toll.  If  a  man  had  a 
warehouse  ninety-nine  yards  from  his  shop,  he 
might,  if  the  deft.'s  contention  is  right,  make 
ten  ioumeys  a  day  all  the  year  round,  wearing  990 
yards  of  the  road  daily,  without  contributing  a  six- 
pence towards  the  repair  of  the  damage  he  has 
done.  As  there  is  a  doubt  as  to  the  meanmg  of  the 
term  "pass  thereon,"  we  think  the  interpretation 
put  upon  it  should  be  that  which  best  accomplishes 
the  design  of  the  statute,  for  this  is  not  a  pemd  law 
to  be  construed  in  favour  of  the  subject.  Conse- 
quently, we  are  of  opinion  that  the  d^t.  is  not 
exempt  from  toll  by  reason  of  not  having  passed 
more  than  100  yards  thereon,  and  that  such  toll  is 
to  be  levied  when  the  gate  is  passed  on  the  return 
from  the  second  journey.  But  there  is  anoth^  ques- 
tion here.    The  Act  exempts  also  hones  and  car- 


riages that  shaU  **  only  cross  "  a  turnpike-road,  and 
the  deft,  says  that,  although  he  passes  forty-four 
yards  from  the  place  where  he  enters  the  turnpike^ 
road  to  the  place  where  he  quits  it,  he  is  "only 
crossing."  This  point  is  no  less  difficult  than  th» 
other,  and  it  is  as  yet  equally  undecided  what  is  • 
crossing  of  the  road  within  the  meaning  of  the 
statute  ?  If  there  had  been  no  other  exemptioa  tb» 
difficulty  would  not  have  arisen,  for  the  word  would 
then  be  read  in  its  ordinary  sense  as  gmng  from  one 
side  to  the  other.  But  tibe  same  sentence  that  exempt* 
carriages  **  only  crossing,"  exempts  those  that  d» 
pass  100  yards  thereon.  Now  if  the  words  *  only 
cross"  mean  merely  going  in  a  direct  line  from  one 
side  of  the  road  to  the  other,  they  are  superfluous, 
for  the  100  yards  exemption  would  in  all  cases  suffice 
for  such  a  crossing.  But  if  the  crossing  is  not  ta 
be  in  a  straight  line^  but  may  extend  to  an  entrance 
on  one  side  of  the  tumpike-road,  and  an  exit  on  the 
other  side,  not  immediately  opposite,  but  some  dis- 
tance down  or  up,  the  question  oecomes  one  of  degree. 
If  ten  yards  is  to  be  permitted,  wl^  not  twenty, 
fifty,  or  more.  Say  that  the  exit  on  the  other  side 
is  ten  feet  down  the  road,  it  could  not  be  held  nofc 
to  be  a  crossing  within  the  meaning  of  the  AcU 
What,  then,  is  to  be  the  measure  of  distance?  Any- 
thing within  100  yards  would  be  a  superfloooa  ex- 
emption, for  any  distance  within  that  Is  exempted 
by  another  provision.  How,  then,  is  crossing  to  be 
construed?  It  must  have  reference  to  the  object 
intended  by  the  person  using  the  carriage.  Does  he 
go  upon  the  turnpike  road  with  bond  fide  intent  to 
pass  from  one  highway  to  another  within  a  reasonable 
distance  apart?  If  so,  in  our  opinion,  he  '^only, 
crosses  "  it,  within  the  meaning  of  the  statute.  The 
deft.,  in  fact,  used  but  forty-four  yards  for  this  pur- 
nose.  His  design  was  bond  fide  to  go  only  from  one 
highway  to  another.  It  may  be  said  that  this  is  not 
within  the  Act  because  the  highway  is  not  on  the 
other  side  of  the  road,  and  therefore  he  does  not 
**  cross  "  it.  But  if,  as  often  happens,  the  highway 
of  exit  is  eight  or  ten  yards  from  the  highway  iH 
entrance^  and  on  the  same  side  of  the  road,  it 
could  not  be  said  that  such  a  passing  from  one  to 
the  other  is  not  a  crossing.  Here  the  highway  of 
exit  is  at  the  end  of  the  tumpike-road,  and  if  an 
exit  on  the  same  side  is  permissible*  much  more 
would  be  this.  Both  the  questions  raised  in  tfajj 
case  are  very  doubtful  and  difficult,  and  of  consider- 
able importance  alike  to  the  public  and  to  the  turn- 
pike-roads,  and  we  hope  that  the  opinion  of  a 
Superior  Court  will  be  taken  upon  it ;  for  which, 
purpose  the  bench  will  readily  grant  a  case. 

Judgmend  for  the  dejt^ 


MIDDLESEX  SESSIONS. 

Friday,  Nov.  1,  1B67. 

(Before  Sir  W.  H.  Bodkin,  Assistant-Judge,  and  a 
Bench  of  Magistrates.) 

Bbo.  v.  Botcb. 

Paumbroken^  Act — Interest. 

The  Paumbroher^  Act  uiqtosea  a  penalty  on  a  paum* 
broker  taking  more  than  Uie  kgai  interest  on  amf 
article  pawned. 

The  deft,  was  a  pawnbroker;  his  dkop  was  kept  bg  am. 
assistant,  B,  took  a  pawn  ticket  and  moneg  to  redeeas 
a  watch  she  had  pawned.  The  assistant  made  m 
wrong  calculatioa  of  interestj  but  as  it  was  ejqtressfy 
found,  bg  mere  mistake,  and  without  any  intentimi  fe 
defiraucL 

Queere,  is  the  pawnbroker  Ucdth  to  ihepenaltyt 

Held,  that  the  Act  making  no  exoqHion,  he  was  Uabte. 

Held,  also,  that  a  special  case  ^pon  it  ooMnot  be  stated^ 
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The  deft,  a  pawnbroker  of  LMSon-groTe,  had  been 
oonyicted  by  Mr.  Mansfield  in  a  penalty  of  40«. 
and  costs  under  the  Pawnbrokers'  Act,  for  demand- 
ing more  than  the  legal  interest  on  a  certain 
pawn  ticket.  Against  this  conviction-  the  deft, 
appealed. 

Poland  appeared  for  the  prosecution. 
Tt^kr  for  the  deft. 

The  facU  prored  were,  that  the  prosecutor,  the 
wife  of  an  artisan,  had  pledged  a  watch  with  the 
deft  On  the  24th  Dec.  last  she  went  with  the 
pawn  ticket  and  the  moner  to  redeem  the  watch. 
It  had  been  pledged  for  sl  10s.,  and  five  months 
and  two  weeks'  interest  was  due,  making  the  proper 
interest  4i.  9}dL,  which,  with  the  principal,  amounted 
to  2/.  145.  9JdL  The  woman  gave  him  four 
sorereigns.  Be  returned  only  7|dL,  mistaking 
4s.  9)<1  for  9$.  4}<f.  It  was  sworn  by  him  that  the 
error  was  accidental. 

Teller  for  the  deft,  contended  that  this  was  a 
quasi-criminal  offence,  all  penalties  being  held  to  be 
of  that  nature;  and  that  to  constitute  such  an 
offence,  there  must  be  a  criminal  or  wrongful  intent ; 
a  mere  mistake,  as  this  manifestly  was,  could  not  be 
punishable. 

Poland,  for  the  prosecution,  contended  that  the 
statute  made  no  such  exception,  but  affixed  the 
penalty  to  the  Act  for  which  it  designed  to  allow  of 
no  excuses  whatever.  If  such  an  excuse  could  be 
aet  up  in  one  case,  it  might  in  all  cases.  He 
cited  Morden  v.  Porter,  1  L.  T.  Rep.  N.  S.  403. 

The  AssiSTAiTT- Judge,  after  consultation  with  the 
magistrates,  said  that  in  the  opinion  of  the  Bench 
the  taking  of  the  44.  TcL  was  merely  a  mistake,  and 
there  was  no  criminal  nor  fraudulent  intent  what- 
ever ;  but  the^  felt  themselves  bound,  in  the  absence 
of  an  authority,  by  the  explicit  language  of  the 
statute.  But  as  it  was  a  point  of  considerable 
importance  to  the  pawnbrokers,  the  Court  suggested 
that  it  should  be  taken  by  special  case  to  a  Superior 
Court.  It  would  be  desirable  to  have  the  opinion 
npoo  it  of  the  Court  of  Queen's  Bench. 

Tayler  said  that  unfortunately  such  a  case  could 
not  be  stated  by  this  court    The  appeal  was  flnaL 

The  AssisTAKT-JuDOB.— The  pawnbrokers  then 
should  find  out  some  other  means  of  obtaining  the 
construction,  by  a  Superior  Court,  of  a  statute  that 
so  greatly  imperilled  them. 

Conviction  confirmed. 

SWANSEA  POLICE  COURT. 

(Before  the  Mayor,  Mr.  Baobbawb,  Q.  C,  and  other 

Magistrates.) 

lU  William  Hbhbt  Llotd. 

ParmmcOion. — Form  of  «t(minons^22  Vid.  c.  85. 

A  ntmmoits  charging  perBonation  of  a  voter  at  a 
municipal  election  must  bear  on  its  face  the  name  of 
the  voter  alleged  to  have  been  personated. 

William  Henry  Lloyd,  accountant,  was  summoned 
for  ^  that  he,  on  the  18th  Nov.  1867,  did  unlawfully 
induce  one  William  Evans  to  personate  a  person 
entitled  to  vote  at  a  certain  election  of  counciUors 
for  the  Upper  Ward  of  the  said  borough,  and  whose 
name  is  on  the  burgess  roll." 

Smith  appeared  to  conduct  the  case  on  behalf  of 
the  informant,  Mr.  Hopkins ;  and 

(X/ton  (Bristol)  appeared  for  the  deft. 

Upon  Smith  attempting  to  open  his  case^ 
Mao.  Cas.— Vol.  IV 


CUfton  objected  to  the  form  of  the  summons, 
being  vague  and  unsatisfactory.    He  referred  to  the  • 
9th  section  of  22  Vict,  c  35,  ''That  if,  pending,  or 
after    any   election   of    councillors,    auditors,    or  * 
assessors,  any  person  shall  personate  or  induce  any  . 
other  person  to  personate  auj  person  entitled  to  sa 
vote,"  &c    Now,  in  the  summons,  there  was  no  • 
intimation  as  to  the  person  who  had  been  person- 
ated.   He  submitted  tliat  the  summons  must  nofc  ; 
only  be  amended,  but  that  it  must  be  amended  at . 
the  cost  of  the  prosecution,  and  he  and  his  client 
must  attend  again. 

Mr.  Baoshawb. — ^Why  come  again  ?     We  can  . 
amend  the  summons. 

Clifion  referred  to  the  case  .of  Reg.  v.  Baynes. — 
The  language  of  the  information  in  that  case  (and  . 
it  is  the  only  decided  one  on  the  section)  is  ~ 'Spend- 
ing a  certain  election  of  counciUors  for  St.  Phillips*  ' 
ward,  in  the  borough  of  Sheffield,  in  the  West 
Riding  of  the  County  of  York,  unlawfully  and 
knowingly  did  induce  one  James  Fogle  to  personate 
one  George  Bamford.*'  Upon  that  authority  he 
asked  the  bench  to  deal  with  the  summons  in  the 
way  he  had  suggested. 

Smith.— Mr.  Clifton  quotes  this  case,  together  - 
with  the  information  on  which  it  lay,  but  he  does 
not  tell  you  that  there  was  no  point  raised  on  that. . 
No  point  was  raised  on  the  information  in  that  case^ 
and  no  discussion  took  place  upon  it.    Therefore^ 
the  question  comes  back  to  this — what  is  the  post* 
tion  of  things  under  the  Act  of  Parliament  ?    We  > 
say  in  this  summons  that  he  did  induce  Wm.  Evans  . 
to  personate  somebody.    Now,  my  friend  says  that  : 
it  is  too  vague  ;  but  if  his  client  had  induced  some*  • 
body  to  personate  fifty  people,  are  all  the  names  to  • 
go  in  the  summons  ?    Now,  we  say  you  induced  one  - 
Wm.  Evans  to  personate  some  one,  and  we  wUl  put 
Evans  in  the  box,  and  see  who  it  was.    If  the  deft, 
met  Wm.  Evans,  and  asked  him  if  he  had  a  vote^  . 
and  he  said,  '*  No,"  and  deft,  then  asked  him  to  talre  - 
a  voting  paper  to  a  polling  place,  and  the  person  to  • 
whom  he  makes  the  inducement  tender  it,  is  not  that 
an  inducement  to  personate  ?   For  it  is  not  neoessarr 
that  the  offence  of  personation  should  be  completed. 
The  inducement  to  personate  is  the  offence  in  this 
case,  not  the  mere  fact  of  personation.    The  verj 
object  of  the  statute  is  that  two  classes  of  persons  - 
should  come  within  its  terms — ^the  one  who  person- 
ates, and  the  other  who  induces  another  to  personate. 
I  submit,  therefore,  that  the  summons  is  sufficient.. 

CHJUm  replied. 

The  Matob  (after  short  consultation)  said : — It  is  • 
the  unanimous  opinion  of  the  bench  that  the  sum-  • 
mens    is   inadequate,  and,  therefore,  it  must  bo 
amended  before  it  can  be  considered  by  the  bench. 
It  appears  absolutely  necessary  that  the  deft,  should 
know  what  case  was  before  him—what  he  is  really- 
charged  with. 

V.  0.  WOOD'S  COUBT. 

Reported  by  'VT.  H.  Eckkkt  abd  R.  T.  Boi)lt,  Eaqn., 
Barristen-at-Law. 

Dec.  5  and  U,  1837. 
CooKs  V.  Forbes. 

Nuisance — PoiQution  of  air — Injunction  refused. 

Where  a  person  who  carried  on  a  manufacture  in  itself ' 
lawful,  but  which  required  the  greatest  precaution  to 
prevent  accidents,  used  due  precaution,  but  occasionally  ■ 
btf  accidents  happening  at  very  long  intervals  caused  ti> 
his  neighbour's  manufacture  injuries  not  irreparabhi. 
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but  suck  as  could  be  compensated  by  damages,  the  court 
refu^  to  grant  an  injunction. 

This  was  a  suit  by  the  plt«.,  William  Cooke 
Samuel  Hindley,  and  David  Law,  of  Friday-street,  in 
the  city  of  London,  dealers  in  cocoa-nut  fibre  matting, 
and  James  Figfgis,  who  as  their  manufacturer  ai^ 
tenant  occupied  premises  belonging  to  them,  with 
extensive  drying  and  bleaching  grounds  at  Old  Ford, 
Bow,  in  the  comity ^pf  Mddlesex,  to  restrain  the 
defts.,  who  were  manufacturers  of  sulphate  of 
amnsonia  and  carbonate  of  ammonia,  and  occupied 
premises  adjoining  those  of  the  pits.,  from  carrying 
on  their  manufacture  in  such  a  way  as  to  cause 
damage  to  the  pits,  or  the  manufacture  carried  on 
by  them. 

It  appeared  that  the  pits,  employed  chloride  of 
tin  in  their  bleaching  liquid,  and  they  complained 
that  when  the  cocoa-nut  matting  was  hung  up  to 
dry,  they  were  injuriously  affected  by  the  escape  of 
sulphuretted  hydrogen  which  escaped  from  the  works 
of  the  defts.,  and  which,  by  combining  chemically 
with  the  chloride  of  tin,  turned  the  matting  from  a 
bright  and  reddish  brown  to  a  dull  and  blackish  tint. 

The  case  made  by  the  bill,  the  nature  of  the 
defence,  and  the  effect  of  the  evidence  adduced  by 
the  pits,  and  defts.  suficiently  appear  in  the  x^dg- 
ment  of  the  Y.  C. 

Grovef  Q.  C,  LittJBf  Q.  C.  and  Locock  Webb  appeared 
for  the  pits. 

G.  M.  Giffard,  Q.  C,  Kay,  Q.  C.  and  Martineau, 
for  the  defts.,  contended  that  the  court  would  not 
grant  to  a  manufacture  of  exceptional  d^cacy  a 
protection  greater  than  it  is  called  upon  to  afford 
to  the  health  and  comfort  of  residents,  and  that  the 
pits,  must  put  up  with  the  ordinary  air  of  the  neigh- 
bourhood. 

Grove,  Q.  C.  in  reply. 

The  following  cases  were  cited : 

St.  Helens  Smelting  Company  v.  Tapping,  11  BL  of  L. 

Cos.  642 ;  L.  Rep ,  1  Ch.  666 ; 
Attomey'Genertd  v.  JIagor  of  Kingston,  12  L.  T. 

Bep.  N.  S.  665; 
Wetb  ▼.  Bird,  18  a  B.,  N.  8.,  841. ; 
Woody.  Wmvek,  3  Ex.  748; 
Ban/ord  t.  Tttmleg,  7  H.  &  N.  160 ; 
Bacon  v.  Jones,  4  M.  &  C.  433 ; 
Hole  V.  Barlow,  4  C.  B.,  N.  S.,  334. 

The  Vice-Chjlncellob.— In  this  case  the  pit. 
has  filed  his  bill  to  restrain  the  deft,  from  cariyang 
on  a  business  at  Stratford  in  such  a  manner  as  to 
occasion  musance  to  the  pit.,  the  complsint  being 
of  a  nuisance  as  regards  bealth,  and  as  reguds  the 
depreciation  valoe  of  his  property  inasmuch  as  the 
maoofacture  which  he  carries  on  in  his  works  can- 
not be  properly  canied  on  in  consequence  of  «*— Tay» 
inflicted  by  the  emissum  of  noxioas  vapotDs  f  rea 
the  def  t.'s  works,  which  has  the  effect  of  damaging 
to  a  serious  extent  the  mating  tet  the  pit.  manu- 
factures. Now,  as  regards  the  question  of  health, 
that,  I  think,  was  veiy  properly  abandoned  in  reply, 
inasmuch  as  the  circumstances  were  strong  to 
show  that  no  such  injury  had  been  effected.  That 
part  of  the  case,  therefore,  I  may  pass,  by,  and  the 
case  is  reduced  to  the  question  of  hijury  which  has 
been  done  to  the  pits.'  manufactures.  The  bill  being 
filed  in  Oct.  1865,  narrates  this  state  of  facts,  that  as 
early  as  1868  the  pk.,liE.  Figgis,  observed  aehlMaey 
about  to  be  erected  by  the  defts.,  and  made  some 
inquiries  about  the  works,  and  he  said  distinctly  and 
positively  that  he  should  object  to  any  chemical 
works,  as  it  was  termed,  of  that  character  being 
executed  or  used,  and  that  being  so,  he  at  a  later 


period  made  a  complaint  to  the  board  of  health  in 
respect  of  noxious  effluvia  being  emitted  when  the 
defts.'  works  had  come  into  operation  in  May  1803. 
Sometime  in  18G4,  or  at  the  end  of  1863,  there  was 
a  visit  made  by  Dr.  Foulcher  and  Dr.  Ansell  to  the 
premises.  It  appcara  a  complaint  was  then  made, 
and  nothing  was  then  done  by  the  pit.  to  arrest 
what  he  conceived  to  be  the  mischief.  In 
Oct.  18G5  he  files  a  bill.  In  the  firat  paragraph 
of  the  amended  bill  he  says :  "  Although  the  fumes 
from  the  defts.'  said  works  and  from  the  said  river 
Lea  in  consequence  of  the  discharge  of  the  poisonous 
and  noxious  liquids  into  the  said  river  Lea  as 
aforesaid,  are  at  all  times  more  or  less  injurious 
to  the  said  manufactures  of  the  pit.,  James 
Figgis,  yet  they  are  more  especially  and  in  an 
excessive  degree  injurious  when  the  wind  blows 
from  the  north-west,  the  north,  or  north-east." 
He  then  describes  the  effect  of  these  fumes  on  his 
property  (which  I  shall  have  more  particularly  to 
notice  in  a  moment)  and  he  says,  paragraph  12, 
'*  since  the  commencement  of  the  said  works  of  the 
defts.,  the  noxious  and  poisonous  fumes  issuing  there- 
from have  been  at  all  times  most  offensive  to  the 
smell,  and  sometimes  quite  overpowering  to  the 
senses  of  the  pit.,  James  Figgis  and  his  family,  also 
to  his  servants  and  workooen  and  to  any  person  who 
misht  happen  to  be  in  the  vicinity  of  such  noxiotts 
and  poisonous  vapours."  But  I  pass  from  that  part 
of  the  case;  and  then  he  says  in  paragraph  13, 
*'  Although,  as  hereinbefore  stated,  the  defts.  com- 
menced the  said  injurious  process  in  or  about  the 
month  of  July  1863,  the  pit.  only  ascertained  posi- 
tively and  became  firmlv  convinced  that  the  fumes 
from  the  defts.'  said  works  were  the  true  cause  of  the 
said  injury  in  the  month  of  March  last."  That  is 
March  1865,  nearly  two  yean  after  the  opening  of 
the  manufactory,  and  then  he  by  letter  and  other- 
wise frequently  remonstrated.  It  is  important  to 
see  what  the  issues  raised  in  the  pleadings  were, 
because  I  observe  the  deft,  does  not  say  (though  it 
was  put  rather  higher  for  him  in  argumeut  by  his 
counsel),  ^^  I  am  entitled  to  pour  noxious  fumes  iuto 
your  property  and  carry  on  the  manufactory  in  a 
lawful  and  proper  manner,  and  therefore  you  are  nut 
entitled  to  complain  of  it  if  you  should  suffer  any 
injury  in  your  manufacture,  more  especially  regard 
being  had  to  your  choosing  to  establish  in  this 
nei^boufhood  a  maoufactaie  wbich  rsqniBa  sack 
delicate  handling  that  a  particular  gas  will  effect  it 
and  impair  its  value."  That  is  not  the  case  which 
the  deft,  raises  by  the  answer.  The  deft.,  by  the 
answer,  says  impliedly,  if  not  distinctly,  that  his 
manufacture  does  require  the  gfreatest  possible 
precaution  (and  that  is  the  character  of  his  evidence 
also)  to  avoid  the  emission  of  sulphuretted  hydrogen 
which  everybody  knows  to  be  a  v^y  offenuve  gas. 
It  is  also,  I  think,  beyond  dispute  in  this  case,  that 
sulphuretted  hydrogen  preduees  (when  the  wind  isF 
in  a  particular  quarter)  an  injurious  effect  to  a  cer- 
tain degree  on  the  m»Bttlacture  of  tlie  pit.,  owing^ 
to  the  pit.  using  chloride  of  tin,  which  when  affected 
by  stfiphuretted  hydrogen,  is  tornedto  a  darker 
colour.  The  deft,  does  not  say  "  I  am  entitled  to  do 
this."  It  would  have  been  uayossible  for  him  really 
so  to  contend,  although  it  has  been  so  argued.  B« 
only  says.  ''We  have  got  this  manufacture.  It 
eequires  tne  greatest  possible  precaution ;  we  hove 
taken  that  precaution  successfully,  and  the  damage 
has  not  been  committed."  In  that  state  of  things 
1  apprehend  the  issue  is  reduced  to  one  of  mere  fact, 
and  that  not  simply  whether  or  not  any  damage  Is 
done,  but  in  a  great  degree  also  with  reference  to 
the  extent  of  the  daaage  and  as  to  the  necessity 
ft}r  having  an  injunction  (and  it  was  on  that  poiat 
1  took  time  to  consider  the  whole  case)  cor- 
rective of  the  iimtigB,  a  Bxrf,  vhieh  mmy  tiav<e  been 
sustained  by  the  pit.     As  regards  the  state  of  the 
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lav  upon  the  point  (which  I  said  was  argued  by 
eonnsel,  and  which  I  could  not  accede  to)  as  to 
whether  or  not  a  perton  is  entitled,  because  there  are 
noxious  vapourtf  existing  already  in  the  neighbour- 
hood, to  add  to  that  accumulation  of  noxious 
vapours  by  creating  additional  noxious  Tapours,  and 
pouring  them  in  upon  his  neighbour's  property,  it  is 
well  settled  by  the  case  in  the  H.  of  L. :  {Tipping  v. 
The  St,  Hekn^s  Smeiting  Company,}  I  apprehend  the 
case  decided  by  the  U.  of  L.  has  really  concluded 
tho  matter,  and  that  the  suramiag  up  of  Mellor,  J. 
(which  has  been  approved  of  by  the  H.  of  L.  and 
by  all  the  judges  who  were  summoned  to  assist  the 
House  with  their  opinion)  must  be  taken  to  lay 
down  the  correct  law  on  the  subject.  The  direction 
to  the  jury  by  Mellor,  J.  in  that  case  was  that  <*an 
'estimable  injury  was  one  producing  sensible  discom- 
fort; thaterery  man,  unless  enjoying  rights  obtained 
by  prescription  or  agreement,  was  bound  to  use  his 
own  property  in  such  a  way  as  not  to  injure  the  pro- 
perty of  his  neighbours;  that  there  was  no  pre- 
scriptiTe  right  in  this  case  (any  more  than  there  is 
in^e  case  before  me) ;  that  the  law  did  not  regard 
trifling  inconveniences;  that  everything  must  be 
looked  at  from  a  reasonable  point  of  view;  and 
therefore  in  an  action  for  nuisance  to  property 
arising  from  noxious  vapours,  the  injury,  to  be 
actionable,  must  be  such  as  visibly^  to  diminish  the 
value  of  the  property,  and  the  comfort  and  enjoy- 
ment of  it."  Therefore  it  appears  to  me  quite  plain 
that  a  person  has  a  right  to  carry  on  a  manufac- 
turing process  upon  his  own  property  in  which  he 
uses  chloride  of  tin,  or  any  sort  of  metallic  dye,  and 
he  is  not  bound  to  expect  that  his  neighbours  will 
be  at  liberty  to  pour  in  gas  which  will  interfere 
with  his  manufacture ;  and  if  it  can  be  traced  to 
them,  then,  I  apprehend,  clearly  he  would  have  a 
right  to  come  here  and  ask  for  relief.  The  real 
difficulty  in  the  case  here  has  been  upon  the  facts  I 
have  before  me,  and  I  have  the  satisfaction  of 
thinking,  if  I  do  err  about  them,  I  could  have  been 
in  no  way  assisted  by  a  jury,  because,  as  regards 
one  particular  case,  I  have  come  to  the  conclusion  a 
jury  would  probably  have  come  to,  that  there  is  a 
case  of  damage  made  out,  which  might  entitle  this 
gentleman  to  damages  on  one  particular  occasion, 
and  possibly  on  two,  and  possibly  on  three.  But  the 
real  point  I  have  to  consider  (and  which  as  far  as 
I  know  is  not  positively  concluded  by  any  decision, 
though  there  is  much  bearing  upon  it  in  the  case  of 
the  Attormy-  General  v.  2^i«  Sheffield  Gas  Consumers 
Con^Mnyy,  and  to  determine,  is,  whether  a  person 
carrying  on  a  manufacture  in  itself  lawful— a 
manufacture  required  to  be  carried  on  with  great 
precaution  in  order  that  the  neighbour  may  not 
be  injured,  but  still  using  these  precautions,  yet 
occasionally  by  accident  injuring  tliat  neighbour — 
whether  that  is  a  case  for  an  injunction,  or  whether 
it  is  not  a  case  in  which,  when  the  neighbour  is 
injured,  he  ramst  have  his  remedy  by  action.  In 
other  words,  whether  you  are  entitled  to  stop  the 
carrying  on  of  such  a  manufacture,  or,  which  would 
be  very  much  the  same  thing,  put  a  man  under  the 
necessity  of  carrying  on  his  manufacture  subject  to 
perpetual  applications  for  commitment  lor  contempt, 
because  the  manufacture  is  of  that  character  that 
whenever  an  accident  does  occur  some  damage  may 
be  inflicted  upon  his  neighbour.  I  take  it  in  that 
case,  although  I  have  not  found  any  authority  ex- 
pressly pointing  to  it,  there  is  a  limit  which  must 
be  drawn.  If  a  ijerson  has  a  quantity  of  material 
necessjtry  for  Ms  munufacture  of  gunpowder,  of  so 
dangerous  a  character  that  if  the  slightest  accident 
occur  the  damage  done  to  his  neighbours  is  irre- 
parable, and  what  I  may  call  destructive  (of  course, 
I  am  alluding  to  the  gunpowder  case,  which  is  one 
of  the  cases  in  the  books — that  gunpowder,  being 
an  article  that  in  itself  is  a  nuisance,  and  held  so  in 


law,  if  kept  in  quantities  near  any  public  highway, 
or  near  any  property  where  individuals  are  living), 
in  such'  a  case  as  that  the  court  would  interfere  at 
once  by  injunction,  and  say,  "  True  it  is  you  may 
manufacture  in  the  best  imaginable  manner,  you 
may  exercise  the  greatest  possible  precautions,  but 
if  those  precautions  once  fail  there  is  total  destruc- 
tion to  all  your  neighbours."  I  tictcd  upon  that  in 
thejute  case.  I  do  not  cite  it  because  the  case  went 
to  appeal,  and  was  settled.  I  thought  the  jute  case 
was  within  the  doctrine  of  the  gunpowder  case,  and 
that  a  person  could  not  be  allowed  to  expose  |ute  to 
dry  where  the  consequences  of  a  slight  accident 
would  be  fatal  to  everybody  around.  For,  if  a  man 
was  smoking  his  pipe  in  the  place  were  the  jute 
was  kept,  and  a  spark  fell  on  the  jute,  all  the  sur- 
rounding property  would  be  destroyed.  Here  I  have 
no  case  of  that  description,  but  it  is  the  case  of  a  per- 
son carrying  on  a  manufacture  which,  if  his  neighbour 
had  not  happened  to  have  a  manufactory  (which,  I 
think,  he  has  a  right  to  have),  which  requires  the 
greatest  delicacy,  probably  would  not  have  injured 
his  neighbour  at  all.  Because  it  is  quite  clear  there 
was  no  injury  to  health,  and  if  it  had  nqj|  been  that 
this  particular  manufactory  was  carriea  on,  there 
would  be  no  injury  to  property  at  all.  Still  he 
must  not  injure  that,  and  if  it  were  proved  to  me 
that  the  injury  was  of  such  a  character  as  I  have 
described,  a  grave  injury  occurring  every  time  an 
accidents^  escape  took  place,  or  if  it  had  been 
proved  to  me  that  there  was  a  constant  repetition  of 
that  injury,  then,  I  apprehend,  the  proper  course 
would  be  to  grant  the  injunction.  If,  on  the  con- 
trary, it  should  be  proved — and  that  is  the  conclu- 
sion I  have  come  to  upon  a  careful  consideration  of 
the  case— that  the  injury,  though  it  may  have  occa- 
sionally happened,  is,  to  the  whole  extent  of  it,  not 
wholly  traceable  to  these  works  (though  it  is 
partially  traceable  to  these  works,  which  would  give 
him  a  right  to  an  injunction  if  it  were  constant, 
and  if  a  right  were  asserted  by  the  defts.  to  con- 
tinue it),  would  not  entitle  him  to  an  injunction, 
upon  the  authority  of  the  Su  HehrCs  case.  But 
here  the  issue  I  have  to  try  is  this :  there  is  no 
right  asserted  by  the  deft,  to  injure  his  neighbour ; 
on  the  contrary,  the  assertion  by  him  is  that  he  does 
not  do  it,  or  if  he  does,  it  is  simply  by  accidental 
events  which  from  time  to  time  happen,  and  for 
which  the  pit.  may  have  a  remedy  in  damages,  and 
that  is  what  it  appears  to  me  to  amount  to  upon 
the  evidence.  Then  it  does  not  seem  to  me  that  the 
proper  remedy  is  in  this  court  by  injunction.  I 
have  referred  to  the  case  of  the  Atiomef/- General  v. 
The  Sheffield  Gas  Consumers  Company^  3  De  G.  M.  &  G. 
JJ04,  in  whidh  Knight  Bruce,  L.  J.  differed  from 
Turner,  L.  J.  and  the  Lord  Chancellor.  It 
was  in  consequence  of  their  differing  that  the 
case  had  to  be  reheard  before  the  full  court, 
and  ultimately  Turner,  L.J.  and  Lord  Cranworth 
came  to  the  conclusion  that  the  case  was  not  a  case 
for  an  injunction,  even  assuming  Twhich  a  court  of 
law  afterwards  held),  that  a  nuisance  had  been 
occasioned.  It  was  a  private  gas  company  acting 
under  no  Act  of  Parliament,  thinking  itself  autho- 
rised to  take  up  the  streets  from  time  to  time— a 
circumstance  which  we  very  often  notice  in  our 
metropolis  —  without  any  legal  authority,  and 
thereby  impede  the  passage  of  the  public.  It  was 
an  information  filed  by  the  Attorney-General  on 
account  of  that  nuisance  to  the  public.  It  went  to 
law,  and  was  held  to  be  a  nuisance,  but  it  had  not 
been  so  held  when  the  case  came  on  here.  Xcver- 
theless  both  Turner,  L.  J.  and  Lord  Cranworth 
assumed  it  might  be  so  held.  I  have  looked  at  the 
judgments  botn  of  Knight  Bruce,  L.  J.,  who  took  a 
different  view,  and  the  two  opinions  which  prevailed, 
for  the  express  purpose  of  stating  as  clearly  as  I 
can  the  state  of  the  law  as  it  appears  to  me  to  be. 
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arising  from  this  decision,  coapled  with  the  other 
I  have  before  referred  to,  upon  the  question  of  a 
nuisance  of  this  description.  Knight  Bruce,  L.  J. 
says  Cp«  329)  :  "  It  has  been  argued  that  the  annoy- 
ance (if  any)  felt,  and  possibly  to  be  found,  must 
be  Email,  slight,  and  unfit  for  the  court's  interference. 
But  the  frequent  recurrence  for  erer  or  during  a 
period  probably  long  and  unasoertainable,  of  an 
annoyance  slight  in  itself  (slight,  I  mean,  if 
occurring  but  upon  a  single  occasion,  or  recur- 
ring only  at  very  rare  interrals),  may  much 
interfere  with  the  reasonable  convenience  and 
comfort  of  life.  Upon  the  evidence  now  before 
me  I  think  it  unreasonable  to  believe  that  during  a 
period,  probably  long  and  unasoertainable,  the  def  ts.' 
proceedings  under  consideration,  unless  judicially 
prevented,  wiU  unlawfully  be  of  frequent  occurrence, 
and  will  unlawfully  create,  from  time  to  time,  often 
inconvenience  to  persons  who,  as  travellers  or  pas- 
sengers, may  have  occasion  to  use  the  public  streets 
and  highways  in  Sheffield,  to  shopkeepers  and  other  in- 
habitants of  the  town,  and  to  the  pits.'*  I  put  that 
because  if  that  were  the  actual  state  of  the  law,  it 
probably  ought  to  have  very  great  weight  with  me  in 
coming  to  a  conclusion  on  this  case.  But  that  is  the 
opinion  which  was  overruled.  I  will  first  take  Turner, 
L. J.'s  opinion.  After  stating  that  the  evidence  was 
thatj  there  was  an  interruption  of  five  or  six  days, 
which  is  rather  considerable.f  or  the  traffic  of  a  town, 
there  being  probably  much  interruption  during  the 
completion  of  the  works,  he  says  (p.  322),  '*  The 
inconvenience,  therefore,  is  partial  and  temporary ; 
when  the  pipes  are  laid  down  the  works  will  in  that 
respect  be  completed,  and  if  this  court  is  to  inter- 
fere on  the  ground  that  the  laying  down  of  these 
pipes  will  occasion  a  temporary  obstruction  in  the 
streets  of  Sheffield  for  two  or  three  days,  I  am  at  a 
loss  to  see  how  the  interference  of  this  court  could 
be  withheld  in  the  case  which  has  been  put  in  the 
argument  of  hoards  erected  in  the  public  streets 
where  houses  are  under  repair,  or  in  the  case  of 
cellars  being  made  under  the  public  streets,  or  in 
the  case  of  pavement  being  obstructed  by  goods 
being  deposited  upon  it.  All  these  are  nuisances  in 
a  greater  or  less  degree,  and  if  this  court  is  to  inter- 
fere on  the  ground  that  the  parement  of  Sheffield 
will  be  taken  up  for  two  days  for  the  purpose  of 
laying  down  the  pipes  of  this  company,  it  seems  to 
me  that  it  will  be  equally  bound  to  interfere  in  the 
cases  to  which  I  have  referred.  As  to  the  con- 
tinual taking  up  of  the  pavement  consequent  on 
these  pipes  having  been  laid  down,  that  inconve- 
nience will  also,  as  it  appears  to  me,  be  partial 
and  temporary  only ;  it  will  be  an  inconve- 
nience occurring  from  time  to  time  in  different 
parts  of  the  town,  and  not  an  injury  affecting  the 
general  body  of  the  inhabitants  to  any  such  extent 
as  ought,  in  my  opinion,  to  induce  the  inter- 
ference of  this  court."  The  L.  C,  after  referring  to 
a  supposed  case  of  nuisance  caused  by  carriages 
constantly  stopping  in  a  broad  street,  says,  '*  no  case 
is  made  out  for  an  injunction ;"  that  would  not  be 
a  nuisance  in  his  view,  though  in  a  narrow  street 
it  might  be.  He  further  says :  *'  Each  case  must 
be  governed  by  its  peculiar  circumstances.  The 
particular  pla^  or  object  in  view  must  be  re- 
garded. I  take  it  that  all  these  questions 
are  of  this  nature :  Are  you  using  Uiat  which  is  the 
subject-matter  of  inquiry  in  a  reasonable  way,  and 
according  to  the  uses  for  which  it  was  intended  ?" 
Then  he  goes  on  further  to  say,  "  I  am  of  opinion 
that  no  case  is  made  out  for  an  injunction  with 
reference  to  the  future  evil  of  tearing  up  the  streets 
for  the  purposes  of  repairs  and  the  possibility  of 
accident,  I  can  only  say  here  that  I  must  deal  with 
those  considerations  exactly  in  the  same  way,  and 
Inquire  whether  there  is  such  a  probability  of 
serious  injury  as  would  induce  this  court  to  inter- 


fere.*' Then  he  comes  to  the  conclusion  that  there- 
is  not  that  serious  injury.  Now,  then,  I  have  to  ask 
myself  what  the  extent  of  the  injury  is  here.  [His 
Honour,  after  reriewing  the  evidence,  %nd  adverting 
to  the  delay  shown  by  the  pit.  in  instituting  the^ 
suit,  continued:]  I  do  not  find  anything  in  the- 
evidence  adduced  that  satisfies  me  that  on  more 
than  three  occasions  at  most  during  a  pmod  of 
four  years  and  a  half  since  the  def  ts.'  manufactiir& 
commenced,  any  injury  of  any  description  has  been 
created.  And  the  question  then  being  whether  a 
I)er8on  ought  to  be  bound  to  work  with  an  injunction 
hanging  over  his  head  because  he  carries  on  a  mann* 
factnre  and  work  which  in  itself,  if  not  attended  U> 
with  care,  may  create  mischief  to  his  n^ghbonrs,  I 
confess  it  appears  to  me  to  be  one  of  those  cases 
much  more  governed  by  the  doctrine  which  was 
referred  to  in  the  case  of  the  Attorn^- General  t.  2%e 
Sheffield  Ga$  Conmtmere  Compare  than  either  of  those 
cases  where  the  injury  is  continuous,  either  one  of  two 
things,  very  vast  when  it  is  suddenly  or  continuously 
occurring  (because  in  one  case  or  the  other  a  person 
would  have  a  right  to  an  injunction),  or  where  the 
right  is  set  up  to  inflict  the  injn^.  It  is  not 
because  counsel  argued  that  he  would  have  a  right 
to  do  this— that  being  one  of  the  points  of  law 
which  they  think  it  right  to  suggest  to  the  court — 
that  therefore  I  am  to  take  the  deft,  to  make  it.  I 
looked  to  his  answer,  and  I  do  not  find  the  deft, 
ever  asserted  any  right  to  pour  anything  dele- 
terious upon  his  neighbours.  He  says,  on  the 
contrary,  *^I  know  I  am  doing  that  which  may 
produce  injury.  I  take  the  utmost  pains  to  ive- 
vent  it,  and  I  believe  I  do  completely  prevent  it.'" 
It  appears  to  me,  on  the  evidence,  there  axe  times 
and  seasons  at  all  events  when  the  whole  thing  is  in 
complete  operation,  and  when  nothing  escapes,  and 
if  that  be  so,  it  falls  on  the  pit.  to  prove  an  escape, 
and  I  cannot  say  that  I  am  satisfied  that  he  has 
prored  it  on  more  than  at  most  two  occasions,  but  I 
have  said  two  or  three,  because  there  is  some  trace 
in  the  evidence  of  a  third  occasion  on  which  there 
was  a  development  of  sulphuretted  hydrogen. 
Beyond  those  three  I  find  no  trace,  and  certainly  as 
to  the  extent  of  damage,  I  am  left  extremely  in 
^he  dark,  in  a  state  which,  if  I  had  to  decide  upon  it 
as  a  jury,  I  should  not  feel  competent  to  assess  ray- 
thing  more  than  the  nominal  damage  done.  The 
only  satisfaction  I  have  in  disposing  of  the  case  on 
these  grounds  is,  that  a  jury  would  not  have 
assisted  me,  because,  with  a  jury  I  could  only  hare 
tried  the  particular  cases  on  vie  particular  days, 
whidi  days  I  have  already  given  the  pit.  the 
benefit  of.  I  think  that  he  has  shown  evidence 
which  might  have  satisfied  a  jury  that  upon  two 
days  evil  was  done.  I  think  as  to  the  third  there 
may  be  a  doubt :  he  might  hare  the  benefit  of  the 
doubt,  but  the  jury  could  not  tell  me  that  there  was 
a  single  other  day  upon  which  it  had  happened^ 
because  there  is  not  evidence  to  go  to  a  jury  as  to 
damage  on  any  other  day.  The  result,  therefore,  of  the 
whole  case  is,  that  I  must  dismiss  the  bilL  I  do  not 
think  it  a  case  for  an  injunction,  and  considering  it 
was  filed  so  late  as  it  was,  considering  all  the 
opportunities  given  to  the  plaintiff  to  make  out  his 
case,  which  he  did  not  avail  himself  of,  I  am  bound 
to  dismiss  it  with  costs  without  prejudice  to  any 
action  he  may  be  advised  to  bring  if  he  thinks  he 
can  get  damages. 

Solicitors  for  the  pit..  Reed,  PhdpSy  and  Sedgwick^ 
Solicitors  for  the  def  ts.,  WoUok'  and  Martin&m. 
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C0X7BT  OF  COMMOK  PLEAS. 

Reported  by  W.  Grabam  and  M.  W.  McKxllab,  EeqnL. 
B«nlste»<«t-Lair. 

June  6  and  Nw.  25,  1867. 

RAwsTomnB  (app.)  t;.  Backhousb  (reep.) 

Safman  Fis/uay  AcU  1861  and  1866  (24  ^  25  Vict.  c. 
109.  and  28  ^  29  VicL  c  121)  -Privikged  fixed 
engines — Immemorial  user. 

S^  the  Salmon  Fishery  Act  1861  (24  fr  25  Vict  e.  109) 
«.  11  it  is  enacted  thcU  no  fixed  engine  shall  be  used 
fifr  catching  sabnon  in  any  tidal  water,  provided  that 
this  section  should  not  affect  any  ancient  right  of  fish- 
ing as  lawful^  exercised  at  the  time  of  the  passing  of 
the  Act,  by  virtue  oj  any  grant,  barter,  or  imme- 
morial usage.  And  by  the  28^-29  Vict,  c  121,  s.  89, 
the  fixed  engines  so  excepted  were  declared  to  be  privi- 
l^d  fixed  engines.  By  s,  40  of  the  latter  Act  the 
Fishery  Commissioners  were  authorised  to  abate  and 
remove  all  fixed  engines  not  proved  to  be  privileged, 
and^  by  s.^l  thetj  were  required,  if  they  found  any 
engine  to  he  privileged,  to  state  in  their  certificate  the 
situation,  size,  ana  description  of  it. 

The  app,  claimed  three  baulks  or  stake  nets  as  privileged 
sxed  engines,  in  a  portion  of  the  tidal  river  Ribble, 
ituate  in  the  manor  of  Hulton,  of  which  he  was  lord, 
and  produced  ancient  documents  granting  him  a  fishery 
in  the  manor,  but  making  no  mention  of  fixed  engines. 
Evidence  was  oiven  bv  old  people,  some  of  whom  spoke 
to  sixty  years  back,  thai  the  stake  nets  had  been  used, 
but  it  appeared  that  the  channel  of  the  river  was  con- 
tinually shifting  until  1844,  when  it  was  straightened 
€ind  rjLver  walls  erected;  that  the  stake  nets  were 
used  in  holes  in  the  sand,  and  that  their  position  slti/led 
as  the  channel  of  the  river  shifted,  and  that  the  nets 
had  not  been  used  in  the  same  position  since  1844  as 
before. 

Meld,  that  the  commissioners  were  not  bound,  on  this 
evidence,  to  find  as  matter  of  law  that  the  stake  nets 
were  privileged  fixed  engines  wiUUn  the  meaning  of  ^e 
above  statute, 

SenMe,  that  though  they  were  not  bound  to  presume  a  right 

in  the  app.  to  have  the  nets  in  reasonable  places  with 

reference  to  the  changing  of  the  bed  of  the  river,  they 

windd  have  beenjustifim  in  drawing  such  a  conclusion 

from  the  evidence. 

This  was  a  case  stated  for  the  opinion  of  the 
Court  of  C.P.  hy  the  Special  Commissioners  for 
English  Fisheries,  pursuant  to  the  Salmon  Fisherr 
Amendment  Act  1865  (28  &  29  Vict.  c.  121),  which 
incorporates  the  statute  20  &  21  Vict.  c.  43. 

At  a  court  held  by  the  special  commissioners  at 
Preston,  in  the  county  of  Lancaster,  on  the  2nd 
and  8rd  Oct.  1866,  for  the  purpose  of  inquiring  into 
the  legality  of  the  fixed  engines  for  catching  salmon, 
situated  in  the  river  Kibble,  within  the  Ribble 
fishery  district,  as  formed  by  certificate,  under  the 
hand  of  one  of  Her  Majesty  s  principal  Secretaries 
of  State,  Lawrence  Rawstome,  the  app.,  haying 
been  duly  summoned  to  appear  before  the  commis- 
sioners in  order  that  there  might  be  an  inquiry  by 
them  touching  the  legality  of  certain  baulks,  or 
stake  nets,  situate  in  the  estuary  of  the  river 
Bibble,  between  high  and  low  water  mark,  of  which 
baulks,  or  stake  nets,  the  app.  was  the  owner,  and 
whether  they  were  privilegKl  fixed  engines  within 
the  meaning  of  the  Salmon  Fishery  Act,  and  the 
commissioners  having  heard  evidence,  gave  their 
decision  on  the  5th  Oct.  that  all  the  stake  nets 
were  illegal,  and  ordered  them  to  be  abated  and 
removed.  The  app.  being  dissatisfied  with  the 
decision,  required  the  commissioners  to  state  a 
special  case  for  the  opinion  of  this  court,  which 
they  did  as  follows :  1 


Case. 

By  the  Salmon  Fishery  Act  1861  (24  &  25  Vict, 
c  109),  s.  11,  it  was  enacted  that  no  fixed  engine  of 
any  description  should  be  placed  or  used  for 
catching  salmon  in  any  inland  or  tidal  water,  and 
there  was  added  the  following  proviso :  **  But  this 
section  shall  not  affect  any  ancient  right  or  mode  of 
fishing  as  lawfully  exercised  at  the  time  of  the 
passing  of  this  Act  by  any  person  by  virtue  of  any 
grant  or  charter,  or  immemorial  usage." 

The  fixed  engines  thus  saved  from  the  operation 
of  the  11th  section  were  declared  by  the  subsequent 
statute,  28  &  29  Vict.  c.  121,  s.  39,  to  be  privileged 
fixed  engines. 

By  the  Salmon  Fishery  Act  1865  (28  &  29  Vict, 
c.  121),  s.  40,  the  Special  Commissioners  for  English 
Fisheries  were  authorised  to  inquire  into  the  legality 
of  all  fixed  engines  erected  or  used  for  catching 
salmon  within  the  limits  of  the  Salmon  Fishery 
Acts  1861  and  1865  and  to  abate  and  remove  all 
such  as  were  not  proved  to  their  satisfaction  to  be 
privileged.  By  sect.  44  on  the  appearance  of  the 
owner  or  other  person  for  or  against  any  fixed 
engines,  and  after  hearing  what  was  alleged  by  him 
or  them,  or  on  his  or  their  behalf,  the  commissioners 
were  authorised  to  decide  as  to  the  legality  or 
illegality  of  the  said  fixed  engines,  and  in  the  event 
of  their  decision  being  in  favour  of  the  illegality  of 
any  engine  they  were  authorised  by  warrant  under 
their  hands  to  order  the  owner  to  aoate  and  remove 
the  same.  And  by  sect.  41  of  the  Salmon  Fishery 
Act  1865  (28  &  29  Vict.  c.  121),  if  the  commis- 
sioners find  a  fixed  engine  to  be  privileged  they  are 
to  give  a  certificate  stating  the  situation,  size,  and 
description  of  such  engine. 

By  sect.  89  of  the  28  &  29  Vict.  c.  121  it  was  pro- 
vided, that  whereas  the  24  &  25  Vict.  c.  109,  s.  11 
exempted  only  from  the  section  last  mentioned  such 
fixed  engines  as  were  in  use  for  catching  salmon 
during  the  open  season  of  1861,  and  inasmuch  as  in 
certain  cases  fixed  engines  in  use  during  the  four 
years  previous  to  1861,  or  one  of  such  years,  might 
from  temporary  causes  have  been  out  of  use  during 
the  year  1861,  and  it  was  expedient  to  provide  for 
such  cases,  it  was  thereby  declared  that  if  any  fixed 
engine  not  in  use  in  1861  was  in  use  during  one  of 
the  said  previous  four  years,  proof  of  its  user  during 
one  of  such  four  years  might  be  substituted  for 
proof  of  its  user  during  1861,  so,  nevertheless,  that 
no  person  should,  by  proving  the  use  of  different 
fixed  engines  during  the  said  years,  be  allowed  to 
be  entitled  to  a  number  of  privileged  engines  ex- 
ceeding the  greatest  number  of  su<m  engines  in  use 
by  him  during  some  of  the  years  1857, 1858,  1859, 
1860,  1861. 

The  Salmon  Fishery  Act  1865  (28  &  29  Vict, 
c.  121),  s.  2,  is  to  be  read  as  one  with  the  Salmon 
Fishery  Act  1861,  and  by  the  4th  section  of  the 
24  &  25  Vict.  c.  109, ''  Fixed  engines"  shall  include 
stake-nets,  bag-nets,  putts,  putchers,  and  all  fixed 
implements  or  engines  for  catching  or  for  facilitating 
the  catching  of  fish. 

At  the  hearing  of  the  said  claim  before  the  said 
commissioners  at  Preston  aforesaid,  the  appellant 
made  his  claim  for  four  baulks  or  stake  nets  as 
being  privileged  fixed  engines  within  the  meaning 
of  the  above  statutes,  and  in  proof  of  the  legality 
of  such  engines,  he  tendered  the  following  docu- 
ments of  title  relating  to  the  manor  of  Hulton,  of 
which  he  was  the  lord,  and  within  which  manor  the 
said  engines  were  alleged  to  be. 

L  A  ehftrter  of  7  &  8  Bich.  2,  of  which  It  wts  admitted  a 
correct  copy  was  printed  in  Dngdale's  MonasUcon  Anglieannm, 
vol  1,  p.  907,  which  charter  contained  on  inspecttoo,  inkr  alia, 
a  gram  made  by  Hellas  of  Hoton  to  the  Abbey  of  Cockersand, 
In  the  township  of  Ilalton,  with  all  liberties,  ^c^  in  moors  and 
marshes,  fisheries,  and  fishings,  in  rivaries  and  pools,  Ac 
(in  plscaries  et  piscationlbus  in  rivaries  et  stajpies). 

3.  A  charter  87  Hen.  8,  whereby  in  coostderatffln  of  WiU 
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tha  King  granted  to  Lawraaoe  Bawstoroe  all  our  lordBhipfl  or 
manors  of  Hulton,  with  all  rights,  &c.,  heretofore  belonging 
to  and  part  of  the  posBesslons  of  the  Monasteiy  of  Cockersand, 
and  &leo  all  moors,  marshea,  flafaiaigs,  waten,  fldieriee,  Ac 

3.  A  deed  of  indenture  in  countetpMt,  dated  11th  Mareh 
17t>7,  between  Lawrence  Bawstome  on  the  one  part,  and  the 
owner  of  the  opposite  shore  of  the  Bibble,  Sir  Henry 
Hoghton,  lord  of  the  manor  of  Lea,  of  the  other  part,  reciting 
that  each  was  seised  of  a  fishery  in  the  Bibble  up  to  mtd- 
8ti-eaxn,  and  that  disputes  touching  the  mannei  of  fishing  had 
occurred  between  their  tenants,  and  in  order  to  establish  the 
ancient,  just,  and  rightful  manner  of  fishing,  they  thereby 
covenanted  and  agreed  to  fish  in  manner  following,  by  setting 
baulks,  siukea,  and  piles  over  cross  the  whole  river,  to  con- 
tinue or  to  be  removed  from  time  to  time  to  other  places 
during  the  fishing  season,  or  as  long  thereof  as  the  party  set- 
ting the  same  shall  think  proper,  sad  to  fasten  nets  thereto, 
and  by  that  or  any  other  lawful  ways  or  means  to  fish  alter- 
natively over  croBB  the  whole  river  as  well  on  their  own  side 
as  on  the  contrary  side  of  the  said  river,  the  owner  or  occupier 
on  one  side  having  one  day's  fishing,  Ac 

4.  An  inquisition  of  the  court  baron  of  the  manor  of  HolUm, 
dated  li^th  Aprlll787,  which  described  the  boundaries  of  fhe 
manor  as  extending  to  the  mid-stream  of  the  Bibble.  and 
including  the  site  of  the  said  baulks,  at  the  end  of  the  inqui- 
aition  was  the  sentence:  '*And  we  the  jurors  a^oreiiaid  do 
further  find  that  the  said  Lawrence  Bawstomo,  in  rixht  of  the 
Bald  manor  and  estates,  hath  an  exclusive  several  fishery  to 
the  mid-frtream  of  the  Biver  Bibble,  beginning  at  the  line  from 
the  said  cross  or  mere  stone  across  the  said  nver  to  the  great 
atone  in  Bunshaw  Headland,  and  ending  at  the  line  from  St. 
Catherine's  Well  to  the  third  butt  or  furrow  in  Cook  Hey,  alias 
Blackledge  Bank,  where  a  atone  is  placed.*' 

&.  There  were  divers  mesne  conveyances,  and  finally  a  will, 
dated  18dO,  devising  the  said  manor  to  tibe  app^,  the  present 
lord  of  the  manor. 

There  was  no  specific  mention  otherwise  than  as 
above  stated  in  the  charters  or  in  the  inquisition  of 
the  court  baron  of  stake  nets  or  other  fixed  engines 
as  being  used  in  the  said  fishery,  and  the  onlj 
mention  of  stake  nets  or  baulks  in  the  documents 
of  title  was  in  the  above  indenture  of  1757.  At  the 
present  day  fishing  with  stake  nets  or  baulks  is 
not  practised  on  Sir  Heury  Hoghton's  side  of  the 
river,  the  sands  over  which  h&  fishery  extended 
having  been  for  several  years  past  reclaimed  and 
converted  into  agricultural  land.  It  was  proved 
that  the  sites  of  the  claimant's  atake  nets  were 
within  the  limits  of  the  manor  as  described  in  the 
inquisition  of  1787,  and  the  boundary  of  Uie  manor 
along  the  Bibble  was  about  three  miles. 

At  the  place  in  question  the  Bibble  is  a  navigable 
tidal  river,  and  the  channel  which  was  previously 
tortuoua  and  winding,  has  been,  since  1844, 
atraightened  and  confined  within  parallel  sea 
walls  about  100  yards  i^art,  and  at  high  tides 
the  water,  previous  to  1665  (taking  into  account 
the  land  on  both  sides)  covex^d  a  space  rarying 
from  aboot  a  mile  and  a-haif  wide  at  me  eastern  or 
upper  end  to  nearly  two  miles  and  a-quarter  wide 
at  the  western  or  lower  end,  but  such  space  at  the 
last-mentioned  end  has  been  about  six  years  ago 
contracted  by  embankments  to  the  width  of  abo^t 
one  mile  and  three  quarters  only. 

The  steward  of  the  estates  produced  rental  books, 
which  containedentries  of  rant  received  from  tenants 
from  1 803  to  1854.  £ach  year  there  was  an  entiy  of 
the  tenant's  name  connected  with  the  fishery  thus : 
^  1803,  James  Singleton,  the  fishery,  10/."  In  1854 
the  fishery  was  let  for  6L ;  the  rent  had  fluctuated 
very  much  between  1803  and  1854,  being  mostly 
about  10^  ;  t^e  highest  rent  being  40L  in  1841. 
Since  1854  the  ami.  had  kept  the  fishery  in  his  own 
hands,  and  has  fished  in  the  manner  hereinafter 
described. 

It  was  proved  by  the  oldest  witnesses,  one  of 
whom  deposed  to  a  personal  knowledge  of  sixty 
years,  that  three  baulks  were  used,  but  latterly 
there  had  been  four,  and  in  1861  there  had  been 
four  baulks  used.  Three  of  these  were  situated 
close  to  the  river  wall,  being  nearly  at  right  angles 
to  the  current,  each  baulk  being  somewhat  of  a 
crescent  form,  and  one  end  of  the  baulk  was  close 
to  the  river  waU. 

The  first  baulk  or  west  baulk  was  220  yards  long. 
The  second  or  middle  baulk  was  440  yards  long, 


and  about  550  yards  distant  from  the  first  baulk. 
The  third  or  higher  middle  baulk  was  generally 
about  a  mile  and  two-thirds  from  the  second  baulk, 
and  it  was  850  yards  long.  The  fourth  baulk  was 
generally  about  three  quarters  of  a  mile  from  the 
third  baulk,  flnd  was  ae¥«n^-five  yatds  long. 

The  mode  in  which  the  baulks  or  nets  were  set 
was  proved  to  bens  ftUoWs  :~In  a  direction  nearly 
at  right  angles  to  the  direction  of  the  current,  but  in 
a  crescent  shape,  stakes,  each  six  feet  long,  were 
driven  or  worked  into  the  sand.  A  baulk  consists 
of  a  series  of  separate  nets,  each  thirty  yards  long 
and  six  feet  deep  Joined  together  with  stakes.  The 
distance  from  stake  to  stsike  is  twelve  feet.  Each 
baulk  was  set  acsoss  a  hdlow  in  the  sand,  the  net 
was  fastened  to  the  upper  part  of  the  stakes,  and 
the  lower  part  of  the  net  hnng  fsee,  so  that  while 
the  tide  came  out  the  bottom  of  the  net  floated  out 
on  the  top  till  it  gradually  rose  with  the  tide  to  a 
horizontal  position  and  was  no  obstruction  to  the 
fish.  But  when  the  tide  receded  there  was  a 
readying  stake  whieh  was  attadtied  to  the  net  at 
every  interval  of  twelve  feet,  and  this  readying  stake 
kept  the  net  erect.  The  readying  stake  being  five 
feet  long,  whUe  the  net  was  six  feet  deep,  the  net, 
when  kept  erect,  fanned  a  kind  of  bag  and  received 
the  fish  as  they  were  returning  with  the  ebbing  tide. 
The  fish  are  only  caught  on  the  ebb  tide.  The  nets 
and  stakes  help  to  support  each  other.  During 
spring  tides,  there  was  generally  four  or  five  feet  of 
water  above  the  top  of  the  stokes. 

Witnesses  were  called,  one  of  whom  was  aged 
seventy-four,  and  recollected  these  fisheries  sixty 
years  ago,  and  there  were  nets  then  and  since  used 
at  the  hollows  in  the  sand  just  as  they  were  used 
now.  Old  men,  deceased,  had  also  told  these  wit- 
nesses that  in  their  time  the  nets  were  used  in  the 
same  way.  Before  the  river  walls  were  straightened 
In  1844,  by  virtue  of  the  Bibble  Navigation  Acts, 
there  were  several  of  these  hollows  and  nets  placed 
in  some  of  them,  but  no  nets  were  ever  seen  by 
the  oldest  witness,  aged  seventy^four,  to  be  placed 
in  any  hollow  nearer  than  200  or  300  yards  from  the 
main  channel,  and  they  were  generally  half  a  mile 
distant ;  while  a  younger  witness,  aged  fifty-six,  said 
he  had  never  seen  them  nearer  than  100  yards  from 
the  main  channel.  After  the  river  walls  were  bnilt, 
which  stand  in  some  places  about  three  feet  above 
the  level  of  the  sands,  new  hollows  were  formed 
close  behind  the  river  walls  by  the  notion  of  the  tide 
on  the  walls,  and  the  nets  had  been  since  that  time 
always  placed  in  these  hoUows  because  they  caught 
more  fisn.  One  end  of  the  net  was,  on  a  few  occa- 
sions, fixed  u})on  the  top  or  side  of  the  river  wall, 
but  the  appellant  did  not  claim  to  use  the  wall  for 
this  purpose,  but  merely  claimed  to  put  one  end  c€ 
the  net  as  dose  to  the  river  waU  as  might  be  neoea- 
sa^  for  fishing  the  hollows  behind  it. 

There  were  other  hollows,  but  at  a  considerable 
distance  from  the  walls,  and  smaller  in  size.  About 
fifty  years  ago  this  channel  for  about  half  a  mUe 
ran  almost  close  to  the  land  on  the  Hulton  side,  and 
so  continued  for  a  year  or  two,  and  during  that 
time  no  baulks  were  placed  in  that  part  of  the 
fishery,  but  when  the  channel  retired  farther  back 
and  left  wide  sands,  the  baulks  were  put  down  again. 

The  Bibble  Navigation  Acts  authorised  the 
straightening  of  the  navigable  channel,  and  tiie 
building  of  the  river  walls  in  1844,  and  one  of  the 
Acts  (the  16  &  17  Vict.  c.  170),  s.  154  saves  the 
rights  of  all  lords  of  manors,  but  otherwise  the  Acta 
are  silent  as  to  the  fisheries  in  question. 

On  the  part  of  the  resps.  it  was  contended  that  the 
user  of  the  baulks  had  not  been  consistent  or  certain, 
and  that  there  was  upon  the  whole  no  evidence  that 
the  baulks  were  more  than  sixty  years  old,  and 
therefore  they  must  be  illegaL 

On  the  other  hand  the  cUunumt,  the  now  app.# 
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contended  that  the  charter  of  Richard  II.,  coapled 
with  the  modern  user,  constitated  evidence  from 
which  we  were  bound  to  presume  that  the  baulks 
were  privileged  fixed  engines.  That  there  was, 
apart  from  any  of  the  documents  produced,  abundant 
evidence  (which  was  uncontradicted)  of  the  inune- 
morial  usage  of  sucb  baulks  sufficient  to  entitle  the 
app.  to  a  certificate  under  28  &  29  Vict.  c.  121,  s.  89, 
and  that  in  18GI  and  previously  the  owner  could 
hare  placed  his  baulks  in  those  hollows  on  the  sands 
out  of  the  main  channel  which  were  most  favour- 
able  to  fishing  within  the  limits  of  his  manor,  and 
that  he  was  equally  entitled  to  place  them  close  to 
the  river  wall,  which  had  been  made  in  1844,  and 
that  such  new  sites  were  substantially  the  same  as 
the  previous  sites,  that  on  these  grounds  we  were 
bound  to  find  these  baulks  which  were  legal  in  1861 
to  be  privileged  now,  and  as  to  their  sites  it  was 
sufficient  compliance  with  the  14th  section  of  the 
Act  of  1865  (28  &  29  Vict.  c.  121)  to  describe  them  as 
situate  on  the  south  shore  of  the  River  Ribble, 
within  the  manor  of  Hulton,  without  further  par- 
ticularising the  exact  spots. 

VFe  found  as  facts  that  the  baulks  claimed  were 
situate  on  the  sands  within  the  manor  of  Hulton ; 
that  before  1844  they  had  never  been  placed  in  any 
hollow  nearer  the  main  channel  of  the  river  than 
100  yards.  There  was,  on  the  other  hand,  no  evi- 
dence that  there  were  any  hollows  worth  fishing 
within  that  distance.  That  the  removing  the  baalks 
close  to  the  river  walls  in  1844  was  an  enhancement 
of  the  engines,  and  that  there  had  been  no  use  of 
the  baulks  since  the  year  1844  on  the  sites  on  which 
they  had  always  been  placed  before  1844. 

TTe  held  that  the  baulks  claimed  came  within  the 
description  of  kiddles  prohibited  by  Magna  Charta, 
and  the  stats.  25  Ed.  8,  c.  4,  and  45  Ed.  3,  c.  2,  and 
that,  as  Magna  Charta  prohibited  not  only  a  several 
fishery  being  created  in  tidal  rivers,  but  also  pro- 
hibited kiddles  being  used  or  enhanced  In  fisheries, 
it  was  necessary  for  the  app.  to  produce  evidence 
either  of  a  grant  of  the  Crown  prior  to  Magna 
Cliarta  or  evidence  from  which  we  mig^t  reasonably 
presume  such  a  granVnot  merely  of  a  several  fishery, 
but  of  the  right  to  use  fixed  engines,  stich  as  baulks, 
in  such  fisheiy ;    that  the  charter  of  Richarc^  II., 
even  if  some  evidence  of  a  several  fishery  appur- 
tenant to  Hulton  Manor,  did  not  contain  more  than 
the  usual  words  of  form  used  in  all  conveyances, 
and  did  not  import  that  any  fixed  engines  were 
then  used  or  authorised ;  that  the  indenture  of  1754 
was  a  private  arrangement  between  two  neighbour- 
ing owners,  and  was  not  binding  on,  nor  could  be 
used  to  prejudice  the  public,  and  moreover  no  proof 
was  given  that  such  agreement  as  to  alternative 
fishings  was  ever  acted  upon ;    that  the  inquisition 
of  the  Court  Baron  omitted  all  mention  of  baulks 
which,  if  they  then  existed,  it  was  natural  to  expect 
would  be  specific  in  such  a  dociunent  and  that  the 
earliest  evidence  of  the  existence  of  baulks  was  in 
1806.    From  the  whole  of  the  evidence  we  drew  the 
conclusion  that  although  we  might  reasonably  pre- 
sume that  the  lords  of  Hulton  enjoyed  a  several  fishery, 
created  before  Magna  Charta,  extending  to  the  mid- 
stream of  the  river,  no  grant  to  use  baulks  was  ever 
made  by  the  Crown  prior  to  Magna  Charta,  and  to 
the  ancient  statutes  preceding  and  including  that  of 
2  Hen.  6,  c.  15.    And  we  declared  that  all  the  stake 
nets  in  the  manor  of  Hulton  were  Illegal,  and  we 
made  our  order  that  they  should  be  abated  and 
removed.    We  further  held  that  the  said  baulks 
were  illegal,  Inasmuch  as  since  the  year  1844,  when 
the  river  walls  had  been  built,  the  said  baulks  had 
been  enhanced  by  their  site  being  changed  to  a 
pOMtion  close  to  such  walls,  which  was  altogether  a 
different  site  relatively  to  the  navigable  channel  of 
the  river  from  that  which  the  previous  user  confined 
them  to,  and  thus  there  was  no  user  in  the  year 


1857  of  the  baulks  on  the  sites  where  alone  they 
were  legal. 

The  questions  for  the  opinion  of  the  court  were : 

First,  whether  on  the  evidence  and  facts  as  found 
we  were  bound,  as  matter  of  law,  to  presume  and  to 
find  that  the  said  baulks  were  privileged  fixed 
engines  within  the  meaning  of  the  Salmon  Fishery 
Acts  (24  &  26  Vict.  c.  109,  s.  11,  and  28  &  29  Vict, 
c.  121,  s.  89).  If  the  court  should  be  of  opinion  in 
the  affirmative  as  to  the  first  question,  then, 

Secondly,  whether  our  certificate  ought  to  describe 
the  site  of  the  said  baulks  to  be  on  the  south  shoi^ 
of  the  river  Ribble,  on  the  sands  in  the  manor  of 
Hulton,  without  further  defining  the  exact  spots. 

If  the  court  shall  be  of  opinion  that  we  ought  to 
have  certified  as  aforesaid,  then  the  case  will  be 
remitted  to  us  that  we  may  make  our  certificate 
accordingly. 

Given  under  the  hands  of  the  Special  Commis- 
sioners, this  1st  day  of  Feb.  1867. 

(Signed,  &c.) 

M€Buk,  Q.  C.  (Edwards  with  him)  for  the  app.-* 
The  main  question  is,  if  there  was  any  evidence  to 
rebut  the  presumption  that  tliese  biuilks  having 
been  used  from  time  of  living  memory  were  uwd 
from  time  immemorial.  The  commissioners  find 
that  there  was  satisfactory  evidsnce  of  the  baoiks 
having  been  used  subject  to  ^eir  not  having 
been  used  in  the  same  place,  and  it  is  submitted 
that  the  app.  was  entitled  to  place  them  in  tiie  most 
coBveiiient  position  for  filing.  The  wonis  of  the 
charter  are  suAcient  to  pass  the  fishoy,  if  it  existed 
at  the  time,  and  a  seveml  fishery  in  a  navigable 
river  does  not  primd  facie  imply  the  ownership  of 
the  soil :  [BoTiLL,  C.  J.  cited  ifahtmuon  v.  O'Dea, 
10  H.  of  L.  Cm,  593,  per  WiUes,  J.)  This  river 
was  always  changing,  and  it  is  not  like  the  case  of  a 
river  th»t  always  remained  the  same  until  there 
was  some  sudden  and  extraordinary  change.  If 
there  is  evidence  that  these  nets  were  used  as  long 
as  living  memory  coidd  go  bade,  and  that  they  were 
always  placed  in  convenieat  spots,  the  eenrt  m^ht 
to  presume  a  legal  origin  of  sack  a  right,  aad  the 
words -of  the  grant  are  suHteient  to  suppcnrt  such  a 
user. 

Ske»kard  v.  PoMe,  12  0.  B.,  N.  S.,  414;  in  error, 
16  C.  £.,  N.  ti.,  Id2 ; 

Jenhim  v.  Marptt/^  1  C.  M.  <!^  B.  877 ;  a.  o,  second 
tf  ial,  2  C.  K.  &  B.  407 ; 

Bryant  v.  Footj  L.  Sep.,  2  Q.  B.  161. 

The  Solicitor- General  (Sir   J.    Karslake,   Q.  C) 
{Hannen  with  him)  for  the  resps.,  cited 
Weld  V.  Bomby,  7  East,  196 ; 
Tke  Mayor  ofKingtton^pon-Ihitt  v.  Homer,  1  Cowp. 

102; 
28  &  29  Vict.  c.  121,  s.  41. 


Mellish,  Q.  C.  in  reply. 


Cur.  ado,  vuU, 


Nov,  25. — BoviLL,  C.  J.,  now  delivered  the  judg- 
ment of  the  court  (Bovill,  C.  J.,  "Willes,  Byles,  and 
Keating,  JJ.)— This  was  an  appeal  from  a  decision 
of  the  Special  Commissioners  for  English  Fisheries 
under  the  Salmon  Fisheries  Acts,  by  which  they 
held  that  certain  baulks  or  stake  nets,  which  the 
apps.  claimed  to  use  in  the  estuary  of  the  river  Ribble, 
were  illegid.  The  material  question  for  the  judg- 
ment of  the  court  was,  whether  on  the  evidence  and 
facts  as  found,  the  commisrioners  were  bound,  as 
matter  of  law,  to  presume  and  to  find  that  the 
baulks  were  privileged  fixed  engmes,  within  the 
meaning  of  the  Salmon  Fishery  Acts.  The  claim 
was  originally  made  for  four  baulks  or  stake  nets, 
but  upon  the  argument  the  app.  confined  his  case  to 
three  of  the  baulks,  which  alone  are  now  in  question. 
From  the  form  in  which  the  question  was  submitted 
to  the  court,  it  is  not  necessary  to  enter  into  a 


536 


MAGISTRATES*  OASES. 


Ex.  Ch.] 


Lord  Lsooktibld  v.  Dixon  and  others. 


[Ex.  Ch. 


minute  ezamination  of  the  evidence  adduced  before 
the  commissioners.    There  was  no  doubt  evidence 
well  worthy  their  consideration,  and  if,  during  living 
'- memory,  the  enjoyment  of  the  right  claimed  had 
.-been  uniform  and  unvarying,  consistent  also  with 
*the  ancient  documents  of  title,  we  think  the  com- 
missioners would  have  been  bound  to  refer  it  to  a 
legal  origin  by  grant,  charter,  or  immemorial  usage, 
4tud  to  have  presumed  that  the  three  baulks  in 
question  were  legal  and  privileged  engines  within 
the  meaning  of  the  Salmon  Fishery  Acts.    The 
difference  in  the  situation  of  the  baulks  since  1844, 
xhowever,  introduces  a  difficulty  in  the  way  of  the 
app.,  which  U  of  importance,  because,  by  sect.  41  of 
4he  Act  of  1865,  the  commissioners  are  required  to 
.fix  the  situation,  size,  and  description  of  the  engines 
which  they  certify  as  privileged.    The  use  of  the 
engines  in  the  particular  places  where  they  have 
uexisted  of  late  years  could  not  bo  carried  back 
earlier  than  1844,  and  this  would  not  be  sufficient 
to   found    the   presumption   of   a  right    to  have 
them  at  those  particular  spots;  and  if  the  right 
^-to  have  them  where  they  had  existed  previously  to 
•1844  was  relied  on,  the  app.  was  met  by  the  fact 
-^lat  they  had  not  been  so  used  from  1857  to  1861  as 
>9equired  by  the  Act  of  1865.    To  avoid  these  diffl- 
«alties  the  counsel  for  the  app.  was  driven  to  con- 
tend that  the  app.  had   proved  a  right  to  have 
Teasonabie  engines  in  reasonable  places  with  refer- 
leuoe  to  the  changing  of  the  bed  of  the  river,  and 
^at  the  commissioners  were  bound  to  make  a  pre- 
«umption  in  favour  of  such  a  right.    Th^  utmost 
*«xteut  to  which  that  argument  would  prevail  would 
'be  that  the  commissioners  might  be  at  liberty  to 

-  presume  such  a  right  in  the  terms  contended  for  by 
^  the  app.    From  the  nature  of  the  evidence  in  other 
'orespects,  depending  upon  the  vague  and  general 
language  of  the  more  ancient  documents,  the  deed 
>  'Of  1757,  the  making  and  effect  of  the  artificial  new 
-^embankment  in  1844,  which  might  prevent  the  en- 
joyment of  ancient  rights  without  creating  any  new 
'Privileges — from  considerations  arising  from  the 
^ownership  of  the  soil  itself,  and  a  several  fishery  in 
•half  the  river,  the  changes  in  the  course  of  the  river, 
In  connection  with  the  mode  and  places  of  using  the 
baulks— which  necessarily  involved  the  question  of 
whether  there  had  been  any  embankment  of  the 
baulks,  we  think  the  case  was  one  essentially  for 
^the  consideration  of  the  commissioners  as  a  mixed 

^  question  of  fact  and  law  ;  not  one  where  they  were 

-  bound  as  a  matter  of  law  to  make  the  presumption 
.in  favour  of  the  app. — certainly  not,  as  be  contends, 
'to  have  reasonable  engines  in  reasonable  places.    In 

these  cases  the  commissioners  are  bound  to  see  that 
cthe  right  to  privileged  engines  is  satisfactorily  made 
•  cut  by  the  party  claiming  to  use  them.  We  do  not 
wish  to  throw  any  doubt  upon  the  correctness  of  the 
•4X>nclusion  at  which  they  have  arrived;  our  judg- 
ement is  therefore  in  favour  of  the  resp. 

Judgment /or  the  resp. 


EXOHEdUEK   CHAMBER. 

^Heported  by  M.  W.  MgRxlulb,  Esq ,  Barrtster-at-I^Tr. 
APPEAL  FROM  EXCHEQUER. 

June  22  and  Nov,  80,  1867. 
Lord  Lbcokfield  v,  Dixon  ahd  others. 

.Uord  of  the  manor — Inchsure  Act — Reservation  of  right 
of  shooting — Construction. 

^  private  i'nclosure  Act,  hy  which  an  allotment  was 

airecled  to  be  made  of  certain  waste  land,  provided 

that  all  the  allotments  to  be  made  under  the  Act  should 

Jbecouie  estates  of  freehold  in  the  aihtteesy  subject  to  the 


lord's  right  to  the  mines,  jv.,  royalties,  liberties,  privileges, 
and  authorities  therdnf  reserved  to  him.  It  contained  a 
proviso  in  the  following  terms:  Provided  abcage,  thai 
nothing  in  thu  Act  contained  shall  be  construed  to 
defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of 
the  said  lord  of  the  said  manor  for  the  time  being,  off 
in,  or  to  the  seignories  or  royalties,  franchises,  and 
liberties  incident  and  belonging  to  the  said  manor,  but 
the  said  lord  of  the  said  manor  for  the  time  being  shaB, 
at  all  times  for  ever  hereafter  have,  hold,  tale,  and 
enj<w  all  rents,  fines,  suits,  and  services  to  or  at  the 
hras  court,  ffc,  piscaries,  fishina,  hunting,  hawking, 
and  fowling  and  cm  beasts  and  birds  considered  as  game, 
goods  Qnd  chattels  of  felons  and  fugitives,  fewns  of 
themselves  and  put  in  exigent,  deodands,  waifs,  stravM^ 
forfeitures,  escheats,  and  all  other  royalties,  liberties^ 
privileges,  franchises,  pre'eminenees,  jurisdictions,  and 
appurtenances  whatsoever  ^excqtt  such  as  are  express^ 
taken  away  by  this  Act)  in  as  fuU,  ample,  and  bene' 
Jiciai  a  manner  as  they  are  now  held,  taken,  andenjweti, 
or  have  been  xxndently  or  heretofore  used,  exercised, 
and  enjoyed  by  the  present  or  any  former  lord  of  the 
manor,  or  as  he  might  have  hela,  exercised,  received, 
taken,  or  enjoyed  the  same  in  case  this  Act  had  not 
been  passed.  The  mines  under  the  allotments  were 
reserved  to  the  hrd  by  another  and  subsequent  section 
of  the  Act: 

Held,  reversing  the  decision  of  the  court  below,  that  the 
exclusive  right  of  shooting  over  land  allotted  to  com' 
moners  in  pursuance  of  the  Act  was  reserved  to  the 
lord  by  the  Act. 

This  was  an  appeal  from  the  decision  of  the  Court 
of  Ex. 

The  action  was  for  disturbing  the  pit's  excloiiTe 
right  of  shooting  over  certain  land. 

The  pit.  was  the  lord  of  the  manor  of  Croglinf  and 
the  deft.  Dixon  was  the  owner  of  an  allotment 
which  had  been  made  under  the  Great  Croglin 
Indosure  Act  (48  Greo.  8,  c.  47).  The  question 
involved  in  the  case  was  whether  by  the  terms  of 
the  Act  the  exclusive  right  of  shooting  over  the 
allotments  made  under  the  Act  was  reserved  to 
the  lord. 

The  decision  of  the  court  below  will  be  found 
reported  in  16  L.  T.  Rep.  N.  S.  18.  The  provisions 
of  the  Act  will  there  be  found  set  out;  all  the 
material  parts  of  them  are  referred  to  in  the  judg- 
ment of  the  Court  of  Ex.  Ch.,  and  it  is  therefore 
unnecessary  to  set  them  out  at  length  again. 

The  Court  of  Ex.  decided  that  the  exclusive  right 
of  shooting  was  not  reserved  to  the  lord.  Against 
that  decision  the  pit.  now  appealed. 

Manisty,  C^  C  (with  him  Kemplay)  for  the  wpp, — 
The  Act  reserves  the  exclusive  right  of  shooting  to 
the  lord.  Private  Acts  must  be  construed  like  deeds 
with  reference  to  the  intention  of  the  parties.  To 
ascertain  that  intention  surrounding  circumstances 
may  be  looked  at.  Looking  to  the  time  at  which 
the  Act  passed,  and  bringing  one*s  common  know- 
ledge of  the  subject  to  bear,  can  one  suppose  that  the 
lord  would  have  given  up  his  right  of  shooting  over 
these  extensive  wastes  ?  This  case  cannot  be  sub- 
stantially distinguished  from  that  of  Ewart  y. 
Graham,  7  H.  of  L.  Cas.  881. 

Temple,  Q.  C.  (with  him  HerscheH)  for  the  resp.— 
The  intention  of  the  Act  must  be  gathered  from  the 
language  used.  The  general  policy  of  the  Act  may 
be  looked  at  in  order  to  determine  the  meaning  of 
a  particular  provision.  The  whole  policy  and  inten- 
tion of  the  Act  was  to  vest  an  unincumbered  estate 
of  freehold  in  the  allottees.  The  words  used  in  the 
34th  section  must  be  construed  to  refer  to  seignorial 
right  only,  on  the  principle  of  "nosct/ur  a  sociis." 
This  case  is  distinguishable  from  Ewart  v.  Graham^ 
because  in  that  case  the  reservation  of  the  right  to 
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jmneralfl,  which  is  a  territorial  right,  was  contained 
In  the  same  section  with  the  reservation  of  the  right 
of  shooting.  Here  the  mines  were  reserved  by  a 
-different  section.  If  it  had  been  intended  to  create 
-•  reservation  so  inconsistent  with  the  whole  scope 
of  the  Act  plain  words  would  have  been  used. 
The  probability  is,  that  the  words  here  used  were 
merely  part  of  some  conveyancing  precedent  inserted 
•ex  majori  cauield  to  preserve  seignorial  rights  of 
sporting  if  there  should  be  any. 


ManUty  in  reply. 


Cvar,  ado.  vuii. 


Nov.  80. — BoviLL,  C.  J.  now  delivered  the  jndg- 
«nent  of  the  court :  (Bovill,  C.  J.,  Willes,  Blackburn, 
Mellor,  Shee,  and  M.  Smith,  JJ.)~-The  ques- 
tion in  this  case  is,  whether  the  pit.  was  entitled 
to  the  exclusive  right  of  shooting  game,  and 
the  sporting  over  certain  lands  of  the  defts. 
in  the  county  of  Cumberland,  which  had  been 
allotted  under  an  Indosure  Act.  The  pit.  was  lord 
of  the  manor  of  Croglin,  and  at  the  time  the 
Indosure  Act  was  passed,  the  lords  of  this  and 
another  manor  were  seised  of  the  soil  of  the  wastes 
which  were  allotted  under  it.  The  determination  of 
the  question  depends  upon  the  construction  to  be 
placed  upon  the  special  provisions  of  the  spedal 
Indosure  Act.  At  the  trial  before  my  brother  Lush 
at  Carlisle,  he  ruled  in  favour  of  the  pit.,  and 
directed  a  verdict  to  be  entered  accordingly,  but 
reserved  leave  to  the  defts.  to  move  to  enter  the 
Terdict  in  their  favour.  Upon  a  motion  to  the 
Court  of  Ex.,  that  court  directed  the  verdict  entered 
for  the  pit.  to  be  set  aside,  and  ordered  the  verdict 
to  be  entered  for  the  defts.  The  decision  is  reported 
in  the  L.  R^,  2  Ex.  202,  and  the  present  appeal  was 
brought  against  that  dedsion.  Upon  carefully  con- 
sidering the  provisions  of  the  Indosure  Act,  together 
with  the  reasons  assigned  by  the  Court  of  Elx.,  and 
the  arguments  that  have  been  addressed  to  us,  we 
are  unable  to  come  to  the  same  condusion  as  the 
eourt  bdow,  and  concur  in  the  view  taken  by  my 
brother  Lush  at  the  trial.  The  waste  of  the  manor 
was  very  extensive.  5900  acres,  and  there  can  be 
liitle  doubt  that  the  shooting  and  taking  game 
would  be  one  material  right  to  be  exerdsed  over 
them  by  the  lord,  and  arising  from  his  ownership  of 
the  soil.  The  Indosure  Act  was  passed  with  the 
assent  of  the  lord,  and  of  those  who  were  entitle 
to  commonable  rights  over  the  wastes  of  the 
manor.  It  is  in  the  nature  of  a  contract  between 
the  parties,  and  should  be  construed  according  to 
the  fair  and  ordinary  meaning  of  the  language 
employed.  By  the  Great  Croglin  Indosure  Act 
of  the  48  Gfeo.  8,  c.  47,  commissioners  were 
appointed  to  indose  the  wastes  according  to  the 
provisions  of  that  Act  and  of  the  General  Indosure 
Act,  which  had  been  passed  a  few  years  previously, 
namdy,  the  41  Geo.  8,  c.  109,  so  far  as  they  were 
not  controlled  by  or  repugnant  to  the  Local  Act. 
Hie  20th  section  in  p.  14  declares  that  the  allot- 
ment to  the  lord  is  to  be  in  lieu  of  and  as  a  full 
compensation  for  his  right  and  interest  in  and  to  the 
wastes  and  his  rights  over  the  same  '*  save  and  ex- 
cept as  thereinafter  excepted,  and  thereby  reserved 
to  him."  After  directing  the  allotment  of  the 
residue  of  the  lands  amongst  those  who  were 
entitled  to  rights  of  common,  it  is  at  page  18 
expressly  provided  that  the  mines,  minerals,  and 
metals,  and  aU  stones  and  fossil  lying  within  or 
nnder  any  of  the  allotments,  shall  be  reserved  to  the 
lords  of  the  manor  for  the  time  bdng.  These  allot- 
ments, by  sect  82,  p.  24,  were  to  be  and  to  become 
estates  of  freehold  in  the  parties  to  whom  they  were 
allotted,  but  subject,  and  without  prejudice,  to  the 
rights  of  the  lord  to  the  mines,  minerals,  stones, 
fosuiSy  royalties,  liberties,  privileges,  powers,  and 


authorities,  or  any  of  them  hereby  reserved  to  him 
and  them."  And  then  comes  the  proviso  by  sect. 
84,  at  p.  85,  upon  which  the  present  question 
mainly  depends,  and  that  proviso  is  in  these  terms : 
*'  Provided  always,  and  be  it  further  enacted,  that 
nothing  in  this  Act  contained  shall  be  construed 
or  adjudged  to  defeat,  lessen,  or  prejudice  the  right, 
title,  or  interest  of  the  said  lords  of  the  said  manors 
respectively  for  the  time  being  of,  in,  or  to  the 
seignories  or  royalties,  franchises  and  liberties, 
inddent  and  bdonging  to  the  said  several  manors, 
but  the  said  lords  of  the  said  several  manors  for  the 
time  bdng  shall  at  all  times  for  ever  hereafter  have 
hold,  take,  and  enjoy  all  rents,  fines,  suits,  and  ser- 
vices to  or  at  the  lords*  courts,  perquisites  and  profits 
of  courts,  and  suits  and  services  to  the  lords,  mUl, 
piscaries,  fishing,  hunting,  hawking,  and  fowling, 
and  all  beasts  and  birds  considered  as  game,  goods 
and  chattels  of  felons  and  fugitives,  felons  of  them- 
selves, and  put  in  exigent,  deodands,  waifs,  estrays, 
forfeits,  escheats,  and  all  other  royalties,  lib^tics, 
privileges,  franchises,  pre-eminences,  jurisdictions, 
and  appurtenances  whatsoever,  except  such  as  are 
expressly  taken  away  by  this  Act  in  the  same  and 
full  ample  and  benefidid  manner  to  aU  intents  and 
purposes  as  they  are  now  held,  taken,  and  en- 
joyed, or  have  been  anciently  or  heretofore 
used,  exerdsed,  and  enjoyed  by  the  present  or  any 
former  lord  or  lords  of  the  said  manor  respectivdy, 
or  as  he,  she,  or  they,  or  any  of  them,  might 
or  could  have  hdd,  used,  exerdsed,  recdved,  taken, 
or  enjoyed  the  same,  in  case  this  Act  or  the  said 
redted  Act,  had  not  been  made."  The  next  section 
expressly  reserves  to  the  lords,  the  mines,  minerals^ 
ores,  stones,  fossils,  and  quarries,  subject  to  certain 
specified  exceptions,  with  power  to  work  them,  and 
to  do  what  is  necessary  for  that  purpose.  Looking 
to  the  general  scope  and  object  of  the  d4th  section, 
and  to  the  language  which  is  there  used,  it  appears 
to  us  to  amount  to  an  enactment  that  the  lord  shall 
at  all  times  for  ever  hereafter  have,  take,  and  enjoy 
all  piscaries,  fishing,  hunting,  hawking,  and  fowling, 
and  all  beasts  and  birds  considered  as  game,  and 
aU  other  royalties,  liberties,  privileges,  and  appur* 
tenances,  except  snch  as  are  expressly  taken  away 
by  the  Act  in  the  same,  and  as  full,  ample,  and 
beneficial  a  manner  to  ail  intents  and  purposes  as 
they  were  then  held,  taken,  and  enjoyed  by  the  lord, 
or  as  the  lord  must  have  hdd,  taken,  or  enjoyed 
them  in  case  the  Act  had  not  been  passed.  There 
can  be  little  doubt  as  to  the  sense  in  which  the 
members  of  the  Legislature  would  understand  sudi 
words,  and  of  their  intention  to  preserve  the  lord's 
rights  to  the  game,  whether  arising  from  his 
ownership  of  the  soil  or  otherwise.  At  the  same 
time  the  court  must  be  satisfied  that,  reading  the 
whole  ^  the  dauses  together,  their  intention  can  be 
collected  from  the  words  in  which  the  clause  is 
framed.  Construing  the  language  of  Uiat  clause 
we  cannot  doubt  that  the  right  to  the  game  and  of 
shooting  over  the  allotments  was  intended  to  be 
reserved  by  the  lord,  and  it  appears  to  us  that  this 
is  the  true  and  proper  interpretation  of  the  whole 
section,  although  the  earlier  part  of  it  refers  only  to 
the  sdgniories  or  royalties  and  liberties  incident  and 
bdonging  to  tiie  said  manors.  The  40th  section 
of  the  General  Indosure  Act  of  the  41  Geo.  8,  c.  109 
also  shows  that  an  extensive  protection  was  intended 
to  be  given  to  the  lord's  rights  incident  or  bdonging 
to  the  manor  or  the  lord,  and  tends  to  confirm  the 
view  which  we  take  of  this  case,  and  the  present 
section  in  the  special  Act  was  probably  intended  to 
give  a  still  larger  protection  to  the  lord  than  was 
contained  in  the  general  Act.  It  is  very  difficult  to 
place  a  construction  on  the  whole  of  the  language  of 
the  84th  section  which  would  give  effect  to  its  words, 
and  yet  exclude  the  right  of  the  lord  to  take  the 
game^  and  we  think  there  is  a  suffident  expression 
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of  the  intention  to  preserve  to  him  the  right  to 
which  he  was  previously  entitled  of  taking  the 
game,  although  it  was  a  right  arising  from  iiis 
ownership  of  the  soil,  and  not  in  the  nature  of  a 
seignorial  right.  Indeed,  as  was  said  by  Wightman, 
J.,  in  delivering  the  opinion  of  the  majority  of  the 
judges  of  the  H.  of  L.  in  the  case  of  Ewart  v. 
Graham,  "  It  is  difi9cult  to  suggest  a  form  of  words 
better  adapted  to  continue  the  right."  The  authori- 
ties that  were  cited  in  the  argument  and  in  the 
court  below  were  decided  upon  an  Act  of  Parliament 
somewhat  similar  to  the  present,  but  the  words  were 
not  the  same  as  those  which  have  been  used  in  this 
instance.  The  language  of  the  Act  now  in  question 
is  even  stronger  in  favour  of  the  lord's  right  to  the 
game  being  preserved  than  it  was  in  Ewart  v. 
Grahavu  The  saving  proviso  there  was  framed  in  a 
similar  manner  to  the  proviso  in  this  Act  of  Parlia- 
ment, and  is  not  distinguishable  from  it ;  and  we 
think  the  ][)resent  case  falls  within,  and  must  be 
governed  by,  the  decision  of  the  H.  of  L.  in  the 
case  of  Ewart  v.  Graham,  Oar  judgment,  there- 
fore, is  in  favour  of  the  pit.,  and  the  judgment  of 
the  court  below  must  be  reversed. 

WiLLE«,  J.— I  would  add  that  if  the  decision  of 
•this  case  depended  upon  reaeon  I  should  have  agreed 
with  the  Court  of  Ex. ;  but  I  am  constrained  by 
superior  authority,  and  therefore  do  not  dissent  from 
the  opinion  of  the  majority  of  this  court. 

Judgment  reversed. 

Attorneys,  for  pit.,  Jmri'ii^,  White,  and  Budsstotif 
for  S,  and  S.  G,  Saul,  of  Carliile. 

Attorneys  for  deft.,  Nicol  and  Son,  for  Cant  and 
Fairei^,  Penrith. 


mSI   PKTDTS. 


the  remainder  of  the  letter.    Prisoner  said  he  had 
lit  his  pipe  with  it. 

Ceitififjiham,  on  the  part  of  the  prisoner,  objected 
that  tiiis  statement  made  by  the  prisoner  could  not 
be  received  in  evidence,  as  it  was  obtained  by  ques- 
tions addressed  to  the  prisoner  by  the  officer  ia 
whose  custody  he  was,  after  he  had  been  charged, 
and  without  any  caution  whatever.  It  could  not 
therefore  be  taken  to  be  a  voluntary  statement, 
but  was  clearly  obtained  by  pressure.  He  referred  to 
Reg.  V.  Hassett^  8  Oox  0.  G.  61L 

Skes,  J.,  while  deprecating  the  practice  of 
questioning  a  prisoner  in  custody,  held  that  the 
evidenee  could  not  he  excluded  from  the  eate,  aa  he 
did  not  think  it  amounted  to  a  threat,  and  did  not 
therefore  come  within  thende  exdoding  audi  state- 
ments. 


IfORTHERN  ClBCUrr.-CMANCHESTER.^ 

TTiursdai/t  DecbylSG7. 

(Before  Bhbb,  J.  and  a  Common  Jury.) 

RjBG.  «.  Hugh  Rboan.  (a) 

Evidence — Admissions  obtained  by  questions — 
Admissibilitj/. 

H,  being  in  custoiify  and  having  been  charged  with  eetling 
fire  to  some  bobbins  of  cotton  in  a  miU,  was  shown 
apiece  of  paper  (partial^  burnt)  with  writing  on  it, 
wiieh  had  been  found  among  the  burnt  property. 
Without  receivina  ang  caution  whatever,  he  was  tkem 
ashed  bg  the  poUceman  whose  writing  it  was,  and 
what  he  hctd  done  with  the  remainder  of  it : 

Hdd,  that  what  the  prisoner  said  in  ansufer  to  the 
fttesttorw  was  reeeitsable  in  evidence,  ats  the  questions 
did  not  amount  to  a  threat. 

Indictment  for  arson. 

Hugh  Regan  was  charged  with  having  set  fire  to 
•ome  bobbins  of  rovings  in  a  cotton  miU  belonging 
to  Messrs.  J.  and  J.  Wardle,  cotton  spinners,  Back 
King-street,  Bolton.  Amongst  the  burning  property 
there  was  found  a  piece  of  paper,  partly  burnt,  with 
writing  on  it.  The  prisoner  on  being  arrested  and 
cbarg^  with  setting  fire  to  the  miU,  denied  it. 
Afterwards,  the  policeman,  without  giving  the 
prisoner  any  caution  that  he  need  make  no  answer, 
or  that  if  he  did  it  might  be  used  in  evidence 
against  him,  showed  him  the  paper  and  proceeded  to 
ask  him  whose  writing  it  was.  The  prisoner  in 
answer  said  the  writing  was  his,  and  was  a  letter 
he  had  written  to  his  mother.  The  policeman 
further  questioned  him  as  to  what  he  had  done  with 

(a)  Boportsd  by  X.  Eanmou,  Eh-,  Buristor-at-Law. 
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B«rorted  bj  J.  Tboxfsoii,  Esq.,  fianiatemtt-LAsr. 

Nov.  16flJirf23,  1867. 

(Before  Kbllt,  C.  B.,  Wh^lbs,  J.,  Bbajcwbll,  B., 
Bylus,  J.,  and  Lush,  J.) 

Reg.  17.  Thomas  Ttson. 

PerJHff — Materiality — False  m*idence — Alibi. 

S.  was  indicted  for  robbery  on  April  IS,  at  8.i5  pJM^ 
and  the  prisoner  swore  that  S.  was  in  a  house  at  a 
distant  place  at  that  time,  and  that  S.  had  lodged  mi 
that  hoyse  nearly  two  years,  and  had  never  been  au'oy 
for  more  than  two  or  three  n^ts  at  a  time  during  the 
period.  The  prisoner  was  indicted  for  perjury  on  that 
evidence,  ana  convicted  on  the  assignoienis  of  perptry, 
as  to  S,  having  lodged  at  the  house  for  two  years,  ami 
never  having  been  away  nwre  than  two  or  three  niffkts 
at  a  titne. 

Held,  thai  the  euidenoe  on  these  points  was  materud  as 
tending  to  induce  the  jury  to  give  greater  credit  to  the 
ntbstantial  fact  of  his  ieing  there  en  the  I9th  April 
at  the  time  in  question*  • 

Case  reserved  for  the  opinion  of  this  court  by  the 
Right  Hon.  the  Recorder  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal  Court,  held 
on  the  10th  June,  1867,  and  following  days,  Thomas 
Tyson  was  tried  before  me  on  an  indictment  for 
perjury. 

It  was  alleged  in  the  indictment  and  appeared  in 
evidence  that,  at  the  May  session  of  the  Central 
Criminal  Court,  one  Owen  Sullivan  was  tried  for  a 
robbery,  and  that  upon  that  trial  l^son  was  called 
as  a  witness  on  behalf  of  Sullivan.  The  indictment 
went  on  to  allege  that  upon  the  trial  of  Sullivan  it 
was  material  to  ascertain  whether  Sullivan  was  or 
was  not  at  a  house  numbered  20  in  Mint-street,  in 
the  borough  of  Southwark,  on  the  evening  of  the 
18th  April,  1867,  between  the  hours  of  eight  o'clock 
and  ten  o'clock,  and  whether  SuUivan  h^  lived  at 
same  house  for  two  years  then  last  past,  or  from 
Mareh  1865  to  Mareh  1866 ;  and  that  Tyson  falsely 
swore  as  such  witness,  first,  that  on  the  ISth  April, 
1867,  Sullivan  came  to  20,  Mint-street  at  half  past 
eight  in  the  evening,  and  did  not  go  out  again  that 
evening ;  second,  that  Sullivan  had  lived  in  the  said 
house  for  two  years  then  last  past ;  and  third,  that 
during  the  whole  of  that  time  Sullivan  had  never 
been  absent  from  the  same*  house  for  more  thsn 
three  nights  together. 

Perjury  was  assigned  upon  each  of  the  above 
allegations,  and  the  prisoner  was  convicted  on  the 
last  two. 

The  second  and  third  allegations  were  distinctly 
contradicted  by  tiie  oaths  ot  two  warders  of  the 
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Wandsworth  House  of  Correction,  who  proved  that 
Sullivan  was  under  their  charge  in  that  house  of 
correction  from  March  1865  to  March  1^66. 

The  prdsoner  was  undefended,  and  a  question  was 
raised  whether  the  aTernieots  of  the  deft  were 
material  on  the  trial  of  Sullivan.  Counsel  for  the 
prosecution  contended  that  they  affected  Tyson's 
credit  as  a  witness  on  SuUiyan's  trial. 

I  reserved  the  question  for  the  consideration  of 
the  court,  whether  the  two  last  allegations  of  Tyson, 
upon  which  perjury  was  assigned,  were  sufficiently 
material  on  the  trial  of  SuUiyan  to  support  the  in- 
dictment for  perjury  in  respect  of  them. 

The  deft,  is  in  prison,  awaiting  judgment. 

KusssLL  GuRNKT,  Kecordcr  of  I^ondon. 

At  the  suggestion  of  the  court  the  case  was 
amended  by  anneidng  a  copy  of  the  Common 
Sergeant's  notes  of  the  trial  of  SulUvan. 

William  Pearce,  of  12,  Windsor-terrace,  said : 

On  the  13th  April  at  a45  p  no.  X  wse  in  th«  Dover-road  going 
to  the  train.  I  waa  passing  Lcicester-hoase,  felt  a  man  seize 
me  and  pall  me  round,  and  I  looked  up  and  saw  the  man's 
faoe,  and  two  others  laid  hold  of  me  and  pinioned  my  arms, 
rifled  my  pockets,  took  away  my  watch,  a  sovereigu  and 
27*.  silver,  and  then  they  all  ran  away,  and  I  fell  down.  I 
caoght  the  man's  eyes,  and  am  sure  he  is  the  moo.  I  g(^  up, 
ran  after  them  to  the  comer  of  Kent-street,  and  lost  eight  of 
tiiem.  On  the  following  Tuesday  I  saw  prisoner  and  Hve 
others,  and  I  at  onoe  picked  him  out.  He  said.  **  I  was  not 
there ;  it  was  Bandy  and  some  other."^  I  la&d,  "  I  know  theie 
were  two  others.'' 

Cross-examined : 

I  am  positire  I  ooald  not  swallow  anything  for  a  fortafght, 
my  throat  was  ao  pinched.  I  looked  up  at  the  man's  face.  I 
never  saw  him  before.    I  did  not  see  the  faces  of  the  others. 

WUliam  Eldred,  P.C.  IflO  M.,  said : 

I  took  prisoner  at  Bed  Lion,  Saffolk>street,  and  took  him  to 
the  station.  Froseoator  picked  prisoner  out  from  six  otherv  at 
once. 

Cross-examined : 

I  told  him  I  had  a  man  in  custody. 

Cooper  addressed  the  jury  for  prisoner,  and  called 

Thomas  Tyson,  who  said  : 

I  am  andar  depnty  at  90.  Ifint-etnat,  Boroogh.  A  lodgiag- 
house.  Bonember  prisoner  being  taken  up ;  on  the  Saturday 
before  prisoner  came  in  between  eight  and  nine,  and  did  not 

go  OQt  again.    He  came  In  about  8.80 ;  he  lay  down  on  a  form 
U  9/U»,  and  then  wwfcto  bed.    Oe  hoB  lodged  at  the  honae 
nearly  two  years. 

Cross-examined : 

I  know  it  was  8.80,  beeaoee  Om  prisoner  is  euoh  a  man  for 
larking     The  deputy  vna  there  at  the  time.    He  is  not  here. 

Be-examined : 

fie  makea  the  Ulchen  merry.  Another  man  followed  him. 
Tlie  dopoty  sent  the  prisoner  away  trom  the  lire. 

By  me: 

I  wont  to  the  hooM  in  May  1866.  Prisoner  lodged  there 
from  the  time  I  went,  and  never  was  absent  mors  than  a  night 
or  two,  or  three  at  most,  at  a  time.  I  went  out  of  the  kitchen 
into  the  room  whera  the  clock  is  to  see  the  time.  I  do  no 
know  why. 

Richard  Kemp  said : 

I  am  a  warder  at  the  House  of  Correction  at  Wandsworth 
Prisoner  was  in  Wandsworth  prison  from  March  1886  to 
March  1868. 

Certificate  of  conviction  of  Sulliran  for  robhery 
produced,  dated  March  1865,  sentenced  to  twelve 
calendar  months  and  hard  labour  at  the  House  of 
Correction  at  Wandsworth.  Qcdlty,  seven  yean 
penal  servitude. 

I  ordered  the  witness  Thomas  Tyson  to  be  taken 
into  custody  on  a  charge  of  perjury. 

Aletcai/e  for  the  prosecution. — ^The  coovictioii 
ought  to  be  affirmed.  The  evidence  was  material  aa 
affecting  the  witneas's  credit,  and  might,  theBetee 
become  the  subject  of  an  indictment  for  perjury : 

lieg.  ▼.  Owrtot^  2  lioo.  C.  G.  263; 

Reg.  V.  Giblmt,  9  Cox  C.  0. 105;  81  L.  J.  98^  H.  0. 
[Xu8H,  J. — ^If  it  was  only  naaterial  as  affecting  the 
credit  ol  thewltnega  eTideaoe  could  not  be  calM 


to  contradict  him.  BaAMWEUL»  B. — The  evidence 
may  have  been  material  at  leading  up  to  the  rele- 
vant issue.]  The  evidence  was  material  to  test  the 
witness.  In  1  Hawk.  F.  C.  c.  69,  s.  8,  it  is  said, 
"that  if  it  appear  plainly  that  the  scope  of  the 
question  was  to  sift  the  witness  as  to  his  knowledge 
of  the  substance  by  examining  him  strictly  con- 
cerning the  circumstances,  and  the  witness  give  a 
particular  and  distinct  account  of  the  circumstances, 
which  afterwards  appears  to  be  false,  surely  he  can- 
not but  be  guilty  of  perjury,  inasmuch  as  nothing 
can  be  more  apt  to  insUne  a  jury  to  give  credit  to 
the  Bubstaatial  part  of  a  man's  evidence. than  his 
appearing  to  have  an  exact  and  particular  know- 
ledge of  all  the  circumstances  relating  to  it." 

No  counsel  appeared  for  the  prisoner. 

Kellt,  C.  B. — I  must  say  that  when  the  case 
was  first  submitted  to  us  I  had  some  doubt  whether 
the  point  was  not  simply  whether  a  false  statement 
which  went  to  the  credit  of  the  person  making  it 
only,  could  be  the  subject  of  an  assignment  of  per- 
jury. On  that  point,  as  a  mere  abstract  proposition, 
I  might  have  entertained  some  doubt.  But  when  we 
look  at  the  whole  of  the  case,  as  now  stated,  we  find 
that  the  counsel  for  the  prisoner  on  the  trial  of  SulU- 
van raised  the  question  which  depended  on  the 
credit  to  be  given  to  the  prisoner's  statement.  We 
are  all  agreed  that  the  statements  made  by  the  pri- 
soner on  Sullivan's  trial  were  material,  on  the 
ground  that  they  tended  to  render  more  probable 
the  truth  of  that  allegation  on  which  it  was  con- 
tended he  ought  not  to  be  convicted.  The  prisoner 
first  stated  that  Sullivan  was  at  a  place  at  a  time  at 
which,  if  he  had  been  there,  he  could  not  have  com- 
mitted the  robbery  for  which  he  was  being  tried ; 
aud  he  followed  that  up  by  stating  that  Sullivan 
lodged  at  that  place  from  the  time  he  (the  pri- 
soner) went  there,  and  that  Sullivan  was  never 
absent  more  than  a  night  or  two  or  three  at  most 
at  a  time.  Certainly  the  latter  statement  goes  to 
render  the  truth  of  tiie  first  allegation  infinlteljr 
more  probable  than  it  otherwise  would  have  been, 
and  on  that  ground  it  was  material  to  the  issue.  Wc^ 
therefore,  think  the  conviction  should  be  affirmed. 

WiLLBS,  J.  concurred. 

BsAMWBLL,  B. — ^The  question  is,  whether  the 
statements  of  the  prisoner  which  were  proved  to  be 
false  were  material  to  the  issue  on  SuUiran't  trial » 
Now  suppose  the  prisoner  had  said  that  Sullivan  waa 
in  liint-street  from  half-past  eight  until  a  quarter 
to  ten  on  the  evening  in  question.  Tliat  statement 
would  hare  been  less  tmstworthy  if  it  had  stood 
alone.  Then  the  prisoner  was  aslred,  "  What  enablea 
you  to  tell  us  that  ?**  He  replies,  <<  Why,  this  Sulli- 
van lodged  at  a  house  where  I  lodged,  and  I  know 
him  well  and  his  habits."  Those  are  circumstancet 
which,  if  true,  make  the  witness  competent  to  speak 
to  the  cardinal  fact  of  the  prisoner  being  tiiere  at 
the  time  in  question.  Then,  why  is  not  such  evi- 
dence material  ? 

Bri*B8,  J. — If  the  question  had  depended  on  the 
ground  that  the  evidence  was  material  as  affecting 
the  witness's  credit,  I  should  have  participated  In 
the  doubt  expressed  by  the  Lord  Chief  Baron  ;  but, 
on  the  other  ground,  that  the  evidence  was  material 
as  rendering  the  odier  statement  more  probable,  I 
agree  that  the  convictkm  should  be  afllnned. 

Lush,  J.— I  was  embarraased  at  first  when  the 
materiality  of  the  evidence  was  put  at  affecting  the 
witness's  credit,  and  I  was  at  a  lots  to  see  how  on 
that  ground  it  coald  be  material  to  the  isaue.  But 
now,  on  the  otiier  ground,  it  is  cleai^  material  a» 
being  calculated  to  induce  the  jniy  to  gite  onedit  t» 
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I  allow^ed  the  caae  to  proceed,  and  eecondary 
evidence  to  be  giyen  subject  to  the  opinion  of  this 
court  as  to  the  propriety  of  that  course. 

The  prosecution  thereupon  gare  the  eTidence  of 
Mr.  ana  Mrs.  Cannon  that  there  was  a  draft,  and 
that  it  had  originally  been  in  the  form  of  thestatutor^ 
declaration,  and  had  been  altered  in  the  alleged  parti- 
culars by  Cannon  to  the  knowledge  of  Elworthy. 

The  materiality  of  the  existence  of  a  draft  turned 
upon  its  form,  and  the  fact  of  its  having  been  so 
altered. 

The  prisoner  was  convicted,  and  as  I  doubt  the 
propriety  of  receiving  secondary  evidence  under  the 
above  circumstances,  I  request  the  opinion  of  (be 
court  upon  that  point,  whether  the  conviction  was 
light. 

The  prisoner  was  admitted  to  balL 

J.  S.  WUXBS. 

W1LLB8,  J.— At  the  time  the  secondary  evidence 
was  admitted,  there  was  distinct  evidence  that  the 
draft  was  last  seen  in  the  hands  of  Elworthy,  and 
the  deposition  of  the  deft,  showed  that  he  had  had 
the  document. 

Carter  for  the  prisoner  was  stopped  by  the  court. 

Besl^  for  the  prosecution. — ^The  secondary  evi- 
dence was  admissible.  This  is  like  the  case  of  a 
person  charged  with  stealing  a  5Z.  note,  in  which 
case  it  is  unnecessary  to  give  the  prisoner  notice  to 
produce.  There  was  no  issue  as  to  the  contents  of 
the  draft,  but  it  was  material  for  the  purpose  off 
identification  to  give  evidence  of  the  corrections  in 
the  draft.  In  1  Tayl.  on  Evid.,  sect.  378,  "  When  the 
action  is  not  direcUy  upon  the  agreement  for  non-per- 
formance of  its  terms,  but  is  in  tort  for  its  conver- 
sion or  detention,  or  negligent  loss,  the  pit.  may  give 
parol  evidence  descriptive  of  its  identity  without 
giving  notice  to  the  deft,  to  produce  the  document 
itself ;  and  even  though  the  deft,  be  willing  to  pro- 
duce it  without  notice,  the  nit.  is  not  bound  to  put 
it  in,  but  may  leave  the  deft,  to  do  so,  if  be  think 
fit,  as  part  of  his  case."  So  upon  this  indictment 
the  prosecutor  was  entitled,  without  giving  the 
prisoner  notice  to  produce,  to  give  parol  evidence,  so 
far  as  to  identify  the  document  The  learned 
counsel  tiien  cited 

AickUi  cate,  1  Leach  C.  C.  294 ; 

Le  Marchanti  ca$e.  Ibid.  dOO ; 

Seder's  case,  6  St  TrL  229. 
In  Coiiing  v.  Treweek,  6  B.  &  C.  394,  an  action  on 
an  attorney's  bill,  it  was  held  that  it  was  un- 
necessar}'  to  give  the  deft,  notice  to  produoe-the 
original  bill  of  costs  delivered  to  him.  So  in 
How  V.  Hall,  14  East,  274  (trover  for  a  bond),  it 
was  held  that  the  pit.  might  give  parol  evidence  to 
support  the  general  description  of  the  bond  in  the 
declaration  without  notice  to  produce  it.  1  Taylor  on 
Evid,  s.  422,  was  then  cited. 

Kbllt,  C.  B.  -  This  was  an  indictment  for 
perjury,  and  the  assignment  of  perjury  relied  on 
was  that  there  was  no  draft  of  a  statutory  deda- 
raUon.  The  question  reserved  for  us  is,  whether 
or  not  in  order  to  give  secondary  evidence  of  the 
alleged  draft  it  was  necessary  for  the  prosecutor 
to  have  given  notice  to  produce  to  the  prisoner 
charged  with  the  ofiFence,  into  whose  possession 
the  draft  was  alleged  to  have  come.  We  are  of 
oinnion  that  it  was  necessary  to  give  such  notice  in 
(nder  to  entitle  the  prosecutor  to  give  evidence 
of  the  contents  of  the  draft.  It  is  important  to 
conform  strictly  to  the  rules  which  have  been  laid 
down  for  the  protection  of  the  subject  in  criminal 
cases,  against  the  admissibility  of  evidence  of  a 
doubtful  character,  when  evidence  certain  in  its 
prisoner's  counsel  objected  that  secondary  evidence  I  nature  is  capable  of  being  brought  forward.  Amon$r 
could  not  be  givea  thereof.  1  those  the  rule  reUting  to  the  admissibility  of 


the  substantial  fact  deposed  to  by  the  prisoner. 
On  that  ground,  therefore,  I  think  that  the  convic- 
tion ought  to  be  affirmed. 

Conutclion  affirmed. 


Saturday,  Nov.  23,  1867. 

(Before  EsLLr,  C.B.,  Willss,  J.,  Bramwell,  B., 
Btles,  and  Lush,  JJ.) 

Bbo.  v.  Elwortht. 

Evidence — Notice  to  produce — Secondary  evidence. 

In  an  indictment  for  perjury  committed  on  the  trial  of  a 
person  for  making  a  false  statutory  declaration^  the 
perjury  assigned  was  that  the  deft,  swore  that  there 
was  no  draft  of  that  statutorj  declaration.  The  in- 
dictment did  not  show  that  the  draft  was,  or  had  been 
in  the  deft,*s  possession.  The  draft  was  supposed  to 
have  been  made  by  a  firm  of  soUcitors  of  which  the 
deft,  was  a  member  on  the  occasion  of  a  loan  of 
money.  At  the  trial  secondary  evidence  of  the  draft 
was  allowed  to  be  given  in  evidence  without  a  notice  to 
produce  having  been  served  on  the  prisoner,  it  being 
proved  to  have  been  in  his  possession : 

Held,  that  a  notice  to  produce  was  necessary,  ai  d  that 
secondary  evidence  was  inadmissible  without  it, 

Cabb. 

Elworthy  was  tried  for  perjury  before  Willes,  J., 
at  the  Old  Bailey. 

The  perjury  was  alleged  to  have  been  committed 
at  the  trial  of  Thomas  Cannon,  for  making  a  false 
statutory  declaration. 

The  assignment  of  perjury  relied  upon  at  the 
trial  was  in  a  statement  made  by  Elworthy  that 
there  was  no  draft  of  that  statutory  declaration. 

It  appeared  that  Elworthy  was  one  of  a  firm  of 
attorneys,  who  were  employed  to  lend  money  for  a 
client.  They  were  applied  to  by  Cannon  for  a  loan, 
which  they  agreed  on  behalf  of  their  client  to  make 
upoa  the  security  of  some  property  belonging  to 
Mrs.  Cannon,  and  also  of  a  newspaper  in  which  Mr. 
Cannon  was  interested.  El  worthy's  firm  required 
of  Cannon  as  a  condition  of  the  loan  a  statutory 
declaration,  which  he  made,  and  which  stated 
amongst  other  things  that  he  was  the  registered 

nrietor  of  the  newspaper  unincumbered.  This 
iration  he  made  and  signed,  and  it  being  untrue, 
he  was  indicted  for  making  a  false  declaration. 

Upon  tiie  trial  of  that  indictment,  Elworthy  was 
called  as  a  witness  against  Cannon,  and  upon  his 
cross-examination  with  a  view  to  excuse  or  palliate 
the  falsehood  of  the  statutory  declaration,  it  was 
sought  on  behalf  of  Cannon  to  prove  that  there  was 
a  draft  of  the  statutory  declaration ;  that  Cannon 
had  seen  it  and  corrected  it,  and  that  the  statutory 
declaration,  which  he  in  fact  made,  had  been  im- 
properly drawn,  not  showing  the  corrections  so 
made  in  the  disli,  and  had  been  incautiously 
adopted  by  Cannon  upon  Elworthy  assuring  him  it 
was  aU  right. 

Upon  that  cross-examination,  Elworthy  denied 
that  there  had  been  a  draft  of  the  statutory  decla- 
ration, and  he  explained  a  passage  in  his  depositions 
in  which  a  draft  was  referred  to,  as  a  mistake,  for  a 
draft  of  tiie  assignment  by  way  of  security  for  the 
loMi,  in  which  there  were  corrections. 

At  the  trial  of  Elworthy  before  me,  it  was  alleged 
for  the  prosecution  that  his  statement  at  tiie  trial  of 
Cannon,  that  there  was  not  such  a  draft  of  the 
statutory  declaration,  was  false,  and  that  in  making 
such  statement  he  had  committed  perjury. 

No  notice  to  produce  had  been  given,  nor  was 
there  any  subpetna  duces  tecum  to  the  prisoner's 
partner  to  produce  the    alleged   draft,   and   the 
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secondary  evidence  is  prominent.  In  the  present 
case  it  appeared  that  the  contents  of  the  document 
became  material  by  reason  of  its  being  alleged  thai 
the  draft  contained  something  not  to  be  found 
in  the  declaration  itself.  The  exact  contents 
became  essential  to  be  proved  because  on  them 
depended  the  materiality  or  immateriality  of  the 
perjury  assigned.  There  was  evidence  of  the  exist- 
ence of  the  draft,  it  having  been  shown  to  have  been 
in  the  hands  of  the  prisoner,  and  it  was  not  proved 
to  have  gone  oat  of  his  hands.  On  the  part  of  the 
prosecution  it  was  contended  that  the  case  came 
within  the  principle  of  those  decisions  in  civil 
causes  and  criminal  prosecutions,  where  the  deft, 
and  the  prisoner  is  alleged  to  have  possession  of 
a  document.  In  such  cases  it  has  been  held 
that  the  contents  of  the  document  are  admissible 
in  evidence  without  notice  to  the  party  to  produce 
the  document  In  an  action  of  trover  for  a  deed, 
evidence  of  the  contents  is  admissible,  without 
notice  to  the  deft,  to  produce  the  deed,  and  the 
ground  of  decision  is  this,  that  the  deft,  has  notice 
by  the  action  of  the  nature  and  contents  of  the 
document  supposed  to  have  been  converted  by  him, 
and  he  could  not  be  found  guilty  of  the  conversion 
without  proof  that  the  document  had  come  into  his 
possession,  and  that  he  had  converted  it  to  his  own 
use,  and  he  must  therefore  be  taken  to  know  its 
nature.  It  is  not  for  us  to  question  or  comment  upon 
the  soundness  of  this  principle,  but  it  is  inapplicable 
to  the  present  case.  So,  also,  in  a  prosecution  for 
stealing  a  deed,  it  has  been  held  unnecessary  to  pro- 
duce the  deed  in  order  to  entitle  the  prosecutor  to 
give  secondary  evidence  of  its  contents.  That  deci- 
sion rests  on  two  grounds.  In  Aickles'  case  (1  Leach 
C.  C.  291),  it  is  said:  ''It  is  proved  that  the  biU  is 
in  the  hands  of  Mr.  Smith,  who  has  been  served 
with  a  tubpcena  to  produce  it ;  and  as  he  has  refused 
to  comply,  parol  testimony  may  be  given  of  its  con- 
tents. If  it  had  been  in  the  prisoner's  possession, 
the  next  best  eviJence  to  the  biU  itself  wonld  have 
been  admissible ;  for,  as  a  prisoner  cannot  be  com- 
pelled, or  even  legally  required,  to  produce  any 
evidence  which  may  operate  against  himself,  the 
next  best  evidence  which  it  is  in  the  power  of  a 
prosecutor  to  produce  is  always  admitted,  and  in  the 
Xvresent  case  the  possession  of  Mr.  Smith  is  to  be 
considered  as  the  possession  of  the  prisoner.*'  But 
the  chief  reason  appears  afterwards  in  note  (a)  at 
page  800 :  "  On  the  trial  of  an  information  in  the 
Court  of  Ex.,  before  Mr.  Baron  Eyre,  against  Le 
Marchant,  on  7  Grea  1,  c  25,  for  importing  tea 
directly  from  Guernsey,  it  appeared  that  deft,  had 
written  several  original  letters  to  one  Channon,  a 
witnesa  on  the  trial.  Channon  became  bankrupt, 
but  these  letters  were  proved  to  have  come  into  the 
def  t.'s  possession.  The  solicitor  of  the  Excise  bad 
contrived  to  take  copies  of  them.  Notice  was  given 
to  the  deft,  to  produce  the  original  letters,  which  he 
declined  to  do.  The  Attorney-General  therefore 
offered  to  read  the  copies  in  evidence.  It  was 
objected  that,  being  a  criminal  prosecution,  the  deft 
was  not  bound  by  the  notice  to  produce  evidence 
against  himself,  and,  therefore,  that  the  copies  could 
not  be  read  in  evidence  against  him.  Mr.  Baron 
Eyre  thought  there  was  no  difference  in  this  point 
between  civil  and  criminal  cases,  and  he  admitted 
the  copies  in  evidence,  not  on  the  idea  of  the  def  t's 
having,  after  notice,  refused  to  produce  the  originals, 
but  b^ause  they  were  the  best  evidence  which  the 
nature  of  the  case  would  admit  of,  or  that  it  was  in 
the  power  of  the  party  producing  them  to  give." 
But  in  the  present  case  the  rule  appears  to  be  in- 
applicable, for  the  perjury  assigned  is  that  the  pri- 
soner swore  that  there  was  no  draft  of  the  statutory 
declaration,  and  there  is  nothing  in  the  indictment 
to  show  that  it  was  ever  in  his  possession,  or 
remained  in  his  possession,  so  as  to  entitle  him  to 


consider  it  as  being  in  his  possession,  and  that  he 
knew  that  he  would  be  called  on  to  produce  it. 
There  is  nothing  to  bring  this  case  within  the  prin- 
ciple of  those  cases  in  which  it  has  been  held  that 
notice  to  produce  was  unnecessary,  and  I  think  that 
we  ought  not  to  extend  that  doctrine. 

WiLLEs,  J.— I  will  only  add  that,  if  I  had  per- 
ceived the  course  which  the  trial  afterwards  took, 
making  the  case  depend  as  to  the  materiality  of 
the  perjury  on  the  contents  of  the  alleged  draft,  I 
should  have  acted  on  the  principles  laid  down  by  the- 
Chief  Baron.  I  thought  the  question  would  have 
been  whether  or  not  there  was  a  draft 

Bramwell,  B. — ^If  the  only  question  had  been  as 
to  the  existence  of  a  draft,  the  point  would  not  have 
arisen,  but  it  was  thought  fit  to  give  evidence  of 
the  contents  of  it,  and  it  became  material  to  inquire 
as  to  the  alterations  made  in  them.  If  so,  the 
general  rule  applies,  that  it  is  necessary  to  give 
notice  to  produce  before  secondary  evidence  of  the 
contents  could  be  g^ven.  The  only  exception  to 
that  rule  is  where  the  indictment  gives  notice  to 
the  deft,  to  produce  the  document  and  have  it  in 
court.  This  indictment  did  not,  because  the  prose- 
cutor might  under  it  content  himself  wiUi  proving 
its  existence  and  nothing  more. 

Btlks,  J.  concurred. 

Lush,  J. — ^The  rule  is  the  same  in  criminal  as  in 
civil  cases,  that  notice  must  be  given  to  the  other 
side  to  produce  a  document  before  secondary  evi- 
dence of  the  contents  can  l>e  given.  The  exception 
to  the  rule  is,  when  the  other  party  is  by  the  pro- 
ceeding itself  charged  with  the  possession  of  the 
document  Here  the  indictment  does  not  charge 
the  deft,  with  the  possession  of  the  document,  or 
give  notice  that  it  meant  to  call  on  him  to  produce 
it  in  evidence. 

Conviction  quashed. 


ReO.  v.  PllBSST. 

Rcq>e — Idiot  —Evidence. 

Tfie  prisoner  was  oonmctedofa  rape  upon  theprosecutriXy 
who  was  an  apparent  idiot.  She  proved  the  act 
done,  and  said  that  it  was  wrong,  but  that  she  said 
nothing  to  the  prisoner,  arid  that  she  did  not  do  anV' 
thing  to  him,  and  that  she  did  not  like  to  hurt  nobody. 
The  constable  told  the  prisoner  that  he  was  charged 
with  committing  a  rape  upon  the  prosecutrix  and 
against  her  will.  2^e  prisoner,  in  answer  to  that, 
said,  "  Yes,  I  did;  ana  Tm  very  sorry  for  it :  " 

Hdd,  that  there  was  evidence  to  sustain  the  conviction. 

Case  reserved  for  the  opinion  of  this  court  by 
Keating,  J. 

William  Pressy  was  tried  before  me  at  the  last 
assizes  at  Winchester,  upon  a  charge  of  rape  upon 
Charlotte  Scovell.     The  evidence  was  as  follows : — 

Charlotte  Scovell : 

I  lire  at  Knighton.  Enow  'William  Presay ;  he  used  to  keep 
abeep  as  a  shepherd.    On  a  Monday  I  saw  him.    I  was  up 

Sitting  BticlcB  at  Head  Down  in  the  morning ;  a  dog  np  there. 
e  pulled  np  my  clothes ;  that  was  not  right— that  was  what 
my  mother  said.  He  put  his  thing  into  me— that's  wrong.  He 
hurt  me.  He  took  away  my  basket  and  said  I  should  not  go 
home.  I  said  nothing  to  him.  I  did  not  do  anything  to  him. 
I  don't  like  to  hurl  nobody.    I  was  in  the  furze. 

Cross-examined : 

My  mother  went  np  to  Head  Down  to  find  him  ouL  I  knew 
it  was  wrong.  I  knew  It  was  wrong  at  the  time.  I  did  not 
say  anything  to  him.  I  like  to  be  kind  to  everybody.  My 
mother  scolded  me  when  I  went  home. 

Charlotte  Scovell  (mother  of  prosecutrix,  who  is 
thirty-seven  years  of  age,  weak  mind  since  she  was 
four  years  old,  through  fits  and  ill  state  of  health) : 
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On  Mondfty,  the  27th,  my  damghter  bad  gone  to  a  place 
caHed  Head  Down.  Slie  came  home  at  half-pant  two.  She 
was  very  mneta  excited ;  threw  her  basket  down.  She  made 
a  complaint  I  took  her  to  the  Down — a  quarter  of  a  mile. 
Next  day  I  examined  her  before  the  prisoner  called.  Her 
clothej  were  very  much  Btained,  which  I  knew  did  not  ought 
to  be ;  they  were  not  raenstrnous  stains.  Prison'er  came  from 
half-past  fonr  to  five,  a.m.,  on  Tuesday.  I  was  not  up,  but 
after  a  little  came  downstairs.  He  said  he  had  come  to 
acknowledge  what  he  had  done.  I  said,  "  Sure  you  could  not 
be  capable  to  take  liberties  of  a  poor  girl  not  capable  to  take 
her  own  part"  Prisoner  is  a  married  man.  f  said,  "  As  a 
married  man,  a  father,  and  a  grandfather,  I'm  quite  ssbamed 
of  you."  He  said  he  acknowledged  that  he  had  done  the  deed, 
and  was  very  sorry  for  it  I  had  told  him  what  my  daughter 
told.  I  said,  "Sure  you  would  never  have  connection  with  a 
poor  girl  not  able  to  take  her  own  part''  He  said,  "  Well,  I 
did,  and  I'm  ashamed  of  m3r8elf."  I  said,  *'  Suppose  she  was 
in  the  family-way ;  what  can  she  do  ?  "  He  said  he  was  very 
sorry  for  it  My  daughter  said  to  him,  "  You  know  you  did 
it;  and  mother  told  me  I  was  never  to  interrupt  nobody." 
There  were  marks— a  dark  purple,  such  as  a  finger  and  a 
thimib  would  make— inside  the  left  tkigh. 

Cross-examined : 

My  daughter  neyer  left  me.    I  took  her  to  doctor  many 
days  after. 

Benjamin  ScoreU,  husband  of  last  witness,  father 

of  prosecutrix ; 

I  was  in  the  house  when  she  came  home.  In  her  way  she 
was  terriiled,  frightened  more  than  osnaL  She  went  with 
her  mother.  Prisoner  came  next  day ;  he  said  "  I've  made  a 
fool  of  a  job  of  this  here."  I  said  "  You  ought  to  have  known 
better."  He  said  "  Well,  no  use  in  a  false  tale,  the  statement 
she  made  is  true,  and  I'm  ashamed  of  it" 

Cross-examined : 

Her  mother  took  her  up  to  the  Comrnon  again.  Sometimes 
she  went  about,  sometimes  she  was  bo  bad  she  could  not  go 
out  We  sent  her  sometimes  of  litUe  erratida 


WiUiam  Keone,  P.  C. : 

On  the  28th  May  saw  pritoiNr  tA  Kniahton.  I  saM  "  Well 
Pressy,  this  seems  to  be  rather  a  seiious  affair;  you  are 
charged  with  committing  a  rape  upon  Charlotte  Scovell  yes- 
terday, and  against  her  will"  He  said,  "Yes,  I  did,  and  I'm 
very  sorry  for  it" 

Cross-examined : 

I'U  swear  I  said  "and  against  her  will." 

Re-examined : 

I  was  examined  before  the  magistrates  two  or  three  days 
afterwards. 

No  medical  evidence  was  called,  but  it  was 
apparent  that  the  prosecutrix  was  an  idiot.  The 
jury  found  the  prisoner  guilty,  but  I  did  not  pro- 
nounce any  sentence,  as  I  am  desirous  of  having  the 
opinion  of  the  Court  of  Criminal  Appeal  as  to 
whether  I  ought  to  hare  left  the  case  at  ail  to  the 
jury,  and  whether  the  conviction  should  be  quashed. 

H.  S.  KEATmo. 

No  counsel  appeared  on  either  side. 

Kelly,  C.  B. — We  have  carefully  considered  this 
case,  which  might  seem  to  involve  some  points  of 
importance.  But,  looking  at  the  whole  of  the 
evidence,  we  are  of  opinion  that  there  was  evidence 
to  go  to  the  jury,  which  the  judge  would  not  have 
beeu  justified  in  withdrawing  from  them,  and  the 
jury  having  convicted  the  prisoner,  we  think  that 
we  ought  not  to  disturb  the  conviction. 

Conviction  affirmed. 


Bae.  V,  HuNTBR. 
Bbo.  v.  Cabteb. 

False  pretences — Obtaining  money  by  false  tokens. 

Hewers  and  putters  in  a  colliery  had  tokens  differently 
marked,  which  they  placed  on  the  tubs  of  coal  drawn 
up  the  pit,  and  which  were  then  taken  off  and  put  into 
a  box^  and  their  wages  calculated  according  to  the 
number  of  tokens,  sent  vjt  by  them.  The  puUer  fetches 
the  empty  tub  to  tlte  hwer,  ami  tedlces  it  when  full  to 
the  station  to  be  drawn  up  to  the  bank  ;  before  the  tub 
is ,  filled  he  places  his  token  on  it  to  denote  the  sum  he 
is  entitled  to  for  hia  labour  in  putting  and  removing 


the  tub  to  the  station,  and  the  hewer  puts  his  token 
also  to  denote  the  amount  he  is  entitled  to  for  hewing 
the  coal  and  filling  the  tub.  The  prisoner,  a  hewer, 
removed  the  putter*s  token  afler  the  tub  was  brought 
to  him,  and  substituted  one  of  his  own,  and  then  put 
an  additional  token  of  his  own  for  hewing  and  ^filling 
the  tub.  The  tub  was  then  drawn  up,  and  (he  two  tof:c7ts 
thrown  into  the  box.  The  contents  of  the  box  trere 
then  taken  away  by  the  tokenman,  and  lite  accounts 
of  the  different  workmen  made  up  according  to  the 
number  of  tokens  found  with  their  initials  on.  In  that 
toay  the  prisoner  obtained  money  for  hewing  and  filling 
two  tubs  of  coals  instead  of  one  only: 

Held,  that  this  amounted  to  an  indictable  false  pretence. 

Beg.  t;.  Hunter. 

Case  stated  for  the  opinion  of  this  court  at  the 
General  Quarter  Sessions  of  the  peace  of  our  Lady 
the  Queen  holden  at  Durham,  in  and  for  the  county 
of  Durham,  on  Monday,  the  1st  July,  a.d.  1807. 

Thomas  Hunter  was  tried  for  obtaining  money 
by  false  preteiioef  on  the  following  indictment : 

The  jurors  for  onr  Lady  the  Queen,  on  their  oath,  present 
that  T.  Hunter,  oq  the  14th  May  jlx>.  1867,  was  then  in  the 
employ  and  service  of  the  Bight  Hon.  George  Robert  Charles 
William  Earl  Vane,  at  the  Alexandra  Colliery,  in  the  county  of 
Durham  as  a  hewer  of  coals,  and  that  the  said  T.  Hunter 
was  entitled  to  payment  from  his  said  employer  of  the  sum 
of  5d  for  every  tub  of  coals  WToaght  and  filled  by  him 
the  said  T.  Hunter;  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  T.  Hunten 
on  the  day  and  3rear  aforesaid,  unlawfully,  knowingly,  and 
designedly  did,  by  placing  one  token  in  or  npMn  a  certiUa  tab 
of  coals,  in  the  said  oolliery,  falsely  pretend  that  ha  the  said 
T.  Hunter  had  wrought  and  filled  one  tu^  of  coals  by  means 
of  which  said  false  pretence  the  said  T.  Huater  did  then 
unlawfully  obtain  the  sum  of  5<i  of  the  moneys  of  the 
said  Bight  Hon.  the  Earl  Vane,  with  Inteoft  thereby,  then 
to  defraud  ;  whereas  in  truth  and  in  fact  the  said  T.  Honter 
had  not  wrought  and  filled  one  tub  of  coal  as  he  the  said 
T.  HuatCT  so  falsely  pretended,  he  the  said  T.  Hunter  at  the 
time  he  so  falsely  preteaded,  well  knowing  the  said  prsMooe 
to  be  false ;  against  the  form  of  the  statote  in  sach  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

And  the  jarom  aforesaid,  upon  thetr  oath  aforeaiaid,  do 
further  present  that  the  said  T.  Hanter,  on  the  16th  May  in  the 
year  last  aforesaid,  being  so  employed  as  aforesaid,  did  also 
unlawfully,  knowingly,  and  designedly,  by  placing  one  other 
token  in  or  npon  a  certain  other  tub  of  coals  in  the  said  c(4- 
liery,  falsely  pretend  that  he  the  asid  T.  Hmter  hod  trruughi 
and  filled  one  other  tub  of  coals,by  meanaof  which  said  last- 
mentioned  said  false  pretence  the  said  T.  Hunter  did  then  un- 
lawfully obtain  the  s«m  ot  5d.ot  tiie  moneys  of  the  said  l^sxi 
Vane,  with  httant  thereby  then  to  def rand ;  whereas  in  tratb 
and  in  fact  the  said  T.  Hunter  had  not  wroaght  aud  flUed  ooa 
tub  of  coals  ss  he  the  said  T.  liantM  so  falsely  pretended,  he 
the  said  T.  Bvnter  at  the  time  he  so  falsely  pretmded,  well 
knowing  the  said  pretsnce  to  ba  false ;  against  the  form  of  the 
statute,  &c 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  on  the  days  and  year  afuresaid,  the  said 
T.  Hunter  did  tmlawfully,  knowingly,  and  deslgne<fhr.  falsely 
pretend  that  he  the  said  T.  Hmter  bad  hewn  and  titled  two 
tubs  of  coal,  and  was  entitle<l  to  be  paid  for  hewiag  and  fllHng 
two  tuba  of  coal,  by  means  of  which  said  last-Di<^niioQed  false 
pretences  tije  said  T.  Hutrter  did  then  unlawfully  olrt^un  the 
sum  of  lOd.  of  the  moneys  of  the  said  Barl  Tane.  bris  employer ; 
whereas  in  truth  and  in  faet  the  said  T.  Hunter  had  not 
bewu  aud  filled  two  tuba  of  coals;  aud  whereas  in  truth 
and  in  fact  the  said  T.  Hunter  was  not  entitled  to  be  paid 
for  hewing  and  filling  two  tubs  of  coal,  he  the  said  T.  Htmter, 
At  the  ttee  he  eo  faisoly  pretended,  well  knowing  tlie  aaJd 
prettsnce  to  be  false;  against  the  form  of  the  ststuia,  do. 

The  loUoving  facts  were  prored  in  eridencew 
The  prisoner  waa  employed  at  the  Alexandra  l^it. 
West  Baifitoo,  the  property  of  Earl  Vmie,  as  a 
hewer.  The  puitess  of  the  colliery  have  tokens. 
Hie  hewers  also  bare  tokens  with  different 
initials  The  prisoner's  tokens  htLve  T.  H.  on  tkenk 
The  hewer  goes  to  his  w«rk  at  two  a^nu  to  tlM 
face  of  tin  wieriungsw  The  psttors  come  in  at 
five  ajn.  Fron  two  to  five  tbe  hewer  worii» 
withimt  a  -ti^  The  patter  gets  a  tub  at  the  station^ 
a  sort  of  sidiag^  and  takes  it  to  the  hewer  with  hia 
own  toke»  on  a  staple  inside  the  tub.  He  rana  the 
tub  to  the  hewer  and  leaves  it,  and  brings  one 
away.    The  hewer  then  puts  his  token  on  the  top  of 


MAGISTEATES'  CASES. 


543 


C.  Cas.  R.] 


Reg.  u.  Hdntbr.    Reg.  v.  Carteh. 


[C.  Cas.  R. 


the  putter's,  two-thrnJs  down  the  tuh,  and  ftils  the 
tub  which  goes  to  bank.  The  banksmen  empty  the 
coal  and  take  the  tokens  gS.  The  tokens  are  then 
thrown  into  a  box  and  collected  by  the  toksnman 
every  half  hour. 

The  tokennian  grrres  the  hewer  credit  for  the 
tokens  at  the  end  of  the  fortnight,  and  puts  them 
into  the  account  book,  and  so  into  the  pay-sheet, 
And  the  hewers  are  paid  accordingly.  The  same 
with  the  putter's  tokens. 

A  hewer  receives  6<L  per  tub,  and  a  putter  ^d. 

On  the  24th  May  the  prisoner  was  paid  on  account 
up  to  the  18th  May,  including  the  tokens  for  which 
the  witness  Pearson,  the  tokenman,  had  given 
credit.  The  account  waa  made  up  from  Pearson's 
account-book. 

Ob  the  14th  May  Anthony  Garthwaite,  a  putter, 
went  down  the  pit  at  5  a-m.,  and  found  an  empty 
Cub  at  the  station  in  the  pit,  on  the  staple  of  which 
he  put  one  of  his  tokens.  Thomas  Graham  and 
John  Jackson  were  present,  and  saw  him  put  it  on. 
Garthwaite  took  the  empty  tub  to  the  prisoner,  who 
was  at  the  workings.  He  left  the  tub,  and  went 
back  in  a  quarter  of  an  hour,  when  he  found  it  full, 
and  brought  it  away  to  the  station.  J.  Jackson  and 
T.  Graham  were  there.  On  its  being  up  ended  there 
were  found  two  tokens  on  the  staple,  bo^  mariEed 
«T.  H."  Garthwaite's  token,  marked  "W.  W.," 
was  not  there.  Garthwaite  left  the  tokens  on  the 
staple,  and  put  the  coals  in  the  tub,  and  sent  it  to 
bank. 

Instead  of  two  "  T.  H.'*,"  there  should  have  been 
one  "  T.  H."  and  one  "  W.  W."  Garthwaite  put  no 
more  tokens  on  before  it  went  to  bank. 

On  the  morning  of  the  15th  Gartiiwaite  went 
down  the  pit  at  5  o'clock.  William  Lowrie  was 
there,  besides  J.  Jackson  and  T.  Graham.  Garth- 
waite put  one  of  his  tokens  on  an  empty  tub,  and 
took  the  tub  in  to  the  prisoner.  He  (Garthwaite) 
returned  between  eight  and  nine  to  the  station  with 
a  full  tub.  Lowrie,  Graham,  and  Jackson  were 
there  then.  Two  tokens  were  on  the  staple  marked 
"T.  H."  There  ought  to  have  been  one  «T.  H." 
and  one  "  W.  W."  1  he  tokens  were  left  on.  No 
one  else  but  the  prisoner  was  working  when  Garth- 
waite took  the  tub  to  fiU. 

On  neither  occasion  was  the  prisoner's  marrow 
(John  Carter)  down  the  pit. 

At  6  a.m.  on  the  14th  May  1867  a  tub  came  to 
bank  marked  "  N.  B.,"  full  of  coals.  The  banks- 
man, William  Armstrong,  teamed  the  tub,  and  took 
the  tokens  off.  Both  token?  on  the  staple  were 
marked  "  T.  H."  There  was  no  odier  token  on. 
He  gave  them  to  the  tokenman.  On  the  15th  May, 
at  8  a.m.,  another  tub  came  to  bank  marked 
"  N.  B."  He  emptied  it,  and  found  two  tokens  on 
it  marked  **  T.  H.,"  which  be  gave  to  the  token- 
man,  and  he  hung  them  on  a  spare  nait,  and  gave 
the  prisoner  credit  for  them  in  his  account,  from 
which  the  pay  sheet  is  made  out,  and  in  accordance 
with  which  the  prisoner  was  paid. 

It  was  objected  on  behalf  of  the  prisoner,  first, 
that  the  indictment  contained  no  good  false  pretence, 
&a ;  secondly,  that  it  it  did,  the  evidence  showed 
the  alleged  false  pretence  to  be  true.  I  overruled 
the  objection,  but  reserved  the  point. 

I  directed  the  jury  that  tiiey  were  to  find  the 
prisoner  guilty  if  they  were  satisfied  from  the  evi- 
dence that  he  had  removed  from  either  tub  the  token 
marked  "  W.  W.,"  and  had  put  on  the  staple  in  such 
tub  two  tokens  marked  "T.  H^"  with  the  intention  of 
inducing:  the  belief  that  he  had  filled  two  tubs  with 
coal  when  in  fact  he  had  filled  only  one,  and  of 
thereby  defrauding  Earl  Vane  of  the  sum  paid  for 
the  fllHng  one  tub  with  coal. 

The  jury  found  the  prisoner  ga!lt>%  and  I  sentenced 
him  to  imprisonment  for  four  calendar  months  with 
hasd  labour. 


He  gave  bail  for  his  appearance  to  undergo  his 
punishment  in  case  the  judgment  of  the  court  should 
be  for  the  Crown. 

The  following  question  is  submitted  for  the  con- 
sideration of  the  Court  for  Crown  Cases  Reserved, 
vir.,  whethef  or  not  tlie  indictment  upon  the  face 
of  it  shows  a  false  pretence. 

Gremkow  (^Edge  witli  him)  for  the  prosecution. 
Ko  counsel  appoared  for  the  prisoner. 

Reg.  u.  Carter. 

Case  reserved  for  the  opinion  of  this  court  by  the 
ohairmftn  of  the  Court  of  Quarter  Sessions  for  the 
County  Palatine  of  Durham. 

John  Carter  was  tried  for  obtaining  money  by 
false  pretences,  on  the  following  indictment : 

The  jaron  for  our  Lady  the  Qneea  apon  fheir  oath  present 
that  John  Carter,  on  the  Uth  May.  a-d.  1867,  was  then  in  the 
employ  and  service  of  the  Eight  Hon.  George  Kobert  Charles 
William  Earl  Vane,  at  the  Alexandra  colliery,  in  the  county 
of  Durham,  as  a  hewer  of  coalA,  and  that  the  said  J.  Carter 
was  entitled  to  payment  from  his  said  employer  of  the  sum  of 
5rl  for  every  tub  of  coals  wrought  and  filled  by  him,  the  said 
J.  Carter.  And  tibe  jurors  aforesaid,  upon  their  oath  afore- 
said do  farther  present  that  the  said  J.  Carter,  on  the  day  and 
year  aforesaid,  unlawfully,  knowingly,  and  designedly  did,  by 
placing  one  token  in  or  upon  a  certain  tuh  of  coals  in  the  said 
GoUlery,  faJsely  pretend  that  he,  the  said  J.  Carter,  had 
wrought  and  filled  one  tub  of  coal,  by  means  of  which  said 
false  pretence  the  said  J.  Carter  did  then  unlawfolly  attempt 
to  obtain  the  sum  of  SdL  of  the  moneys  of  the  said  ^ght  Hon. 
the  Earl  Vane,  with  latent  thereby  then  to  defraud ;  whereas 
in  truth  and  In  fact  the  said  J.  Carter  had  not  wrought  and 
filled  one  tub  of  ooal,  as  he,  the  said  J.  Carter,  so  falsely 
pretended,  he,  the  said  J.  Carter,  at  the  time  he  so  falsely 
pretended,  well  knowing  the  said  prutonce  to  b3  false ;  against 
the  form  of  the  statute,  £c 

And  the  jurors  aforessiid,  upon  their  eath  aforesaid,  do 
further  present  that  the  said  J.  Garter  on  the  day  and  year 
aforesaid,  beln«  so  employed  aa  afioresoid,  did  aJao  unlawftilly, 
knowingly,  and  designedly  by  placing  one  other  token  in  or 
upon  a  certain  other  tab  of  coals  in  the  said  colliery,  falsely 
pretend  that  he,  the  said  J.  Carter,  'had  wrengfat  and  flllea 
one  other  tub  of  coals,  by  maane  of  which  said  last  mentioned 
false  pretence,  the  said  J.  Garter  did  then  unlawfully  attemut 
to  obtain  the  pum  of  6<l  of  the  moneys  of  the  said  Rignt 
Hon.  The  Earl  Vane  with  intent  thereby  then  to  dePrand ; 
whereas  in  truth  and  in  fact,  the  ssld  J.  Carter  had  not 
wrought  and  filled  one  tub  of  coalaas  he,  the  said  J.  Carter,  so 
falsely  pretended,  he,  the  said  J.  Carter,  at  the  time  he  so 
falsely  pretended,  well  knowing  the  said  pretence  to  be  false : 
against  the  form  of  the  atatnte,  te. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  on  the  day  and  year  aforesaid,  the  said  J. 
Carter  did  bo  unlawfully,  knowingly,  and  designedly  fsilscly 
pretend  that  he,  the  said  J.  Carter,  had  hewn  and  fllloif  two 
tubs  of  coal  aad  was  entided  to  be  paid  for  hewing  and  fiUiug 
two  tubs  of  coal,  by  means  of  which  said  last-meutiuued  I'ulse 
pretence,  the  said  J.  Carter  did  theu  unlawfully  attempt  to 
obtain  tlie  sum  of  lOcf.  of  the  moneys  of  the  said  Right  Hon. 
The  Earl  Vane ;  whereas  in  ttuth  and  hi  fact,  the  said  J. 
Carter  was  not  eutitied  to  be  paid  for  hewing  and  filling  two 
tubs  of  coal,  he,  the  said  J.  Carter,  at  the  time  he  so  falsely 
pretended,  well  knowing  the  said  pi-etence  to  be  false ;  against 
the  form  of  the  statute,  Ac 

The  following  facts  were  proved  in  evidence : — 
The  prisoner  was  employed  at  the  Alexandra  Pit, 
West  lUinton,  the  property  of  Earl  Vane,  as  a  hewer. 
The  putters  at  the  colliery  have  tokens.  The 
hewers  also  have  tokens  with  different  initials.  The 
prisoner's  tokens  have  "T.  H."  on  them.  The 
hewer  goes  to  his  work  at  two  a.m.  to  the  face  of 
tftie  workings.  The  putters  come  in  at  five  a.m. 
Trom  two  to  five  the  hewer  works  without  a  tub. 
The  putter  gets  a  tub  at  the  station,  a  sort  of  siding, 
and  takes  it  to  the  hewer  with  one  token  (the  putter's, 
tx)ken)  on  a  staple  inside  the  tub.  He  runs  the  tub  to 
the  hewer  and  leaves  it  aud  brings  one  away.  The 
hewer  then  puts  his  token  on  the  top  of  the  putter's, 
two-thirds  down  the  tub,'  and  fills  the  tub,  which 
goes  to  bank.  The  banksmen  empty  the  coal  and 
take  the  tokens  off.  The  tokens  are  then  thrown 
into  a  box,  and  collected  by  the  tokenman  every 
h^f-hour.  The  tokenman  gives  the  hewer  credit 
for  the  tokens  at  the  end  of  every  fortnight,  and 
puts  them  into  the  account-book,  and  so  into  thu 
pay-sheet,  and    the  hewers  are  paid  accor(]iii>;iy 
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The  same    with   the  putter's  tokens.     A  hewer 
receiyes  ScL  per  tub,  and  a  putter  ^d. 

On  the  24th  May  the  prisoner  was  paid  on  account 
up  to  the  18  th  May,  including  the  tokens,  for 
wliich  Pearson  the  tokenman  had  given  him  credit. 
The  account  was  made  up  from  Pearson's  account- 
book. 

On  the  14th  Maj,  at  10  a.m.,  Anthony  Garth- 
waite,  a  putter  at  the  Alexandra  pit,  put  one 
of  his  tokens  marked  <*  W.  W.**  on  the  staple  in  a 
tub  in  the  presence  of  Thomas  Graham,  William 
Lowrie  and  John  Jackson,  who  saw  him  put  it  on. 
Garthwaite  then  took  this  empty  tub  to  the  pri- 
soner, who  was  at  the  workings,  and  left  the  tub 
with  him.  After  a  quarter  of  an  hour  he  went  back 
to  where  he  had  left  the  prisoner,  and  he  found  the 
tub  full,  and  brought  it  away  to  the  station.  In 
the  presence  of  Lowrie,  Jackson  and  Graham  this 
full  tub  was  up  ended,  and  two  tokens  were  found 
on  the  staple,  both  marked  "  T.  H."  Garthwaite's 
token  marked  "  W.  W."  was  not  there.  Garthwaite 
left  the  tokens  on  the  staple,  and  put  the  coals  in 
the  tub  again,  and  sent  it  to  bank. 

Instead  of  two  "  T.  H.'s,*'  there  should  have  been 
one  "T.  H."  and  one  "W.  W."  Garthwaite  put 
no  more  tokens  on  before  it  went  to  bank!  They 
did  the  same  with  the  like  result  a  second  time  on 
the  same  day.  Garthwaite  had  lost  about  sixty  of 
his  tokens  before  this  had  happened.  The  tubs  were 
marked,  and  the  banksman  received  them  when  they 
came  to  bank,  and  took  the  tokens  off.  He  found 
two  tokens  on  the  staple  in  the  tub  in  question 
marked  '*T.  H."  There  was  no  other  token  on. 
He  gave  them  to  the  tokenman,  who  gave  the 
prisoner  credit  for  them  in  his  account  from  which  the 
pay-sheet  is  made  up,  and  in  accordance  with  which 
the  prisoner  was  paid. 

It  was  objected  on  behalf  of  the  prisoner,  first, 
that  the  indictment  contained  no  good  false  pre- 
tence; and,  second,  that  if  it  did,  the  evidence 
showed  the  alleged  false  pretence  to  be  true. 

I  overruled  the  objection  but  reserved  the  point 

I  directed  the  jury  that  they  were  to  find  the  pri- 
soner guilty  if  they  were  satisfied  from  the  evidence 
that  he  had  removed  from  either  tub  the  token 
marked  *^  W.  W.,"  and  had  put  on  the  staple  in 
such  tub  two  tokens  marked  "  T.  H."  with  the  in- 
tention of  inducing  the  belief  that  he  had  filled 
two  tubs  with  coal  when  in  fact  he  had  filled  only 
one,  and  of  thereby  defrauding  Earl  Vane  of  the 
sum  paid  for  the  filling  one  tub  with  coals. 

The  jurv  found  the  prisoner  guilty. 

The  following  question  is  submitted  for  the  con- 
sideration of  the  Court  for  Crown  Cases  Reserved, 
namely.  Whether  or  not  the  indictment  upon  the 
face  of  it  shows  a  false  pretence. 

Gains/ord  Bruce  for  the  prosecution. 

No  counsel  appeared  for  the  prisoner. 

Kbllt,  C.  B. — ^These  cases  are  quite  clearly  cases 
of  false  pretences.  A  false  pretence  may  be  acted 
BM  well  as  spoken. 

Conviction  affirmed. 


MAOISTBATES'    COUBTS. 

SOUTHWARK  POLICE  COURT. 
(Before  Mr.  PABTRn>oB.) 

COMIOSSIONBBS  OF  POUCB   V.  AlLBV. 

OUtruction  of  a  ihoroughfare — Police  Acts — 2  jr  8 

Vict.  c.  47,  8,  54. 

Sect,  U  of  the  Metropolis  Police  Act  (2  j-  3  Vict,  c.47)^ 
enacts  {inter  aHd)  thcit  any  person  who  shall  cause  anjf 
earty  waggon,  van,  public  carriage,  trudtj  or  borrow 
with  or  witfiout  horses,  to  stand  in  any  street  or 
ihoroughfare  longer  than  may  be  necessary  for  loading^ 
or  unloading,  or  who  by  means  of  any  cart,  carriaatj 
sledge,  truck,  or  barrow,  drawn  by  any  horse  or  otker 
animal,  shall  wilfttUy  interrupt  any  public  crossing,  or 
shall  wilfulfy  cause  any  obstruction  in  any  thorough^ 
fare,  shall,  on  conviction,  ^'c,  forfeit,  j-c 

Vans,  waggons,  and  carts  were  drawn  up  at  the  ware" 
houses  of  the  defls,  in  the  thoroughfares,  causing  great 
(^truction  and  annoyance  to  foot  passengers. 

It  was  contended  for  the  defls.  that  an  obstruction  withinr 
the  meaning  of  the  statute  must  be  wilfully  caused  with 
intent  to  obstruct : 

Held,  that  an  obstruction  within  the  meaning  of  the  Act 
had  been  caused  by  the  defls. 

Summons  for  unlawfully  obstructing  a  public 
thoroughfare  by  vans,  carts,  and  carriages. 

M.  VFAite  for  the  prosecution. 

Sleigh  for  the  deft. 

if.  White. — ^This  was  one  of  several  summonses 
framed  under  the  stat.  2  &  3  Vict.  c.  47,  the  54th 
section  of  which,  among  other  things,  enacts  that 
any  person  who  shall  cause  any  cart,  waggon,  van, 
public  carriage,  truck,  or  barrow,  with  or  without 
horses,  to  stand  in  any  street  or  thoroughfare  longer 
than  may  be  necessary  for  loading  or  unloading,  or 
as  regarded  any  public  carriage  taking  up  or  setting 
down  passengers  in  any  place  not  forbidden  by  law, 
or  who,  by  means  of  any  cart,  carriage,  sledge^ 
truck,  or  barrow,  drawn  by  any  horse  or  other 
animal,  shall  wilfully  interrupt  any  public  crossing, 
or  shall  wilfully  cause  any  obstruction  in  any 
thoroughfare,  shall,  on  conviction  by  any  nuigis- 
trate  or  justice  of  tixe  peace,  be  liable  to  the  penal- 
ties prescribed  by  the  Act  at  the  discretion  of  the 
magistrate.  The  case  rested  on  the  last  proviso^ 
and  it  seemed  that  a  practice  had  grown  up  by 
which  vans,  waggons,  and  carts  were  drawn  up  at 
the  warehouses  of  Messrs.  Ingledew  and  Davenport, 
and  that  they  caused  an  obstruction,  not  only  to  the 
great  thoroughfare  of  New  Southwark-street.  but 
also  to  the  regulated  crossing  from  the  Sussex 
Tavern,  at  the  comer  of  Compton-street,  to  the 
New  Town-hall-buildings,  and  that  thereby  great 
inconvenience  and  annoyance  was  caused  to  foot 
passengers.  It  would  also  appear,  from  the  yaoa 
and  carts  sent  laden  by  their  consignees  to  Messrs. 
Ingledew  and  Davenport,  that  the  goods  were  sold 
by  that  firm  from  the  vehicles,  and  reladen  into  the 
carts  and  trucks  of  the  purchasers,  thus  converting 
the  public  street  and  its  neighbourhood  into  & 
market,  and  producing  that  inconvenience  which 
it  was  the  object  of  the  statute  to  prevent  and 
avoid. 

Inspector  Wise  proved  that  on  Tuesday,  the  3rd 
Dec.,  he  saw  the  deft.  Allen's  waggon  laden  with 
greens  standing  in  front  of  the  Sussex  Tavern,  dose 
to  the  premises  of  Messrs.  Ingledew  and  Davenpor^ 
and  from  it  the  conunodities  were  sold  by  Mr. 
Davenport  and  his  men  to  the  retail  dealers,  who 
banded  them  into  their  own  carts  or  trucks,  and 
thus  caused  an  obstruction  to  the  thorou^lifitfe  and 
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crossing  of  upwards  of  two  hours*  duration.  He 
•aid  that  he  saw  ten  or  a  dozen  foot  passengers 
obstructed  by  the  defts.'  waggon  when  thejr  at- 
tempted to  make  their  way  over  the  cussing.  The 
obatruction  was  further  increased^v^  the  porters 
with  knots  and  baskets  on  their  /fSidn  convc3u:ig 
goods  from  Allen's  waggon  to  the  carts  and  vehicles 
of  the  purchasers.  In  consequence  of  the  position 
of  the  waggon,  foot-passengers  wishing  to  avail 
themselves  of  the  crossing  had  to  go  round  a  dis- 
tance of  from  seventeen  to  eighteen  feet  The 
waggon  was  about  fourteen  feet  in  length  including 
the  shafts.  The  spot  was  between  thkty  and  forty 
yards  from  the  Borough-market,  that  is  from  the 
point  where  the  market  ends  in  Oompton-street.  If 
a  carriage  wanted  to  drive  up  to  the  tavern  it  could 
not  do  so. 

In  his  cross-examination  witness  stated  that  the 
carts  of  the  purchasers  came  empty,  and  had  the 
horses  attached  to  them.  They  stood  on  the  opposite 
side  of  the  street^  and  remained  from  half  to  three- 
quarters  of  an  hour— -some  longer  and  some  a  less 
time.  The  owners  of  those  carts  had  not  been  sum- 
moned, though  he  admitt^  they  had  caused  an 
obstruction  on  that  side  of  the  road.  The  width  of 
the  crossing  was  about  seven  feet. 

Skigh  for  the  deft.— This  was  a  question  of  very 
gseat  importance  in  p|oint  of  law,  and  it  was  on  all 
hands  felt  to  be  desirable  that  upon  it  a  formal 
decision  should  be  pronounced,  which  would  be 
entitled  to  respect.  The  object  of  the  Act  of  Parlia- 
ment upon  which  these  summonses  had  been  issued 
was,  on  the  one  hand,  to  assist  tradesmen  in  carry- 
ing on  their  business  and  traffic  with  ease  and  con- 
venient speed,  and  on  the  other  to  protect  the  public 
from  being  recklessly  obstructed  or  carelessly  iucon- 
venienced  by  the  streets  and  crossings  being  inter- 
fered with.  The  court  had  nothing  to  do  with  the 
early  portion  of  the  section  in  question,  and  its 
attention  must  therefore  be  called  to  the  latter  part. 
To  constitute  this  an  offence  it  must  be  shown  that 
there  had  been  an  obstruction  which  had  been  wil- 
fully caused,  and  of  this  he  contended  there  was  not 
a  tittle  of  evidence,  still  less  was  there  a  proof  that 
the  traffic  of  the  street  itself  was  interfered  with, 
and  the  only  grievance,  if  it  could  be  to  called,  was 
that  foot  passengers  to  reach  the  crossing  had  to 
take  a  round  of  some  seventeen  or  eifi^teen  feet. 
He  submitted  that  this  was  not  a  case  which  the 
court  would  notice  with  penal  consequences,  and, 
therefore  the  summons  would  be  dismissed. 

Mr.  Pabtridob  delivered  an  elaborate  judgment, 
reviewing  the  whole  of  the  facts,  and  held  that  an 
obstruction  had  been  caused  by  the  deft,  within  the 
meaning  of  the  schedule ;  and  he  should,  therefore, 
inflict  a  fine  of  20s,  and  costs. 

Sieipk  applied  for  a  case,  in  order  to  take  the 
question  to  a  Superior  Court,  but 

Mr.  Partridob  said  he  could  not  grant  a  case,  as 
the  court  left  it  to  the  magistrate  to  find  the  facts, 
and  he  could  onlpr  do  once.  Upon  that  the  court 
above  would  not  mterfere ;  and,  therefore,  he  must 
refuse  the  application  to  grant  a  case  which  the 
court  might  hold  to  be  frivolous  and  vexatious. 


Mao.  Cab.— Vol.  IV. 
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Reported  by  T.  W.  Sadvdbu  sod  J.  Shobtt,  Esqra^ 
Banlftan-At-Law. 


WedMBda^,  Jan.  15, 1868. 

Bbo.  r.  Irblakd. 

Town  couneiUor — Qualificatum'^JRecgipt  of  parochicd 

A  person  otherwise  duly  qualified  to  act  as  town  cotm- 

dUor  of  a  borough^  is  not  disqualified  by  reason  of  the 

fad  that  his  father^  not  residing  with  him,  has  received 

parochial  relief  within  the  period  mentioned  i /i  5  ^  6 

WUL  4,  c  76,  s.  9. 

Per  Cockbutm,  C.  J, : — 7^  case  would  he  the  same  if 
the  father  did  reside  with  his  son,  the  father  not  being 
a  member  of  the  son^s  family  within  the  application  of 
4^5  Ff tl  4,  c  76,  s.  56. 

Before  the  justices  have  made  an  order  under  48  Eliz, 
c.  2,  8,  7,  there  is  onlif  a  moral,  not  a  legal,  obligation 
on  a  son  to  support  his  poor  and  aged  fat/iei;  The 
legal  obligcUion  first  attaches  on  order  made. 

In  this  case  a  rule  nisi  had  been  granted  in 
Michaelmas  term,  for  a  quo  warranto  against  the 
deft,  to  show  by  what  authority  he  claimed  to  ezer* 
cise  the  office  of  town  councillor  of  the  borough  of 
Bodmin,  in  the  county  of  Cornwall,  on  the  ground 
that  he  was  disqualified  from  being  elected  te  the 
office  of  town  councillor  by  reason  of  his  having; 
within  twelve  calendar  months  before  the  last  day 
of  Aug.  1867,  received  parochial  relief  withia  the 
meaning  of  the  9th  section  of  5  &  6  Will.  4,  c.  76. 

The  affidavits  in  support  of  the  rule  stated  that 
Nathaniel  Ireland,  the  father  of  the  deft.  William 
Ireland,  was  a  common  charge  pauper  of  the  Barn- 
staple Union  in  the  county  of  Devon,  for  several 
years,  and  continued  to  receive  relief  from  that 
union  up  to  the  20th  Dec.  1866. 

Hie  affidavit  of  the  deft,  stated  that  he  has  been 
for  upwards  of  twenty  years  a  rated  inhabitant  of 
the  borough  of  Bodmin,  and  that  on  the  last  revision 
his  name  was  retained,  and  is  now  on  the  burgess 
roll  of  the  borough,  and  no  objection  was  made  to 
its  retention  on  the  burgesss  roll  at  the  last  revision ; 
that  his  father  received  no  relief  from  the  Bodmin 
union,  nor  was  deft,  ever  asked  to  support  his  father 
till  Dec  1866,  when  the  father  at  once  ceased  to 
receive  parochial  relief;  that  neither  deft,  him- 
self, his  wife,  or  children  ever  received  pnrochial 
rehef. 

The  point  for  decision  in  the  case  was  whether  the 
relief  received  by  the  father  up  to  Dec.  1866  from 
the  Barnstaple  union  was  a  receipt  by  the  deft.,  his 
son,  within  the  meaning  of  5  &  6  Will.  4,  c.  76. 

Baylis  showed  cause  against  the  rule.  He  urged, 
as  a  preliminary  objection,  that  the  disqualification, 
if  any  exist,  of  the  deft,  cannot  now  be  gone  into, 
as  he  IS  dSs  facto  on  the  burgess  roll :  (£r  parte 
Eincbnarsh,  L.  Rep.,  8  Q.  B.  12;  17  L.  T.  Rep. 
N.  S.  176.)  The  objection  should  have  bera 
taken  on  the  revision  of  the  burgess  roll. 
[Blackburn,  J. — In  Ex  parte  Hindmardi  there  was 
a  lapse  of  a  very  considerable  time,  but  here  only  df 
nine  days  from  the  revision  of  the  burgess  roll,  and 
this  is  important  where  the  matter  is  one  merely  of 
discretion  in  the  court.]  Beg,  v.  Dixon,  15  Q.  B.  88. 
There  is  another  objection  more  technical.  The 
affidavit  as  to  the  election  of  deft,  states  that  de- 
ponent has  been  informed  and  believes  that  the  said 
William  Ireland  was  not  elected.  Such  an  affidavit 
is  not  sufficient :  Comer,  p.  186.  [The  Court,  aJFter 
looking  into  this  matter,  intimated  an  opinion  that 
counsel  had  better  confine  himself  to  the  other  parts 
of  the  case.]    Sect.  9  of  5  &  6  Will  4,  c.  76,  simply 
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says  "  that  no  person  shall  be  so  enrolled  in  any 
year  who  within  twelve  calendar  months  next  before 
the  said  last  day  of  Aug.  shalli  have  received  parochial 
relief  or  other  alms,  or  any  pension  or  charitable 
allowance  from  any  fund  intrusted  to  the  charitable 
trustees  of  such  boroQ^h  hereinafter  mentioned/' 
Sect.  53  makes  it  p^nal  to  act  as  a  town  councillor 
unless  duly  qualified ;  therefore  the  act  is  to  be 
constroed  strictly.  [Lu89,  J. — But  this  section  has 
been  since  repealed  by  6  &  7  Will.  4,  c.  104,  s.  7.1 
Though  this  ssction  has  been  repealed,  we  may  still 
take  it  into  consideration  in  interpreting  the  Act 
itself ;  we  must  regard  the  law  as  it  stood  at  the 
time.  [Blackbubn,  J. — We  must  construe  the 
qualification  of  a  town  councillor  in  the  ordinary 
way.]  The  deft.'s  father  was  not  a  member  of  his 
family  at  the  time,  and,  therefore,  relief  given  to 
the  father  is  not  relief  given  to  the  son. 

Pinder  in  support  of  the  rule.— Relief  given  to 
the  father  is  relief  to  the  son,  whether  the  father 
was  living  with  the  son  at  the  time  or  not :  Trotter 
v.  Trevor  (32  L.  J.  69,  C.  P. ;  7  L.  T.  Rep.  N.  S. 
678),    decided    under    the    36th   section    of    the 
Reform    Act    (2  Will.  4,  c.  46).      In    that    case 
the    son    was    9x«mpted    only    on    the    ground 
that  there  wi^  an  arrangement  between  him  and 
the   parish,  and  although  the  father  there  lived 
in  the  saoie  township  as  the  son,  that  makes  no 
difference  under  the  statute  of  Elizabeth.     That 
statute  imposes  a  legal  obligation  on  the  son  to  sup- 
port his  aged  father,  and,  therefore,  the  parochial 
relief  given  in  the  present  case  to  the  father  for 
many  years  must  be  held  to  be  relief  given  to  the 
son.    [Lush,  J. :  What  relief  was  given  to  the  son 
in  this  case?    ]No  order  was  made  by  the  magis- 
trate for  the  support  of  the  father,  and  the  son  is 
only  bound  to  pay  what  the  magistrate   orders. 
Bji^AfCSBGHN,  J.:   Uixtil  the  magistrate's  order  is 
made,  there  is  only  an  inchoate  obligation.     Trotter 
V.  Trevor  is  clearly  isgainst  you.    Erie,  C.  J»,  there 
says :  '*  It  is  said  that,  beoause  the  support  of  the 
pauper  cost  the  parish  funds  more  than  the  sum  so 
paid  (by  the  son  to  the  guardians),  the  excess  must 
be  considered  as  parochial  relief  given  to  the  son, 
inasmuch  as  it  relieved  him  from  a  burthen  which 
was  cast  upon  him  by  the  law.    I  cannot  concur 
in  that  view."    Cockaukn,  C.  J. :  You  have  to  get 
an  authority  to  show  that  relief  given  to  a  man's 
father  is  relief  given  to  himself,  and  I  cannot  see  any 
authority  for  that  as  you  put  it] .    The  7th  section  of 
43  EUz.  prescribes  the  number  of  a  man's  family, 
and  amongst  them  his  father,  whom  he  is  bound  to 
support,  '*in  Uiat  manner  and  according  to  that 
rate  as  by  the  justices  of  the  peace  of  that  county, 
&c.,  or  the  greater  number  of  them  at  their  quarter 
sessions,  shall  be  assessed."     [Cockbukn,  C.  J.— 
That  is  upon  an  order  made  by  the  justices.    It  is 
then  only  that  the  Idgal  liability  attaches ;  there  is 
only  a  moral  obligation  before.]      In  Bancroft  v. 
MitcJieU,    I4.  Rep.,  2  (J.  B.  554;     16  L.  T.  Rep. 
N.  S.   678,  Bkckburn,  J.  says,  "  What  is  it  that 
the  pit.  has  done  or  omitted  to  do?    He  is  the 
son  of  a  woman  who  is  chargeable  to  the  parish, 
and    he  is   of   sufficient   ability  to  support   her. 
There  was  a  moral  duty  on  him,  but  at  common  law 
no  legal  duty  to  support  her.  .  .  .  The  statute 
makes  what  was  a  duty  of  imperfect  objigation  a 
positive  duty."    [Cockbdbn,  C.  J. —But  there  must 
be   previously    an  intervention   of    the    justices. 
Blackj)ubn,  J. — ^Xhe  only  question  in  that  case 
was,  whether  the  process  under  which  the  pU.  was 
arrested  was  of  a  criminal  or  civil  nature,  and 
whether  the    order  of  protection  which   he   had 
received  as  a  bankrupt,  protected  him  from  arrest 
on  a  warrant  of  commitment  made  by  the  justices 
under  the  Act  of  Eli^beth.    It  has  no  bearing  on 
the  present  case.] 


CocKBUBN,  C.  J. — There  is  no  authority  for  the 
proposition  that  a  man's  father  or  mother  is  a 
member  of  his  family  within  the  Act.  The  Act  of 
Parliament  (5  &  6  Will,  4,  c.  76,  s.  9)  very  properly 
enacts  that  no  person  shall  be  enrolled  on  the 
burgess  roll  in  any  year  who,  within  twelve  calendar 
months  next  before  the  last  day  of  August,  shall 
have  received  parochial  relief  or  other  alms ;  but  it 
does  not  say  expressly  or  by  implication  tb^t  a 
man's  father,  not  residing  with  him,  and  I  do  noli 
think  it  makes  a  difference  where  he  does  residQ 
with  him,  is  a  member  of  his  family  within  the 
meaning  of  the  enactment.  It  would  be  putting 
a  monstrous  and  outrageous  construction  on  tifae^ct 
to  hold  otherwise. 

BLACKBrfiK,  J.— I  am  of  the  same  opinion.  I 
will  only  add  that  4  &  5  Will.  4,  c.  76,  s.  56  provides 
that>  **  J^rom  and  after  the  passing  of  this  Act  all 
relief  given  to  or  on  account  of  the  wife,  or  to  or  on 
account  of  any  child  or  children  under  the  age  of 
sixteen,  not  being  blind,  or  deaf,  or  dumb,  shall  be 
considered  as  given  to  the  husband  of  such  wife,  or 
to  the  father  of  such  child  or  children,  as  the  case 
may  be,  and  any  relief  given  to  or  on  account  of 
any  child  or  children  under  the  age  of  sixteen  of  any 
widow,  shall  be  considered  as  given  to  such  widow : 
Provided  always  that  nothing  herein  contained 
^all  discharge  the  father  and  grandfather,'mother 
and  grandmother  of  any  poor  child  froni  their 
liability  to  relieve  and  maintain  such  poor  child,  in 
pursuance  of  the  jprovisions  of  a  certain  Act  of 
Parliament  poased  in  the  forty-third  year  of  the 
reign  of  Her  late  Majesty  Queen  Elizabeth,  intituled 
*  An  Act  for  the  Relief  of  the  Poor.'"  This  seems  by 
implication  to  declare  the  intention  of  tbe  Legislature 
that  relief  given  to  the  father  should  not  be 
considered  relief  given  to  the  son.  Indeed  it  seems 
almost  by  express  terms  to  declare  that  it  shfUl  not 
be  so  regarded. 

HsLi'OA  and  Lusn,  JJ.  concurred. 

BaylU  made  an  application  for  costs,  which  was 
granted;  Cocjkbubk,  C.  J.  remarking  that  h« 
thouyght  the  objection  wade  to  def  t's  qaalificatvuL  a 
whol^  ^Ule  Qoe. 

Attorney  |br  deft.,  South^e  for  Soger*  and  Spn^ 
Heiflton^ 


Wtd^eaday,  Jan.  22,  1868. 

Lakbmah  v.  firavBHSOv. 

FacUny  Afit  q/*  1844  (7  i'  8  Vict,  c  Uy-^AondfiU^ 
Duty  of  occupier  or  his  ageMl-^Notice  to^nrgtw  ^ 
personal  injury — Meamng  qf  "  refummi^g  to  motoric  '*  vn 
sect.  22. 

Sect.  22  of^ie  Factory  Act  1644  (7^8  Vic*,  c.  !«),  in 
cases  of  accidents  oeeurring  in  a  faeiory  cattemy  bidi^ 
injury  to  any  person  employ^  therein,  "of  such  a 
nature  as  to  prevent  the  person  so  injured  from  netont- 
ing  to  his  work  in  the  factory  before  nine  o*clodk  of  tfte 
fotleunng  morning"  requires  the  occupier  or  his  print' 
cipal  agent  to  give  a  written  notice  of  the  acddgnl 
within  ttoenty-fbur  hours  of  its  occi«rr«ncc,  to  Ae 
surgeon  appointed  to  grant  certificates  of  age  for  Me 
district  in  which  the  factory  is  situated, 

A  girl  injured  in  a  factory  by  falling  over  a  rope 
stretched  across  part  of  it  for  a  practical  joke^  returned 
to. the  factory  before  nine  o'clock  of  the  foUowing  tnont- 
ing  with  the  intention  of  resuming  her  work  until  ker 
mother  should  be  able  to  come  cmd  relieve  her.  The 
girl  was  onJy  able  to  set  her  horn  in  motion  and  to 
remain  a  very  short  time,  after  which  she  was  com- 
,1     peUed  to  leave  and  to  seek  for  medical  assistance : 
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Held,  that  she  had  not  returned  to  work  within  the  mean- 
ing of  sect,  22,  and  that  the  occi/pier  was  bound  to  give 
the  notice  required : 

Udd,  also,  that  Otis  section  applies  to  accidents  of  every 
kind  occurring  in  a  factory^  whattver  the  origin  of  ike 
accidents  matf  be. 

In  order  to  exempt  the  occupier  from  the  duty  of  giving 
notice,  the  injured  person  must  return  to  the  factory 
before  nine  o*clock  on  the  morning  foBowing  the  acci- 
dent, not  cniu  ufith  the  intention  but  also  with  the 
abUity  to  work. 

This  was  an  appeal  from  a  decision  of  the  justices 
of  Lancaster.  The  question  arose  under  the  Factory 
Begnlation  Act  of  18U  (7  &  8  Vict.  c.  15),  and  the 
material  facts  of  the  case  are  as  follow  : — ^The  deft. 
is  the  occupier  of  a  cotton  factory,  in  which  a  girl 
under  the  age  of  eighteen  who  worked  in  it  met 
with  an  accident  by  falling  over  a  rope  which  had 
been  tied  for  a  practical  joke  across  part  of  the 
factory  by  a  nephew  of  the  proprietor.  The  girl 
feu  against  a  part  of  the  machinery  which  was  not 
in  motion,  and  was  severely  injured.  The  owner 
was  made  acquainted  with  these  facts  on  the  evening 
that  the  accident  occurred,  but  he  did  not  give 
notice  of  its  having  occurred  to  the  surgeon  whose 
duty  it  is  to  examine  into  all  such  cases.  By 
arrangement  with  her  mother  the  girl  came  back  to 
the  factory  next  morning  at  six  o'clock,  and  tried 
to  work  till  her  mother  should  be  able  to  come  and 
relieve  her,  but  was  compelled,  owing  to  the  injuries 
«he  had  sustained,  to  leave  the  factory  in  less  than 
an  hour,  and  to  get  medical  assistance.  She  had  only 
been  able  before  leaving  to  set  her  loom  in  motion 
by  means  of  her  knee  and  mouth  and  one  hand. 

By  sect.  8  of  the  7  &  8  Vict.  c.  15  it  is  enacted 

That  after  the  paaaiog  of  thia  Aot«  16th  Jane  1314,  any 
InBxwctor  qhall  have  power  to  appoint  a  sufficient  number  of 
IMraoaa  praeHeing  eorgery  or  medtetne  to  be  certifying 
mneont  for  the  imrpoee  of  ezanuBlDg  pereons  'vriio 
.shall  be  brought  before  them  to  obtain  the  aurgici^ 
'certificates  of  age  required  by  the  Factory  Aot,  and 
^y  this  Act  and  of  giving  the  said  certificates,  and 
•hall  from  time  to  time  make  regulations  for  their  guidance, 
.and  shall  In  every  such  appointment  specify  the  factories  or 
district  for  which  each  surgeon  is  appointed,  and  may  from 
time  to  time  annul  any  such  appointment,  fta  And  the 
in^Mctor  of  the  diatriet  shall  make  known  tiie  name  of  the 
.oertil^g  saiigeoDa  so  from  time  to  time  appointed  or  dlsooo- 
tinaed  to  the  occupiers  of  the  factories  in  that  diatrict  in  such 
manner  as  to  him  shall  seem  fit,  Ac. 

Sect  22  ^nact8 

That  if  any  accident  shall  oooor  in  a  factory  which  shall 
^^ose  any  bodHy  injury  to  any  person  employed  therein, 
which  shall  have  been  of  such  a  nature  as  to  prevent  the 
person  so  injured  from  returning  to  his  work  in  the  factory 
before  nine  o'clock  of  the  following  morning,  the  oocnpier  of 
the  factory,  or  in  his  absence  his  principal  agent,  shall,  within 
twenty-four  hours  of  such  absence,  send  a  notice  thereof  in 
writing  to  the  rargeon  appointed  to  grant  certificates  of  age 
■for  the  district  in  which  the  factory  is  situated,  in  which  notice, 
the  place  of  residence  of  the  person  Injured,  or  the  place  to 
which  he  may  have  been  removeil,  shaU  be  stated;  and  the 
'iiun^eon  shall  send  a  copy  of  such  notice  to  the  sub -Inspector 
iOf  the  diatrict,  by  the  first  iKtai  after  the  receipt  thereof. 

Sect.  28  enacts 

That  if  a  certifving  surgeon  shall  receive  notice  as  aforesaid 

tl^at  an  accident  has  occurred  which  has  caused  bodily  injury 

CO  aay  person  employed  in  a  factory  for  which  he  has  been 

.^ppcrfnted  to  grant  certificates  of  ago,  and  that  it  has  been  of 

ffuch  a  nature  as  to  have  nrevented  the  person  so  injured  from 

rdtumlng  to  his  work  la  the  factory  tlie  following  morning,  he 

ahall  with  the  least  possible  delay  proceed  to  the  said  factory 

a»d  maKo  a  foil  investigation  as  to  the  natnrs  and  cause  of 

3uch  bodily  izuury,  and  shall  within  the  next  twenty-four 

houra  Bcnd  to  the  iifspector  of  the  disti-ict  a  report  thereof,  a 

-<x>py  of  which  report,  together  with  any  other  Information 

wbiiA  ha  may  receive  respecting  the  said  aooldent,  the  in- 

ajjector  of  the  district  shall  tend  to  the  oi&ee  of  tho  t^cioty 

inspectors  as  soon  as  convenienUy  n^fiy  b& 

Sect.  24,    as   to  injuries    received    from    the 
machineiry  itself  of  a  factory,  enacts : 

That  one  of  Her  Majeaty's  principal  Secretaries  of  State,  on 

the  r^^rt  and  recommendation  of  an  inspector,  may  empower 

*'sndh  inspector  to  direct  one  or  more  actions  to  be  brought  in 

the  name  and  on  behalf  of  any  person  who  shall  be  reported 


by  such  Inspector  to  have  received  any  bodily  injury  from  the 
machinery  of  any  factory,  for  the  reoovery  of  damages  for 
and  on  behalf  of  such  peraoa 

Penalties  are  imposed  by  subsequent  sections  for 
offences  against  the  Act. 

The  justices  of  I^aocaster  refused  to  convict  the 
occupier  of  the  factory  in  the  present  case  for  an 
offence  under  sect.  22,  on  the  ground  that  as  the 
injured  girl  had  returned  to  the  factory  to  en- 
deavour to  work  before  nine  o'clock  on  the  morning 
after  the  accident,  the  injury  was  not  "  of  such  a 
nature  as  to  prevent  the  person  so  injured  from 
returning  to  work  in  the  factory  before  nine  o'clock 
of  the  following  morning." 

The  Attorney*  General(Bii  J.  B.  Karalake,  with  him 
Hannen),  in  support  of  the  appeal,  argued,  first,  that 
the  accident  which  happened  to  the  injured  girl  was 
one  within  the  meaning  of  the  Act.  Sect.  24  dealt 
only  with  cases  of  **  bodily  injury  from  the  macliinery 
of  any  factory,"  and  it  gives  a  remedy  by  action  to 
recover  damages  for  such  injury;  but  sect.  22  is 
general,  and  applies  to  "  any  accident  **  occurring 
in  a  factory  ^  wMch  shall  cause  any  bodily  injury 
to  any  person  employed  therein."  Secondly,  the 
injured  girl  did  not  return  to  work  the  next  morning 
before  nine  o'clock  within  the  meaning  of  sect.  22 ; 
she  came  only  by  arrangement  with  her  mother 
until  the  mother  should  be  able  to  oome  and  relieve 
her;  she  was  only  able  with  her  mouth  and  one 
hand  and  knee  to  set  her  loom  in  motion,  and  was 
then  compelled  to  leave  and  seek  for  medical  assist- 
ance. Under  these  circumstances  it  could  not  be 
said  that  the  girl  really  returned  to  her  work  on  the 
morning  in  question. 

The  resp.  was  not  represented  by  counsel. 

CooKBUBN,  C.  J.— I  think  the  true  meaning  of 
this  enactment  is,  that  to  exempt  the  occufuar  of 
the  factory  from  the  duty  of  giving  notiee  to  the 
surgeon,  the  person  injured  should  be  in  a  condition 
to  return  to  the  factory  before  nine  o'clock  the  next 
morning  not  merely  with  the  intention  of  working, 
which  it  turns  out  he  cannot  fulfil,  but  also  with 
the  ability  to  fulfil  that  intention.  Here,  although 
the  injured  girl  returned  with  the  intention  of 
working,  it  turned  out  that  she  could  not  work,  and 
as  soon  as  her  mother  came  to  relieve  her  she  went 
away.  It  cannot,  under  these  circumstances,  be 
said  that  she  returned  to  her  work  within  the 
meaning  of  the  statute;  and  the  mastw  must  be 
taken  to  have  had  full  notice  of  the  accident  from 
the  facts  of  the  case.  The  accident  appears  not  to 
have  arisen  from  the  state  of  the  factory,  but  from 
a  stupid  trick  of  the  proprietor's  nephew,  but  the 
statute  is  quite  general  in  its  terms,  and  we  cannot 
consider  the  origin  of  the  accident.  The  case 
must  be  remitted  to  the  justices. 

Blackbubk,  Mellor,  and  Lubq,  JJ.  concurred. 


Tfiursday,  Jan,  28, 1868. 

Reo.  t;.  The  Inhabitaitts  of  Ipstones. 

Hiahway — Indictment  under  order  of  justices — Removal 
by  certiorari — Trial  upon  the  civil  side  of  the  assizes 
—Order  for  costs— 6  ^  C  Wili.  4,  c.  50,  *.  95. 

A  Judge  sitting  at  Nisi  Prius  at  the  assizes  has  no 
power  upon  the  trial  of  cm  indictment  for  the  non^ 
repair  of  a  highway  to  make  an  order,  under  sict.  95 
of  the  5  ^6  WtlL  4,  c.  50,  for  the  payment  of  the 
costs  of  the  prosecution. 

Where,  therefore,  an  indictment  was  preferred  Ihi 
order  of  justices  at  the  assizes  for  the  county  of  S» 
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Reg.  V,  Thb  Imhaiutantb  of  Ipstomeb. 


[Q.  B. 


in  which  county  the  25  ^  2G  Vict,  c,  61  was  not  in 
operation,  whim  indictment  the  dtfte,  removed  bv  cer- 
tiorari into  this  court,  and  which  was  ajterwards  seat 
down  to  the  said  assizes  and  tried  on  the  civil  side, 
when  a  verdict  was  returned  for  the  defts.,  and  the 
leeamed  judge  refused  to  make  an  order  for  the  costs  of 
the  prosecution : 

Held,  that  he  had  no  power  to  make  such  an  order,  and 
that  his  refusal  was  therefore  correct. 

This  was  an  application  for  the  coats  of  the  pro- 
secution of  an  indictment  against  the  inhabitants  of 
the  township  of  Ipstones,  in  the  county  of  Stafford, 
for  the  non-repair  of  a  highway. 

It  appeared  that  the  highway  in  question  ran 
through  a  wood,  the  property  of  a  Mr.  Snead,  and 
being  out  of  repair  he  caused  proceedings  to  be 
taken  against  the  township  under  the  provisions  of 
sect.  94  of  the  5  &  6  Will.  4,  c.  50,  the  county  of 
Stafford  not  baring  adopted  the  recent  Highway  Act, 
the  25  &  2G  Vict.  c.  61.  When  before  the  justices, 
the  duty  and  obligation  to  repair  by  the  parish  were 
denied  by  the  surveyor,  and  thereupon  the  usual 
order  was  made  to  indict  at  the  ensuing  assizes. 
The  defts.  pleaded  the  liability  of  Mr.  Snead  to 
repair  ratione  tenurce,  and  having  removed  the 
indictment  by  certiorari  into  the  Q.  B.,  it  was  tried 
upon  the  civil  side  at  the  assizes,  when  a  verdict 
was  returned  for  the  Crown,  and  upon  application 
to  the  learned  Judge  for  his  certificate  for  the  costs 
of  the  prosecution  he  refused  t3  give  it.  Application 
was  afterwards  made  to  the  same  learned  Judge  at 
chambers  (Mr.  Justice  Mellor)  for  his  certificate, 
who  referred  the  question  to  the  court. 

By  sect.  95  of  the  5  &  6  WilL  4,  c.  50  (the  High- 
way Act%  it  is  enacted 

That  iff  on  the  hearing  of  any  soch  snmmonB  respecting  the 
repair  of  any  Ughway,  the  duty  or  obligation  of  such  repairs 
ia  denied  by  the  surveyor  on  behalf  of  the  inhabitoate  or  the 
parish,  or  by  any  other  party  charged  therewith,  it  shall  then 
be  lawful  for  such  justloes,  and  they  are  hereby  required  to 
direct  a  bill  of  indictment  to  be  preferred,  and  the  necessary 
-witnesses  in  support  thereof  to  be  subpoenaed  at  the  nert 
assizes  to  be  holden  in  and  for  the  said  county,  or  at  the  next 
general  quarter  sessions  of  the  peace  of  the  county  .... 
against  ue  inhabitants  of  the  parish,  or  the  party  to  be  named 
in  such  order  for  suffering  and  permitting  the  said  highway  to 
be  out  of  repair,  and  the  costs  of  such  prosecution  shall  be 
directed  bv  the  judge  of  assize  before  whom  the  said  indict- 
ment is  tiled,  or  by  the  justices  at  sucn  quarter  sessions,  to  be 
paid  out  of  the  rate  made  and  levied  in  pursuance  of  this  Act 
m  the  parish  in  which  such  highway  iriiall  be  situate:  pro- 
vided, nevertheless,  that  it  shall  te  lawful  fortiie  party  against 
whom  such  Indictment  shall  be  so  preferred  at  the  quarter 
eessions  as  aforesaid,  to  remove,  such  IndicUnent  by  certiorari 
or  otherwise  into  His  Majesty's  Court  of  King's  Bench. 

By  sect.  6  of  the  5  W.  &  M.  c.  11,  it  is  enacted 

That  If  any  indictment  or  presentment  be  mode  against  any 
person  or  persons  for  not  repairing  of  any  highways,  cause- 
ways, pavements,  or  bridges,  and  the  right  or  title  to  repair 
the  some  may  come  in  question  upon  such  suggestion  and 
affidavit  made  of  the  truth  thereof,  a  certiorari  may  bo  granted 
to  remove  the  same  into  the  Court  of  King's  Bench,  any  law 
or  statute  to  the  contrary  in  any  wise  notwithstanding :  pro- 
vided, nevertheless,  that  the  party  or  parties  prosecuting  such 
c&tUfrarU  ahaU  find  two  manucaptors  to  be  bound  in  a  recog- 
nisance with  conditions  as  aforesaid. 

Huddleston,  Q.  C.  (^Griffits  with  him)  now  applied 
accordingly,  and  contended  that  the  prosecutor 
having  been  bound  by  the  order  of  the  justices  to 
prosecute,  was  entitled  to  his  costs,  and  that  it  was 
imperative  upon  the  judge  who  tried  the  indictment 
to  direct  them  to  be  paid : 

R  V.  The  InhabUants  of  Yorkhili,  9  G.  &  P.  218 ; 

H.  V.  Brouffhton,  2  Mo.  &  Bob.  444 ; 

R  V.  Ileanor,  2  Mo.  &  Bob.  445^  n.  $ 

IL  y.  Haskmere,  3  B.  &  S.  313 ; 

and  that  this  right  to  costs  follows  even  where  the 
indictment  has  been  removed  by  certiorari : 
R  V.  EanUsland,  8  EU.  ft  Bla.960. 

^Blaokburn,  J. — ^In  the  recent  Highway  Act  there 
IB  a  discretion  upon  the  subject  given  to  the  judge.] 


The  court  will  have  power  to  act  only  upon  the  old 
statute,  which  alone  is  in  force  in  Staffordshire. 

&  Bill  showed  cause,  and  argued  that  as  the  cajse 
was  removed  into  this  court  by  certiorari,  the  pro- 
vision in  sect.  96  of  the  6  &  6  WilL  4,  c.  60,  as  to 
costs,  does  not  apply,  that  section  being  confined  to 
an  indictment  found  at  the  quarter  sessions,  or  to 
one  found  and  tried  at  the  assizes  before  the  judge 
of  assize,  meaning  the  judge  who  presides  in  the 
Crown  Court,  and  not  the  judge  at  Nisi  Priofl, 
before  whom  in  fact  the  present  indictment  was 
tried.    He  referred  to : 

R  V.  Earduland  (supin) ; 
R  V.  Preston,  7  Dowl. ; 
R  V.  Broughton  (ntprcCy, 

CocKBuny,  C.  J.— I   think  this  rule  should  be 
discharged   on  the   grouud   that    the   indictment 
having  been  removed  by  certiorari  it  is  no  longer 
within  the  operation  of   the  95th  section  of  the 
6  &  6  Will.  4,  c.  60.    [His  Lordship  here  read  the 
section.]    I  am  of  opinion  that  the  intention  of  the 
Legislature  was,  that  when  a  complaint  is  made  to 
justices  that  a  road  is  out  of  repair,  and  they  make 
an  order  that  a  party  shall  prefer  an  indictment,  the 
party  so  preferring  it  should  be  indemnified  his 
costs.    But  the  Legislature  did  not  in  anyway 
interfere  with  the  right  of  the  defts.  to  remove  the 
indictment  by  certiorari.    In  this  case  the  indict- 
ment was  so  removed,  and  when  removed  incidents 
attach  to  it  which  do  not  arise  in  the  ordinary 
course.    The  indictment  goes  down  for  trial  upon 
the  dvil  side  of  the  assizes,  and  the  judge  who  tries 
it  does  so  as  the  judge  at  Nisi  Prius,  and  as  aa 
officer  of  this  court.    Where  the  deft,  removes  the 
indictment  he  enters  into  recognizances  to  pay  coats 
if  he  is  convicted.  I  hardly  think  that  the  Legislature 
contemplated  a  case  such  as  this  where  the  deft,  is 
acquitted,  for  I  cannot  suppose  that  it  is  intended 
that  where  a  party  is  directed  to  institute  a  prosecu- 
tion, he  is  to  lose  his  costs  in  the  event  of  the  deffc» 
removing  it  and  being  acquitted.    But  if  there  be 
this  defect,  I  do  not  think  we  are  caUed  upon  to 
remedy  il.      Upon  reading  the  96th    section,^  it 
appears  intended  to  meet  the  case  of  an  indict* 
ment  tried  in  the   ordinary  course,  and    not   to 
include  the  case   of  an   indictment   removed   by 
certiorari  in  this  court.    It  is,  in  fact,  not  tried  by  a 
judge  of  assize,  but  by  a  judge  at  Nisi  Prius  as  an 
officer  of  this  court  subject  to  its  own  rul^.     I 
think  the  machinery  provided  by  the  96th  section  is 
not  at  all  applicable  to  a  case  so  removed,  and  as  the 
language  of  the  section  confers  the  power  upon  the 
judge  of  assize,  it  is  not  applicable  when  it  is  an 
indictment  sent  down  for  trial  by  this  court.    I  am 
quite  aware  that  this  decision  must  be  taken  as 
overruling  Reg.  ▼.  EarditiUmd,   in    3  £1L  &  Blsu> 
but  although  this  point  was  taken  in  that  case,  it 
was  only  lightly  touched  upon,  and  we  ought  not 
to  consider  ourselves  as  bound  by  it. 


Blackburn,  J. — I  am  of  the  same  opinion.  WfaeA 
my  brother  Mellor  was  trying  this  indictment,  he 
was  doing  so  as  an  officer  of  this  court,  and  not  as  a 
judge  of  assize,  as  mentioned  in  the  96th  section. 
That  section  is  certainly  peculiarly  worded,  and 
gives  a  right  to  costs  only  under  certun  ciTcnm-- 
stances.  It  is  only  when  the  indictment  is  tried  at 
the  quarter  sessions  or  before  a  judge  of  assize  that 
costs  are  to  be  given ;  it  says  nothing  as  to  what  ia 
to  be  done  when  it  is  tried  at  Nisi  Prius.  In  that 
case  the  costs  are  not  provided  for.  It  may  indeed 
be  that  the  Legislature  thought  that  Uie  statute  of 
Will.  &  M.  provided  for  them,  whereas  it  does 
not.  There  are  no  words  enabling  the  court  to  order 
the  costs  to  be  paid  where  the  indictment  is- 
removed  by  certiorari. 
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Mellob,  J. — I  am  of  the  same  opinion.  Certainly 
we  should  have  felt  ourselves  bound  by  Reg.  v.  Ear- 
dialand  if  we  thought  that  the  court  had  delibe- 
rately considered  the  question ;  but  in  that  case  the 
question  went  off  upon  another  point.  When  we 
consider  the  object  of  the  95th  section,  it  is  obyious 
that  it  means  that  the  judge  whose  judgment  is  final 
18  to  make  the  order  as  to  costs,  and  that  it  does  not 
contemplate  the  case  of  a  removal  by  certiorari. 
There  are  no  words  which  apply  to  this  court.  The 
judge  sitting  at  Nisi  Prius  is  an  officer  of  this  court, 
and  he  has  no  power  to  award  costs. 

Lush,  J. — ^I  agree  with  the  rest  of  the  court  that 
the  decision  in  Reg,  ▼.  Eardisiand  is  not  a  satisfac- 
tory one  on  this  point,  for  it  was  not  deliberately 
considered,  and  we  are  at  liberty  to  review  it. 
Now,  does  the  expression  "  judge  of  assize,"  com- 
prehend the  judge  sitting  on  the  civil  side?  I  think 
that  it  does  not.  There  are  two  considerations 
arising  out  of  the  case:  first,  the  section  having 
given  the  power  to  the  judge  of  assize  to  award 
costs,  there  is  a  right  to  remove  by  certiorari^  but 
there  are  no  directions  in  such  an  event  as  to  costs ; 
secondly,  if  we  come  to  the  conclusion  that  the 
words  "  judge  of  assize,"  include  both  judges,  then 
there  would  be  this  difficulty,  that  if  an  indictment 
were  to  be  removed  for  trial,  in  this  court,  the 
court  would  in  fact  have  no  power  whatever  to  try 
it,  as  we  should  not  then  be  judges  of  assize  in  any 
sense. 

Rule  discharged. 


0OX7BT  OF  OOKMON'  PLEAS. 

Beported  by  W.  Gbahax  and  M.  W.  HoKsujlb,  Esqri., 
BanMera-At-Lftw. 


'       Twidayy  Jan.  14, 1868. 

Btak  0.  Thompboit. 

Landlord  and  tenant — Distress — Notice  to  pay  rent  to 
vestry  ^Metropolis  Local  Management  Act  Amend- 
ment  Act  (26  ^  26  Vict,  c  102),  s,  96. 

By  the  25  A'  26  Vict,  c,  102,  s,  96,  it  is  enacted  that  it 
shall  he  lawful  for  a  vestry  within  the  district  d^ed 
hv  that  Act  to  require  payment  of  expenses  for  which 
the  owner  of  premises  is  liable  frain  the  occupiery  and 
the  owner  is  required  to  allow  the  occupier  to  deduct 
sums  which  he  so  pays  from  his  rent.  The  plLy  the 
occupier  of  a  house  withm  the  districts  definea  by  the 
Acts,  received  notice  from  the  vestry  to  pay  his  rent  to 
them  on  account  of  the  expenses  of  pavina  a  road  in 
front  of  the  house,  and  the  deft,  (the  landlord^,  being 
awctre  that  the  pit,  had  received  such  notice,  ajXer  the 
rent  became  due,  but  before  the  pit.  had  paid  any  part 
of  it  to  the  vestry,  put  in  a  distress.  In  an  action  for 
a  wrongful  distress : 

Held,  that  as  the  landlord's  right  of  distress  was  not 
taken  away  by  the  Act,  the  tenant  was  not  protected 
till  he  had  actually  paid  his  rent  to  the  vestry. 

This  was  an  action  for  a  wrongful  distress.  At 
the  trial,  before  Bovill,  C.  J.  it  appeared  that  the 
pit.  was  a  tenant  of  a  house  in  Kensington,  and 
within  the  district  defined  by  the  Metropolis  Local 
Management  Acts,  and  that  the  deft,  was  the  owner 
and  lessor  of  the  house.  Previously  to  the  25th 
Dec  1866,  the  vestry  being  about  to  pave  a  road  in 
front  of  the  house,  in  pursuance  of  the  powers 
given  them  by  the  Metropolis  Local  Management 
Acts  1855  and  1862,  gave  notice  to  the  pit.  not  to 
pay  his  rent  to  the  deft,  his  landlord  but  to  the 
vestry.  The  deft,  was  aware  that  the  notice  had 
been  served  on  the  pit.,  but  the  rent,  which  became 
due  on  the  25th  Dec.  1866,  being  unpaid,  either  to 
him  or  the  vestry,  he  on  the  2nd  Jan.  1867  put  in  a 


distress.  On  the  7th  Jan.  the  jdt.  paid  the  rent  to 
the  vestry,  and  on  his  producing  the  receipt  the 
man  in  possession,  on  the  part  of  the  deft.,  with- 
drew, having  first  sold  a  sufficient  amount  of  goods 
to  pay  the  expenses  of  the  distress.  The  pit.  there- 
upon commenced  this  action. 

By  the  Metropolis  Local  Management  Act  1855 
(18  &  19  Vict.  c.  120)  s.  105,  vestries  in  the  districts 
defined  by  that  Act  were  empowered  to  pave  streets 
that  in  their  opinion  required  paving,  and  to  charge 
the  expense  upon  the  owners  of  the  adjoining 
houses. 

By  the  Metropolis  Local  Management  Act 
Amendment  Act  (25  &  26  Vict.  c.  102)  s.  96  it  is 
enacted : 

That  it  shAlI  be  lawfnl  for  any  yestry  or  district  board,  at 
their  diseretion,  to  require  the  payment  of  any  costs  or  ex- 
penses which  the  owner  of  any  premises  may  be  liable  to  pay 
under  the  said  recited  Act  (18  A  19  Vict  &  120)  or  this  Act,, 
either  from  the  owner  or  from  any  person  who  then  or  at  any' 
time  thereafter  oocnples  such  premises,  and  snch  owner  or 
occupier  shall  be  liable  to  pay  the  same,  and  the  same  shall 
be  recovered  in  manner  authorised  by  the  recited  Act  and 
this  Act;  and  the  owner  shall  allow  such  occapter  to  deduct 
the  sums  of  money  which  he  so  pays  out  of  the  rent  from 
time  to  time  becoming  due  in  respect  of  the  said  premises  as 
if  the  same  hod  been  actually  paid  to  snch  owner  as  part  of 
such  rent  Provided  always  that  no  such  occopler  shall  be 
required  to  pay  any  further  sum  than  the  amount  of  rent  for 
the  time  being  due  from  him,  or  which,  after  such  demand  of 
such  costs  or  expenses  from  such  occupier,  anl  after  notice 
not  to  pay  his  landlord  any  rent  without  first  deducting  the 
amount  of  such  costs  or  expenses,  becomes  payable  by  such 
occupier,  unless  he  refuse,  on  application  being  made  to  him 
for  that  purpose  by  or  on  behalf  of  the  vestry  or  district 
board,  tnuy  to  disdoae  the  amount  of  his  rent,  and  the  name 
and  address  of  the  person  to  whom  such  rent  is  payable; 
but  the  burden  of  proof  that  the  sum  demanded  from  any 
such  occupier  is  greater  than  the  rent  due  by  him  at  the  time 
of  such  noUce,  or  which  has  since  aconied,  shall  lie  upon 
such  occupier.  Provided  also  that  nothing  herein  contained 
shall  be  taken  to  affect  any  contract  made  or  to  be  made 
between  any  owner  and  occupier  of  any  house,  building,  or 
other  property  whereof  it  is  or  may  be  agreed  that  the 
occupier  shall  pay  and  discharge  all  rates,  dues,  and  sums  of 
money  payable  m  respect  of  such  house,  building,  or  other 
proper^,  or  to  affect  any  contract  whatsoever  between  land- 
lord and  tenant 

A  verdict  having  been  found  for  the  pit.,  with 
leave  reserved  to  the  deft,  to  move, 

Talfourd  Salter  subsequently  obtained  a  rule  to 
enter  a  verdict  for  the  deft,  or  a  nonsuit,  on  the 
ground  that  the  rent  not  having  been  paid  to  the 
vestry,  the  deft-'s  right  of  dibtress  was  not  affected 
by  the  provisions  of  the  Act. 

Keane,  Q.  C.  and  Foard  now  showed  cause,  and 
contended  that  as  the  vestry  had  made  their  election 
they  could  not  enforce  payment  from  the  landlord, 
and  that,  therefore,  he  lost  his  right  of  distress,  and 
that  in  any  event  the  deft,  was  a  trespasser  after  the 
pit.  had  paid  his  rent  to  the  vestry. 

T,  Salter,  for  the  deft.,  was  not  called  upon. 

Bovill,  C.  J. — It  is  unnecessary  to  decide  whether 
the  vestry,  by  giving  notice  to  the  tenant,  prevents 
recourse  being  afterwards  had  to  the  landlord, 
as  the  pit.  in  order  to  succeed  in  this  action 
must  make  out  that  the  right  of  distress  wus 
gone.  The  provisions  of  the  statute  are  that  the 
tenant  shall  be  allowed  to  deduct  from  his  rent  the 
sums  of  money  which  he  pays,  not  those  which  he 
has  notice  to  pay  and  has  not  paid,  and  there  is  nu 
express  prohibition  against  the  landlord  distraining, 
nor  anything  from  which  such  a  prohibition  can 
be  implied.  There  is  no  hardship  on  the  tenant,  as 
when  notice  is  given  to  him  he  has  onl^  to  pay  to 
the  vestry,  and  he  is  protected.  In  tms  case  the 
pit.  did  not  pay  to  anyone,  and  therefore  he  did  not 
bring  himself  within  the  protection  of  the  Act. 
That  being  so,  it  is  clear  that  if  the  distress  was 
rightful  the  pit  was  liable  to  the  expenses  of  it,  and 
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therefore  I  tMok  that  this  rule  should  be  made 
absolute. 

Keating,  J.— I  am  of  the  same  opiniou.  The 
machinery  of  the  Act  is  not,  perhaps,  perfect,  but 
the  difficulties  in  the  way  of  the  pit.  succeeding  in 
this  action  are  insuperable.  The  landlord  has  a 
right  to  distrain  unless  he  is  prevented  by  the  Act, 
and  all  that  the  Act  says  is  that  when  the  tenant 
receives  notice  to  pay  to  the  vestry,  he  may  deduct 
from  his  rent  what  he  has  actually  paid,  llere  the 
tenant  had  paid  nothing  at  the  time  of  the  distress, 
and  if  the  Legislature  had  intended  to  have  pro- 
tected him  in  such  a  case,  nothing  would  have  been 
easier  than  to  express  their  meaning  to  that  cfFect. 


Rule  absohte. 


Attorney  for  the  pit,  A.  C,  Scolea. 
Attorney  for  the  deft.,  T,  Wilding, 


Thursday,  Jan.  IG,  1868. 

Thompson  r.  Lapworth. 

Lavdhrdand  tenant — Covenant  to  pay  aU  taxes,  ^'c, — 
Permanent  Itrmrovetnent — Metropolis  Management 
Acts  1855  and  1862  (18  ^  19  Vict.  c.  120),  s.  106, 
and  25  ^  26  Vict,  c.  102),  s,  96. 

The  lessee  of  a  house  within  the  district  defined  hy  the 
Metropolis  Local  Management  Acts  covenanted  to  pay 
all  taxes,  rates,  duties,  and  assessments  which  should 
be  imposed  on  the  tenant  or  landlord  in  respect  of  the 
demised  premises.  By  the  Metropolis  Local  Manage- 
ment Act  1866  (18  i'  19  Vict,  c.  120),  ».  105  the 
vestries  are  empowered  to  pave  any  street  and  charge 
the  owners  of  houses  with  the  expense,  and  by  the 
Metropolis  £ocal  Management  Act  Amendment  Act 
(26  ^'  26  Vict.  c.  102)  s,  96  they  are  empowered  to 
recover  the  expense  from  either  the  owner  or  occupier  ; 
hut  it  is  provided  lAat  these  enactments  shall  not  affect 
any  contracts.  The  vestry,  having  paved  the  road 
(Opposite  the  house  occupied  by  the  deft.,  and  com}>elled 
the  pit,  us  owner  to  pay  the  share  of  the  expenses 
assessed  in  respect  of  the  house : 

Held,  that  the  pit,  was  entitled  to  recover  such  amount 
from  the  deft, 

Tidswell  v.  Whitworth,  X.  Rep.,  2  C,  P.,  826;  16 
L,  T,  Rep,  N.  S.  674,  disUnguis/iod, 

This  was  an  action  to  recover  35^  for  rent,  and 
49/.  59.  6d  for  money  paid  to  the  dcft.'8  use,  and  by 
consent  of  the  parties  the  following  case  was  stated 
for  the  opinion  of  the  court  without  pleadings. 

Casb. 

By  lease  under  seal  dated  4th  June  1862  Springall 
Thompson,  the  pit.  and  Jacob  Metcalfe  demised  to 
H.  J.  Lapworthi  the  deft.,  a  messuage  and  pre- 
miso«f  being  18  Carlton-vilias,  on  the  west  side  of 
the  Edge  ware-road,  in  the  parish  of  Faddington,  in 
the  county  of  Middlesex. 

Tiie  said  Jacob  Metcalfe  died  on  the  26t}i  Aug. 
18C2. 

On  or  about  the  24th  Jan.  1867  the  vestry  of 
Paddington,  pursuant  to  the  Metropolis  Manage- 
ment Act  1855,  and  the  Metropolis  Management 
Amendment  Act  18G2,  and  in  execution  of  their 
powers  under  the  said  Acts  and  the  other  statutes 
in  that  case  made  and  provided,  gave  notice  to  the 
defendant  as  and  being  the  occupier  of  the  said 
premises,  that  they  had  decided  that  Elgin-terrace, 
from  No.  36  to  Carlton-road,  including  the  stables 
and  premises  at  the  rear  of  Carlton-vilias,  from 
No.  17  to  No.  25  was  not  paved  to  their  satisfaction, 
aud  having  deemed  it  necessary  and  expedient  that 
the  said  street  should  be  paved  throughout  the 
whole  breadth  of  the  carriage-way  and  footpaths 


thereof,  required  him  to  pay  the  sum  of  49/.  2s.  6</., 
being  me  proportion  of  the  estimated  expenses  of 
providing  and  laying  such  pavements  payable  in 
respect  of  the  said  house  in  the  def  t.'8  occupation 
for  which  the  owner  thereof  was  liable. 

The  deft,  did  not  pay  the  said  sum  of  49/.  2s.  Od,^ 
or  any  part  thereof,  and  although  requested  to  do 
so  by  tne  pit.,  refused  to  do  so. 

The  said  amount  not  being  paid,  complaint  was 
made  by  the  said  vestry  to  a  magistrate  of  the  police 
courta  of  the  metropolis,  and  an  order  made  by  him 
pursuant  to  the  said  statutes  for  the  payment  by 
the  pit.,  as  owner  of  the  said  premises,  of  the  said 
sum  of  49/.  2s,  6d  to  the  said  Testiy,  and  the  further 
sum  of  35.  for  their  costs,  making  together  the  sum 
of  49/.  6s.  (kL  to  be  levied  in  default  of  payment  by 
distress  and  sale  of  the  goods  and  chattels  of  tbe 
pit. 

The  pit.  thereupon  paid  to  the  said  vestry  Aie 
sum  of  49/.  6s.  Od,,  in  pursuance  of  the  said  order, 
and  claims  to  have  the  said  sum  of  49/.  6s.  Qd., 
together  with  the  sum  of  SL  Ss.,  being  the  fee  paid 
by  the  pit.  to  his  attorney  for  appearing  on  his  b^ialf 
in  answer  to  the  said  summons  xepaid  to  him  hf 
the  deft. 

At  the  time  of  the  commencement  of  this  aetion 
the  sum  of  85/.  for  one  quarterns  rent  was  due  from 
the  deft,  to  the  pit.  in  respect  of  the  said  premises, 
but  the  same  had  before  action  been  duly  tendered 
to  the  pit.  by  the  deft. 

The  question  for  the  opinion  of  the  court  was» 
whether,  according  to  the  true  construction  of  the 
said  lease  as  between  the  pit.  and  the  deft.,  the 
deft,  was  bound  to  repay  to  tne  pit.  the  said  above- 
mentioned  sums  of  49/.  be,  6dL  and  8/.  ds^  or  either 
of  them»  or  any  part  thereof. 

By  the  terms  of  the  lease  a  rent  of  140/.  per  annum 
was  payable  quarterly,  "^alear  of  all  deductions  in 
respect  of  land-tax,  sewers-iate,  and  all  o^er  taxes,, 
rates,  (and  deductions  whatsoever,**  and  the  deft, 
covenanted  that  he  would  ** during  the  continuance 
of  the  term  pay  and  discharge  all  taxes,  rates,  duties, 
and  assessments  whatsoever,  which  during  the 
continuance  of  the  demise  should  be  taxed,  assessed, 
or  imposed  on  the  tenant  or  landlord  of  the  premises 
thereby  demised  in  respect  thereof,  whether  Parii«« 
mentmy,  parochial,  or  otherwise,  exoept  property 
and  income-tax." 

By  the  Metropolis  Management  Act  1866  (IS  &  1» 
Vict.  c.  120),  s.  106,  it  is  enacted 

That  in  OMo  ths  owiwr  of  the  hooaea  formiiv  the  gmsMsr 
part  of  any  new  street  laid  out  or  made,  or  hereafter  to  be  laid 
out  or  made,  which  is  not  pared  to  the  Badsfaction  of  the 
vestry  or  district  board  of  the  parinh  or  district  in  wtaieh  snch 
street  1b  aitaate,  be  desiroas  of  hvrlng  the  tame  vaved,  es 
hereinafter  mentioned,  or  if  Booh  vestry  or  boerd  dsem  it 
necessary  or  expedient  that  the  same  should  be  so  paved,  then 
and  in  ^(her  of  snch  cases,  Buch  vestry  or  board  shall  wctll 
and  Buffleiently  pave  flie  same,  either  thxvragfaoot  flie  whole 
breadth  of  Uie  carriage>way  and  foo^mths  thereof,  ormayfmrt 
of  sach  breadth,  and  from  time  to  time  Iceepsneh  pavement  in 
good  and  sufflcient  repair;  and  the  owners  of  tbe  houses 
forming  such  street  shall  on  demand  pay  to  such  vestry  or 
board  the  amount  of  the  estimated  expenses  of  providing  and 
laying  such  pavement 

The  Metropolis  Local  Management  Act  Amend- 
ment Act  (26  &  2(3  Vict,  c  102),  s.  77,  extends  the 
provisions  of  the  above  section  to  owners  of  land 
bounding  or  abutting  on  tlie  street  to  be  paved; 
and  sect.  96  gives  power  to  the  vestry  or  district 
board  to  require  payment  of  the  costs  or  expenses 
which  tlic  owner  of  any  premises  may  be  liable  to 
pay  under  the  18  &  VJ  Vict  c.  120,  or  this  Ady 
either  from  tlie  owner  or  the  occupier  of  the 
premises ;  and  the  owner  is  to  allow  such  ocei^er 
to  deduct  tlie  sums  of  money  so  paid  out  of  tbe 
rent;  provided  that  no  such  occui^er  be  called 
upon  to  pay  any  further  sum  than  the  amount  of 
rent  for  the  time  bdng  due  from  him ; 

Provided,  also,  that  nothing  in  this  Aet  ooatained  shall  he 
taken  to  affeot  any  contract  made  or  to  be  msde  beiweSB  say 
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ovrner  and  oeeopiefr  of  »oy  house,  building,  or  other  property, 
whereof  it  ie  or  may  he  agreed  that  the  oocapier  shall  pay 
and  dl)chai%e  all  rates,  dues,  and  sums  of  money  pay- 
able in  respect  of  such  house,  building^  or  other  property, 
cft  to  affect  any  contract  whatsoerer  between  landlora  and 
tottaub 

iMmlmf  Smith  for  the  pit. — By  the  words  of  the 
covenant  the  deft,  bound  himself  to  pay  the  sum 
in  question,  which  certainly  comes  under  the  head 
df  ''a  tax,  rate,  duty,  or  assessment,  taxed, assessed, 
or  imposed  on  the  landlord  of  the  premises  in  ques- 
tion in  respect  of  the  same  :  *•   (JSweet  v.  Seager,  2 
C.  B.,  K.  S.  119.)    The  present  case  is  distinguish* 
able  from  Tidsweil  t.   \Vhitw(frth,  L.  Rep*,  2  C.  P. 
826 ;  36  L.  J.  303,  C.  P. ;    15  L.  T.  Rep.  N.  S.  574, 
on    the  ground  that  in   that  case    toe  payment 
had    been  made   not  for   a    rate,  assessment,  or 
imposition,  which  had  become  payable  in  respect 
of    the    demised    premises,    but   for   the   breach 
of  a  duty  imposed  upon  the  owner  of  the  house  by 
a  local  Act  of  Parliament.    In  that  case  a  duty 
VflB  thrown  upon  the  landlord  by  the  Local  Act  to 
^ave  the  street,  and  in  case  of  his  neglecting  this 
duty,  the  town  council  might  do  it  for  him  and 
ebfwge  him  wiUi  the  expense.      It  might  well  be 
said  in  that  case  that  such  a  charge  was  not  a 
"tax,  rate,  assessment,  or  imposition  payable  in 
feapect  of  the  demised  premises."    But  this  can*- 
not  be  said  in  the  present  case:    The  words  of 
sect.  105  of  18  &  19  Vict.  c.  120,  are  precise.    This 
section  does  not  say  that  the  owners  of  the  adjacent 
houses  are  to  pave  the  street,  and  in  the  erent  of 
their  neglect  the  yestry  is  to  step  in  and  do  it.    But 
the  vestry  is  to  pave  and  then  to  lequire  payment 
of  the  expense  incurred  in  paving,  from  the  owners 
of  the  land  abuttiug  on  the  road.    [M.  Smtth,  J.— 
According  to  the  woi*dB  of  sect.  105,  the  owners  Of 
the  houses   abutting  on  the  road  might  set  the 
vestry  in  motion  to  pave  the  nmd ;  in  the  event  of 
their  doing  so  could  they  exact  from  their  tenants 
payment  of  the  cost  of  such  paving?]    That  ques- 
tion does  not  arise  here,  as  in  the  present  case  the 
pit.  did  not  instigate  tlie  vestry,  and  sect«  96  of 
25  &  26  Vict.  c.  102,  specially  provides  that  nothing 
in  the  Act  shall  affect  contracts  between  landlord 
and  tenant.    He  cited  also 

Pajfne  v.  Barridge,  12  M.  &  W.  727 ; 
Walker  v.  Andrews^  3  II.  &  W.  812. 

JToIker  for  the  deft. — This  payment  was  not  a 
**  tax,  rate,  duty,  or  assessment  taxed,  assessed,  or 
imposed  on  the  tenant  or  landlord  of  the  premises  in 
l^^ct  thereof.'*  Even  if  it  be  so,  yet  it  was  mot 
0Ucn  a  tax,  &c.,  as  was  contemplated  by  the  parties 
to  the  indenture.  By  sect.  81  of  18  &  19  ViiJt.  the 
festrieB  have  power  to  require  the  owner  or  occupier 
of  any  house  to  provide  silfficient  watet-dosets  and 
alhptts,  and  the  vestry  has  powier  if  owners  fail  to 
make  suitable  arrangements  in  this  respect  to  cause 
the  work  to  be  done,  and  to  recover  the  expense  so 
Incurred  by  them  from  the  owher.  Could  it  be  ccm- 
tended  that  the  tenant  in  the  present  case  would  be 
liable  to  bear  such  a  charge  as  this  ?  If  that  were 
80  he  wxmld  have  to  make  a  permanent  improve- 
ment to  the  premises  at  his  own  expense.  The 
paving  of  the  street  is  a  permanent  improvement  to 
the  houses  abutting  on  it,  and  is  not  such  a  charge 
SB  the  occupier  could  be  called  on  to  pay.  The 
words  "taxes,  rates,  and  deductions  whatsoever," 
follow  close  upon  the  words  "  land-tax  and  sewers- 
rate,"  and  must  be  regarded  as  ejusd&n  generis,  that 
is  to  say,  they  must  be  looked  upon  as  lucluding  the 
ordinaty  annual  payments  necessary  to  keep  the 
j^mises  and  the  approaches  in  good  ord^r  and 
*  repair.  The  words  cannot  have  referem^  to  an  ek- 
traordlnary  p^vment  like  the  present.  The  case 
of  Tidswm  V.  Whiiworth  is  not  distinguishable  from 
the  present.    He  cited 

^aher  y.  efr^enkm,  8  Q.  B.  148. 


WiLtES,  J.— 1  am  of  opinion  that  our  judgment 
must  be  for  the  pit.  The  question  in  this  case  turns 
on  the  construction  of  the  words  of  the  lease.  First 
of  all,  was  the  payment  which  the  landlord  has  been 
compelled  to  make  a  *'tax,  rate,  duty,  or  assessment, 
imposed,  &c.,  in  respect  of  the  premises  ?  "  This 
turns  on  the  construction  of  the  statute.  Sect.  105 
of  18  &  19  Vict.  c.  120  gives  power  to  the  vestry  to 
pave  streets  and  to  impose  on  the  owners  of  houses 
abutting  on  them  the  charge  of  such  paving.  The 
vestry  may  do  this  in  the  event  of  its  being  called  on 
to  do  so  by  the  owners  of  houses,  or  of  its  thinking 
it  expedient  to  do  so.  Sect.  77  of  24  &  25  Vict, 
c.  102  does  not  repeal  the  above  section,  but  allows 
owners  of  land  to  be  charged  with  contribu- 
tions along  with  owners  of  houses.  If  the  paving 
in  this  case  had  been  dune  on  the  motion  of  the 
owners  of  the  houses  in  the  street,  and  the 
pit.  amongst  the  rest,  it  might  well  have  been  con^ 
tended  that  the  pit.  was  himself  the  party  inviting 
the  expense,  and  that  the  cost  of  the  paving  was 
neither  '*  taxed,  assessed,  or  imposed  "  on  him.  But 
this  question  does  not  arise  in  the  present  case. 
Sect.  96  of  24  &  25  Vict.  c.  102,  provides  the 
machinery  for  collecting  the  money  payments  due 
to  the  vestries  or  local  boards.  It  audiorises  the 
vestry  to  come  upon  the  occupiers  of  the  houses  in 
the  first  instance,  under  certain  conditions.  There 
is  in  this  section  a  distinct  proviso  that  nothing  in 
either  Act  is  to  affect  any  agreement  between  land- 
lord and  tenant.  The  present  charge  appears  then 
to  be  a  money  duty  imposed  on  the  landlord  for  the 
premises  demised  in  respect  tfiereof.  It  was,  however, 
contended  by  the  counsel  for  the  deft,  that  even  if 
this  be  so,  the  present  payment  was  not  such  a  rate, 
tax,  duty,  or  assessment  as  was  contemplated  by 
the  parties  to  the  lease.  These  words  in  the  cove* 
nant,  he  argued,  mean  no  more  than  the  words  **  all 
other  taxes,  rates,  and  deductions  whatsoever." 
These  last  words  occur  in  the  reddendum^  and  it 
was  contended  that  their  meaning  h  fixed  by  the 
words,  ''all  deductions  in  respect  of  land-tax 
aiidsewers^rate,'*  which  immediately  preceded  them. 
N«;w  it  is  true  that  where  particular  language  is 
used  with  reference  to  matter  of  a  specific  kind, 
and  we  find  words  immediately  after  which  may 
refer-to  matters  of  the  same  gefuis,  the  latter  words 
must  be  so  referred.  The  question  then  arises,  ought 
not  the  words  ''  taxes,  rates,  and  deductions  what- 
soever" to  be  understood  to  refer  only  to  taxes, 
rates,  -and  deductions  efuadem  aenerU  with  the  land- 
tax  and  sewers-rate  ?  That  is  to  say,  are  we  not 
to  regard  these  wofds  as  referring  only  to  duties, 
taxes,  &C.,  which  like  the  land-tax  and  sewer's-rate, 
regularly  accrue  at  certain  specified  and  recognised 
intervals,  and  as  having  no  application  to  an  ex- 
traordinary tax  like  the  paving'-rate  in  question. 
This  is  the  substance  of  the  deft.*s  argument,  but, 
however  plausible  it  appeared  at  first  sight,  I  am 
of  opinion  that  it  is  negatived  by  the  laagoage  of 
the  agreement.  This  case  fails  within  Fawm  v.  Bur^ 
bidge,  in  which  the  court  decided  that  such  a  rate  as 
this  was  to  be  placed  on  the  same  footing  as  a 
sewers-rate.  The  case  of  Baker  v.  GrtefAill,  cited 
by  the  deft.,  is  quite  distinguisliable,  as  in  that  case 
there  was  a  common-law  obligation  imposed  on  the 
landlord,  and  the  Act  did  nothing  more  than  pro- 
vide a  machinery  for  enforcing  this  obligation  in 
the  first  instance  on  the  tenant.  The  other  cases 
cited  were  also  sdverse  to  the  deft.  The  case  of 
Tidawell  v.  Whitworih  has  received  its  answer  in  the 
course  of  the  argument.  This  case,  indeed,  conies  very 
near  the  rulethere  laid  down ;  it  is  nevertheless  distin- 
guishable. That  case  turned  on  the  construction  of 
the  Manchester  Local  Improvement  Act  (14  &  15 
Vict.  c.  cxix).  That  Act  threw  on  the  owners  of 
houses  abutting  on  a  street  not  properly  paved  the 
duty  of  paving  sudi  street,  and  proTided  that,  in 
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the  event  of  their  neglecting  this  duty,  the  town 
conncil  might  step  in,  pave  the  street,  and  charse 
the  landlord  with  the  cost  of  such  paving.  It  also 
provided  a  machinery  by  wliich  the  council  might, 
in  the  first  instance,  come  upon  the  tenant  for  pay- 
ment. Under  those  circumstances,  then,  the  land- 
lord ought  to  have  performed  the  duty  thus  imposed 
upon  him.  This  duty  was  not  to  pay  money,  but 
to  repair  a  road.  TJie  tenant  had  not  bound  him- 
self by  covenants,  of  similar  purport  with  those  in 
the  case  before  us,  to  perform  such  a  duty  as  this. 
The  landlord  could  not  then,  in  such  a  case,  throw 
on  the  shoulders  of  the  tenant  a  charge  which 
would  never  have  been  made  but  for  a  dereliction 
of  duty  on  the  part  of  the  landlord  himself.  But 
the  same  reasoning  cannot  for  a  moment  be  held  to 
apply  to  an  imposition  or  charge  imposed  under  the 
105th  section  of  the  Metropolis  Local  Management 
Act  of  1855.  Although,  then,  I  am  not  in  the  least 
ashamed  of  my  judgment  in  Tidawell  v.  WTiitworth, 
I  am  of  opinion  that  in  the  present  case  the  deft, 
has  bound  himself  by  the  words  in  the  covenant, 
and  that  our  judgment  must  be  for  the  pit. 

Keatino,  J. — ^I  am  of  the  same  opinion.  At 
first  sight  the  case  seemed  very  similar  to  TidtwtU 
T.  Whitworth,  but  it  is  clearly  distinguishable  from 
it.  I  think  this  is  a  payment  which  comes  within 
the  very  words  of  the  covenant,  and  is  a  duty  im- 
posed on  the  landlord  in  respect  of  the  premises.  It 
was  contended  by  Mr.  Holker  that  this  was  a 
permanent  improvement,  and  that  the  deft,  could 
not  have  intended  to  undertake  such  a  burden 
when  the  lease  is  determinable  at  the  end  of  five 
years,  but  the  force  of  that  argument  is  much 
weakened  by  the  fact  that  it  was  only  determinable 
at  that  time  at  the  option  of  the  tenant. 

M.  Smith,  J.  concurred. 

BoviLL,  C.  J.  stated  that  he  did  not  hear  the 
irhole  of  the  argument,  but  was  of  opinion  that  the 
payment  came  clearly  within  the  words  of  the 
covenant,  and  that  the  case  was  distinguishable 
from  TidswtU  v.  Whitworth, 

Judgment  for  the  pit. 

Attorneys   for  the  pit.,   Powell,    Thompson,  and 
Groon^ 

Attorneys  for  the  deft.,  King,  and  McMillan. 


C0X7KT    OF   EXCHEaUEB. 

Reported  by  H.  Lbigh  and  E.  Lumlxt.  Esqra.,  Baniitera- 

at-Law. 


Saturday,  Jan,  11, 1868. 

In  the  Matter  of  the  Plumpton  Wall  Tithe 
Kbntcharob,  and  the  cause  of  Hbtsham  v. 
Heskett  akd  others. 

Tithe  Commutation  Act — Tithe  rentcharge^  Remedy  for 
arrears  of — Sufficient  distress — Reasonable  expends 
of  distress — 81 «/  and  82nd  sections  of  the  Tithe  Com- 
mutation Act  (6  j-  7  Will.  4,  c.  71). 

The  tithe  rentcharge  owner  is  bound  to  distrain  growing 
crops  under  the  Slst  section  of  the  Act  before  having 
recourse  to  proceedings  under  the  S2nd  section  to 
obtain  possession  of  the  land  itself 

Manisfy,  Q.  C.  had  obtained  a  rule  on  behalf  of 
the  owners  of  a  certain  piece  of  land,  numbered  276 
in  the  tithe  apportionment  of  the  township  of 
Plumpton  Wall,  in  the  parish  of  Lazonby,  in  the 
county  of  Cumberland,  calling  upon  the  Rev. 
John  Heyeham  to  show  cause  why  a  writ  issued  by 
him  on  the  28th  June  las^  under  the  82nd  section 


of  the  Tithe  Commutotion  Act  r6  &  7  WilL  4,  c  71), 
and  the  order  by  virtue  of  which  it  was  issued, 
and  all  subsequent  proceedings,  should  not  be  set 
aside  upon  the  ground,  inter  alia,  that  there  was  a 
sufficient  distress  upon  the  premises  liable  to  the 
payment  of  the  tithe  rentcharge  in  question. 

By  the  81st  and  82nd  sections  of  the  Tithe  Com- 
mutation Act  it  is  enacted  as  follows : 

Sect  8L  And  1)6  it  enacted  that  in  case  the  said  rentchaiise 
shall  at  any  time  be  in  arrear  and  unpaid  for  the  space  of 
twenty-one  days  next  after  any  half-yearly  day  of  payment  ft 
shall  be  lawful  for  the  person  entitled  to  the  same,  after  having 

flven  or  left  ten  days*  notice  in  writing  at  the  osual  or  laat 
nown  reeidence  of  the  tenant  in  possession  to  distndn  upon 
the  lands  liable  to  the  payment  thereof,  or  any  part  thereof, 
for  all  arrears  of  the  said  rentcharge,  and  to  diBpose  of  the 
distress  when  taken,  and  otherwise  to  act  and  demea.n  h1fn«ftlf 
in  relation  Uiereto  as  any  landlord  may  for  arrears  of  rent 
reserred  on  a  common  lease  for  years,  provided  that  not  mora 
than  two  years'  arrears  ahall  at  any  time  bo  recoverable  by 
distresa 

Sect  82.  And  be  it  enacted  that  in  case  Uie  said  rentcharge 
shall  be  in  arrear  and  unpaid  for  the  space  of  forty  days  next 
after  any  half-yearly  day  of  payment,  and  there  shall  be  no 
sufficient  distress  on  the  premises  liable  to  the  paymmt 
thereof,  it  shall  be  lawful  for  any  Judge  of  His  Majesty's  Coarts 
of  Becord  at  Westminster,  upon  af&davit  of  the  facta,  to  order 
a  writ  to  be  issued  directed  to  the  sheriff  of  the  ooonty  tn 
which  the  lands  chargeable  with  the  rentohaiige  are  ritaatod. 
requiring  the  said  sheriff  to  summon  a  jury  to  aopenii  the 
arrears  of  rentcharge  remaining  unpaid,  and  to  return  tiie 
inquisition  thereupon  taken  to  some  one  of  His  Haj^ty'a 
courts  of  law  at  Westminster,  on  a  day  therein  to  be  named, 
either  in  term  time  or  vacation ;  a  copy  of  which  writ  and 
notice  of  the  time  and  place  of  executto^  the  same  shall  be 
given  to  the  owner  of  the  land  or  left  at  his  last  known  place 
of  abode  or  with  his  known  agent,  ten  days  previous  to  Hie 
execution  thereof,  and  the  sheitff  is  hereby  required  toexeoite 
such  writ  according  to  the  ecxigency  thereof,  and  tlie  ooets  of 
such  inquisition  shall  be  taxed  by  the  proper  officer  of  flie 
court,  and  thereupon  the  owner  of  the  rentcharge  may  sne 
out  a  writ  of  habere  facias  po8$&*ionem  directed  to  the  sheriff 
commanding  him  to  cause  the  owner  of  the  rentcharge  to  have 
possession  of  the  lands  chargeable  therewith,  until  the  arrean 
of  the  rentcharge  found  to  be  due  and  the  said  costs  and  also 
the  coets  of  such  writ  and  of  executing  the  same  and  of  culti- 
vating and  keeping  possession  of  the  lands  shall  be  fuUy 
satisfied,  provided  always  that  not  more  than  two  years' 
arrears  over  and  above  the  time  of  audi  possession  shall  be  at 
any  time  recoverable. 

It  appeared  from  the  affidavits  that  the  Rer.  John 
Heysham  is  the  Ticar  of  the  parish  of  Lazonhy,  in 
the  county  of  Cumberland,  and  the  defts.  were  the 
joint  occupiers  of  a  parcel  of  land  csJled  the  Flump- 
ton  Head  Holme,  part  of  which  is  situate  in  the 
parish  of  Penrith,  and  a  small  undivided  portion  of 
which  is  situate  in  the  township  of  Plumpton  Wall, 
in  the  parish  of  Lazonby,  and  numbered  276  on 
the  tithe  apportionment  oi  the  siud  township.  The 
vicar  of  Lazonby,  who  is  the  owner  of  the  tithe  rent- 
charge  in  the  township  of  Plumpton,  claimed  to  be 
entitled  to  lOi?.  2d,  for  two  years'  arrears  of  rent- 
charge  due  on  the  Ist  Jan.  1867,  in  resprct  of  the 
said  piece  of  land  so  numbered  276.  On  the  SOth 
May  he  served  notices  of  distress  on  the  occupiers 
of  the  Holme,  and  issued  a  distress  warrant  to  a 
bailiff. 

The  bailiff  entered  the  land,  but  did  not  ulti- 
mately distrain  on  the  ground  that  there  was  not 
sufficient  distress  to  satisfy  the  rentcharge  in 
arrear  and  the  expenses  of  distress.  The  vicar  th«i 
commenced  the  proceedings  under  the  82ttd  section 
of  the  Tithe  Commutation  Act,  which  it  was  now 
sought  on  behalf  of  the  landowners  to  set  aside. 

It  appeared  from  the  bailiff's  affidavit  that  at  the 
time  when  he  entered  there  was  a  crop  of  grass 
growing  on  the  land  which  was  not  fit  for  cuttinr, 
but  which,  by  the  middle  of  July,  would  have 
arrived  at  maturity ;  that  the  value  of  this  crop 
when  matured,  deducting  the  expenses  of  cutting 
and  converting  the  same  into  hay,  would  have  been 
3/. ;  that  the  expenses  of  distress,  namely,  tlie 
cost  of  eight  notices  of  distress  to  the  occnpien^ 
which  was  claimed  as  an  addition  to  the  distress 
under  the  Tithe  Commutation  Acts,  1^. ;  costs  of 
levy,  3s.;  appraisement,  2s.;  advertisement  for 
sale,  10s. ;  sale  and  oonunission,  8s.,  if  added  to  the 
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arrears,  would  come  to  2/.  15s.  11^.,  and  that  that 
sum,  added  to  the  expense  of  keeping  a  man  in  pos- 
Bession  from  the  12th  June  till  the  crop  should 
come  to  maturity,  which  happened  in  the  last  week 
of  July,  at  the  rate  of  2«.  Ba.  a  day,  would  greatly 
exceed  the  value  of  the  crop. 

Jones,  Q.  C.  and  Crompton  Button  now  showed 
cause. — ^They  contended  tnat  there  was  no  sufficient 
distress  to  satisfy  the  arrears  of  tithe  rentcharge 
and  the  reasonable  expenses  of  the  distress;  and 
secondly,  that  the  tithe-owner  was  not  bound  under 
the  Act  to  distrain  the  growing  crop  of  grass 
before  taking  proceedings  under  the  82nd  section 
of  the  Tithe  Commutation  Act.    They  cited 

11  Qeo.  2,  0.  19,  B.  9 ; 

57  Geo.  a,  0.  98,  B.  1 ; 

Piffgot  y.  BirtUs,  1  M.  ft  W.  441 ; 

Owm  y.  Zm,  8  R  ft  Aid.  470. 

Manisty,  Q.  C.  and  H,  T,  Atkinson  in  support  of 
the  rale,  were  not  called  upon. 

Kbllt,  C.  B. — ^I  am  of  opinion  that  this  rule 
should  be  made  absolute.  The  question  is,  whether 
under  the  circumstances  disclosed  by  the  affidavits, 
there  was  a  sufficient  distress  upon  the  pre- 
miseB.  It  appears  that  there  was  a  growing  crop 
of  grass,  and  that  it  would  probably  have  become 
capable  of  being  cut  and  converted  into  hay  in  the 
space  of  two  months  or  less.  The  question  is, 
whether  it  can  be  said  that  this  crop  was  not  a 
sufficient  distress  to  satisfy  the  rentcharge  of  IO5. 2d., 
which  was  due  according  to  the  affliUvits  of  the 
owner  of  the  rentcharge.  There  was  not  sufficient 
distress  if  the  value  of  the  hay  when  sold  would 
not  cover  the  aggregate  sum  of  the  arrears,  the 
expenses  of  cutting,  and  realising  the  value  of  the 
crop  and  the  reasonable  expenses  of  the  distress. 
For  this  purpose  let  us  take  the  affidavit  of  the 
principal  deponent  on  behalf  of  the  owner  of  the 
tithe  rentcharge.  By  that  it  is  stated  that  the  value 
of  the  hay,  after  deducting  expenses  of  cutting, 
would  be  3^,  and  the  question  is  whether  the  amount 
of  the  expenses  added  to  the  arrears  exceeds  that 
sum.  Now  there  are  several  items  of  expense 
given,  \L  being  in  respect  of  notices  served  on  eight 
tenants  interested  in  Uie  land.  It  must  not  be 
assumed  that  we  sanction  such  a  charge,  nor, 
indeed,  some  of  the  other  items ;  but  assuming,  for 
the  sake  of  argument,  that  these  charges  would 
be  justifiable,  the  aggregate  of  them  and  the 
arrears  would  be  21  15«.  11^.  falling  short  by 
the  sum  of  about  4«.  of  the  whole  amount  of  3/. 
Then  with  regard  to  the  estimated  charge  for  re- 
taining possession,  I  think  that  no  such  charge 
can  be  justifiable.  Some  small  sum  for  putting  up 
a  board  with  a  notice  that  the  crop  was  in  the 
custody  of  the  law,  or  if  there  had  been  a  gate  for 
putting  a  lock  upon  it,  or  for  taking  some  measure 
of  that  kind,  might,  perhaps,  be  justifiable.  It  is 
unnecessary  to  enter  into  a  disquisition  upon  the 
modes  by  which  constructive  possession  of  growing 
crops  might  be  taken ;  but  it  is  contrary  to  common 
sense  that  in  the  case  of  a  small  piece  of  land  in 
Cumberland,  with  some  grass  upon  it,  it  should  be 
reasonable  that  a  man  should  be  kept  in  possession 
on  the  land  at  an  expense  of  2s,  6d.  a-day  for  a 
space  of  t#o  monchs.  A  few  shillings  is  the  utmost 
amount  of  the  expense  which  could  be  justifiable 
for  this  purpose.  Then  there  is  the  further  point 
that  the  tithe-owner  was  not  entitled  to  distrain 
the  crop  under  the  Commutation  Act  I  am  clearly 
of  opinion  that  growing  crops  are  distrainable  under 
the  Act.  The  Legislature,  when  giving  effect  to  the 
rights  of  the  tithe-owner,  cannot  have  intended  to 
deprive  him  of  the  right  to  distrain  upon  the 
Tery  thing  out  of  which  the  tithe  was  previously 
daunable. 


Mastin,  B. — ^I  am  of  the  same  opinion.  It  is  in- 
cumbent on  the  tithe-owner  to  make  out  that  there 
was  no  sufficient  distress  upon  the  land :  it  seems 
to  me  that  his  own  affidavits  show  that  there  was. 
It  is  clear  that  these  affidavits  have  been  framed  on 
the  supposition  that  the  charges  specified  in  the 
schedule  to  57  Qeo.  3,  c.  92,  were  applicable  to  this 
case ;  but  the  common  law  rule  applies  independ- 
ently of  the  statutes  that  the  expenses  must  be 
reasonable  in  each  case,  and  it  appears  to  me  that 
the  expenses  here  claimed  were  altogether  unreason* 
able. 

Channbll,  B. — ^I  also  think  that  the  rule  should 
be  made  absolute.  I  should  feel  it  unnecessary  to 
add  anything  to  what  has  been  said  by  my  Lord, 
but  that  I  felt  some  doubt  in  the  course  of  the  argu- 
ment whether  the  81st  and  82nd  sections  of  the 
Tithe  Commutation  Act  would  authorise  the  tithe- 
owner  to  distrain  upon  growing  crops;  but  this 
doubt  should  not,  I  think,  prevail.  The  words  used 
in  the  Act  are  very  large ;  they  authorise  the  tithe- 
owner,  when  the  rentcharge  is  in  arrear  for 
twenty-one  days,  to  distrain  and  to  demean  himself 
as  a  landlord  may  for  his  rent.  Now,  giving  the 
ordinary  construction  to  this  language,  it  wotdd 
clearly  authorise  the  tithe-owner  to  distrain  growing 
crops:  the  only  doubt  remaining  in  my  mind  is, 
whether  the  Act  did  not  intend  that  at  the  end  of 
forty  days  the  tithe-owner  should  either  receive 
payment,  or  be  in  a  position  to  have  recourse  to  the 
land  itself,  and  bring  his  action.  But  the  policy  of 
the  Legislature,  I  believe,  was  not  to  encourage 
actions,  but  to  place  the  tithe-owner  in  the  position 
of  the  owner  of  a  rentcharge,  and  to  make  his 
primary  remedy  that  by  distress.  He  is  not  to  have 
the  option  of  bringing  an  action,  he  must  first  have 
recourse  to  his  primary  remedy,  and  must  satisfy 
the  court,  or  a  judge,  that  there  is  no  sufficient 
distress  before  he  can  have  recourse  to  other  reme- 
dies. I  therefore  think  that  the  tithe-owner  must 
show  that  this  growing  crop  would  not  have  satisfied 
the  arrears.  His  affidavits,  it  seems  to  me,  show 
that  it  was  sufllcient,  for  though  it  is  attempted  to 
show  that  the  expenses  of  distress  would  exceed  the 
value  of  the  crop^  I  think  the  estimated  expenses 
are  unreasonable,  and  therefore  I  am  not  satisfied 
that  there  was  no  sufficient  distress. 

PiGOTT,  B.— I  am  of  the  same  opinion.  The  case 
depends  on  the  questionB  whether  growing  crops  are 
distrainable,  and  what  the  amount  of  the  expenses 
of  distress  would  be.  On  the  former  question  I 
agree  with  the  opinion  expressed  by  the  rest  of  the 
court,  and  with  the  respect  to  the  question  whether 
the  distress  was  sufficient  with  reference  to  the 
expenses,  I  think  upon  the  tithe-owner's  own 
affidavit  it  does  not  appear  that  the  distress  was 
insufficient.  Apart  from  several  debateable  items, 
it  seems  to  me  the  estimated  expenses  for  keeping 
possession  are  quite  unreasonable.  What  the  nature 
of  the  possession  must  be  depends  upon  the  nature 
of  the  subject-matter.  In  a  case  like  this  it  is 
almost  absurd  to  contend  that  2s.  6dl  a  day  for  a  man 
to  keep  possession  should  be  allowed. 

Rule  absolute. 

Attorneys  for  pit..  Gray,  Johnston,  and  Maunsey. 

Attorneys  for  def  ts.,  Jone$  and  Morris. 
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Mcnday,  Jan,  27,  18G8. 

Daddlb  v.  Hicxton. 

1^2  fTiV/.  4,  c.  32,  8.  13 —  G^wn — Right  to  seize  engine 
or  oUier  instrument  for  killing  or  taking  game. 

The  ISth  section  of  the  I  ^  2  Will,  4,  c.  32  does  not 
authorise  a  gamekeeper ^  appointed  by  the  lord  of  a 
manor,  to  seize  a  gun  used  within  the  limits  of  the 
manor  by  a  person  not  authorised  to  kill  game-j  for 
want  of  a  game  certificate. 

This  was  an  appeal  from  a  decision  of  the  judge 
of  the  County  Court  of  Derbyshire.  The  action 
was  trover  for  a  gun.  It  appeared  that  the  resp.  was 
found  upon  Sunday,  the  2Cth  of  May,  with  a  gun, 
poaching  upon  lands  forming  part  of  a  manor,  by 
the  app.,  a  gamekeeper  duly  appointed  for  the 
manor.  The  app.  toc^  away  the.  gun  from  the 
lesp..  who  thereupon  brought  his  action  in  the 
County  Court  in  respect  thereof.  The  app.  relied 
as  a  justification  upon  the  13th  section  of  the  1  &  2 
Will.  4,  c.  32. 

The  3rd  section  of  tiie  1  &  2  Will.  4,  c.  32, 
proYides : 

That  if  any  porson  wtuvteoerver  bhall  kill  or  take  any  gatne, 
or  nae  any  dog,  gun^  not,  or  other  eai^no  or  instromeDt  for  tbe 
parpose  of  killing  or  taking  any  game  on  a  Sanday  or 
OhilBtmas-day,  sneh  person  shall,  on  conviction  thereof  before 
t«ro  jQsticea  of  the  peaoe,  forfeit  aad  pay  for  erery  inch 
offence  such  sun  of  money  not  exceeding  five  pounds,  as  to 
the  said  juBticea  shall  seem  mect|  together  with  the  costs  of 
conviction. 

The  5th  section  cfiacts. 

That  nothing  in  this  Act  contained  shall  in  anywise  affect  or 
alter  (except  as  hereinafter  mentioned)  any  Act  or  Actti  now 
In  force,  by  which  any  persons  nsfng  any  dc^r,  gun,  net,  or 
other  engine  for  the  purpose  of  taking  or  killing  any  gsoie 
whatever,  .  .  are  required  to  obtain  and  have  annoai  game 
cerdflcates. 

The  Idth  section  enacts, 

That  it  shall  be  lawful- for  any  lord  of  a  manor,  lordship,  or 
royalty,  or  reputed  manor,  lordship,  or  royalty,  or  any  steward 
of  Ike  Qrown  of  any  manor,  lordsnip,  or  royalty  appertaining 
to  His  Majesty,  by  vniting  -nnder  his  hand  and  seal,  or  io  ease 
of  a  body  corporate,  then  under  seal  of  sneh  body  oorporata^ 
to  appoint  one  or  more  person  or  persons  oa  a  gamekeeper  or 
gamekeepers  to  preserve  or  kill  the  game  within  the  Umlts  of 
such  manw,  lordship,  or  royalty,  or  reputed  manor,  lordship, 
or  royalty  fdr  the  i0e  of  soch  lord  or  steward  thereof,  and  to 
authorise  such  gamekeeper  or  gamekeepers  witliiu  the  said 
Umlts  to  seize  and  take  for  the  use  of  sucn  lord  or  stewitrd  all 
Buch  dogs,  nets,  and  other  engines  and  Instraments  for  tbe 
killing  or  taking  of  game  as  shall  be  used  within  the  said 
Umlts  bj  any  pezson  not  Anthorised  to  kiU  gams  for  want  of  a 
game  oertUlcate. 

Hie  judge  of  the  County  Court  was  of  opinion 
that  the  13th  section  gave  no  power  to  seize 
guns,  and  therefore  decided  in  ^vour  of  the  pU^ 
against  which  decision  the  deft  now  appealed. 

Uannay,  for  the  app.— The  decision  of  the  County 
Court  jiulge  was  wpong.  A  gun  is  an  engine  or 
instrument  for  killing  or  taking  game  within  the 
13th  section  of  1  &  2  Will.  4,  c.  32.  It  is  true  that 
guns  are  expressly  mentioned  in  some  of  the  pre- 
ceding sections  arid  not  in  this ;  but  that  does  not 
proTe  that  it  was  not  intended  to  be  included  in  this 
section.  It  is  difficult  to  see  what  meaning  can  be 
given  to  the  word  "instrument"  if  a  gun  is  not 
meant.  [Ke&ly,  C.  B. — It  is  really  impossible  to 
contend  that  the  13th  section  can  give  the  right 
contended  for  when  the  word  "  gun,"  which  is  used 
in  various  previous  sections,  is  left  ouL] 

The  CouBT  gave  judgment  for  the  resp. 

Judjmentfor  resp. 
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Beported  by  J.  Tboxfsos,  Esq.,  Barrlster-st-Law. 

Saturday,  Jan,  18,  1868. 

(Before  Cockburn,  C.  J.,  Keating,  and  Shee,  JJ., 
PiQOTT,  B.,  and  M.  Smith,  J.) 

Bso.  V.  Jakes  Dowxy. 

Pake  pretences — Obtaining  value  for  notes  of  a  bank 
that  has  stopped  payment — Bankruptcy, 

The  deft,  knowing  that  same  old  country  bank  notes  had 
been  taken  by  his  uncle  forty  years  before,  and  that 
the  bank  had  stopped  payment,  gave  thmn  to  a  nan  io 
pass  telling  him  to  say,  if  asked  about  them,  that  he 
had  taken  them  from  a  man  he  did  not  know.  The 
man  passed  the  notes,  and  deft,  obtained  value  for  them^ 
It  appeared  that  the  bankers  were  made  banhvpt : 

Held,  that  the  deft,  was  guilty  of  obtaining  wumof  by 
false  pretences : 

Held,  alsOf  that  the  bankruptcy  proceedings  need  n^  frs 
primed. 

Case  reserved  for  the  opinion  of  this  Court. 

The  deft,  was  indicted  at  tbe  E|«ph«ny  Qtfatt^ 
Sessions  of  the  peace  of  the  North  Riding  of  York- 
shire, for  obtaining  money  and  goods  by  false  pre- 
tences, with  intent  to  defrand. 

The  first  oount  of  the  indictment  ttftted  that  the 
deft,  falsely  preltend^l  to  one  JoliYi  Beal  that  a 
piece  of  paper  was  a  bank  note  then  current  and 
good,  and  available  for  the  sum  of  5/.,  and  of  the 
full  valae  of  5/.  by  which  false  pretence  the  deft, 
then  unlawfully  obtained  from  the  said  John  Beal 
tbe  sum  of  5/.  with  intent  to  defraud,  whereas,  in 
fact,  the  said  piece  of  paper  was  not  a  bank  note 
then  current  or  good,  or  of  the  full  value  of  5/.  as 
the  deft,  then  well  knew. 

The  second  count  stated  that  that  (he  deft,  falieiy 
pretended  to  the  said  John  Beal  that  there  was  th  A 
in  existence  a  banking  co-partnership  of  per^oM 
carrying  on  business  as  bankers  under  the  name  of 
the  Stockton  and  Cleveland  Bank,  and  that  a  piece 
of  paper  purporting  to  be  a  bank  note  of  the 
Stockton  and  Cleveland  Bank  for  the  payment  of 
61,,  was  then  of  value,  by  which  false  prefence 
the  deft,  then  unlawfully  obtained  tfota  tlte 
said  John  Beal  5/.  with  intent  to  defTavd,  whei^sai 
in  faet  there  was  not  any  banking  co^partnetshil^ 
iSken  carrying  on  business  as  bankers  under  Hi 
name  of  the  SCoekton  and  Cleveland  Bank,  not 
was  the  said  piece  of  paper  of  any  value  wtiatever, 
as  the  deft,  well  knew. 

llie  fifth  count  stated  that  the  deft  fakely  pt^ 
tended  to  one  Walter  Grimshaw  that  a  piece  of 
paper  was  a  bank  note  then  current  and  good,  and 
availabie  for  5L,  and  then  of  the  valae  of  Si,  by 
whieh  false  pretence  the  deft,  then  unlawfully 
obtained  from  the  sold  Walter  Grimshaw  a  boy's 
eoat  and  a  pair  of  leather  leggings  and  4/.  7s.  with 
intent  to  defraud,  v^hereas  in  fact  the  said  piece  of 
papci  was  not  a  bank  note  then  ctrrrent  or  good,  or 
of  the  value  of  61,  as  the  deft  then  well  knew. 

The  sixth  connt  stated  that  the  deft,  falsely  pdty 
tended  to  the  said  Walter  Grimshaw  that  there  was 
then  in  existence  a  banking  co-partnership  carrying 
on  business  as  bankers  under  the  name  of  tiie 
Stockton  and  Cleveland  Bank,  and  that  a  piece  of 
paper  purporting  to  be  a  bank  note  of  the  Stocktett 
and  Cleveland  Bank  for  the  payment  of  61  waA 
then  of  value,  by  which  false  pretence  the  deft,  then 
unlawfully  obtained  from  the  saM  Walter  Grimsha# 
a  boy's  coat  and  a  pair  of  leather  leggings  and  AL  7a 
in  money,  with  intent  to  defraud,  whereas  in  faet 
there  was  not  any  banking  co-partership  thefi 
carrying  on  business  as  bankers  under  tbe  attieof 
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the  Stockton  and  Cleveland  Bank,  nor  was  the 
said  piece  of  paper  of  anj  value  whatercr,  aa  the 
deft,  well  knew. 

It  was  proved  that  the  deft,  on  the  24th  of  Oet« 
last  obtained  through  one  HansiU,  from  John  Beal, 
a  butcher,  at  Whitby,  5/.  in  gold  in  exchange  for  a 
piece  of  paper,  purporting  to  be  a  5/.-note  of  the 
Stockton  and  Clereland  Bank;  and  that  on  the 
game  day  he  made  a  small  purchase  through  Haasltl, 
to  the  amount  of  18^.,  of  Walter  Grimshaw,  a 
shopkeeper,  at  Whitby,  paying  for  the  same  with 
another  piece  of  paper,  purporting  to  be  a  5A-note 
of  the  same  bank,  receiving  from  Grimshaw  the 
ftrtielea  purchased  and  4/.  Is.  in  exchange. 

The  deft,  told  HansiU  to  be  sure  if  any  one  asked 
about  the  notes  to  say  that  he  (Hansill;  got  them 
from  a  man  he  did  not  know.  The  deft,  was  taken 
into  custody  a  few  days  afterwards  in  his  own 
house,  when  a  similar  note  was  found  in  his  pocket, 
seven  others  inside  his  trousers,  and  one  in  his  boot, 
all  of  which  were  produced ;  and  when  charged  with 
obtaining  money  under  false  pretences  the  deft. 
said,  ''  The  notes  were  mucky  old  things,  which  the 
old  man  (meaning  his  unde)  had  taken  in  payment 
of  a  dairy  of  cheeses  at  Yarm  fair  forty  years  ago, 
and  that  the  bank  had  stopped  payment  directly 
after." 

It  was  also  proved  by  John  Heavisides,  a  printer  at 
Stockton-on-Tees,  that  a  bank  called  the  Stockton 
and  Cleveland  Bank,  had  formerly  existed  in  that 
town,  but  had  stopped  payment  about  forty  years  ago, 
and  had  never  re-opened,  and  was  not  now  in  exist- 
ence. On  cross-examination  by  the  deft.'s  counsel, 
this  witness  stated  that  he  knew  the  partners  in  the 
bank  were  made  bankrupts ;  that  he  was  employed 
by  the  bankruptcy  commissioners  to  print  in  their 
presence  the  indorsements  on  the  back  of  the  notes 
of  their  having  been  produced  and  exhibited  to  the 
eofflmissioners,  without  which  no  bolder  of  a  note 
eoald  get  a  dividend.  The  notes  produced  bore  this 
indorsement,  but  the  witness  did  not  know  what 
dlTidend  was  paid. 

The  deft's  counsel  then  made  the  following  objec- 
tion in  writing : 

"  It  being  proved  that  the  partners  of  the  bank 
became  bankrupt,  I  object  that  none  of  the  bank- 
ruptcy proceeding  being  produced,  there  is  no  evi- 
dence that  the  notes  are  not  of  the  value  of  5^,  and 
no  evidence  that  there  are  no  assets  to  pay  the 
notes  in  full,  and  therefore  that  there  is  no  case  for 
the  jury/* 

I  toid  the  jury  that  there  was  no  evidence  that 
the  notes  were  of  no  value,  but  that  if  on  the  evi* 
deuce  they  believed  the  deft,  to  h«ye  passed  the 
notes  as  good  notes  of  an  existing  bank  of  the  value 
of  5/.,  knowing  that  the  bank  was  insolvent,  and 
bad  stopped  payment  forty  years  ago,  and  liad  not 
xe-opened,  and  that  the  notes  were  not  of  the  value 
of  51,  they  nsight  find  him  guilty. 

The  deft,  was  found  guilty,  and  the  Court  had  no 
reason  to  be  dissatisfied  with  that  verdict. 

At  the  request  of  the  deft.'8  counsel,  this  case  was 
granted  for  the  opinion  of  the  Court  of  Criminal 
Appeal  whether  the  deft,  was  properly  convicted  or 
not. 

The  deft,  was  admitted  to  bail  to.  appear  at  the 
next  quarter  sessions  of  the  North  Ri^ng  of  York- 
shire to  reeeive  judgment. 

RoBfKSON  PowtBR,  Presiding  Chairman. 

S.  SAepkerd  for  the  prisoner.-^The  conviction  was 
wrong.  There  was  no  evidence  that  the  deft,  made 
any  one  of  the  pretences  alleged  in  the  indictment. 
The  mete  sending  of  the  note  to  be  cashed  did  not 
amount  to  a  false  pretence  [CocxBU&ir,  C.  J.— 
The  deft,  dealt  with  the  note  as  the  note  of  a 
▼alid)  sabsisting  bank,  and  sent  it  as  a  good 
note  to  be  changed.    That  is  a  lake  pEOtenes. 


Kbatdto,    J.^And    told 


the   man   he  sent  for 
about  the  notes,   that 


change  to  say,  if  asked 

he  got  them  from  a  man  he  did  not  know.] 
If  that  is  the  opinion  of  the  court,  then  the  objec- 
tion that  the  bankruptcy  proceedings  were  not  pro- 
duced will  be  relied  on.  [CooKDOttW,  C.  J.— The 
bankruptcy  proceedings  were  quite  immaterial.  The 
proof  of  the  false  pretence  was  sufficiently  made  out 
by  evidence  that  deft,  passed  the  notes  of  aft  e:dBt- 
ing,  solvent  firm,  whereas  the  firm  was  an  insolverft 
or  baziknipt  one.  The  proceedings  in  the  Bank* 
mptcy  Court  were  not  absolutely  necessary  to  show 
that.]  In  Hex  v.  Clark,  2  Ruse,  on  Crimes,  684^ 
where  the  prisoner  obtained  a  bull  by  passing  a 
promissory  note  of  a  firm  that  had  ceased  business 
twenty  years  previously,  and  had  become  bankrupts^ 
a  similar  objection  was  taken  that  the  proceedings 
in  bankruptcy  against  the  firm  were  not  produced. 
[Keatikg,  J. — ^In  Rex  v.  Clark  the  prisoner  was 
acquitted  beoftuse  there  was  no  evidence  that  he 
knew  the  note  to  be  false.  M.  Smttit,  J.-^Here  the 
deft,  knew  that  the  notes  had  been  in  his  uncle's 
possession  forty  years.]  The  following  cases  were 
then  cited. 

Reg.  V.  WUUcmt,  7  Cox  0.  C.  851 : 

Rex  V.  FliiU.  Bus.  k  By.  460 ; 

R^.  V.  Ev<m»,  Bell  C.  0. 187  ;  8  Cox  C.  G.  257. 

Alfred  Simpion  for  the  prosecution  was  not  called 
upon. 

CocKBUHN,  C.  J.^This  is  a  plain  case,  and  free 
from  all  doubt.  The  deft.,  knowing  that  his  uncle 
had  taken  the  notes  forty  years  back,  and  that  the 
bank  had  stopped  payment  directly  after,  passed 
them  off  as  the  notes  of  an  existing  solvent  bank^ 
and  as  notes  of  present  valuer  and  obtained  value 
for  them.  This  was  clearly  obtaining  money  by 
false  pretences.  All  my  brethren  are  of  this  opiaiony 
and  the  conviction  most  be  afiirmed. 

C<m9ioticn  affirmed. 


Rlf«.  V,  BSKJAMUr  SOEPItEICD. 

MaUcwuM  irrpiry   to   trea^Damage   exceeding    BL*^ 
24  fr  26  Vict,  c  95,  s.  82. 

Under  the  24  j*  25  Vict,  c,  95,  s.  32,  which  mahe$  it 
an  indictable  offence  fo  steady  or  cut,  j-e.,  or  damage 
any  tree^  underwood,  ffc*,  where  the  value  of  the 
articles  stolen,  or  the  injury  done,  shall  exceed  5Zi,  the 
respective  values  of  several  trees,  or  oj  the  damtge 
thereto,  may  he  added  to  mcdce  vp  the  HL,  in  case  me 
trees  were  cut  down,,  or  the  damage  done  as  part  oj 
one  continuous  transaction. 

Case  reserved  for  the  opinion  of  this  Court : 
At  the  General  Quarter  Sessions  of  the  peace  ift 
oor  Lady  the  Queen,  held  at  Exeter,  for  the  county 
of  Devon,  on  Tuesday,  the  2nd  day  of  July,  in  the 
year  of  our  liOrd  1867,  before  Sir  John  Thomas 
Buller  Duckworth,  Bart.,  Biggs  Andrews^  £sq.,  and 
others  their  companions  justices. 

Benjamin  Shepherd  was  tried  before  me  and  dthw 
justices  of  the  peace  for  the  county  Of  Devon,  at 
the  Midsummer  Sessions  1867. 

The  indictment  consisted  ol  three  oennls : 

The  first,  under  the  statute  24&26  Vidt.  t.  90^ 
8.  32,  charged  the  pvlsooer  with  stesdfing'eight  oak 
trees,  of  a  value  exceeding  61,  the  ^ropeny  of  the 
Bight  Hon.  William  Wells^  Viscoadt  Sidmoutb, 
growing  on  lands  of  the  said  Viscount  Sidmouth,  in 
ibe  -pariah  of  Upottery,  in  the  county  of  Devon. 

The  second  count,  under  the  same  statute  afid 
section,  charged  the  prisoner  with  catting  with 
intent  to  steal  these  eiglit  «ro«%  growing  elsewhere^ 
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than  in  a  park,  pleasure-ground,  orchard,  or  avenue, 
or  any  ground  aidjoining,  or  belonging  to  anj  dwell- 
ing-house, thereby  then  doing  injurj  to  the  said 
Viscount  Sidmouth  to  an  amount  exceeding  the  sum 
of  5/. 

The  third  count  charged  a  larceny  of  the  trees. 

The  charge  of  larceny  was  abandoned  by  the 
prosecution  as  the  trees  had  not  been  removed. 

It  was  proved  in  evidence  that  a  sale  of  standing 
timber,  the  property  of  Viscount  Sidmouth,  to  the 
numbcHT  of  261  oak  trees,  bad  taken  place  by  auction 
on  the  5th  Feb.  1867,  and  the  trees  had  been  pur- 
chased by  three  persons,  one  of  whom,  Mr.  Heath, 
purchased  forty-nine  trees,  marked,  for  the  purposes 
of  the  sale,  with  the  numbers  73  to  120  inclusive, 
and  261.  These  trees  were  all  standing  on  AUer 
Chapplehayes  and  Bucketshayes  farms  in  Upottery. 
They  were  not  grouped  together,  but  were  for  the 
most  part  standing  in  hedges  on  these  farms  at 
various  distances  from  one  another.  Mr.  Heath 
employed  the  prisoner,  who  was  a  carpenter  and 
accustomed  to  the  work,  to  fell  und  bark  these  trees 
in  the  usuil  way.  The  prisoner  engaged  about  five 
men  to  assist  him  in  the  work.  None  of  the  trees 
included  in  the  sale  were  the  subject  of  the  indict- 
ment, but  eight  other  trees  not  marked  for  sale  or 
sold.  The  evidence  showed  that  the  felling  and 
ripping  of  the  trees  bought  by  Mr.  Heath  took  pince 
during  the  ripping  season  of  1867,  which  extended 
over  the  month  of  May,  and  that  during  that  time 
the  eight  trees  in  question  were  felled,  stripped  of 
bark,  and  had  their  tops  cut  off. 

There  was  evidence  to  connect  the  prisoner  with 
the  felling  of  these  trees,  but  there  was  no  evidence 
to  show  the  precise  day  or  days  on  which  these 
trees  or  any  of  them  were  felled,  or  on  how  many 
days  the  prisoner  and  his  assistants  were  engaged  in 
the  work,  but  it  was  proved  that  the  work  was 
commenced  and  steadily  prosecuted  without  inter- 
mission, until  the  whole  number  of  trees  which  the 
prisoner  had  been  employed  to  throw  were  thrown, 
and  it  was  then  found  that  the  eight  trees  in  ques- 
bad  also  been  felled,  and  were  lying  on  the  ground. 

The  bark  and  tops  of  these  eight  trees  had  been 
removed  and  sold  by  the  prisoner,  and  he  offered 
the  trees  themselves  for  sale  as  they  lay  on  the 
ground  after  the  bark  and  tops  had  been  removed 
from  them. 

The  injury  resulting  from  the  cutting  down  of 
these  trees  did  not  amount  in  the  case  of  any  one 
tree  to  5L  The  value  of  the  eight  trees  with  their 
tops  and  bark  amounted  altogether  to  24^  15«.  9(L 

The  evidence  on  the  point  of  value  and  situation 
of  the  trees,  was  as  follows:  one  tree  (worth  3/., 
tops  and  bark  1/.,  total  value  4/.),  stood  in  a  field 
called  "Wood  Close ;"  another  (worth  3/.,  tops  and 
bark  12.,  total  value  4/),  stood  in  a  hedge  between 
this  field  and  "Wood  Close  Meadow;"  one  tree 
(worth  2L  10«.,  bark  lOf.  6d.,  total  value  3/.  Os,  Bd.) 
stood  between  the  bottom  of  "  Yellow  Close  "  and  a 
field  called  "Chapplehayes  Six  Acres;**  another 
(worth  1/.  15s. ;  no  evidence  as  to  the  value  of  the 
bark  and  top  of  this  tree  was  given),  stood  two  fields 
off  "Chapplehayes  Six  Acres;"  one,  numbered 
seventy-one  (worth  3/.,  bark  and  top  1/.  Os.  dd,  total 
4L  Os.  9dl),  and  another,  numbered  seventy-two 
(worth  2L,  bark  and  top  lis.,  total  value  2L  14s.}, 
stood  in  the  same  hedge,  between  "Chapplehayes 
Six  Acres  "  and  "  Bucketshayes  Farm ;  *'  and  another 
(worth  It  I5«.,  bark  lOs.  6</.,  total  value  2/.  &s.  6c/.), 
stood  between  "Yellow  Close*'  above  mentioned, 
and  "  Chapplehayes  Lane  ;'*  the  eighth  tree  (worth 
2Ly  bark  and  top  1/.,  total  value  8/.),  stood  on  the 
edge  of  a  marl-pit  in  "Chapplehayes  Moor,*'  but, 
beyond  the  name  "Chapplehayes,*^  there  was  no 
evidence  of  the  contiguity  or  proximity  of  this  last 
mentioned  marl-pit,  to  any  of  the  before-mentioned 
■ituations  of  the  other  seven  trees. 


At  the  close  of  the  case  for  the  prosecution,  the 
prisoner's  counsel  objected  that  there  was  no  evidence 
to  go  to  the  jury,  that  the  prisoner  at  any  one  time 
cut  an^  trees,  hereby  doing  injury  to  an  amount 
exceeding  5L 

The  court  overruled  the  objection,  and  left  the 
case  to  the  jury,  directing  them  that  in  order  to 
convict  the  prisoner,  they  must  be  satisfied  that  he 
cut  down  at  one  time  or  so  continuously  as  to  form 
one  transaction,  such  a  number  of  the  trees  ns 
would  make  the  injury  done,  amount  to  a  sum 
exceeding  5/. 

The  jury  found  the  prisoner  guilty,  and  he  was 
sentenced  to  nine  months'  imprisonment  with  hard 
labour ;  but  at  the  request  of  the  prisoner's  couneel, 
the  court  reserved  the  point,  and  the  prisoner  was 
discharged  on  bail,  to  surrender  in  execution  when 
called  upon  by  the  clerk  of  the  peace  for  the  time 
being. 

The  question  for  the  court  is,  whether  there  was 
any  evidence  to  go  to  the  jury,  to  show  that  injury 
amounting  in  the  aggregate  to  a  sum  exceeding  5/., 
was  done,  by  feloniously  cutting  trees  so  continuously 
as  to  constitute  the  offence  charged  in  the  second 
count  of  the  indictment. 

If  the  court  should  be  of  opinion  tliat  there  was 
any  such  evidence  the  conviction  will  be  affirmed,  if 
not  the  conviction  will  be  quashed. 

J.  T.  B.  DucKwosTH,  Chairman. 

24  &  25  Vict.  c.  96,  s.  32  : 

Whosoever  shall  steal,  or  shall  cat,  break,  root  up,  or  otherwise 
destroy  or  damage  with  intent  to  steal  the  whole  or  any  part  of 
any  tree,  sapling,  or  shrub,  or  any  underwood  respectlTely  grow- 
ing in  any  par)^  pleasure-ground,  garden,  orchard,  or  ayecne, 
or  in  any  ground  adjoining  or  l^longing  to  any  dwelling- 
honse  shall  (in  case  the  ralne  of  the  article  or  articles  stoleo, 
or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  one 
pound)  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable  to  be  punished  as  in  the  case  of  simple  larceny;  and 
whosocTer  shall  steal  or  shall  cut,  break,  root  up,  or  otherwise 
destroy  or  damage  with  intent  to  steal  the  whole  or  any  part 
of  any  tree,  sapling,  or  shrub,  or  any  underwood  respectively 
growug  elsewhere  than  in  any  of  the  sitoations  in  this  seetioo 
before  mentioned,  shall  (In  case  the  Talue  of  the  article  or 
articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed 
the  sum  of  five  pounds)  be  gidlty  of  felony,  and  being  con- 
victed thereof  shall  be  UaUe  to  be  punished  as  in  the  ease  of 
simple  larceny. 

No  counsel  was  instructed  to  argue  for  the 
prisoner. 

Mortimer  for  the  prosecution. — ^The  conviction 
was  right  It  is  found  that  the  prisoner  cut  down 
at  one  time,  or  so  continuously  as  to  form  one 
transaction,  such  a  number  of  trees  as  would  make 
the  injury  done  exceed  5/1  There  was  evidence  to 
support  this  finding,  for  the  case  shows  that  two 
trees,  Nos.  71  and  72,  exceeding  in  value  5/.  stood  so 
near  together  in  the  same  hedgerow,  that  it  may 
reasonably  be  presumed  that  they  were  cut  down  at 
one  continuous  time.  Then  the  value  of  the  injury 
to  each  of  the  two  trees  may  be  added  so  aa  to 
make  up  the  statutable  limit  of  Bl 

Rex  V.  ffodaes  Hoc.  &  M.  841 ; 

Req.  V.  H^Aifemon,  6  Cox  0.  0.  870 ;  28  L.  J.  120, 

CocKBURir,  C.J. — ^At  first  I  had  a  doubt  as  to 
whether  there  was  any  evidence  that  the  trees  had 
been  cut  down  at  one  continuous  time,  but  that 
doubt  h«s  been  removed  by  a  more  careful  exami- 
nation of  the  facta  of  the  case.  There  was  evidence 
as  to  two  trees  which  might  have  been  cut  down 
in  one  continuous  transaction.  Then  the  question 
arises  whether  under  sect.  82  the  value  of  the  two 
trees  can  be  added  so  as  to  make  the  amount  of  5/. 
fixed  by  the  section  ?  Though  it  is  to  be  regretted 
that  there  is  some  ambiguity  in  the  language  of  the 
section,  upon  the  whole  I  have  come  to  the  con* 
elusion  that  the  value  of  the  two  trees  may  be  added 
to  make  up  the  amount  of  5L    The  first  purt  of  the 
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enactment  speaks  of  **  the  whole  or  any  part  of  any 
tree'*  in  the  singular,  but  the  after  part  says,  "  in 
case  the  value  of  the  article  or  articles'*  (plural) 
"or  the  amount  of  injury  done,"  shall  exceed  the 
sum  of  6/.  '*The  amount  of  injury  done"  must  be 
read  with  reference  to  **  article  or  articles."  The 
words  "article or  articles*'  also  refer  to  "any  under- 
wood" in  the  previous  part  of  the  section.  And  it 
wotdd  be  unreasonable  to  suppose  Uiat  the  Legis- 
lature intended  to  protect  "  underwood,"  and  not  to 
protect  growing  timber.  Therefore  I  think  that  we 
must  construe  the  enactment  to  mean  where  the 
injury  to  any  one  or  more  trees  shall  exceed  the 
value  of  6L    All  my  learned  brothers  are  of  the 


[C.  Ca8.  R. 


same  opmion. 


Conviction  affit-meJ, 


Beo.  17.  Pbtbb  Kebna. 

Embezzlement — Cheque — Indictment^-2^  J' 26  VicL 

c  96,  M.  67,  68. 

An  indictment  for  emhezzUng  money  under  sects,  67  and 
68  o/*  24  j'  25  VicU  c.  96  is  not  proved  by  tJwwing 
merely  that  the  prisoner  embezzled  a  dieque,  without 
evidence  that  he  nas  converted  the  cheque  into  money. 

Case  reserved  for  the  opinion  of  this  court. 
Peter  Keena  was  tried  before  me  and  others  at 
the  Michaelmas  adjourned  Quarter  Sessions  held  at 
Bradford  for  the  West  Biding  of  the  county  of  York 
on  the  ith  Dec.  1867,  charged  in  the  first  count  of 
the  indictment  with  embezzling  on  the  18th  Sept., 
at  the  parish  of  Dewsbury,  certain  money  to  the 
amount  of  iL  14«.,  the  property  of  Andrew  Hirst, 
his  master. 

The  second  count  charged  him  with  embezzling 
on  the  I6th  Oct.,  at  the  parish  aforesaid,  certain 
other  money,  to  wit,  to  the  amount  of  16^  lis.,  the 
property  of  the  said  Andrew  Hirst,  his  said  master. 
No  proof  was  given  of  the  payment  of  4/.  14s.  to 
the  prisoner  in  the  first  count  mention^,  and  that 
count  was  abandoned ;  but  proof  was  given  of  pay- 
ment to  the  prisoner  of  1 6^  14s.  in  the  second  count 
mentioned  by  a  cheque  for  that  amount ;  but  no 
evidence  was  given  that  the  cheque  had  ever  been 
presented  or  cashed. 

It  was  proved  that  in  August  last  the  prisoner 
sold  goods  on  behalf  of  the  prosecutor  for  163l  14s.  to 
James  Fenton,  and  that  it  was  prison^s  duty  to 
pay  over  all  moneys  he  received  to  his  master  on 
the  same  day. 

James  Fenton  proved  that  prisoner  came  to  him 
on  the  16th  Oct.  for  payment  of  the  above  1621 14s., 
and  that  he  (Fenton)  paid  prisoner  the  16/.  14s.  by 
cheque,  whereupon  prisoner  gave  a  receipt  in  these 
words,  "  Settled  16th  Oct.  1867.  Peter  Eeena«" 
Beceipt  was  produced  and  not  disputed. 
Fenton  had  not  received  any  notice  of  dishonour 
of  the  cheque. 

A.  Miller,  superintendent  of  police,  proved  appre- 
hending prisoner  on  the  29th  Oct.,  at  Liverpool,  on 
hoard  a  vessel  bound  for  America ;  and  prisoner, 
upon  being  charged  with  embezzling  money,  i»ro- 
perty  of  his  master,  said,  "  It  is  all  right,  I  intended 
to  send  him  the  money  when  I  got  to  America." 

The  prisoner's  counsel  contended  that  there  was 
no  evidence  to  support  the  indictment ;  that  payment 
by  cheque  was  not  a  payment  in  monev  as  stated  in 
the  indictment ;  that  the  cheque  might  have  been 
lost  and  never  presented,  or  it  might  have  been  that 
James  Fenton  had  no  balance  at  tiie  bank. 

I  held  that  the  cheque  was  money,  and  directed 
the  jury  to  take  tiie  law  from  me ;  that  receipt  of 
tiie  cheque  was  receipt  of  the  money. 

The  jury  convicted  the  prisoner,  and  he  was 
sentenced  to  be  imprisoned  in  the  House  of  Correc- 
tion at  Wakefield  for  six  calendar  months,  subject 


to  a  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal  on  the  above  point. 

William  Pollasd,  Chairman. 

No  counsel  appeared  to  argue  the  case  on  either 
side ;  but  Campbefl  Foster,  who  was  counsel  for  the 
prisoner  at  the  sessions,  informed  the  court  that  the 
prisoner's  statement  to  the  policeman  that  "It  is 
all  right,  I  intended  to  send  lum  the  money  when  I 
got  to  America,"  had  reference  to  the  charge  in  the 
first  count,  which  was  abandoned. 

CocKBDRN,  C.  J. — ^The  prisoner  might  have  been 
indicted  for  embezzling  the  cheque,  and  then  it 
would  have  been  sufficient  to  prove  that  he  had 
received  the  cheque  and  feloniously  appropriated  it 
to  his  own  use ;  but  here  he  is  indicted  for  embezzling 
money,  and  it  was  not  sufficient  to  show  that  he  had 
received  a  cheque ;  it  ought  further  to  have  been 
proved  that  he  converted  that  cheque  into  money. 
It  may  be  open  to  a  reasonable  doubt  whether  the 

grisoner  did  not  go  o£f  with  the  cheque  without 
aving  an  opportunity  of  cashing  it,  or  applying  it 
to  his  own  use.  The  only  evidence  was  that  the 
prisoner  had  received  the  cheque  and  gone  off  with 
it,  which  is  not  a  sufficient  proof  of  a  charge  of 
embezzling  money. 

Keating,  J.— The  direction  of  the  chairman,  that 
the  cheque  was  money,  and  that  the  jury  were  to 
take  that  as  the  law,  is  wrong. 

PiQOTT,  B. — I  entertain  some  doubt  upon  this  caie^ 

Sheb,  J.^There  was  a  misdescription  in  the 
indictment  in  calling  this  cheque  money. 

M.  Smith,  J. — ^Proof  that  the  prisoner  embezzled 
a  cheque  does  not  satisfy  the  allegation  in  the 
indictment  that  the  prisoner  embezzled  money.  If 
it  had  been  proved  that  the  prisoner  received  any 
money  on  account  of  the  cheque  it  would  have  been 
different. 

Conviction  quathod. 


Saturday,  Jan.  25, 1868. 

(Before  Cockburn,  C.  J.,  Ebatuto,  J.,  Piaarr,  B^ 
Shbe  and  M.  Smith,  JJ.) 

Beg.  v.  Qbobgb  Bullock. 

Wounding-'AnimafS'-2i  j*  25  VicL  c.  97,  s.  iO— 

Construction* 

Under  the  24  fr  2o  Vict.  c.  97,  s.  40,  wMch  mikes  it  an 
offence  to  ib'i/,  maim,  or  wound  an  animaf,  it  is  not 
necessary  that  the  wounding  should  be  done  with  on 
instrument;  if  done  with  manual  power  it  is  sufficient% 

Case  reserved  for  the  consideration  of  this  court. 

At  the  general  quarter  sessions  of  the  peace  for 
the  county  of  Gloucester,  holden  on  tha  1st  Jan. 
1868,  George  Bullock  was  tried  before  me  on  an 
indictment  which  charged  him  with  maliciously  and 
feloniously  wounding  a  gelding,  the  property  of 
James  Bicketts. 

The  prisoner  pleaded  not  guilty. 

On  the  trial  it  was  proved  that  the  pr'.soner,  who 
was  sent  by  his  master  witli  a  cart  and  horse  to 
fetch  stone  from  a  distant  field  on  th3  20th  Dec 
last,  at  half -past  one  p.m.,  returned  about  four  p.m., 
bringing  back  the  horse  with  his  tongue  protrudinr 
seven  or  eight  inches,  and  unable  to  draw  it  bacc 
into  his  mouth. 

The  veterinary  surgeon  who  examined  the  horse 
the  following  day,  proved  that  he  found  the  roots 
and  lower  part  of  the  tongue  much  lacerated,  and 
the  mouth  torn  and  clogged  with  clotted  blood— » 
the  injury,  he  considered,  might  have  been  done  by 
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a  violent  pull  of  the  tongue  on  one  side.  He  was 
obliged  to  amputate  five  inches  of  the  tongue ;  and 
the  horse  is  likely  to  recover. 

The  prisoner's  statement  was  that  the  horse  bit  at 
him  and  he  did  it  in  a  passion. 

There  was  no  evidence  to  show  that  anj  instru- 
ment beyond  the  hands  had  been  need. 

The  prisoner's  counsel  contended  that  no  instru- 
ment having  been  proved  to  be  used  in  inflicting 
the  injury,  the  prisoner  could  not  be  convicted  under 
the  24  &  25  Vict.  c.  97,  s.  40. 

For  the  prosecution  it  was  maintained  that  under 
the  statute  it  was  not  necessary  to  show  that  the 
injury  had  been  caused  by  any  instrument  other 
than  the  hand  or  hands  of  the  prisoner. 

The  prisoner's  counsel,  on  the  point  being 
reserved,  declined  to  address  the  jury,  and  a  v^ict 
oi  guilty  was  found  by  them. 

I  respited  the  judgment  and  liberated  the  prisoner 
on  recognisance,  in  order  that  the  opinion  of  the 
justices  of  either  bench,  and  the  barons  ol  the 
Exchequer,  might  be  taken  on  the  question : 

Whether  the  prisoner  was  properly  convicted  of 
the  wounding  there  being  no  evidence  to  ehow  that 
used  any  instrument  other  than  his  hand  or  hands  ? 

The  24  &  25  Vict,  c  97  (MaHcious  Injuries  to 
Property  Act),  s.  40  enacts 

Whosoever  Bball  nol«wfaIly  and  mftlioIoQBly  kilL  mafaa,  or 
wound  any  cattle  shall  be  guilty  of  felony,  and  being  oon- 
-viQted  Uwrwrf  ahall  bo  liable,  at  tbe  diaoratioii  of  tbe  court,  to 
be  kept  in  penaQ  servitude  for  any  term  not  exceeding  four- 
teen years,  and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years  with  or  without  hard 
labour,  and  wit^  or  without  solitary  oonflnemeni. 

No  counsel  was  instructed  to  aigue  for  tbe 
prisoner. 

Sawyer  for  the  prosecution :  The  convictioa  was 
right.  The  only  count  in  the  indictment  was  for 
wounding.  A  count  for  maiming  was  bmitted  as 
the  injujy  was  not  considered  permanent.  The 
words  of  the  statute  do  not  require  that  the  wound 
should  be  inflicted  by  any  instrument,  nor  is  there 
any  authority  to  that  effect.  In  Reg  v.  JeanSf  1  Car. 
&  K.  53Q,  the  decision  was  that  in  the  case  of 
'*  maiming"  under  the  corresponding  section  of  the 
repealed  statute  it  must  be  a  permanent  injury.  In 
Rex  V.  Owens,  1  Moa  C.  C.  206,  where  the  prisoner 
poured  a  quantity  of  nitrons  acid  into  the  ear 
of  a  mare,  sopie  of  which  getting  into  the  eye  pro- 
duced immediate  blindness ;  ^it  was  held  to  con- 
stitute a  nuiiming  within  the  statute.  And  in 
Bex  V.  HugA^,  2  C.  &  P.  420,  where  the  prisoner 
was  indicted  fbr  feloniously  wounding  a  sheep,  and 
it  appeared  that  he  had  set  a  dog  at  the  sheep,  and 
that  the  dsg  bgr  biting  had  inflicted  several  severe 
wounds,  Parke,  J.,  held  that  this  was  pot  a  wounding 
within  the  statute.  In  Rex  v.  Harris,  7  Car.  &  P. 
446,  where  the  priioaei'  was  indicted  under  9  Geo.  4, 
c.  31,  8. 12  (a)  for  wounding  a  feipale  by  biting  off 
the  end  of  net  nose,  Patteson,  J.,  told  tlxe  jury  that 
in  Rex  v.  Slieven&g  which  had  occurred  a  short  time 
ago,  tbe  prisoner  had  been  indicted  under  the  same 
section  of  the  sane  statute  for  biting  off  the  joint 
of  a  policcmau's  finger,  and  the  case  having  been 
reserved  for  the  opinion  of  the  fifteen  judges,  they 
had  determined  that  the  offence  of  biting  off  the 
joint  of  a  finger  did  not  come  within  the  words 
"  stabbing,  cutting,  or  wounding;"  and  the  decision 
proceeded  on  the  ground  that  it  was  evidently  the 
intention  of  the  Legislature,  according  to  the  words 
of  the  statute,  that  the  wounding  should  Us  inflicte4 
with  some  instrument,  and  not  by  tbe  hands  or 
teeth,  and  therefore,  in  the  present  case  they  must 
acquit  the  prisoner,  who^  however,  would  not  escape 

(aj  The  first  part  of  the  section  speaks  of  shooting  at  and 
drawing  a  trigger  upon  a  person,  and  attempting  to  discharge 
lodiled  arms  at  a  person,  and  then  proceeds  to  say,  "  or  shall 
unia  wf  oifgr  and  maUoiously  stab,  cat,  or  wound  any  pardon,  &a» 


punishment  if  she  was  guilty,  as  she  would  be  in- 
dicted for  an  aggravated  assault."  The  case  of  Bex 
V.  Jennings,  2  luew.  C.  C.  189,  was  then  cited. 

CoGKBURN,  C.  J.  —  The  decision  in  Mex  t. 
Stevens  has  been  satisfactorily  accounted  for.  la 
the  Stat.  9  Geo.  4  the  word  "  wound ''  was  held  to 
have  a  specific  meaning  on  account  of  the  word* 
with  which  it  was  in  conjunction.  In  the  present 
cose  there  is  no  such  difficulty.  The  24  &  25  Vick 
c.  97,  8.  47,  makes  it  an  offence  to  kill,  maim,  or 
wound  any  cattle.  The  word  **  wound  "  is  diatin- 
guishable  from  maim,  which  implies  a  permanent 
injury,  whereas  a  wound  is  any  mutilation  or  laoerar 
tion  which  breaks  the  continuity  of  the  outer  skin. 
The  injury  may  be  as  great  when  produced  by 
manual  power  as  by  an  instrument,  though  in  the 
former  case  it  is  not  evidence  of  so  much  malice, 
but  wounding  in  both  cases  is  equally  within  the 
statute.  In  altering  the  language  in  the  24  &  25 
Viot.  the  Legislature  may  have  intended  to  get  rid 
of  the  difficulty  occasioned  by  the  language  in  the 
previous  statute. 

Conviction  qfftrmetL 


COURT    OF    aUKEJN'S    BENCH 

(IKBLAND). 

Thursday,  Jan.  30,  1868. 
Rbg.  v.  Pioott. 

i^'ocftce — Certiorari  to  remove  trial — Seditious  UheL 

Circumstances  under  which  the  court  refused  to  remove 
the  trial  ojf  an  infonnation  for  a  seditious  libel  Jrmm 
the  Commission  Court  into  this  Court, 

This  was  an  application  for  a  certiorari  to  reinoTO 
from  the  Commission  Court  into  this  court  for  trial 
an  indictment  for  seditious  libel. 

Qeorob,  J. — ^It  was  said,  in  the  first  place,  tbat 
questions  of  e^reat  magnitude  and  difficulty  woold- 
arise  in  the  case.  With  regard  to  the  alleged  mag^ 
nitude  and  difficulty  of  the  questions,  he  conld  not 
forget  that  in  the  Commission  Court  two  judgee  of 
the  Superior  Courts  would  preside  who  were  fnlly 
competent  to  decide  any  question  that  arose,  and 
give  every  necessary  instruction  to  the  juiy.  WHii 
reference  to  the  novelty  of  the  questions — whether 
it  would  be  attempted  to  argue  that  the  publication 
in  this  country  of  seditious  articles  penned  and 
published  in  another  was  not  an  offence,  was  not 
important  fbr  them  to  consider.  Mr.  Pigott  gave 
various  reasons  for  thinking  a  special  jury  ought  to 
be  selected  to  try  his  case.  He  was  not  unnaturally 
under  Uie  belief  at  the  time  the  rule  nisi  was  sought 
that  the  jury  ^in  the  Commission  Court  would  be 
selected  from  the  city  panel.  No  doubt  there  was 
a  strong  reason  urged  against  this  course — ^namely, 
that  rspeated  objections  were  taken  In  the  Commis- 
sion Court  to  some  of  the  most  respectable  mer* 
chants,  traders,  and  individuals  who,  having  their 
places  of  business  in  the  dty,  slept  in  the  suburbs. 
But  this  ground  was  got  rid  of  by  the  fact  that  the 
Attomey-Qeneral  had  stated  that  the  jury  would  be 
a  county  jury.  He  held  that  the  judges  of  the 
Supreme  Courts  sad  tbe  jary  of  the  county  Dubhn 
were  quite  competent  to  deal  with  the  case,  and  that 
thevefove  the  rule  niei  for  the  certiorari  should  bo 
disehargad. 

FiTSOEBALD,  J.— Having  ezperienoe  of  two  special 
conunissions  it  was  his  duty  to  bear  testiniDiiy 
to  the  intelligent  and  creditable  manner  in  whick 
the  juries  both  of  the  county  and  the  city  had 
discharged  their  duties  in  the  commission  courts 
under  Tezy  trying  circumstances,  and  with  qmestiooB 
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of  much  nicetj  and  difficalty  to  decide.    He  could  \ 
not  recall  a  single  instance  in  which  they  had  g^iren 
a  Ycrdict  that  could  fairly  be  objected  to.    So  much 
for  any  cas^  of  supposed  partiality  or  incompetence 
on  the  part  of  the  jurors.    He  concurred  also  in 
the  opinion  that  the  ground  of  the  application  for  a 
certiorari  had  failed  as  regarded  the  supposition  that 
novel  and  difficult  questions  would  arise.    If  soch 
questions  arose,  the  judges  had  the  power  to  reserve 
them  for  the  Court  of  Criminal  Appeal.    That,  no 
doubt,  would  not  be  as  satisfactory  as  a  trial  in  this 
court — ^first,  because  this  reservatioQ  would  not  be 
a  matter  of  right,  but  of  discretion  with  the  judges ; 
and,  next,  because  it  limited  the  appeal  to  the  Court 
of  Criminal  Appeal  here,  without  any  resort  to  the 
H.  of  L.    However,  the  arguments  of  counsel  had 
failed  to  satisfy  him  that  questions  of  such  magni- 
tude would  ariee  as  on  that  ground  alone  to  justify 
the  granting  of  a  certiorari.  There  remained  another 
ground,  that,independent  of  the  question^  of  law,other 
questions  of  great  complexity  and  difficulty  were 
likely  to  arise,  and  that  the  case  was  one  that  ought 
to  be  heard  by  a  jury  of  the  highest  intelligence. 
There  was  no  doubt  that  the  question,  *'  What  is  a 
seditious  libel  ?"  was  one  for  the  jury  alone.    They 
would  have  to  decide,  first,  whether  the  deft,  pob- 
Uebed  it ;  and  next*  was  it  a  aeditioua  libel?  In  fact, 
there  was  no  question  for  the  judge,  either  of  law 
or  faet»  and  he  would  act  on  the  trial  rather  as  a 
legal  assessor,  giving  his  best  assistance  to  the  jury 
if  it  were  required.    The  indictment  might  be  laid 
in  various  ways.    It  might  be  allied  that  the  ten 
publications  were  int^ided  to  disturb  the  public 
peaoe,  to  excite  to  insurrectii^n,  or  to  bring  the 
administration  of  the  law  into  cootewpt.    The  jury 
would  have  to  determine  the  questions  of  law  and 
fact,  and  he  thought  the  def t.'s  counsel  were  quite 
right  in  saying  t^at  such  questions  ought  to  be 
4etefiiuned  by  a  jujy  of  more  than  ocdinary  intelli- 
^enoe.    It  appeared  to  him  to  be  no  ordinary  case, 
but  one  involving  questtous  of  paramount  impor- 
tance to  the  public  generally  and  to  the  public 
peace.    He  was  sure  Uiat  an  ordinary  jury  of  ti\e 
county  of  Dublin  would  be  perfectly  impartial,  but 
a  jury  should  be  selected  of  men  of  moze  than  ordi- 
nary intelligence,  and  not  to  be  inflnenoed  by  preju- 
4ieo  or  misled  by  exietteraent.    He  thougibt  the 
judicial  discretion  of  the  court  would  be  wisely 
exercised  by  granting  the  certiorari.     The  def  t.'8  \ 
counsel  had  pressed  an  egression  attribttted  to  the 
magistrate  with  respect  to  one  of  these  publica- 
tions. "^  It  was  not  for  him  to  quarrel  with  anything  ; 
tliat  fell  fl^ra   the   magHtrate.    The   magistrate ' 
noight,  if  h&  thought  fit,  express  his  opinion  on  the  I 
9rti^e  headed  *  The  Holocaust.'    All  be  said  was, ' 
that  upon  this  publication  the  police  magistrate 
entertained  one  opinion  and  he  eiYtoftained  another 
'and  entirely  difi^^nt  one.    He  did  not  say  he  was 
right  and  that  the  magistrate  was  wrong,  but  tiie 
circumstance  showed  that  in  reference  to  even  one 
xk.  these  publications  two  persons  legally  educated, 
and  aCQuatomed    to   deal   with    thesp   questions, 
differed  diametrically.     He  was  far  from  laying 
down   the   principle  that  all   press    prosecutions 
fhould  be  tried  in  the  Queen's  Bench,  but  he  thought 
this  was  a  special  case. 

tyBfOBVf  J.  agreed  with  Fitzgerald,  J.,  but  he 
did  not  think  that  titere  was  sufficient  ground  to 
grant  the  certiorari  by  reason  of  the  difficulties  on 
questions  of  law  that  were  likely  to  arise,  or  that 
there  were  sufficient  grounds  for  it  fronpi  the  circum- 
stances that  had  been  stated  with  reference  to  the 
objections  to  jurors.  But  on  the  ground  that  the 
deft,  thought  it  advisable  that  the  case  should  be 
tried  by  special  jury,  he  came  to  the  same  conclu- 
sion as  Fitzgerald,  J.,  that  the  certiorari  should  be 
granted* 


MoHAHAif,  C.  J.  said,  that  as  to  the  grounds 
relied  upon  as  strong  grounds  in  support  of  the 
application — as  to  the  defendant  believing  a  fair 
and  impartial  trial  could  not  be  had  from  the  fact 
of  the  jury  having  already  tried  and  convicted  so 
many  persons  of  treason-felony — ^it  appeared  from 
the  construction  of  the  affidavit  t-hat  these  objec- 
tions were  pointed  at  the  city  jury.  In  his  opinion, 
however,  the  affidavit  was  made  to  refer  to  any 
trial  by  any  jury  in  Green-street,  without  assigning 
more  substantial  reasons  than  mere  belief.  As  to 
the  rights  of  the  press,  they  were  purely  legal, 
and  vrith  reference  to  the  article  called  the  ''  Holo- 
caust," he  thought  it  was  the  right  and  privilege  of 
the  press  to  criticise  the  policy  of  any  trial  after 
the  trial  had  been  concluded.  But  it  was  not  th^ 
right  of  the  press  to  do  so  in  such  a  manner  a? 
to  bring  the  administration  of  justice  into  contempt. 
As  to  the  constitution  of  the  court,  he  believed  ihat 
they  could  not  get  men  of  more  intelligence  an4 
capacity  to  try  the  case  than  the  learned  judges  who 
were  to  preside,  and  he  would  not  listen  to  the  appli* 
cation  on  that  ground.  As  to  the  question  of  'special 
juries,  he  had  shown  that  it  was  &e  prerogative  of 
the  Crown,  not  for  the  purpose  of  oppression,  but 
for  the  purpose  of  administering  justice,  to  try  the 
indictment  where  they  liked,  and  upon  these 
grounds  he  cpnsidered  no  rule  should  be  made  on 
the  tuotion. 

Application  refused. 
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SURREY    QUARTER    SESSIONS. 

Jan.  i,  1868. 

(Before  Mr.  T.Telsok  and  a  Bench  of  Magistratee.) 

Wood  r.  Cook. 

Saie  of  bread-'Q  if  7  Will,  4,  c.  37. 

Cottage  loaves,  composed  of  the  same  materials  as  other 

bread,  but  differing  only  in  the  form  in  which  theu 

are  baked,  are  not  ^^  fancy  "  bread,  and  must  be  sold 

byweiffhtf  in  pursuance  of  the  provisions  of  G  ^  7 

miL  4,  c.  37. 

This  was  an  appeal  against  the  conviction  of  the 
app.,  a  baker,  for  selling,  on  the  2&th  Aug.,  a  loaf  of 
bread  not  being  bread  usually  sold  under  the  de- 
nomination of  fancy  or  French  bread  or  rolls,  con- 
trary to  the  provisions  of  sect.  4  of  stat.  6  &  f 
WUl.  4,  c.  37,  s.  4. 

Demnanj  Q.  C.  and  Oppenheim  for  the  app. 
Thompson  and  Thesiger  for  the  resp. 

The  Inapeetor  of  Weights  and  Measures  pcov^d 
that  on  the  day  in  question  he  went  into  the  app.'a 
shop  and  asked  merely  for  a  quurteru  loaf,  and  a 
cottage  loi^  was  sold  to  hiiu  at  the  current  price  of 
a  quartern  loaf.  This  loaf,  it  was  admitted,  did  not 
weigh  41b.  It  was  also  proved  that  about  sixty  or 
seventy  loaves  were  purchased  in  a  similar  way  at 
different  ahops  in  the  same  locality!  about  the  eamo 
period,  and  tiiat  of  those  only  ten  were  of  tl^^ 
ordinary  honaehold  shape. 

On  the  part  of  the  resp.  it  was  contended  that 
the  case  was  clearly  within  the  Aot,  and  the  loaf 
ought  to  have  been  sold  by  weight,  and  that  the 
bread  was  not  ^^i^vkf^  bread  "  wit£un  the  meaning  qf 
the  exception. 

On  the  part  of  the  app.,  a  number  of  bakers 
(town  and  country)  were  called  to  prove  that 
cottage  bread,  although  made  from  the  same  batch 
of  dough,  and,  in  fact,  all  bread  not  of  the  houaor 
hold  shape  was  called  and  sold  by  the  trade  aa 
fancy  bread. 

It  appeared  that  the  practice  oC  making  oottag^ 
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bread  originated  in  1819  or  1820,  after  the  pasaing 
of  two  statutes^  the  one  in  1815  and  the  other  in 
1819,  regulating  the  sale  of  bread  in  the  metropolis, 
and  cottage  bread  was  then  known  as  fancy  bread. 
From  that  time  down  to  the  present  the  practice  had 
spread  rapidly,  imtil  now,  as  one  of  the  witnesses 
admitted  on  cross-examination,  out  of  seyen  sacks 
of  flour  that  he  consumed  per  week,  one-half  was 
made  up  into  household-shaped  loayes,  and  the 
other  into  cottage  loayes.  That  witness  admitted 
that  his  cottage  loaf,  commonly  understood  as  the 
half-quartern,  only  weighed  one  pound  and  three 
quarters.  It  was  attempted  to  be  established  that 
the  loas  in  weight  on  cottage  bread  was  only  an 
equiyalent  compensation  to  the  baker  for  the  extra 
labour  and  time  required  in  making  it,  and  for  the 
extra  space  required  in  the  oren  to  bake  it 

For  the  app.  it  was  contended  that  if  this  was 
fancy  bread  at  the  time  of  the  passing  of  the 
statute  6  &  7  Will.  4,  the  case  was  within  the  ex- 
ception in  the  4th  section,  and  cottage  bread  need 
not  beF  sold  by  weight.  It  was  conceded  that  the 
sale  of  cottage  bread  was  now  much  more  common 
than  it  was  when  the  Act  passed. 

In  reply  it  was  urged  that  bakers  could  not  eyade 
the  obligation  of  the  Act  to  sell  bread  by  weight  by 
merely  calling  the  cottage-shaped  loaf  fancy  bread, 
and  that  the  Act  intentionally  omitted  to  enact  that 
a  loaf  of  bread  should  be  of  any  particular  shape,  in 
order  to  preyent  bakers  from  eyading  its  provisions 
by  alterations  in  such  shape. 

The  magistrates  haying  retired  to  consider  their 
decision, 

The  Chairman,  on  their  return  into  court,  said 
that  the  bench  was  unanimously  of  opinion  that  the 
app.  did  sell  a  loaf  of  bread  otherwise  than  by 
weight,  the  same  not  being  "  fancy  bread "  within 
the  meaning  of  the  Act. 

A  case  for  the  opnion  of  the  Q.  B.  was  granted. 

Conviction  affirmed. 

CAMBRIDQE  BOROUGH  SESSIONS. 

Thursdajfy  Jan  2,  1868. 

(Before  J.  R.  Bulwbb,  Esq.,  Q.  C,  Recorder.) 

Reo.  i;.  Hathow. 

H,  hetna  entrusted  &v  TF.  wilh  half  a  sovereign  to  get 
Bome  beer,  decampea: 

Held,  that  it  tooB  not  htrceny,  and  Reg.  v.  Thomas, 
9  C.  i'  P.  relied  upon. 

The  prisoner  was  indicted  for  stealing  one  half- 
sorereign,  of  the  moneys  of  Charles  Darlow  Wootton, 
on  the  22nd  Noy.  1867. 

Nax/hr  (instructed  by  Ellison,  Cambridge)  ap- 
peared for  the  prosecution. 

The  prisoner  was  undefended. 

From  the  eyidenoe  of  the  prosecutor  it  appeared 
that  on  the  day  named  in  the  indictment  he  was  at 
a  fire  near  Cambridge ;  the  prisoner  was  also  there. 
The  men  extinguishing  the  fire  wanted  some  beer, 
and  the  prosecutor  gaye  the  prisoner  half  a  soyereign 
to  fetch  two  gallons  from  a  public-house  he  named. 
Hie  prisoner  neyer  went  to  the  public-house,  and 
neyer  returned  with  either  the  beer  or  the  money. 

The  learned  Rbcobdeb  said  that  it  was  a  case  for 
the  County  Court ;  and  although  the  prisoner  was 
guilty  of  fraud,  the  evidence  was  not  sufficient  to 
sustiun  the  charge  of  felony,  and  there  was,  in  his 
opinion,  no  eyidence  to  go  to  the  jury,  that  the 
prisoner  at  the  time  of  taking  the  money  had  a 
felonious  intent.    He  considered  the  case  ol  JReg,  y. 


Thomas,  9  C.  &  P.,  quite  conclusiye  as  to  the  present 
case. 

Na»fhr  submitted  it  was  a  case  of  master  and  ser- 
yant,  or  at  least  there  was  some  eyidenoe  to  go  to* 
the  jury. 

The  Recobdbb  directed  an  acquittaL 

Verdictj  not  guilty, 

EDGEWARE  SESSIONS. 

(Before  E.  W.  Cox,  Esq.,  Chairman,  and  Beach  of 

Magistrates.) 

OVEY  V.  BuBOB. 

Jurnpihe  toU-^Passing  100  yards  upon  the  road 

B,*»  carts  going  Jrom  his  house  to  C.  passed  the  turnpike- 
gate,  and  traversed  the  turnpike-road  for  a  distance 
of  73  yards,  then  entered  upon  a  highway,  discharged" 
their  loads,  and  returned  oy  the  same  roads,  malang 
the  extent  of  turnpike  passed  in  going  and  returning 
liQ  yards: 

Held,  that  they  were  liable  to  toll 

The  information  charged  the  deft,  with  refasing- 
to  pay  the  toll  on  passing  a  turnpike-gate. 

The  deft  liyed  in  a  house  situated  yery  near  to 
this  turnpike-gate.  To  go  to  Willesden  it  was 
necessary  for  his  carts  to  pass  the  gate,  and  to  paaa 
upon  the  turnpike-road  for  a  distance  of  73  yards, 
and  there  they  entered  a  highway,  not  turnpike^ 
and  did  not  again  go  upon  the  turnpike-road  until 
their  return,  when  they  entered  the  turnpike-road^ 
and  trayersed  the  same  78  yards  to  the  deft.'fr 
house. 

It  was  contended  that  the  100  yards  which  might 
be  trayersed  without  liability  to  toll  must  be  mea* 
sured  on  each  occasion  of  passing  once  the  turnpike- 
road,  and  that  the  distance  traversed  in  going  and 
returning  could  not  be  added  together  for  the  pur- 
pose of  computing  the  distance. 

After  an  argument  the  Chaibman  said  it  was  aa 
important  question,  and  he  would  consider  it,  and 
haying  consulted  the  Bench,  would  giye  judgment 
at  the  next  court. 

The  Chaibman  said : — ^The  question  in  this  case 
is,  whether  the  exemption  from  toll  allowed  by 
the  statute  if  the  horse  and  cart  shall  not  pass  more 
than   100  yards  upon  the  turnpike-road  is  to  be 
measured  only  by  the  distance  trayersed  in  the  first 
journey,  or  if  the  return  journey  is  to  be  counted 
also.    The  facts  of  this  case  are,  that  the  deft.'e 
house  is  on  one  side  of  the  turnpike-gate^  within  100 
yards  from  it:  that  his  carts  going  to  WiUesdea 
pass  the  turnpike-gate  to  a  highway  on  the  other  side 
of  the  gate,  for  a  measured  distance  of  seyenty-three 
yards  only,  and  thence  they  proceed  without  again 
going  upon  the  turnpike-road.    On  returning  from 
Willesden,  the  cart  again  emerges  from  the  highway 
into  the  turnpike-road  at  the  same  point,  and  again 
passes   the   gate,  haying   thus    trayersed    in   the 
double   journey  146  vards  of  the  turnpike-road. 
It  was  contended  by  the  deft,  that  these  were  two 
distinct  journeys,  and  that  as  on  neither  of  them 
did  the  cart  trayerse  100  yards  of  the  turnpike  road, 
it  was  exempt  from  toll  upon  each  journey.    It  was 
contended  by  the  toll-collector  that  the  cart  going 
to  its  destination  and  returning  constituted  one 
journey,  and  that  as  more  than  100  yards  of  the 
road  were  traversed  in  fact,  there  was  ne  title  to 
exemption.    We  are  of  opinion  that  the  toll  was 
rightly  demanded.    It  was  decided  by  the  Court  cl 
Q.  B.  in  Horwood  y.  Powell,  4  L.  T.  Rep.  N.  S.  472,  not 
to  be  necessary  that  the  100  yards  should  haye  been 
actually  traymed  at  the  time  of  passing  the  gate^ 
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but  that  the  toll  was  payable  if  at  the  time  of  i  for  the  purposes  of  the  Act,  to  authorise  the  com*- 
passing  the  gate  there  was  an  intention  to  trarerse    missioners  for  issuing  Exchequer  Bills  for  public^ 


so  much  more  of  the  road  as  would  make  up  100 
yards ;  and  in  Beg,  y .  Gerard^  and  Eonoood  v.  Powellf 
4  L.  T.  Bep.  N.  B.  372,  Q.  B.,  the  Court  of  Q.  B. 
decided  that  this  would  araly  to  100  yards  of  any 
part  of  the  road  on  which  tne  tollgate  was  situate ; 
but  that  a  different  road  eren  in  the  same  trust 
cannot  be  counted.  If  the  toll  is  demanded  from 
the  deft,  on  first  passing  the  gate  on  his  way  to 
Willesden,  although  he  has  then  traversed  less  than 
100  yards,  he  is  liable,  because  he  dien  intends  to 
tsayerse  more  than  100  yards  of  that  road. 

Cknwicitd:  penahy  5«.  and  costs, 
OOXmT  OF   aXTEEN'S  BENCH. 

B«portad  by  T.  W.  Sauxdbbs.  and  J.  Shobtt,  Esqn.. 
Barristen-ftt-Law. 

Satunk^,  Jem,  18, 1868. 

Beo.  v.  M^Caxh  and  anothsb. 

I^aor-raU^RaUabUity — Ooamation  hy  the  Crown — 
Corporation  as  servants  qftne  Crown— 'Commissioners 
of  Woods  and  Forests^Chelsea  brieve. 

JE^  9  j*  10  Vict,  c  89  (supplemented  by  14  fr  15  Vict. 
c  42,  and  21  j*  22  Vict,  c  66),  the  Commissioners  of 
Her  Majesty's  Works  and  Public  Buildings,  were 
erected  into  a  cotj>orationfor  the  purpose  of  buildina  a 
bridge  over  the  river  Thames  at  or  near  Chelsea  Hos" 
pit€u,  with  suitable  approaches  thereto,  and  for  that 
purpose  to  obtain  from  the  Ireasury  an  issue  of 
Exchequer  Bills  to  a  certain  cancuntf  the  rtpayment 
of  which  amount  was  to  be  secured  by  an  assignment  of 
Camongst  other  toUs  and  mone^s)^  the  tolls  of  the  bridge 
to  be  erected,  which  the  amumssianers  were  empowered 
to  take,  and  thereout  to  pay  aU  the  expenses  connected 
with  the  coUection  of  torn  and  the  maintenance  of  the 
bridge,  and  in  the  next  place  aU  advaneest  costs,  and 
other  expenses  made  or  paid  for  by  the  State  out  of  the 
Consolidated  Fund.  It  was  ordered  by  the  first  Act 
that  the  surplus,  if  any,  should  form  a  fund  for  such 
metropolitan  improvements  <u  the  Legislature  should 
determine  ;  but  this  was  repealed  by  sect.  I  of  21  ff  22 
Vict.  c.  66,  and  no  other  pi  ovision  was  made  as  to  the 
disposition  of  the  surplus,  but  it  was  enacted  (sect.  2) 
that  when  Ae  sum  of  80,000^  then  remaimna  due 
^undd  have  been  paid  ojf,  no  toU  should  be  taken  in 
respect  of  foot-passengers  going  over  the  bridge : 

Hekt,  that  the  occupation  of  the  brieve  by  the  commis" 
sioners  of  Worics  and  Public  Buildings  thus  erected 
into  a  corporation,  was  a  de  facto  occupation  by  the 
servants  oj  the  Crown,  and  that  the  commissioners 
were  not  rateable  for  the  bridge, 

9  &  10  Vict.  c.  39,  was  passed  <<  to  enable  the 
Commissioners  of  Her  Majesty's  Woods  to  construct 
an  embankment  and  roadway  on  the  north  side  of 
the  riyer  Thames  from  Battersea  Bridge  to  Vaux- 
hall  Bridge.,  and  to  build  a  suspension  bridge  oyer 
the  said  riyer  at  or  near  Chelsea  Hospital,  wiUi  suit- 
able approaches  thereto,  including  a  street  from 
I«ower  Sloane-street  to  the  northern  extremity  of 
the  bridge." 

By  sect  1,  the  Commissioners  of  Woods, 
Forests,  liand  Beyenues,  Works,  and  Buildings  for 
the  time  being  are  constituted  a  corporation  by  the 
name  and  style  of  "The  Conmiissioners  of  Her 
Majesty's  Woods,  Forests,  Land  Beyenues,  Works 
and  Buildings,"  to  carry  out  the  purposes  of  the 
Act,  and  for  such  purposes  to  haye  perpetual  succes- 
■ion  and  use  a  common  seal,  and  sue  and  be  sued, 
implead  and  be  impleaded,  and  take  lands  and  here- 
ditaments to  them  and  th^  successors  for  eyer. 


By  sect.  2,  the  Lord  High  Treasurer  or  the  com- 
iiiissi<mers  for  executing  &at  ofiloe,  are  empowered,  I  became  yested  in  the  Commissioners  of  Works  and 


works  to  adyance  and  lend  to  the  commissioners  for 
executing  this  Act  any  sum  or  sums  of  money,  in* 
Exchequer  Bills,  not  exceeding  in  the  whole  the* 
sum  of  120,000/.,  the  repayment  of  such  adyancea 
to  be  secured  by  an  assignment  of,  amongst  other 
tolls  and  moneys,  the  tolls  of  the  said  bridge  therein* 
after  authorised  to  be  taken,  which  tolls  the  com- 
missioners for  executing  the  Act  are  empowered  ta 
assign. 

By  sect.  64  the  commissioners  for  executing  the 
Act  are  empowered  to  erect  a  tollgate  or  bar  or 
tollgates  or  bars  on  the  bridge,  and  from  time  ta 
time  to  remoye  such  gate  or  gates,  bar  or  bars,  and 
erect  others  in  lieu  thereof,  and  to  erect  and  main« 
tain  from  time  to  time  such  tollhouses  or  other  con- 
yeniences  near  sudi  tollgate  or  gates,  bar  or  bars, 
by  such  person  or  persons  as  the  commissionera 
should  from  time  to  time  appoint,  before  any  foot; 
passenger,  or  any  horsey  mule,  ass,  or  other  beast, 
or  any  coach,  cart,  or  other  yehicle^  should  be  per-- 
mitted  to  pass  or  return  oyer  or  on  to  the  said 
bridge. 

By  sect.  112  all  tolls  receiyed  by  yirtue  of  the 
Act  are  to  be  applied  by  the  commissioners  in  pay- 
ment of  all  expenses  of  the  management  and 
collection  of  the  said  tolls,  and  in  the  next  place  in 
keeping  and  mainta:ining  (amongst  other  structural 
woiks  and  improyements)  the  said  bridge,  and  in 
the  next  place  in  payment  of  all  adyances,  costs, 
and  otiier  expenses  made  or  paid  for  by  the  State 
out  of  the  Consolidated  Fund  or  otherwise  in  and 
towards  the  works  and  improyements  thereby 
authorised  to  be  made,  and  the  surplus,  if  any,  to 
form  a  fund  for  such  metropolitan  improyements  as 
the  Legislature  should  determine. 

By  14  &  15  Vict  c.  42,  s.  22,  the  Commissioners 
or  First  Commissioner  of  Works  and  Public  Build- 
ings for  the  time  being  are  to  perform  and  exercise 
all  the  duties  and  powers  under  the  Act  9  &  10 
Vict.  c.  39,  which  would  haye  been  performed  and 
exercised  by  the  Commissioners  of  Woods,  Forests, 
Land  Beyenues,  Works  and  Buildings,  if  the  former 
Act  had  not  passed,  and  the  Act  9  &  10  Vict.  c.  39, 
is  to  apply  to  the  Commissioners  or  First  Commis- 
sioner of  Works  and  Public  Buildings  as  if  they 
had  hem  originally  named  therein,  and  is  to  be 
construed  as  &  the  Commissioners  of  Works  and 
PubUc  Buildings  had  been  thereby  incorporated  by 
the  name  of  '*The  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings,"  and  the  perpetual 
succession,  use  of  common  seal,  and  other  rights, 
priyileges,  and  powers  thereby  yested  in  the  Com- 
missioners of  Woods  and  Forests,  &c.,  are  to  be 
construed  to  haye  been  thereby  giyen  to  and  yested 
in  the  Commissioners  of  Works  and  Public  Build- 
ings. Tlie  Act  yests  in  them  also  whateyer  lands, 
tenements,  &c.,  were  yested  by  the  former  Act  in 
the  Commissioners  of  Woods,  &c.,  for  the  purposes 
of  that  Act. 

By  21  &  22  Vict,  c  66,  s.  1,  so  much  of  the  Act 
of  9  &  10  Vict.  c.  39,  as  directed  that  all  the  surplus 
(if  any)  of  the  moneys  arising  from  tolls  by  that 
Act  authorised  to  be  taken,  rents  for  the  same,  or 
penalties,  fines,  and  forfeitures  under  that  Act,  shall 
form  a  fund  for  such  metropolitan  improyements  as 
the  Legislature  shall  determine,  is  repealed ;  and 
sect.  2  enacts  that  when  the  sum  of  80,000/.  then 
remaining  due  shall  haye  been  paid  off,  no  toll  is  to 
be  demanded  or  taken  for  or  in  respect  of  foot 
passengers  passing  oyer,  or  on,  or  to  the  said  bridge 

In  accordance  with  the  proyisions  of  these  enact- 
ments, the  bridge  was  constructed,  toll  bars  erected, 
tolls  taken  exceeding  the  costs  and  expenses  of 
keeping  and  maintaining  the  bridge,  and  the  bridge 
and  approaches  and  other  works  connected  therewith 
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Public   Buildings.      The  paosh   of  St    George, 

HanoverHMiuare^  rated  the  commiftBionerB  for  the 

relief  of  the  poor,  and  asaeaaed  them  aa  occupiera  of 

the  bridge  at  the  Bum  of  185^  8«.  4d,  which  the 

oommiBBionerB  declined  to  pay.     On  the  hearing  of 

a  aummona  before  the  def ta.,  Juaticea  of  the  Peace 

for  the  county  of  Middlesex,  they  refused  to  issue 

their  warrant  to  levy  a  diatreaa  on  the  gooda  and 

chattels  of  the  commissioners  for  the  amount  of  the 

mte.    A  mandamus  reciting  all  the  aboye-menUoned 

enactments,  and  commanding  the  defts.  to  issue 

their  warrant  issued  on  the  15th  Feb.  1867. 

To  this  mandamMs  the  return  made  by  the  defts. 

was  as  follows : 

W«  Um  kMpera  of  the  peace  and  jnsttoee  to  whom  this 
writ  Ib  directed,  do  moet  hmnbly  certify  aad  retam  to  oar 
SoYereign  1*Aj  the  Qneen  at  the  time  and  place  in  this  writ 
mentioned.  That  on  the  hearing  of  the  complaint  and  Bnm- 
moui  in  this  writ  mentioned  it  wtm  proved  on  behalf  of  the 
Gkmimiacioners  of  Works  and  Pablic  buildings  in  this  writ 
mentioned,  and  the  fact  was  that  they  were  appointed  and 
oonstitated  under,  and  that  all  their  rights,  powers,  duties, 
liabilities,  interest,  exemptions,  and  prlTileges  m  reference  to 
the  bridge  and  works  in  this  writ  mentioned  conferred  i^pon 
them  by  the  several  Acts  of  Parliament  in  this  writ  mentioned, 
and  not  otherwise,  uid  that  save  and  except,  and  in  so  far  as 
the  said  commissioners  were  or  are  (if  at  all)  in  poesession  or 
oeonpation  of  the  said  bridge  end  worin  under  or  by  virtue  of 
the  said  several  Acts,  or  by  virtne  of  such  Aots  liable  if  at  all 
to  be  rated  in  respect  thereof,  the  said  commissioners  never 


in  possession  or  occupation  of  the  said  bridge  and  works 
or  any  of  tbaao,  nor  had  they  benafloial  or  otiier  oocnpatlon  of 
the  said  bridge  and  works,  nor  were  they  liable  to  be  rated  in 
respect  thereof  as  in  and  bv  the  said  writ  is  stated  and  sug- 
gested, and  that  towards  me  erection  of  tbe  said  bridge  and 
eanentlon  of  the  otiier  works  in  the  said  first  mentioned  Act 
of  the  9th  and  10th  years  of  your  Majesty  mentioned.  Parlia- 
ment made  free  or  net  grants  from  the  Consolidated  Fund  of 
the  United  Kingdom  to  the  amount  of  127,1491  5$.  2dL,  and 
authorised  loans  by  the  Oommlsshmers  for  Issuing  Exchequer 
Blfls  for  PubUs  Worim  not  exceeding  190,0001.,  at  interest  not 
earreeding  4  per  cent  per  annum,  and  that  of  the  sum  of 
80,0001  borrowed  under  the  said  autiliority  as  within  and  in 
the  said  Act  of  the  22nd  year  of  your  Majesty  mentioned,  not 
mors  than  the  som  of  13,A00{.  had  been  repaid  at  the  time  of 
maUag  the  said  rate,  and  thait  towacds  the  repayment  of  the 
last  mentioned  sum  not  more  than  the  sum  of  2/KMM.  had 
been  received  from  the  tolls  and  proceeds  of  the  said  bridge, 
and  thereupon  it  was  submitted  on  behalf  of  the  said  Oom- 
niasloaeni  of  Works  snd  PobUe  BbiUUngs,  sad  it  sippeared  to 
ni^  and  we  adjudged  and  determined  thai  they,  the  said  Oom- 
missloners,  were  not  before  or  at  the  time  of  making  the  said 
rate  liable  to  be  rated  as  occupiers  of  the  said  bridge  and 
worits.  for  which  eaasa  and  reason  we  ooght  not  to  iaiiie  oar 
waxrant  pnnaaat  to  the  enigeaey  of  this  writ 

To  this  the  yatKy  of  the  paoah  of  St  Qeorge'a, 
HanoYer-square^.  demmned,  marking  aa  one  matter 
of  law  intendad  to  beacgoed  that  the  Gonmiiaaloneea 
d  Works  and  PuUic  Buildings  are  by  Uw  and  by 
BBaaon  of  the  Acts  of  Pariiament  in*  the  writ  of 
mtoukamu  mentioned,  or  some  or  one  of  them,  oecu" 
piers  of  the  bridge  and  works  in  the  said  writ 
mentlDned,  and  that  aa  the  tolls  and  moneys  reoeiyed 
by  the  said  commissioners  in  respect  of  the  public 
user  of  such  bridge  exceed  the  cost  of  maintaining 
it,  and  the  worka  incidental  therefee,  and  a  profit  is 
derived  therefrom«  sueh  oocupatioa  is  a  beneficiai 
OGCupati(Mi,  and  the  said  commisrioners  are  liable  aa 
beneficial  occupiers  of  the  said  bridge  aad  works  to 
be  rated  to  the  relief  of  the  poor  of  the  said  parish 
of  St«  Geoi^e'Sy  Hanoyer-square^  in  respect  tlrereof . 

The  def<s.'  pointe  for  angnment  were  (1)  that  the 
GommiBaioniera  of  Works  aad  Pablic  Buildings  are 
merely  the  swyaata  of  Her  Majeaty  in  the  manage- 
ment  of  the  bridge  and  worka  in  the  said  writ  and 
return  mentioned  under  the  statutea  in.  that  behalf, 
and  are  therefosa  not  rateable  therefor ;  (2)  that 
the  said  commissioneie  am  not  occvpieos  ol  the  said 
bridge  and  wocka,  and  conaeqnfintty  not  rataable 
iheiefor ;  (3)  that  th»  said  bridge  and  woefca  were 
eveoted,  and  are  maintained  by  Her  Mafeaty  tos 
public  national  Goyemment  purposes,  and  ace  to  be 
deemed  part  of  the  use  and  service  of  the  Crown, 
and  therefore  the  said  commissioners  in  charge 
thereof  aa  aforesaid  are  not  rateaUe ;  (4)  that  the 
said  commissioners  as  bare  trustees  for  such  public 
xiational  Qovemment  purposes  are  not  rateable. 


KJBane,  Q.  C.  (with  him  Streatm)  in  support  of  the 
demurrer.*— The  oommissionert  are  rateable  in  re* 
spect  of  their  oocnpatlon  of  this  bridge:  tlie  case- 
falls  within  the  principle  of  Jcnea  y.  Mermg  Dockm 
and  Barbour  Boardy  12  I1.T.  Bep.  N.  S.  64d ;  35  L.  J. 
1,  M.  C. ;  13  W.  R.  1069;  and  notwilfaln  any  ol  die 
exertions  laid  down  in  that  case.  In  that  case- 
Lord  Cranworth  says,  <<  To  avoid  all  miscono^tion' 
I  wish  to  add  that  there  are  certsin  cases  to  wfaioh 
tiie  obaeryattons  I  haye  made  do  not  apply.  Tte 
Crown  not  being  named  ia  not  bound  by  tiie  Act.- 
It  follows,  therefore,  tiiat  lands  or  houses  occupied' 
by  the  Crown,  or  by  seryaata  of  the  Grown  for  the 
purposes  of  the  Crown,  ace  not  liable  to  be  rated ; 
and  I  conceiye  that  it  is  from  ooufusion  between 
property  occupied  for  public  purposes,  and  prm^ty 
occupicxl  by  toe  Crown  or  seryanta  of  the  (^wn 
that  the  miBtake  has  arisen.  This  principle  ezempta 
from  rates  not  only  Royal  palaces,  but  also  the 
offices  of  the  Secretaries  of  Slate,  the  Horse  Guards, 
the  Post-office,  and  many  simtlar  buildings.  On 
the  same  ground,  police  courts,  Goimty  Courts,  and 
eyen  county  buildings  occupied  as  lodgings  at  the 
assizes  for  the  judges  haye  been  held  ftienqit; 
These  decisions,  howeyer^  haye  all  gone  on  die 
groimd,  more  or  less  sound,  that  these  might  all  be 
treated  as  buildings  occupied  by  seryants  of  the 
Crown,  and  for  the  Crown,  extending  in  mnsmr 
instances  the  shield  of  the  Crown  to  what  mig^t 
fitly  be  described  as  the  public  Goyemment  of  the 
country.  In  none  of  these  caaes  was  ezeniption 
conceded  on  the  ground  contended  for  in  the 
present  case.  And  I  cannot  but  think  that  tiie 
error  which  has  crept  into  the  derisions  has  ariatQ 
from  conf uring  cases  like  the  present  with  tiiose  in 
which  the  interests  of  the  Crown  or  its  seryanta 
were  concerned."  If  the  commisrioners  in  tlie 
present  case  were  merely  to  be  regarded  as  seryants 
ol  the  Crown,  there  would  hw?e  been  no  reason  for 
taking  them  out  of  thrir-  ordinary  character  and 
making  them  into  a  corporatien,  aa  has  been  done. 
[BLAGKBUim,  J. — ^I  take  the  meaning  of  the  Act 
to  be  that  the  bridge  shall  be  made  by  the  Crown; 
and  if  the  Crown  doesse  by  aeorporarion  created  for 
the  purpose,  why  ia  not  that  oorporation  a  seryaat 
of  &e  Crown  ?]  If  the  powers  conferred  by  the 
Act  of  ParliaBneot  on  the  Commisrioners  of  woods 
and  ]?orestt>  had  been  conStorred  on  the  i^sCiy*er 
ai^  body  of  tmsleeS)  and  the  werk  had  been  done 
by  theoB,  it  could  not  be  said  that  they  were  Hie 
seryants  of  the  Crown;  norirtfae  money  ^togedier 
public  money — that  ia  a  matter  of  tempoiMy- 
arrangement  between  the  Grown  and  the  offiisarB 
selected  for  the  purpose.  [BjLkCKBinuf,  J. :  Is  net 
the  bridge  dt  facto  in  the  possesrion  of  the  Crown 
just  as  much  as  if  Her  Majesty  purchased  afasm 
and  occupied  it  by  herself  or  her  servants  ?]  I  con- 
tend that  the  owmniHaionera herearemerely  anuflsbsr 
of  persona  who,  happenfaig'  to  be  servants  of  the 
Crown,  aro  chosen  for  a  pnrtioular  pvrpoee^  ani' 
made  into  a  corporatiMi  for  that  pufposob  80  tm 
from  the  Act  of  Parliament  regarding  tlM  eoBK 
missioners  as  merely  seryants  of  the  Crown,  it 
actually  exempts  Her  Biajes^  from,  the  tolls  payable 
on  going  oyer  the  bridge.  A  local  benefit  only  ie- 
intended  by  the  erection  of  the  bridge.  A  coipoEa^ 
tion  has  no  identity  aa  a  aenraat  of  the  Crown : 
(&  y.  ThB  Chtlaea  lV<U«rw9rk§  Coufntu^,  5  B.&  Ask 
156.)  In  iS.  y.  Shee,  4  Q.  B.  2^  the  President  and 
Council  of  the  BoyaL  Academy  of  Arte  wen^ 
e^HOApted  from  being  rated  ion  the  Boyri  i\isii,inj 
Bszbibition  Booms  only  oik  the  ground  that  thayr 
wero  not  aotual  oocnpiera.  Thou^  the  iuhmImmf 
of  the  pcesent  oorpQmtion  must  be*  seryants  of  tte 
Crown,  the  corporatioa  itaall  is  a  perfectiy  iad^^ 
pendent  corporation,  and  not  a  seryant  of  the: 
Crown.  [MfiLLOtB,  J. :  The  obiject  of  making  them 
into  a  oospocatAOA  ia  obrioua  enough.    XSuy  aee 
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thereby  made  ind^Modent  of  changes  of  ministey, 
and  such  like,  and  are  enabled  to  parchase  land  and 
make  contracts  with  greater  ease.  It  is  done 
simplj  for  the  sake  of  oonvenience.  Lush,  J.: 
The  yerj  rates  sought  to  be  recovered  from  the 
comminioners  woul^  if  paid,  be  paid  out  of  the 
CkmsoUdated  Fond.]  No,  they  would  be  paid  out 
of  the  loan.  [Lush,  J. :  But  they  wonld  intercept 
money  which  wxmld  otfasrwise  go  to  the  Ck>nso&- 
daSed  Fund,  since  whatever  surplus  remains  is  to 
go  to  that  fund.]  The  lialHlity  of  the  bridge  to  local 
taxes  is  a  ptimazy  charge  which  must  flnt  be  de- 
ducted. Why  is  not  the  payment  of  local  taxes  to 
be  constdeied  one  of  the  necessary  expenses  of  the 
bridge^  all  of  which  are  to  be  paid  before  there  is  a 
surplus  ?  The  payment  of  the  surplus  to  the  Con- 
solidated Fund  is  not  the  purpose  for  which  the 
corporation  exists.  The  Commissioners  of  Woods 
and  Forests,  in  order  to  be  exempt  from  rateabiUty 
as  being  servants  of  the  Crown,  must  be  servants  of 
the  Grown  with  regard  to  its  regal  duties.  Th^ 
are  not  so  here,  the  object  of  their  being  erected 
into  a  corporation  being  a  local  one,  and  the  benefit 
to  be  derived  being  local  also.  There  is  nothuig 
done  by  the  oommiasioners  which  might  not  as  weU 
be  done  by  any  other  body  of  men  appointed  for  the 
purpose. 

The  Aitcm^Chhoral (with  whom  was  MeMahon)^ 
tot  the  def  ts^  was  not  called  on. 

Blackburn,  J.^I  think  the  law  is  very  plain. 
Since  the  case  of  Jones  v.  7^e  Mersey  Docks  and 
Harbour  Board,  the  occupier  of  property  is  rateable 
for  it  without  regard  to  the  purposes  to  whidi  the 
funds  are  ultimatelv  apppropriated.  But  there  is 
an  exception,  that  where  Uxe  Crown  is  occupier,  the 
Grown  is  not  rateable.  Where  the  Crown  de  facto 
occupies — ^whether  in  the  person  of  the  sovereign 
herself,  or  a  servant  or  a  trustee  is  all  one,  it  is 
not  rateable ;  and  this  doctrine,  so  far  from  being 
overthrown  by  the  case  of  Jones  v.  7^  Mersey 
Docks  and  Hqxhour  Boards  is  confirmed  by  that  case, 
the  judgment  in  which  was  a  deliberate  one,  the 
draft  having  been  drawn  by  me  and  altered  to 
meet  the  views  of  some  of  the  judges.  Mr.  Keane's 
argument^  that  if  the  property  occupied  by  the 
Grown  is  not  used  for  public  purposes  it  is  rateable, 
is  not»  I  think,  supported  by  the  decisions.  The 
undertakuig  in  the  present  case  is  connected  with 
the  Crown,  it  is  to  be  carried  out  by  Government 
out  of  Qovemment  funds ;  Government  appointing 
what  shall  be  done  ter  the  ConmussiiMiers  of 
Woods  and  Forests,  and  granting  them  power  to 
raise  money;  and  if  there  is  any  surplus,  the 
former  enactment  on  that  subject  being  now 
repealed,  the  surplus  belongs  to  the  Commissioners 
of  Woods  and  Forests,  but  in  trust  for  the  Conso- 
lidated Fund.  This  is  the  execution  of  a  private 
work,  but  out  of  a  public  fund,  and  into  that 
the  proceeds  are  to  be  paid,  and  a  special  cor- 
poration, the  servants  of  the  Crown,  being  formed 
to  carry  out  the  worli^  are  in  occupation  of  the 
property,  so  that  there  is  a  cb  racto  occupation  by 
the  servants  of  the  Crown,  and  the  commissioners 
are  consequently  not  rateable.  Nor  is  this  new  law, 
being  that  which  was  decided  'm  Dela  Beehe  v.  Sl 
Jametf  Weslmifuter  {Vesbymen)j  4  £.  &  B«  885. 

Mbllob,  J.— I  am  of  the  same  opinion.  This 
work  is  de  facto  done  by  the  servants  of  the  Crown 
with  its  funds,  and  when  the  object^  though 
priratei,  is  achieved,  all  the  surplus  is  to  go 
to  tbe  Consolidated  Fund — ^to  the  public  purse  in 
fact.  Therefore  I  think  this  property  is  not 
rateable. 

IrnsB,  J.— I  am  of  the  same  o^nion.    I.  think  if 


this  bridge  were  held  to  be  rateable,  that  every 
argument  used  by  Mr.  Keane  would  apply  to  make 
rateable  the  Post-office  and  every  other  national 
institute. 

Judgment  for  defU* 

Attorneys  for  prosecutors,  Capron  and  Co. 

Attorney  for  defts..  Solicitor   to    the  Board  of 
Works. 


Wechesda^f  Jan.  22, 1868. 

GuAjuouxrs  ov  Hbndok  (app.)  v.  Bowlbs  (resp.) 

Nuiscmces  Removal  Act  (18  j*  19  Vict,  c  121) — Lta- 
bilityfor  nuisance — Owner  and  occupier  of  premises. 

A.  was  the  owner  qf  property  on  uAich  certain  cestpools 
existed^  which  contained  the  sewage  from,  several 
houses  also  his  property.  This  sewage,  together  toitk 
the  sewage  from  houses  belonging  to  other  persons^ 
/lowed  over  the  cesspools  in  rainy  weather^  and  passed 
through  the  pipee  laid  under  the  highway  into  an  open 
ditch  on  aJUtd  belonging  to  B.,  where  tne  sewage  first 
became  a  mtitftnce.  The  justices  reused,  on  evidence 
of  these  faetSf  to  make  <m  order  on  A.,  imder  18  ff  19 
VicU  c.  121,  ybr  the  abatement  qf  the  nuisance,  and  to 
prevent  its  recurrence. 

Held,  that  the  justices  were  right  in  refusing,  on  the 
evidence  btfore  diem^  to  make  an  order  on  A.  for  the 
abatement  of  the  nuisance ;  but  the  case  was  remitted 
for  the  addition  of  further  facts. 

This  was  a  case  under  the  Nuisances  Removal 
Act  (18  &  19  Vict  c  121),  for  the  opinion  of  the 
Court  of  Q.  B.  The  facts  and  the  sections  of  tbe  Act 
referred  to  are  set  forth  in  the  case  as  subjoined. 

Cabb. 

This  case  has  been  stated  for  the  opinion  of  this 
honourable  court,  by  us  the  undersigned,  two  of 
Her  Majesty's  justices  of  the  peace  for  the  county 
of  Middlesex,  according  to  the  statute  made  and 
passed  in  the  20  &  21  Vict  c  43. 

At  the  hearing  of  the  case  it  was  admitted  that 
a  notice  bearing  dsjte  the  14th  March  1867,  ad- 
dressed to  William  Bowles,  of  23,  London-street, 
Paddington,  the  owner  of  certain  premises,  situate 
at  Harrow  Weald,  in  the  parish  of  Harrow-on-the- 
Hill,  in  the  county  of  Middlesex,  in  the  occupation 
of  Smith,  Buxton,  and  others,  signed  by  the  in- 
spector of  nuisances  for  the  said  parish,  was  duly 
served  on  the  said  William  Bowles,  stating  that 
the  guardians  of  the  poor  of  the  Hendon  Union, 
being  the  local  authority  for  carrykig  into  execu- 
tion the  Nuisances  Bemoval  Act  for  England,  having 
received  notice  that  there  eixsted  on  tiie  said  pre- 
mises cesspools  which  overflowed  and  drained  into 
an  open  ditch  on  premises  occupied  by  C.  Apple- 
vard,  Esq.,  which  were  a  nuisance  and  mjurious  to 
health,  that  the  said  William  Bowles  being  the 
person  by  whose  act  or  default  such  nuisance  arose, 
was  thereby  required  to  abate  the  same,  and  for  that 
purpose  to  execute  such  works,  and  do  all  such 
things  as  might  be  necessary  within  five  days  of  the 
service  thereof. 

The  nuisance  complained  of  was  not  remedied 
within  the  time  stated,  and  on  March  21  a  summons 
was  issued,  addressed  to,  and  duly  served  on  the 
said  WUliam  Bowles  to  attend  at  this  petty  sessions 
in  the  same  terms  of  complaint  as  were  contained  in 
the  notice.  Hie  service  both  of  the  notice  and  the 
summons  were  admitted  by  the  resp.,  and  that  he 
had  not  complied  vnih  the  notice  to  abate  the  nui- 
sance. 

The  complaint  undnst  the  present  resp.  arises 
under  the  18  &  19  Vict.  c.  121,  s.  12,  which  enacts, 
in  a  case  where  a  nuisance  is  so  ascertained  by  the 
local  authority  to  exist,  or  where  the  nuisanse  in 
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their  opinion  did  exist  at  the  time  when  the  notioe 
was  given,  and  although  the  same  may  hare  been 
since  removed  or  discontinued,  is  in  weir  opinion 
likely  to  recur  or  to  be  repeated  on  the  same  pre- 
mises, or  any  part  thereof,  they  shall  cause  com- 
plaint thereof  to  be  made  before  a  justice  of  the 
peace,  and  such  justice  shall  thereupon  issue  a  sum- 
mons requiring  the  person  by  whose  act,  default, 
permission,  or  sufferance,  the  nuisance  arises  or 
continues,  or  if  such  person  cannot  be  found  or 
ascertained,  the  owner  or  occupier  of  the  premises 
on  which  the  nuisance  arises,  to  appear  b^ore  any 
two  justices  in  petty  sessions  assembled  at  their 
usual  place  of  meeting,  who  shall  proceed  to  inquire 
into  the  said  complaint ;  and  if  it  be  proved  to  their 
satisfaction  that  the  nuisance  exists  or  did  exist  at 
the  time  when  the  notice  was  given,  or  if  removed  or 
discontinued  since  the  notice  was  given,  that  it  is 
likely  to  recur  or  to  be  repeated,  the  justices  shall 
make  an  order  in  writing  under  their  hands  and  seals 
on  such  person,  owner,  or  occupier,  for  the  abatement 
or  discontinuance  or  pohibition  of  the  nuisance  as 
hereinafter  mentioned,  and  shall  also  make  an  order 
for  the  payment  of  all  costs  incurred  up  to  the  time 
of  hearing  or  making  the  order  for  abatement  or 
discontinuance  or  prombition  of  the  nuisance. 

By  sect.  21  of  the  29  &  80  Vict.  c.  90,  it  is 
enacted,  the  nuisance  authority  or  chief  officer  of 
police  shall,  previous  to  taking  proceedings  before 
a  justice  under  the  12th  section  of  the  Nuisances 
Removal  Act  1855,  serve  a  notice  on  the  person  by 
whose  act,  default^  or  sufferance,  the  nuisance 
arises  or  continues,  or  if  such  person  cannot  be 
found  or  ascertained,  on  the  owner  or  occupier  of 
the  premises  on  which  the  nuisance  arises,  to  abate 
the  same,  and  for  that  purpose  to  execute  such 
works  and  to  do  all  such  things  as  may  be  neces- 
sary within  a  time  to  be  specified  in  such  notice. 

It  was  contended  by  the  app.  that  the  nuisance 
complained  of  was  caused  by  the  act  or  default  of 
the  present  resp..  inasmuch  as  the  defective  con- 
struction of  one  01  more  cesspools  on  his  property 
allowed  an  overflow  of  sewage  to  escape  from  tiiem 
and  thus  to  some  extent  caused  the  nuisance  com- 
plained of  on  Mr.  Appleyard's  land. 

The  resps.  admittea  that  two  cesspools  existed  as 
shown  on  the  accompanying  plan,  which  contained 
the  sewage  from  several  houses,  his  property, 
and  that  sometimes  in  rainy  weather  the  overflow 
of  water  from  such  cesspools,  as  well  as  tom  other 
cesspools  containing  the  sewage  from  houses  belong- 
ing to  other  persons,  escaped  through  pipes  laid 
under  the  highway  into  the  ditch  of  a  field  in  the 
occupation  of  Mr.  Appleyard,  where  the  nuisance 
complained  of  first  appeared,  but  contended  that 
no  nuisance  existed  on  his  premises,  and  that  no  offen- 
sive matter,  soil,  or  sewage  could  be  seen  or  smelt 
on  them.  That,  therefore,  the  proceedings  should 
have  been  taken  against  Mr.  Appleyard  as  the 
person  on  whose  premises  the  nuisance  was  found 
to  exist,  and  that  no  order  should  be  made  on  the 
resp.  to  abate  the  nuisance  in  question. 

We  the  said  justices  were  of  opinion  that  no 
nuisance  existed  in  or  arose  on  the  def  t.'s  premises. 
We  were  of  opinion  also  that  the  overflow  from  the 
cesspool  in  the  deft's  premises,  passing  through 
covered  pipes,  whose  contents  were  thus  carried  into 
the  open  diteh  on  the  premises  of  Mr.  Appleyard, 
contributed  to  the  nuisance  which  existed  in  and 
appeared  first  on  Mr.  Appleyard's  premises.  Find- 
ing these  facts,  it  was  our  opinion  that  an  order  for 
tiie  abatement  of  the  nuisance,  and  to  prevent  ite 
recurrence,  could  be  made  only  on  the  occupier  or 
owner  of  the  premises  upon  which  the  nuisance 
actually  existed  and  appeared,  and  not  upon  the 
owner  or  occupier  of  premises  which  merelv  con- 
tributed to  the  nuisance  by  the  overflow  of  their 
sewage,  which  had  been  lawfully  conveyed  thither 


without  causing  any  nuisance  upon  the  premises  of 
the  ddft.,  or  on  its  way  to  its  exit,  and  we  therefofe 
refused  to  make  such  order. 

Whereupon  the  said  local  authority,  within  three 
days  after  the  said  determination,  that  is  to  say,  on 
the  19th  April  inst.,  did  duly  apply  in  wiiting  to  iu» 
the  said  justices,  to  state  a  case  setting  f(»th  the 
facts  and  grounds  of  our  determinatioa  for  the 
opinion  of  this  honourable  court,  and  having  duly 
entered  into  a  recognisance  to  prosecute  without 
delay  such  appeal,  and  to  submit  to  the  judgment 
of  this  court,  and  pay  such  costs  as  may  be  awarded 
by  the  same  as  requh^d  by  the  said  statute  in  that 
behalf,  we  the  said  justices  do  hereby,  in  pursuanoe 
of  the  said  statute,  state  and  sign  the  case  aoooid- 
inglv. 

The  opinion  of  the  honourable  court  is  requested 
whether,  upon  the  facte  stated,  an  order  upon  the 
deft,  to  abate  the  alleged  nuisance  was  rightly 
refused  by  us  upon  the  ground  that  an  order  to  abate 
a  nuisance  under  the  above  cited  section  of  the 
stotutemust  be  made  on  the  occupier  or  owner  of 
the  premises  where  the  nuisance  actually  exists  or 
arises,  and  that  such  order  cannot  be  rightly  made 
upon  the  oocupiers  or  owners  of  other  premisea, 
wnich,  without  causing  any  nuisance  within  tbetr 
own  boundaries  by  the  conveyance  of  their  aewafle 
to  the  premises  where  the  nuisance  ii  actuaUy 
found,  contributes  to  ite  existenoe  there. 

Edw.  Wx.  Cox, 
SiBPHKi  J.  Kkhhabd. 

ChameB  for  the  apps. — ^The  decision  of  the  justices 
that  an  order  for  the  abatement  of  a  nuisance  must 
be  made  only  on  the  owner  or  occupier  of  the 
premises  where  the  nuisance  enste  as  a  nuisance  is 
against  the  words  of  the  Act  of  Parliament,  which 
mentions  first  as  liable  "  the  person  by  whose  act, 
default,  permission,  or  sufferance^  the  nuisance 
arises  or  continues."  The  resjp.,  under  the  drcnm- 
stances  of  this  case,  comes  within  these  words,  and 
is  the  responsible  person  for  the  nuisance. 

MeBiah,  Q.  C.  (with  whom  was  J.  C.  Mathtw) 
for  the  resp.  The  resp.  cannot  be  held  respc«isible 
for  the  nuisance,  for  other  sewage  joined  his  and 
fiowed  ioto  the  same  drain,  and  the  nuisance  canno^ 
therefore,  be  said  to  have  been  caused  bv  him.  The 
tenanto,  if  anybody,  must  be  proceeded  agunst  for 
this  nuisance,  and  not  the  resp.  The  principle  of 
this  case  cannot  be  distinguiuied  from  that  laid 
down  in  Bich  v.  BaaterJUid,  4  C.  B.  788,  where  it 
was  held  that  the  owner  of  a  house  who  had  let  it 
to  a  tenant  was  not  responsible  for  a  nuisance  caused 
by  a  smoking  chimney  in  the  house,  on  the  ground 
that  the  house  was  not  in  the  occupation  dt  the 
owner. 

CocKBUBK,  C.  J. — ^Is  there  anything  in  this  case 
to  show  that  the  resp.  had  taken  upon  himself  to 
keep  these  sewers  clean  ? 

CAomveflL— No ;  but  that  was  not  the  question 
before  the  magistrates.  [Cockbubh,  C.  J. — ^But  the 
mere  faulty  construction  of  the  sewer  would  not 
create  a  nuisance,  unless  it  were  filled,  and  that  ii 
done  not  by  the  owner  but  by  the  occupier,  and  if 
so  the  resp.  would  not  be  liable.]  That  point  was 
not  raised  before  the  justices ;  and  if  it  had  been  it 
might,  perhaps,  have  been  found  that  the  tenants 
were  only  weekly  tenants,  and  that  the  resp.  was 
liable  for  the  cleansing  of  the  drains.  [Bijuckbubv, 
J.— fudging  from  the  manner  in  which  the  jnstioes 
have  worded  the  case,  the  distinction  between  the 
owner  and  the  occupier  does  not  seem  to  have 
occurred  to  them.  An  owner  quA  owner  is  not 
necessarily  liable,  but  his  tenant  may  be  liable  j|or 
if  the  owner  is  occupier  he  may  be  liable.]  The 
question  ^*by  whose  permission  or  sufferance"  the 
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nuiflaiice  exists  would  depend  upon  the  terms  of  the 
tenancy. 

CJoGKBusN,  C.  J.— We  cannot  sajr  that  a  conyiction 
would  have  heen  right  under  the  circumstances 
stated  in  the  case,  and  that  is  the  onlj  question 
which  we  are  called  on  to  decide.  We  think  the 
justices  were  right  in  not  convicting  on  the  evidence 
before  them,  because  as  mere  owner  the  resp.  was 
not  liable.  I  think  it  is  better  that  the  case  should 
be  sent  back  to  have  the  facts  more  fully  stated. 
My  present  impression  is,  that  the  person  who  causes 
the  nuisance  is  liable^  whether  others  contribute  to 
it  and  are  liable  or  not. 

Blagkbubn,  MsLLOBy  and  Lush;  JJ.  concurred. 

Remitted  to  be  reheard. 


Thunday,  Jan,  80,  1868. 

BOLLE  V.  WhITB. 

Salmon  Fithery  Act  1861  (24  ^  26  Vtct.  c  109)  ss.  12 
and  27^Non^navigabU  river—Fishing  toeir—Free 
ffcp—Immemoriai  uaer^Qtudified  eaaement. 


A,  was  the  proprietor  of  land  on  one  bank  of  a  non- 
navigahk  river,  and auo proprietor  of  ttoosmallislands 
in  the  river  16  feet  jrom  the  bank,  which  islands  had 
about  sixty  or  seventy  years  ago  formed  only  one,  the 
alteration  having  been  made  by  AJs  predecessor,  fVom 
time  immemorial  there  has  existed  at  the  vppermost 
extremity  of  the  uppermost  of  the  two  ialoaids,%etween 
the  island  and  the  mainlana,  a  fishina  weir  composed 
of  a  fender  or  hutch  with  certain  wooaen  needles  placed 
tower  down  the  stream.  After  the  island  was  divided 
into  two  by  an  opening  which  permitted  a  portion  of 
the  stream  to  flow  between  the  lower  island  and  the 
right  bank  of  the  river,  a  fender  or  hutch  was  placed  at 
the  opening,  and  the  needles  were  renwved  firnn  their 
orwinal  position  to  a  ^t  lower  down  the  stream,  the 
effect  Of  the  aUeraiion  being  not  only  to  enlarge  the 
area  of  theoM  weir,  but  also  to  make  it  a  vmchmore 
efficient  one. 

The  onbf  interruption  which  A.  had  received  in  the  use  as 
ajishtng  weir  of  the  enktroed  weir,  waefrom  the  owner 
of  a  mm  situated  hwer  down  the  stream,  and  to  which 
a  dam  from  time  immemorial  had  extended  across  the 
streamyrom  the  lowermost  island.  This milhwner had, 
with  the  acquiescence  of  A,,  when  the  river  was  low 
and  sufficient  water  dia  not  come  to  his  mill,  insisted 
en  the  new  fender  being  put  down. 

The  Salmon  Fishery  Gommissionenproceeding  on  the  as- 
mtn^tion  that  by  the  Act  of  25  £d,Qno  easement  of  a 
fishing  weir  can  have  been  legally  acquired  since  the 
beginnino  of  Edward  I*s  reign,  or  can  ever  be 
acquired  b^  a  riparian  owner  on  a  non-navigable 
river,  considered  the  more  recent  portion  of  the  weir  to 
be  illegal  and  ordered  its  removal.  They  were  of 
opinion  that  the  old  weir  was  legal,  but  ordered  a  fish 
gap  to  be  made  in  it  according  to  sects,  12  tmd  27  of 
theActofi%Ql. 

Held,  reversing  the  order  of  the  commissioners,  that  the 
Act  of  2$  Ed  Z,  and  the  statutes  which  have 
fopowed  it  on  the  subject  of  weirs  relate  to  navigable 
rivers  only,  and  that  though  weirs  in  navigable  rivers 
are  illegal  unkss  they  existed  before  the  tme  of  Ed 
I^yet  an  easement  of  that  sort  may  be  acquired  in 
private  waters  by  grant  from  other  riparian  owners 
or  by  enjoyment,  or  by  any  means  hy  which  such 
rights  moof  be  constituted;  and,  therefore,  that  the 
more  recent  portion  of  the  weir  was  not  iUegal  on  the 
ground  alleged  by  the  commissioners : 

Seld,  also,  that  the  miUowner^s  interruptions  to  the  use 
of  the  weir  did  not  destroy  A*s  right,  and  that  the 
possession  of  the  weir  for  the  purpose  of  taking  Jith 


at  such  times  as  the  whole  bodu  of  the  stream  was  not 
needed  for  the  working  of  the  miB,  was  a  qualified 
easement  which  might  be  acquired  by  user  for  the  time 
required  to  confer  easements  in  respect  of  water : 

Held,  also,  that  though  the  enlarged  weir  is  not  strictly 
within  the  reservation  in  sect,  12  of  the  Act  of  1861, 
as  it  has  not  existed  from  time  immemorial,  or  under 
any  grant  or  charter ;  yet  as  it  cannot  be  supposed 
that  the  Legislature  intended  to  make  a  distinction 
between  an  easement  acquired  by  grant,  and  one 
acquired  by  length  of  en^yment,  the  user  of  the  weir 
for  sixty  years  has  legaUsed  it : 

Held,  further,  that  the  general  language  of  sect,  12  of 
the  Act  of  1861,  requirina  free  gaps  to  be  made  ts 
fishing  weirs,  is  restricteaby  the  provisions  of  sect.  27 
to  weirs  not  extending  beyond  the  middle  oftM  stream  ; 
that  the  portion  ^fifteen  feet  wide)  of  the  river  (160 
feet  wide)  flowing  between  the  lower  island,  ana  the 
bank  was  nota^*^  stream  "  within  the  meaning  of  the 
Act,  and,  therefore,  though  the  weir  extended  across 
the  whole  of  that  portion,  it  was  not  a  weir  requiring 
a  free  gap  to  be  made  in  it. 

This  was  a  case  stated  by  the  Salmon  Fishery 
Commisaioners  for  the  opinion  of  the  Court  of  Q.  B. 
The  case  had  been  argued  before  Cockburn,  C.  J. 
and  Lush,  J.,  last  term  by  Archibald  Twith  whom  was 
Cowie)  for  the  app.,  and  by  XYlq  Attorney- General 
(with  whom  was  Hannen)  for  the  resp. 

All  the  material  facts  are  fully  stated  in  the 
judgment,  which  was  now  delivered  by 

CoGKBUBV,  C.  J.— This  is  a  case  stated  by  com- 
missioners under  the  Salmon  Fishery  Acts,  for 
the  purpose  of  taking  the  opinion  of  the  court  on 
the  vahdity  of  two  orders  made  by  the  commis- 
sioners, whereby  the  app.,  the  Hon.  Mark  RoUe,  was 
directed,  first,  to  remove  a  part  of  a  fishing  weir 
maintained  by  him  in  the  river  Taw,  in  the 
county  of  Devon;  and.  secondly,  to  make  a  free 
gap  not  less  than  three  feet  in  the  residue  of  the  said 
fishing  weir.  The  app.  the  Hon.  Mark  Bolle,  is 
owner  of  land  lying  on  the  right  bank  of  the 
river  Taw.  The  river  runs  from  south  to  north,  and 
is  not  navigable  at  the  part  in  question.  Opposite 
to  the  app.'s  land  there  are  on  his  side  at  a  distance 
of  about  fifteen  feet  from  the  shore,  two  small 
islands  belonging  to  the  app.,  separated  from  each 
other  by  a  narrow  interval.  At  the  southern  or 
uppermost  extremity  of  the  uppermost  of  the  two 
islands,  there  has  been  from  time  immemorial, 
between  the  island  and  the  mainland  a  fender  or 
hutch,  and  lower  down  the  stream  certain  wooden 
needles  shaped  in  the  form  of  a  V,  with  an  opening 
in  the  lower  end,  such  lower  end  being  placed  up 
the  stream,  through  which  salmon  on  their  passage 
up  the  river  make  their  way,  and  being  unable  to 
return,  become  enclosed  between  the  fender  and  the 
needles,  and  on  the  water  being  shut  off  by  the 
fender,  they  are  easily  taken.  This  apparatus  for 
taking  the  fish  constitutes  beyond  all  dispute  a 
fishing  weir  within  the  meaning  of  the  recent  Acts. 
About  sixty  or  seventy  years  ago,  at  which  period 
the  two  islands  now  existing  formed  only  one,  an 
alteration  was  made  by  the  predecessor  of  the 
app.  of  the  following  nature:  An  opening  was 
made  towards  the  lower  part  of  the  island,  so  that 
what  before  had  been  one  island  was  converted 
into  two,  and  a  portion  of  the  stream  in  its  down- 
ward course  was  enabled  to  fiow  through  the 
opening,  and  to  pass  between  the  lower  island  and 
the  right  bank  of  the  stream.  At  this  opening  a 
fender  or  hutch  was  placed,  which,  like  the  old 
one,  enabled  the  ofrner  of  the  island  to  command 
the  flow  of  the  water.  The  needles  were  then 
removed  from  their  original  position  to  a  spot 
lower  down  the  stream  between  the  second  island 
and  the  main  land.     The  effect  of  this  alteration 


566 


MAGISTRATES'  OASES. 


Q.  B.] 


RoLLE  V.  White. 


[Q.  B. 


was  not  only  to  enlarge  the  area  of  the  old  weir,  but 
also  to  constitute  a  much  more  efficient  one  than  had 
previously  existed,  the  increased  yolume  and  rush 
of  the  water,  owing  to  the  admission  of  part  of  the 
stream  at  the  opening  between  the  now  divided 
island  being  calculated  to  attract  the  fish,  and 
induce  them  to  pass  between  the  land  on  the  app/s 
side  and  the  islands  in  their  way  up  the  stream.  It 
appeared  that  the  use  of  the  weir  thus  enlarged  and 
improved  had  not,  so  far  as  its  use  as  a  fishing  weir 
was  concerned,  been  interfered  with  by  other  ri- 
parian owners  on  either  side  of  the  river,  but  the 
use  and  the  fender  at  the  opening  between  the 
islands  had  been  at  times  interrupted  by  the  occu- 
piers of  a  mill  situate  on  the  opposite  bank  some- 
what lower  down  the  stream,  called  the  Umber- 
leigh  Mill.  It  appears  that  from  the  north-western 
extremity  of  the  lowermost  of  what  are  now  the 
two  islands,  there  has  been,  from  time  immemorial, 
a  dam  extending  diagonally  across  the  stream  to 
the  mill  in  question,  the  effect  of  which  dam, 
operating  in  conjunction  with  the  island,  was  to 
turn  the  body  of  the  water  to  the  mill,  llie  effect 
of  the  newly -made  openiag  being  to  let  a  portion  of 
water  escape  which  must  otherwise  have  gone  to 
supply  the  mill,  and  this  diminution  of  such  water 
being  sufficient  when  the  river  was  low,  to  interfere 
with  the  working  of  the  mill,  the  miller  was  accus- 
tomed at  such  times  to  insist  on  the  new  fender 
being  put  down,  which  was  done ;  or  if  none  of  the 
app.'s  people  were  at  hand,  the  miller  used  to  go 
across  the  dam  to  the  island,  and  put  down  the 
fender  himself,  a  proceeding  which  was  always 
acquiesced  in.  Upon  this  state  of  facts  the  com- 
missioners have  made  two  orders  holding  ^e  old 
weir  to  be  legal  as  having  existed  prior  to  the 
time  of  Edward  I.  They  have  contented  themselves 
with  ordering  a  fish  gap  to  be  made  in  it  according 
to  the  provisions  of  the  12th  and  27th  sections  of 
the  Act  of  1861,  but  they  have  held  the  more  recent 
part  of  the  existing  weir  to  be  illegal,  and  have, 
therefore,  ordered  its  removal  altogether.  We  will 
deal  with  the  latter  part  of  the  order  in  the  first 
instance.  The  order  for  the  removal  of  the  new 
weir  is  based  by  the  commissioners  on  the  assump- 
tion that  b^  the  Act  of  25  Ed.  3  no  easement  of 
a  fishing  weir  can  have  been  legally  acquired  since 
the  beginning  of  Edward  L's  reign,  or  can  ever  be 
acquired  by  a  riparian  owner  on  a  non  navigable 
river.  We  are  of  opinion  that  the  commissioners 
are  herein  wrong,  and  that  the  Act  of  25  £d.  8, 
and  the  statutes  which  have  followed  it  on  the 
subject  of  weirs  relate  to  navigable  rivers  only. 
It  is  true  that  in  Magna  Oharta,  kiddels  or  weirs 
generally,  are  mentioned  as  to  be  put  down  not  only 
On  the  Thames  and  Medway,  but  also  "/^er  iotam 
Angliam  nisi  per  costeram  maris"  but  the  key  to  this 
enactment  is  to  be  found  in  the  statute  of  the  25 
Ed.  3,  c  4,  which,  after  reciting  that  '*  the  com- 
mon passage  of  boats  and  ships  on  the  great  rivers 
of  England  be  oftentimes  annoyed  by  tiie  increasing 
of  gorces,  mills,  wears,  stanks,  stakes,  and  kiddds, 
to  the  great  damage  of  the  people,"  goes  on  to 
provide  that  '*  all  such  gorces,  milto,  wears, 
stanks,  stakes,  and  kiddels  which  were  levied 
and  set  up  in  the  time  of  King  Edward,  the 
king's  grandfather,  and  after  in  such  rivers  (the 
words  in  the  Norman  French  being  in  tida 
rivers,  though  these  words  are  omitted  in  the 
English  version^  **  whereby  the  said  ships  and  boats 
be  disturbed  snail  be  ousted,  and  utterly  pulled 
down  without  being  renewed."  And,  again,  the 
statute  of  the  45th  of  the  same  king,  confirming 
the  foregoing  statute,  with  the  addition  of  a  penalty 
on  those  who  should  infringe  it,  refers  to  the  dis- 
turbing of  the  passage  of  ships  and  boats  in  the 
*f  great  rivers,"  and  to  the  weirs,  mills,  &c.,  levied 
and  set  up  in  such  rivers."    The  next  statute  is  that 


of  1  Hen.  4,  c.  12,  which,  after  reciting  the  «tatnt6B 
of  25  and  45  Ed.  3,  further  recites  the  petition  of 
the  Conunons  showing  "  that  the  common  passage* 
of  ships  and  boats  in  the  great  rivers  of  England, 
and  also  meadows  and  pastures,  and  lands  sowed, 
adjoining  to  the  said  rivers,  be  greatly  disturbed, 
drowned,  wasted,  and  destroyed,  by  outrageous 
inhansing  and  straitlng  of  wears,  mills,  stanks, 
stakes,  and  kiddels.  In  old  time  made  and  levied, 
before  the  time  of  King  Edward,  son  of  King  Henry, 
whereof  great  damage  and  loss  hath  come  to  the 
people  of  this  realm,  and  daily  will  come,  if  remedy 
thereof  be  not  provided ;"  and  then  it  goes  on  to 
enact  "  that  the  said  statutes  be  in  all  their  articlea 
holden  and  firmly  kept,  and  duly  executed,  with  all 
the  pains,  and  after  me  effect  of  the  wmie,"  wttii  a 
further  provision  that  commissions  shall  issue  ^  to 
survey  and  keep  the  waters  and  great  rivers,  and 
to  correct  and  amend  the  defaults,  and  to  make  due- 
execution  of  the  said  statutes ;"  and  the  commis- 
sioners are  f  unttier  to  survey  Hie  old  weirs,  &c  made 
before  the  time  of  King  Edward,  and  if  such  wdra 
or  other  things  have  Men  too  much  enhanced  or 
straited,  '<  theyare  to  correct,  pull  down, and  amend 
them  in  respect  of  the  excess,  reserving,  however, 
the  reasonable  substance  tliereof  in  old  times  accus- 
tomed ;"  and  if  the  owner  of  the  freehold  shall  not 
pull  down  and  amend,  when  adjudged  so  to  do, 
within  six  months,  or  shall  thereafter  enhance 
or  increase  them  against  the  judgment  of  the 
commissioners,  he  is  to  incur  a  fine  of  100  marks  to 
the  Kmg.  Next  follows  the  stotute  of  4  Hen.  4, 
c.  11,  the  preamble  of  which  recites  "  that  by  weirs, 
stakes,  and  kiddels  being  on  the  water  of  Thames 
and  of  other  great  rivers  through  the  realm,  the 
common  passage  of  ships  and  boats  is  disturbed, 
and  much  people  perished,  and  also  the  young  try 
of  fish  destroyed,  and  against  reason  wasted  and 
given  to  swine  to  eat,  contrary  to  the  pleasure  of 
God,  and  to  the  great  damage  of  the  King  and  hia 
people,"  goes  on  to  provide  that  "the  statutea 
thereof  shall  be  holden  and  kept,  and  put  in  due 
execution,  and  that  commissions  shall  be  awarded  to 
Justices  and  others  to  enquire  of  all  that  which  is 
contained  in  the  said  statutes,  and  fo  )[>unish  the 
offenders  of  tiie  same  by -fine  according  to  their 
diBoretion."  In  this  latter  alstate  reference  ia  made 
to  a  purpose  beyond  wbat^was  referred  to  in  the 
former  stattttes,  namely,  tiiepiirteetfionof  the  yuung 
fryof  fish;  but  the  tDention  of  « great rivefs"  in 
the  preamble,  and  tiie  direct  referenoe  to  the  prior 
fetatutes,  shows  that  the  statute-was  intended  to  a|^y 
only  to  weirs  erected  in  navigable  rivers,  and  nam 
which  obstmction  to  navigation  occurred,  atfeliougl& 
the  incidental  injury  to  the  &h  is  thrown  in 
as  an  additional  reason  for  enforcing  the  law.  Tbe 
next  statute  is  that  of  the  12  Ed.  4,  c.  7,  the 
preamble  of  which  begins  by  reciting  as  follows: 
**  Whereas  by  the  laudable  statute  of  Magna  Charta,. 
among  other  things  it  is  contained  tiiat  all  kiddels 
by  Thames  and  Medway  and  throughout  the  realm 
of  England  should  be  taken  aw^,  saving  by  the 
sea-banks,  which  statute  was  mside  for  the  great 
wealth  of  all  this  land,  in  avoiding  the  straitness  of 
ail  rivers,  so  that  ships  and  h6kt8  might  have  in 
them  thdr  large  and  free  passage,  and  also  in 
safeguard  of  all  the  fry  of  fish  spawned  witMn 
the  same."  It  then  goes  on  to  recite  at  length 
the  stattrte  of  1  Hen.  4,  c.  12,  after  which  it 
proceeds  as  follows:  "Contrary  to  which  great 
charter  and  all  the  statutes  aforesaid,  in  dlvears 
parts  of  England,  both  in  the  destroying  of  the 
fish,  as  afore  is  said,  and  in  the  disturbances  of 
the  passages  of  ships,  barges,  boats,  and  other 
vessels,  divers  fish-garths,  mills,  mill-dams,  mill- 
banks,  locks,  ebbing  weirs,  kiddds,  becks,  and 
floodgates,  and  divers  other  disUnrbances  be  daily 
enhanced,  levied,  and  enlarged^  to  the  great  damage 
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el  our  l<ird  tiie  king  sad  of  his  faithful  tieges." 
The  itatuto  then  proceeds  to  enact  that  <*the  statute 
of  the  great  charter,  and  all  other  statutes  con- 
•emiog  the  premises  shall  be  duly  observed  and 
kept,"  with  penalties  on  tiiose  who,  within  a 
ipeeifled  time,  shall  not  obey  the  award  or  jadgment 
el  the  commissioners,  as  to  the  pulUng  down  or 
amending  of  any  of  the  weirs  or  other  disturbances 
specified.  Callis,  a  great  authority  on  these  matters, 
in  his  work  on  Sewers,  p.  256,  expresses  a  decided 
Opinion  that  the  operation  of  Uiese  statutes  is 
confined  to  navigable  rivem.  ^^In  my  opinion,*' 
he  says,  ^<all  the  aforesaid  statutes  did  extend 
only  to  navigable  streams  and  rivers  with  ships 
and  boats."  In  this  opinion  we  entirely  concur. 
The  provision  of  Magna  Charta  is,  it  is  true, 
general  in  its  terms,  and  primd  facte  would  apply  to 
all  rivers,  but  as  Callis  observes,  "  the  generality  of 
the  statute  of  Magna  Charta  is  restrained  by  the 
succeeding  statutes."  The  statutes  of  Edward  III. 
as  well  as  the  first  statute  of  Henry  IV.  refer 
•^Epressly  to  the  *^  great  rivers  "  and  to  the  obstruc- 
tion to  Uie  navigation  as  the  soleground  for  putting 
down  weirs.  It  is  not  till  the  second  statute  of 
Henry  IV.  that  any  reference  is  made  to  the  pro- 
tection of  the  flah,  bat  Uus  is  spoken  of  only 
with  reference  to  the  ^  great  rivers,"  for  this 
statute,  like  the  later  one  of  Edward  FV.,  expressly 
refers  to  the  great  rivers,  and  both  statutes  are 
professedly  passed  to  enforce  the  performanoe  of 
the  former  statutes.  It  is  further  to  be  observed 
aseonflrming  the  iriew  that  these  Acts  are  confined 
to  navigable  rivers,  that  obstmotions  are  prohibited 
which,  except  in  navigable  rivers,  could  be  of  no 
public  detrimei^  Mills,  for  instance,  which  are 
lofbidden  as  intnfering-witii  the  passage  of  vessels, 
wo«ld,  if  established  on  aon-nsvigable  rivers, 
though  they  might  encroaeh  on  the  rights  of 
riparian  owners,  far  from  being  a  public  'evil, 
would  be  of  benefit  to  the  rest  of  the  neigh- 
bourhood. Again,  as  regards  'the  (fish,  inasmocfa 
as  the  public  genemlly  have  a  right  to  fish  in 
navigable  rivers,  the  destmctian  of  the  fry  by 
means  of  weirs  in  such  rivers  was  matter  of 
public  concern,  and  became  a  fit  subject  of 
imperial  legialatian;  but  as  in  other  rivers  the 
riparian  owners  were  alone  entitled  to  take  the  dsh, 
and,  as  appears  by  the  case  of  Weld  v.  Homhyy  7  East 
195,  could  prevent  any  interference  with  the  general 
rights  of  the  riparian..pVDprietors  by  action,  there 
was  no  necessity  in  the  case  of  such  rivers  for 
•Ifttutory  protection.  The  idea  of  prohibiting  an 
enement  which  might  otherwise  be  lawfully 
acquired,  and  thus  to  interfere  with  private  rights, 
izL  order  to  secure  to  the  puUic  a  liurger  supply  of 
aa  article  of  food,  does  not  appear  to  have  occurred 
to  our  earlier  IcgfaUtors.  But  the  wery  enactmen  tv  we 
are  called  upon  to  interpret-seems  toset  the  matter  at 
rest.  If  the  early  stattites  prohibited  weirs  on  non- 
navigable  rivers  as  well  as  in  navigable  rivers,  the 
only  question  as  to  the  former,  as  well  as  the  latter, 
would  be  whether  they  existed  before  the  time  of 
Sdword  I.  But  the  present  statute  makes  a  special 
jieservation  in  favour  of  weirs  lawfully  existing  by 

S*ant  or  charter,  as  well  as  by  immemorial  user, 
ow;  though  length  bf  enjoyment  afforded  legitimate 
evidence  of  a  grant,  enjoyment  under  a  grant 
lequhres  no  length  of  time  to  give  it  validity.  If, 
therefore,  the  Legialature  had  oonsidered  that  weirs 
in  non-navigable  rivers  were  illegal  under  tiie  old 
statutes,  they  would  not  have  ma&  »  reservation  in 
favour  of  weire  eoristing  by  «haitBror<graat  at  all, 
oi-ati«ll  evsats 'W0Bld>have  4uiflnKed '  the  condition 
that>the  clMMer  or  gnat  should  have  been  anterior 
to  the  time  of  Edward  I.  '  But  in  that  case  there 
would  haveiiaen  no^neceerity  for  theieservation.in 
queetion,  lor  it  has  been  fadd  as  far  baek  as  the 
case  of   the  Chester  Mills,  10  Co.  Bep.,  tha^'lhe 


effect  of  the  25  Edw.  8  is  to  legalise  all  weirs  which 
existed  before  the  time  of  Edward  I.    For  these 
reasons  it  seems  to  us  clear  that  though  weirs  in 
navigable  rivers   are   illegal  unless  they  existed 
before  the  time  of  Edward  I.,  such  an  easement  may 
be  acquired  in  private  waters  by  grant  from  other 
riparian  owners,  or  by  enjoyment,  in  short,  by  any 
means  by  which  such  rights  may  be  constituted. 
The  ground  on  which  the  commissioners  have  based 
their  order  thus  failing,  we  have  next  to  consider 
the  other  grounds  on  which  on  the  argument  before 
us  it  was  contended  that  the  right  of  the  app.  to 
have  the  weir  in  its  modem  shape  failed.    In  the 
first  place  it  was  urged  that,  as  there  was  no  pre- 
tence for  saying  that  there  had  been  any  grant  from 
the  other  riparian  owners,  and  the  app.'s  right  to 
the  weir  as  an  easement  must  therefore  rest  on 
enjoyment  alone,  so  as  to  bring  it  within  the  time 
required  by  2  &  3  Will.  4,  c.  71,  the  interruption  to 
the  use  of  the  weir  by  the  acts  of  the  occupier  of  the 
Umberlagh  Mill,  in  causing  the  fender  between  the 
two  islands  to  be  shut  down,  must  be  fatal  to  the  app.'s 
rights.    We,  however,  think  that  there  is  nothing  to 
prevent  a  second  easement  being  acquired  as  subordi- 
nate to  one  already  existing,  where  the  subject-matter 
admits  of  it.    If  the  other  riparian  owners  on  the 
stream  had  -granted  to  the  app.  to  have  a  weir  for 
the  purpose  of  t4tking  fish  at  such  times  as  the 
whole  body  of  the  stream  was  not  needed  for  the 
working  of  the  mill,  such  a  grant  would  have  been 
perfectly  (food,  and  would  have  conferred  an  easement 
pro  Umto.    We  see  no  reason  why  such  a  qualified 
easement  should  not  be  acquired  by  user  for  the 
time  required  to  confer  easements  in  respect  of  water. 
The  remaining  objection  is  that  the  weir,  as  it  now 
exists,  is  not  within  the  reservation  of  the  1:2th 
section  of  the  Act  of  1861,  as  it  is  not  under  any 
grant  <nr  charter,  nor  has  it  existed  from  time  imme- 
morial.   It  must  be  admitted  that  the  case  is  not 
within  the  -words  of  the  reservation,    if    strictly 
tidcen,  but  the  question  is  whether  we  may  :n0t 
give  a  -wider  construction  to  the  language  used.    It 
is   impossible   to   suppose   that   the    Legislature 
intended  to  make  a  disnnction  between  an  easement 
acquired  by  grant  and  one  acquired  by  length  of 
enjoyment.    Under  the  old  law  a  juvy  would  hare 
been  told  to  presume  a  grant  from  a  user  of  sixty 
yean.    The  Preecription   Acts   have  substituted 
fixed  periods  of  enjoyment  for  the  fiction  of  lost 
grants.    The  Legislature  cannot  have  intended-  to 
place  an  easement  established  by  long  user  on  a 
different  footing  from  one  acquired  by  grants-more 
especially  as  any  such  easement  acquired  by  grant, 
howefver  recent,  is  protected  by  the  statute.    The 
intention  must   have  been   to   preserve   existing 
rights,  however  acquired,  and,  though  the  words 
used  :mav«be<inarfeifieial,  ^yet  if  by  a  liberal  construc- 
tion of  the  language  used -we  can  give  effect  to  sudi 
construction,  we  think  we  ought  to  do  so.  '  We- are 
therefore  of  opinion  that  the  order  of  the  commiS'* 
rioners  fbr  the  lemond  of  the  <newer  portion  of*  ihe 
weir- cannot  be  sustained.    We*  havef -loetly  to  con- 
sider that  3^art  of  the  order  of  the  commissioners 
which  relates  to  the  free  gap  which  they  have 
directed  to  be  made  in  the^weir.    We  agree  with 
tiie  commisrioners  in  thinking  that 'the  milldam, 
from  the  lower  of  the  two  islands  to  the  Umber* 
leigh  Mill,  forms  no  part  of  -the  app.'s  weir,  which 
consists  of  the  fenders  and  needles,  and  is  quite 
independent  of  the  dam.    The  fish  pass  ordered  by 
the  commissioners  to  be  made  in  the  dam  as  a  fish- 
ing milldam  can  in  no  way  affect  the  obligation  of 
the  app. to  make  a  free  gap inhis  weir.    But  the 
question  whether  the  commissioners  have  authority 
to  order  such  a  itee  gap  to  be  made  is  one  of  no 
small  difiSculty.    Hie  19th  section  of  the  Act  of 
1661,  while  it  makes  a  reservation  in  favour  of 
wdi»  lawfully  exntingat  the  poosiogof  ^e  statute^ 
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Q  B.]  London  and  North- Western  Rulwjlt  Co.  (apps.)  v,  Vsstbt  or  St.  Pancr^s  (xetps.)  [C.  P. 


annexes  a  condition  ^  that  no  fishing  weir,  although 
lawfully  in  use  as  aforesaid,  shall  be  used  for  the 
purpose  of  catching  salmon  unless  it  have  therein 
such  free  gap  as  hereinafter  mentioned."  The  sub- 
sequent proTision  as  to  the  free  gap  required  is  to 
he  found  in  the  27th  section  of  the  Act,  and  it  is 
not  a  little  remarkable  that,  on  turning  to  that 
section,  we  find  that  it  relates  entirely  to  weirs 
extending  more  than  halfway  across  a  stream  at  its 
lowest  state  of  water,  making  no  provision  what- 
eyer  for  weirs  of  lesser  dimensions.  If,  indeed,  we 
could  treat  the  water  flowing  between  the  islands  and 
the  app.'s  land  as  a  stream  in  the  sense  of  the  Act, 
the  difficulty  would  not  present  itself,  as  the  weir  ex- 
tends across  the  whole  of  this  part  of  the  stream.  But 
we  think  we  cannot  so  hold  under  the  circumstances 
of  this  case.  It  was  urged  before  us  on  the  part  of  the 
resp.  that  unless  the  word  "  stream  "  in  the  27th  sec- 


prohibits  positively  the  use  of  any  weir  unless  the 
subsequent  provisions  as  to  the  gaps  shall  be  coia« 
plied  with ;  the  subsequent  provisions  as  to  free 
gaps  have  no  application  to  wehrs  not  extending 
beyond  the  middle  of  the  stream.  The  28tii  section 
which  provides,  that  where  a  fishing  weir  is  witliont 
a  legal  free  gap  at  the  time  of  the  commenoemenl 
of  the  Act,  the  owner  of  the  weir  shall  make  one 
within  twelve  months,  under  a  penalty,  affords  no 
assistance,  as  the  legal  free  gap  there  referred  tor 
must  be  taken  to  be  a  free  gap  required  by  the  Act, 
no  such  gap  being  necessary  at  law,  or  otherwiee 
than  by  the  operation  of  the  Act  This  being  so^ 
how  can  we  best  reconcile  these  inconsistent  enact- 
ments. It  may,  no  doubt,  be  inferred  from  the 
generality  of  the  enactment  of  the  12th  section, 
that  it  was  intended  by  the  Legislature  that  in 
every  weir  still  permitted  to  exist,  there  should  be 


tion  was  held  to  apply  to  the  ^art  of  a  stream  running    a  free  gap  for  the  passage  of  the  fish ;  but,  nnfor- 


l)6tween  an  island  and  the  main  land,  the  result  would 
be  that  where  a  river  was  divided  by  an  island  into 
two  branches,  if  there  were  two  weirs,  each  extending 
from  the  isbmd  to  the  mainland,  the  whole  river 
would  be  blocked  up.    And  such,  indeed,  would  be 
the  effect  here  in  consequence  of  the  milldam  of  the 
opposite  proprietor  extending  across  the  stream  from 
the  other  side  of  the  island.     This,  however,  is  an 
accident,  and  such  instances  are  likely  to  be  of  rare 
occurrence,  and  can  hardly  have  been  in  contempla^ 
tion  of  the  Legislature ;  while,  on  the  other  hand, 
it  is  to  be  observed  that  if  every  such  part  of  a 
stream  were  to  be  considered  as  within  the  27th 
section,  it  would  follow  that  in  every  instance  in 
which  such  part  of  a  stream  is  only  a  few  feet  in 
width,  as  the  minimum  size  of  ^e  gap  is  fixed  at 
8  feet,  the  practical  use  of  such  a  weir  would  be 
destroyed,  which  would  be  contrary  to  the  intention 
of  the  XiCgislature  to  preserve  existing  rights.    We 
are  far  from  saying  that  where  a  river  divides  itself 
into  two  branches,  and  afterwards  re-unites,  each 
of  such  branches  may  not   constitute   a   stream 
within  the  meaning  of  the  Act.    The  82nd  section 
of  the  Act  of  1865,  which  relates  to  the  alteration 
of  existing  weirs,  by  order  of  the  Secretary  of  State 
on  the  application  of  the  commissioners,  contains, 
indeed,  an  express  provision  that  ^'  for  the  purpose 
of  this  section,  where  a  river  is  divided  into  separate 
branches,  each  branch  shall  be  considered  as  a  sepa- 
rate river."    The  aforesaid  necessity  for  such  an 
enactment,  however,  rather  tends  to  show  that  the 
language  of  the  prior  statute  did   not  admit  of 
such  a  construction.     But,  assuming  that  a  branch 
of  a  river  may  be  treated  as  a  river  or  stream,  the 
question  whether  water  flowing  between  an  island 
and  the  bank  of  a  river  can  be  said  to  be  a  branch 
must  depend  on  the  circumstances  of  each  particular 
case.    In  the  present  instance  the  river,  we  are 
informed,  is  160  feet  wide,  while  the  width  of  the 
part  in  question  does  not  exceed  15  feet.    We  do 
not  think  that  this  narrow  passage  can  be  treated  as 
a  branch  of  the  river.    It  was  further  urged  on  the 
argument  that  the  use  of  the  word  "  stream  **  in  the 
27th  section,  instead  of  the  term  **  river*'  which 
occurs  in  the  other  sections  of  the  Act,  was  intended 
to  meet  such  a  case  as  the  present,  as  a  narrrow 
portion   of    the   river,    though    it    cannot    pro- 
perly  be  termed  a  river,   may  still  be   termed 
a  stream.    Assuming  that  there  is  any  foundation 
for  this  distinction,  yet  in  the  28th  section,  which  | 
must  be  read  with  the  27th,  the  term  <*  river "  is 
again  adopted,  it  appears  that  the  word  "  stream,  "in 
the  27th  section,  was  used  as  synonymous  with  river. 
We  can  therefore  attach  no  importance  to  the  use  of 
^e  word  **  stream,"  as  distinguished  from  '<  river." 
We  are  therefore  under  the  necessity^  of  endeavour^ 
ing  to  reconcile  inconsistent  provisions  of  the  12th 
and  27th  sections  of  the  Act ;  and  the  difficulty  is 
undoubtedly  very  great*    The  first  of  these  sections 


tunately,  while  the  Act  has  specified  what  will  be  a 
sufficient  free  gap  in  the  case  of  weirs  extending 
more  than  half  across  a  stream,  it  has  wholly 
omitted  to  give  any  durections  as  to  what  free  gaps 
are  to  be  made  in  weirs  of  smaller  size.  On  the 
other  hand,  we  cannot  suppose  that  the  Legislature 
intended  to  plaoe  weirs  not  extending  beyond  the 
hslf  of  the  stream  in  a  worse  position  than  weirs  of 
still  larger  dimensions.  But  to  hold  that  the  app. 
could  not  maintain  his  weir  without  having  a  wcSr 
conformable  to  the  provisions  of  the  statute,  when 
the  statute  contains  no  provision  applicable  to  it, 
would  have  the  effect  of  destroying  the  app.'s 
right  altogether,  which  we  think  cannot  have  been 
intended.  In  this  difitoilty  we  think  the  only  course 
open  to  us  is  to  hold  that  the  enactment  of  the  12th 
section,  annexing  Uie  condition  of  having  a  £ree 
gap  to  the  continuance  of  existing  weirs,  thoni^ 
general  in  its  terms,  is  appUcaUe  only  to  such  weirs 
as  come  within  the  27th  section.  If  this  oondusioa 
should  be  inconsistent  with  the  legislative  inten* 
tion,  we  must  leave  it  to  Parliament  to  amend  the 
statute.  It  follows  that  the  order  of  the  commis- 
sioners as  to  the  free  gap  cannot  be  upheld. 


OOUBT  OF  OOMMON  PLEAS. 


B«Mit«a  by  W.  QxAKAX  and  U.  W.  WXmlum, 
Btfritten-At-Law. 


fTedhiesd^,  Feb.  12, 1868. 

The  London  and  North-Wbstern  Railway 
Company  (apps.)  v.  The  Vestry  op  the  Parish 
of  St.  Fancras  (resps.). 

Metr^tpoUtan  Local  Management  AcU  Amendmeni  Act 
(26  *  26  Vict,  c  102)  «.  77^Pamng  new  street^ 
Land  bomuUng  or  abutting  on— AttftcM^. 

By  the  Metropolis  Local  Management  Acta  Amendment 
Act  (25  ^  26  Vict,  c  102),  s.  77,  it  is  enacted  that 
where  a  vestry  home  paced  or  are  about  topave^  a  neio 
street,  the  owners  of  land  bounding  or  abutting  on  such 
street  shall  be  liable  to  contribute  to  the  expenses,  as 
well  as  the  ocamiers  of  houses,  provided  that  it  MH 
be  lawful  for  vie  vestry  to  charge  the  owners  of  land 
in  a  less  proportion  than  the  owners  of  house  prcptrtg^ 
should  they  deem  it  just  and  ejqtediettt  so  to  do: 

Held,  that  a  railway  which  ran  in  a  cutting^  and  was 
adjoining  to  a  new  street  which  the  vestry  were  abont 
to  pave,  and  was  separated  from  it  bp  a  wall,  through 
whidi  there  was  no  communioation  between  the  street 
and  the  railway,  ^^  bounded^'  the  street  within  the 
meaning  of  the  Act;  that  the  ooenpany  were  therefore 
liable  to  contribute  to  the  expense  of  paving  the  street; 
and,  the  vestry  having  charged  the  company  in  thesame 
proportion  as  the  owners  of  house  nraperty,  that  the 
court  had  no  power  to  control  the  aimaretion  vested  in 
diem  by  the  Act, 
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C.  P.]  LoxDON  AND  Kobth-Wkstbbn  Railway  Co.  (appe.)  v.  Vbstbt  of  St.  Paxgras  (respe.)  [C.  P. 


This  was  a  summons  under  the  Metropolis  Local 
Management  Act  1855  (18  ft  19  Vict  c  120,  s.  105) 
and  the  Metropolis  Management  Act  1862  (25  ft  26 
Vict.  c.  102,  s.  77)  to  recorer  the  sum  of  82U  7«., 
being  the  snm  assessed  hy  the  Testrr  of  the  parish 
-of  St  Pancras,  in  the  county  of  Middlesex,  against 
the  London  and  North-Westem  Railway  Company, 
SB  the  estimated  cost  of  making  the  road,  paying 
the  channels,  and  paying  and  kerbing  the  footways 
in  accordance  with  the  resolution  and  directions  of 
the  said  yestry,  opposite  to  and  adjoining  land  of 
which  the  said  company  are  the  owners,  on  the 
north  side  of  a  new  street  called  King  Henry-road, 
•and  in  that  portion  of  the  said  road  which  is  within 
tbe  said  parish. 

At  the  hearing  of  the  said  snnuions  before  me 
James  Smith  Mimsfleld,  Esq.,  one  of  Her  Majesty's 
justices  of  the  peace  for  the  said  metropolis,  I  made 
«D  order  for  payment  of  the  said  sum  of  821L  7s.  by 
the  said  company,  subject  to  the  opinion  of  the 
Court  of  C.  P.  upon  the  following  case  stated  at  the 
request  and  by  the  consent  of  the  said  parties. 

The  street  in  question  has  been  made  since  the 
.year  1862,  and  is  a  new  street  within  the  meaning 
cl  the  said  statutes.  The  main  line  of  the  said 
company's  railway  abuts  upon  and  runs  for  the 
length  of  212  feet  on  the  north  side  of  the  said 
■Street,  and  is  separated  therefrom  by  a  wall  only. 
There  is  no  opening  in  the  boundary  wall,  nor  any 
•communication  between  the  line  of  railway  and  the 
street  The  railway  is  at  a  lower  leyel  than  the 
street  of  18ft.  9m.  The  whole  of  the  land  within 
the  wall  belonging  to  tiie  company  is  occupied  by 
the  several  lines  of  the  company's  railway,  and  the 
•company  will  not  deriye  any  more  benefit  from  the 
paving  of  the  said  street  than  the  metropolitan 
imblic  generally.  There  are  only  two  other  pro- 
perties abutting  on  the  said  street  within  the  said 
parish — ^yiz.,  on  the  south  side  of  the  street  a  build- 
ing and  premises  called  the  Boys'  Home^  abutting 
upon  the  said  street  and  haying  a  fronts^  of  156 
test,  and  also  a  cottage  and  premises  known  as  Bow 
Cottage,  abutting  upon  the  said  street,  and  having 
a  side  frontage  of  89  feet.  The  estimated  cost  of 
making,  paving,  ftc,  the  said  street  within  the  said 
parish  is  5852.  16$.  2d,  towards  which  the  owner  of 
the  property  called  the  Boys'  Home  has  been 
assessed  at  182^  2s.  lOdL,  and  the  owner  of  Bow 
Cottage  at  32/1  6s.  id.  The  sum  of  8212.  7s.,  assessed 
upon  the  London  and  North-Westem  Railway 
CJompany  in  respect  of  the  frontage  of  their  railway, 
is  at  the  same  rate  in  all  respects  as  the  assess- 
ment on  the  owner  of  the  Boys'  Home  and  Bow 
Cottage.  The  London  and  North-Westem  Railway 
Company  contend,  first,  that  they  are  not  liable  at 
all  to  the  said  assessment  as  their  £rontage  upon 
the  street  is  simply  that  of  a  dead  wall,  inclosing 
lines  of  railway,  and  consequenUv  that  they  derive 
no  advantage  from  the  street  or  the  paving  thereof ; 
and,  secondly  that  at  all  events  the  vestry  are  bound 
upon  the  facts  stated  to  charge  them  in  a  less  pro- 
portion than  the  owners  of  house  property  adjoining 
or  abutting  on  the  said  street,  as  they  were  em- 
powered to  do  under  the  77th  section  of  the  Metro- 
polis Local  Management  Act  1862.  The  vestiy 
contend  that  as  Uie  railway  of  the  London  and 
North-Westem  Railway  Company  bounds  and  abuts 
upon  the  said  street,  the  comj^y  are  liable  to  con- 
tribute to  the  expenses  of  pavmg,  fto.,  the  same,  and 
that  as  the  vestry  are  not  of  opinion  that  it  is  just 
and  expedient  to  charge  them  in  a  less  proportion 
than  the  owners  of  the  house  property,  the  company 
are  bound  to  pay  the  equal  proportion  which  has 
been  assessed  upon  them. 

I  found  that  the  company  as  owners  of  land  sepa- 
rated by  a  wall  abutting  upon  the  street  called 
King  Henry-road,  occu^ed  by  the  railway  of 
the  said  company  are  liable  to  contribate   to 


the  estimated  expense  of  paving  the  said  street 
as  well  as  the  owners  of  houses  ^rein  and  that  it 
is  in  the  discretion  of  the  vestry  of  the  said  parish 
whether  they  deem  it  just  or  expedient  to  cnarge 
the  owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property.  I  was  therefore  of  oi^nion 
that  the  vestry  wero  entitled  to  an  order  for  the 
payment  of  the  sum  of  321/.  78.,  being  the  sum 
assessed  bv  the  vestry  upon  the  company  as  the 
owners  of  land  abutting  upon  the  said  street. 

If  the  court  shall  be  of  o^nion  that  the  company 
are  liable  altogether  for  the  sum  assessed  upon 
Uiem  or  any  part  thereof,  then  judgment  for  the 
whole  sum,  or  such  proportion  as  the  court  shall 
think  fit,  is  to  be  entorea  for  the  parish.  But  if  the 
court  shall  think  that  the  company  is  not  liable  at 
all,  judgment  is  to  be  entered  for  the  company.  In 
eitiier  case,  the  costs  are  to  be  in  the  discretion  of 
the  court 

By  the  Metropolis  Local  Management  Acts 
Amendment  Act  (25  ft  26  Vict.  c.  102)  s.  77,  it  is 
enacted  that  **  where  any  vestry  or  district  board 
shaU,  under  the  powers  given  by  sect.  105  of  the 
18  ft  19  Vict.  c.  120,  have  paved,  or  be  about  to 
pave,  any  new  street,  the  owners  of  the  land  bound- 
ing or  abutting  on  such  street  shall  be  liable  to 
contribute  to  the  expenses  or  estimated  expenses  of 
paving  the  same  as  well  as  the  owners  of  houses 
therein,  provided  that  it  shall  be  lawful  for  the 
yestry  or  district  board  to  charge  the  owners  of  land 
in  a  less  proportion  than  tiie  owners  of  house  pro- 
perty should  they  deem  it  just  and  expedient  so  to 
do,  ftc" 

Staveky  HiU  for  the  apps.,  contended  that  the  land 
of  the  company  did  not  ^  bound  "  the  street,  within 
the  meaning  of  the  Act.  There  was  no  opening  on 
to  the  company's  land  from  the  street,  and  there 
must  be  a  power  of  entry  on  to  the  land  for  it  to  be 
said  to  bound  the  street.  [Willbb,  J.— The  wall 
would  be  land.  Keane,  Q.  C.  cited  Amett  v.  The 
Londm  and  North- Western  RaUway  Company.  20 
L.  T.  801.  The  land  of  the  company  oertunly 
did  not  abut  on  the  street  Moreover,  the  vestiy 
was  bound  by  the  Act  to  use  a  proper  discretion, 
and  they  had  not  done  so  in  this  case,  as  they  had 
charged  the  company  in  the  same  proportion  as 
thff^  had  the  owners  of  houses  abutting  on  the 
street 

Keaw,  Q.  C.  (with  him  Le  Brtt<m\  for  the  reaps., 
was  not  called  upon. 

WiLLBS,  J.— I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  resps.  The  land  of  the  company 
does  bound  the  street  The  apps.  have  pointed  out 
what  seems  to  be  a  hardship,  but  the  answer  to  this 
is  that  the  Legislature  has  used  general  language 
and  given  the  vestry  a  discretionary  power  to  deal 
with  such  a  case  as  this  when  it  mignt  arise.  We 
have  no  power  to  control  the  vestry  in  this  matter. 
The  magistrate  has  not  done  wrong  in  making  this 
order  on  the  apps.  The  vestry  may,  perhaps  recon- 
sider the  matter ;  but  if  it  does  not  ^®  cannot  alter 
the  decision  it  has  already  made. 

M.  Smith,  J. — ^I  am  of  the  same  opinion.  The  Act 
very  clearly  makes  all  land  bounding  the  street 
liable  to  contribute  to  such  a  rate  as  this.  As  to 
the  second  point  raised,  we  have  no  power  to  con- 
trol the  vestry. 

Keane,  Q.  C.  asked  for  costs. 

WiLLss,  J.  said  that  this  was  a  veiy  proper  case 
to  be  brought  before  the  court,  and  each  party 
should  bear  his  own  costs. 

Juc^ent  Jot  the  retpt. 

Attorney  for  the  apps.^  Bienkintop. 
Attoniey  for  the  xesps.,  W,  2>.  Cooper. 
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£x.]     Wilson  (Administratrix)  v.  The  Matob,  Au)ebmen,  awd  Bu]t(»SftBS  of  Hjlufjlz.      fEi 


ooxjBT  OF  mcoHBaxnost. 

Bepoited  by  H.  Lbigs  and  E.  Luxlct,  Bsqra.,  Bamtftcrs- 

at-Law. 

Jon.  24,  25,  and  80,  1868. 

WiLBOK  (administrfttrix)  v.  The  Mayor,  Aldermen, 
AND  Burgesses  of  Halifax  (sued  as  the  Local 
Board  of  Health). 

Negitgence— Local  B&ard  of  Health — Duty  to  fence 
tiamtrous  footpath — Omission-^Notice  of  action — 
PuoUc  body^-The  Towns  Improvement  Clauses  Act 
1847  (10  ^  11  Vict.  c.  84),  seot.  BS^The  PubHc 
Health  Act  ISiS  (II  ^  12  Vict,  c,  63%  sect,  68^ 
Constncitonm 

The  plt*s  husband,  tn  passing  along  a  public  footpath  in 
the  town  of  H.,  alongside  of  which  a  goit,  not  pro- 
tected by  any  fence  between  it  and  the  footpath, 
had  immemorial/y  run,  JeU  into  the  goit  and  was 
drowned.  In  an  action,  under  Lord  Campbelts  Act, 
by  his  widow  against  the  defts,  as  the  local  board  of 
health,  the  first  count  of  the  declaration  loas  founded 
on  sect.  83  of  the  Towns  Improvement  Clauses  Act 
Act  1847  (10  j*  11  Vict.  c.  34),  and  treated  the  goit 
as  a  ^*  hole  or  other  place  "  within  that  section,  and 
alleged  a  breach  of  duty  in  the  de/ts,  (as  such  local 
board)  in  their  not  causing  the  same  to  be  "  repaired, 
protected,  or  inclosed  so  as  to  prevent  the  same  from 
bein^  dana&rous  to  passengers,  j^./'  within  the  same 
section.  The  second  count  was  founded  on  the  GSth 
section  of  the  Public  Health  Act  1848  (U  i*  12  Vict, 
c,  63\  and  alleged  a  breach  of  duty  in  the  defls.  (as 
such  local  board),  in  their  ^*  neglecting  to  fence  off,  for 
^  protection  of  passengers,  a  certain  footway,  near 
to  a  certain  mm  or  goit,"  Src.  The  dsfU,  pleaded 
^  not  guikv,"  by  stat.  The  PubUc  Health  Act  1848 
(11  ^  12  Viet.c.  63)mc<.  }Sdf  pabUc  Act : 

Held,  first,  that  the  goit  in  question  was  not  a  **hole  or 
other  place  "  within  the  meaning  oj  sect.  83  of  the 
"Towns  Improvement  Clauses  Act  1847  (10  &•  11 
Vict,  c.  84),  the  holes  or  places  there  refbnd  to  being 
'  holes  and  similar  places  arising  or  exposed  **'  during  the 
construction  and  repair  of  the  sewers,  streets,  and 
houses  **  of  the  town,  and  there  was  no  duty,  therefore, 
vpon  the  defts.  under  that  section  to  cause  the  goit 
"to  be  repaired,  protected,  or  inclosed,  so  as  to  prevent 
danger  iheref ram ;" 

Held,  secondly,  that  the  68<A  section  of  the  Public  Health 
Act  1848  (11  j*  12  Vict,  c,  63),  which  xesU  all  the 
streets,  being  highways  within  any  district,  in  the  local 
board  of  health,  and  esuxets  that  *<  the  said  hoalk^ard 
ahall  from'iime  to  time  emus  aB  such  streets  to  he 
repair^  t^'Os  and  when  ooMMtm  wu^  reqmre,  atld 
Hiej  nmyfi^  time  to  time  catue  the  toil  ofofiyeuth 
etreets  to  le  raised,  lowered,  or  altered,  as  dteymay 
think  AtfUkd  ^Uce'«mdk$^  in  repair  fmcee  and  poets 
for  the- safety  of  foot  passengers,"  dees  wot  meute  it 
chligat^  sipen  tie  local  board  to  phte  fences  and 
■'poets  idong  On  ancient  fbotpaih,  where  fwne  had  e»er 
exseted  brfore,  bat  vests  a  dkcretien  in  them,  in  the 
^tnaUer;  and  therefore  the  euppoeed  ahsebUe  doty  of 
the  defls.,  upon  which  the  eccomd  count  was  Jiwnad, 
did  not  exist,  and  that  cause  of  action  also  failed, 

'HflstnoU  V.  The  CommisBionera  of  Byde,  S  L.T. 
Ikp.N.S.&7if  4jB.  j*&d61;  33^.^.89,  Q.B. 
distinauished ;  and  Fanons  n.  The  Vestry  of  St. 
Matthew,  Bethnal-green,  17  L.  T.  JUp,  N,  S. 
211 ;  Z.  Eq),,  3  C.  P.  56,  commented  on. 

Q^CBre,  whether,  in  addition  to  the  well  established 
'temidy  by  tndktmsnt,  enery  individual  amem^  the 
tp^Hc  'has  a  right  tf  aotien  for- any  andtvery  tnjwry 

resulting  from  a  fauure  of  the  heal  aathoifitiee  toper' 
farm  a  Jaty  ammad  to  them  by  the  6Sth  section  of 

The  PubKc  Heakh  Act  1848  f 

Held,  thirdly,  that  the.  d^U^wan  mtitkd  <o  iMhes  of 


action,  it  being  now  settled  by  authority  (see  DaTis  r. 
Curling,  8  Q.  iS.  286;  lb  L.  J., N.  S^  bQ,  U.  B. ; 
and  Poulsum  v.  Thirst,  16  L.  T.  Rqp.  N.  S,  324  ; 
L.  Hep.,  2  C.  P.  449 ;  36  L,  J.  225,  C.  P.)  that  an 
omission  to  do  something  tluxt  ought  to  be  done  in  order 
to  the  complete  oer/brmance  of  a  duty  imposed  upon  a 
public  boay  unasr  an  Act  of  Parliament,  or  continuing 
to  leave  any  duty  unperjormsd,  amounts  to  €ui  act  "  done 
or  intended  to  be  done  **  wUhin  the  meaning  of  the 
clauses  requiring  notice  of  action  for  the  protection 
of  public  bodies  under  Acts  of  Parliament  inqtosisig 
public  duties. 

This  was  an  action  against  the  defts.  behig  alao 
the  local  hoard  of  health  for  the  borough  of 
Halifax,  and  was  brought  under  Lord  Campbell's 
Act  (9  &  10  Viet.  c.  93)  by  a  widow  to  reooTer 
damages  by  way  of  compensation  for  the  loss  of  her 
huflboDd  by  drowning,  through  alleged  negligeooe 
on  the  part  of  the  defts.  The'dedarttion  contaiiMd 
three  counts.  The  first  count  oluffged  that  befoie 
and  at  the  time,  ftc.,  there  was  within  the  boua- 
daries  of  the  borough  of  Halifax  and  within  the 
limits  of  the  district  of  the  loeal  board  of  heallth  for 
the  said  borough,  a  certain  goit  hole  or  other  piaee 
near  to  a  certain  street  within  the  limits  of  the  aoid 
borough  and  of  the  said  loea^  board,  which  said  g^ 
hole  or  other  place  was,  for  want  of  sufficient  repidrSy 
protection,  and  indosure,  dangerous  to  the  pas- 
sengers along  the  eaid  street,  and  it  thereupoii 
became  and  was  the  duty  of  the  defts.,  as  and  bdiqp 
the  local  board  of  health  for  the  said  borough  of 
Halifax,  imder.aad  by  virtue  of  the  statutes  in  audi 
case  made,  to  cause  the  same  to  be  repaired,  pro- 
tected, or  inclosed  so  as  to  prevent  tiie  same  from 
being  dangerous  to  passengers  passing  along  tlie 
said  street,  yet  the  defts.,  contrary  to  their  eacld 
duty,  wholly  refused  and  neglected  to  cause  tho  said 
gdt  hole  or  other  place  to  be  repaired,  protected,  or 
indoeed,  and  the  same  was  and  remahied  wholly 
unrepafared,  unprotected,  and  unencleaed,  where^ 
and  by  means  of  the  said  breach  of  duty  on' tlie 
part  of  the  defts.  the  said  deosMed,  who  dnriiu^ 
his  lifetime  was  passing  along  the  said  street,  fdl 
into  the  said  goit  hoU  or  other  place,  and  was 
'drowned,  Ibc. 

The  second  count  charged  that  the  defts.,  than 
bdttg  the  loeal  board  of  health  for  the  borough  of 
Halifax,  wrongfully  negleeled  to  fence  off  for'siiie 
protection  of  passengers  a  certain  footway  near  to 
a  certain  dam  or  gdt  withia  the  borough  of  HallteK 
and  within  the  4istriet  of  the  said  Halifax  Loaal 
iloard  of  Health,  and  wroagfuUy  permitted  the 
fame  to  be  and  contiirae,  and  the  same  iras  danger- 
ous for  foot  paseoBgers  using  the  said  footway,  and 
«he  sameiraB  leftidthout  suffident  light  to  w«m 
peifOBs,  whereby 'and  by  mtaas  of  tile  preiuissi, 
Samud  Wilson,  who  in  his  lilMme  was  paasing 
along  the  add  footway  and  near  thosdd  dam  or  galt» 
4M  he  lawfuliy  might,  Idl  into  the  eaid  4am  or  gait» 
and'was  drowned,  Ac 

The  third  count  ehaiged  that  the  defts^«alin|g 
wider  osrtain«  statutes,  >&o.,  altered  and  rdsed  the 
level  of  tertain  streets,  and  thereby  tho  same  beeaae 
dangerous  to  passengers,  %c,  and  they  negkeiad 
tiiBirdnty  in  not  lighting,  fencing,  and  gnardttng 
the  same,  whereby  the  deceased  fdl  into  the  said 
goity  ftc,  but  as  this  count  was  abandoned,  it  is  uoDe- 
oessary  to  set  it  out  further. 

The  defts  ^teled  that  theywere  not  guii^l^ 
alstttte,  the  PubUc  Hedtb  Act  1868  (11  &.  12  VSat. 
c.  W)r  fl-  i39,  public  Aot 

A  notice  of  teteaitlon  to  bring  an  action  waa 
eervod  on  %he  dofts.  beadng^ttie  algnatsre  of  the 
pit,  but  it  did  not  state,-as  it  is  required  by  aaoL 
189  of  11  d  12  Viet,  c  08,  that  it  should  do,  dtfaer 
the  abode  of  the  pit.  or  the  name  or  plaoe  of  ahoda 
of  h«r  attorney  or  agent. 

Atthe«rid  before  Figott,  B^^-t  tho  lait  Leads 
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Ex.]       Wilson  (administratrix)  v.  Thb  Matob,  Aldbiocbv,  and  BnsonBSBs  of  Halifax.       [Ex. 


asBizes,  it  appeared  that  the  deceased  fell  off  a 
public  footway,  within  the  deft.'s  district  into  an 
open  private  watercourse  or  goit  which  from  time 
immemorial  had  run  unfenced  alongside  the  same 
footway. 

The  pit.  obtained  a  yerdict  for  7oL,  and  laaye 
was  reserved  to  the  defts.  to  more  to  enter  a  nonsuit 
or  a  yerdict  for  themselyes,  and  accordingly  a  rule 
was  obtained  by  Kwiplay  for  the  defts.  in  Michael- 
mas Term,  to  set  aside  the  plaintiff's  yerdict  and  to 
enter  a  nonsuit  or  yerdict  for  the  defts,  pursuant  to 
leave  reserved,  on  the  grounds,  first,  that  a  notice 
of  action  was  necesssary,  and  that  no  sufficient  notice 
was  given ;  secondly,  that  there  was  no  such  duty 
upon  the  defts.  as  tluit  upon  yffdch  the  second  count 
(upon  which  the  verdict  for  the  pit.  was  entered) 
was  founded,  or  to  enter  judgment  non  obstante 
tferedictOy  on  the  ground  that  the  second  count  did 
not  show  any  duty  or  liability  on  the  part  of  the 
defts. 

The  following  sections  of  the  various  Acts  of 
Parliament  were  referred  to  and  relied  on  in  the 
argument  as  bearing  materially  on  tiie  points  in 
question  in  the  case : 

The    Towns   Improvement    Clauses   Act    1847 

flO  &  11  Vict.  c.  34]^contains  various  enactments 
sects.  79  to  83)  under  the  heading,  "  With  respect 
to  precautions  during  the  construction  and  repair 
of  the  sewers,  streets,  and  houses.*'  Sect.  88,  which 
is  the  last  of  the  sections  under  that  heading, 
enacts  that 

If  any  bufldtag  or  Ao7«,  or  anf  other  plaee  near  any  street  be, 
for  want  of  snlncient  repair,  protection  or  incloeureu  dange- 
roos  to  the  passengers  along  such  street,  the  commissionerB 
shall  cause  the  same  to  repaired,  protected,  or  inclosed,  so  as 
to  prevent  danger  therefrom;  and  the  expenses  of  sooh 
repair,  protection,  or  inoloaore  shall  be  repaid  to  the  eommls- 
aioners  by  the  owner  of  Uie  premises  so  repaired,  protected, 
or  inclosed,  and  shall  be  recoverable  from  him  as  damages. 

And  the  45th  section  of  the  Local  Government 
Act  1858  (21  &  22  Vict.  c.  98)  incorporates  the  pro- 
Tisions  of  the  above  mentioned  Act  "  with  respect 
to  precautions  during  the  construction  and  repair 
of  the  sewers,  streets,  and  houses." 

The  68th  section    of   the    Public  Health  Act 

1848  (11  &  12  Vict  c.  63)  enacts : 

That  all  present  and  ftatore  streets,  being  or  which  at  any 
lime  become  highways  within  any  district,  and  the  pavement, 
atones,  and  other  matttlals  ttiereof,  and  ail  bafldingB,  imple- 
ments, and  other  thinga  provided  for  the  purposes  weteof  by 
any  sorreyor  of  highways,  or  by  any  person  serfing  the  office 
of  surveyor  of  highways,  shall  vest  In  and  be  nnder  the 
management  and  control  of  the  Local  Board  of  Health ;  and 
tike  said  Local  Board  ikaU,  from  time  to  time,  came  all  eaeh 
streets  to  be  levelled,  paved,  flagged,  ehannelled,  akerad,  and 
mpaired  as  and  when  occasion  may  reqniro,  a%d  Mar  ouiy, 
from  tbne  to  time,  eanse  the  soil  of  any  such  i^ftreet  to  be 
ralaed,  lowerad,  or  aHsMd  as  they  may  think  fit,  and  ptaee 
Aiuf  keep  in  repair  fences  and  poets  for  <lw  stfety  of  foot- 
passengers. 

ifanMty,  Q.  C.  and  H.  F.  OibboiUy  fbr  the  pit., 
•howed  cause* ->Tfae  first  queatton  is  whether 
there  is  any  4aty  imposed  upon  the  local  board 
to  put  up  a  fenoe  to  secure  the  pnUio  from 
injury?  In  the  tint  plaoe  it  is  onatended 
on  the  part  of  tiie  pit.  that  th^  wore  tmmd 
to  fence  doigeimis  plaoaa  under  Idle  Towns  im- 
provement Clauses  Act.  The  Public  Health  Aet 
1848  (11  &  12  Vict.  c.  03),  and  the  Looal  Qovvni- 
ment  Act  (21  &  22  Viet,  c,  98)  are  to  lie 'feed  to- 

Ether  as  one  Aet.  The  corporation  of  Hiilfuc 
ye  by  the  adoption  of  the  Local  GkrvenimcBit  Act, 
heco'me  the  Looal  Board.  Some  of  tiie  ehnms  of 
the  Towns  Improvement  Clauses  Act  1947  na  ife  11 
Vict.  c.  84)  are  iaootfpotated  In  the  Leoal  JQo!mn« 
ment  Aet,  and  amongethers  the  88id  aeetlen.  Tlie 
68th  section  of  the  rublic  Health  Aet  1848  vesta 
the  management  of  the  streets  in  the  looal  beard ; 
and  by  the  2nd  section  ^street  "incliidea  any  hi(^- 
way,  lane,  or  footway ;  and  the  117th  section  veats 
in  them  the  offlee  of  suryeyor  of  highways.  By  the 
lOth  seetioa  of  tlie  Looal*  QofeaonieaMiiieateeat 


Act  1861  (24  &  25  Vict.  c.  61),  all  the  powers  vested 
by  5  &  6  Will.  4,  c.  50,  in  the  inhabitants,  in  vestry 
assembled,  of  any  parish,  township,  or  place,  are 
vested  in  and  made  exerciseable  by  the  local  board. 
Under  sect.  68  of  the  Fufillc  Health  Act  the  duty  of 
fencing  is  imposed  upon  the  local  board.  The  Act 
says  that  the  board  "shall"  cause  streets  to  be 
leveled,  paved,  flagged,  channelled,  altered,  and 
repaired  as  and  when  occasion  may  require ;  "  and 
that  they  may,**  from  time  to  time,  cause  the  soil 
of  any  such  street  to  be  raised,  lowered,  or  altered 
as  they  may  think  fit,  and  place  and  keep  in  repair 
fences  and  posts  for  the  safety  of  the  passengers. 
Either  the  words  "  and  that  they  may,"  down  to 
"  think  fit,"  are  parenthetical,  and  the  enumeration 
of  the  dnties  they  "  shall "  perform  is  taken  up 
again  at  the  words  **  and  plflce,"  or  the  word  "  may'* 
here  used,  being  used  as  applicable  to  a  public  du^y 
is  to  be  construed  as  having  the  same  signification 
as  "shall.**    In  the  case  of  M^Kinnon  v.  Penson^ 

8  Ex.  319 ;  22  L.  J.  67,  M.  C.  (aflfcrmed  in  error, 

9  Ex.  609 ;  23  L.  J.  97,  M.  C.)  it  was  held  that  an 
action  would  not  lie  against  the  county  surveyor  for 
nonrepair  of  a  country  bridge;  and  in  Young  v. 
Daviesy  6  L.  T.  Eep.  N.  S.  363;  7  H.  &  N,  760;  31 
L.  J.  250,  Ex.  (affirmed  in  error  9  L.  T.  Rep.  N.  S. 
145 ;  2  H.  &  C.  197),  it  was  held  that  no  action  Ilea 
against  a  surveyor  of  highways  for  damage  re- 
sulting from  his  neglect  to  repair  the  highways. 
But  the  decisions  in  those  cases  turned  upon  the 
fact  that  the  liability  to  repair  rested  upon  the 
county  and  the  parish,  and  the  surveyor  was  not  in- 
tended to  be  made  personally  liable,  and  no  actioa 
would  lie  against  a  fluctuating  number  of  indi- 
viduals like  a  parish,  or  the  inhabitants  of  a  county. 
Here  there  is  no  such  difficulty,  the  defts.  being  a 
corporation.  In  HartneS  v.  The  Ryde  Commissioners^ 
8  L.  T.  Sep.  N.  S.  674  ;  33  L.  J.  39,  Q.  B. ;  4  B.&S 
361,  it  was  accordingly  held  that  commissioners 
under  the  Towns  Improvement  Clauses  Act  1847, 
were  liable  to  an  action  in  their  corporate  capacity 
at  the  suit  of  a  person  who  had  suffered  damage 
from  a  highway,  within  the  limits  of  the  defts.' 
Special  Act,  being  allowed  by  them  to  remain  in  a 
dangerous  condition.  Then  again,  the  duty  Of 
making  the  goit  secure  is  thrown  upon  the  defts.  by 
the  8SM  section  of  the  Towns  Improvement  Clauses 
Act  1847  (10  &  11  Vict.  c.  34),  which  enacts  that  if 
any  building,  or  hole  or  other  place  near  anv  street, 'he> 
for  want  of  repair,  protection,  or  inclositfe,  dau" 
gerous  to  passengers  along  the  street,  the  coiUmis* 
sioners  snail  cause  the  same  to  be  repaired,  pro- 
tected, or  enclosed.  It  is  true  the  sections  of  that 
Act,  incorporated  into  the  Local  Government  Act, 
are  headed  *' With  respect  to  precautions  daring  the 
construction  and  repair  of  the  sewers,  streets,  and 
houses.'*  But  that  will  not  limit  any  positive  enact- 
ment contained  in  them  which  goes  beyond  vudi 
heading :  (The  Eastern  Counties  Railway  Company  T. 
Marriagey  9  H.  L.  Cas.  32 ;  3  L.  T.  Rep.  N.  S.  6(5.) 
The  primary  object  of  introducing  a  set  of  sections  in 
this  way  is  merely  to  give  an  easy  mode  of  incojpo- 
vating  uiem  by  reference  without  giving  the  number 
of  each  section  incorporated.  The  61  st  section  of  the 
Towns  Improvement  Clauses  Act  1847,  for  instance^ 
as  to  the  alteration  of  gas-pipes,  &c.,  is  clearly  not 
confined  to  cases  within  the  heading  under  whibh  it 
is  contained.  With  respect  to  the  question  whether 
notice  of  action  is  necessary,  tiie  I39th  section  of 
the  Public  Healrh  Act  enacts  that  no  action  shall 
be  brought  against  the  board  for  <*  anything  done  Or 
intended  to  be  done**  under  the  Act  till  after  one 
asonth's  notice  of  action.  In  this  ease  the  action  is 
clearly  not  for  a  thing  ^'done  or  intended  to  be  done;*' 
it  is,  if  anything,  mere  nonfeasance.  They  cited  on 
this  point 

Kmg  r^BtK^rsUt  12  A.  &  E.  460;  s.  o.  nom^rike 
.I^Msa.y.  Ain*s^  IUh  J.r  JiT-^  8a7r  Q.  B. ; 
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Ex.]        Wilson  (adminiBtratrix)  o.  Thb  Matob,  Aldebxbh,  jjn>  Buroessbs  of  Halifax.       [Ex. 


PauUum  T.  Thirst,  16  L.  T.  Bep.  N.  S.  824;  L.  Bep. 

2  C.  P.  449 ;  86  L.  J.  225,  0.  P.; 
Davis  T.  CurUnff,  8  Q.  B.  286;  15  L.  J.,  N.  S.,  56, 

Q.B.; 
EUmckard  y.  Bramble,  8  IC  &  S.  181; 
Umpkdby  y.  McLean  and  another,  1  B.  ft  Aid.  42: 
iV0i0<ofi  y.  JSSm,  5  £.  ft  B.  115 ;  24  L.  J.  887,  Q.  B. 

MelUshj  Q.C.  and  Kenrnkofy  contra,  for  the  def ta., 
in  support  of  the  rule. — ^This  being  an  action  for  non- 
feasance, it  18  clear  that,  if  no  dutj  is  on  the  corpo- 
ration under  one  or  other  of  the  sections  which  haye 
been  referred  to  (sect  68  of  the  Public  Health  Act 
1848,  and  sect.  83  of  the  Towns  Lnproyement 
CUuses  Act  1847),  they  are  not  liable  at  all.  The 
dedication  of  a  way  with  an  existing  obstruction  or 
danger  in  it  is  one  thing,  and  the  creation  of  the 
obstruction  or  danger  in  the  way  subsequently  to 
dedication  is  another  and  distinguishable  thing,  for 
which  the  creator  may  be  indictable  as  for  a  nuisance. 
This  was  a  goit  for  which  the  owner  was  not  indict- 
able, and  over  which  the  corporation  had  no  power. 
As  to  sect.  68  of  the  Public  Health  Act,  the  con- 
struction sought  to  be  put  upon  it  by  the  other  side 
is  not  maintainable.  To  read  it  "  and  shall  place,"  as 
contended  for,  would  dissociate  the  word  "place" 
from  the  rest  of  the  clause,  and  is  a  forced  and  un- 
reasonable construction;  neither,  acooiding  to  the 
ordinary  rules  of  construction  of  language  and  sen- 
tences, can  that  portion  of  the  clause  be  read  paren- 
ikeiiccilly,  as  desired  b^  the  pit.  The  words  are 
permissive  and  discretionary,  and  why  should  the 
court  make  them  compulsory  ?  But  if  the  section 
is  to  be  read  "  shall  place,"  then  the  local  boards  are 
by  sect.  117  of  the  Public  Health  Act  1848  merely  put 
in  the  position  of  surveyors  of  highways ;  and  Young  y» 
Davis  (ttbi  siq).^  referred  to  by  uie  otiier  side,  shows 
that  a  surveyor  would  not  be  liable  in  such  an  action 
for  the  default  of  the  parish.  Hartnell  y.  The  Rjfde 
Commissioners  (ubi  siq).\  also  relied  on  contra,  is 
distinguishable;  the  aecision  there  nro^eds  on 
sect.  49  of  the  Towns  Improvement  Clauses  Act 
1847 :  but  sects.  47,  48,  and  49  of  that  Act,  relating 
to  the  paving,  &c.,  of  streets,  are  not  incorporated 
in  the  Local  Government  Aot  1858,  which  is  the 
Act  now  in  question.  It  was  not  intended  by  the 
Legislature  to  cast  fresh  duties  or  liabilities  on  the 
corporation ;  and  the  recent  case  in  the  C.  P.  in 
Michaelmas  Term  bust,  Parsons  y.  7^  Vestry  of  St. 
Jllatthew,  Bethnal-green  (17  L.  T.  Bep.  N.  B.  211; 
16  W.  R  85),  (a)  goes  expressly  to  that  extent  with 
regard  to  the  operation  of  the  clauses  making  the 
Testry  surveyors  of  highways;  and  sect.  10  of 
24  &  25  Vict,  c  61  (Local  Government  Act  1861), 
which  has  been  refmed  to  contra,  merely  says  that 
for  the  future  local  boards  shall  have  tlie  power  of 
inhabitants  in  vestry.  There  was  no  duty  on  the  def  ts. 
to  fence  the  goit  in  the  way  charged.  Next,  with 
regard  to  sect.  88  of  the  Towns  Improvement  Clauses 
Act  1847  (10  &  11  Vict  c  84),  which,  with  the  four 
previous  sections,  are  incorporated  in  the  Local 
Government  Act  1858,  that  section  comes  under  the 
distinct  heading  "  with  respect  to  precautions  during 
the  construction  and  repair  of  the  sewers,  streets, 
and  houses,"  and  is  therefore  utterly  inapplicable  to 
and  does  not  touch  the  present  case.  It  is  not,  as 
argued  by  the  pit.,  a  general  section  with  no  reference 
to  what  precedes  it  It  must  be  read  with  the  pre- 
Tious  sections  relating  onl^  to  *'  buildings  and  holes" 
caused  in  ^  the  construction  and  repair  of  sewers," 
&C.,  and  "  any  other  place"  means  a  place  lesembling 
8udi«  buildings  and  holes:"  (1  he  Eastern  Counties 
Baiboay  Company  v.  Marriage,  ubi  siq),)  The  public 
must  take  the  highway  dedicated  am  onere.  To 
hold  otherwise  would  lead  to  glaring  inconveniences, 
absurdities,  and  injustice,  as  in  the  case  of  a  tow- 

(a)  Baportod,  also,  iliMa  ttienreiwit  omswm  deoUM,  inthe 
Fobnisiy  BomlMr  or  tlM  Jaw  aepOTts->L.  Bapi,  8  CI  P.  Mb 


ing-path  on  a  canal ;  or  a  path  it  may  be  of  many 
miles  over  a  moimtam,  which  by  night  may  be  very 
dangerous;  or  e.^.,  the  walk  across  the  cliff  at  Sand- 
gate.  Lastly,  as  to  notice,  the  cases  cited  contra 
relating  to  actions  ex  contractu  need  not  be  referred 
to  as  they  have  nothing  to  do  with  actions  for  breach 
of  duty.  Davis  v.  Curling  (ubi  sup.)  i»  in  point,  and 
sect  109  of  the  Highway  Act  (5  &  6  WUL  4,  c  30) 
is  similar  to  sect  189  of  11  &  12  Vict  c.  63,  except 
that  the  words  *<  or  intended  to  be  done"  are  not  in 
the  former  Act 

Qtr.  adv.^  vult. 

Jan.  80.— Kbllt,  C.  B.  now  delivered  the  judg- 
ment of  the  court  (Kbllt,  C.  B.  and  Mabtin  and 
Chankbll,  BB.)  as  follows.— This  action  is  brought 
to  recover  damages  against  the  def  ts.  for  having 
permitted  a  public  footpath,  within  the  limits  ol 
their  Acts,  to  remain  without  a  fence  to  ensure  the 
safety  of  the  public  in  passing  along  such  footpath, 
whereby  the  deceased,  the  husband  of  the  pit,  fell 
into  a  goit  by  the  side  of  the  path,  and  was  drowned. 
The  declaration  contained  three  counts.  The  third 
was  abandoned.  The  first  is  grounded  upon  the 
83rd  secUon  of  the  stat.  10  &  11  Vict  c.  34  (The 
Towns  Improvement  Clau^  Act  1847),  and  the 
second  upon  the  68  th  section  of  the  11  &  12  Vict 
c.  63  C^ie  Public  Health  Act  1848).  The  action 
was  brought  under  Lord  Campbell's  Act  The  facts 
were  that  there  is  a  public  footpath  in  the  town  of 
Halifax,  alongside  of  which  a  goit  runs,  and  the 
path  is  unprotected  by  a  fence.  The  pit's  husband 
in  passing  along  this  footpath,  fell  into  the  goit  and 
was  drowned.  The  alleged  duty  in  the  first  count 
is,  that  it  was  the  duty  of  the  def  ts.  to  cause  the 
goit  to  be  repaired,  protected,  and  enclosed,  so  as 
to  prevent  danger  to  passengers  on  the  footpath. 
As  has  already  been  said,  this  count  was  framed 
upon  the  83rd  section  of  the  10  ft  11  Vict  c.  34. 
we  are  clearly  of  opinion  that  the  goit  into  which 
the  deceased  fell  was  not  *'  a  hole  or  other  place " 
¥rithin  the  meaning  of  that  section.  The  section  is 
the  last  of  a  series,  beginning  with  the  79th,  and 
we  think  the  holes  and  places  referred  to  in  the 
section,  are  holes  and  similar  pUces  arising  or 
exposed  during  the  construction  and  repair  of  the 
sewers,  streets,  and  houses  of  the  town.  The  second 
count  is  founded  upon  the  68th  section  of  the 
Public  Health  Act  1848  (U  ft  12  Vict  c  63).  The 
cause  of  action  alleged  was  that  the  defts.  had 
wrongfully  neglected  to  fence  off,  for  the  protection 
of  the  passengers,  the  footway  near  the  goit,  and 
that  thereby  the  deceased  met  his  death.  The  68th 
section  vests  all  the  streets,  being  highways,  in  the 
local  board,  who  are  in  this  case  the  defts.,  and 
enacts  that  they  shall  from  time  to  time  cause 
the  same  to  be  repaired,  and  that  th^  may  from 
time  to  time  cause  the  soil  of  the  streets  to  be 
raised,  ftc,  and  place  and  keep  in  repair  fences  and 
posts  for  the  safety  of  foot  passengers."  The  argu- 
ment for  the  pit  was,  that  this  section  made  it 
obligatory  upon  the  defts,  to  place  fences  and  posts 
along  the  footway,  and  an  ingenious  argument,  was 
presented  to  us  that  part  of  this  section  may  be  read 
as  in  a  parenthesis.  But  we  think,  whether  these 
words  be  so  read  or  not,  that,  upon  the  true  con- 
struction of  the  whole  enactment  a  discretion  was 
necessarily  vested  in  the  board,  as  to  what  fences 
or  posts  should  be  placed  or  erected  in  ancient  foot- 
paths where  none  had  ever  existed  before.  The 
supposed  absolute  duty  of  the  defts.  upon  wliich  the 
second  count  is  framed,  therefore,  does  not  exirti 
and  this  cause  of  action  also  jfails.  The  case 
of  Hartne&  v.  The  Commissioners  of  Byde  (ic5i  S199.) 
was  relied  upon  by  the  learned  counsel  for  the  pit. 
The  dut^  there  alleged  was  created  by  another  Act 
of  Parliament  wliich  is  not  obligatory  upon  the 
fveient  defts.*  and  the  case  itself  is  deariy  dis- 
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Ex.] 


Foster  v.  Dodd  Ain>  akotheb. 


[Ex.  Ch. 


a  nonsuit. 


Huk  absolute  to  4nter  a  nomviu 


Attorneys  forthe  pit.,  Grtgory^  RowcHffesBOkdRawle, 
agents  for  Wavell,  Pkilbrick,  Foster  and  WaveH 

Attorneys  for  the  defts.,  Williamson,  Hill  and 
Williamon,  agents  for  James  Edward  Norris. 


tmguishable.  The  duty  in  that  case  was  obligatory, 
not  discretionary.  A  case  was  cited  by  the  learned 
counsel  for  the  defts.,  Parsons  r.  The  Vestry  of  St. 
Matthew,  Bethnal-green(ubisup,),  decided  by  the  Coort 
of  C.  P.  on  the  I9th  Not.  last,  which  is  supposed  to  be 
somewhat  at  variance  with  the  case  of  HartnellT.  The 
Byae  Commissioners.  It  does  not  seem  to  us  to  be 
necessarily  so ;  but  should  a  case  arise  in  which  the 
question  should  be  whether  the  18th  section  of  the 
PubUc  Health  Act  1848,  imposes  upon  the  local 
authorities  the  liability  to  be  sued  in  a  civil  action 
for  damages,  bv  reason  of  a  failure  to  perform  a  duty 
assigned  to  them  by  the  Act,  we  should  pause 
before  we  could  hold  that,  in  addition  to  the  well 
established  remedy  by  indictment,  every  individual 
among  the  public  would  have  a  right  of  action  for 
any  and  every  injury  resulting  from  such  breach  of 
duty.  Upon  this  point,  however,  as  it  does  not  arise 
in  the  present  case,  we  pronounce  no  opinion.  The 
defts.,  besides,  contended  that  they  were  entitled  to 
notice  of  action  under  the  clause  of  the  Act 
which  provides  that  no  action  shall  be  brought 
until  after  a  month's  notice,  ''for  anything  done 
or  intended  to  he  done  under  tlie  authority  of  the 
Act"  In  answer  to  this  objection,  it  has  been 
contended,  on  the  parlM>f  the  pit.,  that  the  charge 
against  the  defts.  is  not  of  any  act  done  or  intended 
to  be  done,  but  of  an  omission  to  erect  or  cause  to 
be  erected  a  fence  between  the  footpath  and  the 
goit,  and  that  the  omission  to  do  an  act  is  not  "an 
act  done  or  intended  to  be  done."  Some  authorities 
have  been  cited  on  both  sides,  but  we  think  that, 
whatever  may  be  the  construction  which  might  be 
put  upon  the  words  of  the  statute  if  the  question 
arose  in  this  case  for  the  first  time,  it  is  now  settled 
by  authority  that  an  omission  to  do  something  that 
ought  to  be  done  in  order  to  the  complete  per- 
formance of  a  duty  imposed  upon  a  public  body 
under  an  Act  of  Parliament,  or  continuing  to  leave 
any  duty  unperformed,  amounts  to  an  act  done  or 
intended  to  be  done  within  the  meaning  of  the 
clauses  requiring  notice  of  action,  for  the  protection 
of  public  bodies  under  Acts  of  Parliament  imposing 
pubUc  duties.  In  Dams  v.  Curling  (ubi  sup,),  the 
deft,  the  surveyor  of  a  parish,  was  charged  with 
having  negligently  permitted  a  quantity  of  gravel 
to  remain  by  the  roadside  for  an  unreasonable  time, 
whereby  the  carriage  of  the  pit.  was  driven  against 
the  gravel  and  overturned,  and  the  pit.  hurt  and 
injured.  Upon  the  trial  there  was  a  verdict  for  the 
pit.,  with  leave  to  move  for  a  nonsuit,  and  the  court 
made  the  rule  absolute  on  the  ground  that,  although 
the  grievance  complained  of  was  the  omission  to 
remove  the  gravel,  or  the  permitting  it  to  continue 
unremoved  upon  the  road,  it  came  within  the  sub- 
stantial meaning  of  the  Act  of  Parliament,  and  was 
a  tort  committed  in  the  course  of  the  deft's  official 
duty,  and  that  the  permitting  of  the  obstruction  to 
remain  for  an  imreasonable  time  was  a  positive  act 
done  in  his  public  character  of  surveyor  within  the 
Act  of  Parliament.  So,  in  Poulsum  v.  Thirst  (id>i 
sif).),  the  deft,,  a  contractor  under  the  Metronolitan 
Board  of  Works,  was  held  entitled  to  a  notice  of 
action  where  the  provision  was  in  the  same  words, 
*<  Anything  done,  or  intended  to  be  done,  under  the 
powers  of  such  board  or  vestry  under  the  said  Acts, 
or  this  Act ;"  and  the  grievance  charged  was  the 
omission  to  remove  the  water  bv  pumping  above  a 
dam  built  across  the  sewer.  These  authorities  are 
conclusive,  and  we  are  therefore  of  opinion  that  the 
defts.  were  entitled  to  notice  of  action,  and  that  on 
this  ground  also  the  rule  must  be  made  absolute  for 
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(Before  Kslly,  C.  B.,  Habtin,  Bbamwell,  and 
Chahnbll,  BB.,  Btlbs  and  Kbatuto,  JJ.,  and 

PlOOTT,  B.) 

FOSTEB  V.  DODD  AXm  AKOTHEB. 

Burial  ground—  Ceased  to  be  used  for  burials-— Juris-* 
diction  of  the  Crown  over,  under  the  Burial  Acts, 

The  20  ^  21  Vict^.  81,  s.  23,  enacts  that  it  shall  be 
lawful  for  Her  Mmesty,  upon  the  representation  of 
one  of  Aer  principal  Secretaries  of  State,  by  and  with 
the  advice  of  the  Privy  Council,  from  time  to  time  to 
order  such  acts  to  be  done,  bg  or  under  the  directions  of 
the  churchwardens,  or  such  other  persons  as  mag  have 
the  care  ofasig  vaults  or  places  of  burial  for  prevent* 
in^  them  from  becoming  or  continuing  dangerous  or 
injurious  to  the  public  health,  and  such  churchwardens 
or  other  persons  shad  do  or  cause  to  be  done  aU  acts^ 
ordered  as  aforesaid,  ffc  : 

Hdd,  that  the  foregoing  enactment  does  not  appty  to  land 
in  which  buricds  may  have  taken  place,  but  which  has. 
ceased  to  be  applieato  such  a  purpose,  and  which  has 
changed  its  character  and  been  treated  by  the  owner 
and  occupier  in  aU  respects  as  private  property;  but 
applies  only  to  ground  which  is  a  buriai  ground  de 
Jacto  or  dejure  tnuseor  in  trust. 


This  was  a  writ  of  error  from  the  Queen's  Bench 
in  an  action  of  trespass,  wherein  tiie  pit.  obtained  a 
verdict,  subject  to  the  opinion  of  the  court  upon  a. 
special  case,  and  upon  which  case  the  court  pro- 
nounced judgment  for  the  pit. 

The  facts  stated  in  the  case  were  as  follows  :— 

The  pit  is  a  builder,  and  the  defts.,  at  the  date  of 
the  commission  of  the  trespass,  were  church  wardens 
of  the  parish  of  St.  Bride's,  London.  The  land  is 
in  that  parish,  and  not  within  Bridewell  precinct. 
Edward  IV.,  by  charter,  gave  the  palace  of  Bride- 
well with  its  precincts  to  the  city  of  London,  as  a 
house  for  the  committal  and  correction  of  vagabonds, 
strumpets,  and  other  idle  persons.  From  1679  to 
1844  the  Governors  of  Bridew^  held  the  land  now 
in  question  under  leases  for  successive  terms  of 
years.  In  the  first  lease  the  land  was  described  aa 
"  then  lying  waste,"  and  parcel  of  Uie  jointure  of 
the  Countess  of  Dorset,  and  parcel  of  the  demesne 
lands  of  the  manor  of  Dorset  Ck>urt,  atias  SaviUe 
Court,  and  in  each  of  the  subsequent  leases  as  land 
in  the  occupation  of  the  governors  of  the  said 
Bridewell  Hospital,  and  used  as  a  burial  place.  The 
last  lease  expired  in  1844,  and  from  its  expiratioa 
up  to  Lady-day  1855  the  governors  continued  to  hold 
the  land  under  the  freeholder  Earl  de  la  Warr  aa 
tenants  from  year  to  year.  They  then  delivered  up 
possession  of  it  to  him. 

The  land  for  the  purposes  of  this  case  was 
divided  into  parts  (coloured  green  and  yellow  on  the 
plan),  and  during  the  whole  of  the  time  the  land 
was  leased  to  the  governors  of  Bridewell  down  to 
1844  the  green  part  was  used  as  a  burial  ground,  but 
it  does  not  appear  to  have  been  consecrated  as  a 
burial  ground.  There  was  no  direct  evidence  that 
any  burials  took  place  in  the  part  coloured  yeUow, 
and  the  grounds  d  the  decision  of  the  court  render 
it  unnecessazy  to  trace  the  facts  on  Uiis  point 
further.  From  1855  up  to  the  1st  Dec.  1857  the 
ground  was  not  used  for  any  purpose  except  deposit- 
ing building  materials  thereon.  On  Dec.  1  Earl  da 
la  Warr  demised  the  land  to  Mr.  John  Soward  for 
ninetjjr-nine  years  from  Michaelmas  1857.  On  the 
9th  June  1859  Mr.  Soward  underlet  the  land  to  pit. 
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for  fifty  years.  The  pit.  used  the  land  as  his  own, 
and  brought  bricks,  timber,  and  other  materials 
thereon,  and  made  preparations  for  building  a  work- 
shop on  the  part  coloured  yellow.  On  the  18  th  Feb. 
1854  an  order  was  made  by  Her  Majesty  the  Queen, 
upon  the  representation  of  one  of  Her  |Majesty's 
principal  Secretaries  of  State  by  and  with  the  advice 
oi  Her  Priry  Council  pursuant  to  the  powers  con- 
tained in  the  15  &  16  Vict.  c.  85,  which  directs  (inter 
alia)  as  follows : 

Bk  Bride's.  FloetHrtreei 

Borials  In  the  churchyard  in  the  vaults  under  the  church 
aod  in  the  paaper  barial-ftxonnd  of  St  Bride's^  sod  in  the  pre- 
cinct of  Bridewell  to  be  wnoUy  discontinued.  Now,  therefore, 
Her  Majesty  in  Coundl  is  pleased  hereby  to  give  notice  of  such 
representation,  and  order  that  the  same  be  taken  into  con- 
sideration by  a  committee  of  the  Lords  of  Her  Majesty's  most 
Honourable  Privy  Oonncll  on  the  10th  MarcJi  nexl^  Ao.  On 
the  39th  March  sn  order  was  made  by  the  Queen  in  Council 
which  directed  (inter  alia)  as  follows : 

Now,  therefore.  Her  Majesty,  by  and  with  the  advice  of  Her 
Privy  Gonndl,  is  pleased  to  order,  and  it  is  hereby  ordered, 
that  burials  be  discontinued  in  the  undermentioned  p^rithiw 
a^d  places  from  and  after  the  8th  April  next  (except  as  is 
herein  otherwise  directed),  amongst  others,  St  Bride's,  Fleet- 
•treet  Burials  in  the  churchyard  in  the  vaults  under  Um 
ohnrch  and  in  the  pauper  burial-ground  of  St  Bride'a,  and  in 
the  preeinotof  Bridewell  to  be  wholly  disoontinned. 

About  the  end  of  July  1859  the  pit's  solicitor 

received  a  notice  transmitted  from  the  Secretary  of 

State  to  the  beadle  of  the  precinct  of  Bridewell 

miade  under  the  20  &  21  Vict.  c.  81,  duecting  the 

things  to  be  done  which  are  mentioned  in  the  orders 

hereafter  set  out.    On  the  12th  Aug.  1859  an  order 

in  Coimcil  was  made^  which  directed  (inter  alia)  as 

follows  :— 

The  Burial  Ground  of  the  Prednct  of  BrideweH,  Blackf rlars. 
L  That  the  whole  of  the  rubbish,  building  nuttorials,  Aol, 
which  have  been  deposited  In  the  buTial-gronnd  of  the  pre- 
cinct of  the  Bridewell,  Blackfriara,  be  comi^tely  removed 
nader  suitable  supervision,  care  being  taken  not  to  disturb  or 
damage  the  head  or  foot  stones  or  tombe.  3.  That  the  whole 
surface  of  the  ground  be  levelled  with  the  exception  of  the 
tombs  and  gravestones,  and  be  covered  with  a  layer  of  trwh 
earth  of  the  thickness  of  at  least  a  foot  3.  That  the  surface 
be  sowed  with  grass  seed,  and  the  vegetation  be  "Tr»i*ftii?f^ 
in  a  proper  state,  and  the  surface  be  never  disturbed. 

On  the  15th  Sept.  1858.  the  ground  haTing  beea 
inspected  by  one  of  the  persons  apfiointed  under  the 
18  &  19  Vict,  c  128,  s.  8,  to  inspect  burial  grounds, 
and  he  having  reported  that  nothing  had  been  dona, 
and  that  the  ground  waa  coTiored  with  heaps,  of 
bricks  and  builder's  rubbish  from  ten  to  twelve  feet 
high^  aod  old  and  new  timber,  having  the  appear* 
aace  of  a  disorderly  builder's  yard,  tiie  Secretanr  o( 
State  made  an  order  directed  to  the  churchwardens 
o£  the  parish  of  St  Bride's,  authorising  and 
dkecting  them  forthwith  to  do  or.complete  1&  acts 
in  the  Order  of  Aug.  1859  mentioned,  or  such  of 
them  as  remained  undone.  On  the  5th  Oct.  1859 
the  def ts.,  as  such  churchwardens,  gaye  notice  to 
the  Eari  de  la  Warr,  and  to  Mr.  Soward,  of  the 
Order  in  Council  of  the  12th  Aug.,  and  of  the 
Secretary  of  State  of  the  15th  Sept.  and  requested 
them  to  remove  from  the  said  burial-ground  aJU  the 
rubbish,  mat.erials,  and  other  things  l£ereoo,  within 
fourteen  days,  and  that  in  default  of  their  so  doing 
the  said  rubbish,  materials,  &c,  should  be  sold. 
The  said  things  were  not  removed,  and  on  the  24tb 
Oct.  the  def  ts.  caused  the  said  land  to  be  entered, 
and  the  said  trespasses  to  be  committed.  The  pad- 
locks and  fastenings  of  the  gates  were  removed,  and 
a. padlock  put  on  the  outside  of  tiie  gates,  which 
the  def  ts.  have  since  kept  locked  and  retained  pos- 
session of  the  key.  The  things  removed  were  sold, 
and  the  proceeds  received  by  the  defts.,  who  then  pro- 
ceeded to  carry  out  the  diieotions  of  the  Secretary 
ol  StaXe'a  order. 

By  sect.  23  of  the  20  &  21  Vict.  c.  81,  it  is 
enacted : 

It  shall  be  lawful  for  Her  Majesty  ....  from  time  to 
time  to  order  such  acta  to  be  done  by  or  under  the  directions 
of  the  churchwardens,  or  such  other  persons  sa  may  have  the 
care  of  any  vaults  or  places  of  burial  for  preventing  them 


from  becoming  or  continuing  dangerous  or  injurious  to  the 
pubUo  health  .  .  .  and  such  chnrchwacdens  or  other 
persona  shall  do  or  cause  to  be  done  all  acts  ordered  as  afore- 
said, and  the  expenses  incurred  in  and  about  the  doiag 
Uiereof  shall  be  paid  out  of  the  poor^ates  of  the  parish,  £e. 

By  sect.  1  of  the  22  Vict.  c.  1,  it  is  enacted : 

Where  it  appears  to  one  of  Her  Majesty's  principal  Secre 
ftaries  of  State  on  the  representation  of  any  person  antlioriBed 
by  him  to  inspect  any  vault  or  place  of  burial  in  relation  to 
which  an  order  in  council  has  been  or  shall  have  been  inoed 
.  .  .  that  any  acts  which  by  such  order  in  council  are 
ordered  to  be  done  by  or  under  the  direction  of  persons  other 
than  church wardenf  having  the  care  of  such  vaults  or  place  of 
burial,  are  not  done  or  performed  within  a  reasonable  tiaM 
and  according  to  the  intent  of  such  order  in  council,  it  shall  be 
lawful  for  such  Secretary  of  State,  by  writing  under  his  hand 
to  authorise  and  direct  the  churchwardens  of  the  parish  in 
which  such  vaults  or  plaoe  of  burial  may  be  situate  forthwith, 
to  do  or  conmlete  the  acts  in  such  order  in  council  mentioned, 
or  such  of  them  as  remain  undone,  and  such  order  of  the 
Secretary  of  State  shall  be  obeyed  by  such  churchwardana. 
and  they  and  all  persons  acting  under  their  direction  shall 
have  the  same  power  of  entering  and  doing  all  such  acts  iqpon 
the  premises  to  which  the  order  in  council  relates  as  if  the 
said  acts  had  by  the  order  in  council  been  directed  to  be  done 
by  sudti  churchwardens,  and  such  vaults  or  place  of  burial 
had  been  under  their  care;  and  any  person  who  shall  obstmot 
such  churohwMdens.  or  any  others  acting  under  their  direc- 
tions, in  relation  to  uie  premises,  or  remove  or  interfere  with 
the  woiks  done  by  such  churchwardens,  shall  be  guilty  of  a 
misdemeanor. 

J,  Brown,  Q.C.  (Rochfort  Clarke  with  him)  now 
appeared  for  the  detts^  the  apps.  in  error. 

Ife/ZisA,  Q.  C.  and  ^.  JJoyd  appeared  for  the  pit., 
the  deft,  in  error. 

The  f oUowinff  cases  were  cited : 
Andrewt  v.  Morri$t  1  Q.  B.  8; 
CarniU  v.  Morlev^  1  Q.  B.  18; 
J)ew»  V.  Harlw,  11  0.  B.  434; 
Bea.  V.  The  Burial  Board  of  8l  John,  Wettoate. 

2  B.  ft  S.  708;  6  L.  T.  Bep.  N.  S.  504; 
CodbeU  V.  Graak  4  £3L  729; 
BKOoia  V.  Kinnaird,  1  B.  &  B.  482. 

The  judgments  of  the  learned  judges  are  so 
copious^ that  it  is  unnecessary  to  give  the  arguments 
oCcouoseL 

Cur.  ado.  vulL 

you.  27.--BJBLLT,  C.  B.— The  20  &  21  Vict,  c  81, 
8.  23,  gives  power  to  the  Queen,  upon  the  advice  of 
the  Secretaiy  of  State,  to  order  such  acts  to  be  done 
by  or  under  the  directions  of  the  churchwardens,  or 
such  others  as  may  have  the  care  of  any  vaults  or 
places  of  burial  as  are  necessary  to  prevent  them 
from  becoming  dangerous  to  the  public  health. 
There  must  therefore  be  vaults  or  places  of  burial 
which  must  mean  vaults  or  places  applied  to  burial 
purposes  at  the  time  of  the  order  made,  and  these 
must  be  then  under  the  care  of  the  churchwardens 
or  other  persons  for  the  burial  of  the  dead.  The 
land  had  been  leased  from  the  Earls  de  la  Warr  to 
Bridewell  Hospital  from  the  year  1679,  and  with 
the  exception  of  a  portion  fenced  ofif  to  the  east, 
had  been  used  as  a  burial  ground  from  the  earliest 
period  of  living  memoiy  until  1844,  when  the 
last  of  a  series  of  leases  expired :  and  although  the 
land  continued  to  be  occupied  by  the  hosjntal 
until  1855,  no  burials  had  taken  place  there  after 
1844.  In  1857  the  freeholder  demised  the  land  for 
ninety-nine  years  to  one  who,  in  1859,  granted 
an  under-lease  of  it  to  the  pit.  for  fifty  years.  In 
1854  an  order  had  been  made  under  the  15  &  16 
Vict.  c.  85,  that  burials  In  this  piece  of  land 
should  be  discontinued.  It  is  unnecessary  to 
determine  whether,  at  this  time,  the  ground 
was  or  ever  had  been  a  burial  ground  within 
the  Act,  and  consequently  whether  that  order  was 
a  lawful  and  valid  order  or  not»  but  the  acquiescence 
in  it  by  the  other  occupier  cannot  be  held  binding 
upon  the  now  freeholder  or  his  lessee.  On  the  29rd 
July  1859,  the  Secretary  of  State  gave  notice  of  Ids 
intention  to  represent  to  the  Queen  in  Ck>uncil  that,  to. 
prevent  the  land  in  question  called  the  burial-ground 
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of  the  predDcft  of  Bndewell  from  becoming  injurioaB 
to  the  pablic  healthy  an  order  shookl  be  issaed  for  the 
adoption  of  certain  meanizet  therein  specified,  and 
this  notice  was  ultimately  delivered  to  the  pit  as 
the  person  hwring  the  caie  of  the  burial  gronnd. 
On  the  12th  Ang.  an  order  wbm  made  by  the  Quesn 
in  Cooncil  reciting  the  representation  and  the 
opinion  of  the  Seeretarjr  of  State*  and  proceeded 
to  order  the  adoption  01  the  measures  in  question. 
This  order  not  being  complied  with,  the  churoh- 
wsidens  of  St.  Bride  proceeded  tmder  the  22  Yiet. 
c.  If  s.  1.  to  do  the  acts  directed ;  and  the  pit. 
thereupon  brought  trespass  against  them.  We  are 
called  upon  to  determine  whether  the  order  of  the 
Qneen  in  Council  was  yalid  or  Toid.  The  land  in 
question  was  the  prirate  property  of  the  Earl  de  la 
Warr.  It  had  been  under  lease  to  Bridewell  Hos- 
pital for  neariy  two  centuries,  and  during  the  latter 
portion  of  that  time,  possibly  from  a  rery  early 
period,  had  been  used  as  a  burial  ground;  but 
It  had  ceased  to  be  so  used  at  the  time  when  the 
order  in  question  was  made  for  a  period  of  fifteen 
years,  and  at  that  time  had  become  die  property  for 
aterm  of  fiftv  years  of  a  private  individual  who  was 
about  to  apply  it  to  commercial  purposes.  If  such 
aa  order  could  be  lawfully  made  in  such  a  case  as 
thi%  no  limit  can  be  assigned  to  the  length  of  time 
during  which  land,  after  baring  ceased  to  be  used 
as  a  burial  ground,  after  having  been  applied  to 
otiier  purposes,  and  so  having  become  of  great  value 
t»  the  owner,  may  v«et  in  effeet  be  taken  away  from 
him»  and  dealt  with  as  a  burial  ground  within  tiie 
weaning  of  these  Acts  of  Pariiaraent.  We  are  of 
opinion  that  where  land  in  which  burials  may  have 
taken  plaoe,  but  which  haa  long  oeased  to  be  applied 
to  such  a  purpose  has  changed  its  character,  and  has 
been  treated  by  the  owner  and  occupier  in  all 
nspeets  as  private  prepertyv  it  is  not  within  the 
opefalaon  of  these  Acts  of  Parliament  at  all. 
It  certainly  appears  that  the  burial  service 
ittm  performed  in  this  piece  of  ground  accord- 
ing to  the  rites  of  the  Churdi  of  Bng^nd,  and 
the  priwui  facU  presumption  then  arises  that 
the  ground  has  at  some  forsMr  time  been  con- 
aeaated,  and  it  has  been  held  in  the  case  of  a 
churchyard  that,  onee  oonseorated,  it  cannot  after- 
wards be  lawfuUv  applied  to  secular  purposes 
without  a  faculty  bata  a  spiiitual  court ;  but  this 
popeaunption,  like  aU  others,  may  be  rebutted  by 
the  fast  of  the  particuias^  case^,  and' we  think  that, 
lacking  to  the  dasa  o€  pereena  who  are  dessribed  as 
xegnes  and  vagabondsy  and  otinrs  of  bad  character, 
who  were  buried  in  this  gnmud,  with  some  few  ex*- 
oeptions,  whioh  do  not  materially  affeet  the  quee- 
tlan,  we  are  wamuited  in  the  conclusion  that  no 
consecration  ever  took  idaae^  and  thait  burial  in  this 
groimd  having oeaasdter  a>  great numberof  years, 
and  the  land  havingv  as<  before  mentioned,  been 
anplied  to  other  paposes,  i%  had  ceased  to  retain, 
i^  indeed,  it  had  ever  possessed,  the  character  of  a 
borialrground  within  the  uManing  oi  the  Act  of 
T?ariiament  in.  question.  It  has  been  suggested, 
though  tlie  point  does  not  appear  to  have  been  dis- 
tfaictly  made  in  afgrnnemt  in  the  Court  of  Q.  B., 
that  the  order  made  by  the  Queen  in  Council  is  a 
judicial  act,  and  that  neither  the  Act  itself,  nor  any- 
thing done  under  it,  can  be  questioned  in  tiiis  action 
of  trespass ;  but  we^  ace  of  opinion  that  the  statute 
«>plies,  and  that  the  authority  of  Her  Majesty  in 
Council  can  be  exercised  only  where  an  existing 
buiaal-ground  is  undac  the  care  of  cburchwaij^ene^ 
or  other  persons  who  have  the  ohacgy  of  it  fos  the 
purpose  of  the  bunal  of  thedead*  Whetilier  this 
piece  of  ground  war  of  this  oharaeter  was  a  question 
of  fact,  and  that  it  was  so  is  negatived  by  the  cir- 
cumstances of  the  case.  The  Queen  in  Council  has 
jurisdiotion  to  detenniney  upon  the  representation 
ot  the  Secretary  of   State,  K^iether  tiie  bmrial- 


greund  has  become  or  is  likely  to  become  injurious 
to  the  public  health,  and  neither  Her  Maiesty^s 
determination  nor  the  representation  on  which  it  is 
f  ounded'can  be  questioned ;  but  neither  Her  Majesty 
nor  the  Secretary  of  State  possesses  any  jurisdic- 
tion to  determine  that  to  be  a  burial-ground  which 
is  not  a  burial-ground.  We  are  therefore  of  opinion 
that  ibe  order  and  the  acts  done  under  it  were 
unauthorised  by  the  statute;  that  tills  action  is 
maintainable;  and,  consequently,  that  the  judg- 
ment of  the  Court  of  Q.  B.  must  be  affirmed. 

Bbamwblii,  B. — Otir  judgment  must  be  for  the 
pit,  in  part  at  leasts  for  the  order  in  council  only 
applies  to  Ihe  burial-ground,  and  the  defts.  have 
trespassed  upon  what  is  not  nor  ever  was  part  of  the 
bunal-ground.  They  have,  ther^ore,  exceeded 
their  autibority,  and  to  that  extent  are  liable  ;  but 
I  think  they  are  Uable  to  the  whole  cause  of  action. 
By  the  15  &  16  Yict.  c.  85,  Her  Mi^^ty  in  Council 
was  empowered  to  order  burials  to  be  discontinued 
wholly  or  subject-  ta  exemption,  qualification,  or 
exception  in  grounds  or  places  of  biuial  in  or  near 
the  metropolis.  Several  statutes  passed  subse- 
quently on  ^e  same  matter,  and  applying  to  Eng- 
land generally,  but  none  provided  for  the  treatment 
of  the  burial-grounds  not  closed.  This  was  done  by 
the  20  &  21  Vict  c.  81,  s.  28,  which  seems  ta  me 
supplementary  to  and  to  be  read  with  the  former 
Act,  and  to  apply  to  continuing  burial-grounds.  I 
do  not  by  this  mean  to  say  that  it  might  not  be 
applied  to  a  ground  where  burials  had  ceased.  It 
might,  and  probably  does,  app^  to  gfouad  dedicated 
to  burial,  and  wheve,  though  bumls  have  beenrleft 
off,  they  may  be  resumed,  as  of  right,  but  I  think 
the  ground  must  be  a  burial-grouild  de  facto  or 
de  jure  in  use  or  in  trust.  The  very  name  implies 
thia.  The  statutaspeaks  of  plaoes^rf  burial;  sw^ 
that  means  where  biuiala  take  pUce  or  where  per- 
sons are  entitled  to  say  they  shall  take  place.  Land 
where  burials  have  taken,  but  have  ceased  to  take 
place,  is  not  a  plaoe  of  burial^  but  a  place  which  has 
been  a  place  of  burial,  or  a  place  formerly  of  burial. 
This  is  aho  confirmed  by  the  language  of  the  sec» 
tion,  namely,  that  the  order  is  to  be  made  on  and 
notice  is  to  be  given  to  the  churchwardens,  or  such 
other  persons  as  have  the  care  of  any  vauHs  or 
places  of  burial.  This  seems  to  suppose  the  case 
of  a  person  having  charge  for  uie  purpose  of 
using  the  ground  as  a  burial-ground.  No  notice  is 
given  to  the  owner,-  or  tenant,  or  occupier,  nor 
ace  they  called  on  to  do  anything,  but  the 
person  in  charge  is;  failing  him,  the  churchwardens. 
This  seems  to  me  to  point  to  small  and  occasional 
matters  arising  from  time  to  time  in  a  ground 
used  as  a  burial  ground,  the  present  user  being  a 
nuisance.  Then  I  think  this  was  not  a  plaoe  of 
burial  within  the  Act ;  it  had  ceased  to  be  so  de  facto, 
it  never  was  se  dejwe ;  consequently  I  think  there 
was  no  power  to  make  the  order  under  which  the 
defts.  acted.  It  is  to  be  observed  that  provision  is 
made  in  the  next  sect.  24,  for  disposing  of  parts  of 
unconsecrated  ground  held  by  trustees  in  which 
there  bias  been  no  burial,  and  in  which  burials  have 
been  ordered  to  be  wholly  or  partly  discontinued. 
This  does  not  apply  to  the  present  case,  nor  can  I 
find  any  provision  that  does,  consequently  if  the 
order  in  tro  present  case  is  good,  the  freeholder  and 
all  are  bound  for  ever  even  as  to  the  part  of  the 
ground  unused.  Being  invalid,  I  think  it  is  no 
protec^on  for  the  deft.  The  distinction  is  between 
those  cases  where  there  is  an  adjudication :  (^Aah- 
croft  V.  Bowme^  3  B.  &  Ad.  684  ;  Britton  v.  Kinnaird, 
1  Bro.  ft  Bing.  432),  and  those  where  there  is  an 
order  only ;  see  WiUnne  v.  Hemsworth,  7  A  &  E. 
807.  If  the  statute  in  this  case  had  given  a  power 
to  adjudicate  and  to  order  execution,  the  deft« 
would  have  been  protected,  but  it  gave  no  such 
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power,  either  l>7  words  or  implication.  The 
owner,  tenant,  or  occupier  may  be  wholly  without 
notice  of  the  proceeding,  and  it  would  be  unreason- 
able they  should  be  ^und  as  by  a  judgment.  I 
think,  therefore^  the  pit.  is  entitled  to  recoTer. 

Btlbs,  J. — ^I  desire  to  add  one  obsenration,  that 
the  effect  of  our  judgment  may  not  be  misuiader- 
stood.  The  question  before  Uie  court  is  simply 
this,  whether  the  churchwardens  were  acting  under 
a  valid  order  of  the  Secretary  of  State,  and  are, 
therefore,  justifled  by  the  Act  of  ParUament  in 
what  they  hare  done.  We  are  not  called  upon  to 
give  any  opinion  as  to  the  legality  of  any  act  which 
the  freeholder,  his  lessee,  or  sub-lessee  may  have 
already  done,  or  may  hereafter  do,  nor  will  our 
decision  encourage  or  justify  any  abuse  by  the  free- 
holder, his  lessee,  or  sub-lessee,  or  any  person  acting 
under  them.  A  dead  body  bv  law  belongs  to  no 
one,  and  is,  therefore,  under  we  protection  of  the 
public.  If  it  lies  in  consecrated  ground  the  ecclesi- 
astical law  will  interpose  for  its  protection,  but 
whether  in  ground  consecrated  or  onconsecrated,  in- 
dignities offered  to  human  remains  in  improperly 
and  indecently  disinterring  them  are  the  grounds 
of  an  indictment. 

Judgnu^nt  affirmtd. 

Attorneys  for  the  pit.,  S,  F,  MiUer  and  Som, 
Attorney  for  the  defts.,  A.  S,  Edmund*. 


OBOWK  0ASB8  BBSEBVSD. 

Btponed  by  J.  TBompms,  Ei^i,  Bairlitar-ftt-Law. 

Saturday^  Jan,  18, 1868. 

(Before  Cockbubn,  C.  J.,  Ksativo  and  Shes,  JJ., 
PiQOiT,  B.,  and  M.  Smiih,  J.) 

Bxo.  V,  Chaxlbs  Natlob. 

Perjury — MateriaUty, 

At  the  trial  of  cm  action  of  trover  hf  P,  against  prisoner 
for  some  steei,  the  defence  was  that  P^  tohUe  the  steel 
vxu  lying  at  a  railway  station,  sent  for  it  and  signed  a 
dsUvtry  note  on  receiving  it,  and  then  sold  it  to  the 
prisoner.  The  prisoner,  a  witness,  swore  that  the  nome, 
P.,  on  the  delivery  note  was  P,*s  writing,  and  thcU  he 
saw  him  write  it.  Prisoner  was  indicted  for  perjury 
tqMm  this  evidence  and  found  guilty : 

Held  that  the  signature  to  the  deUverv  note  was  nuUerial 
evidence  in  vie  action,  upon  whiA  perjury  could  he 
assigned. 

The  prisoner  was  tried  before  me  at  the  late 
Liverpool  Assizes  and  convicted  of  perjury. 

The  indictment  alleged  that  a  cause,  Alexander 
Finder  against  Charles  Naylor  (the  prisoner)  was 
tried  at  the  Burnley  County  Court,  that  it  became 
and  was  a  material  question  whether  the  words  "A. 
Finder  "  in  writing  upon  a  delivery  note  were  the 
proper  handwriting  of  Finder,  the  pit.,  that  the 
prisoner  falsely  and  corruptly  swore  that  the  words 
^*  A.  Finder  "  appearing  upon  the  dcdiverv  note  were 
in  the  handwriting  of  Finder,  and  that  he  had  seen 
him  write  them. 

It  was  proved  at  the  trial  that  the  action  in  the 
County  Court  was  trover  for  a  small  quantity  of 
steel,  and  the  circumstances  were  these : — 

Finder  had,  upon  the  24th  Oct.,  three  bundles  of 
steel  lying  at  the  railway  station  at  Burnley. 

He  was  a  man  subject  to  fits  and  was  upon  that 
day  at  a  beer-house  kept  by  the  prisoner  so  drunk 
that  he  had  scarcely  any  recollection  of  what 
occurred. 

A  man  called  Crossley  and  some  others  were  there 
also^  and  Crossley  went,  by  the  direction  of  Finder 


(as  was  alleged),  to  the  railwav  station,  and  ordered 
the  steel  to  be  brou^t  and  deuvered  at  the  house  of 
the  prisoner's  father,  which  was  nearly  opposite  the 
beer-house. 

The  steel  was  accordingly  brought  and  so  delivered,, 
and  the  railway  porter  then  brought  to  the  beer- 
house the  delivery  note  mentioned  in  the  indictmenV 
in  order  that  the  receipt  for  the  steel  might  be 
signed. 

The  delivery  note  was  in  a  common  foniv 
stating  in  several  columns  the  name  of  the  conslgneer 
the  description  oi  the  goods,  the  weight,  the  amount 
of  the  carriage,  and  the  last  column  was  headed 
"  received  in  good  condition  by  the  undersigned." 

Crossley  was  of  necessity  called  as  a  witness  for 
the  prosecution,  and  his  statement  of  what  occurred 
was,  that  upon  the  porter  producing  the  delivery 
note  a  pen  was  placed  in  Finder's  hand,  but  that  it 
was  so  tremulous  he  was  unable  to  write,  and  that  he^ 
Crossley,  thereupon  took  the  pen  and,  by  the  direc- 
tion of  Finder,  wrote  the  words  "  A.  Finder  **  in  the 
last  column,  and  that  Finder  put  a  cross  to  it ;  that 
afterwards  Finder  agreed  to  sell  the  steel  to  the 
prisoner  for  a  sovereign  and  the  discharge  of  a  score 
for  beer.  • 

The  prisoner  afterwards  sold  the  steel,  and  the 
action  in  the  County  Court  was  trover  for  its  con- 
version, treating  the  transaction  as  a  fraud  and  a 
swindle. 

The  prisoner  was  called  as  a  witness  for  himself 
at  the  trial,  and  repeatedly  swore  that  the  word» 
*'A.  Finder"  appearing  on  the  delivery  note  as 
above  stated  were  in  the  handwriting  of  Finder 
himself,  and  that  he  saw  Finder  write  them. 

The  perjury  assigned  was  upcm  this  evidence. 

At  the  conclusion  of  the  case  for  the  prosecution^ 
it  was  objected,  bv  the  counsel  for  the  prisoner,  that 
if  Finder  really  desired  Crossley  to  write  his  name 
upon  the  delivery  note  and  he  wrote  it  Inr  his  direc- 
tion, that  it  was  the  same  thing  as  if  Finder  had 
written  it  himself,  and  that  the  diarge  of  perjury 
could  not  be  sustained. 

I  overruled  the  objection  and  left  it  to  the  juxy^ 
whether  the  deft,  had  falsely  and  corruptly  sworn 
that  the  handwriting  was  that  of  Finder  and  that 
he  saw  him  write  the  words  as  averred  in  the  indict* 
ment. 

The  jury  found  the  prisoner  guilty. 

It  was  secondly  objected,  that  the  question, 
whether  the  words  "A.  Finder''  inthedeUvery  note 
were  in  the  handwriting  of  Finder,  was  not  a  material 
one  on  the  trial  of  the  action  of  trover,  so  that  per* 
jury  could  be  assigned  upon  it. 

The  prisoner  is  out  of  custody  upon  baiL 

I  request  the  opinion  c^  the  Court  of  Criminal 
A|Qpeal  upon  the  following  questions : — 

First,  whether,  if  Finder  really  desired  Crossley 
to  write  his  name  upon  the  delivery  note  and  he 
accordingly  wrote  it,  the  charge  of  perjmy  can  be 
sustained. 

Secondly,  whether  the  questiony  '<  whether  the 
words  '  A.  Finder '  in  the  ddivery  note  were  in  the 
handwriting  of  Finder"  was  a  material  one  at  the 
trial  of  the  action  of  trover,  so  that  perjury  could 
be  assigned  upon  it. 

Samuel  Mabtct. 
Jan  11, 1868. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Pdpe,  for  the  prosecution.  The  perjury  assigned 
was  material  to  the  issue,  it  was  on  a  step  in  the 
proof  on  which  the  prisoner  relied  to  show  that  there 
had  been  a  sale  of  me  steeL 

Beg.  V.  MuUany,  10  Cox  0.  C.  97  :  L.  ac  C.  593 ; 

Reg  V.  Gibbons,  9  Oox  0.  a  105;  L.  &  C.  109. 

CocKBUBH,  C.  J. — Hie  question  was  whether 
Finder  had  been  imposed  on  by  a  fraud,  he  having 
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been  in  a  state  of  intoxication  at  the  time,  and  it 
was  essential  to  ascertain  whether  the  handwriting 
was  his. 

The  rest  of  the  court  concurred. 

Camnctton  affirmetL 


Saiwrdajfy  Jan,  25,  1868. 

(Before  Cocxbubn,  C.  J.,  Kbatiwo,  J.,  Fioott,  B., 
Shxb  and  M.  Smith,  JJ.) 

RbO.   V,  MOCKFOBD. 

Larcentf — Stealing  from  a  large  quantity^Inabiliti/  to 

iwear  to  any  lo§§. 

Prisoner  was  found  with  dead  Jowls  in  his  possession,  of 
which  he  could  give  no  aeoount,  and  was  tracked  to  a 
fowl  house  where  a  number  of  fowls  were  kept,  and  on 
the  floor  of  which  were  some  feathers  corresponding 
with  the  feathers  of  one  found  on  the  prisoner,  from 
the  neck  of  which  feathers  had  been  removed.  The 
fowl  house,  which  was  closed  over  night,  was  found 
open  in  the  morning.  The  spot  where  the  prisoner  was 
found  was  1200  gards  from  the  fowl  house,  and  the 
prosecutor,  not  knowing  the  number  of  fowls  kept,  could 
not  swear  that  he  hadiost  ang : 

Held,  that  there  was  evidence  to  support  a  conviction  for 
larceny. 

Case  reserred  for  the  consideration  of  this  Court. 

At  the  Quarter  Sessions  for  the  county  of  War- 
wick, held  by  adjournment  at  Corentry  on  2nd  Jan. 
1868,  Robert  Mockford  was  indicted  for  stealing 
four  fowls,  the  property  of  Thomas  Orton. 

The  evidence  against  him  was  as  follows : 

About  one  o'clock  on  the  morning  of  6th  Dec  he 
was  met  by  a  police  constable  on  a  iSghway  between 
his  own  house  and  the  premises  of  the  prosecutor, 
and  about  1200  yards  from  the  latter,  going  in  the 
direction  of  his  own  house. 

On  being  stopped  by  the  constable,  to  whom  he 
was  well  known,  he  threw  down  four  fowls,  dead, 
but  still  warm  aud  bleeding,  and  ran  in  the  direction 
of  his  own  house. 

The  ground  was  lightly  corered  with  snow,  which 
had  been  falling  continuously  for  an  hour,  tIz., 
since  twelre  o'clock,  and  his  footsteps  were  dis- 
tinctly visible  from  the  premises  of  ^  prosecutor 
to  the  place  where  he  was  met,  and  tibeuce  to  his 
own  house. 

The  constable  haying  obtained  assistance,  followed 
the  prisoner  to  his  house,  and  having,  after  some 
delay,  gained  admittance,  found  him  undressed ;  his 
clothes  were  hanging  near  the  fire.  He  said  he  had 
come  home  at  twenty  minutes  past  eleven  o'clock 
being  about  forty  minutes  before  the  snow  began 
to  fall,  but  there  was  snow  still  unmelted  on  his 
boots  and  his  hat.  and  his  clothes  were  wet. 

The  knees  of  his  cord  trousers,  and  the  elbows 
mnd  other  parts  of  his  coat,  were  covered  with  the  wet 
dung  of  fowls,  and  there  were  cobwebs  on  his  hat. 

On  examining  the  fowl  pen  of  the  prosecutor 
(which  was  in  Uie  fold  yard)  next  morning,  there 
was  found  on  the  wet  dung  of  the  poultry,  under 
the  roosts,  the  marks  of  the  knees  of  cord  trousers, 
and  other  marks,  as  of  the  elbow  of  a  man  leaning 
on  the  ground.  There  were  also  cobwebs  on  the 
lower  part  of  the  roof,  from  three  to  five  or  six  feet 
from  the  ground. 

There  were  fresh  feathers  on  the  floor,  as  if  from 
a  fowl's  neck ;  and  on  being  compared  with  one  of 
the  fowls  thrown  down  by  the  prisoner,  from  the 
neck  of  which  the  feathers  had  been  removed,  they 
were  stated  to  correspond. 

It  was  proved  by  the  cowman  of  the  prosecutor 
that  on  going  into  the  fold  yard  at  six  o'clock  on  the 
morning  of  6th  Dec.  he  found  the  door  of  the  fowl 
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pen  and  of  all  the  stalls  and  cowhouses  open,  they 
having  been  closed  on  the  previous  night  He  also 
stated  that  on  going  into  the  yard  he  found  poultry 
already  there,  their  usual  habit  being  to  remain  in  the 
fowl  pen  at  that  season  till  about  eight  o'clock. 

The  fowls  thrown  down  by  the  prisoner  having 
been  shown  to  the  prosecutor,  he  stated  that  from 
their  general  appearance  and  the  peculiarity  of  their 
breed,  he  had  no  doubt  that  they  were  his  property, 
but  that  he  had  usually  seventy  or  eighty  fowls 
upon  his  premises,  that  he  did  not  know  the  exact 
number,  and  could  not  undertake  to  say  that  any 
were  missing. 

The  prisoner  gave  no  account  of  his  possession  of 
the  fowls,  but  said  to  the  constable  only  that  he  was 
innocent. 

At  the  conclusion  of  the  case  for  the  prosecution 
it  was  objected  by  the  prisoner's  counsel : 

1.  That  there  was  no  evidence  to  go  to  the  jury 
that  a  larceny  had  been  committed  at  all  on  the 
premises  of  the  prosecutor. 

2.  That  there  was  no  evidence  that  any  fowls  had 
been  stolen,  the  property  of  the  prosecutor. 

3.  That  in  order  to  prove  that  a  larceny  had  been 
committed  of  the  prosecutor's  property,  there  must 
be  some  eridence  that  something  had  been  stolen, 
and  that  there  was  no  such  evidence  in  this  case. 

I  overruled  the  objections,  and  told  the  jury  that 
if  the  whole  of  the  evidence  led  them  to  a  necessary 
inference  that  a  larceny  had  in  fact  been  committ^ 
on  the  premises  of  the  pro.«ecut<Nr — ^if  they  were 
satisfied  of  the  identity  of  the  fowls,  and  if  the 
prisoner's  possession  of  them  under  the  circum- 
stances stated  led  them  to  a  conclusion  that  he  had 
stolen  them— they  might  find  him  guilty,  though 
tliere  was  no  direct  evidence  that  a  larceny  had 
been  committed,  or  that  any  fowls  were  missing. 

They  returned  a  verdict  of  guilty. 

But  being  requested  by  the  prisoner's  counsel  to 
state,  for  the  consideration  of  the  Court  for  Crown 
Cases  Reserved,  the  objections  previously  raised  by 
him,  and  to  ask  their  opinion  whether  in  law  I  was 
justified  in  so  leaving  the  case  for  the  consideration 
of  the  jury,  I  discharged  the  prisoner  on  recog- 
nisance of  bail  to  appear  at  the  next  Sessions  and 
receive  judgment ;  and  I  have  respectfully  to  ask 
for  the  opinion  of  the  Court,  on  the  propriety  of  my 
so  submitting  the  case  to  the  jury  notwithstanding 
the  objections  so  made. 

T.  C.  Sbbtd  Kynnbbslbt, 

Deputy  Chairman. 

Dugdale  for  the  prisoner. — ^There  is  no  sufficient 
evidence  to  support  the  conviction  that  the  fowls 
were  the  property  of  the  prosecutor,  or  that  any 
larceny  had  been  committed.  fCocKouRN,  C.  J. — 
Suppose  a  man  is  seen  going  away  with  a  sack  of 
com  from  a  bam  where  a  quantity  of  corn  is 
stored,  and  that  he  can  give  no  account  of  it,  and  that 
the  prosecutor  cannot  swear  that  he  has  lost  a  sack 
of  com,  but  only  that  he  had  a  large  quantity  in  tho 
bam  like  that  in  the  sack,  can  it  be  said  that  there 
is  no  evidence  of  the  sack  of  corn  having  been  taken 
from  the  bam  ?]  This  is  not  the  same  case.  The 
mle  is  laid  down  in  2  East  P.  C.  257 ;  and  although 
it  may  be  that  persons  found  carrying  away  im- 
properly sugar  or  other  things  from  ships  or  docks 
where  there  is  a  great  quantity  in  bulk  may  be 
convicted  although  the  quantity  stolen  cannot  be 
missed  or  strictly  identified,  yet  that  must  be  taken 
to  be  on  account  of  the  difficulty  attending  identifi- 
cation in  the  particular  cases.  But  here  the  prose- 
cutor might  nave  known  by  counting  the  fowls 
whether  any  were  missed. 

No  counsel  appeared  for  the  prosecution. 

Cockbubh,  C.  J. — A  larceny  was  proved  in  this 
case.    The  prisoner  is  found  with  dead  fowls  in  his 
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pwneasion,  of  which  he  can  gire  no  account.  He  is 
traced  to  a  farm  where  the  prosecutor  kept  fowls, 
and  there  are  feathers  on  the  floor  of  the  fowl-pen 
cofrresponding  with  the  feathers  of  one  of  the  fowls 
found  on  the  prisoner,  from  the  neck  of  which 
feathers  had  been  remored.  Is  there  any  jury  that 
would  not  conyict  in  such  a  case  ? 

The  rest  of  the  court  concurring, 

Conviction  qfftrmed,  (a) 


Saturday,  Nov.  23,  1867. 

(Before  Ebllt,  C.B.,  Willbs,  J.,  Braxwell,  B., 
Btlxs,  and  Lush,  J  J.) 

Rbo.  V,  John  Steels. 

taiMpreUnceB — Possession  of  goods  obtained  by — 

Evidence. 

An  indiciment  alleged  that  the  prisoner  obtained  a  coat 
by  taUdy  pretendina  that  a  bill  of  parcels  of  a  coat, 
vame  lis.  6d.,  of  which  is.  6d.  had  been  been  paid  on 
aceouni,  and  that  lOs.  onbf  was  dStie,  wm  a  biU  of 
parcels  qf  another  coat  of  the  value  of  22s.  The 
evidence  was  that  the  prisoner's  wife  had  selected  the 
lis,  6d.  coat  for  Atm,  subject  to  its  fitting  him,  mid  had 
paid  4«.  6dL  on  account,  for  whiA  she  received  a  bill 
of  parcels  giving  credit  for  that  amount.  On  trying 
on  the  eoat  it  was  found  to  be  too  small,  and  the 
prieoner  was  then  measured  for  one  to  cost  22s.  When 
that  was  made  it  was  tried  on  by  the  prosecutor,  who 
was  not  privy  to  the  fanner  part  of  the  transaction. 
The  case  stated  that  the  prisoner  when  the  coat  was 
given  to  him  handed  the  bill  of  parcels  for  the  lis.  Sd. 
and  10s.,  sc^ng,  "  There  is  lOs,  to  pay.*'  The  bill  was 
receipted,  and  the  prisoner  took  the  22s.  coat  away 
with  him.  ITie  prosecutor  stated  that  believing  the 
biU  of  parcels  to  refer  to  the  22s.  coat,  he  parted  with 
that  coat  on  payment  of  lOs,,  otherwise  he  should  not 
havedonesoz 

Held,  that  there  woe  evidence  to  support  a  conviction  on 
the  indictment. 

Case  resenred  f<Mr  the  opinion  of  this  court.  At 
the  General  Quarter  Sessions  of  the  peace,  holden  at 
Peterborough,  in  and  for  the  Liberty  of  Peter- 
borough, in  the  county  of  Northampton,  on  Thursday, 
the  17th  Oct.  1867,  before  the  Right  Hon.  Sir  John 
Trollope,  Bart  and  other  justices. 

John  Steels  was  arraigned  upon  an  indictment  of 
which  the  following  is  a  copy : 

The  Liberty  or  Peterborongh,  in  the  County  of  Northampton, 
to  wtt— The  iarors  for  onr  Lady  the  Queen,  upon  their  oaths, 
preeent  that  John  Steels,  on  the  14th  day  of  Sept  in  the  year 
of  onr  Lord  one  thooBand  eight  hundred  and  sIxty-aeTen,  at 
Peterborough,  in  the  Llberlj  of  Peterborough,  unlawfully, 
knowingly,  and  deeignedly  did  falsely  pretend  to  one  John 
Miller  that  a  certain  bill  of  parcels  of  and  for  a  certain  coat  of 
the  said  John  Hiller,  of  the  value  of  lie.  6dl,  of  which  4*.  6(1 
had  been  paid  on  account,  was  a  bill  of  parcels  of  a  certain 
otfier  eoat  of  the  said  John  Miller  of  greater  value  (to  wit)  of 
the  value  of  UL  Sa,  which  he,  the  said  John  Steels,  had  had 
made  to  measure,  and  that  the  sum  of  lot.  only  was  the  whole 
sum  then  due  from  him,  the  said  John  Steels,  to  the  said  John 
Miller  for  the  said  last-mentioned  coat;  by  means  of  which 
•aid  false  pretences  and  by  payment  of  the  said  sum  of 
IQi.  only,  as  and  for  the  whole  sum  of  money  due  to  the  said 
John  Miller,  he,  the  said  John  Steels,  did  then  unlawfully 
obtain  from  the  said  John  Miller  the  said  last-mentioned  coat 
with  intent  thereby  to  defraud ;  whereas,  In  truth  and  in  fact 
tlM  said  bill  of  parcels  was  not  the  bill  ef  paroela  for  the  said 
last-mentioned  coat,  and  the  said  sum  of  10c  was  not  the 
whole  sum  so  due  and  owing  for  the  same  coat  as  he,  the  said 
John  Steels,  then  knew,  to  the  great  damage  and  deception  of 
tba  said  John  'Miller,  to  the  evil  example  of  all  others  in  the 
like  case  offendmg  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  oar  Lady  the 
Queen,  her  crown  and  dignity. 

The  defendant,  John  Steels,  was  tried   on  the 
above  indictment  at  the  said  Quarter  Sessions,  and 

(a)  See  Reg,  t,  Btaieny  6  Cox  0.  0.  893;  23 L.  J.  (3,  M  0. 


being  found  guilty  by  the  jury,  was  sentenced  to 
twenty-one  days*  imprisonment  in  the  gaol  of  the 
said  liberty. 

After  verdict  and  sentence  recorded  by  the  clerk 
of  the  peace,  def  t.'8  counsel  applied  to  the  court  to 
state  a  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal  on  the  point  that  the  indictment  did  not,  Id 
law,  sufSiciently  allege  any  offence  upon  which  the 
def  L  was  liable  to  be  convicted  and  punished  under 
the  statute  in  such  case  made. 

It  was  contended,  on  behalf  of  the  prosecutioiiy 
that  it  was  then  too  late  to  make  tuch  an  applica- 
tion, and  that  the  objection  being  only  to  the  form 
of  the  indictment,  it  ought  to  have  been  taken  on 
demurrer  or  on  motion  for  an  arrest  of  judgment. 

On  the  trial  the  order-book  of  the  prosecutor  was 

produced,  and  it  contained  the  following  entry : 

Mr.  Steels:  Steel  Mixture  Beaver  Frock  Ck)at,  i  largo 
pocketB,  laige  bone  buttons  insldA,  faced  with  own  atnflf, 
button  up  to  the  ton,  to  pay  17/6  paid  4/^  two  pockets  below 
the  waist,  broad  back,  two  pockets  above  the  waist,  stitched 
button  cufr,  33  9f  85/8,  23|,  36,  33|,  37,  8}  back  24,  24i.  3$f« 
92i.  13i  9  6f .  Sept  14,  fetched  bis  ooat,  paid  10/,  instead  of 
17/6,  balance  to  pay  7/6. 

The  bill  of  parcels  mentioned  in  the  indictment 

was  not  produced  by  the  prisoner  (as  required  by 

notice),  but  it  was  said  by  the  prosecutor's  witneas 

to  be  in  the  following  form : 

Mr.  J  ohn  Steels.  To  John  MQler,  Dr. 

«.    d. 

Sept      To  a  Black  Frock  Goat 14    6 

Cash  on  account 4    6 

10    0 

The  evidence  was  that  the  prosecutor  deals  for 
ready  money,  and  that  prisoner's  wife  looked  out 
the  lis.  6d.  coat  on  the  10th  Sept.,  subject  to  its 
fitting  the  prisoner,  on  his  calling  at  the  prosecu- 
tor'tf  shop  to  have  it  tried  on ;  that  the  prisoner 
afterwards  called  and  tried  the  coat  selected  by  hia 
wife,  when  it  was  found  to  be  too  small;  other 
ready-made  coats  were  then  tried,  but  the  prosecutor 
had  none  to  fit  the  prisoner  (who  is  a  very  large 
man),  and  the  prosecutor's  shopman  thereupon  sug- 
gested that  a  coat  shoTild  be  made  for  the  prisoner ; 
and  patterns  of  cloth  were  shown  to  him  and  one 
selected,  the  price  of  a  coat  off  which  the  shopman 
stated  would  be  22s.  A  discussion  then  took  place 
as  to'  the  price,  and  the  is.  Gd,  paid  by  the  prisoner** 
wife  was  offered  to  be  returned  to  the  prisoner  if  he 
wished,  but  eventually  the  prisoner  determined  to 
be  measured,  and  was  measured  for  a  coat  to  be 
made  off  the  cloth  he  had  selected.  A  day  was 
named  when  the  prisoner  was  to  call  and  fit  on  the* 
coat  and  take  it  away ;  and  on  the  day  named  he 
called,  and  the  coat  was  fitted  on  by  the  prosecutor 
who  had  not  been  present  on  the  former  occasion  ; 
and  the  prisoner,  on  the  coat  being  given  to  him, 
handed  a  half-sovereign,  and  the  bill  of  parcels  for 
the  lis.  Cd.  coat,  saving  there  is  10s.  to  pay,  whidi 
bill  the  prosecutor  handed  to  his  daughter  (one  of 
the  persons  employed  in  the  shop)  to  examine.  Upon 
this  the  prisoner  put  the  coat  under  his  arm  and 
was  walking  out  oif  the  prosecutor's  shop,  when  the 
prosecutor's  daughter  called  him  back  and  said, 
'*  Here's  your  bill,"  with  a  receipt  which  she  added 
to  it,  being  the  bill  of  parcels  before  referred  to. 

The  prosecutor  stated  that  he  said  in  the  prisoner's 
hearing  there  must  be  a  mistake,  but  seeing  the  bill 
was  in  the  handwriting  of  his  shopman  he  thought 
the  mistake  might  be  with  him,  who  was  not  then 
present ;  and  that  believing  the  bill  of  parcels  to  be 
a  genuine  bill,  and  that  it  referred  to  the  22s.  coat, 
he  parted  with  that  coat  on  the  payment  of  the  lOs., 


which  otherwise  he  should  not  have  done.  Prose- 
cutor did  not  refer  to  the  shop-book  containing  the 
aforesaid  entry ;  but  in  the  evening  of  the  same  day 
mentioned  what  had  transpired  to  the  shopman,  and 
in  consequence  of  what  he  then  learned  the  shopman 
the  next  morning  went  to  the  prisoner's  house  with 
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-another  witoeas ;  when  addressing  the  prisoner  he 
said,  "  There  is  an  egregious  error  about  the  coat/* 
and  required  payment  of  7s.  Qd^  or  a  return  of  the 
Goaty  offering  to  repay  the  145.  Qd,  to  him,  neither 
of  which  the  prisoner  did^  saying  he  had  no  money 
and  that  he  had  got  a  receipt,  and  they  could  not 
hurt  him  (bat  which  latter  statement  was  not  made 
by  either  witness  at  the  time  of  commitment),  and 
the  next  day  the  charge  was  made. 

At  the  close  of  the  case  for  the  prosecution,  it 
was  objected  by  the  prisoner's  counsel  that  the  facts 
did  not  support  in  law  a  charge  of  false  pretences 
as  laid  in  the  indictment,  but  the  court  directed  him 
to  address  the  jury,  which  he  did,  after  which  the 
chairman  sununed  up,  drawing  the  jury's  attention 
to  the  facts  as  proved  in  evidence,  and  they  found 
the  prisoner  guilty,  and  he  was  sentenced  to  twenty- 
one  days'  imprisonment. 

Immediately  after  verdict  and  sentence,  which 
was  duly  recorded,  deft.'s  counsel  applied  to  the 
<Mttrt  for  a  case  for  the  opinion  of  the  Court  of  Cri- 
minal Aiq^ieal  on  the  objection  before  mentioned, 
.and  that  the  indictment  did  not  in  law  allege  an 
offence  under  the  statute. 

It  was  thereupon  urged  by  the  prosecution  that 
it  was  then  too  late  to  make  such  an  application, 
and  that  the  objection  to  .the  indictment  ought  to 
have  been  taken  on  demurrer,  or  on  motion  for  an 
arrest  of  judgment. 

The  Court  of  Quarter  Sessions,  however,  decided 
to  grant  the  case  upon  the  terms  that  if  the  Court  of 
Criminal  Appeal  should  be  of  opinion  that  the  course 
contended  for  on  the  part  of  the  prosecution  could 
only  have  been  taken  by  the  deft.'s  counsel,  the 
judgment  and  sentence  of  the  Court  of  Quarter  Ses- 
sions should  stand ;  but  if  it  were  competent  for  the 
deft.'s  counsel  to  make  such  objection  when  he  did, 
and  the  said  Court  of  Criminal  Appeal  should  be 
of  opinion  that  the  indictment  was  insufficient  in 
point  of  law,  then  the  judgment  and  sentence  should 
be  reversed. 

The  prisoner  was  discharged  on  recognisance  of 
bail  to  surrender  and  abide  his  sentence  in  the 
«vent  of  the  judgment  that  day  passed  upon  him 
by  the  said  Court  of  Quarter  Sessions  being  con- 
£rmed  by  the  said  Court  of  Criminal  Appeal. 

Dated  the  23rd  Oct.  1867. 

John  Trollope, 

Chairman  of  the  said  Court  of  Quarter  Sessions. 

Besky  for  the  prisoner.—The  real  question  is, 
whether  there  was  any  evidence  of  a  false  pretence. 
No  doubt  on  the  face  of  the  case  there  is  pritu^ facie 
some  evidence,  but  none  of  a  false  pretence  made 
at  the  time  of  the  delivery  of  the  coat  to  the 
prisoner.  The  bill  of  parcels  was,  in  fact,  a  receipt. 
[Kellt,  C.  B. — But  it  did  not  cease  to  be  a  bill  of 
parcels,  because  it  was  also  a  receipt  for  cash  on 
account.]  The  conduct  of  the  deft,  is  the  main 
thing  to  be  looked  at.  It  does  not  appear  that  the 
22s.  coat  was  to  be  a  cash  transaction,  and  that  was 
parted  with  to  the  deft,  before  any  pretence  was 
made  to  the  prosecutor.  The  coat  was  gives  to  him 
before  the  deft,  handed  the  half>so%'creigu  and  bill 
of  parcels,  and  before  he  said  there  is  10«.  to  pay. 
[Kelly,  C.  B. — The  statement  in  the  case  is  con- 
tradictory on  this,  for  at  a  later  part  of  it  it  is 
said  that  the  prosecutor  said,  "  that,  believing  the 
bill  of  parcels  to  be  a  genuine  bill,  and  that  it 
referred  to  the  22s.  coat,  he  parted  with  that  coat 
on  payment  of  IO5.,  which  otherwise  he  should  not 
have  done."]  It  was  not  until  the  coat  was  in  the 
possession  of  the  deft,  that  anything  was  said  about 
payment  of  the  balance.  In  Reg.  v.  Brooks^  1  F.  &  F. 
S02,  where  the  prisoner,  a  carrier,  having  ordered  a 
cask  of  ale,  and  after  he  had  possession  of  it  said, 
"This  is  for  W.,"  Wightman,  J.  held  that  an  indict- 
ment for  obtaining  it  by  falsely  pretending  that  he 


was  sent  for  it  by  W.  could  not  be  sustained, 
[BfLKS,  J. — Would  this  have  amounted  to  larceny 
of  the  coat  ?]  No,  for  possession  of  it  w^  given  to 
him.  [Bylbs,  J. — Possession  was  given,  as  I  under- 
stand the  case,  on  a  misapprehension  of  the  receipt^ 
which  misapprehension  the  deft,  adopted.  Kellt^ 
C.B. — If  theaef  Lhad  the  coat  inhis  possession,  though 
for  a  moment  only  before  the  deft,  uttered  any  falso 
pretence,  can  possession  be  said  to  have  been  obtained 
by  the  false  pretence  ?  Willes,  J. — The  possession 
was  only  for  the  purpose  of  trying  the  coat  on. 
Bylbs,  J. — If  the  prisoner  obtained  the  coat  in  such 
a  way  as  to  amount  to  larceny  he  is  not  to  be 
acquitted  on  the  trial  of  the  misdemeanor  for 
obtaining  it  by  false  pretences,  24  «&  25  Vict.  c.  96, 
B.  88.1  But  if  the  prosecutor  knew  the  ^pretence  to 
be  false  when  he  parted  with  the  coat  an  mdictment 
for  false  pretences  will  not  lie:  (^Reg.  v.  Mills,  7 
Cox.  C.  C.  263.)  Moreover,  to  sustain  a  conviction 
for  larceny,  the  indictment  for  false  pretences  must 
set  out  the  facts  :  (Reg.  v.  Bulmer,  9  Cox  C.  C.  492.) 
And  in  this  case  the  evidence  does  not  sustain  the 
false  pretences  alleged  in  the  indictment. 

Metcalfe  for  the  prosecution.— The  conviction  was 
right.  Though  the  deft,  may  have  had  manual 
possession  of  the  coat  at  the  moment  the  false 
pretence  was  made  by  him,  yet  that  possession  was 
not  such  as  would  deprive  the  prosecutor  of  bis 
lien  for  the  price  of  it.  It  was  only  put  into. the 
def  t.'s  hands  to  try  on,  and  in  taking  it  out  of  the 
shop  under  the  circumstances  the  deft,  was  liable  to 
be  indicted  as  a  fraudulent  bailee  under  24  &  25 
Vict,  c  96,  s.  3.  [Kelly,  C.  B. — Is  there  any  case 
where  a  man  going  into  a  shop  to  buy  an  article, 
and  having  got  it  into  his  possession,  pays  for  it  with 
a  forged  cheque  or  bill  ?  It  seems  a  misapplication 
of  terms  to  say  that  the  article  was  obtained  by  a 
false  pretence.] 

Beaky  replied. 

Kelly,  C.  B. — The  majority  of  the  court  are  of 
opinion  that  there  was  evidence  to  go  to  the  jury 
in  support  of  the  prosecution,  and  that  the  convic- 
tion must,  therefore,  be  affirmed. 

Conviction  (\fftrmed. 


V.  C.  WOOD'S  COUBT. 

Reported  by  W.  H.  Bknnbt  and  R.  T.  Boclt,  Esqri., 
BarrUters-At-Law. 

Feb,  12,  13,  14,  and  18,  1868. 

B0BERT8  V.  Clarxb. 

Injunction — Bricl>burning — Nuisance* 

A  nuisance  was  of  long  standing^  the  exercise  of  whick, 
however,  had  been  interrupted  for  a  space  qf  twenty 
years  : 

Held,  that  where  there  had  been  a  cesser  of  the  riohtfor 
this  period,  such  nuisance  might  be  complaineaof  by 
bill. 

Brick-burning  is  a  nuisance  to  persons  living  within 
the  limit  ejected  by  it,  and  240  yards  ts  not  an 
extreme  limit :, 

Held,  therefore,  that  an  injumction  to  abate  such  a  ntit- 
sance  would  be  ordered  by  this  court. 

In  this  case  the  bill  was  filed  by  the  plftintiff,  Mr. 
E.  W.  Roberts,  residing  at  Amberley- villas.  Hackney, 
against  the  defendants,  Messrs.  Clarke,  brickmakers, 
in  the  immediate  vicinity  of  the  plaintiff's  dwelUng. 
The  bill  prayed  an  injunction  to  restrain  the  defen- 
dants, their  servants,  agents,  and  workmen,  from 
burning,  or  causing  to  be  burnt,  or  persisting  to 
continue  to  burn,  any  bricks  in  the  gravel  pit  or 
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field  delineated  on  the  plan  annexed  to  the  hill 
and  aftermentioned,  and  surrounded  on  three  sides 
hj  Bectory-road,  Down's-road,  and  Bendlesham- 
road,  also  af  termentioned,  so  as  to  occasion  damage, 
annoyance,  or  discomfort  to  plaintiff  or  his  family 
as  the  occupiers  of  the  house  and  garden,  No.  1, 
Amherley-Tillas,  or  to  the  plaintiff  as  the  freeholder 
of  the  messuages  and  tenements,  coloured  pink  on 
said  plan,  and  for  payment  in  respect  of  damages. 
The  general  facts  appeared  to  he,  that  the  plaintiff 
yrta  the  owner  in  fee-simple  of  considerahle  property 
at  Hackney,  on  which  he  had  expended  about 
15^0001  in  the  erection  of  small  rilla  residences  of 
about  60/.  per  annum  rent.  About  twenty-four  of 
these  dwellings  had  been  already  erected  by  the 
plaintiff,  or  were  in  course  of  erection.  The  plaintiff 
resided  in  one  of  them.  At  the  rear  of  the  property 
on  which  the  plaintiff  had  built  these  dwelling- 
houses  was  an  old  grarel  pit  occupied  by  defendants. 
It  was  an  open  space,  upon  which  had  been  thrown 
large  quantities  of  putrid  and  decomposed  animal 
and  vegetable  matter.  There  was,  however,  as  it 
was  alleged,  no  brick  clay  in  the  fields.  The  defen- 
dants had  commenced  carting  large  quantities  of 
day  from  various  distances  round  the  gravel  pit- 
to  the  field.  They  then  made  bricks  there,  and 
having  made  them  had,  during  the  late  season, 
proceeded  to  bum  them.  The  portion  of  the  gravel 
pit  and  the  clamps  were  they  were  being  burnt  was 
at  the  distance  of  220  yards  from  plaintifTs  dwell- 
ing-house, but  was  less  than  100  yards  from  manv 
of  the  houses  which  the  plaintiff  had  so  built.  It 
was  alleged  that  the  defendants  in  burning  their 
bricks  had  been  in  the  habit  of  mixing  with  the 
fuel  the  animal  and  vegetable  matter  carted  to  the 
gravel  pit,  and  that  the  smell  caused  by  the  burning 
of  the  same  was  most  offensive  and  injurious ;  that 
in  consequence  many  persons  who  would  otherwise 
have  taken  the  plaintiflTs  houses  had  refused  to  do 
80,  and  the  same  were  now  unlet,  and  plaintiff 
thereby  suffered  great  damage ;  and  that  the  clamps 
were  being  daily  added  to^  and  the  nuisance  thereby 
daily  increased. 

A  correspondence  theu  took  place  between  the 
parties  to  the  effect  that  this  nuisance  should  be 
abated,  but  which,  not  ending  amicably,  the  pre- 
sent bill  was  filed. 

A  considerable  amount  of  evidence  was  entered 
into  on  both  sides;  on  the  one  hand,  that  the 
brick-burning  complained  of  was,  in  fact,  not  a 
nuisance  to  the  plaintiff  and  his  sub-tenants ;  on 
the  other,  that  the  fumes  arising  therefrom  had 
been  repeatedly  injurious  to  the  health  of  the 
plaintiff's  family,  to  his  tenants,  and  other  residents 
in  the  vicinity,  and  that  refuse  and  rubbish  of  the 
worst  description,  including  elements  of  putrid  rem- 
nants of  fish  and  other  foul  matter,  had  been  burnt 
up  together  with  the  day  or  brick  earth  used  in 
making  the  bricks. 

It  was  also  attempted  to  be  shown,  on  the  part  of 
the  defendants,  that  they  or  their  predecessors 
in  title  had  burnt  bricks  on  the  particular  spot 
indicated  since  the  year  1825,  and  it  was  urged  that 
the  plaintiff  as  a  new  comer  to  the  neighbourhood, 
could  not  interfere. 

Giffardf  Q.  C.  and  Robinson  for  the  plaintiff. 

Willcock,  Q.  C.  and  IT.  W.  Kanhke  for  the 
defendants. 

They  relied  upon 
Liufe  V.  Carpenter^  6  Ex.  825; 
Luaoombe  v.  Steer,  17  L.  T.  Bep.  K.  S.  229 ; 
JSwttine  v.  Chreai  Northern  Bailwajf  Con^panf^  85  L.  J. 
899. 

No  reply. 

The  Vice-Chancellob  said  that  he  should  direct 
an  injunction  in  the  terms  of  the  prayer  of  the  bill. 


The  defendants  in  their  answer  alleged  that  the 
brick  burning  had  been  carried  on  continuously  on 
the  field  in  question  from  1825  down  to  the  time 
mentioned  in  the  bill  without  interruption  or  inter* 
f  erence  except  when  there  had  been  some  temporary 
intervals.  These  temporary  interruptions,  howevei; 
had  been  shown  to  have  lasted  quite  twenty  years, 
and,  upon  the  law  of  the  case,  he  quite  agreed  with 
the  decisions  which  had  been  come  to,  &at  where 
there  had  been  a  cesser  of  a  right  of  this  kind,  the 
party  asserting  it  was  bound  to  show  that  it  bad, 
at  least,  been  exercised  in  the  first  and  last  year  of 
the  period  of  twenty  years  in  order  to  preserve  it 
from  being  lost.  This,  however,  the  defendants  had 
failed  to  do,  and,  therefore,  they  had  not  established 
as  of  right  this  easement  or  privilege  of  sending 
foul  smoke  over  their  ndghbour*s  lands.  There 
was  no  doubt,  upon  the  evidence,  that  a  nuisance 
existed.  It  was  not  necessary  to  prove  that  any 
special  sickness  resulted  to  plaintiff  or  his  family 
from  the  effluvia  arising  from  the  brick-bnmingv 
nor  that  the  vapour  was  more  than  usuidly  in- 
jurious or  offensive.  It  had  been  held  at  law  that 
brick-burning  carried  on  in  an  ordinary  way  was  a 
nuisance  to  persons  living  within  the  limit  affected 
by  it,  and  240  yards  was  no  extreme  limit  for  the 
smoke  and  vapour  to  extend.  It  was  such  a  nui- 
sance as  this  court  would  restrain.  The  injunction, 
therefore,  would  be  in  the  terms  of  the  prayer  of 
the  bill. 

Decree  accordingly. 

Solicitors  for  i^aintiff.  Combe  and  Wainwright, 

Solicitor  for  defendants,  C  2\  Forster, 


OOUBT  07   aiJEEirS  BENCH. 

B«poftsd  by  T.  yy.  SADHDEsa.  sod  J.  Sbobtt,  Btqi«., 
BorrUtart-at-LAW. 

Saturdc^,  Jan,  22,  1868. 

Bbown  (app.)  V.  BD88BLL  (resp.) 

Fbahcomb  (app.)  V,  Fbxeilui  (resp.) 

Nuitancef  Removal  Act  (18  f- 19  Vict,  c  121)  s,  12— 
Liability  for  nuisances — "  Person  by  whose  act  or 
default,  ffCf"  the  nuisance  arises, 

A,  was  the  owner  of  a  brewery,  the  refvse  from  which^ 
after  being  convened  a  consideraUe  distance  abmg  a 
drain,  mingled  with  sewerage  from  other  premises,  and 
flowed  into  an  <^pen  ditch  on  land  not  belonging  to  or 
in  the  occupation  of  A,,  where  a  nuisance  ta  con' 
sequence  arose.  The  refuse  from  A.'s  brewery,  carried 
down  the  drain,  was  considerable  in  amount,  and  was 
found  by  the  justices  to  be  the  principal  cause  of  the 
nuisance, 

B,  was  the  owner  of  certain  houses  occupied  by  his 
tenants,  and  had  constructed  a  drain  to  carry  off  the 
refuse  from  the  houses  under  a  private  road,  not  be' 
longing  to  B,,  into  a  stream  which  the  refuse  poSuted 
and  (inverted  into  a  nuisance,  B.  claimed  a  right  to 
run  the  refuse  from  the  houses  occupied  by  his  tenants 
into  tliis  stream : 

Held,  that  A,  and  B.  were  respectively  liable  for  the 
nuisances  created,  and  that  orders  for  the  abatement  of 
the  nuisances  held  been  rightly  made  on  them  under 
18  i- 19  ficL  c.  121,  s.  12, 

If  recuse  or  sewerage  sufficient  in  itself  to  cause  a 
nuisance,  comes  from  the  premises  of  anyone,  but  before 
reaching  the  place  where  the  nuisance  exists  is  joined 
by  the  refuse  or  sewerage  from  oUier  premises,  such 
person  is  still  liable  under  18  j- 19  VicL  c  121,  s,  12. 

Sect.  8,  of  18  &  19  Vict.  c.  121,  enacts  that : 

The  word  "nulsacoea"  aader  this  Act  shall  include  any 
premises  in  such  a  state  as  to  be  a  naisanoe  or  injartoos  to 
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[Q.B. 


he&lth;  any  pool,  ditch,  gutter,  wateroourae,  priTy,  arinal, 
cesspool,  drain,  or  ashpit,  so  foal  as  to  be  a  naiisanee  or  hi- 
Jnrloos  to  health;  any  animal  so  kept  as  to  be  a  nnisanoe  or 
injurioos  to  health ;  any  aooamalation  or  deposit  vrhich  is  a 
nuisance  or  injurious  to  health :  proylded  alvrays  that  no  such 
aeeumulation  or  deposit  as  shall  be  neoessary  for  the  efTeetual 
carrying  on  of  any  business  or  manufacture  shall  be  punish- 
able as  a  nuisance  under  this  section,  when  it  is  proved  to  the 
eatlsfaetlon  of  the  Jnstloes  that  the  accumulation  or  deposit 
has  not  been  kept  longer  than  is  neoessary  for  the  purposes  of 
such  business  or  manufacture,  and  that  the  best  aTallable 
means  have  been  taken  for  protecting  the  public  from  injury 
to  health  thereby. 

Sect.  12  enacts  that : 

In  any  case  where  a  nuisance  is  so  aseertstlned  by  the  local 
authority  to  exist,  or  where  the  nuisance  in  their  opinion  did 
exist  at  the  time  when  the  notice  was  given,  and  although  the 
same  may  have  been  since  removed  or  discontinued,  is  in 
their  opinion  likely  to  recur,  or  to  be  repeated  on  the  same 
premises  or  any  part  thereof,  they  shall  cause  complaint 
thereof  to  be  made  before  a  justice  of  the  peace ;  and  such 
Justice  shall  thereupon  issue  a  summons  requiring  the  person 
by  whose  act,  default,  permission  or  sufferance  the  nuisance 
arises  or  continues,  or  if  such  person  cannot  be  found  or 
ascertained,  the  owner  or  occupier  of  the  premises  on  which 
the  nuisance  arises,  to  appear  before  any  two  justices  in  petty 
sessions  assembled,  at  their  usual  place  of  meeting,  who  shall 
proceed  to  inquire  into  the  said  complaint;  and  if  it  be  proved 
to  their  satisfaction  that  the  nuisance  exists,  or  did  exist  at 
the  time  when  the  notice  was  given,  or  if  removed  or  discon- 
tinued since  the  notice  was  given,  that  it  is  likely  to  recur  or 
to  be  repeated,  the  justices  shall  make  an  order  In  writing 
under  their  hands  and  seals  on  such  person,  owner,  or  occu- 
pier for  the  abatement  or  discontinuance  and  prohibition  of 
the  nuisance  as  hereinafter  mentioned,  and  shall  also  make 
an  order  for  the  payment  of  all  costs  incurred  up  to  the  time 
of  hearing  or  making  the  order  lor  abatement  or  discontinu- 
anoe  or  jMrohibition  of  the  nuisance. 

la  the  first  case  the  appeUant  is  the  owner  of  a 
hrewery  at  Esher,  in  the  county  of  Surrey,  the 
refuse  from  which  runs  under  certain  premises  into 
a  coTered  barrel  drain,  which  connects  lower  down 
with  another  drain.  The  two  drains  then  pursue  a 
joint  course,  turn  out  into  the  high  road,  then  come 
into  an  open  ditch,  and  finally  constitute  a  nuisance 
on  Ditton  Karsh,  by  the  side  of  the  public  road,  on 
land  not  belonging  to  or  in  the  occupation  of  the 
apfiellant.  A  previous  owner  of  an  estate,  called 
Sandown-place  Estate,  situated  between  the  brewery 
and  the  place  where  the  nuisance  existed,  had 
allowed  the  sewage  cony^ed  by  the  drains  to  flow 
over  his  lands'  for  the  purpose  of  manuring  them, 
and  the  drainage  had  been  diverted  from  its  original 
coarse  for  that  purpose.  This  user  of  the  sewage 
was  discontinued,  and  the  sewage  was  turned  by  the 
owner  of  Sandown  into  certain  open  ditches  along 
which  it  flowed  to  the  place  where  the  nuisance 
existed.  The  present  owner  of  Sandown  was  no 
party  to  this  user  of  the  sewage.  The  sewage  from 
yarious  other  premises  flowed  into  the  drains,  and 
mingled  with  the  refuse  from  the  brewery  before 
they  reached  the  place  where  the  nuisance  existed. 
The  justices  stated  that  it  was  proved  to  them  by 
the  testimony  of  a  witness,  confirmed  by  an  entry 
in  the  minute  book  of  the  turnpike-road  trustees, 
that  the  principal  cause  of  the  nuisance  arose  from 
the  appellant's  brewery. 

The  facts  in  the  second  case  were  briefly  these. 
The  appellant  is  owner  of  certain  houses  at  Llan- 
tillis  Pertholey,  in  the  county  of  Monmouth,  which 
were  occupied  bv  his  tenants.  A  drain  baud  been 
constructed  by  him  to  carry  off  the  refuse  from 
these  dwelling-houses  and  from  certain  pigstyes 
belonging  to  them,  under  a  private  road  (not  the 
property  of  the  appellant)  into  a  stream  which  the 
refuse  pollutes  and  converts  into  a  nuisance.  The 
watercourse  into  which  the  drain  emptied  itself 
originates  in  a  spring  in  the  neighbouring  mountain, 
and  after  running  through  the  appellant's  property 
pursues  a  course  through  the  appellant's  side  of  the 
road  leading  by  the  houses  referred  to.  A  few 
yards  below  the  houses  the  drain  passes  underneath 
the  road  and  joins  the  watercourse.  The  appellant, 
before  the  justices,  gave  evidence  that  l^ore  he 
constructed  the  drain,  the  refuse  from  the  houses 


had  flown  over  the  surface  of  the  road  for  forty 
years  and  upwards,  and  that  he  claimed  a  right  to 
run  the  refuse  into  the  stream.  The  justices  were 
of  opinion  that  the  owner,  under  the  circumstances 
above  stated,  was  the  person  liable  for  the  nuisance, 
and  ordered  him  to  abate  and  discontinue  it. 

Field,  Q.  C,  for  the  respondent  in  the  first  case, 
contended  that  the  appellant  was  properly  con- 
victed. The  appellant  is  a  person  "  by  whose  act, 
default,  permission  or  sufferance"  the  nuisance 
arose ;  for  contributing  to  create  the  nuisance  la 
sufficient,  and  the  appellant  undoubtedly  contributes ; 
be  is  a  person  by  whose  act,  conjointly  with  that  of 
others,  the  nuisance  arises.  The  provision  in  sect. 
22,  relating  to  ditches,  &c.,  that  **  where  such  ditch, 
gutter,  drain  or  watercourse  shall  as  to  parts  thereof, 
be  within  the  jurisdiction  of  different  local  autho- 
rities, this  enactment  shall  applv  to  each  local 
authority  only  as  to  so  much  of  the  works  hereby 
required,  and  the  expenses  thereof,  as  is  indaded 
within  the  respective  jurisdiction  of  that  authority" 
does  not  exclude  the  operation  of  sect.  12,  or  limit 
its  application.  The  83rd  section  provides  expressly 
for  proceedings  against  several  persons  in  respect 
of  the  same  nuisance.  It  enacts  that  "  where  pro- 
ceedings under  this  Act  are  to  be  taken  against 
several  persons  in  respect  of  one  nuisance  caused  by 
the  joint  act  or  default  of  such  persons,  it  shall  be 
lawful  for  the  local  authority  to  include  such 
persons  in  one  complaint,  and  for  the  justices  to 
include  such  persons  in  one  summons,  and  any 
order  made  in  such  a  case,  may  be  made  upon  all  or 
any  number  of  the  persons  included  in  the  summons, 
and  the  costs  may  be  distributed  as  to  the  justices 
may  appear  fair  and  reasonable." 

Day  for  the  appellant— Where  the  sewage  becomes 
a  nuisance,  is  a  considerable  distance  from  the  ap- 
pellant's brewery;  the  sewage  has  been  diverted 
from  its  original  channel,  along  which  if  it  had 
been  allowed  to  fiow,  no  nuisance  would  exist.  If 
the  owner  of  Sandown  gets  the  sewage  on  to  his 
own  lands  for  the  purpose  of  fertilising  them,  the 
appellant  cannot  be  said  to  have  caused  the  nuisance 
which  afterwards  occurs,  though  that  sewage  con- 
sists partly  of  the  refuse  from  appellant's  brewery. 
[CoGKBUBW,  C.  J. — ^But  the  appellant  does  more  to 
create  the  nuisance  than  anv  one  else,  by  the  quan- 
tity of  brewery  refuse  which  he  sends  down.]  It  is 
not  a  nuisance  until  it  goes  far  beyond  the  appel- 
lant's premises.  [Cockburn,  C.  J.— But  the  Act 
makes  him  liable  "  by  whose  act,  default,  or  per- 
mission, or  sufferance,  the  nuisance  arises  or  con- 
tinues." Mblix>ii,  J. — ^Were  it  not  for  the  amount 
that  comes  down  from  the  brewery,  non  conatatf  that 
a  nuisance  would  exist  at  all.]  The  only  point 
which  I  can  make  is,  that  the  nuisance  is  caused  not 
by  the  appellant,  but  by  the  persons  who  divert  the 
sewage  from  the  drain  along  which  it  would  other- 
wise flow.  [CocKBURN,  C.  J. — That  is  surely  a 
question  of  fact  for  the  justices,  which  they  have 
found  against  you.] 

In  the  second  case  the  respondent  was  not  repre 
sented. 

JBarington,  for  the  appellant,  raised  two  points  (1), 
whether  the  occupiers  of  the  houses  from  which  the 
sewage  came,  and  not  the  landlord,  were  not  the  par- 
ties liable ;  (2)  whether  when  the  appellant  set  up  a 
claim  of  right  to  turn  his  sewage  on  land  not  his 
own,  the  person  to  be  proceeded  against  was  not 
the  person  on  whose  premises  the  nuisance  exists. 
Neither  the  road  under  which  the  drain  ran,  nor  the 
land  on  which  it  caused  the  nuisance,  were  in  the 
possession  or  occupation  of  the  appellant.  [Black- 
burn, J. — That  part  of  the  draia  which  goes  from 
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bis  tenant's  houses  is  the  appellant's.  Cockbokn,  i 
C.  J. — ^The  appellant  let  his  houses,  but  he  does  not 
let  the  drain,  that  still  remains  in  his  possession. 
Eyen  if  he  possesses  an  easement  over  the  other 
land,  there  is  no  obligation  on  the  part  of  the  owner 
of  the  soil  to  maintain  the  drain ;  it  is  still  the  duty 
of  the  appellant  to  do  so.]  But  can  the  justices 
make  an  order  <m  the  appellant  if  he  claims  title  to 
an  easement  with  respect  to  his  sewage  over  the 
land  of  another  ?  [Cockbubk,  0.  J.— The  question 
of  title  canBot  a£Fect  the  case.  The  question  for 
the  justices  first  is,  whose  act  causes  the  nuisance  ? 
If  they  cannot  find  out  the  person  by  whose  act  the 
nuisance  is  caused,  they  are  then  in  the  next  place 
to  proceed  against  the  person  on  whose  premises  it 
is  found  to  exist.] 

Cockbubk,  C.  J.— If  a  nuisance  arises  from  the 
joint  contribution  of  different  persons,  of  such  a 
nature  that  the  contribution  of  each  x>erson  is  not 
in  itself  a  nuisance,  but  the  nuisance  is  caused  by 
these  contributions  in  the  aggregate,  I  should  hesitate 
rery  much  to  hold  that  it  would  be  competent  to  the 
justices  to  make  an  order  prohibiting  each  separate 
contributor  from  draining  his  sewage  into  a  separate 
drain.  But  in  the  present  case,  independently  of  the 
subsequent  contributions,  there  is  a  quantity  of 
refuse  poured  into  the  drain  by  the  appellant  which 
in  itself  creates  a  nuisance.  That  being  so,  the 
only  question  that  arises  is  whether  the  nuisance, 
presenting  itself  away  from  the  appellant's  pre- 
mises, is  not  sufficiently  his  act  to  justify  the 
magistrates  in  making  the  order  upon  him,  or 
whether  the  owner  of  the  soil  on  which  the  nuisance 
actually  exists  is  not  the  proper  party  to  be  pro- 
ceeded against.  I  do  not  think  on  the  construction 
of  the  12th  section  that  the  latter  is  the  correct 
Tiew.  It  seems  to  me  that  what  the  justices  have 
to  consider  is,  whose  is  the  act  that  causes  the 
nuisance?  If  no  such  person  can  be  discovered 
then  they  are  to  proceed  against  the  person  on  whose 
lands  or  premises  the  nuisance  actually  exists. 
Here  it  sufficiently  appears  that  it  is  the  act  of  the 
appellant  in  discharging  the  refuse  from  his  brewery 
that  creates  the  nuisance,  and  the  case  is,  therefore, 
within  the  12th  section.  In  the  second  case  there 
10  no  difficulty,  for  the  drain  is  one  for  the  con- 
venience of  the  appellant's  own  houses  and  pro- 
perty, and  is  under  his  control,  and  it  is  his  act  in 
not  keeping  that  drain  in  a  proper  condition  that 
caiues  the  nuisance. 

BLACKBiTBir,  J. — I  am  entirely  of  the  same 
opinion  in  both  cases.  I  think  it  is  necessary,  under 
the  12th  section  for  the  justices  to  find  "  the  person 
by  whose  act,  default,  permission,  or  sufferance  the 
nuisance  arises  or  continues,  or  if  such  person  can- 
not be  found  or  ascertained,  the  owner  or  oocuiner 
of  the  premises  on  which  the  nuisance  arises ;"  and 
I  think  that  having  found,  in  the  first  case,  that  the 
occupier  of  the  brewery  has  sent  down  refuse 
enough  to  create  a  nuisance,  it  is  no  answer  to  say 
that  there  are  others  who  cause  the  imisance  to  be 
greater.  The  appellant  causes  a  nuisance,  and  I 
think  he  may  be  properly  ordered  to  discontinue  it. 
As  to  the  case  of  a  nuisance  caused  by  the  aggregate 
of  the  contributions  of  several  persons,  where  none 
of  the  contributions  in  itself  would  be  a  nuisance, 
I  will  give  no  opinion  now.  As  to  the  second  case, 
I  quite  agree  that  everything  there  is  perfectly 
plain.  The  appellant  having  constructed  a  drain 
for  the  joint  use  of  all  his  houses  is  liable  for  the 
nuisance  caused  by  it.  The  circumstances  of  the 
case  are  not  like  those  in  Rich  v.  Basterfield,  4 
0.  B.  783,  but  like  what  that  case  would  hnvc 
been  if  the  owner  of  the  house  badj  when  letting 
it  to  his  tenant,  kept  the  smoking  chimney  for  him- 
self, in  which  event,  I  take  it,  whether  his  pos- 


session of  the  chimney  was  a  mere  easement  or 
otherwise,  he  would  be  responsible  for  the  nuisance 
which  it  caused.  And  whether  the  nuisance  is 
legalised  or  not  by  lapse  of  time,  the  statute 
equally  applies. 

Mellob,  J.— Under  the  12th  section  the  justices 
are  to  find  out  the  person  by  whose  act,  default, 
&c.,  the  nuisance  arises  or  continues,  and  if  that 
cannot  be  done,  then  the  person  on  whose  premises 
the  offence  is  found  to  exist.  But  that  does  not 
prevent  them  looking  at  the  place  where  the  offence 
originally  arose ;  and  as  to  the  second  case,  I  think 
it  is  perfectly  immaterial  whether  it  is  a  case  of 
disputed  easement  or  not. 

Lush,  J.—I  am  of  the  same  opinion.  The  word 
"nuisance"  includes,  according  to  sect  8,  <'any 
premises  in  such  a  state  as  to  be  a  nuisance  or 
injurious  to  health ;  any  pool,  ditch,  &c.  so  foul  a» 
to  be  a  nuisance  or  injurious  to  health  .  .  .  any 
accumulation  or  deposit  which  is  a  nuisance  or 
injurious  to  health."  Where  such  a  state  of  things 
exists,  then  the  first  person  to  be  sought  is  he  "  by 
whose  act,  default,  permission,  or  sufferance  the- 
nuisance  arises  or  continues."  I  think  that  in 
order  to  justify  a  conviction  under  this  enactment, 
the  justices  must  find  that  the  person  has  been  the 
proximate  cause  of  the  nuisance — the  cause  without 
which  the  nuisance  would  not  have  existed.  Now, 
in  the  first  case,  I  take  it  that  the  refuse  sent  down 
from  the  brewery  is  the  immediate  cause  of  the 
nuisance,  that  without  which  it  would  not  have 
arisen.  That  is  a  question  of  fact  for  the  justices 
to  find,  and  they  have  found  it  here.  In  the 
second  case,  it  is  quite  clear  that  the  accnmnlation 
of  matter  at  the  mouth  of  the  drain  is  owing  to  the 
neglect  of  the  person  who  constructed  the  drain  for 
the  use  of  his  own  houses. 

Attorneys  for  appellant  in  first  case.  Walker  and 
Son, 

Attorney  for  respondent  in  first  case,  Redduh. 

Attorney  for  appellant  in  second  c^e.  R.  J,  CkiUf 
for  SaycCy  Abergavenny. 


SWEETMAN  V,  GUEST. 

Warrant  of  distress  to  levy  rates^ Application  of  Und^ 
tation  of  time  in  Jervi^s  Act  (11  ^  12  VicU  c  48), 
sect,  11 — Power  of  Justices  to  state  a  case  uwkr 
20  j-  21  Vict,  c.  43. 

11  ^12  rict.  c.  43,  (Jerviis  Act)  s.  11,  enacU  ''that 
in  cdl  cases  where  no  t%me  is  ahmdy  or  tha&  hereafUr 
he  specially  limited/or  making  any  suck  complaint,  or 
laying  any  such  infomaiion,  in  the  Act  or  Acts  of 
FarUament  relating  to  each  particular  case^  suA. 
complaint  shall  he  made  and  such  information  shall  be 
laid  within  six  calendar  months  from  the  time  when 
the  matter  of  such  complaint  or  information  re^)ective^ 


arose. 

The  issuing  of  a  distress  warrant  to  levy  rates  under  a 
local  Act  is  not  within  fAe  limitation  aa  to  time  hid' 
down  in  this  enactment. 

Qucere,  whether,  upon  application  to  justices  for  such  a 
distress  wajrant,  ihey  have  power  to  state  a  case  for 
the  (pinion  of  a  Superior  Court  under  20  ^  21  Vict* 
c,  43.  s,  2. 

This  was  a  case  stated  under  20  &  21  Vict  c  43 
by  two  justices  for  the  borough  of  Kidderminster. 

Case. 
At  a  petty  sessions  holden   at   the  Guildhall, 
Kidderminster,  in  and  for  the  said  borough  of  Kid- 
derminster, on  the  10th  day  of  May  1867  a  complaint 
I  was  preferred  by  Ebenezer  Guest  (hereinaftw  called 
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Sect.  eS : 

That  aU  ratea  and  aaaeaameiitB  which  «ha)]  be  made  in 
punuance  of  this  Act  as  aforesaid  ahaU  be  aUowed  and  elgned 
by  the  said  commissionere,  or  any  seven  or  more  of  them,  and 
they  shall,  and  may  have  power  to  amend  any  such  rates  or 
anessments  by  inserting,  or  eaaslng  to  be  inserted,  the  name 
or  names  of  any  sneh  person  or  persons  who  ought  to  have 
been  rated,  and  sliaU  appear  to  have  been  omitted  therein,  or 
by  taking  out  the  name  or  names  of  any  person  or  persons 
whose  name  or  names  shall  hare  been  inserted  in  any  sneh 
rate  or  assessment,  and  wlw  ought  not  to  be  rated  by  varying, 
altering,  rating,  or  reduoins  the  several  and  respective  som 
and  sums  of  money  which  shall  be  charged,  rated,  or  assessed 
in  such  rate  or  assessment  upon  any  person  or  persons  whom- 
soever, regard  being  had  to  the  then  poor-rate  for  the  said 
boroogh,  and  such  sseessors  shall  appear  and  bring  with  them 
at  any  time  or  place  when  thereto  required  by  the  said  com- 
tnlssioners,  or  any  seven  or  more  of  them,  or  by  the  clerk  for 
the  time  being,  a  true  copy  of  sneh  assessment  ftdrly  written 
nnd  subscribed  by  them,  and  shall  deliver  the  same  onto  the 
■aid  commissioners;  and  shall,  upon  any  reasonable  notice, 
flrom  time  to  time  attend  upon  the  said  commissioners  at  any 
of  their  meetings  in  pursuance  of  this  Act,  or  at  any  coort  or 
ooorts  of  quarter  seaslons  for  the  said  borongh,  or  at  any 
adjournment  thereof,  or  otherwise  as  there  shall  be  occasion 
then,  and  there  to  explain,  amend,  and  justify  such  assess- 
ments ;  and  after  the  said  rates  and  assessments  are  so  made 
nnd  confirmed,  the  said  commissioners  or  any  seven  or  more 
of  them  shall,  and  may,  and  they  are  herebv  aathorised  and 
required  to  cause  the  same  to  be  collected  and  received  as  soon 
as  may  be,  of  and  from  the  person  and  persons  respectively 
on  whom  the  same  shall  be  rated,  charged,  and  assessed. 

Sect.  72 : 

That  when  and  so  soon  as  the  said  rates  or  rata,  assess- 
ment or  assessments,  shall  have  been  made  and  signed  and 
•Dowed  by  the  said  commissioners,  or  any  seven  or  more  of 
them  as  aforesaid,  the  collector  or  collectors  appointed  by  the 
said  commissioners  shall,  and  he  and  they  is  and  are  hereby 
required  to  collect  the  same  accordingly,  and  in  case  any 
person  or  persons  who  shall  be  rated  or  assessed,  or  subject 
or  liable  to  the  payment  of  any  rate  or  assessment  to  be  made 
or  laid  or  made  payable  by  virtue  of  this  Act  shall  refuse  or 
neglect  to  pay  sneh  rate  or  assessment  to  any  collector  to  be 
appointed  as  aforesaid  for  the  space  of  ten  days  next  after 
personal  demand  made  by  the  coUoctor  or  collectors  thereof, 
or  demand  in  writing  under  the  hand  of  such  collector  left  at 
the  last  or  usual  place  of  abode  of  the  person  or  persons  so 
refusing  or  negleotiog  to  pay  as  aforesaid,  or  on  the  premises 


the  respondent)  against  Thomas  Sweetman  (herein- 
after called  the  appellant),  under  the  67th  section 
of  a  local  Act  of  Parliament,  passed  in  the  fifty-third 
year  of  the  reign  of  His  Ute  Majesty  King  George 
the  Third,  intituled  **  An  Act  for  paving,  cleansing, 
lighting,  watching,  and  otherwise  improring  the 
Streets  and  other  public  Passages  and  Places  iiy 
Kidderminster,  in  the  County  of  Worcester,"  whic^ 
section  and  the  two  subsequent  ones  are  as  follows : 

Sect.  67: 

That  it  shall  and  may  be  lawful  to  and  for  the  said  com- 
missioners or  any  seven  or  more  of  them,  not  exceeding  twice 
in  every  year  as  they  shall  see  occasion,  under  their  hands  to 
nominate  and  appoint,  and  they  are  hereby  empowered  to 
nominate  and  appoint,  two  or  more  inhabitants  or  residents  in 
tte  said  town  to  be  assessors  with  their  consent  of  the  money 
by  this  Act  directed  to  be  raised,  and  from  time  to  time  to 
Issue  their  order  or  precept  to  the  said  assessors  to  be  ap- 
pointed as  aforesaid,  specifying  how  much  in  the  pound  shall 
be  raised  by  taxation  opon  all  messuages,  tenements,  build- 
tngs,  hereditaments  within  the  said  town,  at  the  same  rate, 
and  in  the  same  proportions,  as  the  same  messuages,  tene- 
ments, buildings,  hereditaments  shall  be  then  rated  and 
assessed  in  the  poor-rate  or  assessment  for  the  relief  of  the  poor 
of  the  said  borough,  and  shall  and  may  from  time  to  time 
divide  the  said  town  into  such  suitable  and  convenient  i>artB, 
and  also  direct  and  appoint  the  said  assessors  to  such  parts,  as 
the  said  commissioners  shall  think  proper  for  the  more  con- 
venient and  easy  assessment  and  collection  of  the  money  by 
this  Act  directed  to  be  assessed  and  collected,  and  which 
said  rate  or  assessment  so  to  be  made,  raised  and  assessed  as 
aforesaid,  for  the  purposes  of  this  Act  shall  be  levied  and 
assessed  in  the  proportions  following  (that  is  to  say)  upon  all 
Uid  every  person  and  persons  who  shall  rent  or  occupy  within 
the  said  town  of  Kidderminster,  any  houses,  tenements,  or 
other  hereditaments  which  shall,  for  the  time  being,  be  rated 
or  assessed  in  the  then  rate  or  assessment  tor  the  poor  of  tiie 
said  borough  under  W.  U.  in  the  pound,  at  «.  ana  under  lOL 
the  sum  of  2#.  in  the  pound,  at  lOt  and  upwards  the  sum  of  8*. 
In  the  pound,  and  the  said  assessors  are  hereby  authorised 
and  required  to  rate  and  assess  the  same  acoonUngly,  which 
said  tenants  and  occupiers  shall  pay  and  are  herebv  made 
liable  to  pay  the  whole  of  every  such  rate  according  to  the 
annual  value  or  rent  of  all  such  houses,  tenements,  buildings, 
or  other  hereditaments  and  premises  whatsoever  to  be  occu- 
pied by  him,  her,  or  them  respectively,  at  which  they  ah^n  be 
so  rated  in  the  ssid  poor-rate  or  assessment. 


so  ^arged  with  such  rate  or  assessment,  then  and  in  every 
such  case  it  shall  be  lawful  for  any  Jnstioe  of  the  peace  of  the 
said  borough  of  Kidderminster  by  warrant  under  his  hand 
and  seal,  to  authorise  and  direct  the  said  collector  or  any  other 
person  to  levy  such  rate  or  assessment  and  all  arrears  thereof 
by  distress  and  sale  of  the  goods  and  chattels  of  such  person 
or  persons  so  ref  usUig  or  neglecUng  to  pay  as  aforeeaid,  or  on 
tne  goods  and  chattels  so  found  on  such  premises  rendering 
the  overplus  (if  any)  to  the  owner  or  owners  of  the  goods  ana 
chattels  to  be  so  distrained  on  demand  after  deducting  the  costs 
and  charges  of  recovering  the  same,  and  of  such  distress  snd 
sale,  or  it  shall  and  may  be  lawful  to  and  for  the  said  com- 
missioners to  recover  any  such  rate  or  rates,  assessment  or 
assessments,  due  and  payable  by  virtue  of  this  Act  by  action 
of  debt,  or  on  the  case  in  any  of  His  Majesty's  courts  of  record 
at  Westmtaister,  or  in  any  court  of  request,  wherein  no  essign 
protection,  wager  of  law,  or  more  than  one  imparlance  shall 

The  said  Act  imposes  various  penalties  for  offences 
committed  against  its  proyisious,  and  provides 
by  sects.  78  and  79  the  particular  and  special 
modes  of  recovering  all  penalties,  forfeiture,  aud 
fines  inflicted  or  imposed.  The  manner  of  levying 
and  recovering  whereof  is  not  therein  otherwise 
directed. 

Sect.  78: 

That  aU   penalties,   forfeitures,   and  fines    by  this  Act 
inflicted,    imposed,    or    authorised    to     be     imposed,    the 
manner    of    levying     and      recovering    whereof    is    not 
herein  otherwise  directed  shall  upon  proof  of  the  offences 
rMpectively   before  any  one   or  more  justice  or  justices  of 
the  peace  for  the  said  borough,  either  by  the  confession 
of  the  party  or  parties  offendijag,  or  by  the  oath  of  one  or  more 
witness  or  witnesses  (which  oath  such  justice  or  justices  of 
the  peace  Is  and  are  hereby  authorised  and  required  to  ad- 
minister, without  fee  or  reward),  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  party  or  parties  offend- 
mg  by  warrant  or  warrants  under  the  hand  and   seal   or 
hands  and  seals  of  such  justice  or  justices,  which  warrant 
or  warrants  such  jnstioe  or  justices  is  and  are  hereby  em- 
powered to  grant,  and  the  penalties,  forfeitures  when  recovered 
after  rendering  the  overplus  (if  any  there  be)  upon  demand  of 
the  party  or  parties  whose  goods  and  chattels  snail  be  so  dis- 
trained and  sold  (the  costs,  charges,  and  expenses  of  making 
such  distrees,  and  the  keeping  and  selling  thereof  being  first 
deducted),  shall,  if  not  directed  to  be  otherwise  applied  by  this 
Act,  be  paid  to  the  treasurer  for  the  time  being  to  the  said  com- 
missioners, and  applied  towards  tiie  purposes  of  this  Act,  and 
in  aid  of  the  rates  to  be  made  in  pursuance  of  this  Act  for  the 
said  commissioners  at  any  meeting  to  be  hekl  in  pnrsnanoe  of 
this  Act  to  order  their  treasurer  for  the  time  being  in  any  case 
in  which  no  reward  has  been  awarded  by  any  justice  to  any 
informer,  to  pay  such  part  of  the  said  penalties  to  the  informer 
as  they  shall  judge  reasonable,  not  exceeding  one  moiety 
thereof,  and  in  every  such  case  where  distress  is  directed  to 
be  levied  or  taken  by  this  Act,  and  sufficient  distress  shall  not 
be  found,  and  such  penalties,  forfeitures,  and  fines  shall  not 
be  forthvrith  paid,  it  shall  and  may  be  lawful  for  such  Jnstlse 
or  justices  of  the  peace,  and  he  and  they  is  and  are  hereby 
authorised  and  required  by  warrant  or  warrants  under  his  or 
their  hand  and  seal  or  hands  and  seals  to  cause  such  offender 
or  offenders  to  be  committed  to  Um  common  gaol  or  hoase  of 
correction  of  the  county  of  Worcester,  there  to  remain  without 
bail  or  mainprize  for  any  time  not  exceeding  one  calendar 
month,  for  tne  first  offence,  and  for  the  second  and  every 
other  offence  of  the  same  kind  for  any  time  not  exceeding 
three  calendar  months,  unless  sneh  penalties,  forfeiisrss^  or 
fiines,  and  all  reasonable  charges  and  expenses  attending  the 
same,  shall  be  sooner  paid  and  satisfied. 

Sect  79 : 

That  all  and  every  justice  or  iustioes  of  the  peace  before 
whom  any  person  or  persons  shall  be  convicted  of  any  offence 
against  this  Act  shall  and  may  cause  the  conviction  to  be 
drawn  up  in  the  fol  lowing  words,  or  any  other  form  of  words 
to  the  same  effect  (that  is  to  say) :  Be  it  remembered  that  on 
this  day  of  in  the  year  of  our  Lord  is 

duly  convicted  before  me  (or  us)  of  His  Majesty's  Justices  of 
the  Peace  for  the  borough  of  Kidderminster,  of  having  (here 
state*  the  offence  against  this  Act,  as  the  ease  may  be)  con- 
trary to  the  form  of  the  statute  in  that  ease  made  and  pro- 
vided, and  I  (or  we,  as  the  case  may  be),  do  declare  and 
adjudge  that  the  said  hath  forfeited  for  his  (or  her,  as 

the  case  may  be)  offence  the  sum  of  .    (iKven  under  my 

hand  and  seal  (or  hands  and  ssiis,  stf  ths  ease  n^ay  be)  the 
day  and  year  above  written. 

All  the  powers,  directions^  and  authorities  con- 
tained in  the  said  Act  have  heen  duly  transferred 
to  and  vested  in  the  town  council  and  body  cor- 
porate of  the  said  bcnrough  of  Kidderminster,  under 
and  by  virtue  of  the  5  &  6  Will.  4,  c.  76,  s.  75,  in- 
tituled, "  An  Act  to  provide  for  the  Begulation  of 
Municipal  Corporationa  in  England  and  Wales." 

The  Mdd  compUinl  itated  that  the  said  appellant 
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was  subject  and  liable  to  the  pajment  of  two  certain 
rates  and  assessments,  duly  made  and  laid,  and 
made  payable  by  Tirtue  of  the  said  Act  of  the  63 
Geo.  d,  to  wit,  a  certain  rate  and  assessment  of 
2L  2s.  9d,  made  on  the  2nd  day  Aug.  1865,  and  one 
other  certain  rate  and  assessment  of  15«.  ihd,,  made 
on  the  6th  day  March  1866,  and  had  rcmsed  an^ 
neglected  to  pay  such  rates  and  assessments  to  th#  * 
said  Ebenezer  Guest,  the  duly-appointed  collector, 
and  the  above-named  respondent,  for  the  space  of 
ten  days  next  after  demand  in  writing  made  by  him 
thereof,  contrary  to  the  Act  of  Parliament,  and, 
therefore,  the  said  Ebenezer  Guest  prayed  the  issue 
of  a  warrant  to  levy  the  same  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  appellant,  and 
the  complaint  was  heard  and  determined  by  us,  the 
said  parties  respectively  being  then  present,  and  we 
directed  that  a  warrant  should  issue  to  lery  the  said 
rates  upon  the  goods  and  chattels  of  the  said  appel- 
lant, pursuant  to  the  statute  of  the  58  Geo.  8,  here- 
inbefore mentioned. 

And  whereas  the  appellant  being  dissatisfied  with 
our  determination  upon  the  hearing  of  the  said  com- 
plaint, as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  sect.  2  of  the  said  statute  of  20  &  21 
Vict  c.  48,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case  setting  forth  the  facts  and  the 
grounds  of  such  our  determination  as  aforesaid  for 
&e  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance  with  a  surety,  as  required  by 
the  said  statute  in  that  behalf. 

Now,  therefore,  we  the  said  justices,  in  com- 
pliance with  the  said  application,  and  the  provisions 
of  the  said  statute,  do  hereby  state  and  sign  the 
following  case : 

UpMOn  the  hearing  of  the  said  complaint  the  abore- 
mentioned  rates  or  assessments  were  produced  before 
us,  the  first  appearing  to  be  signed  by  the  assessors 
on  the  25th  July  1865,  and  allowed  and  signed  by 
the  mayor  and  eleren  councillors  of  the  said  borough, 
on  the  2nd  Aug.  1865. 

The  second  rate  or  assessment  appearing  to  be 
signed  by  the  assessors  on  the  5th  March  1866, 
and  allowed  and  signed  by  the  mayor  and  seven 
councillors  of  the  said  borough,  on  the  6th  March 
1866. 

It  was  admitted  by  the  appellant  upon  the  hearing 
that  he  had  not  appealed  to  the  council  under  the 
powers  of  the  said  Act  of  53  Geo.  3,  against  either 
of  the  said  rates  or  assessments. 

It  was  admitted  by  the  appellant  that  all  the  pro- 
ceedings before  us  as  to  the  making  and  signing  of 
the  two  several  rates  or  assessments  by  the  assessors, 
and  the  allowance  and  signing  of  them  by  the 
council,  were  legal  and  regular  with  one  exception, 
namely,  that  inasmuch  as  the  rates  or  assessments 
appeared  to  be  signed  by  the  assessors,  and  allowed 
and  signed  by  the  council  on  different  days,  they 
were  in  that  respect  illegal  and  void,  and  could  not, 
therefore,  be  legally  enforced  against  the  appellant 
by  distress. 

It  was  also  admitted  by  the  appellant  that  the 
requisite  and  proper  statutory  demand  of  the  rate 
had  been  made  upon  the  appellant  by  the  collector, 
and  that  he,  the  appellant,  had  refused  to  pay. 

It  was  proTcd  in  evidence  that  the  written  demand 
of  the  first  rate  was  made  on  the  19th  Oct.  1865, 
and  on  the  second  rate  on  29th  May  1866,  in  both 
cases  more  than  six  calendar  months  before  the  date 
of  the  complaint 

The  appellant  further  objected,  by  his  attorney, 
to  our  jurisdiction,  upon  the  ground  that  as  by  the 
statute  of  11  &  12  Vict,  c  43,  s.  11,  commonly 
called  Jervis's  Act,  it  is  enacted  "  that  in  all  cases 
wh.»re  no  time  is  already  or  shall  her^ter  be 
specially  limited  for  making  any  such  complaint 
or  laying  any  such  information  in  the  Act  or  Acts 
of  Parliament  relating  to  each  particular  pase^  such 


complaint  shall  be  made^  or  such  information  shall 
be  laid  within  six  calendar  months  from  the  time 
when  the  matter  of  such  complaint  or  information 
respectively  arose;"  and  that  as  upwards  of  six 
calendar  months  had  elapsed,  not  onlv  since  the 
making  of  both  rates,  but  since  the  demand  for 
payment  from  the  appellant,  before  the  date  of  the 
complaint,  we  had  no  power  to  issue  a  warrant  of 
distress  against  the  appellant 

The  respondent  contended,  as  to  the  first  objec- 
tion, that  as  there  was  no  time  specified  in  the  Act 
of  53  Geo.  3,  as  to  when  the  council  should  allow 
and  sign  the  rate  or  assessment  after  being  made 
by  the  assessors,  it  is  perfectly  immaterial  to  its 
validity  whether  it  is  the  same  day  as  when  signed 
by  the  assessors,  or  within  a  reasonable  time  siter- 
wards,  the  two  Acts  are  distinct  and  separate^  and 
that  these  rates  may  be  compared  to  a  poor  rate 
which  is  first  made  by  the  overseers,  dated  and 
signed  on  one  day,  and  afterwards  on  a  necessarily 
different  day  is  allowed  and  signed  by  two  justices. 
And  as  to  the  second  objection,  the  respondent  con- 
tended tliat  Jervis*s  Act  does  not  apply  to  such  a 
case  as  the  present,  but  only  to  cases  where  justices 
are  authorised  by  law,  on  complaint  made  to  them, 
to  make  any  order  for  payment  of  money  or  other- 
wise, and  to  hear  and  determine  any  matter  between 
the  complainant  and  defendant,  and  make  order 
thereon  in  f  arour  of  the  complaining  party ;  that  in 
this  case  the  Act  of  Parliament  directs  in  express 
terms  the  mode  of  proceeding  to  recover  the  rates, 
if  not  paid  after  demand,  and  does  not  even  require 
any  summons  to  a  defaulter,  to  show  cause  why  he 
should  not  pay,  and  does  not  give  the  magistrates 
any  power  or  discretion  either  to  lessen  or  excuse 
the  payment  of  the  rate,  or  to  make  any  other  order 
thereon,  and  that  the  summoning  of  the  defaulter  is 
more  an  act  of  courtesy  than  of  necessity. 

We  the  justices,  however,  being  of  opinion  that 
the  objections  raised  to  our  jurisdiction  in  the 
matter  were  not  good  in  law,  gare  our  determination 
against  the  appeUant  in  manner  before  stated. 

The  questions  of  law  arising  on  the  abore  state- 
ment for  the  opinion  of  this  court,  therefore,  are — 

1.  Whether  the  yarianoe  in  the  dates  of  signing 
the  rates  or  assessments  by  the  assessors,  as  stated 
in  the  case,  and  of  the  dates  of  allowing  and  sign- 
ing the  same  rates  by  the  members  of  the  town 
council  (acting  as  commissioners  under  the  Act 
58  Geo.  3;  renders  the  said  rates  and  assessments 
illegaL 

2.  If  such  variance  does  not  iuTalidate  the  said 
rates  or  assessments,  whether  our  jurisdiction  is 
ousted  by  the  operation  of  Jervis's  Act  (11  &  12 
Vict  c  43),  or  otherwise,  so  as  to  make  it  illegal 
for  us  to  grant  a  warrant  of  distresss  to  levy 
the  said  rates  upon  the  goods  and  chattels  of  the 
appellant 

If  the  court  should  be  of  opinion  that  we  were 
right  in  our  determination  to  issue  a  warrant  of 
^stress,  then  the  same  is  to  issue,  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said  com- 
plaint is  to  be  dismissed. 

And  the  court  is  humbly  soUcitcd  according  to  the 
power  Tested  in  the  court  by  the  said  statute  20  &  21 
Vict,  c  43,  to  remit  the  case  to  us,  the  said  justices, 
with  the  opinion  of  the  court  thereon,  or  to  make 
such  other  order  as  to  the  court  may  seem  fit 

Given  under  our  hands  this  25th  day  of  May 
1867.  Gbosgb  Tixton. 

Thomas  Bakks. 

Sireeien,  for  the  respondent,  raised  first  a  preli- 
minary objection  that  the  justices,  upon  application 
for  a  distress  warrant  for  nonpayment  of  a  rate, 
had  no  power  to  state  a  case  under  20  &  21  Vict 
c.  43,  as  that  was  not  a  question  which  arose  before 
them  in  the  exercise  of  their  Bummary  jurisdiction. 
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and  the  power  to  state  a  case  is  gireQ  to  them  by 
sect.  2  onlj  with  respect  to  informations  or  com- 
plaints, which  they  have  power  to  determine  in  a 
summary  way.  Sect  2  enacts  that  **  after  the  hear- 
ing and  determination  by  a  justice  or  justices  of  the 
peace  of  any  information  or  complaint  whi<^  he  or 
they  hare  power  to  determine  in  a  summary  way  by 
any  law  now  in  force  or  hereafter  to  be  made,  either 
{MTty  to  the  proceeding  before  the  said  justice  or 
justices  may,  if  dissatisfied  with  the  said  determi- 
nation as  being  erroneous  in  point  of  law,  apply  in 
writing,  within  three  days  after  the  same,  to  the 
said  justice  or  justices,  to  state  and  sign  a  case 
setting  forth  the  facts  and  th3  grounds  of  such 
determination,  for  the  opinion  thereon  of  one  of  the 
Superior  Courts  of  law,  to  be  named  by  the  party 
applying,"  &c.  The  justices  here  had  nothing  to 
determine,  but  merely  a  ministerial  act  to  perform. 
[CocKBURK,  C.  J.:  Other  questions  than  those 
relating  to  the  ralidity  of  the  rate  might  arise,  such 
as  questions  as  to  the  identity  of  the  party.]  There 
is  an  appeal  eren  against  the  distress  warrant,  so 
that  the  justices  have  no  summary  jurisdiction: 
(Ex  parU  May,  2  B.  &  S.  426.)  [Blackburn,  J.: 
There  may  be  cases  in  which  it  has  been  held  that 
a  mandamug  would  not  be  granted  to  compel  the 
justices  to  state  a  case;  but  where  they  hare  done 
80, 1  do  not  know  of  any  case  where  it  has  been 
held  that  they  should  not.  |  As  to  the  objection  that 
more  than  six  months  had  elapsed  from  the  demand 
of  the  rates  to  the  application  for  the  warrant,  this 
proYision  of  Jenris's  Act  on  the  subject  applies  only 
where  the  justices  are  called  on  to  nu^e  an  order, 
which  they  were  not  called  on  to  do  in  the  present 
case.  Sect.  11  of  JervU*s  Act  (11  &  12  Vict.  c.  43), 
enacts,  ^  that  in  all  cases  where  no  time  is  already 
Qt  shall  hereafter  be  specially  limited  for  making 
any  such  complaint  or  laying  any  such  information 
in  the  Act  or  Acts  of  Parliament  relating  to  each 
particular  case,  such  complaint  shall  be  made,  and 
inch  information  shall  be  laid  within  six  calendar 
months  from  the  time  when  the  matter  of  such 
complaint  or  information  respectirely  arose."  The 
words  "  such  complaint,"  in  this  section,  hare  refer- 
ence back  to  sect.  8,  which  prorides  ''that  in  all 
cases  of  complaints  wpon  vAich  a  justice  or  justices  of 
tie  peace  may  make  an  order  tot  the  pajrment  of  money 
or  otherwise,  it  shall  not  be  necessary  that  such 
complaint  shall  be  in  writing,  unless  it  shall  be 
nquired  to  be  so  by  some  particular  Act  of  Par- 
liament upon  which  such  complaint  shall  be 
framed."  And  sect.  I  shows  that  the  Act  ^plies 
'*  in  all  cases  where  a  complaint  shall  be  made  to 
any  such  justice  or  justices  upon  which  he  or  Uiey 
hare  or  shall  have  authority  by  law  to  m^e  any 
order  for  the  payment  of  money  or  otherwise." 
Oke*s  Magis.  Syn.  thus  states  the  Isw,  p.  1165, 
^  None  of  the  prorisions  of  Jerris's  Act  r  1 1  &  1 2  Vict. 
c  43),  especially  that  of  sect.  11,  which  limits  the 
time  for  making  the  complaint  to  six  months,  apply 
to  the  recovery  of  rates  as  has  been  supposed,  for 
the  justices  in  granting  a  warrant  of  distress 
do  not,  nor  have  they  power  to,  adjudicate  upon 
the  complaint,  nor  do  they  make  any  order  of  pay- 
ment, none  being  necessary  to  be  drawn  up  in  these 
or  like  cases  {Reg,  v.  Tottenham  Board  of  Heahh^  ex 
parU  Perrey,  1  L.T.  Rep.  N.  S.  413),  without  which 
it  would  not  be  within  the  operation  of  the  11  &  12 
Vict,  c  43.  If  these  cases  had  been  within  the 
latter  Act,  there  would  have  been  no  necessity 
for  the  provisions  in  the  Act  of  the  next  session 
(12  &  13  Vict,  c  14),  as  to  costs,  term  of  imprison- 
ment in  default  of  distress,  &C.,  as  11  &  12  Vict. 
a  43,  already  contained  similar  provisions." 

BarringUm  for  the  appellant.  There  must  be  some 
period  of  limitation  for  taking  such  proceedings  as 
this,  and  there  is  no  other  limitation  than  that  in 


Jervis*s  Act.  In  g^ranting  a  distress  warrant  the 
justices  must  make  an  order  of  some  sort ;  the  dis- 
tress warrant  is  in  fact  only  another  way  of  making 
an  order  for  the  payment  of  rates  [Cockbubw,  C.  J. 
—The  two  things  are  perfectly  distinct.  A  rate 
made  and  not  appealed  against  is  an  order  for  the 
payment  of  rates.  I  think  the  point  is  too  clear  for 
argument,  that  this  is  not  a  case  within  Jervis*s 
Act].  Tlie  man  against  whom  the  distress  warrant 
is  sought  must  be  sunmioned  and  heard — the  pro- 
ceeding is  not  a  mere  issuing  of  the  warrant. 
[Blackburit,  J. — ^The  magistrates  must  see  that  he 
IS  the  proper  person,  and  that  he  has  not  paid  the 
rate  before.  That  is  the  whole  of  what  they  have 
to  do.]  The  case  SommerviOe  v.  Mirehouse,  1  B.  &  S. 
652,  appears  to  show  that  the  limit  as  to  six  months 
applies  to  a  case  like  the  present.  It  is  not  intended 
to  rely  on  the  other  objection. 

Cockburn,  C.  J.— I  think  it  is  impossible  to  have 
two  things  more  distinct  than  a  distress  warrant 
and  an  oMer  for  the  payment  of  rates.  It  seems  to 
me  that  the  justices  here  have  no  power  to  state  a 
case,  and,  independently  of  that,  that  Jervis's  Act 
does  not  apply  to  the  case  of  a  distress  warrant. 
Therefore  the  question  as  to  the  limitation  of  six 
months  does  not  come  into  consideration. 

Blackbubv,  J.— I  am  entirely  of  the  same 
opinion.  The  parties  have  a  right  of  appeal  from 
the  determination  of  the  justices,  but  I  think  the 
justices  were  quite  right 

Mellor,  J. — I  am  of  the  same  opinion.  The  Act 
of  Parliament  enables  the  justices,  in  matters  which 
they  can  deal  with  summarily,  to  have  the  opinion 
of  this  court,  and  1  think  they  were  empowered  to 
get  it  here. 

Lush,  J.  concurred. 

Attorneys  for  the  appellant,  JBcmoockj  Saunders, 
and  Hawktford,  agents  for  H,  Saunders,  Kidder- 
minster. 

Attorneys  for  the  respondent,  Robinson  and  Fret' 
ton,  agents  for  J.  Morton,  Kidderminster. 


Satwrday  Jan.  25, 1868. 

Ltmb  (app.)  v.  Lbobard  (resp.); 

Ltks  (app.)  V.  Fbnhbll  (resp.). 

Salmon  Fishery  Act  1865  (28  j<  29  Vict  c  121),  ss. 
33,  3G— C/m  of  instruments  for  catching  sabnon^^ 
Putts—Meaning  of  ^^for  catdUng  salmon  *'— Licence 
— Penally, 

28  I*  29  Vict,  c  121,  s.  36,  enacU  that  any  person 
using  in  afiAery  district  *'  <xtty  fishing  weir,  fishing 
miUrdam,  putt,  puteher,  net,  or  other  instrument  or 
device,  not  being  a  rod  and  line,  for  catching  salmon, 
without  having  a  proper  Ueence  for  the  same,  shall  be 
Uahk  to"  a  certain pinalty. 

Proof  of  the  bmre  use  of  any  of  these  instruments  or 
devices  without  a  Ueence  is  sufficient  to  convict  qf  the 
offence  Jor  which  the  section  imposes  a  penalty,  and  it 
IS  not  necessary  to  prove  that  the  instruments  were 
actually  put  down  for  the  purpose  of  catching  salmon. 

The  insertion  in  a  putt  of  a  circle  or  wire  grating  which, 
while  it  continued  therein,  prevented  salmon  being 
caught,  but  which  could  easily  be  removed,  does  not 
exempt  from  the  penalty  imposed  by  the  section  on  any 
wnlicensed person  using  a  putt. 

These  were  two  cases  stated  by  justices  under 
20  &  21  Vict  c.  43. 

Ltve  v.  Lxokard. 
This  is  a  case  stated  by  us,  Thomas  Brown,  Esq., 
and  Thomas  Powell,  Esq.,  two  of  Her  Majesty's 
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jnatices  of  the  peace  in  and  for  the  county  of  Mon- 
mouth, under  the  statute  20  &  21  Vict.  c.  43,  for  the 
puxpose  of  obtaining  the  opinion  of  the  Court  of 
Queen's  Bench  as  to  the  validity  or  not  in  point  of 
law  of  the  dismissal  by  us  of  the  information  pre- 
ferred by  the  said  appellajit  against  the  said  re- 
spondent, William  Leonard. 

At  a  petty  sessions  holden  at  the  Victoria  Hall, 
Newport,  in  the  county  of  Monmouth,  on  the  1  st  June 
1867,  an  information  preferred  by  Charles  Lyne,  Esq., 
secretary  of  the  Usk  and  Ebbw  Board  of  fishery 
Conservators  (hereinafter  called  the  appellant) 
against  William  Leonard,  who  occupies  a  fishery  at 
Undy,  in  the  said  county  (hereiniter  called  the 
respondent),  under  sect.  86  of  the  28  &  20  Vict.  c.  12 1, 
charging,  "  For  that  the  said  William  Leonard,  after 
the  time  appointed  by  the  conservators,  did,  on  the 
27th  May  1867,  at  the  parish  of  Undy,  in  the  said 
county,  then  and  there  use  seventy  fishing  putts 
for  catching  salmon,  without  having  any  licence  for 
the  same,"  was  heard  and  determined  by  us  the 
said  justices,  the  said  parties  being  then  respestively 
present,  and  upon  such  hearing  the  case  was  dis- 
missed, on  the  ground  that  there  was  no  proof 
before  us  that  the  putts  were  there  for  catching 
salmon.  And  whereas  the  said  appellant  being  dis- 
satisfied with  our  determination  upon  the  hearing 
of  the  said  information,  as  being  erroneous  in  point 
of  law,  hath,  pursuant  to  sect.  2  of  the  said  statute, 
20  &  21  Vict.  c.  43,  duly  applied  to  us  in  writing  to 
state  and  sign  a  case  setting  forth  the  facts,  and  the 
grounds  of  such  our  determination  as  aforesaid  for 
the  opinion  of  this  court ;  and  hath  duly  entered 
into  a  recognisance  as  required  by  the  statute  in 
their  behalf.  Now,  therefore,  we,  the  said  justices, 
in  compliance  with  the  said  application  and  the  pro- 
visions of  the  said  statute,  do  hereby  state  and  sign 
the  following  case.  Upon  the  hearing  of  the  said 
information  it  was  admitted  by  the  respondent,  and 
found  as  a  fact,  that  the  seventy  putts  were  laid 
down  in  his  fishery  with  circles  at  all  times  in  them 
to  prevent  salmon  passing  into  them;  and  the 
respondent  alleged  that  putts  were  placed  there  for 
the  purpose  of  catching  shrimps  and  flat  fish  only, 
and  therefore  it  was  not  necessary  for  the  respon- 
dent to  take  out,  and  he  did  not  take  out,  any 
licence  for  the  putts.  It  was  argued  on  the  part  of 
the  appellant  that  putts  were  fixed  engines  for 
catching  salmon,  and  were  so  declared  under  the 
Salmon  Fishery  Act  1861,  and  that  it  was  necessary 
to  prove  the  purpose  for  which  they  were  put  down. 

We,  the  justices,  however,  were  of  opinion  that 
it  was  necessary  for  the  appellant  to  prove  that  the 
putts  were  laid  down  for  the  purpose  of  taking 
salmon,  and  that  it  was  not  sufficient  in  order  to 
bring  the  respondent  within  the  penal  clause  under 
which  be  was  charged  to  prove  only  the  naked  fact 
that  the  putts  were  there,  and  we  declined  to  con- 
vict, on  the  ground  that  there  was  no  evidence 
before  us  that  the  putts  were  there  for  the  purpose 
of  taking  salmon,  or  that  salmon  had  been  caught 
in  them.  The  question  of  law  arising  on  the  above 
statement  is  as  follows  :  Is  the  nazed  fact  of  the 
putts  being  placed  in  the  fishery  sufficient  on  which 
to  convict  the  respondent  for  using  them  for  catch- 
ing salmon,  without  a  proper  licence  for  the  same  ? 

Thomas  Bbowk. 
Thoxaa  Fowbll. 

This  is  a  case  stated  by  us,  Thomas  Brown,  Esq., 
and  Thomas  Powell,  Esq.,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Mon- 
mouth, under  the  statute  20  &  21  Vict.  c.  43,  for  the 
purpose  of  obtaining  the  opinion  of  the  Court  of 
Queen's  Bench  as  to  the  validity  or  not  in  point  of 
law  ef  the  dismissal  by  us  of  the  i&f onnation  pre- 


ferred by  the  said  appellant  against  the  said  respon- 
dent, Edgar  Fennell. 

At  a  petty  sessions  at  the  Victoria-Hall,  in  Kew- 
port,  in  the  county  of  Monmouth,  on  the  1st  June 
1867,  an  information  preferred  by  Charies  Lyne,. 
Esq.,  secretary  to  the  Usk  and  Ebbw  Board  of 
Fishery  Conservators  (hereinafter  called  the  appel- 
lant), against  Edgar  Fennell,  who  occupies  a  fishery 
at  Goldcliff,  in  the  said  county  (hereinafter  calld 
the  respondent),  under  sect.  86  of  the  28  &  29  Vict, 
c.  121,  charging  for  that  he  the  said  Edgar  Fennell, 
after  the  time  appointed  by  the  conservators,  did,  on 
the  27th  May  1866,  at  the  parish  of  Goldcliff,  in 
the  said  county,  then  and  there  use  fity-nine  fishing 
putts  for  catching  salmon,  without  having  any 
licence  for  the  same,  was  heard  and  determined  by 
us  the  said  justices,  the  said  jNurties  being  then 
respectively  present,  and  their  respective  attorneys, 
Mr.  T.  M.  Llewellin  being  for  the  appellant,  and  Mr. 
Baldwyn  for  the  respondent,  and  upon  such  hearing 
before  us  the  case  was  dismissed  on  the  ground  that 
there  was  no  proof  before  us  that  the  putts  were 
there  for  catching  salmon. 

And  whereas  the  said  appellant,  being  dissatis- 
fied with  our  determination,  &c.,  we,  the  said  jus- 
tices, in  compliance  with  the  said  application,  and 
the  provisions  of  the  said  statute,  do  hereby  state 
and  sign  the  following  case: — 

Upon  the  hearing  of  the  said  information,  it  was 
proved  on  the  part  of  the  appellant  on  oath,  and 
round  as  a  fact,  that  the  respondent  occupies  the 
Goldcli£f  Fishery,  and  that  he  had  fifty-nine  putta 
laid  down  there,  the  nearest  putt  being  within 
about  fifty  yards  from  his  putchers,  and  that  salmon 
run  in  a  good  rim  of  tide ;  and  it  was  found  as  a 
fact,  and  admitted  by  Mr.  Baldwyn  on  the  part  of 
the  respondent,  that  the  putts  were  there  without 
circles  in  them,  or  stop  nets  over  them,  but  he 
denied  their  being  there  for  the  purpose  of  catching' 
saluKm ;  he  said  they  were  there  for  the  purpose  d 
catching  coarse  fish  and  shrimps  in  a  place  whem 
salmon  did  not  usually  run,  and  were  not  in  the 
same  position  as  engines  are  generally  placed  for 
catching  salmon,  and  that  it  was  not  necessary  for 
the  respondent  to  take  out  any  licence  for  the  putts. 
It  was  argued  on  the  part  of  the  app^ant  that  the 
putts  were  fixed  engines  for  catching  salmon,  and 
were  so  declared  under  the  Salmon  Fishery  Act 
1861,  and  that  it  was  not  necessary  to  prove  the 
purpose  for  which  they  were  put  down.  We  the 
said  justices,  however,  were  of  opinion  that  it  was 
necessary  for  the  appellant  to  prove  that  the  putts 
were  laid  down  for  the  purpose  of  taking  salmon, 
and  that  it  was  not  sufficient,  in  order  to  bring  the 
respondent  within  the  penal  clause,  under  whidi  he 
was  charged,  to  prove  only  the  naked  fact  that  the 
putts  were  there,  and  we  declined  to  convict,  on  the 
ground  that  there  was  no  evidence  before  us  that 
the  putts  were  there  for  the  purpose  of  taking  salmon, 
or  that  salmon  had  been  caught  in  them. 

The  question  of  law  arising  on  the  above  state- 
ment is  as  follows :  Is  the  naked  fact  of  the  putts 
being  placed  in  the  fishery  without  circles  or  stop 
nets,  sufficient  on  which  to  convict  the  respondent 
of  using  them  for  catching  salmon  witiiout  a  proper 
licence  for  the  same  ? 

Thoxas  Bbowit. 
Thos.  Powbll. 

Mamsty^  Q.  C.  (with  him  H,  James)  for  the  appe- 
lant By  the  interi»etation  clause  (sect.  4)  of 
24  &  25  Vict.  c.  109,  *<  <  fixed  engine '  shall  include 
stake  nets,  bag  nets,  putts,  putchers,  and  all  fixed 
implements  or  engines  fiur  catching  or  for  facilita- 
ting the  catching  of  fish."  28  &  29  Vict  c,  121, 
s.  88  provides  that  "  in  any  fisheiy  district  subject 
to  the  control  of  a  board  of  conservators,  licence* 
shidl  be  granted  at  fixed  prices  to  all  persons  uaiog 
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any  rod  and  line  for  fishing  for  salmon,  and  in 
respect  of  all  fishing  weirs,  fishing  mill-dams,  pntts, 
putchers,  nets  or  other  instruments  or  derices, 
except  rods  and  lines,  wherebj  salmon  are  caught, 
and  the  produce  of  such  lioences  shall  be  appli^  in 
defraying  the  expenses  of  carrying  into  effect  the 
Salmon  Fishery  Acts  1861  and  1865."  The  section 
(36)  which  imposes  the  penalty,  does  not  use  the 
expression  '*  whereby  salmon  are  caught,"  buteoh* 
ploys  a  different  expression — *^  for  catching  salmon," 
enacting  that  **  any  person  using,  within  the  district, 
any  fishing  weir,  fishing  mill-dam,  putt,  putcher, 
net  or  other  instrument  or  device,  not  being  a  rod 
-and  line,  for  catching  salmon  without  having  a 
proper  licence  for  the  same,  shall  be  liable  to  a 
penalty  of  not  less  than  double  the  amount  to  be 
paid  for  the  requisite  licence,  and  not  exceeding  20/." 
The  meaning  of  "for  catching  salmon"  in  this 
section  is  explained  by  the  expression  in  sect.  83, 
**  whereby  salmon  are  caught,"  and  therefore  it  is 
not  necessary,  as  the  justices  have  thought,  that  the 
devices  for  catching  salmon  should  be  proved  to 
have  been  put  down  for  the  purpose  of  catching 
salmon.  The  circle  or  wire  grating  placed  in  the 
patt  in  the  first  case  is  a  thing  which  could  be 
removed  at  a  moment's  notice,  and  does  not  alter 
the  real  nature  of  the  instrument. 

The  respondent  was  not  represented  by  counsel 
in  either  case. 

Blackbubn,  J. — ^We  think  the  justices  were 
wrong  in  both  cases.  It  is  obvious  enough  that  the 
common  sense  of  the  thing,  without  inquiring  into 
the  words  of  the  statute,  is  that  those  who  enjoy 
the  protection  of  the  Salmon  Fisheries  Act  should 
pay  for  it.  And  when  we  come  to  sect.  83  of 
28  &  29  Vict.  c.  121,  we  find  it  laid  down  that ''  in 
any  fishery  district  subject  to  the  control  of  a  board 
of  conservators,  licences  shall  be  granted  at  fixed 
prices  to  all  persons  using  any  rod  and  line  for 
nsbiing  for  salmon,  and  in  respect  of  all  fishing 
weirs,  fishing  mUl-dams,  putts,  putchers,  nets,  or 
other  instruments  or  devices,  except  rods  and  lines 
wb^eby  salmon  are  caught."  I  think  that  the 
meaning  of  that  is  that  a  licence  shall  be  granted 
to  anyone  using  any  device  by  which  salmon 
are  caught,  not  anyone  using  it  for  the  purpose 
of  catching  salmon.  A  man  who  uses  any 
net,  putcher,  or  putt,  which  is  such  an  instru- 
ment as  that  by  which  salmon  are  caught^  is  a 
person  who  benefits  by  the  Salmon  Fisheiy  Acts, 
and  must  pay  for  his  licence.  In  the  36th  section 
the  penalty  is  imposed  on  any  person  *'  using  "  any 

gutt,  putcher,  net,  &c.  Now,  the  justices  seem  to 
ave  come  to  the  conclusion  that  where  there  is 
such  an  instrument  as  a  putt,  an  instrument  which 
catches  salmon,  in  order  to  render  it  obligatory  on 
the  owner  to  take  out  a  licence,  the  purpose  of 
putting  down  the  putt  must  be  to  catch  salmon, 
but  the  statute  is  quite  irrespective  of  intention. 
In  the  first  case  there  is  this  small  difference,  that 
there  was  a  circle  or  wire  grating  in  the  putt,  which 
would  prevent  salmon  being  caught  so  long  as  it 
is  there ;  but  that  circle  can  at  a  moment's  notice 
be  taken  out,  and  we  do  not  think  that  this  prevents 
the  putt  being  a  device  or  instrument  for  catching 
salmon.  We  do  not  think  it  ceases  to  be  a  putt  on 
account  of  this  temporary  impediment.  A  bottle  is 
not  the  less  a  bottle  because  it  is  corked.  We  think 
the  justices  were  wrong  in  both  cases. 

Mbllor,  J. — I  am  of  the  same  opinion.  It  is 
impossible  not  to  see  that  any  other  decision  would 
cause  serious  mischief.  The  impediment  in  the 
first  case  is  a  mere  wire,  which  can  at  once  be 
pulled  up. 

LrsH,  J.— I  also  think  tha$  the  mistake  made  by 


the  justices  was  in  the  construct^n  of  sect.  36* 
The  words  undoubtedly  bear  the  meaning  which 
they  have  given  it,  but  the  question  is,  whether 
that  is  the  proper  meaning.  Beading  it  in  connec* 
tion  with  the  d3rd  section,  I  think  its  meaning  is 
that  a  licence  must  be  had  for  using  instruments 
adapted  for  catching  salmon,  whether  actually  used 
for  that  purpose  or  not. 

Cfaae  remitted  to  the  justices. 

Attorneys  for  the  appellant,   White  and  Sons,  for 
LleweUin,  r^Tewport. 


Mbbivalb  (app.)  V.  Thb  Tbustbbs  ov  thb  Exbteb 
TcBNFiXB-BOAD  (resps.) 

Tvmpike-road—Twmpike  Act  (3  Geo.  4,  c.  126),  s.  113 
— Cleansing  and  keeping  open  oj'ditdies — Respective 
duties  of  road  trustees  and  occupiers  of  adjoining  lands. 

3  Geo.  4,  c  126,  s.  113^  provides  '*  that  ditches,  draing^ 
and  watercourses  of  a  sufficient  depth  and  breadth  Jfor 
the  keeping  aU  tumptke^roads  dry,  and  conveying 
water  from  the  same  shall  be  made,  scoured,  cleansed^ 
and  kq>t  open^  and  sufficient  trunks,  iwmela,  plats,  or 
bridges  shcdl  be  made  and  laid  where  any  carriage^ 
ways  or  footways  lead  out  of  Me  said  turnpike-roads 
into  the  lands  or  grounds  adjoining  thereto,  by  the 
occupiers  of  such  lands  or  grottnds,"  and  inytoses  a 
penalty  on  any  one  making  default : 

The  latter  part  only  of  this  section  (^beginning  with  the 
words  "  and  sufficient  trunks  ")  applies  to  "  the  occU" 
piers  of  the  adjoining  lands ; "  a-na  the  duty  of  scouring, 
cleansing,  or  keeping  open  the  ditches,  ^c,  mentioned 
in  the  first  part  of  the  section,  is  not  thereby  cast  upon 
them,  but  remains  incumbent  on  the  road  trustees. 

This  was  a  case  stated  by  two  justices  of  Exeter 
under  20  &  21  Vict,  c  43,  of  which  the  material  facts 
arc  as  follow : 

At  a  petty  sessions  holden  at  the  Guildhall,  in  the 
city  of  Exeter,  on  the  6lh  of  July  1867,  the  appel- 
lant appeared  to  answer  the  information  and  com- 
Slalnt  of  the  respondents,  the  trustees  of  the 
Ixeter  turnpike-roads,  under  the  3  Geo.  4,  c.  120, 
s.  118,  for  tiiat  she  being  the  owner  and  occupier  of 
certain  lands  next  to  and  adjoining  that  portion  of 
the  Exeter  turnpike-road,  in  the  parish  of  St.  David, 
in  the  county  of  the  city  of  Exeter,  knowq  as  the 
Cowley  Bridge-road,  and  having  received  due  notice 
from  the  trustees  of  the  said  road  to  cleanse,  scour, 
and  keep  open  the  ditches,  drains,  and  watercourses 
of  sugJi  portion  of  the  said  road  as  adjoined  her  said 
lands,  01  a  sufficient  width  and  depth,  so  as  to 
carry  off  ^e  water  therefrom  without  obstmctioD, 
and  keep  the  same  road  dry,  had  failed  so  to  do, 
contrary  to  the  statute,  whereby  she  had  incurred  a 
penalty  not  exceeding  51 

Upon  the  hearing  of  the  said  summons  and  com- 
plaint, the  following  facts  were  proved,  or  admitted 
as  proved.  Prior  to  the  passing  of  7  Geo.  4,  c.  xxv 
(1826),  a  parish  road  existed  from  Cowley-bridgc  to 
Stoke- bridge.  By  that  Act  (which  has  expired,  and 
the  trusts  continued  under  a  new  Act)  power  was 
given  to  the  respondents  to  make,  widen,  and  form 
a  new  line  of  road  from  Cowley-bridge  to  the 
Exeter  turnpike-road,  near  Stoke-bridge,  through 
and  over  the  lands,  grounds,  and  hereditaments 
comprised  in  the  maps  and  books  of  reference 
thereto ;  and  amongst  others,  through  the  lands  in 
question,  then  belonging  to  J  obn  Merirale,  tiirough 
whom  the  appellant  derives  title.  In  1830  the  now 
line  of  road  was  duly  widened  and  formed.  In 
forming  and  widening  the  said  road  through  tlie 
said  lands,  a  wood  was  cut  tbroogfa,  whereby  a  high 
slope  or  bank  of  from  thirty  to  eighty  feet  high  was 
formed  on  the  one  side  for  some  little  distance. 
The  foot  of  this  bank  or  slope  was  st«ne  fenced  in 
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the  manner  tmned  '*  stone  ditching,"  and  water- 
ooorses  were  dmj  fonned  hy  the  respondents  by  the 
sides  of  the  turnpike-road.  The  land  adjoining  the 
hanks  or  slopes,  which  consist  of  loose  shale  and 
ahiilett,  are  not  drained,  nor  is  any  proTision  made 
for  cairying  off  the  water  falling  thereon,  and  pre- 
Tenting  the  same  from  running  orer  the  said  slopes ; 
and  by  reason  of  the  water  flowing  orer  the  said 
slopes,  and  the  action  of  the  frost  thereon,  occasional 
landsUps  hare  taken  place  at  the  spot  where  the 
vtone  ditching  or  fencing  was  erected,  and  the  earth 
has  at  times  been  carri^  not  only  into  the  water- 
courses, but  into  and  orer  the  road  itself.  These 
slips  hare  hitherto  been  removed  by  the  owners  or 
occupiers  of  the  said  lands.  The  slip  in  question 
took  place  where  theaboTe-mentioned  stone  ditching 
stands,  and  by  it  not  only  the  watercourse  by  the 
side  of  the  turnpike-road  was  filled  up,  and  the 
water  prerented  from  passing  away,  but  a  portion 
of  the  road  itself  covered  and  obstructed  by  the 
earth  and  rubbish.  The  appellant,  who  is  the 
owner  and  occupier  of  the  lands  in  question,  refuses 
to  cleanse  the  ditches  for  the  water  to  pass,  and  to 
remoTe  the  earth  which  has  fallen. 

The  justices  being  of  opinion  that  the  appellant 
was  bound,  by  8  Creo.  8,  c.  126,  s.  1 18,  to  cleanse 
and  keep  open  the  ditches,  &c.,  convicted  her  under 
that  section,  and  imposed  a  penalty  of  20s, 

The  question  for  the  opmion  of  the  court  was 
whether  the  appellant  was  liable  to  remove  the 
obstruction  occasioned  to  the  watercourses  and 
drains  by  reason  of  such  slip  as  aforesaid,  and  to 
cleanse  and  keep  open  the  same. 

Hayes^  Serjt.  (with  him  Lopes),  for  the  respon- 
dents.—The  ditch  is  at  present  obstructed,  and 
the  legal  dutv  is  cast  on  the  appellant,  as  the 
occupier  of  the  adjoining  lands,  to  remove  the 
obstruction,  the  statute  making  no  distinction  as  to 
the  mode  in  which  the  obstruction  may  take  place. 
Sect  118  of  8  Geo.  4,  c.  126,  provides  <*  that  ditches, 
drains,  and  watercourses  of  a  sufllcient  depth  and 
breadth,  for  the  keeping  aU  turnpike  roads  dry, 
and  conveying  water  from  the  same,  shall  be  made, 
scoured,  cleansed,  and  kept  open,  and  sufficient 
trunks,  tunnels,  plats,  or  bridges  shall  be  made 
and  laid  whero  any  carriage-ways  or  footways  lead 
out  of  the  said  turnpike  roads  into  the  lands  or 
grounds  adjoining  thereto,  by  the  occupier  or  occu- 
piers of  such  lands  or  grounds ;  and  every  person  or 
persons  who  shall  occupy  any  lands  or  grounds 
adjoining  to  or  lying  near  such  turnpike  road, 
through  which  the  water  hath  used  to  pass  from 
the  said  turnpike  road,  shall  and  is  and  aro  heroby 
reqiured  from  time  to  time,  as  often  as  occasion 
shall  be,  to  open,  cleanse,  and  scour  the  ditches, 
watercourse,  and  drains  for  such  water  to  pass 
without  obstruction ;  and  that  every  person  making 
default  in  any  of  the  matters  or  things  aforesaid, 
after  ten  days'  notice  to  him,  her,  or  them  given, 
shall  for  every  such  offence  forfeit  any  sum  not 
exceeding  5L" 

The  Court  then  called  upon 

Coleridge,  Q.  C.  (with  whom  was  Raymond)  for  the 
appellant.  There  is  no  liability  cast  by  the  Act  on 
the  appellant  to  cleanse  the  drains  in  question. 
Sect.  1 18  is  to  be  read  divise.  The  first  part  of  the 
section  relates  to  the  duties  of  trustees,  and  not  to 
those  of  the  owners  of  adjoining  lands.  **That 
ditches,  drains,  and  watercourses  of  a  sufficient 
depth  and  breadth  for  the  kee^ng  aU  turnpike 
roads  dry,  and  conveving  water  from  the  same  shall 
be  made,  scoured,  cleansed,  and  kept  open,"  refers 
to  the  duties  of  trustees —f or  they  alone  are  to  make 
the  roads— and  the  first  part  of  the  section  ends 
there.  The  remainder  of  the  section  alone  deals 
with  the  duties  cast  on  the  occupiers  of  the  adjoin- 


ing lands.  Th^  are  to  make  trunks,  tunnels,  &c.« 
where  any  carriage-ways  or  footways  lead  out  of 
the  tumfuke  roads  into  the  lands  or  grounds  ad- 
joining ;  and  they  are  further  to  open,  cleanse,  &c.y 
the  ditches,  watercourses,  and  drains  for  the  water 
to  pass  through  from  the  turnpike-road,  where  the 
water  hath  used  to  pass  from  the  turnpike-road 
through  the  lands  or  grounds  occupied  by  such 
persons.  [BLACKBUBif,  J. — Whatever  way  the  Act 
is  to  be  read  it  is  not  very  clearly  written.]  It 
would  be  imposing  an  enormous  liability  on  the 
owners  of  acljoining  lands  to  hold  that  they 
are  bound  to  remove  a  landslip  of  perhaps 
many  thousand  tons  weight.  That  the  con- 
struction contended  for  is  the  true  one  is  shown 
by  sects.  66  and  67  of  the  subsequent  Act,  4  Geo.  4, 
c.  95.  Sect.  66  enacts  ^  that  in  all  cases  where 
the  trustees  or  commissioners  of  any  turnpike-road 
shall  turn  or  alter  any  part  or  parts  of  any  turn- 
pike road,  or  make  any  new  road  orer  and  through 
any  private  grounds  or  across  anv  public  or  private 
footway,, or  shall  take  away  any  fence  for  widening 
or  improving  any  such  road,  the  said  trustees  or 
commissioners  shall  make  or  cause  to  be  made  and 
planted  proper  quickset  hedges,  or  shall  make  or  build 
proper  fences  or  walls  on  both  sides  of  such  new 
made  road,  or  upon  the  side  upon  which  any  sudi 
fence  may  be  so  removed  as  aforesaid,  with  suffi- 
cient ditdies  to  the  same,  and  sufficient  posts  and 
rails  or  other  fence  on  both  sides  of  such  quickset 
hedges  to  protect  the  growth  thereof,  &c.,  and  also 
proper  gates,  stiles,  posts,  bridges,  and  arohes  where 
necessary,  out  of  any  such  road  into  the  lands  ad- 
joining, and  shall  keep  such  fences  so  to  be  made  in 
good  order  and  repair  for  and  during  the  term  of 
five  years  from  the  time  that  such  fences  shall  have 
been  made  or  set  up ;  unless  the  owners  or  proprie- 
tors for  the  time  being  of  any  such  land  or  ground 
shall  agree  with  the  trustees  or  commissioners  to 
keep  such  fences  in  repair  from  an  earlier  period  for 
such  time  as  aforesaid."  And  sect.  67  provides 
'*  that  it  shall  be  lawful  for  the  surveyor  or  sur- 
veyors, and  such  other  persons  as  shall  be  appointed 
by  the  trustee  or  commissioners,  Ac.,  from  time  to 
time  to  cut,  make,  or  maintain  drains  or  water- 
courses upon  and  through  any  lands  lying  con- 
tiguous to  any  such  road,  and  also  to  make 
ditches  in  such  places  and  in  such  manner  as 
sudi  surveyor,  &c.,  by  order  of  such  trustees,  &C., 
shall  judge  necessary;  and  make  sufficient  fences 
and  barriers  and  other  erections  on  any  part  or  parts 
of  the  said  road,  in  order  to  prevent  any  rivulet  or 
current  of  water  from  flooding  the  same,  as  such 
surveyor,  &c.,  shall  judge  necessary ;  making  such 
satisfaction  to  the  owners  or  occupiers  of  such  lands 
so  to  be  used,  &c.,  for  the  damages  they  may  sustain 
thereby  as  such  trustees,  &c.,  shall  Judge  reason- 
able, &c."  These  enactments  show  that  it  is  upon 
the  trustees  the  duty  of  maintaining  the  road  and 
cleansing  the  ditches  is  cast.  [Lusn,  J.  referred  to 
s.  115  of  8  Geo.  4,  c.  126,  as  bearing  out  the  same 
view  of  the  case.  That  section  provides :  "  That  in 
all  cases  where  any  gutter,  drain,  sink,  sewer,  or 
under  drain  made  or  hereafter  to  be  made,  under  ot 
at  the  sides  of  any  turnpike-road,  shall  be  used  as 
well  for  the  conveyance  of  water  from  such  turn- 
pike-roAd  as  for  conveying  water,  filth,  or  other 
\  matters  from  the  houses  or  premises  of  the  inhabi- 
tants of  any  town,  hamlet,  village,  street,  or  place, 
and  no  specific  mode  of  repair,  or  persons  liable  to 
the  expenses  of  maintaining  the  same,  shall  be 
appointed ;  the  expense  of  maintaining  and  repair- 
ing su(^  gutter,  &C.,  shall  be  borne  and  defrayed 
equally  or  in  proportion  by  the  trustees  or  commis- 
sioners of  sucn  turnpike-road,  and  the  inhabitants 
of  the  town,  &c.,  using  the  same,  &c"] 

iloyes,  Seijt  in  reply  contended  tiiat  4  Geo.  4,  c  95, 
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■s.  66,  67|  had  no  bearing  on  the  present  case,  and 
that  in  sect  113  of  3  Geo.  4,  c.  126,  the  words  <<  bj 
the  occupier  or  occupiers  of  such  lands  or  grounds  " 
applj  to  the  whole  of  the  preceding  part  of  the 
aection. 

Blackburh,  J.— I  think,  contrary  to  the  first 
Tiew  which  I  took  of  the  case,  that  the  justices  hare 
gone  wrong,  and  have  conrlcted  where  thej  ought 
not  to  have  done  so.    The  3  Greo.  4,  c.  126,  contains 
a  section  on  the  construction  of  which  the  case 
depends,  and  that  section  has  light  thrown  upon 
it  by  sects.  66  and  67  of  the  sulMoquent  Act,  4  Geo.  4, 
e.  95,  in  pari  materia.     When  a  road  is  made,  it  is 
desirable  for  the  road's  sake  that  there  should  be 
some  means  of  carrying  away  the  water,  and  this 
is  done  by  a  channel  kept  open  alongside  the  road 
until  on  a  lower  ground  the  water  is  carried  o£f  by 
an  outlet.    Bearing  that  in  mind,  we  see  that  in 
•ect  1 13  the  Legislature  has  made  a  distinction, 
enacting,  in  the  first  part,  that  *^  ditches,  drains,  or 
watercourses  of  a  sufficient  depth  and  breadth  for 
the  keeping  all  turnpike  roads  dry,  and  conyeying 
water   from    the    same  shall    be   made,  scoured, 
cleansed,  and  kept  open."    If  it  stopped  there,  and 
nothing  more  was  said,  as  the  section  does  not  state 
in  terms  by  whom  the  duty  is  to  be  performed,  this 
being  one  of  the  purposes  for  which  the  trustees  are 
appointed,  the  duty  would  fall  upon  them.    But 
then  the  section  goes  on  "and  sufficient  trunks, 
tunnels,  plats,  or  bridges  shall  be  made  and  laid 
where  any  carriageways  or  footways  lead  out  of  the 
said  turnpike  roads  into  the  lands  or  grounds  adjoin- 
ing thereto,  by  the  occupier  or  occupiers  of  such 
lands   or   grounds."     At   first   I    thought    these 
words    "by    the  occupier  or   occupiers   of   such 
lands'*  overrode  the   whole  sentence;    but  when 
we  come  to  look  at   it,  that  appears   not  to  be 
the  grammatical  construction,  because  the  duty  is 
cast  upon  the  occupier  or  occupiers  "  of  such  lands," 
t.  s.,  those  lands  where  there  is  a  carriageway  or  foot- 
way leading  into  Uiem  from  the  tunipike  road.    It 
is  certainly  not  a  very  well  worded  section,  but  if 
we  interpolate  a  "  that"  before  the  words  "  sufficient 
trunksytunnels,  plats  or  bridges  shaU  be  made  .  .  . 
by  the   occupier   or  occupiers   of  such  lands  or 
grounds,"  it  will  make  the  thing  ^ectly  iiitelli- 
gibla    And  that  that  is  the  meaning  is  shown  by 
the  115th  section,  which  enacts  "  that  in  all  cases 
where  any  gutter,  drain,  sink,  sewer,  or  under- 
draln,  made  or  hereafter  to  be  made,  under  or  at 
the  sides  of  any  turnpike  road,  shall  be  used  as  well 
for  the  conveyance  of  water  from  such  turnpike 
road  as  for  conveying  water,  &c^  and  no  specific 
mode  of  repair,  or  persons  liable  to  the  expenses  of 
maintaining  the  same  shall  be  appointed,  the  ex- 
pense of  maintaining  and  repairing  such  gutter,  &c. 
shall  be  home  and  defrayed  equally  or  in  propor- 
tion," not  by  the  occupier  of  tne  adjoining  lands, 
but  "by  the  trustees  or  commissioners  of  such  turn- 
pike road  and  the  inhabitants  of  the  town,  &c 
paing  the  same."    This  shows  that  the  Legislature 
intended  Uiat  the  drain  by  the  road  should  be  kept 
and  maintained  by  the  trustees.    The  obligation, 
then,  to  make  and  keep  open  the  drain  is  cast  on 
the  trustees,    and   not   on  the  occupiers  of  the 
adjoining  land.    Then  comes  the  second  part  of  the 
section,  that  "every  person  or  persons  who  shall 
occupy  any  lands  or  grounds  adjoining  to  or  lying 
near  such  tumjake  road,  through  which  the  water 
hath  used  to  pass  from  the  said  turnpike  road," 
t.«.,  where  the  drain  goee  alongside  the  road  and 
comes  to  a  lower  ground  where  there  is  an  outlet 
-—"shall,  and  is,  and  are  hereby  required  from 
time  to  time,  as  often  as  occasion  shall  be,  to  open, 
cleanse,  and  scour  the  ditches,  watercourses  and 
drains  for  such  water  to  pass  without  obstruction." 
This  does  not  apply  to  the  present  case,  for  it  does 
not  appear  that  any  water  "  hath  used  to  pass  from 


the"  turnpike  road  through  the  lands  of  the 
appellant.  When  we  look  at  the  66th  and  67th 
sections  of  the  next  Act  (4  Geo.  8,  c.  95),  this  view 
of  the  case  is  confirmed.  Sect.  66  provides,  "that 
in  all  cases  where  the  trustees  or  commissioners  of 
any  turnpike  road  shall  turn  or  alter  any  part  or 
parts  of  any  turnpike  road,  or  make  any  new  road 
over  and  through  any  private  grounds,  or  across  any 
public  or  private  footway,  or  shall  take  away  any 
fence  for  widening  and  improving  such  road,  the 
said  trustees  or  commissioners  shall  make  or  cause 
to  be  made,  and  planted  proper  quickset  hedges, 
&C.,  and  also  proper  gates,  stile^  posts,  bridges,  and 
arches,  where  necessary  out  of  any  such  road  into 
the  lands  adjoining,  and  shall  keep  such  fences  so 
to  be  made  in  good  order  and  repair,  for,  and  during 
the  term  of  fire  years  from  the  time  that  such  fences 
shall  have  been  made  or  set  up."  At  the  end  of 
five  years,  if  the  occupier  of  the  adjoining^  lands 
wishes  to  keep  them  open,  he  must  do  so  at  his  own 
expense.  Then  the  67th  section  is  a  supplement  to 
the  latter  part  of  the  113th  section  of  the  former 
Act,  which  deals  with  the  case  of  lands  "  through 
which  the  water  hath  used  to  pass  from  the  turnpike 
road."  The  67th  section  enables  the  trustees  where 
there  is  no  drain,  to  go  on  the  adjoining  lands  to 
make  one.  I  think  there  has  been  a  mistake  on  the 
part  of  the  road  trustees  in  this  matter,  and  that 
there  is  no  snch  statutable  obligation  on  the  ap- 
pellant as  has  been  contended  for  in  this  case. 

Mbllob,  J.^I  am  entirely  of  the  same  opinion. 
It  seems  to  me  not  to  have  been  intended  by  this 
enactment  to  cast  any  new  obligation  on  the  owners 
of  adjoining  lands.  The  object  is  to  keep  the  roads 
dry,  and  the  duty  of  doing  so  is  cast  on  the  trustees, 
except  where  the  owner  of  adjoining  lands  has  a  road 
leading  from  his  own  grounds  to  the  turnpike  road  ; 
and  in  this  case  there  is  only  a  confirmation  of  an 
obligation  which  must  have  existed  before ;  no  new 
obligation  is  imposed. 

Lush,  J.  concurred. 

Attorney  for  the  appellant,  Philbrick,  for  Joum 
and  FoUetf  Exeter. 

Attorneys  for  the  respondents,  Dubinson  and  Cteare. 


Saturday^  Jan.  18,  1868. 

Austin  (app.)  v,  Olsen  (resp.) 

Merchant  Shipping  Act  1854  (17  ^  18  Vict,  c.  104), 
98. 150,  257,  525 — Attempting  to  pereuade  a  eeaman 
to  neglect  to  Join  hie  ship — Limitation  of  time  for 
commencing  summary  proceedings. 

Sect.  257  of  the  Merchant  Shimnng  Act  1854  (17  ^  18 

Vict,  c  104)  imnoses  a  penalty  an  "  every  person  who^ 

by  any  means  whatever,  persuades  or  attempts  to  per^ 

suade  any  seaman  or  apprentice  to  neglect  or  refuse  to 

join  or  to  proceed  to  sea  in  or  to  desert  from  his  ship,'* 

Sect.  526  enacts  that  "  no  conviction  for  any  offence  shall 
be  made  under  this  Act  in  any  summary  proceeding 
instituted  in  the  United  Kingdom,  unless  such  prO' 
ceeding  is  commenced  within  six  months  after  the  com^ 
mission  of  the  offence ;  or  if  both  or  either  of  the 
pctrties  to  such  proceeding  happen,  daring  such  time,  to 
be  out  of  the  United  Kingdom,  unless  the  same  is  com* 
menced  toiihin  tvoo  montM  after  they  both  first  happen 
to  arrive  or  to  be  at  one  time  within  the  same  ;" 

Held,  on  the  construction  of  these  sections,  that  though 
both  the  parties  are  within  the  United  Kingdom  at  the 
time  of  the  commission  of  the  offence,  if  either  ptwty 
before  the  expiration  of  six  months  therefrom  leaves 
the  United  Kingdum,  summary  proceedings  may  be 
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commenced  at  any  time  within  two  montJiS  Jrom  the 
date  of  his  return, 

Jt  is  an  offence  within  sect.  237  to  attempt  to  persuade 
a  seaman  to  negl&:t  to  join  his  ship,  altfwugh,  in 
engaging  such  seaman,  all  the  formalities  required  by 
sect,  150  have  not  been  strictly  observed. 

In  this  case  the  app.,  Henry  Austin,  was  con- 
Ticted  on  the  19th  Nov.  1867,  by  the  justices  for  the 
borough  of  Cardiff,  for  unlawfully  attempting  to 
persuade  one  Israel  Olsen,  a  seaman  lawfully 
€nRaged  to  serve  on  board  a  certain  British  ship, 
called  England's  JRose,  to  neglect  to  join  his  said 
ship,  contrary  to  the  Merchant  Shipping  Act  1854, 
sect.  257,  and  a  penalty  of  10^  was  imposed  on  the 
app. 

The  case  stated  by  the  justices  under  20  &  21  Vict. 
€.  43,  set  forth  that  Israel  Olsen,  on  the  4th  April 
last,  signed  an  agreement  at  the  office  of  a  ship- 
broker  at  Cardiff,  to  serve  as  a  seaman  on  board  Uie 
JEagland's  Rose  as  a  substitute  for  one  of  her  crew 
who  had  deserted.  About  five  o'clock  in  the  after- 
noon of  the  same  day  Olsen  was  asked  by  the  app. 
(who  is  a  licensed  shipping  agent  at  Cardiff)  to  join 
A  ship  called  the  Etta.  He  refused,  stating  that  he 
had  shipped  in  the  England's  Hose.  The  app. 
repeated  his  request,  but  without  success,  and  Olsen 
sailed  the  next  morning  in  the  England's  Rose  for 
the  Rio  Grande,  returning  to  England  at  the  end  of 
October  last.  The  information  before  the  justices 
was  laid  on  the  14th  Nov.  last.  * 

According  to  the  fourth  paragraph  of  sect.  150  of 
the  Merchant  Shipping  Act  1854,  the  engagement 
of  Olsen  as  a  substitute  ought  to  have  ^n,  if 
practicable,  made  before  the  superintendent  of 
mercantile  marine,  or  his  deputy,  and  that  being 
impracticable  the  agreement  should  have  been  read 
over  and  explained  to  him  and  signed  in  the  presence 
of  an  attesting  witness.  It  was  shown  to  Uie  satis- 
faction of  the  justices  that  it  was  not  practicable 
to  engage  the  man  before  the  regular  official,  and 
that  the  agreement  was  signed  in  the  presence  of 
an  attesting  witness ;  but  there  was  no  evidence  to 
show  that  the  agreement  had  been  read  over  and 
explained,  both  Olsen  himself  and  the  attesting 
witness  forgetting  whether  that  had  been  done  or 
not. 

The  questions  for  the  opinion  of  the  court  were 
two :  (1)  Whether  the  justices  were  right  in  holding 
that  the  information  was  laid  within  the  time  limited 
by  the  Merchant  Shipping  Act  1854?  (2)  whether 
Olsen  was  duly  shipped  under  the  loOtli  section  of 
the  said  Act,  and  was  a  seaman  within  the  meaning 
of  the  third  part  of  the  said  Act  ? 

The  offence  is  created  by  sect.  257  of  17  &  18  Vict, 
c.  104,  which  enacts  that 

Ererj  person  who  by  aoy  means  vhateTer  pe««c»de8  or 
fkttempta  to  persaade  any  seaman  or  apprentice  to  neglect  or 
refuse  to  join  or  to  proceed  to  sea  In  or  to  desert  from  his  ship, 
or  otherwise  to  absent  himself  from  his  duty,  shall  for  eatch 
■each  offence  In  rospect  of  each  such  seaman  or  apprentice, 
Incur  a  penalty  not  exceeding  ten  pounds;  and  every  person 
who  wilfully  harbours  or  secretes  any  seaman  or  apprentice 
Who  has  deserted  from  bis  ship,  or  who  hoe  wilfully  neglected 
or  refused  to  join,  or  has  deserted  from  his  ship,  knowing  or 
having  reason  to  believe  such  seaman  or  apprentice  to  havo 
8Q  done,  shall  for  every  such  seaman  or  apprentioe  so  har- 
boured or  secreted,  incur  a  penalty  not  exceeding  twenty 
pounda 

Sect.  525,  as  to  the  time  within  which  summary 

proceedings  must  be  instituted,  enacts  that 

No  conv'ction  for  any  offence  shall  be  made  under  this  Act 
in  any  summary  prooot'ding  iuf<tltnted  In  the  United  Kingdom, 
unless  fiut^h  proc<:ediug  itt  conimeuccd  within  six  months  after 
the  commission  of  the  offouce ;  or  it  both  or  eilher  of  the  par- 
ties to  such  proceoding  happen  duriug  such  time  to  be  out  of 
the  United  Kingdom,  unU  ss  the  pnuie  is  commenced  widiin 
two  months  after  they  holh  first  happen  to  arrive,  or  to  be  at 
one  time  within  the  same. 

Wmldy,  for  the  app.,  contended  that,  as  both  the 
parties  were  in  England,  and  wiihin  the  jurisdiction 


at  the  time  the  offence  was  committed,  the  period 
of  limitation  then  began  to  run ;  and  the  fact  that 
one  of  the  parties  then  left  the  kingdom  could  not 
prevent  it  running.    [BlackburN}  J. — The  Legis- 
lature may  have  overlooked  this ;  and  if  so,  it  is 
very  strange,  for  this  is  the  sort  of  tiling  most  likely 
to  occur.l    This,  being  a  penal  statute,  must  be 
construed  strictly  against  the  penalty.    It  is  further 
submitted  that  there  was  a  reasonable  time  within 
which  the  offence  might  have  been  prosecuted,  as 
the  ship  did    not    sail  until    the  morning,  after 
the  offence  had  been  committed.    [Blackbukk,  J. 
— ^Though  physically  possible,  it  would  practically 
be  very  difficult  to  do  so  in  that  time.]    The  burden 
of  proof  in  this  matter  is  on  the  other  side.    The 
proceedings  here  do  not  come  within  that  part  of  the 
section  which  allows  them  to  be  commenced  '*  within 
two  months  after  the  parties  both  first  happen  to 
arrive  or  to  be  at  one  time  within"  the  United 
Kingdom,  for  they  were  both  within  the  United 
Kingdom  at  the  time  of  the  commsssion  of  the 
offence.    [Blackburn,  J.— The  Act  will  be  nuga- 
tory unless  we  construe  the  words  '^  if  both  or  eithier 
of  the  parties  to  such  proceeding  happen   during 
such  time  to  be  out  of  the  United  Kingdom,"  &q^  to 
mean  during  part  of  the  sij;  months  previously 
referred   to ;    and    the    subsequent   words    '^  first 
happen"  to  mean  not  first  after  the  commission  of 
the  offenoe,  but  first  after  the  time  when,  if  either 
leaves  the  United  Kingdom  during  the  six  monthsy 
they  are  both  again  within  it.    [Lush,  J.— There  is 
a  difficulty  even  then,  for  a  person  may  be  going 
backwards  and  forwards.]     It  is   submitted  this 
cannot  be  the  true  construction,  for,  if  so,  under 
paragraph  3  of  the  same  section,  which  appoints 
six  months  as  the  limit  for  orders  for  the  pay- 
ment of    money,  but  where   *^both  or  either  of 
the  parties  happen  during  such  time  to  be  out 
of  the  United  Ivingdom"  six  months  after  they 
both    *<  first  happen  to   arrive  or    to   be  at  one 
time  within"  the  United  Kingdom,  it  would  follow 
that  if   after   any   time    less   than   six   months 
from  the  occurrence  of  the  cause  of  the  complaint, 
either  psrty  left  the  kingdom,  an  additional  period 
of  six  mouths  would  be  allowed,  so  that  the  whole 
period  might  be  extended  to  nearly  twelve  months. 
[Blagkbubn,  J.— The  question  is  whether  we  are 
to  give   a    construction  which    would   render   it 
practically  impossible  to  convict  for  an  offence  of 
such  a  nature  as  is  charged  in  the  present  case. 
The  statute  deals  with  a  class  of  offences  which  will 
most  likely  be  committed  by  sailors  when  they  are 
just  about  to  sail,  and  if  we  are  to  give  the  statute 
the  construction  contended  for,  they  cannot  then  be 
reached*]     There   is   another   ground   of    appeaL 
There  is  no  evidence  to  show  that  Olsen  was  legally 
a  seaman  within  the  application  of  sects.  213  to  217 
of  17  &  18  Vict.  c.  104,  as  the  justices  say  there  is 
no  evidence  to  show  that  the  agreement  signed  by 
him  was  read  over  and  explained  to  him. 

Blackburn,  J. — ^I  do  not  think  that  the  objec- 
tions can  prevail.  The  question  turns  upon  the 
construction  of  the  525th  section  of  the  Act,  which 
is  not  very  clearly  wcrded.  In  this  case  the  offenoe 
committed  was  that  ol  inducing  a  sailor  to  break 
his  engagement,  and  that  was  committed  more  thaa 
six  months  before.  But  the  second  part  of  the 
section  says  '^  if  both  or  either  of  the  parties  to  such 
proceeding  happen  during  such  time  (i'.e.,  within 
six  months  after  the  commission  of  the  offence)  to 
be  out  of  the  United  Kingdom ''  no  conviction  shall 
take  place  '•*■  unless  the  same  is  commenced  within 
two  months  after  they  both  first  happen  to  arrive  or 
to  be  at  one  time  witliin  the  same."  First,  what  is 
meant  by  the  "  parties  to  the  proceedings."  Literally 
it  means  the  parties  in  whose  names  the  proceedings 
are  instituted.    The  comxilainant|  in  whose  name 
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the  informatioa  was  laid,  13  strictly  a  party  to  the 
'Bait,  and  I  do  not  find  anything  in  the  Act  to 
confine  that  right  to  the  party  aggrieved ;  but  I 
think  that  the  party  intended  by  the  section  is  the 
party  against  whom  the  offence  was  committed. 
Then  comes  the  question,  which  is  really  one  of 
some  importance,  as  to  the  absence  of  either  partv 
from  the  United  Kingdom  "during  such  time.'* 
I>oes  that  mean  during  the  whole  of  the  six  months 
pveyiouAly  referred  to?  I  think  that  cannot  be. 
It  must  mean  during  the  currency  of  the  six 
months.  Then  two  months  are  allowed  after  they 
both  are  at  one  time  within  the  United  Kingdom-* 
t.  c,  two  months  after  the  six  months  haye  been 
first  broken.  This  is  by  no  means  a  perfect  eon- 
struction,  because  in  many  cases  it  might  include  a 
period  too  long,  and  the  period  in  other  cases  might 
be  too  short ;  but  we  must  give  what  we  consider 
tho  most  natural  construction.  These  offences 
are  mostly  committed  by  seamen  when  about  to 
leave  the  country,  and  X  cannot  think  that  the 
Ijegislature  ever  intended  to  make  the  period -of 
limitation  such  as  to  render  it  impossible  to  punish 
summarily  such  offences  unless  the  seamen  come 
back  within  six  months  to  the  United  Kingdom.  I 
think  they  must  be  construed  to  intend  that  if  both 
parties  are  in  this  country  the  offence  must  be  pro- 
secuted within  six  months,  but  otherwise  within 
two  months  after  the  next  return.  This  might 
doubtless  leave  a  very  long  period  sometimes,  but 
that  is  not  likely  to  happen  often.  As  to  the  other 
point,  I  think  there  is  nothing  In  it,  and  that  if  the 
seaman  were  only  colourably  bound  to  serve  that 
cannot  relieve  from  responsibility  the  person  who 
attempts  to  induce  him  to  leave  his  engagement. 

Mellor,  J. — ^I  am  of  the  same  opinion  on  both 
points.  As  to  the  latter,  I  think,  that  any  other 
Tiew  would  lead  to  the  most  serious  consequences. 
The  offence  of  soliciting  a  sailor  to  bresJc  his  engage- 
ment is  not  destroyed  because  certain  formalities 
required  by  statute  had  not  been  performed,  though 
this  might  be  sufficient  to  free  the  seaman  himsSif 
from  his  engagement.  On  the  other  point,  we  must 
endeavour  to  put  a  reasonable  construction  on  a 
section  which  appears  to  be  open  to  considerable 
doubt  as  to  the  meaning  intended  to  be  conveyed 
by  it.  It  think  my  brother  Blackburn  has  suggested 
a  reasonable  construction ;  it  meets  the  case  where 
both  parties  are  in  the  country— six  months  are  to 
be  then  allowed  for  commencing  proceedings ;  and 
the  case  where  one  of  them  leaves  the  country  so 
that  proceedings  cannot  be  taken  against  him — then 
two  months  are  to  be  allowed  after  both  parties  have 
again  become  resident.  Though  this  seems  in  some 
cases  to  give  a  rather  lengthened  period,  we  cannot 
avoid  it  We  cannot  say  that  the  section  has  no 
meaning,  and  it  would  come  to  that  if  we  gave  it 
the  construction  contended  for. 

Lush,  J. — I  am  of  the  same  opinion  on  both 
points.  There  are  difficulties  in  the  construction  of 
the  section,  but  on  the  whole  I  think  this  is.  the 
reasonable  construction,  that  six  months  are  allowed 
provided  both  parties  are  in  the  country,  but  if 
either  goes  away  then  two  months  are  allowed  after 
his  return. 

Appeal  diamiaaed. 

Attorney  for  app.,  T,  H.  Smith  for  T,  H.  Ensor, 
Cardiff.  

EBnATLM.— In  the  report  of  Reg.  v.  The  JnhabKants  of  Ipstones 
ante  page  547,  for  "  when  a  yerdlck  was  retnraed  for  the 
Crown"  r«ad  **  when  a  Terdict  was  returned  for  the  defen- 
dants." 


MAGISTBATES'    COURTS. 

MARLBOROUGH-STllEET  POLICE  COUET. 

Satardag^  Jan.  11,  ldC8. 

(Before  Mr.  Knox.) 

Police  v.  Ebbfs. 

MeiropoUtan  Trqffic  Eagulation  Act,  secU.  19,  20  *• 
Sham  cojnmissionaires, 

Seeta,  19  <md  20  of  the  Metropolitan  Traffic  Regulation 
Act  (30  fc  31  Vict,  c  124)  empower  the  Commissioner 
of  Police,  if  he  think  Jit  from  time  to  time  to  "  license 
street  shoeblacks  and  commissionaires,  or  messengers, 
to  exercise  their  calling,  and  appoint  places  at  tohick 
they  may  stand  to  exercise  their  respective  callings^ 
ana  direct  the  numbers  of  each  class  who  may  stand  at 
the  appointed  places,"  and  every  shoeblack  and  com- 
missionaire," or  messenger  other  than  those  so  autho" 
vised,  '^  who  shall  occupy  the  standings  appointed  by 
the  said  commissioner,  or  remain  there  after  being 
required  by  a  constable  on  duty  to  leave,  ffc,  and  every 
person,  not  being  an  authorised  shoeblack  or  commis" 
sionaire  who  fraudulently  puts  on  or  imitates  the  dress^ 
or  takes  the  name,  designation,  or  character  of  any 
authorised  shoeblack  or  commissionaire  shall  be  liable 
to  a  penalty,  j*c" 

The  wearing  of  a  unffbrm  so  like  that  of  a  licensed 
commissioncnre  as  to  be  ealeulated  to  deceive  the  public 
is  a  fraudulent  imitation  within  the  meaning  of  the 
Act. 

Summons  for  fraudulently  imitating  the  dress  of 
a  licensed  commissionaire  contrary  to  the  prori- 
sions  of  sect.  23  of  the  Metropolitan  Trafflo  Regula- 
tion Act. 

Lumley  Smith  for  the  prosecution. 
E.  Lewis  tot  the  defendant. 

L,  Smith  said  the  object  of  the  prosecution  was 
not  to  punish  the  defendant  for  the  present  offence^ 
but  merely  to  oonyince  him  and  others  that  the 
time  of  their  imposition  had  come  to  an  end  with 
the  recent  Act,  and  that  if  they  wished  to  earn  a 
living  they  must  be  content  for  the  future  to  do  so 
without  adopting  a  uniform  and  assuming  a  cha- 
racter that  belonged  to  an  honourable  body  of  men. 
There  was  no  desire  to  create  a  monopoly.  On  the 
contrary,  there  was  abundant  room  for  all  who  were 
willing  to  work  honestly.  Men  like  the  defendant 
had  plenty  of  colours  and  uniforms  to  choose  from 
without  appropriating  the  trade  mark  of  others ; 
and  if  they  had  any  confidence  in  their  own  cha- 
racter there  was  no  necessity  for  trading  on  the 
reputation  of  others.  Commissionaires  had  been 
employed  for  many  years  in  the  most  important 
public  and  private  establishments,  and  at  the  pre- 
sent time  were  guarding  the  most  important  public 
offices  in  London.  It  was  essential,  therefore,  to 
the  public  welfare,  that  the  evident  intention  of  the 
Act  should  be  carried  out  without  delay. 

Serjeant-major  Turner  deposed  that  the  defendant 
with  several  others  who  were  dismissed  the  corps 
for  gross  misconduct  had  for  some  time  past 
stationed  themselves  in  various  parts  of  the  metro- 
polis, and  by  wearing  a  similar  dress  to  that  of  the 
commissioniures  had  succeeded  in  imposing  on  the 
public  Complaints  of  the  extortions  of  some  of 
these  men  had  frequently  been  made  to  the  autho- 
rities of  the  corps,  and  great  injury  was  done  to  its 
members  by  their  constant  misconduct. 

Capt.  Walter  proved  the  ofifence  for  which  Keefe 
was  dismissed,  and  also  that  tlie  commissionaires 
were  treated  by  the  police  authorities  in  accordance 
with  the  provisions  of  the  Act. 

In  order  to  settle  the  question  of  similarity  of 
dress  Mr.  Knox  ordered  a  commissionaire  to  stand 
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up  near  the  defendant,  wlien  the  imitation  was 
ai^Muent. 

Lewis^  for  the  defendant,  said  that  his  haring  no 
licence  arose  from  no  fault  of  his  own,  as  he  was 
jnepazed  to  show  that  on  an  application  heing  made 
hy  the  defendant  for  a  licence,  he  was  told  that  it 
was  not  necessary,  and  that  he  was  to  go  on  as  before. 

Mr.  Knox  said  the  present  was  not  a  Tindictive 
proceeding;  all  that  was  required  being  that  the 
defendant  must  not  put  on  a  similar  dress  to  that 
worn  bj  the  corps,  to  deceire  the  public 

Lewis  contended  that  if  the  defendant  held  the 
licence  of  Sir  Richard  Majne  he  would  be  entitled  to 
wear  any  dress  he  thought  proper,  and  urged  that  if 
the  magistrate's  decision  was  against  the  defendant 
it  would  have  a  bad  effect,  as  on  the  defendant 
applying  for  his  licence  he  would  be  told  that  now,  as 
the  law  was  against  him,  he  had  applied  for  a  licence. 

Mr.  Kkox  felt  certain  that  no  one  could  issue  a 
licence  to  persons  who  defrauded  others.  Looking 
at  the  two  men  before  him,  no  one  would  say  that 
they  were  not  dressed  in  a  similar  way.  Such  a 
thing  was  calculated  to  deceive,  and  he  considered 
it  an  imposition. 

After  some  further  eyidcnce, 

Mr.  Kkox  said  he  could  come  to  no  other  conclu- 
sion than  that  the  dress  of  the  corps  was  fraudulently 
assumed.  He  could  see  no  difference  in  the  dress  of 
the  two  men  in  court,  and  any  one  would  say  they 
were  members  of  the  same  corps.  He  was  dressed 
up  in  imitation  of  the  other,  and  had  assumed  the 
position  of  a  commissionaire  without  the  authority 
of  the  Commissioner  of  Police.  As  the  question  was 
only  one  of  trying/i  right,  he  should  content  himself 
with  fining  the  defendant  Is.  and  costs,  and  at  the 
same  time  he  would  suggest  to  the  defendant  and 
his  companions  who  did  not  belong  to  the  corps 
either  to  change  the  colour  of  their  uniform,  or  to 
haTO  some  distinctiye  stripes  on  their  arms,  so  as 
not  to  deceive  the  public,  and  take  the  bread  out  of 
other  persons'  mouths. 

THAMES  POLICE  COURT. 
(Before  Mr.  Benson.) 

DONOTAN  V.  TaBBANT. 

Pblici  magistrcUe's  juriadictiim  over  ownerless  etrticks 
which  have  been/ouJuL 

This  was  a  summons  against  a  pawnbroker  in 
Cable-street,  Whitechapel,  for  .detaining  a  diamond 
ring,,  and    was    heard    by   Mr.    Benson.      The 


applicant  was  a  rag  picker  upon  the  premises  of 
a  Mr.  Cohen,  whose  rule  it  is  that  what  the  pickers 
find  they  may  keep.  She  found  a  diamond  ring  and 
pawned  it,  but  it  was  claimed  by  Messrs.  Eariyand 
Smith,  as  having  been  stolen  from  their  premises. 
After  hearing  the  solicitors  representing  the  various 
claimants, 

Mr.  Benson  said  there  was  no  doubt  that  the 
special  property  in  a  chattel  which  accrued  to  a 
finder  of  it  in  the  absence  of  a  rightful  owner  was 
sufficient  to  sustain  an  action  in  detinue  or  trover, 
and  he  supposed  that  the  Legislature  when  they 
introduced  into  the  Police  Act  the  section  und^ 
which  this  summons  was  granted  intended  to  give 
to  the  poor  in  the  case  of  articles  of  small  value  the 
remedy  which  otherwise  could  only  be  obtained  by 
the  more  expensive  procedure  of  the  courts  above. 
The  question  was,  had  the  complainant  Donovan 
that  special  property  as  the  bond  fide  finder  of  an 
ownerless  thing?     The  ring  was  claimed  by  Mr. 
Cohen,  her  master,  on  whose  premises  it  was  found, 
and  it  was  also  claimed  by  Messrs.  Eariy  and  Smith, 
upon  the  strength  of  a  statement  alleged  to  have 
been  made  by  a  boy  now  under  sentence  for  robbing 
them,  that  the  ring  was  part  of  the  proceeds  of  that 
robbery.    With  regard  to  the  right  of  the  person 
on  whose  premises  the  article  was  found,  he  was 
glad  to  find  the  opinion  he  ventured  to  express 
when  the  case  was  previously  before  him  sustained 
by  tiie  judgment  of  Mr.  Justice  Patteson  in  the 
case  of    Bridges  v.  JStiwksworth,     The    case  was 
therein  argued  very  ably  by  Mr.   Gray  for  the 
plaintiff,  who  had  found  some  bank-notes  in  the 
shop  of  the  defendant,  and  judgment  was  given  for 
the  finder,  Mr.  Justice  Patteson  being  of  opinion 
that,  no  rightful  owner  appearing,  the  accident  of 
the  finder  being  on  a  certain  person's  premises  gave 
that  person  no  property  whatever  in   the  notes. 
With  ^regard  to  the  claim  of   Early  and    Smith, 
he  knew   of  no  case  in   which  restitution   had 
been   summarily   awarded  of  property   stolen  or 
the  proceeds   of  such    after    conversion,    except 
by   order  of   the   court   before  whom    the  thief 
was  tried,  under  the  24  &  25  T^ct  c.  96.     He 
was  therefore  of  opinion  that  the  jus  tertii  could 
not  be  set  up  by  the  pawnbroker  u  their  favour, 
and  that  the  order  must  be  made  on  Mr.  Tarrant 
for  the  ring  to  be  delivered  up  to  the  complainant 
Donovan.    As  he  believed  the  pawnbroker  and  his 
foreman  had  done  what  was  quite  right  in  detain* 
ing  the  ring  and  communicating  with  the  police  for 
the  purpose  of  inquiry,  the  order  would  be  without 
costs.    He  would  make  a  formal  order  on   Ifr. 
Tarrant  for  the  restoration  of  the  ring  to  Mrs. 
Donovan,  or  to  pay  her  5/.,  which  Is  the  value  his 
foreman  set  upon  it. 


END  OF  VOL.  IV. 
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